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I.  Leases  X\T>  AaiiEEMinTTs,  ix  Gexeual. 

1.  Part  left. 

Tenants  in  tail.] — If  a  tenant  in  tail  reserves 
an  entire  ]*ent  upon  a  farm,  in  which  some 
leasehold  lands  are  mixed  with  the  entailed 
lands,  the  lease  is  not  good  against  the 
reversioner.     Bees  v.  Pkilip,  Wight w.  60. 

A  tenant  in  tail  in  remainder  during  the 
lifetime  of  the  tenant  for  life,  demised  for 
several  terms  of  ninety -nine  years,  at  different 
dates,  to  commence  immediately.  In  eject- 
ment hy  one  of  the  posterior  lessees: — Held, 
that  by  virtue  of  4  Anne,  c.  16,  s.  0,  the  leases 
without  entry  of  the  lessees,  operated  not 
by  way  of  interesse  tx^imini,  but  as  grants 
of  estates  or  interests  out  of  a  remainder  to 
which  the  tenants  of  the  preceding  estates 
had  attorned.  Doe  d.  Agar  v.  Brown^  2  El. 
&  Bl.  831 ;  17  Jur.  1161 ;  23  L.  J.,  Q.  B.  432. 

A.,  tenant  in  tail,  made  a  lease  for  years  to 
B.,  not  conformable  to  32  Hen.  8,  c.  28.  A. 
died,  and  C,  the  next  in  tail  in  remainder, 
applied  to  B.  to  attorn,  and  demanded  rent 
from  him.  B.  did  not  attorn;  and,  after 
some  negotiation,  refused  to  pay  any  rent,  on 
the  ground  that  D.  was  entitled  to  the  estate: 
— Held,  that  B.  did  not  become  tenant  to  C, 
and  that  C.  could  maintain  ejectment  against 

B.  without  serving  him  with  notice  to  quit; 
and  that  the  setting  up  the  title  of  D. 
amounted  to  a  disclaimer  of  the  title  of  G. 
Dae  d.  PhiUips  v.  IloUings,  4  C.  B.  188;  17  L. 
J.,  C.  P.  268. 

If  a  tenant  in  tail  makes  an  agreement,  not 
under  seal,  to  let  land  for  fourteen  years, 
and  tiicn  dies,  the  issue  in  tail  cannot  be 
compelled  specifically  to  perform  the  agree- 
ment by  granting  a  lease  under  82  Hen.  8,  c. 
28.  Oab(n7i  v.  MarUwaugh,  12  Jur.,  N.  S. 
559;  14  W.  R.  886;  14  L.  T.,  N.  S.  789— V. 

C.  8. 

Tenants  for  life  and   remaindermen.] — A 

tenant  for  life,  with  remainder  to  A.,  B.  and 
C,  in  common  in  fee,  granted  a  lease  of  the 
estates  to  D.  for  twenty-one  years,  which  lease 
was  confirmed  by  A.  and  C. : — Held,  that  the 
lease  was  good  as  against  A.  and  0.,  and  that 
B.  could  not  impeach  it  in  a  suit  for  partition, 
in  which  he  was  a  co-plaintiff  with  A.  Stori/ 
V.  Johnson,  2  Y.  &  C.  586. 

When  a  demise  is  determined  by  the  expi- 
ration of  the  landlord's  estate,  and  the  tenant 
continues  to  hold  under  the  remainderman, 
paying  the  same  rent,  the  question  whether  a 
term  contained  in  the  former  tenancy  is 
adopted  into  a  new  contract  of  demise  is  a 
question  of  fact.  If  such  a  tenant  continues 
to  hold  under  the  remainderman,  and  nothing 
passes  between  them  except  the  payment  and 
receipt  of  rent,  the  new  landlord  is  not  bound 
by  a  stipulation  contained  in  the  former 
tenancy,  which  is  not  known  to  him,  in  fact, 
nor  is  according  to  the  custom  of  t  he  country. 
Oal'leij  V.  M<fnck,  4  II.  &  C.  251;  1  L.  U., 
Exch.  159;  35  L.  J.,  Exch.  87;  14  W.  R.  406; 
14  L.  J.,  N.  8.  20— Exch.  Cham. 

A  tcmmt  for  life  granted  a  lease  containing 


a  covenant  that  he  would,  at  the  expiration 
of  the  teraf,  pay  and  allow  the  lessee,  a 
nurseryman,  for  all  fruit  trees  and  shrubs  then 
on  the  premises  whicii  had  been  planted  by 
him.  At  the  expiration  of  the  lease,  the 
lessee  continued  in  possession,  and  paid  rent, 
and  upon  the  death  of  the  tenant  for  life,  he 
paid  the  same  rent  to  the  remainderman,  who 
was  not  aware  of  the  covenant  in  the  lease: 
— Held,  that  tlK-re  was  no  evidence  that  the 
tenancy,  continued  upon  the  terms  of  the 
lease,  so  as  to  bind  the  remainderman  by  the 
covenant.     lb. 

A  tenant  for  life  having  power  to  grant 
leases  in  possession  may  bindhimself  by  cov- 
enant to  grant  a  lease  in  reversion  expectant 
on  the  determination  of  a  subsisting  term ; 
but  a  trustee  having  a  similar  power  cannot, 
for  he  is  bound  to  exercise  the  jiower  for  the 
benefit  of  the  estate.  Jfotfre  v.  Clench,  45  L. 
J..  Chanc.  Div.  80;  1  L.  R.,  Ch.  Div.  447;  24 
W.  R.  169;  34  L.  T.,  N.  8.13. 

Joint  tenants.] — Wliere  a  farm  was  demised 
to  A.  and  B.  jointly,  and  A.,  by  agreement, 
underlet  part  of  it  to  C,  and  gave  receipts 
for  payment  of  rent,  and  a  notice  to  quit,  in 
his  name  alone : — Held,  that  A.  and  B.  could 
not  maintain  a  joint  action  against  G.  for 
pulling  down  a  sbed  wliich  stood  on  part  of 
the  premises  demised.  Steel  v.  Western,  7 
Moore,  29. 

As  to  the  nature  and  incidents  of  the  vari- 
ous estates  in  laud, — see  Estate. 

A  tenant  from  year  to  year  may  make  a 
lease  for  twenty-one  years.  Mackay  v.  Maeh- 
reth,  4  Dougl.  213;  2  Chit.  461. 

As  to  the  nature  and  incidents  of  tenancies 
from  year  to  year,— see  this  title,  XVI. 

Outstanding  equitable  interests  or  liens.] — 
A.  agreed  to  demise  premises  to  B.  There 
was  an  outstanding  equitable  interest  vested 
in  C. : — Held,  that  11.  was  bound  to  accept  a 
demise  from  A.,  in  which  C.  joined,  and  was 
not  justified  in  insisting  on  A.  obtaining  a 
release  from  C.  in  order  to  enable  him  alone 
to  make  a  valid  demise.  Beeves  v.  Gill,  1 
Beav.  875. 

A  lease  granted  after  a  judgment  signed 
against  the  lessor  is  void.  Doe  d.  PuUand  v. 
UOder,  2  B.  &  A.  782. 

Boclesiastioal  persona,  corporations,  &c.] — 
A  new  letise  made  by  the  warden  and  poor  of 
an  hospital,  under  their  corporate  seal,  Ji)e- 
fore  the  expiration  of  a  former  lease,  to  a 
lessee,  who  had  then  only  a  part  interest  in 
tlie  first  lease,  but  to  whom  the  entire  interest 
was  assigned  within  three  years  afterwards, 
IS  binding  on  the  succeeding  warden  and  poor 
of  such  hospital.  Orumhrdl  v.  Baper,  3  B.  & 
A.  711. 

Churchwardens  only  cannot  execute  leases 
as  a  body  corporate  of  parish  lauds  under  59 
Geo.  8,  c.  12,  s.  17.  PhiUips  v.  Pearee,  8  D. 
&R.  43;  5  B.  &  C.  433. 

Leases  by  the  churchwardens  of  A.,  in 
which  the  demised  tenement  is  described  as 
parcel  of  the  lands  of  the  parish  church  of 
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A.,  and  payment  of  the  rent  to  them,  arc 
primft  facie  evidence  that  the*  tenement  is 
parish  property.  Boe  d.  Riggi  or  HM^  v. 
CodM,  6  N.  i&  M.  179;  4  A.  &  E.  478. 

Leases  granted  by  deans  and  chapters  for 
long  terms  of  years,  not  in  conformity  with 
the  disabling  and  restraining  statutes,  are  not 
void,  but  voidable  only.  Pennington  v.  Car- 
dale,  8  H.  &  N.  656;  27  L.  J.,  Exch.  438. 

By  18  Ellz.  c.  10,  s.  8,  all  leases  made  by 
spiritual  persons  other  than  for  the  term  of 
twenty-one  years,  or  three  lives,  whereupon 
the  accustomed  yearly  rent  or  more  shall  be 
reserved,  are  void:— Held,  that,  in  order  to 
render  a  lease  valid  under  this  statute,  it  must 
be  made  of  land  which  had  been  previously 
let^  or  on  which  some  rent  had  been  reserved. 
Doe  d.  Tennyton  v.  Yarboroughy  7  Moore,  258 ; 
1  Bing.  24. 

A  lease  for  twenty-one  years,  made  within 
three  years  of  a  former  existing  lease,  by  a 
vicar,  of  premises  belonging  to  a  vicarage 
situate  in  London,  not  being  the  capital 
messuage  or  dwelling-house  used  for  the 
habitation  of  the  vicar,  nor  having  ground  to 
the  same  belonging  above  the  quantity  of  ten 
acres,  is  a  valid  lease,  notwithstanding  the 
restraining  statutes  13  Eliz.  c.  10,  14  Eliz.  c. 
11,  and  18  Eliz.  c.  11.  Vivian  v.  Blomherg, 
8  Scott,  681;  8  Bing.  N.  C.  811;  2  Hodges, 
255. 

A  perpetual  curate,  whose  curacy  has  been 
augmented  by  a  grant  of  lands  under  the 
Queen  Anne^s  Bounty  Acts,  cannot  make  a 
lease  for  three  lives  without  the  consent  of  the 
ordinary.  Doe  d.  Uichardeon  v.  2'hamas,  1  P. 
ftD.  578;  0  A.  &E.  557. 

The  5  &  6  Vict.  sess.  2,  c.  27,  does  not 
abridge  any  right  of  leasing  formerly  enjoyed 
by  incumbents.  Oreen  v.  Jenkins,  1  De  G.. 
F.  &  J.  454;  28  Beav.  87;  6  Jur.,  N.  S.  515; 
20  L.  J.,  Chanc.  505;  8  W.  R.  880.  See 
fenkim  v.  Green^  27  Beav.  440. 

.As  to  leases  of  ecclesiastical  property, — sec 

ECCLBSIABTICAL  LaW. 

Authority  of  agents,  stewards  and  baiUffii.] 
— An  agreement  for  a  lease,  made  with  an 
agent  who  acts  under  a  power  of  attorney,  and 
a  lease  executed  by  such  agent  in  pursuance 
of  the  agreement,  effectually  binds  the  prin- 
cipal. Hamilton  v.  Clanricarde,  1  Bro.  P.  C. 
841. 

If  a  man  describes  himself,  in  the  beginning 
of  an  agreement  to  grant  a  lease,  as  making  it 
OQ  behalf  of  another,  but  in  a  subsequent 
pu-t  of  it  says  that  he  wall  execute  the  lease, 
he  is  personally  liable.  Norton  v.  Herron,  1 
C.  &  P.  648;  U.  &  M.  220— Best. 

A  steward  has  no  general  authority  to  enter 
into  contracts  for  granting  leases  of  farms  for 
a  term  of  years.  Collen  v.  Gardner^  21  Beav. 
640. 

A  farm  bailiff  or  an  agent  accustomed  to 
let  farms  upon  the  ordinary  terms,  and  re- 
ceive the  rents,  has  no  authority  in  law  to  let 
upon  unusual  teims  unknown  to  the  owner, 
and  the  question  was  left  to  the  jury  as  one 
of  fact,  whetlier  )ie  had  express  authority,  or 


had  been  held  out  by  the  owner  as  hnving^  it. 
2'umer  v.  Hutchinson,  2  F.  &  F.  1 85. 

2.   What  eonetUutes  the  Sdation/  Validity  qf 
Leases  and  Agreements,  generally^   aiid  I>i9' 
tinetion  between  them;  Conjlmustian. 

How  the  relation  of  landlord    and  tenant 
may  be  created.] — If  a  stranger    be^ns  to 
build  on  land,  supposingit  to  be  his  own,  aod 
the    real    owner,    perceiving    his    mistake, 
abstains  from  setting  him  right,  and    leaves 
him  to  persevere  in  his  error,  a  court  of  equity 
will  not  afterwards  allow  the  real  owner  to 
assert  his  title  to  the  land.    Bamsden  v.  Thaivi' 
ton,  1  L.  R.,  H.  L.  129;  12  Jur.,  N.  S.  506. 

But  if  a  stranger  builds  on  land,  knowin^r 
it  to  be  the  property  of  another,  equity  'will 
not  prevent  the  real  owner  from  afterwards 
claiming  the  land,  with  the  benefit  of  all  the 
expenditure  upon  it.     lb. 

So,  if  a  tenant  builds  on  his  landlord's  land, 
he  does  not,  iu  the  absence  of  special  circum- 
stances, acquire  any  right  to  prevent  the  land- 
lord from  taking  possession  of  the  land  and 
buildings  when  the  tenancy  has  determined. 
lb. 

By  a  deed  between  A.  and  B.,  holders  of 
shares  in  a  building  society,  and  C.  and  D., 
trustees  of  the  society,  reciting  the  formation 
of  the  society,  that  A.  and  B.  were  entitled  to 
a  certain  ^um  out  of  the  funds  in  respect  of 
their  shares,  and  that  for  the  security  of  all 
the  payments  to  become  due  in  respect  of  the 
shares,  A.  and  B.  had  agreed  to  execute  the 
assurance  thereby  made,  A.  and  B.  conveyed 
premises  to  C.  ond  D.  as  such  trustees,  upon 
trust  to  permit  A.  and  B.  to  receive  the  rents 
until  default  in  payment  of  their  contributions, 
with  a  power  to  0.   and  D.  and  the  trustees 
for  the  time  being  of  the  society  to  appoint  a 
person  to  receive  the  rents  in  case  of  default, 
and  a  power  of  sale  in  the  like  event.     The 
deed  also  contained  a  clause  whereby  A.  and 
B.  agreed  'Ho  become  tenants  of  the  parties 
hereto  of  the  second  part,  and  to  the  trustees 
for  the  time  being  of  the  society  of  the  prem- 
ises demised  henceforth  during  their  will  at 
the  net  yearly  rent  of  200^.,  payable  on  the 
usual  quarter  days:*^ — Held,  that  this  deed 
did  not  operate  as  a  demise,  so  as  to  sustain 
an  avowry  alleging  a  tenancy  under  the  trust- 
ees at  the  yearly  rent  of  2002. ,   the  general 
scope  of  the  deed  being  altogether  inconsist- 
ent with  such  a  construction.      WaUcer  v. 
Giles,  6  C.  B.  662;  18  L.  J.,  C.  P.  828. 

By  an  agreement  between  the  defendant,  ns 
a  brewer,  and  the  plaintifif,  reciting  that  the 
defendant  was  in  possession  of  premises 
whereon  the  sale  of  beer  had  been  for  some 
time  past  carried  on  by  A.  on  the  defendant's 
account,  and  that  the  plaintiff  was  desirous 
of  carrying  on  such  trade  for  the  defendant, 
to  which  he  had  agreed,  it  was  witnessed  that 
the  defendant  had  agreed,  for  the  considera- 
tion therein  stated,  that  the  plaintiff  should 
enter  upon  the  premises  and  carry  on  thereon 
such  trade  for  the  defendant  in  the  place  and 
stead,  and  in  the  same  manner  and  with  and 
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on  the  same  privileges  and  terms  as  A.  had 
done,  until  the  agreement  should  be  deter- 
vnined  by  notice.    And  the  plaintiff  agreed 
« luring  all  the  time  he  should  carry  on  the 
"t^mde  for  the  defendant,  that  all  beer  sold  by 
liim  should  be  had  by  him  from  the  defend- 
i^nt,  and  that  the  plaintiff  should  not  part 
-vrith  the  premises  to  any  person  without  the 
license  of  the  defendant;   and  that,   when 
cither  party  should  l>e  desirous  of  putting  an 
end  to  the  agreement,  the  ]>laintiff  should,  on 
receiving  from  the  defendant  a  month^s  notice 
to  quit  the  trade,  deliver  up  possession  of  the 
premises,  and  should  be  at  liberty  to  leave 
the  trade  and  quit  the  occupation  of  the  prem- 
ises on  giving  one  month's  notice  to  the  de- 
fendant:— Held,  that  this  did  not  create  the 
relation  of  landlord  and  tenant  between  the 
parties,  but  that  the  occupation  of  the  plaint- 
iff was    that  of  servant  to    the  defendant. 
Mayhew  v.  Suttle, A  £1.  &  Bl.  347;  1  Jur.,  N. 
8.  803;  24  L.  J.,  Q.  B.  54— Exch,  Cham. 

G.  having  agreed  to  let  premises  to  P.  for 
a  term  of  years,  P.  |>aying  100/.  for  the  llx- 
tures,  a  lease  by  deed  wtis  prepared  and  en- 
gn»ssed  on  parchifieut :  P.  paid  down  only 
50/.  It  was  agreed  between  G.  and  P.  that 
P.  should  be  let  into  possession  as  tenant  from 
year  to  year  on  the  terms  of  the  intended  lease 
until  he  paid  the  balance  of  the  100^.  At  the 
same  time  G.  signed,  scaled,  and  delivered 
the  deed,  which,  however,  he  retained  In  his 
own  |x>ssession.  No  third  person  was  present. 
No  wonls  qualifying  the  delivery,  or  expressly 
stating  that  it.  was  an  escrow  till  the  payment 
of  the  balance,  appeared  to  have  been  used. 
G.  brought  an  action  for  use  and  occupation 
against  an  assignee  of  P. *s  interest;  and,  on 
those  facts  apiiearing,  objection  was  taken 
that  the  action  ought  to  have  been  on  the 
covenants  contained  in  the  deed: — (Icld,  that 
the  circum^^tances  warranted  an  inference  in 
fact  that  it  was  ngreed  by  both  G.  and  P.,  at 
the  time  of  the  execution  of  the  instrument, 
that  it  should  not  operate  as  a  lease  until  the 
payment,  and  that  if  there  was  such  an 
agreement  by  both,  though  no  express  words 
f»f  delivery,  as  an  escrow,  it  would  operate  as 
a  deed  till  then;  and  consequently  P.  was 
tenant  from  year  to  year  under  the  tei-ms  in 
the  instrument,  and  not  tenant  under  a  deed, 
and  that  tiie  action  for  use  and  occupation 
wouUl  lie  as:ainst  him  or  the  assignee  of  his 
interest.  Gudgen  v.  Bemt,  6  El.  <&  Bl.  986; 
8  Jur.,  N.  8.  213;  26  L.  J.,  Q.  B.  36. 

Agreement  in  1859,  by  M.,  that  he  would, 
by  indenture  to  be  forthwith  prepared,  grant 
unto  A.  a  lease  of  a  house  and  premises,  to 
hold  the  samd  for  the  term  of  three  years  from 
the  2oth  May,  at  the  yearly  rent  of  84/.,  pay- 
able by  four  quarterly  payments  (stating  the 
days,  and  what  covenants  should  be  con- 
tained in  the  lease);  ''and  it  is  mutually 
agreed  thnt  these  presents  shall  operate  as  an 
agreement  only,  and  thut,  until  a  Icusu  bhall 
be  executed,  the  rent,  covenants,  and  agree- 
ments agreed  to  be  therein  reserved  and  con- 
tained shall  be  paid  and  observed,  and  the 
several  rights  and  remedies  shall  be  enforced, 


in  the  same  manner  as  if  the  same  bad  been 
actually  executed."  A.  entered,  and  continued 
in  possession  until  a  quarterns  rent  became  due, 
but  no  rent  was  paid: — Held,  that  the  agree- 
ment constituted  a  tenancy,  with  a  rent  re- 
served, or  made  ]iayable,  within  11  Geo.  2,  c. 
19,  s.  1;  and  therefore  there  was  a  right  in 
M.  to  follow  goods  fraudulently  removed  by 
A.  Anderson  v.  Midland  Railway  Company^ 
7  Jnr.,  N.  8.  411;  30  L.  J.,  Q.  B.  94;  3  L. 
T.,  N.  8.  809;  8  El.  &  El.  614. 

A.,  an  owner  of  lace  machines,  paid  12«.  a 
week  to  B.  for  permission  to  place  the 
machines  in  a  room  in  B.'s  factory,  and  for 
free  ingress  and  egress  to  the  room  for  him- 
self and  workmen  for  the  purpose  of  workins 
and  inspecting  the  machines.  B.  supplied 
the  necessary  steam-power  for  working  the 
machines,  payment  for  which  was  included  in 
the  above  sum :— Held,  that  thero  was  no  de- 
mise to  A.  of  any  part  of  the  room,  and  no 
relation  of  landlord  and  tenant  created  be- 
tween him  and  B.  JBkncoch  v.  AusUny  14  0. 
B..  N.  8.  63^1;  33  L.  J.,  C.  P.  252;  11  W.  R 
833;  8L.  T.,  N.  8.  429. 

A.  let  to  B.  a  defined  portion  of  a  room  in  a 
factory,  with  steam-power  for  working  lace 
machines  belonging  to  B..  at  a  certain  sum 
per  annum,  payable  quarterly;  a  deduction  to 
be  allowed  in  the  event  of  hindrances  in  the 
supply  of  power  beyond  seven  days  in  each 
quarter:— Held,  a  sufficient  demise  to  entitle 
A.  to  distrain.  Selby  v.  OreaveSj  8  L.  K,  G. 
P.  504;  37  L.  J.,  C.  P.  251;  16  W.  R.  1127; 
19  L.  T.,  N.  8.  186. 

As  to  creation  of  tenancy  from  year  to  year, 
— see  this  title,  XV  l,  1. 

Want  of  title  of  lessor.] — When  it  appears, 
upon  the  face  of  an  instrument,  that  the  party 
intending  to  demise  has  no  power  to  demise, 
the  instrument  is  not  a  lease.  Hayward  v. 
HameU,  1  N.  &  P.  411;  6  A.  &E.  265;  W., 
W.  &  D.  158;  1  Jur.  54. 

Where  there  is  a  demise  of  premises  and 
an  entire  rent  reserved,  if  any  part  of  the 
premises  could  not  bo  legally  demised,  the 
whole  is  void.  Ihe  d.  Griffiths  v.  Uiydy  8 
Esp.  78— Kenyon. 

A  lease  of  lands  in  which  the  lessor  was 
seized  in  fee,  and  of  other  lands  of  which  he 
was  seized  for  life  (with  power  of  leasing),  at 
one  entire  rent,  and  the  lease  not  well  exe- 
cuted according  to  the  power,  is  good  after  the 
death  of  the  lessor  for  the  lands  in  fee,  though 
not  for  the  other  lands;  for  the  rent  may  be 
apportioned.  Doe  d.  Vaughan  v.  Jfeyler^  2 
M.  &  8.  276. 

The  lessor  of  certain  lands  knew  that  as  to 
part  of  them  ho  had  no  title  to  grant  the  lease. 
The  lessee  did  not  know,  and  had  no  means  of 
knowing,  that  such  was  the  case,  and  the 
lessor  did  not  disclose  the  want  of  title  of  him : 
— Held,  that  it  was  not  necessary  inequity,  in 
order  that  the  lessee  might  be  relieved  of  the 
lease,  that  there  should  have  been  any  s^rma- 
tive  fraud,  and  that  the  concealment  by  the 
lessor  of  a  fact  affecting  the  title  to  a  material 
part  of  the  demised   premises  was  a  sufficient 
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ground  for  treating  the  Icaac  as  set  aside. 
MoBtyn  V.  Wett  Mostyn  Coal  and  Iron  Com- 
pany, 1  lu  R.,  C.  P.  Div.  145;  34  L.  T.,  N. 
8.  325. 

A  lease  having  been  granted  by  deed  in 
terms  from  which  the  law  implies  a  covenant 
for  title,  and  tlie  lessor  proving  to  have  no 
title  to  part  of  the  demised  premises: — Held, 
that  the  lessee  might  refuse  to  take  possession 
of  such  part  of  the  demised  premises,  and 
elect  to  keep  the  remainder,  and  might  in  an 
action  for  rent  due  under  the  lease  claim 
damages  for  breach  of  the  implied  covenant 
by  way  of  counter-claim.     lb. 

As  to  undertaking  for  title  implied  in 
agreement  for  lease, — ^see  this  title,  I.,  5,  a. 

As  to  estoppel  of  tenant  to  deny  title  of 
landlord, — see  this  title,  X. 

Demises  of  lands  out  of  possession;  incor- 
poreal hereditaments.] — By  parol,  a  dwelling- 
house  and  premises  were  demised  for  a  year. 
The  lessee  *' accepted  the  lease,  and  by  virtue 
of  the  demise  entered  upon  the  demised 
land."  Before  and  at  the  time  of  the  demise, 
eight  acres,  included  in  it,  had  been  demised 
to  a  third  party,  in  whose  possession  they 
were,  so  that  the  lessee  could  not,  nfid  did 
not,  enter  upon  them: — Held,  that  the  demise 
was  altogether  void.  Neale  v.  Mackenzie^  2 
Gale,  174;  1  M.  &  W.  747— Exch.  Cham. 

An  instrument  not  under  seal,  by  which 
land  is  demised,  and  which  also  attempts  to 
demise  incorporeal  tenements,  is  not  void  by 
reason  of  such  attempt.  Reg,  v.  Hochoorthy^ 
2  N.  &  P.  883;  W.,  W.  &  D.  707;  7  A.  &  E. 
492. 

A  demise  of  an  incorporeal  hereditament 
can  onlv  be  valid  by  deed ;  a  demise  by  parol 
of  a  right  of  hunting  and  sporting,  together 
with  a  messuage,  is  therefore  void.  Bird  v. 
IligginMn,  4  N.  &  M.  505;  2  A.  &  E.  696;  1 
H.  &  W.  61 ;  affirmed  in  error,  6  A.  &  £.  824 
— Exch.  Cham. 

Condition  and  existence  of  the  demised 
premises.] — There  is  no  contmct,  still  less  a 
condition,  whereby  a  lease  would  be  void, 
implied  by  law  on  a  demise  of  ascertained 
real  property  only,  thatitis  fit  for  the  purpose 
for  which  it  was  let.  Hart  v.  Windsor,  12 
M.  &  W.  68;  8  Jur.  150;  13  L.  J.,  Exch. 
129. 

On  a'demise  of  land,  or  the  vesture  of  land 
(ns  the  eatage  of  a  field),  for  a  specific  term 
at  a  certain  rent,  there  is  no  implied  obliga- 
tion on  the  part  of  the  lessor  that  it  shall  be 
St  for  the  purpose  for  which  it  is  taken. 
Sutton  V.  Temple,  12  M.  &  W.  52;  13  L.  J., 
Exch.  17. 

Therefore,  where  A.  agreed  in  writing  to 
take  the  eatage  of  twenty- four  acres  of  land 
from  B,  for  seven  months,  at  a  rent  of  40^., 
and  stocked  the  land  with  beasts,  several  of 
which  died  a  few  days  afterwards  from  the 
effect  of  a  poisonous  substance  which  had  ac- 
cidentally been  spread  over  the  field,  without 
B.'s  knowledge: — Held,  that  A.  was  not  en- 
titled, therefore,  to  throw  up  the  land,  but 
continued  liable  for  the  whole  rent,     lb. 


There  is  no  implied  warranty  on  the  part  of 
a  lessor  who  lets  land  for  agricultural  par- 
poses,  that  no  noxious  plants  are  grove ing'  on 
the  demised  premises.  Ertkine  v.  Adeane^  8 
L.  R.  Ch.  756;  42  L.  J.,  Chanc.  835;  21  Y^f. 
R.  802;  29  L.  T.,  N.  S.  234. 

Where  an  intended  lesspr  of  a  particular 
house  knows  that  the  house  is  in  a  ruinous 
state,  and  dangerous  to  occupy,  and  that  its 
condition  is  unknown  to  the  intended  lessee, 
and  that  the  intended  lessee  takes  it  for  the 
pur])ose  of  residing  in  it,  he  is  not  bouad   to 
disclose  the  state  of  the  house  to  the  intended 
lessee,  unless   he  knows  that  the  intended 
lessee  is  influenced  by  his  belief  of  the  sound- 
ness of  the  house  in  agreeing  to  take  it,  or 
unless  the  conduct  of  the  lessor  amounts  to  a 
deceit  practiced  upon  the  lessee.     Keaies  v. 
Cadogan,  10  C.  B.  591;  15  Jur.  428;  20  L.  J., 
C.  P.  76. 

The  defendants  agreed  to  let  certain  gardens 
and  music-hall  to  the  plaintiffs  on  four  speci- 
fied days  to  come,  for  the  purpose  of  giving^  a 
series  of  concerts,  at  and  for  a  specified  rent 
for  each  of  the  days.     The  defendants  were 
to  provide  a  band  of  music  and  certain  enter- 
tainments, and  to  issue  advertisements  of  the 
entertainments.     The  plaintiffs  were  to  paj 
100/.  in  the  evening  of  each  of  the  days,  to 
receive  and  take  all  the  money  paid  by  per- 
sons entering  the  gardens,  and  to  provide 
the  necessary  artists  for  the  entertainments. 
After  the  agreement  was  entered  into,  and 
before  the  day  arrived  for  the  first  concert, 
the  music-hall  was  accidentally  destroyed  by 
fire : — Held,  that  as  the  existence  of  the  hall 
was  necessary  for  the  performance  of  the 
contract,  the  defendants  were  excused  from 
liability  in  respect  of  its  n  on -performance, 
and  that  no  action  would  lie  against  them. 
Taylor  v.  CaldweU,  32  L.  J.,    Q.  B.  164;  8 
B.  &  8.  826;  11  W.  R.  726;  8  L.  T.,  N.  8. 
356. 

In  the  absence  of  any  agreement  on  the  sub- 
ject, a  person  who  agrees  to  take  a  house, 
must  take  it  as  it  stands,  and  cannot  call  on 
the  lessor  to  put  it  into  a  condition  which 
makes  it  fit  for  living  in.  C/tappell  v.  Gregory, 
84  Beav.  250. 

Where  a  house  was  described  as  substantial 
and  convenient,  and  having  five  bed-rooms; 
on  a  bill  for  8|)ecific  performance: — Held, 
that  this  was  no  misdescription,  although  the 
house  was  out  of  repair,  and  the  wall  in  some 
places  only  half-brick  thick,  and  some  of  the 
bed-rooms  extremely  small  inner  rooms,  with- 
out fireplace.     Juknaon  v.  Smart,  2  Giff.  151. 

When  a  lessee  covenants  to  pay  the  rent 
reserved  and  keep  the  demised  premises  in 
repair,  he  is  bound,  during  the  term,  to  per- 
form both  covenants  as  long  as  the  subject- 
matter  of  the  demise  continues  to  exist, 
although  it  Avas  originally  of  no  value.  Meath 
V.  Cuthbert,  10  Ir.  R,  C.  L.  395— C.  P. 

As  to  letting  furnished  houses  and  apart- 
ments,— see  this  title,  XIX. 

As  to  effect  of  destruction  of  or  injury  to 
premises, — see  this  title,  VII.,  2. 
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Unmoral  or  illegal  purpose  of  demise.] — An 
tier  of  premises,  who  grants  a  lease   of 
tbem  for  a  term,  under  which  the  lessee  eii- 
t;er^  cannot  avoid  the  lease  on  the  ground 
tliat  it  was  obtained  by  the  fraudulent  mis- 
x«e presentations  of  the  lessee  as   to   matters 
collateral  to  the  lease,  e.  g.,  that  he  was  a 
Tespectable  person,  and  intended  to  use  the 
premises  for  a  respectable  business;  whereas 
lie  was  not  a  respectable  man,  and  intended 
skt;  the  time  and  did  af  terwar<^  use  the  prem- 
ises for  an  immoral  and  an  illegal  purpose. 
Feret  v.  UiXl,  15  C.  B.  207;  2  C.  L.  R.  1366; 
18  Jur.  1014;  23  L.  J.,  C.  P.  180. 

A  lessee  of  a  -house  which,  to  his  knowl- 
edge, had   for  many  years  been   used  as  a 
l>rotheI,  assigned  the  lease  absolutely,  know- 
ing that  the  assignee   intended   to  use  the 
Yiouse  for  the  same  purpose.     The  original 
lease  contained  covenants  to  deliver  up  at  the 
end  of  the  term,  in  good  repair,  and  not  to 
use  the  house  as  a  brothel;  and  the  assign- 
ment contained  a  covenant  to  indemnify  the 
lessee  from  the  covenants  in  the  lease.     The 
lessee,  having  been  compelled  to  pay  for  dil- 
apidations at  the  end  of  the  lease,  sought  to 
recover  the  amount  from  the   estate  of  the 
assignee,    which  was  being  administered  in 
equity: — HelJ,    that    the    assignment,    and 
everything  arising  out  of  it,  were  so  tainted 
with    the  immoral  purpose,  that  the  lessee 
could  not  recover.     Smithy,  M^hite,  1  L.  R., 
Eq.  626;  35  L.   J.,   Chanc.    454;  14   W.  R. 
510;  14  L.  T.,  N.  S.  350-V.  C.  K. 

In  an  action  for  breach  of  a^  contract  to 
let  rooms,  the  defendant  mny  justify  such 
breach  by  the  fact  that  the  plaintiff  intended 
to  use  the  rooms  for  illegal  purposes,  whether 
at  the  time  of  refusing  to  perform  the  con- 
tract he  assigned  or  really  acted  upon  such 
intended  use  as  a  reason  for  such  refusal  or 
not.  Cowan  v.  MUbourtiy  86  L.  J.,  Exch. 
124;  2  L.  R.,  Exch.  230;  15  W.  R.  750;  10 
L.  T.,  N.  S.  290. 

Lectures  iu  support  of  the  propositions  that 
the  character  of  Christ  is  defective  and  His 
teachings  misleading,  and  that  the  Bible  is  no 
more  inspired  than  any  other  book,  are  blas- 
phemous and  illegal,  and  therefore  the  pro- 
prietor of  public  rooms,  who,  in  ignorance  of 
the  precise  subject  of  the  lectures,  contracts 
to  let  such  rooms  for  the  purpose  of  certain 
lectures  being  delivered  therein,  may,  upon 
subsequently  ascertaining  the  subjects  and 
nature  of  them,  avoid  the  contract,  and  refuse 
to  permit  the  lecturer  the  use  of  the.  rooms, 
and  may  justify  such  refusal,  in  an  action  by 
liioi  for  breach  of  contract,  by  pleading  that 
he  intended  to  use  the  rooms  for  irreligious, 
blasphemous,  and  illegal  lectures.     lb. 

Validity  of  leases  for  lives.] — A  lease  for 
lives,  to  begin  from  the  day  of  the  date  thereof, 
with  seizin  delivered  afterwards,  is  good,  and 
shall  not  be  said  to  convey  a  freehold  to  com- 
mence in  futuro.  Freeman  d.  Vernon  v. 
We^,  2  Wils.  105. 

By  an  indenture,  premises  were  demised  to 
M.  E.,  and  tier  heirs,  for  and  during  the  natu- 


ral lives  of  M.  E.'s  son,  J.  E.,  her  daughter, 
M.  E.,  and  A.  E.^s  granddaughter,  and  the 
life  of  the  survivor  of  them.  A.  E.  had  a 
daughter,  but  he  had  not  a  granddaughter 
at  the  time  of  making  the  indenture,  nor  pre- 
viously thereto,  though  subsequently  he  had 
several  granddaughters:  —  Held,  that  the 
lease  was  good  for  the  lives  of  J.  E.  and  M. 
E.  only.  Doe  d.  Peniberton  v.  EdwardSy  1  M. 
&  W.  533. 

An  agreement  that  A.  is  to  have  a  tene- 
ment for  life,  not  being  under  seal,  does  not 
operate  to  pass  an  estate  for  life.  Stone  v. 
Hogers,  2  M.  &  W.  443;  M.  &  H.  140;  1  Jur. 
455. 

By  writing  nnt  under  sieal,  reciting  that  D. 
had  purchased  for  the  residue  of  a  term  four 
messuages,  iu  one  of  which  the  plaintiff  re- 
sided, it  was  agreed  that  he  should  continue 
to  reside  in  that  messuage  during  the  residue 
of  D.*s  interest,  if  the  plaintiff  should  so  long 
live,  at  the  yearly  rent  of  !«.,  and  D.  further 
agreed  to  assign  all  his  interest  in  the  premises 
purchased  by  D.  to  the  plaintiff  on  payment 
of  140^.  within  a  stated  period : — Held,  that 
this  was  a  lease.  Loeefoch  v.  Franklyn,  8  Q. 
B.  871;  11  Jur.  1035;  16  L.  J.,  Q.  B.  182. 

In  1813,  R.  O.,  being  seized  in  fee  of  prem- 
ises, mortgaged  them  for  a  term  of  500  years 
to  H.,  who  died  in  1814,  liaviug  bequeathed 
the  premises  to  his  widow  and  executrix,  who 
entered  into  possession  and  receipt  of  the 
rents.  In  1837,  R.  O.  died  intestate,  and  J. 
O.,  his  heir-at-law,  paid  oflf  the  mortgage, 
and  received  possession  of  the  premises  from 
the  executrix,  but  no  assignment  was  executed 
by  her  until  1843.  In  1840,  J.  O.  demised 
the  premises  after  his  death  to  his  son  W.  O., 
during  the  lives  of  himself,  his  wife  and  child, 
and  the  survivor  of  them,  at  the  yearly  rent 
of  10/.  The  yearly  value  of  the  premises  was 
271,  In  1843,  J.  O.  mortgaged  the  premises 
to  L.  for  securing  payment  of  6002.,  and  the 
executrix  of  II.,  by  the  direction  of  J.  O.,  as- 
signed the  residue  of  the  term  of  500  years  to 
a  trustee  for  L.  as  a  further  security,  and  in 
the  meantime  to  attend  the  inheritance. 
Neither  the  mortgage  nor  the  assignment 
made  any  mention  of  the  lease  for  lives.  In 
ejectment  by  the  heir-at-law  of  the  lessee 
against  the  heir-at-law  of  R.  O. : — Held,  first, 
that  the  lease  for  lives  was  not  a  void  convey- 
ance, under  26  Eliz.  c.  4,  s.  2.  Owenv,  OweUy. 
3  H.  &  C.  88. 

Held,  secondly,  that  L.  was  entitled  to  the 
protection  of  the  term  of  500  years  against^ 
the  claim  of  the  heir-at-law  of  the  lessee  for 
lives.     lb. 

As  to  nature  and  incidents  of  life  estates, — 
see  Estate. 

Confirmation   of  void  leases  by   accept- 
ance of  rent,  or  other  acts.] — ^In  general,  t he- 
acceptance  of  rent  by  a  person  who  is  entitled, 
to  set  aside  a  lease  will  confirm  it.     Doe^,. 
JvlUffe  V.  Sybourn^  2  Esp.  667— Kenyon. 

Yet  acceptance  of  rent  by  a  tenant  in  tail, 
on  coming  into  possession,  is  no  confirmation' 
of  a  lease  made  by  a  tenant  for  life,  wliich  is^ 
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absolutely  void  at  bis  death.  Jamei  d.  Au- 
hrey  v.  Jenkins^  Bull.  N;  P.  96. 

Nor  can  a  lease  which  is  void  against  a 
remainderman  be  set  up  by  liis  acceptance  of 
rent,  and  sufferinjj^  the  tenant  to  make  im- 
provements after  his  interest  vests  in  posession. 
Doe  d.  Simpson  v.  Butcher^  1  Doug.  60.  8.  p., 
JenJdm  d.  Tate  v.  Churchy  Cowp.  482. 

A  lease  executed  by  a  tenant  for  life,  in 
Tvhich  the  reversioner,  who  was  then  under 
age,  is  named,  but  not  executed  by  him,  is 
void  on  the  death  of  the  tenant  for  life;  and 
un  execution  by  the  reversioner  only  after- 
wards is  no  confinnation  of  it,  so  as  to  bind 
the  lessee  in  an  action  of  covenant.  Lvdford 
V.  Barber,  1  T.  R.  86.  S.  P.,  Doe  d.  Martin  v. 
Watts,  7  T.  R.  83;  2  Esp.  501. 

A  tenant  for  life  leased  premises  for  twenty- 
one  years,  and,  before  the  expiration  of  that 
term,  died;  the  trustees  of  the  remainderman, 
then  an  infant,  continued  to  receive  the  rent 
reserved,  and  lie,  on  coming  of  age,  sold  the 
premises  by  auction ;  in  the  conditions  of  sale 
tlie  premises  were  declared  to  be  subject  to 
the  lease,  and  in  tiie  conveyance  to  the  pur- 
chaser the  lipase  was  refeiTed  to  as  in  the 
])os8ession  of  the  lessee;  and  in  the  covenant 
a^inst  incumbrances  that  lease  was  except- 
€a;  the  pui'chi\ser  mortgaged,  and  in  the 
mortgage  deeds  the  like  notice  was  taken  of 
the  lease,  and  the  mortgagees  for  some  time 
received  the  rent  reserved; — Held,  that  the 
lease  expired  with  the  interest  of  the  tenant 
for  life,  and  that  the  notice  afterwards  taken 
of  it  did  not  operate  as  a  new  lease.  Doe  d. 
Potter  V.  Ardier,  1  B.  &  P.  531.  And  see  Boe 
•d.  Jordan  v.  I^Vard,  1  H.  Bl.  97. 

Where  by  lease  a  mortgagee  demised,  and 
the  executrix  of  the  mortgagor  demised  and 
•confirmed,  and  a  power  of  re-entry  was  re- 
served to  them  or  either  of  them: — Held,  that 
it  operated  as  the  demise  of  the  mortgagee, 
and  the  confirmation  of  the  mortgagor's  rep- 
resentative. Doe  d.  Barney  v.  Adams,  2  C, 
A  J.  232;  2  Tyr.  289. 

An  heir  in  tail  having  received,  for  ten  years, 
rent  under  a  demise  for  ninety-nine  years, 
granted  by  his  ancestor: — Held,  a  confirma- 
tion of  the  lease.  Doe  d.  South/use  v.  Jenkins, 
5  Bing.  409 ;  3  M.  &  P.  59. 

Where  a  party  takes  a  lease  of  an  infantas 
lands,  and  the  infant,  on  coming  of  age, 
juortgages  the  property  to  the  lessee  by  deed 
referring  to  the  lease,  this  is  a  confirmation 
•of  the  lease.  Stfry  v.  Johnson,  3  Y.  &  C. 
586. 

The  defendant  came  into  possession  under 
;a  lease  from  a  tenant  for  life,  whom  the  lessor 
-of  the  plaintiff  succeeded  as  remainderman ;  a 
anoney  rent  was  to  be  paid ;  and,  by  a  further 
reservation,  the  tenant  was  to  carry,  or  cause 
'to  be  carried,  three  cart-loads  of  culm  yearly 
do  the  landlord's  dwelling-house.  At  the  trial 
lliis  lease  was  objected  to  as  invalid,  but  it 
:ipl)eared  that  the  lessor  of  the  plaintitf,  at 
the  Michaelmas  after  the  tenant  for  life  died, 
told  his  servant  to  go  and  look  for  carts  to 
bring  the  culm  home.  The  servant  went  to 
the  tenants,  and  among  others  to  the  defend- 


ant, who  accordingly  brought  a  load  of  culm 
to  the  dwelling-house,   other  persons     "who 
were  tenants  doing  the  same.    On  the  follow- 
ing May-day  the  defendant  sent  two   other 
cart-loads  of  culm  to  the  house,  where  it  -was 
received,  otiier  loads  being  sent  in  by  the 
tenants  at  the  same  time.    The  jury   found 
that  the  culm  was  carried  by  and  received 
from  the  defendant  in  the  way  of  rent  under 
the  reservation: — Held,  that  such  finding  w^as 
grounded  on  sulHcient  premises,  and   that, 
allowing  the  lease  to  be  void,  the  receipt  of 
culm  was  a  recognition  of  the  defendant  as 
tenant  from  year  to  year.     Doe  d.  Tucher  v. 
Morse,  1  B.  ft  Ad.  865. 

A  lease  made  by  a  perpetual  curate  of  a 
curacy  augmented  by  the  governors  of  Queen 
Anne*s  Bountv,  without  the  concurrence  of 
the  patron  paramount,  though  confirmed  bjr 
the  ordinary  and  immediate  patron,  is  void  at 
common  law,  and  consequently  is  not  set  up 
by  acceptance  of  rent  by  the  successor  to  the 
curacy.  Doe  d.  Brammall  v.  CoUinge,  7  C. 
B.  939;  13  Jur.  791;  18  L.  J.,  C.  P.  305. 

In  1786  a  dean  and  chapter  and  P.  granted 
a  lease  of  premises  for  ninety-nine  years,  re- 
serving a  rent  to  the  dean  and  chapter  and 
another  rent  to  P.  This  lease  purported  to 
be  made  in  pursuance  of  leasing  powers  given 
by  a  private  act  of  parliament,  but  was,  in 
fact,  not  in  accordance  with  them.  The  rents 
reserved  by  the  lease  had  been  from  time  to 
time  regularly  paid  to  and  received  by  the 
successive  deans  and  chapters,  and  to  and  by 
P.  and  his  representatives.  Quaere,  whether 
the  lease  was  void  or  only  voidable  ?  but 
Held,  that  if  voidable,  it  had  been  set  up  by 
acceptance  of  rent  by  each  successive  dean 
and  chapter,  and  if  void,  the  payment  and 
receipt  of  rent  were  evidence  from  which  a 
demise  from  year  to  year  by  the  dean  and 
chapter  would  be  presumed.  Doe  d.  Penning- 
ton V.  Taniere,  12  Q.  B.  998;  13  Jur.  119;  18 
L.  J.,  Q.  B.  49. 

Acceptance  by  an  adult  beneficiary,  after 
attaining  his  majority,  of  rent  accruing  under 
an  invalid  lease,  is  not  a  confirmation  of  tha 
lease  or  a  bar  to  relief  by  having  the  lease  set 
aside.  Bdbson  v.  FUght,  4  De  G.,  J.  &  S. 
608. 

Necessity  of  entry  by  lessee.] — Entry  is 
not  necessary  to  the  vesting  of  a  term  of  years 
in  the  lessee ;  but  for  the  purpose  cf  main- 
taining an  action  of  trespass  the  lessee  must 
enter,  since  that  action  is  founded  on  actual 
)>ossession.  Harrison  v.  Blackburn,  17  G.  B., 
N.  S.  678. 

A.,  in  1819,  demised  lands  to  B.  for  100 
years,  and,  subject  thereto,  he,  in  1820,  de- 
mised for  200  years  to  C,  who  entered.  In 
1822  D.  recovered  judgment  against  A.,  and 
issued  an  elegit,  under  which  the  lands  were 
delivered  in  execution : — Held,  that  C.  was 
entitled  to  the  possession,  as  against  D.,  and 
might  muintain  trespass  against  him,  it  not 
appearing  that  B.  had  entered  under  the  de- 
UMsc  lo  him.  Cha\field  v.  Parker,  2  M.  & 
U.  5'0;  8  B.  &  C.  543. 
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PrinoiplM  of  diflUnotlQii  between  leases  and 
agreements.] — Wliether  an  instrument  is  to 
bcconstnied  as  a  leuse  or  kn  iigreemcDt  de- 
pends upon  the  intention  of  the  parties,  to  be 
collected  from  the  instrument  itself,  and  the 
nature  of  the  subject-matter,  without  reference 
to  any  extrinsic  circumstances  or  subsequent 
actH  of  the  psirties.  Doe  d.  Morgan  v.  Powell^ 
8  Scott,  N.  R.  687 ;  7  M.  &  G.  980 ;  8  Jur. 
1123;  14  L.  J.,  C.  P.  6.  S.  P.,  Morgan  d. 
Dawding  v.  Buaell,  3  Taunt.  65. 

An  instrument  is  not  a  demise,  although  it 
contains  the  usual  words  of  demise,  if  its  con- 
tents show  that  such  was  not  the  intention  of 
the  parties.   Tai/lor  r.  OcUdweU,  3  B.  &  S.  826. 

Words  of  present  contract,  with  an  agree- 
ment that  the  lessee  should  take  possession 
immediately,  and  that  a  lease  should  be  ex- 
ecuted in  future,  operate  only  as  an  agree - 
incnt  for  a  lease,  and  not  as  a  lease  itself. 
Goodtids  d.  Estwick  v.  TPay,  1  T.  U.  735. 

A  clause  for  a  future  lease  does  not  of 
itself  necessarily  intend  tliat  the  instrument 
must  l>e  only  an  agreement  for  a  lease,  if  the 
intention  of  the  parties  nppears  to  be  other- 
wise. Poole  V.  Bentley^  13  East,  168 ;  2  Camp. 
286. 

A  memorandum  of  an  agreement  to  let, 
which  contains  words  of  present  demise,  and 
sufficiently  ascertains  the  terms  of  the 
intended  tenancy,  will  operate  as  a  present 
demise,  although  it  provides  for  the  prepara- 
tion of  a  future  lease.  Warman  v.  Faithful^ 
8  N.  &  M.  187;  5  B.  &  Ad.  1042.  S.  P.,  Doe 
d.  Jackson  y.  A$kburner,  5  T.  R.  163. 

Instances  of  instruments  held  to  amount  to 
leases;  as  distinguished  from  mere  agree- 
ments.]— B.,  being  wrongfully  dispossessed 
of  premises,  executed  the  following  deed: — 
'*  Be  it  remembered  that  B.  hath  let,  and  by 
these  presents  doth  demise  to  F.  (the  prem- 
ises), as  now  held  by  W.  P.,  for  the  full  term 
of  twent.v-one  years,  to  commence  the  1st  day 
of  May  or  the  1st  day  of  November,  whichever 
first  happens  after  B.  recovers  the  lands  from 
the  heirs,  &c.,  F.  covenanting  and  agreeing, 
(in  the  foregoing  conditions,  to  pay  to  B.  the 
sum  of,  Ac.  Leases,  with  power  of  distress, 
and  clauses  of  re-entry,  and  all  other  clauses 
usual  between  landlord  and  tenant,  to  be 
drawn  and  signed  at  the  request  of  either 
party  as  soon  as  B.  recovers  the  lands,"  &c. : 
— Held,  thst  this  instrument  operated  as  a 
present  demise.  Barry  v .  Ifu^ent,  3  Dongl. 
179;  5  T.  R.  165,  n. 

An  instrument  dated  in  March,  1708, 
whereby  the  landlord  agreed  to  let,  and  also, 
upon  demand,  to  execute  to  the  tenant  a  lease 
of  a  farm ;  and  the  tenant  agreed  to  take,  and, 
upon  demand,  to  execute  a  counterpart  of  a 
lease  of  the  farm  from  the  5th  of  April,  1708, 
for  fifteen  years,  under  a  certain  yearly  rent, 
which  lease  was  to  contain  the  usual  cove- 
nants, and  an  agreement  for  re-entry  in  case 
of  non-payment  of  rent,  and  abo  the  further 
covenants,  &c. ;  and  the  agreement  was  to 
bind  until  the  lease  was  executed,  is  a  pres- 
ent demise,  and  therefore  requiring  a   lease 


stamp,  the  agreement  for  a  future  lease,  with 
further  covenants,  being  for  the  better  se- 
curity of  the  parties.  Dm  d.  Walker  v. 
Oroves,  15  East,  244. 

Agreement  for  a  lease,  with  stipulations  for 
the  lessee  to  commence  with  laying  out  a 
considerable  sum  on  the  premises  (the  lease 
to  contain  certain  specified  covenants),  ''and 
in  the  meantime,  until  such  lease  shall  be  ex- 
ecuted, to  pay  rent,  and  to  hold  the  same 
premises  subject  to  the  covenants  nbove 
mentioned,"  amounts  to  an  actual  demise. 
Pinero  v.  Judeon,  6  Bing.  206;  3  M.  &  P. 
407. 

**G.  F.  does  this  day  agree  to  let  to  J.  8. 
three  cottages  for  ten  years ;  he  further  agrees 
to  build  a  brewhouse  and  make  a  cellar,  at  the 
rent  of  85^. :  he  agrees  to  pay  the  ground- 
rent,  and  has  this  day  received  4?.  from  J.  8., 
in  earnest,"  is  an  actual  demise,  and  not  an 
agreement  for  a  lease.  Staniforth  v.  Fox,  7 
Bing.  500;  6  M.  &  P.  580. 

A  memorandum  having  a  lease  stamp,  l>y 
which  A.  agrees  to  let  B.  lands  mentioned  in 
an  annexed  abandoned  lease  from  A.  to  C, 
u]>on  the  conditions,  agreements,  &c.,  con- 
tained in  the  same  lease,  and  by  which  A. 
and  B.  bind  themselves  to  execute^  a  lease 
similar  to  such  abandoned  lease,  is  itself  a 
valid  lease.  Pearce  v.  Ckeilyn,  5  N.  &  M.  652; 
4A.  &E.  225;  1  IT.  &  W.  768. 

**  Sept,  21,  1820.  --K.  agrees  to  let,  and  P. 
to  take,  a  house  in  its  unfinished  state,  for  the 
term  of  sixty  years,  being  the  whole  term  that 
K.  has  the  same  Icnscd  to  him,  at  the  rent  of 
525^.,  pa j'able  quarterly,  the  first  payment  for 
the  half-quai*ter  at  Christmas  next;  P.  to  in- 
sure the  premises,  and  to  have  the  benefit  of 
an  insurance  lately  paid;  a  lejise  and  counter- 
part to  be  prepared  at  the  expense  of  P.,  and 
to  contain  nil  the  clauses,  covenants,  and 
agreements  K.  entered  into  in  the  lease  grant- 
ed to  him,*^  is  an  actual  demise,  and  not  a 
mere  agreement  for  a  lease.  Doe  d.  Pearson 
v.  Rlee,  8  Bing.  178;  1  M.  &  Scott,  250. 

The  defendant  held  pnomises  under  a  lease 
fmm  H.  at  a  certain  rent;  and  entered  into 
an  agreement  with  N.  for  the  sale  of  all  tlie 
household  furniture,  &c.,  on  the  premises, 
for  a  certain  sum,  to  be  paid  by  installments, 
covenanting,  on  payment  of  the  whole  of  the 
purchase -money,  to  demise  the  premises  to  N. 
for  twenty- five  years;  the  lease  to  contain  the 
like  covenants  on  the  part  of  N.,  as  were  con- 
tained in  the  lease  under  which  the  defendant 
held.  The  agreement  also  contained  a  cove- 
nant that  N.  should.  In  the  meantime,  and 
until  such  lease  should  be  granted,  pay  the 
rent  and  perform  all  the  covenants  which 
would  bo  to  be  performed  by  him  in  case  the 
lease  was  actually  granted ;  with  a  power  of 
distress  for  non-payment  of  the  rent.  N.  was 
let  into  immediate  possession  under  this  agree- 
ment, and  paid  rent: — Held,  that  the  agree- 
ment amounted  to  a  present  demise.  Han^ 
cock  v.  Caffyn,  1  M.  &  Scott,  521 ;  8  Bing. 
358. 

A  party  seized  in  fee  of  premises,  agreed, 
with  eight  other  persons,  to  convey  to  them 
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in  trust  for  the  inhabitants  of  a  parish,  to 
hold  from  the  Lady-day  then  next  ensuing, 
for  the  term  of  ninety-nine  years,  at  a  specified 
rent,  payable  half-yearly.  The  agreement 
then  contained* covenants  by  the  lessees  to  pay 
the  rent,  taxes,  &c.,  and  to  keep  the  premises 
in  repair,  and,  by  the  lessor  for  quiet  enjoy- 
ment; and  also  a  proviso  for  the  execution  of 
a  lease  containing  the  usual  covenants,  to  be 
executed  before  a  day  specified ;  and  another, 
thut  the  lessees,  or  their  successors,  should 
have  the  option  of  purchasing  the  fee-simple 
in  the  soil:— Held,  that  this  instrument 
amounted  to  an  actual  demise,  and  was  not  a 
mere  agreement  for  a  lease.  Alderman  v. 
Neate,  4  M.  &  W.  704;  1  U.  &  H.  869 ;  3  Jur. 
171. 

The  plaintiff,  by  letter,  offered  to  take  a 
farm  of  the  defendant  at  a  certain  specified 
term  and  rent;  the  crops  to  be  valued,  and  a 
lease  to  be  prepared  at  tiie  plaintiS^s  expense; 
the  whole  to  be  subject  to  a  certificate  of  the 
plaintiff's  solvency.  The  defendant,  having 
received  the  certificate,  by  letter  accepted  of 
the  plaintiff  as  tenant,  on  the  terms  proposed; 
the  valuation  was  deferred  from  time  to  time; 
but  the  plaintiff,  on  paying  100^.  towards  the 
amount,  was  let  into  possession :— Held,  that 
the  letters  of  the  plaintiff  and  defendant  (at 
all  events,  as  explained  by  the  above  circum- 
stances, and  some  admissions  made  by  the 
plaintiff  after  a  distress)  constituted  an  actual 
demise,  'on  which  the  defendant  was  author- 
ized to  distrain  foe  rent  in  arrear,  and  not  a 
mere  agreement  for  a  lease.  Chapman  v. 
BlueJs,  4  Bing.  N.  C.  187;  5  Scott,  513;  1 
Arn.  15;  3  Jur.  200. 

A  tenant  being  in  possession  under  a  demise 
for  three  years,  ending  Michaelmas,  1830,  at  a 
rent  payable  at  Michaelmas,  the  landlord  and 
tenant  agreed  as  follows: — ^* Memorandum  of 
agreement,  made  13th  December,  1834,  P., 
the  landlord,  agrees  to  let  the  farm  to  B.,  the 
tenant,  for  fourteen  years,  determinable  at  the 
end  of  seven  years,  with  twelve  months' 
notice  (not  stating  the  commencement),  at  the 
yearly  rent  of  20Z.,  payable  half-yearly ;  a  lease 
to  be  drawn  upon  the  usual  terms  by  T.,  and 
6.  agrees  to  take  it  upon  the  said  terms :" — 
Held,  a  present  lease,  commencing  on '  De- 
cember 13th,  1834.  Doe  d.  Phillip  v.  Ben- 
mmin,  9  A.  &  E.  644;  1  P.  &  D.  440;  2  W., 
AV.  &  H.  96. 

By  an  instrument  under  seal,  and  stamped 
with  a  lease  stamp,  W.,  in  consideration  of 
the  rents,  covenants  and  agreements  reserved 
on  the  part  of  C,  to  be  paid,  performed  and 
observed,  covenanted,  promised  and  agreed 
with  C,  that  she,  W.,  her  heirs  or  assigns, 
should  and  would,  at  any  time  during  the 
term  thereinafter  agreed  to  be  demised,  upon 
request  made  to  her  or  them  in  writing  under 
the  hand  of  C,  for  thut  purpose,  grant  and 
execute  to  C. ;  and  C.  consented  and  agreed 
to  accept  and  execute  a  counterpart  of  a 
demise  or  lease  of  premises  therein  described, 
for  the  term  of  twenty-one  years  from  a  day 
past,  determinable  as  thereinafter  mentioned, 
at  a  certain  rent,   payable  quarterly :  and  C. 


covenanted  to  lay  out  a  sum  in  repairing^, 
painting,  &c. ;  and  it  was  agreed,  that  there 
should  be  contained  in  the  lease  and  oounter- 
part,  by  and  on  the  part  of  C,  a  coven u,nt  for 
payment  of  rent,  to  repair,  &c. ;  and    also   a 
covenant  for  quiet  enjoyment,  and  a  poller  to 
C,  to  determine  the  tenancy  on  the  lease  at 
the  end  of  the  third,  seventh  or  foarteexith 
year  of  the  term  of  twenty-one  years,  on  ^vlng* 
notice: — Held,  an  actual  demise,  and    not  a 
mere  agreement  for  a  future  lease.     C-urlin^ 
V.  MUte,  7  Scott,  N.  R.  709;  6  M.  &  a.  173; 
12  L.  J.,  C.  P.  810. 

On  the  28.'h  of  October,  1843,  the  plaintiif; 
the  defendant,  and  M.  entered  into  an  ag^ree- 
ment,  by  which,  after  reciting  that  M.    ^iras 
tenant  to  the  defendant  of  a  house  at  a  rent  of 
25^.  a  year,  and  had  ^reed  to  let  it  to   the 
plaintiff  at  a  rent  of  202.  a  year  from   24tb 
of  June,  1844,  at  which  time  the  defendant 
agreed  to  exonerate  M.  from  his  tenancy  <^ 
his  paying  all  rent  up  to  that  day,  and   to 
accept  the  plaintiff  as  tenant  from  that  period, 
at  the  rent  of  202.  a  year,  M.  agreed  to  let 
and  the  plaintiff  to  take  the  house  from  the 
djite  of  the  agreement  of  the  24th  of  June 
then  next,  at  the  rent  of  202.  a  year,  and  M. 
agreed  to  find  all  materials  except  lath,   to 
put  up  a  partition  wall,  the  plaintiff  finding^ 
lath  and  labor.     And  the  plaintiff  agreed  to 
take  the  house  of  the  defendant  from  the 
24th  of  Juue,  at  the  rent  of  202.  a  year,  and 
to  give  or  take  six  months*  notice  to  quit,  and 
the  defendant  agreed  to  exonerate  M.  from 
his  tenancy  on  tlie  24th  of  June,  on  his  payin^r 
up  all  rent  due  to  that  time.     Immediately 
after  the  execution  of  this  agreement  M.  let 
the  plaintiff  into  possession.     On  the  4th  of 
March,  the  defendant  agreed  to  sell  the  house 
to  the  plaintiff,  but  this  agreement  was  not 
carried    into    effect: — Held,    first,   that    the 
instrument  of  28th  of  October,  1843,  amounted 
to  a  lease  by  the  defendant  to  the  plaintiff 
from  24th  of  June,  1844.     Tarie  v.  Darby ,  15 
M.  &  W.  601;  15  L.  J.,  Exch.  826. 

Held,  secondly,  that  it  was  not  affected  by 
the  subsequent  agreement  for  the  sale  of  the 
premises,     lb. 

Instances  of  instniments  held  to  be  agree- 
ments only,  not  constituting  a  demise.] — An 

instrument  on  an  agreement  stamp,  reciting 
that  A.,  in  case  it  should  turn  out  that  he  is 
entitled  to  certain  premises  on  the  death  of 
B.,  would  immediately  demise  the  same  to  C, 
declaring  that  he  did  thereby  agree  to  demise 
and  let  the  same,  with  a  subsequent  covenant 
to  procure  a  license  to  let  from  the  lord, 
operates  as  an  agreement  for  a  lease,  and  not 
as  an  absolute  demise.  Doe  d.  Coore  v.  Clare^  * 
2  T.  R.  739.  S.  P.,  Perring  v.  Brook,  7  C.  & 
P.  360— Coleridge. 

An  agreement,  by  which  A.  agreed  to  let 
her  house  to  B.  **  during  her  life,  supposing 
it  to  be  occupied  by  B.  or  a  tenant  agreeable 
to  A.*'  and  containing  a  stipulation  that  **a 
clause  was  to  be  added  in  the  lease"  for  a  par- 
ticular purpose,  is  only  an  agreement  for  a 
lease,  and  not  a  perfect  lease,  the  stipulation 
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olearly  showing  it  to  be  executory.     Doe  d. 
Ziromfidd  v.  Smith,  6  Eiist,  5U0;  2  Smith,  570. 

The  following  letters  constituto  an  agree- 

vnent  only,  and  not  a  demise.     On  the  21st 

P'ebruary,   1825,  (he  defendant  wrote  to  the 

plaintiff:  '*  I  shall  bo  happy  to  take  a  lease  of 

your  iron  ore  at  a  royalty  of  Xa.  per  ton,  and 

X  will  engage  to  work  the  several  veins  of 

ironstone,  limestone,  ore,  and  manganese,  in 

i^uch  relative  proportions  as  that  the  average 

produce  of  iron  shall  not  exceed  the  usual 

average  of  the  common  ores  (which  I  believe 

to  be  about  forty  per  cent.),  the'  term  to  be 

about  forty  years  from  the  24th  June  next, 

snd  the  sleeping  rent  150^.  per  annum.     The 

relative  proportion  of  the  iron  ores  in  weight 

to  be  worked  together,  to  be  ascertained  by  a 

competent  person."    The  plaintiff  wrote* to 

the  defendant  in  answer:    '*I  agree  to  the 

terms  contained  in  your  letter.     I  shall  be 

ready  to  grant  a  lease  conformable  thereto." 

Jones  V.  Bet/noldSy  1  G.  &  D.  62;  1  Q.  B.  500. 

The  following  instrument  is  an  agreement 
for  a  lease,  and  not  a  lease:  *^H.  agrees  to 
make  and  execute  to  £.  a  good  and  valid 
lease  of  all  that  messuage,  &c.,  to  hold  to  £., 
his  executors  and  assigns,  for  the  term  of 
seven  years,  from  the  24th  day  of  June  next, 
at  and  under  the  yearly  rent  of  105/.,  clear  of 
all  taxes  and  assessments  (except  the  land 
tax),  payable  half-yearly,  the  first  half-yearly 
payment  to  be  made  on  the  25th  day  of 
December  next.  And  the  lease  shall  contain 
a  covenant  on  the  part  of  E.  to  pay  the  rent, 
also  to  keep  the  premises  in  repair  (damages 
by  fire  excepted);  also  a  proviso. for  re-entry 
on  non-payment  of  the  rent  by  the  space  of 
twenty-one  days  after  the  same  shall  become 
due,  or  on  non -performance  of  any  of  the  cov- 
enants on  tlie  lessee^s  part  to  be  performed. 
And  E.  agrees  to  accept  such  lease,  upon  the 
terms  and  conditions  above  specified,  and  to 
execute  a  counterpart;  andE.  agrees  (when 
and  so  soon  as  the  messuages  or  dwelling- 
houses  on  either  side  of  the  messuage  hereby 
agreed  to  be  demised  shall  become  tenanted 
and  occupied)  to  pay  to  H.  an  additional 
yearly  rent  of  15^  during  the  remainder  of 
the  term  of  seven  years.  And  H.  agrees,  on 
or  l>efore  the  24th  day  of  June  next,  to  erect 
eight  ligiit  panels  in  front  of  the  drawing- 
room  windows,  and  fence-blind  to  same  win- 
dows, to  paper  the  hall  and  staircase,  and  all 
the  rooms,  save  those  on  the  basement  and 
atlicH.  And  it  is  agreed,  that  by  the  lease 
hereby  agreed  to  be  granted,  the  rent  therein 
reserved  shall  be  120^. ;  and  that  by  a  separate 
deed,  to  bear  date  the  next  day  after  the  in- 
denture of  lease,  H.  shall  release  to  E.,  out  of 
the  annual  rent  of  120/.,  the  annual  sum  of 
15/.  E.  to  prepare  lease  at  his  own  cost,  to 
be  approved  of  by  lessor's  solicitor."  Rawson 
V,  Eicke,  2N.  &  P.  428;  7  A.  &  E.  451;  W., 
W.  «&  D.  075. 

By  articles,  dated  2d  May,  1838,  the  de- 
fendant agreed  with  the  plaintiff  that  ho 
would  grant  him  a  lease  of  a  messuage,  for 
twenty-one  years  from  Midsummer-day  then 
Lcxt,  at  tho  rent  of  45/.,  payable  quarterly, 


on  the  usual  days  of  payment,  in  every  year 
during  the  term,  the  first  payment  to  com- 
mence on  the  29th  September  then  next:  to 
be  entered  upon  immediately  by  the  plaintiff, 
he  having,  on  the  day  of  the  dale,  'paid  25/. 
to  the  defendant;  and  in  the  lease  were  to  ba 
contained  covenants  to  pay  the  rent,  to  repair, 
&c.,  and  all  other  usual  and  reasonable  cov- 
enants, with  a  power  to  either  party  to  de- 
termine tho  lease  at  the  end  of  seven  or  fifteen 
years: — Held,  that  this  instrument  amounted 
to  an  agreement  for  a  lease  only,  and  not  to 
an  actual  demise,  and  that  the  plaintiff  was 
not  entitled  to  recover  as  for  the  breach  of 
an  implied  pfomise  for  quiet  enjoyment. 
Broikier  v.  Jackwn^  0  M.  &  W.  549;  8  D. 
P.  C.  784. 

By  a  memorandum,  the  plaintiff  ogreed  to 
let  to  the  defendant,  and  the  defendant 
agreed  to  take  a  house,  from  the  24th  June 
then  next  ensuing,  for  the  term  of  twenty- 
one  years,  determinable  at  seven  and  fourteen 
years;  that  the  lease  to  bo  granted  was  to 
contain  a  covenant  on  the  part  of  the  defend- 
ant to  purchase  the  fee-simple  for  600/.,  at 
any  time  within  the  first  seven  years  of  the 
term  to  be  granted,  and  a  covenant  on  his 
part  for  payment  of  the  rent  of  85/.,  quarterly, 
clear  of  all  deductions  for  taxes  whatsoever; 
and  that  the  insurance  on  500/.  was  to  be  paid 
by  the  plaintiff,  and  to  be  repaid  by  the  de- 
fendant, as  au  increased  rent:  to  lay  out 
within  twelve  months  100/.  on  the  premises  to 
keep  the  premises  in  substantial  repair,  and 
all  other  usual  covenants,  as  in  leases  of 
houses  in  B. ;  and  that  the  defendant  should 
execute  a  counterpart  of  the  lease  when  ten- 
dered to  iiim  by  the  solicitor  of  the  plaintiff, 
and  that  the  expense  of  the  lease  and  counter- 
part was  to  be  borne  and  paid  by  the  defend- 
ant:— Held,  that  this  was  an  agreement  for  a 
lease,  and  not  an  actual  demise,  and  that  tho 
defendant,  having  entered  and  piid  rent 
under  the  agreement,'  became  tenant  from 
year  to  year,  which  tenancy  could  oifly  be 
determined  by  a  regular  notice  to  quit,  or  a 
surrender  in  writing.  Chapman  v.  I'otcnery  0 
M.  &  W.  100.  • 

A  party  possessed  of  the  residue  of  a  term 
of  years  in  premises,  entered  into  a  written 
agreement  with  another  to  grant  him  a  lease 
of  the  same,  together  with  certain  fixtures, 
for  a  definite  period,  at  a  certain  rent,  pay- 
able quarterly;  the  lease  to  contain  certain 
covenants:  and  the  agreement  further  con- 
tained a  covenant  by  the  lessor  to  ctxecuto 
such  lease  when  required;  and  that,  until 
then,  it  should  bo  lawful  for  the  lessor,  at 
any  time  after  the  execution  of  the  agree- 
ment, to  distrain  for  any  rent  due  in  I'espect 
of  th6  demised  premises: — Held,  that  this  in- 
strument did  not  amount  to  an  actual  demise. 
BUhMll  v.  Hood,  6  M.  &  W.  104;  2  H.  &  H. 
86 ;  3  Jur.  774. 

Where  A.  agreed  **that  ho  would  by  in- 
denture demise  to  B.  a  house  for  fourteen 
years,  from  the  25th  day  of  December  last 
past,  at  the  yearly  rent  of  40/.,  payable 
quarterly;  but  if  B.  should  pay  A.  the  402. 


8137 


LANDLORD    AND    TENANT,    I. 


before  the  expiration  of  the  first  quarter, 
which  woo  Id  l)e  nt  Lady-day  then  next,  in 
that  cnse  the  rent  should  be  reduced  to  the 
rsite  of  85)/.  per  annum,  payable  quarterly:" — 
Held,  that  the  asfrecracnt  was  no  demise. 
Hegan  v.  Johnson^  2  Taunt.  148. 

An  jigreement  executed  on  tlic  24th  Novem- 
ber upon  an  agrecnient  stamp,  setting  forth 
the  conditions  of  letting  a  farm,  and  the 
regulations  to  be  observed  by  the  tenant,  that 
the  term  was  to  be  from  year  to  year,  the 
lands  to  l>e  entered  upon  on  the  8d  February, 
1808,  and  the  housing  on  the  12th  May,  and 
that  a  lease 'was  to  be  made  uj^on  these  con- 
ditions, with  nil  usu.ll  covenants,  at  the  foot 
of  which  the  tenant  wrote,  **I  agree  to  take 
lot  1  (the  premises  in  question),  at  the  rent, 
&c.,  subject  to  the  covenants,"  is  an  agree- 
jyicnt  for  a  lease,  and  not  a  pi-esent  demise, 
there  being  no  present  occupation,  and  an  ex- 
press stipulation  for  a  future  lease,  as  well  as 
time  given  to  prepare  it.  Tempest  v.  Raw- 
ling,  13  East,  18. 

Where  a  lease  was  granted  to  one  who 
afterwards  took  another  into  partnership,  and 
both  applied  jointly  to  the  landlord  to  enlarge 
tiie  premises,  agreeing  to  pay  lOZ.  per  cent, 
per  annum  on  tlie  money  laid  out,  which  was 
accordingly  done,  and  the  tenants  afterwards 
dissolved  partnership:— Held,  tliat  the  agree- 
ment was  only  collateral  to  the  lease,  and  not 
a  new  demise.  Hoby  v.  Jioebuck,  2  Marsh. 
433;  7  Taunt.  157. 

Where  a  tenant  was  in  possession  under  a 
memorandum,  whereby  the  lessor  agreed  to 
let  a  house  on  lease  for  twenty-one  years 
at  the  net  clear  rent  of  63Z.  per  annum, 
the  tenant  to  enter  at  any  time  on  or  before 
a  particular  day,  on  paying  50^.  on  entry;  and 
there  was  a  purchasing  clause  in  the  lease: — 
Held,  that  this  only  amounted  to  an  agree- 
ment for  a  future  lease,  and  that  no  lease  had 
been  executed.  Dunk  v.  IlunUr^  5  B.  &  A. 
322. 

Where  A.  agreed  under  seal  to  take  and 
hire  of  B.  a  house  and  premises  at  a  certain 
annual  rent,  but  the  instrument  contained  no 
words  of  demise,  and  there  was  nothing  to 
show  when  the  interest  was  to  commence  or 
determine :— Held,  that  it  was  no  more  than  an 
agreement  for  a  lease.  Clayton  v.  BurtenshatCj 
7D.  &R.  800;  5  B.  &  C.  41. 

A  landlord  and  tenant,  between  whom  there 
was  a  subsisting  tenancy,  agreed  in  writing 
for  a  letting  of  the  farm  upon  different  terms, 
the  amount  of  the  rent  to  be  settled  by  valua- 
tion, and  the  tenant  to  find  sureties  for  his 
paying  the  rent.  The  amount  was  not  set- 
tled, the  sureties  were  not  given,  nor  was  any 
rent  ever  paid :— Held,  that  the  instrument, 
although  it  contained  words  of  present 
demise,  did  not  operate  as  a  lease,  or  alter 
the  terms  of  the  existing  tenancy.  John  v. 
Jenkins,  1  C.  &  M.  227;  3  Tyr.  170. 

An  agreement  was,  in  substance,  as  follows: 
— **  Proposals  for  letting  the  M.  &  G.  farms  in 
H., —quantity,  180  acres, — term,  12  years  de- 
terminable," &c.  **Rent,  162^.  To 'farm  the 
arable  land  upon  the  four-course  system,"  &c. 


**  All  other  covenants,  except  as  above  altered, 
contained  in  a'draft  lease  dated  December 
1st,   1824,  granted  by  W.   P.  to  J.    TIT." — 
**June  8d,  1835:  Agreed  to  the  above  rent, 
provided  the  house  and  buildings  are  put  into 
tenantable  repair  on  apian  to  be  mutually  de- 
termined up<m  and  finally  settled  within  one 
month  from  the  above  date."    The  Qgreement 
was  signed  by  the  landlord  and  the  party  in- 
tending to  take: — Held,  that  it  did  not  con- 
stitute a  present  demise,  because  the   terms 
were  to  take  effect  only  upon  the  performance 
of  a  condition,  and  it  was  not  asceittiioed  'when 
the  tenuncy  was  to  commence.     Doe  d.   Wood 
V.  CZarfo,  7  Q.  B.  211 ;  0  Jur.  426;  14  Lr.  J., 
Q.  B.  233. 

By  a  memorandum,  dated  the  23d  of  June, 
1842,  mnde  between  A.,  as  agent  for  and  on 
behalf  of  the  churchwardens  of  the  parish  of 
St.  M.  (not  naming  them),  of  the  one  part, 
and  B.  of  the  other  part,  it  was  agreed  (pro- 
vided a  license  could  be  obtained  from   the 
lord  of  the  manor,  and  upon  B.  puttings  the 
premises  into  repair)  that  the  churchwardens 
should  grant  a  lease  to  B.  for  twenty-one 
years  from  Midsummer-day  then  next,  under 
the  clear  yearly  rent  of  30^.,  such  lease  to  con- 
tain covenants  for  payment  of  rent  and  taxes, 
and  to  repair,  insure,  not '  to  commit  waste, 
and  all  other  usual  and  proper  covenants,  and 
B.  agreed  to  accept  such  lease,  and  execute  a 
counterpart,  and   that  until  such  lease   and 
counterpart  should  be  granted  the  yearly  rent 
should  be  payable  and  recoverable  by  distress 
or  otherwise,  in  like  manner  as  if  such  lease 
and  counterpart  had  been  execute : — Held, 
that  this  was  properly  stamped  as  an  agree- 
ment.    Doe  d.  Bailey  v.  Foster,  8  C.  B.  '415; 

15  L.  J.,  C.  P.  263. 

As  to  the  distinction  between  agreements 
and  leases  or  deeds,  in  respect  of  stamps  re- 
quired,— see  this  title,  I.,  4. 

Distinction  between  lease  and  license.] — 
The  property  of  the  soil  and  bed  of  the 
Thames,  and  of  moorings  fixed  to  the  soil  of 
the  river,  is  vested  in  tlie  conservators.  W. 
used  certain  moorings  on  the  river  for  the 
purpose  of  mooring  his  hulk,  as  a  floating 
coal  dep6t,  under  an  agreement  with  the  con- 
servators, to  the  following  effect:  **The  con- 
servators of  the  Thames  grant  to  W.  W. 
liberty  and  license  to  fasten,  and  thenceforth 
keep  fastened,  his  coal  hulk  to  the  moorings 
placed  by  the  conservators  in  the  river,  until 
either  party  shall  have  given  the  other  one 
calendar  month's  notice  in  writing.  In  con- 
sideration whereof  W.  W.  shall  pay  the 
conservators,  towards  the  expenses  of  placing 
and  maintaining  and  repairing  the  moorings, 
the  annual  sum  of  30Z."  W.  was  assessed  to 
the  poor-rate  as  an  occupier  of  part  of  the  bed 
of  the  river : — Held,  that  the  agreement  did 
not  constitute  a  demise,  but  only  a  license  to 
use  the  moorings,  and  that  W.  was,  therefore, 
not  an  occupier,  and  not  liable  to  be  rated. 
Watkins  v.  Milton-next- Orarfesend  {(herseers), 

16  W.  R.  1059;  3  L.  R.,  Q.  B.  350;  37  L.  J., 
M.  C.  73;  18  L.  T.,  N.  S.  601. 
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8.  StatiUe  of  FrautU  ;  and  other  Statutes  re- 
quiring Leasee  or  Agreements  to  he 
in  Writing  or  by  Deed, 

The  SUtnto  of  Fraads.] — [By  29  Car.  d,  c.  8, 
8.  1,  o^/  leases^  estates^  interests  of  freehold,  or 
terms  of  years,  or  any  uncertain  interest  of  in, 
to,  or  out  of  any  meseuages,  manors,  lands,  tene- 
ments, or  hereditaments,  made  or  created  by 
Ihery  and  seizin  only^  or  Jfy  parol,  and  not  put 
in  writing  and  signed  by  the  parties  so  making 
or  creating  the  same,  or  their  agents  thereunto 
lawfully  authorized  by  toriting,  shaU  hate  the 
force  and  effect  of  leases  or  estates  at  will  only, 
and  sfkoU  not,  either  in  law  or  equity,  he  deemed 
or  taken  to  have  any  other  or  greater  force  or 
effect ;  any  consideration  for  making  any  such 
parol  leases  or  estates  to  t/ie  contrary  notwith- 
standing. 

By  s.  2,  except,  nevertheless,  all  leases  not  ex- 
ceeding the  term  of  three  years  from  the  making 
thereof,  whereupon  the  rent  reseroed  to  the  land- 
lord^ during  each  term,  shall  amount  unto  two- 
third  parts  at  the  least  of  the  fuU  improved 
value  of  the  thing  demised.] 

Operation  of  the  statute,  generally)  and 
flfiect  of  parol  demifles.] — The  first  section  of 
the  Statute  of  Frauds,  as  construed  by  the 
second,  is  meant  to  vacate  parol  leases  con- 
veying agreater  interest  in  land  than  for  three 
years,  and  whereon  a  rent  is  reserved. 
(7ro%v.  WadswoHh,  6  £ast,  C02;  2  Smith, 
559. 

Notwithstanding  that  section,  a  parol  lease 
for  more  than  three  years  will  create  a  ten- 
ancy from  year  to  year;  the  intention  of  the 
statute  being  satisfied  by  its  not  operating  as 
a  term.  Clayton  v.  Blakey,  8  T.  R.  8.  8.  P., 
Doe  d.  Bigg  v.  Bell,  5  T.  R.  471. 

If,  under  a  parol  demise  for  more  than  three 
years,  void  by  the  Statute  of  Frauds,  the 
lessee  enters  and  becomes  tenant  from  year  to 
year,  he  is  bound  by  an  undertaking  to  repair 
contained  in  such  void  demise.  Bidiardson 
V.  Oifford,  8  N.  &  M.  825;  1  A.  &  E.  52.  8. 
P.,  Bealev.  Sanders,  8  Bing.  N.  C.  850;  5 
Scott,  58;  8  Hodges,  147;  1  Jur.  1083. 

What  leases  or  agreements  are  within  the 
■tatnte.] — A  parol  lease  for  a  term  not  ex- 
ceeding three  years,  warranted  by  the  second 
■ection  of  the  Statute  of  Frauds,  may  be  as 
special  in  its  terms  as  a  written  one.  Bolton 
V.  Tomlin,  1  N.  &  P.  247;  5  A.  &  E.  850;  2 
H.  &  W.  869. 

A  verbal  agreement  to  take  ready -fur- 
nished lodgings  **for  two  or  three  years** 
is  a  contract  for  an  interest  in  land,  and  valid 
as  a  lease  for  not  exceeding  three  years. 
Edge  v.  Stafford,  1  Tyr.  293;  1  C.  &  J.  391. 

A  landlord,  who  had  demised  premises  for 
a  term  of  years  at  50Z.  a  year,  agreed  with 
his  tenant  to  lay  out  502.  in  making  certain 
improvements  upon  them,  the  tenant  under- 
taking to  pay  him  an  increased  rent  of  51.  a 
year  during  the  remainder  of  the  term  (of 
which  several  years  were  unexpired),  to  com- 
mence from  the  quarter  prccedinsc  the  com- 
Sletion  of  the  work :— Ilcld,  that  the  landlord, 
aving  done  tlic  work,  might  recover  arrears 


of  the  51.  a  year  against  the  tenant,  though 
the  agreement  had  not  been  signed  by  either 
party;  for  that  it  was  not  a  contract  for  any 
interest  in  or  concerning  lands  within  the 
statute ;  nor  was  it,  according  to  that  statute, 
an  agreement  ^'not  to  be  performed  within 
one  year  from  the  making  thereof,**  no  time 
lx;ing  fixed  for  the  performance  on  the  part 
of  the  landlord.  DoneUan  v.  Bead,  3  B.  & 
Ad.  899. 

Action  on  an  indenture  for  rent.  Plea,  that 
while  the  defendant  was  in  the  occupation  of 
the  premises,  and  before  the  rent  became  due, 
it  was  agreed  that  the  plaintiff  should  make 
some  alterations,  and  in  consideration  thereof 
the  defendant  should  relinquish  bis  interest 
under  the  indenture,  and  accept  a  fresh  lease 
for  seven  years  at  an  increased  rent;  and  until 
such  lease  should  be  tendered  to  the  defend- 
ant he  should  hold  the  premises  as  tenant 
from  year  to  year,  at  the  increased  rent;  that 
the  plaintiff  executed  the  alterations ;  that  the 
defendant  relinouished  his  interest  under  the 
indenture,  and  neld  the  premises  under  the 
agreement;  and  that  no  new  lease  was  exe- 
cuted; by  means  of  which  premises  the  de- 
fendant became  tenant  from  year  to  year,  and 
all  his  interest  under  the  indenture  was  sur- 
rendered to  the  plaintiff  by  act  and  operation 
of  law : — Held,  first,  that  the  plea  could  only 
be  proved  by  an  agreement  in  writing,  since 
the  stipulation  as  to  the  yearly  tenancy  was 
part  of  the  agreement  for  a  future  lease,  and 
such  agreement  was  required  by  the  Statute 
of  Frauds  to  bo  in  writing.  Forquet  v.  Moor^ 
7  Exch.  870;  22  L.  J.,  Exch.  35. 

Held,  secondly,  that,  under  such  an  agree- 
ment, there  would  be  no  surrender  of  the 
existing  lea.se  by  o(>eration  of  law,  until  the 
new  lease  was  granted.     lb. 

In  consideration  that  A.,  who  was  tenant  of 
premises  under  a  parol  agreement  for  a  seven 
years*  lease,  would  give  up  immediate  posses- 
sion to  B.,  in  order  that  B.  might  enter  there- 
on as  tenant,  and  also  as  a  compensation  for 
improvements  made  by  A.  on  the  premises, 
and  for  the  value  of  articles  left  thereon  by 
A.,  B.  agreed  to  pay  A.  1002.  A.  accordingly 
relinquished  and  gave  up  possession  of  the 
premises  to  B.,  who  was  thereupon  accepted 
as  tenant  from  year  to  year,  at  a  different 
rent  from  that  formerly  paid  by  A.,  and  B. 
afterwards,  in  part  performance  of  the  agree- 
ment on  his  part,  paid  A.  512.  In  an  action  by 
A.  to  recover  the  balance  of  the  100/.: — 
Held,  that  the  contract,  in  respect  of  which 
he  sued,  was  not  a  contract  for  the  sale  of  an 
interest  in  or  concerning  lands.  Kelly  v. 
Wd>sUr,  12  C.  B.  283;  10  Jur.  838;  21  L.  J., 
C.  P.  103. 

A  plaint  in  the  county  court  stated  that  the 
plaintiff  assigned  to  the  defendant  the  agree- 
ment for  a  lease  of  certain  premises,  but  it 
was  alleged  that  there  was  a  parol  agreement 
that  part  of  the  premises  was  to  bo  held  by 
the  defendant  in  trust  for  the  plaintiff.  Evi- 
dence was  given  on  both  sides,  but  the  judge, 
being  of  opinion  that  actual  fraud  had  not 
been  proved  against  the  defendant,  and  there 
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bciii?  no  rcsuliing  tmst  in 
decided  that  tlic  Sriitule  nf  Frniiils  was  ap- 
plicnbic,  and  diamissi'd  ihe  pkitit,  without 
coming  to  onv  diatinct  decision  upon  tlie  evi- 
dence:— Held,  that  the  judge  onght  to  hare 
decided  that  the  StAtnte  of  Frauds  had  no 
npplicntion ;  and  the  court,  irpon  it  conBidora- 
lEon  or  the  evidence,  decided  t  hat  the  plaintiff 
waa  entitled  to  relief,  nnd  reversed  the  decree. 
Booth  T.  Tfii-U,  10  L.  B.,  E<|.  183— V.  C.  M. 
A.  DgTCed,  iu  writing,  lo  let  to  B.  premlaes, 
atarcQtof  36Z,,  paifahio  qunrterij;  and  not 
to  raiac  liio  rent  or  give  B.  notice  to  quit  so 
long  as  he  continued  to  pn;  the  rent  when 
dnc.  A.,  who  had  onlj  a  leasehold  interest, 
to  eipiro  in  1881,  had  also  agreed  verbally 
with  IS.  to  let  him  remain  in  the  premises  for 
such  term  of  years,  not  exceeding  A.'s  term 
therein,  as  B.  might  desire  tti  continue  tenant. 
Arailway  company  contracted  to  purchnseihe 
interest  oF  B,  in  the  premises,  wliich  he  de- 
scribed as  ''held  for  any  term  nt  tenant's 
option,  but  not  beyond  the  term  and  interest 
of  A.,  whJL-h  term  "vwll  expire  in  1881."  Tlic 
company  disputed  B.'a  title  to  the  interest 
described,  and  paid  the  purchase-money  into 
court:— Held,  that  the  relation  of  landlord 
and  tenant  made  B,  a  purchaser  for  valuable 
consideration  to  the  extent  of  his  Icnse ;  that 
tbo  Statute  of  Frauds  was  no  bur  in  equity  to 
B.'a  claim;  that  B.  was  not  a  mere  tenant 
from  year  to  year,  but  had  a  right  to  retain 
jmssesaion  as  long  ns  his  landlord's  iutercst 
existed,  and  to  enforce  that  right  in  equity; 
and  that  ho  was  entitled  to  the  purcliase- 
moncy.  liinff,  In  ir,  Eait  of  London  BaUieay 
Company,  Ex  pnrU,  10  L.  B.,  Eq.  521— V.  C. 

The  owner  of  six  leaseliold  houses  agreed 
in  writing  to  let  one  of  them,  numbered  737, 
to  a  tradesm:ui,  tiio  agreement  aiying  uotli- 
ing  about  a  restrictive  covenant.  On  the 
saii>c  day  he  also  agreed  to  let  another  of  tiie 
houses,  numbered  733,  to  a  grocer,  and  ha 
agreed  with  him  that  the  business  of  a  grocer 
should  not  be  carried  on  in  any  of  the  other 
five  lioasea.  Afterwardshe  contracted  to  sell 
the  house  No.  737  and  n  third  house  num- 
bered T39.  to  T..  hIsi)  a  grocer;  and  tlic  agree- 
ment, which  was  in  writing  and  dated  the 
0th  of  July,  1870,  contnined  nothing  about  a 
restrictive  covenant,  but  an  underlease  was 
prejiared  nnd  engrossed  which  did  contain  a 
covenant  that  llie  preniiaes  should  not  be  used 
for  a  grocer's  busines-s.  An  ap[)ointmcnt 
was  made  for  the  execution  of  the  underlease 
and  roiuiterpart  on  a  certain  day;  but  on  the 

Crevious  evening  T.  died  suddenly,  intestate. 
;  was  stated,  but  on  the  plaintiff's  evidence 
only,  lliat  after  the  written  ngrecmciit  of  tbo 
«th  of  July,  and  befureT.'s  death.  T,  verbally 
agreed  to  the  insertion  of  the  restriction,  and 
there  was  other  evidence  lliat  ho  was  prepared 
to  execute  a  counterpart  of  the  engrossment. 
It  having  been  shown  tliat  the  insertion  of 
such  II  restriction  would  considernbly  dimin- 
ish Ihe  value  of  tho  property; — Held,  that  the 
administmtor  of  the  ititestnte  could  not  be 
compelled  to  execute  a  countci'part  of  u  lease 


containing  such  a  restriction.  SneiZ!nff  ▼. 
Thomat,  17  L.  R.,  Eq.  803;  43 L.  J.,  Cbaoc. 
506— V.  C.  B. 

The  written  agreement  of  the  6th  of  July 
stipulated  that  tho  property  should  be  \>oaght 
"subject  to  tho  existing  tenancies."  XIio 
plaintiff  alleged  that  on  the  6th  of  July  the 
leasee  of  the  house  Ko.  737  ^vos  under  an 
agreement  to  consent  to  a  restrictive  covenant, 
and  in  proofof  this  the  counterpart  of  a  lease, 
bearing  date  the  day  before  the  agreement  of 
the  Otb  of  July,  was  produced,  containing 
such  a  covenant.  It  liavinv  been  shown  tlint 
the  lease  was  antedated  and  was  not  in  fact 
executed  till  after  the  0th  of  July,  1870;— 
Held,  that  the  administrator  was  not  by  thia 
clause  bound  to  execute  the  counterpart  of  a 
lease  containing  the  restriction.     lb. 

A  landlord  demised  to  a  tenant  a  messuago 
in  an  unfinished  state,  by  a  written  agreement. 
Before  and  at  the  time  of  the  tenant's  signing 
the  agreement,  the  landlord  verbally  promisea 
the  tenant  to  put  the  messuage  into  a  condi- 
tion fit  for  habitation.  Among  llto  things 
which  he  so  undertook  to  do  upon  iho  mes- 
suage was  the  construction  of  a  water-closet. 
In  an  action  for  the  brencli  of  his  promise  Ut 
put  the  messuage  into  acondition  lit  for  liabi- 
lalion: — Held,  that  his  verbal  promise  to 
finish  the  messuage  was  collatcrnL  to  the 
written  lease;  that  evidence  of  the  promise 
was  admissible  nt  the  trial;  and  that  bis 
undertaking  to  build  a  water-closet  in  tlia 
messuage  was  not  a  contract  for  an  interest  in 
bind  within  the  fourth  section  of  the  Statute 
of  Frauds,  nnd  therefore  need  not  ba  in 
writing.  Mann  v.  Nunn,  43  L.  J.,  C.  P.  241 ; 
80  L.  T..  N.  8.  536.  But  see  AngMv.  Duke, 
cited  infra. 

A  declaration  alleged  that  before  the 
making  of  tho  agreement  thereinafter  men- 
tioned, the  plaintiff  and  the  defendant  had 
been  negotiating  forihe  letting  by  the  defend- 
ant to  tho  plaintiff  of  a  messuage  and 
premises,  togetlief  with  tho  use  of  the  furni- 
ture therein;  that  the  plaintiff  had  objected 
to  becoming  tenant  on  the  ground  that  the 
measunge  and  premises  were  insufficiently 
furnished.  It  further  nllegcd  that  tha  defend- 
ant, in  order  to  induce,  as  he  did  in  fact 
thereby  induce,  the  plaintiff  to  become  tenant, 
without  requiring  bim  to  send  in  furniture 
previously  to  the  commencement  of  the  ten- 
ancy, verbally  promised  the  plaintiff  that  he, 
the  defendant,  would,  within  a  reasonable 
time  after  such  rommcncemcnt,  send  in  such 
additional  furniture  as  might  bo  found  neces- 
sary; and  thereupon,  in  consideration  that 
the  pliuntiff,  at  the  request  of  the  defendant. 
bad  become  tenant,  without  requiring  bim 
previously  to  the  plaintiff  su  becoming  tenant 
to  send  in  the  furniture,  tlie  defendant  prom- 
ised ll)e  plaintiff  that  he  would  within  a 
reasonable  time  send  in  Buch  furniture. 
Breach,  that  be  did  not  perform  his  last-men- 
tioned promise: — Held,  that  tho  declaration 
was  good ;  that  the  promise  to  send  in  the 
furniture  ivascollatentl  to  the  agreement  relat- 
ing to  the  tenancy  of  tho  house;  and  that  it 
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was  not  reauired  by  tho  4th  section  of  the 
Statute  of  Frauds  to  be  in  writing,  as  an 
agreement  for  an  interest  in  land.  Angell 
V.  Duke,  44  L.  J.,  Q.  B.  78;  10  L.  R,  Q.  B. 
174;  38  W.  R.  807,  548;  82  L.  T.,  N.  8.  25, 
320. 

A  corporation,  being  the  owner  of  a  grav- 
ing-dock, issued  regulations  for  its  use,  that 
the  dock  would  '*be  let  to  parties  requiring 
the  same  for  the  repair  of  vessels^'  at  certain 
rates;  that  a  book  would  bo  kept  by  tho 
borough  treasurer  for  the  entering  of  the 
names  of  vessels  intended  for  repair,  and  that 
as  far  as  practicable  priority  would  be  given 
to  vessels  in  the  order  of  entry.  A  sum  of 
three  guineas  was  to  be  paid  to  the  borough 
treasurer  on  entering  each  vessel,  which 
"entrance  money,  and  the  right  of  turn  for 
the  use  of  the  dock,"  were  to  be  forfeited  if 
the  vessel  did  not  take  her  turn  at  the  speci- 
fied time ;  and  the  corporation  was  to  have  a 
lien  for  dockage  upon  the  vessel,  with  a  power 
to  detain  the  vessel  for  the  same.  In  an 
action  by  a  ship-owner  against  the  corporation 
for  not  allowing  his  vessel,  for  which  the 
entrance  fee  had  been  paid,  to  enter  such  dock 
in  her  turn,  according  to  these  regulations: — 
Held,  that  the  contract  for  the  use  of  the 
dock  did  not  amount  to  an  interest  in  land 
within  the  4th  section  of  the  Statute  of 
Frauds,  and  that  it  did  not  require  to  be 
tinder  seal.  Wdh  v.  KingiUm-upon-IIuU 
{Mayor,  dte,\  44  L.  J.,  C.  P.  257;  10  L. 
R.,  C.  P.  402;  23  W.  B.  662;  82  L.  T.,  N.  S. 
615. 

The  plaintiffs  agreed  in  writing  with  the 
defendant  to  let  him  a  public-house  from  year 
to  year,  with  an  option  for  him  to  call  on 
them  to  grant  him  a  lease  for  twenty-eight 
years,  and  a  stipulation  that  if  he  sold  such 
lease  for  more  than  1,2002.  lie  should  give  the 
plaiutiffs  half  the  difference.  The  plaintiffs 
subsequently  granted  him  a  lease  differing 
from  that  agreed  to  be  granted  in  the  follow- 
ing particulars : — It  was  for  thirty-two  years 
instead  of  twenty-eight.  The  rent  was  105/. 
instead  of  100/.  The  premium  was  800/. 
instead  of  1,200/.  There  was  no  covenant,  as 
had  been  agreed,  against  assignment  without 
the  lessors*  consent,  nor  binding  the  lessee  to 
take  his  beer  of  the  plaintiffs.  Some  other 
covenants,  burdensome  on  the  defendant, 
which  had  been  agreed  for,  were  omitted. 
These  alterations  were  arranged  by  parol  only. 
The  defendant  sold  the  lease  for  2,500/.  Tho 
plaintiffs  sued  upon  the  agreement  for  half 
the  difference  between  that  sum  and  1,200/. 
The  jury  found  that  the  stipulation  as  to 
dividing  tho  surplus  remained  in  force  or  was 
renewed: — Held,  that  the  effect  of  the  altera- 
tion of  the  original  terms  agreed  upon 
between  the  parties  was  that  the  old  agree- 
ment was  dissolved,  and  a  new  one  made, 
incorporating  such  fmrts  of  the  old  agreement 
as  the  parties  did  not  choose  to  alter;  and  that 
as  such  new  agreement  related  to  land,  and 
was  not  in  writing  within  the  4th  section  of 
the  Statute  of  Frauds,  it  could  not  be  enforced 
by  action.     Sandenon  v.   Orav€»^  44  L.  J., 


Exch.  210;  10 *L.  B.,  Exch.  284;  28  W.  R. 
797;  33  L.  T.,  N.  S.  260. 

Tlio  plaintiff,  in  a  letter,  proposed  to  take 
a  lease  of  the  defendant's  house  for  a  term  of 
years,  if  the  defendant  would  carry  out  cer- 
tain alterations.  A  correspondence  and  inter- 
views followed,  and  it  was  ultimately  agreed 
that  the  alterations  should  be  made,  the 
plaintiff  to  pay  75/.  towards  them.  The 
plaintiff  wished  to  have  the  drawing-room 
{Minted  in  a  particular  way,  and  the  defend- 
ant consentea  that  the  plaintiff  should  send 
in  his  own  workman  to  paint  it,  which  he 
accordingly  did,  and  also  laid  down  gas  pi])cs, 
with  the  defendant's  consent.  Ultimately  the 
plaintiff  was  prevented  from  taking  possession 
of  the  house  owing  to  the  default  of  tho  de- 
fendant in  carrying  out  the  alterations  to  bo 
l)erformed  by  him,  and  brought  an  action  for 
breach  of  the  agreement,  with  the  common 
counts  for  work  done.  The  correspondence 
disclosed  no  agreement  sufficient  to  satisfy  the 
Statute  of  Frauds: — Held,  that  the  plaintiff 
could,  under  the  common  counts,  recover  for 
the  value  of  the  work  done  by  the  defend- 
ant's consent.  Pulbrooh  v.  Latoes,  1  L.  B.,  Q. 
B.  Div.  284;  34  L.  T.,  N.  8.  95;  45  L.  J.,  Q. 
B.  Div.  178;  oveiTuling  Hodgson  v.  Johnaon^ 
El.,  Bl.  <&;El.  6S6;  28  L.  J.,  Q.  B.  88. 

Snfficiency  of  the  memorandum  or  note 
required  by  the  statute.] — One  paper,  refer- 
ring to  another,  in  which  the  terms  of  an 
agreement  are  stated,  will  constitute  a  con- 
tract sufficiently  executed  according  to  the 
provisions  of  the  Statute  of  Frauds;  but 
where  the  first  paper  was  in  these  woi*ds:  **I 
agree  to  let  the  premises  in  G.  L.,  containing 
three  stables,  &c.,  for  the  same  rent,  and 
subject  to  the  same  conditions  that  I  hold 
them  myself:"— Held,  that  this  paper,  even 
though  ratified  hf  the  proposed  lessee,  as  it 
did  not  st^te  the  duration  of  the  term,  did 
not  contain  enough  to  constitute  a  memoran- 
dum of  an  agreement  sufiJcient  to  satisfy  the 
statute.  F^iizmanriee  v.  Bayley,  0  FT.  L.  Cas.  78; 
6  Jar.,  N.  8.  1215;  8  W.  B.  750;  affirming 
judgment  of  Exchequer  Chamber  8  £1.  &  Bl. 
664;  4  Jur.,  N.  S.  506;  27  L.  J.,  Q.  B.  143. 

The  following  letter  was  written  by  E.  to 
the  plaintiff  (after  taking  the  defendant  over 
a  house  belonging  to  the  plaintiff):  *'I  have 
at  length  let  Town  Walls  House,  subject  to 
certain  alterations  and  repairs,  at  40/.  per 
annum.  A  list  of  the  repairs  I  herewith  send 
you.  I  think  they  are  so  absolutely  neces- 
sary and  reasonable  that  I  have  at  once  set 
Mr.  B.  upon  the  work,  so  as  to  bind  the  per- 
son who  has  taken  it."  The  defendant  had 
previously  offered  to  take  the  house: — Held, 
that  the  letter  was  not  such  a  inemorand  ira 
of  the  bargain  as  to  satisfy  tho  4th  section  of 
the  Statute  of  Frauds,  inasmuch  as  it  was  a 
mere  proposal,  and  did  not  specify  the  com- 
mencement or  the  duration  of  tho  term,  so  as 
to  amount  to  evidence  of  a  contract.  Olarke  v. 
FulUr,  16  C.  B.,  N.  S.  24;  12  W.  R.  671. 

A.,  having  agreed  by  parol  to  grant  a  lease 
to  B.,  the  lease,  as  agreed  upon,  was  en- 


8146 


LANDLORD    AND    TENANT,    L 


81 


grossed.  A.  was  afterwards  induced  not  to 
^nt  the  lease,  and  his  agent  wrote  to  B., 
informing  liim  that-  A.  had  gone  away 
''without  executing  Axe  lease/'  ami  that  the 
matter  must  stand  over :  and  in  anotiier  letter 
A.^s  agent  wrote  declining  to  carry  out  **the 
agreement  to  grant  a  lease  which  your  client 
alleges  he  has  entered  into/'  The  answer  in 
the  suit  admitted  the  parol  agreement  and 
the  engrossment  of  the  lease,  but  insisted  on 
the  Statute  of  Frauds  :—Ileld,  that  neither 
the  expressions  used  in  the  letters  of  A/s 
agent,  nor  the  answer  in  the  suit,  constituted 
a  memorandum  of  the  contract  in  writing 
within  the  Statute  of  Frauds.  JiocJcson  v. 
OgUtnder,  13  L.  T.,  N.  S.  10;  13  W.  K.  936: 
2  II.  &  M.  405. 

Where  the  defendant  agreed  in  writing  to 
gnmt  the  plaintiff  a  lease  nt  a  specified  rent 
and  for  a  specified  term,  subject  to  the  same 
covenants,  clauses,  and  agreements  as  were 
contained  in  an  expiring  lease  under  which  he 
then  held  the  property,  and  the  plaintiff  filed 
a  claim  for  8|)ecific  performance,  stating  the 
agreement,  and  that  it  was  further  agreed  that 
be  should  pay  a  premium  of  200/.,  which  by 
his  claim  ho  offered  to  do:— Held,  that  this 
additional  term  did  not  render  the  Statute  of 
Frauds  a  valid  defense  to  the  claim.  Martin, 
▼.  Pycroft,  2  De  G.,  M.  <&  G.  786;  10  Jur. 
1125;  22  L.  J.,  Cbanc.  94. 

A  tenant  applied  to  the  landlord's  solicitors 
as  to  the  renewal  of  his  lease.  The  solicitors 
sent  him  a  report  by  a  surveyor,  who  recom- 
mended the  granting  a  lease  for  fourteen  years 
at  a  given  rent  if  certain  repairs  were  done  by 
the  tenant.  The  tenant  wrote  back  assenting 
to  the  repairs  and  rent,  but  asking  for  a  term 
of  twenty-one  years.  No  final  agreement  was 
come  to,  but  some  months  afterwards,  a  nego- 
tktion  having  proceeded  between  the  tenant 
and  landlord  without  the  intervention  of  the 
solicitors,  the  landlord  wrote  a  letter  promis- 
ing the  tenant  a  lease  for  fourteen  years  **at 
the  rent  and  terms  agreed  upon,"  to  which  the 
tenant  wrote  back  an  unqualified  acceptance: 
— Held,  that  parol  evidence  was  admissible 
to  connect  the  report  and  the  tenant^s  previous 
letter  with  the  subsequent  letters;  and  that,  it 
being  conclusively  established  that  there  had 
never  been  any  other  rent  or  terms  agreed  upon 
than  those  mentioned  in  the  report,  there  was 
a  sufiicient  memorandum  in  writing  to  satisfy 
the  Statute  of  Frauds.  Baumann  v.  JatiiM^  3 
L.  R.,  Ch.  508;  10  W.  R.  877;  18  L.  T.,  N. 
S.  424. 

The  report  provided  for  the  tenant  doing 
certain  specified  works  and  '* other  works" 
upon  the  property,  and  estimated  the  expense 
from  150/.  to  200/.  The  specified  works  being 
such  as  must  evidently  cost  nearly  that  sum: 
— Held,  that  tliere  was  no  such  uncertainty  as 
to  prevent  specific  performance.     lb. 

The  plaintiff,  iu  a  bill  for  specific  perforni- 
ance  of  an  agreement  to  take  a  lease  of  a 
house,  alleged  evidence  of  a  verbal  agreement, 
which  was  denied  by  the  defendant.  In 
order  to  take  the  case  out  of  the  Statute  of 
Frauds,  the  plaintiff  relied  on  a  letter  written  1 


by  the  defendant,  in  which  the  defendant 
agreed  to  take  the  house  for  seven  years  on 
certain  terms,  but  in  which  the  day  of  tlie 
commencement  of  the  lease  was  not  mentionecl  ; 
and  on   another  letter  from  the  defendant, 
mentioning  the  day  of  commencement,  anci 
adding  terms  to  which  the  plaintiff  did  not 
agree: — Held,  that  there  was  no  memorandum 
of  agreement  sufficient  to  satisfy  the  require- 
ments  of  the  Statute  of  Frauds.     Nesham  v. 
Selby,  13  L.  R.,  Eq.   191;  41  L.  J.,  Chaiic. 
173;  26  L.  T.,  N.   S.   145— R.;  affirmed  on 
appeal,  7  L.  R.,  Ch.  406;  41  L.  J.,  Clmnc. 
551;  26  L.  T.,  N.  8.  668. 

An  offer  in  writing  to  take  a  lease  of   a 
theater,  signed  by  the  intending  lessees  atid 
attested  by  the  lessor's  agent,  but  not  naming 
the  lessor  and  only  addressed  to  him  as  **  Sir,'* 
followed  by  an  acceptance  in  writing  by  the 
agent,  addressed  to  and  received  by  the  ia- 
tending  lessees,  but  likewise  not  naming  the 
lessor,  which  letter  was  not  signed  by  them 
nor  referred  to  in  any  other  writing,  is  not  an 
agreement  in  writing  within,  the  Statute  of 
Frauds  so  as  to  entitle  the  lessor  to  have  tho 
same  specifically    ))er formed.       WiUiams   v. 
Jardan,  6  L.  R.,  Ch.  Div.  517— R. 

A  memorandum  of  agreement  to  grant  a 
lease,  not  stating  any  time  for  the  commence- 
ment of  the  lease,  construed  os^  an  agreement 
for  a  lease  to  commence  immediately  from  the 
date  of  the  agreement,  and  held  sufficieat 
under  the  Statute  of  Frauds.  JaguM  v. 
Millar,  6  L.  R.,  Ch.  Div.  153;  87  L.  T.,  N. 
S.  151 ;  25  W.  R.  846— Fry,  J. 

Action  for  specific  performance  of  an  agree- 
ment to  titke  a  lease  of  a  house.  In  order  to 
take  the  case  out  of  the  Statute  of  Frauds  the 
plaintiff  relied  on  a  letter,  written  by  the  de- 
fendant, in  which  **the  term"  was  stated 
**to  be  for  twelve  years,"  but  the  day  of  tho 
commencement  of  the  term  was  not  mentioned ; 
and  in  the  same  letter,  referring  to  certain 
covenants,  the  defendant  **  suggested  that 
they  be  similar  to  those  contained  in  A.'8 
lease" :— Held,  first,  that  there  never  was  any 
concluded  agreement  between  the  parties. 
CartwrigJU  v.  MUUr,  86  L.  T.,  N.  8.  898— 
V.  C.  M. 

Held,  secondly,  that  if  there  had  been  an 
agreement,  there  was  no  memorandum  of  the 
agreement,  in  writing,  sufficient  to  satisfy  the 
Statute  of  Frauds,  as  the  commencement  of 
the  term  was  not  stated,     lb. 

As  to  necessity  of  expressing  the  proper 
consideration, — ^seo  this  title,  I.,  4. 

What  signature  sufficient  to  Mtiaiy  tho 
statute.] — An  indorsement  on  the  draft  of  a 
lease,  signed  by  the  lessee,  and  stating,  that 
as  circumstances  prevented  him  from  per- 
forming his  agreement,  he  wished  the  lessor 
to  let  the  premises,  will  satisfy  the  statute. 
Shipper  V.  Derrinon,  6  Esp.  190— Ellea- 
borough. 

The  mere  circumstance  of  tho  name  of  the 
party  being  written  by  himself  in  tho  body  o5 
a  memorandum  of  agreement  for  a  lease,  will 
not  constitute  a  signature  within  the  meaa- 
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ing  of  the  statute.     StolM  v.  Moore^  1  Gox, 
219. 

A  mcmomndum  of  agreement  for  a  lease 
\ra^  signed  by  the  lessee,  but  the  name  of  the 
lessor  did  not  appear  in  any  part  of  tlie  mem- 
orundum:— Held,  that  a  letter  wtitten  by  the 
les^ee  subsequently  to  the  memorandum,  refer- 
ring to  the  lessor  by  name,  was  sufficient  to 
satisfy  the  statute.  Warner  v.  Willington,  8 
Dri-w-  523;  2  Jur.,  N.  S.  433;  25 L.  J.,  Chanc. 
6G2. 

As  to  the  effect  of  the  analogous  provisions 
of  the  Statute  of  Frauds  in  respect  of  con- 
tracts between  vendor  and  purchaser, — see 
Sale. 

Necessity  of  deed;  under  the  repealed 
■tatate^  7  A  8  Vict.  o.  76.]— [By  s.  4  of  this 
statute  (repealed  from  the  Ist  of  October, 
181"),  by  8  &  9  Vict.  c.  106),  no  lease  in  writing 
oj  any  freelwldy  copyhold^  or  leasehold  land^  or 
turrender  in  writing  of  any  freehold  or  lease- 
hold lanJ,  sliall  he  valid  as  a  lease  or  surrender 
unless  t/ie  same  shall  be  made  by  deed.^  but  any 
agreement  in  writing  to  let  or  to  surrender  any 
nuh  land  shall  be  vaUd^  and  take  effect  as  an 
agreement  to  execute  a  lease  or  surrender^  and 
the  person  who  shall  l>e  in  the  possession  of  the 
land  in  pursuance  of  any  agreement  to  let  may^ 
from  payment  of  rent  or  other  circumstances,  be 
construed  to  be  a  tenant  from  year  to  year,^ 

While  the  act  was  in  force,  A.  and  B.  en- 
tered into  a  written  agreement,  not  under 
seal,  that  A.  should  let  and  B.  should  take 
premises  from  a  certain  day  for  the  monthly 
rent  of  36«.,  to  be  paid  evejy  four  weeks: — 
Held,  that  the  4th  section  prevented  this 
document  from  taking  effect  as  a  lease. 
Burton  \.  lieeveU,  10  M.  &  W.  807;  11  Jur. 
71;  16  L.  J.,  Exch.  85. 

A.,  who  held  a  long  lease  of  premises,  and 
B.,  by  writing,  agreed,  by  worcls  of  present 
demise,  for  a  lease  of  three  years  from  the 
29th  of  September,  1845,  by  A.  to  B.,  and 
that  if  D.  should,  at  the  end  of  the  term  of 
three  years,  desire  to  renew  his  tenancy,  then, 
on  notice  given  by  B.  six  months  before  the 
en<l  of  such  term,  A.  should  renew  the  ten- 
ancy for  a  further  term  of  three  years,  or 
grant  an  umlerlease  of  A.^s  term,  at  the 
option  of  B.  B.  was  let  into  p08.ses8ion,  and 
paid  rent,  and  afterwards  gave  notice  that  he 
desired  a  renewal  of  the  tenancy,  but  the 
renewal  was  not  agreed  upon,  and  the  original 
term  of  three  years  expired.  A.,  without 
giving  notice  to  quit,  brought  ejectment,  lay- 
ing the  demise  on  the  30th  of  September, 
1848.  The  7  &  8  Vict.  c.  76,  was  in  force 
from  the  1st  of  January,  1844,  to  the  Ist  of 
October,  1845: — Held,  that  the  demise,  not 
being  under  seal,  operated  as  an  agreement 
for  a  lease,  and  that  by  the  payment  of  rent 
B.  became  tenant  from  year  to  year,  subject 
to  the  terms  of  the  agreement;  that  his  in- 
terest expired  of  itself  at  the  end  of  the  term 
of  three  years  first  mentioned  in  the  agree- 
ment, without  any  notice  to  quit;  and  that 
his  having  exercised  his  option  to  take  a 
rcucwed  term,  and  given  notice  accordingly, 
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^ve  him  no  interest  in  the  land.  Doe  d. 
navenish  v.  Moffatt,  15  Q.  B.  267;  14  Jur. 
935;  19  L.  J.,  Q.  B.  438. 

In  an  action  by  A.  against  B.  for  rent  on  a 
demise  from  quarter  to  quarter,  with  the  rent 
payable  one  quarter  in  advance,  a  written 
agreement  for  this  quarterly  letting,  made 
while  the  7  &  8  Vict.  c.  70,  s.  4,  was  in  force, 
was  put  in,  which  was  signed  by  B.,  but  not 
by  A. : — Held,  that  this  was  evidence  of  a 
parol  demise  by  A.,  and  that  it  was  put  aa 
end  to  by  a  parol  notice  to  quit.  Bird  ▼. 
DefonviOe,  2  C.  &  K.  415— Erie. 

An  agreement  of  demise  for  three  years, 
executed  in  March,  1845,  in  writing,  but  not 
by  deed,  was  prevented  from  operating  as  a 
lease  by  7  &  8  Vict.  c.  76,  and  was  not  re- 
established as  a  lease  by  8  &  9  Vict  c.  100^ 
which  repealrd  the  former  act,  but  took  effect 
only  as  from  October,  1845.  Arden  v.  Sulli- 
van,  14  Q.  B.  832;  14  Jur.  712;  19  L.  J.,  Q. 
B.  268. 

—  tinder  8  A  9  Vict  o.  106,  8.  3.]--[By  8 
&  9  Vict.  c.  100,  8.  8,  a  lease  required  by  law 
to  be  in  writing  of  any  tenements  or  heredita- 
meitts,  made  after  the  \st  October^  1845,  shaU  be 
void  at  law,  unless  made  by  deed.  ] 

This  statute  is  retrospective  in  its  operation. 
Upton  V.  Towend,  17  C.  B.  50. 

But  it  does  not  apply  to  agreements  for 
letting  turnpike  tolls  under  3  Geo.  4,  c.  126. 
Shepherd  v.  Bodsman,  21  L.  J.,  Q.  B.  63;  18 
Q.  B.  316. 

A.  and  B.,  after  8  &9  Viet.  c.  106,  came 
into  operation,  executed  a  written  instrument, 
by  which  A.  agreed  to  let  and  B  to  hire  land 
for  a  term  exceeding  three  years,  at  a  rent 
payable  monthly.  B.  entered;  and  it  was 
afterwards  orally  agreed  that  the  rent  should 
be  paid  quarterly: — Held,  that  8  &  9  Vict.  c. 
106,  8.  8,  though  rendering  the  lease  void,  as 
not  being  by  deed,  still  made  it  void  only  as 
a  lease,  and  did  not  prevent  it  from  indica- 
ting the  terms  on  which  B.  held  as  tenant 
from  year  to  year;  and  that  consequently  B.*s 
tenancy  might  be  determined,  during  the 
term,  by  a  half-yearns  notice,  but,  at  the  end 
of  the  term,  expired  without  notice.  Tress 
V.  Savage,  4  El.  &  Bl.  36;  18  Jur.  680;  23  L. 
J.,  Q.  B.  339;  2  C.  L.  R.  1316. 

A  lessee  of  premises  from  May  till  the  18th 
December,  let  them  by  parol  to  the  defendant 
till  the  latter  day,  reserving  a  weekly  rent. 
The  parties  intended  to  create  the  relation  of 
landlord  and  tenant,  and  to  pass  the  interest 
by  lease.  The  defendant  occupied  and  paid 
rent  till  June,  and  then  gave  a  week's  notice 
to  quit,  and,  at  the  expiration  thereof,  left, 
the  premises.  In  an  action  to  recover  subse- 
quent rent: — Held,  that  this  might  operate  as 
a  lease,  though  it  passed  all  tlie  lessor's  in- 
terest, notwithstanding  8  &  9  Vict.  c.  106, 
and,  therefore,  the  lessee  was  entitled  to  re- 
cover. Pollock  V.  Stacey,  9  Q.  B.  1033;  11 
Jur.  267;  16  L.  J.,  Q.  B.  133. 

By  a  writing,  not  under  seal,  signed  by. the 
plaintiff  and  the  defendant,  the  plaintiff 
agreed  to  take  of  the  defendant  a  farm  at  a 
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yearly  rental,  *'t1)e  tcnuncy  to  commence 
from  the  29th  flay  of  September  next,  for  a 
term  of  oiglit  years,  subject  to  a  lease,"  to  be 
drawn  up  by  the  defendant : — Held,  that  there 
was  no  contract  by  the  defendant  to  give  the 
plaintiff  posseBsion  of  the  farm  on  the  day 
named ;  for  that  possession  was  to  be  given 
only  on  the  commencement  of  a  tenancy 
under  a  lease  for  eight  years,  and  this  agree- 
ment was  void  as  a  lease,  under  8  &  0  Vict.  c. 
106,  8.  3.  Drury  v.  Macviamara^  5  Ei.  &  Bl. 
612;  1  Jur.,  N.  8.  1108;  25  L.  J.,  Q.  B.  6. 

But  the  statute  does  not  prevent  an  instru- 
ment which  (as  containing  words  of  present 
demise,  and  not  being  under  seal)  is  void  as  a 
lease  from  l>eing  enforced  as  an  agreement  in 
equity.  Parker  v.  TaatcelL,  2  De  G.  &  J.  550 ; 
4  Jur,  N.  8.  1000;  27  L.  J.,  Chanc.  812. 

An  agreement  creating  a  present  demise, 
void  as  a  lease,  by  the  at>ove  statute,  may  still 
inure  as  an  agreement.  HayneY,  CummingSy 
10  C.  B.,  N.  8.  421;  10  Jur.,  N.  S.  778;  10 
L.  T.,  N.  S.  341.  S.  P.,  Tidey  v.  Afoll^tt,  10 
C.  B.,  N.  8.  208;  10  Jur.,  N.  S.  800;  83  L. 
J.,  C.  P.  235;  12  W.  R.  802:  10  L.  T.,  N.  8. 
380:  Bond  v.  Rosling,  1  B.  &  8.  871;  8  Jur., 
N.  8.  78;  80  L.  J.,  Q.  B.  227;  9  W.  R.  746; 
4  L.  T.,  N.  8.  442. 

The  following  agreement,  made  in  1801 : — 
*'  L.  agrees  to  let,  and  R.  agrees  to  take,  the 
crood-mill,  with  the  liouse  and  land  adjoining, 
for  the  period  of  three  years  from  Lady-day 
then  next,  at  the  rent  of  120/.  per  annum.  A 
lease  for  the  same  to  be  executed  and  signed 
as  soon  as  possible,  subject  to  the  permission 
of  the  landlord  of  the  mill.  L.  also  agrees  to 
let,  and  R.  agrees  to  take,  the  mill,  house, 
land,  &c.,  from  this  date  up  to  Lady-day  then 
next,  on  tlie  same  terms,  and  at  the  same  rate 
of  rent;  R.  to  have  the  sole  use  of  the  mill, 
house,  and  land,  and  all  machinery  and  uten- 
sils therein  contained,^'  operates  as  an  actual 
demise  from  its  date  up  to  Lady-doy,  and  as 
an  agreement  for  a  lease  from  th:it  time  for  a 
term  of  three  years,  and  consequently  is  not 
void  for  not  being  under  seal.  liollaiton  v. 
[^n,  7  H.  ifc  N.  78;  81  L.  J.,  Exch.  00;  7 
Jur.,  N.  8.  008. 

An  agreement  to  let  land  at  a  yearly  rent, 
determinable  by  six  months*  notice  to  quit 
(no  term  being  mentioned),  provided  that,  in 
ease  A.  and  B.  erected  any  buildings  upon  the 
land,  they  were  to  have  the  privilege  of  re- 
moving them  at  any  time  during  their  occupa- 
tion, or  otherwise  they  were  to  be  allowed  a 
beneficial  interest  in  the  same  to  the  amount 
of  the  sum  expended  in  the  erection  of  the 
buildings,  such  beneficial  interest  to  extend 
over  a  {period  of  twenty  years;  that  is  to  say, 
if  A.  and  B.  were  required  to  give  up  posses- 
sion of  the  piece  of  ground  before  the  expira- 
tion  of  the  term  of  twenty  years,  they  were  to 
bo  allowed  one-twentieth  nart  of  the  amount 
expended  for  each  remaining  year  of  the  un- 
expired term  of  twenty  years:" — Held,  that 
this  agreement  conferred  on  A.  and  B.  such 
a  beneficial  interest  in  the  land  as  constituted 
them  owners  within  the  tnterprct.iHon  clause 
uf  the  Lauds  Clauses  Act  (8  &  0  Vict.  c.  18)) 


and  that,  therefore,  the  company  was  not  en- 
titled to  enter  on  the  land  until  it  had  satis- 
fied A.  and  B.'s  claim,  as  provided  by  s.  84. 
Bogers  v.  liuU  Dock  Company,  12  W.  R.  1101; 
11  L.  T.,  N.  a  42— V.  C.  W.;  affirmed  on 
appeal,  10  *ir.,  N.  8.  1245;  13  W.  R.  217; 
11  L.  T.,  N.  8.  408;  84  L.  J.,  Chanc.  105— C. 

Hand  and  Hall  entered  into  the  following 
agreement  not  under  seal:  *^  Jan.  20.  Hand 
ogrees  to  let,  and  Hall  agrees  to  take,  the 
large  room,  &c.,  from  14  February  next  until 
the  following  Midsummer  twelve  months, 
and  with  right  at  end  of  that  term  for  the 
tenant,  by  a  month's  previous  notice,  to  re- 
main on  for  three  years  and  a  half  more:** — 
Held,  thnt  the  agreement  was  divisible,  and 
contained  an  actual  demise  for  a  term  less 
than  three  years,  with  a  superadded  stipula- 
tion, that  Hall  at  his  option  should  have  a 
renewal  of  the  tenancy,  and  that,  as  to  the 
actual  demise,  it  need  not  be  under  seal  pur- 
suant to  8  <&  0  Vict.  c.  100,  s.  8.  Hand  v. 
Hall,  2  L.  R..  Exch.  Div.  355;  40  L.  J.,  Exch. 
Div.  003;  25  W.  R.  734— C.  A.;  reversing 
the  judgment  of  the  Exchequer  Division,  2 
L.  R.,  Exch.  Div.  318;  40  L.  J.,  Exch. 
Div.  242;  80  L.  T.,  N.  8.  705;  25  W.  R. 
512. 

By  a  written  instrument  not  under  seal,  and 
dated  the  28th  of  February,  1872,  W.  pur- 
ported to  demise  a  messuage  to  the  defenaant 
as  tenant  from  year  to  year,  for  so  long  as  he 
should  keep  the  rent  paid,  and  as  W.  should 
have  **  power  to  let  the  premises;"  the  rent 
reserved  by  the  instrument  was  less  than  two- 
thirds  of  the  annual  value  of  the  messuage. 
The  defendant  entered  and  paid  rent  quar- 
terly:— Held,  that  the  instrument  was  void  as 
a  lease,  first,  on  the  ground  of  uncertainty; 
and  secondly,  on  the  ground  that,  not  being 
within  the  terms  of  s.  2  of  the  Statute  of 
Frauds,  it  ought  to  have  been  under  seal,  pur- 
suant to  8  &  0  Vict.  c.  100,  88.  2,  8.  Wood  v. 
Beard,  2  L.  R.,  Exch.  Div.  80;  40  L.  J.,  Q. 

B.  Div.  100;  35  L.  T.,  N.  8.  860  — D.  C. 
A.     See  Holmes  v.  Day,  8  Ir.  R,  C.  L.  235— 

C.  P. 

Held,  also,  that  the  only  estate  vested  in 
the  defendant  was  a  tenancy  from  year  to 
year.     lb. 

A  lease  in  writing,  not  by  deed,  void  under 
the  8  &  0  Vict.  c.  100,  s.  8,  does  not  require 
a  stamp.  Mott  v.  Turnage,  1  F.  &  F.  0 — 
Cresswell. 

4.  Stamping, 

8tatut6s.1— [The  former  statutes  imposing 
duties  upon  leases,  &c.,  were  the  55  Geo.  8, 
c.  184 (sec Schedule,  Tit.  ** Leases"),  repealed 
in  1850  by  13  &  14  Vict.  c.  07,  which  enacted 
a  new  scale  of  duties.  The  duties  imposed 
by  the  latter  act,  and  by  10  »fc  17  Vict.  c.  50; 
17  &  18  Vict.  c.  83;  23  Vict.  c.  15;  23  &  24 
Vict.  c.  Ill ;  24  &23  Vict.  c.  21 ;  and  28&  20 
Vict.  c.  00,  continued  in  force  until  the  tak- 
ing effect  of  the  83  &  34  Vict.  c.  07,  in  1870. 

By  83  &  34  Vict.  c.  07,  Schedule,  the  foJr 
lowing  duties  are  ehargetible : — upon  any  lease 
or  tack — 
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(1.)  For  any  definite  term  less  than 
a  year : 
(a.)  0/  any  dwelling-house  or 
te9iementy  or  part  of  a 
dfBeUing-house  -or  tene* 
ment^  at  a  rent  not  ex- 
ceeding the  rate  of  102. 
per  annum 

(b. )  Cy  «»y  furnished  dwelling- 
house  or  apartments  where 
the  rent  for  such  term  ex- 
ceeds 251.      

(c.)  Of  any  lands,  tenements^  or 
heritable  suljects  except  or 
otherwise  tluin  as  qfore- 
saidy  the  same  duty  as  a 
lease  for  a  year  at  the  rent 
reserved  for  the  d^nite 
term, 

(d.)  For  any  other  d^nite  term  or 
for  any  ind^nite  term : 
Of  any  lands,   tenements  or 
heritoMe  subjects — 

Where  the  eonsUlerationy 
or  any  part  of  the 
consideration^  moving 
either  to  the  lessor  or  to 
any  other,  person^  con- 
sists of  any  money ^  stock 
or  security : 

In  respect  of  sucHi  con- 
sideration the  same  duty 
as  a  conveyance  on  a 
sale  for  the  same  con- 
sideration. 

Where  the  eonsi/Jeration 
or  any  part  of  the 
consideration  is  any 
rent: 

In  respect  of  suc)t  eon^ 
sideration : 

If  the  term  is  definite,  and 
does  not  exceed  33  years, 
or  is  indefinite : 

If  the  rent,  whether  re- 
served as  a  yearly  rent 
or  otherwise  is  at  a  rate 
or  average  rate : 

Not  exceeding  5/.  per  an- 
num  

Exceeding — 
52.  and  not  exceeding  102. 


£  s.   d. 


0    0    1 


0    2    6 


0    0    6 


tt 
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15Z. 
S02. 
252. 
502. 
752. 
1002. 


102. 
162. 
202. 
252. 
502. 
752. 
1002. 

Fbr  every  full  sum    of 

502.,  and  also  for  any 

fractional  part  of  50l 

thereof,  . .      . . 

y  the  term  beuig  definite 
exceeds  85  years,  hut 
does  not  exceed  100 
years,  six  times  the  sev- 
eral amounts  above  fixed 


0 
0 
0 
0 
0 
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1 
1 
2 
2 
5 
7 


0  10 


0 
6 
0 
6 
0 
6 
0 


0    5    0 


for  the  respective  rates 
qf  rent. 
If  tlie  term   being   defi- 
nite exceeds  100  years, 
twelve  times  the  several 
amounts  above  fixed  for 
the  respective  rates  of 
rent, 
(8.)  Of  any  other  kind  whatsoever 

not  hereinbefore  described  , .     0  10    0' 
Upon  the  duplicate  or  counterpart  of  any  in- 
strument chargeable  with  any  duly — 

£   <•    dL 
Where  such  duty  does  not 
amount  to  5s,,  t/iesame 
duty  as  the  original  in- 
strument. 
In  any  other  case  . .     0    5    0 

By  8.  08,  the  duplicate  or  counterpart  of  an 
instrument  chargeable  with  duty  (except  the 
counterpart  of  an  instrument  chargeable  as  a 
lease,  such  counterpart  not  being  executed  by  or 
on  behalf  of  any  lessor  or  grantor),  is  not  to  be 
deemed  duly  stamped  unless  it  is  stamped  as  an 
original  instrument,  or  unless  it  appears  by 
some  stftmp  impressed  thereon  that  the  JuU  and 
proper  duty  has  been  paid  upon  the  original  in- 
strument of  which  it  is  the  duplicate  or  counter^ 
part. 

By  8.  96  (1.),  an  agreement  for  a  lease  or  tack, 
or  with  respect  to  the  letting  of  any  lands,  tene- 
ments, or  heritable  subjects,  for  any  term  not 
exceeding  85  years,  is  to  be  charged  with  the  same 
duty  as  if  it  were  an  aetual  lease  or  tack,  made 
for  the  term  and  consideration  mentioned  in  the 
agreement, 

(2.)  A  lease  or  tack  made  subsequently  to  and 
in  conformity  with  such  an  agreement  duly 
stamped,  is  to  be  charged  with  the  duty  of  Qd, 
only. 

(8.)  Ifo  lease  for  a  l\fe  or  lives  not  exceeding 
three,  or  for  a  term  of  years  determinable  wiili 
a  life  or  lives  not  exceeding  three,  and  no  lease 
for  a  term  absolute  not  exceeding  21  years^ 
granted  by  an  ecclesiastical  cor])oration  aggre- 
gate or  sole,  is  to  be  charged  with  any  higher  duty 
than  85«. 

By  s.  07  (1.),  wh^e  the  consideration^  or 
any  part  of  the  consideration,  for  which  any 
lease  or  tack  is  granted  or  agreed  to  be  granted^ 
does  not  consist  of  money,  but  consists  of  any 
produce  or  other  goods,  the  value  of  such  produce 
or  goods  is  toite  deemed  a  consideration  in  re- 
spect of  which  the  lease  or  tack  or  agreement 
is  chargeable  with  ad  valorem  duty,  and  where 
it  is  stipulated  that  the  value  of  such  produce  or 
goods  is  to  amount  at  least  to,  or  is  not  to  exceed 
a  given  sum,  or  where  the  lessee  is  specially 
charged  with,  or  lias  the  option  of  paying  after, 
any  permanent  rate  of  conversion,  the  value  of 
such  produce  or  gttods  is,  for  the  purpose  ofctssess- 
ing  the  ad  valorem  duty,  to  be  estimated  at  sucn 
given  sum,  or  according  to  such  permanent 
rate, 

(2.)  A  leaseor  tack  or  agreement  made  either 
entirely  or  partially  for  any  suclt  consideration, 
if  it  contains  a  statement  of  the  value  of  such 
consideration,  and  is  stamped  in  accordance  with 
such  statement,  is,  so  far  as  regards  the  sulgect 
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matter  of  bhcIi  statement^  to  le  deemed  duly 
stamped^  unless  or  until  it  is  otherwise  shoitn 
tluit  sacli  statement  is  incorrect^  and  that  it  is  in 
fcLct  in  duly  ntamped. 

By  s.  98  (1.),  a  lease  or  tack,  or  agreement 
for  a  Icai^e  or  taclz^  or  iHth  respect  to  any  letting^ 
is  not  to  he  charged  with  any  duty  in,  respect  vf 
any  penal  rent^  or  increased  rent  in  the  nature 
of  a  penal  renty  thereby  reserved  or  agreed  to  l)e 
refu-rced  or  made  payable,  or  hy  reason  of  being 
made  in  consideration  of  the  surrender  or 
abandonment  of  any  existing  lease,  tack  or  agree- 
ment of  or  relating  to  the  same  suhject-maUer, 

(2. )  No  lease  inade  for  any  consideration  or 
conniderations,  in  respect  whereof  it  is  ehargeaUe 
with  ad  valorem  duty,  and  in  farther  consider- 
ation either  of  a  covenant  hy  the  lessee  to  make, 
or  of  his  having  f/reviously  made,  any  substantial 
improvement  of  or  addition  to  the  property 
demised  to  him,  or  of  any  covenant  reHating  to 
tlie  matter  of  the  lease,  is  to  be  charged  mth 
any  duty  in  respect  of  such  further  considera- 
tion. 

By  a.  99.  the  duty  u])on  an  instrument  charge- 
dble  irith  duty  as  a  lease  or  tack  for  any  d^nite 
term  less  than  a  year  of — 

(1.)  Any  du;€lling -house  or  tenement,  or  part 
of  a  dwelling-house  or  tenement,  at  a 
rent  not  exceeding  the  rate  of  10/.  jper 
annum  ; 

(2.)  Any  furnished  dwelling-Jumse  or  apart- 
ments; 

Or  upon  the  duplicate  or  counterpart  of  any 
sudi  instrument,  may  be  denoted  by  an  adliesive 
stamp,  which  is  to  be  canceled  by  the  person  by 
whom  the  instrument  is  first  executed. 

By  8.  100  (!.)»  every  person  who  executes,  or 
prepares  or  is  employed  in  preparing,  any  in- 
strument upon  which  t/ie  duty  may,  under  the 
provisions  of  the  last  preceding  section,  be  de- 
noted by  an  adhesive  stamp,  and  which  is  not^ 
at  or  bffore  the  execution  thereof,  duly  stamped, 
shatt  forfeit  51. 

(2.)  Provided  that  nothing  in  this  section 
contained  shall  render  any  person  lialde  to  the 
said  penalty  of  5/.  in  respect  of  any  letters  or 
correspondence. 

By  89  Vict.  c.  10,  s.  11,  an  instrument 
wherdnf  tJie  rent,  reserved  by  any  other  instru- 
ment cliargeahle  with  stamp  duty  as  a  lease  or 
tack  and  duly  stamped  a>ccordingly  is  in- 
creased, shall  not  be  chargeable  with  stamp 
duty  otJverwise  tlian  as  a  lease  or  tack,  in  con- 
sideration of  the  additional  rent  thereby  made 
payable.  ] 

What  inBtmmenta  require  to  be  stamped  as 
agreements  for  leases.] — A  written  paper, 
signed  by  an  auctioneer,  and  dcliverca  to  a 
bidder,  to  whom  lands  were  let  by  auction, 
containing  the  description  of  the  lands,  the 
term  for  which  they  were  let  to  the  bidder, 
and  the  rent  pnyahle,  was  required  to  be 
stamped,  under  43  Gkio.  3,  c.  149.  Bamsbot- 
tom  V.  Mortley,  2  M.  &  S.  445. 

But  a  simihir  paper,  not  signed  by  the 
auctioneer  nor  any  of  the  parties,  is  not  such 
a  minute  of  the  a;rieeraent  as  was  required  to 
be    stamped  by  the  same  statute,  nor  such 


a  writing  as  would  exclude  parol  evidence. 
Bamsliottttm  v.  Tunsbridge,  5  M.  &  8.  484. 

Where  there  whs  a  |)arol  agreement  to 
demise  certa'n  premises  upon  the  terms  and 
conditions  contnined  in  a  lease  of  the  SHme 
premises,  granted  by  the  lessor  to  another 
person: — Held,  that  inanaciion  by  the  lessor 
against  the  lessee  fnr  rent  and  non-repairs, 
the  lease  could  not  t)6  read  in  evidence  unless 
it  was  stamped.  Turner  v.  Power,  7  B.  &  C. 
625;  M.  &M.  181. 

A  memorandum,  by  which,  in  considerattoa 
that  A.  will  withdraw  a  distress  for  a  sum 
exceeding  20/.,  which  B.  admits  to  be  due 
from  him  as'tenant  to  A.,  until  a  future  day, 
B.  declares,  that,  in  case  of  default,  it  shall 
be  lawful  for  A.  to  enter  and  distrain,  and  to 
pursue  all  remedies  for  the  recovery  of  the 
rent,  as  if  no  distress  had  been  taken,  is  ad- 
missible to  prove  the  tenancy,  without  a 
stamp.  HUl  v.  Ramm^  5  M.  &  G.  780;  6 
Scott,  N.  R.  571. 

To  prove  a  settlement  by  renting  a  tene- 
ment, a  witness  produced  a  book  containing 
the  entry  of  an  agreement  for  a  present 
demise  of  a  house,  at  Ml,  per  annum.  The 
witness  stated  that  he  let  the  house  as  agent 
to  his  father,  who  was  present,  and  that  the 
terms  were  reduced  to  writing,  to  prevent 
mistake,  and  signed  by  the  wife  of  the  pauper, 
on  purpose  to  bind  her  husband,  the  husband 
not  being  present;  but  that  the  entry  was  not 
signed  *by  the  witness  or  his  father,  nor  did 
their  name  appear  n  any  part.  He  further 
stated,  that  he  had  no  memory  of  these  things 
but  from  the  book,  without  which  he  could 
not  of  his  own  knowledge  be  able  to  speak  to 
the  fact;  but,  on  reading  the  entry,  he  had  no 
doubt  that  the  fact  really  happened:— Held, 
that  the  entry  was  neither  a  lease  nor  an 
agreement  for  a  lease  within  the  Stamp  Act. 
Hex  V.  St.  Martin,  Leicester,  4  N.  &  M.  202; 
2  A.  &  E.  210. 

An  agreement  of  demise,  the  terms  of  which 
have  been  assented  to  by  the  parties  to  it, 
although  it  has  not  been  signed  by  them,  is 
not  admissible  unstamped.  Cfutdwiek  v. 
Clarke,  1  C.  B.  700;  9  Jur.  539;  14  L.  J.,  C. 
P.  233. 

An  instrument  in  these  terms,  **I  hereby 
certify  that  I  remain  in  the  house,  No.  3 
Swinton  Street,  belonging  to  W.  G.,  on  suf- 
ferance only,  and  agree  to  give  him  imme- 
diate possession  at  any  time  be  may  require,' 
does  not  amount  to  an  agreement  for  a 
tenancy,  so  as  to  require  a  stamp.  Barry  v. 
Goodman,  2  M.  <&  W.  768;  M.  &  H.  108. 

A.,  being  tenant  of  premises  under  an 
indenture  of  lease  granted  by  B.,  a  sequestra- 
tion issued  out  of  the  Court  of  Chancery 
against  the  latter.  A.  then  signed  the  fol- 
lowing instrument:  '*!  hereby  attorn  and 
become  tenant  to  C.  and  D.,  two  of  the 
sequestrators  named  in  the  wnt  of  sequestra- 
tion issued  in  the  said  suit  in  Chancery,  and 
to  hold  the  same  for  such  time  and  on  such 
conditions  ns  may  be  subsequently  agreed 
u|X)n :" — Held,  that  this  was  an  agreement  to 
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become  tenant,  and  required  a  stnmp.     Cor- 
nUh  V  Searell  8  B.  &  C.  471 ;  1  M.  &  R.  703. 

The  following  letter  was  produced  in  an 
action  for  the  hire  of  furnished  apartment*;, 
atamited  with  a  30«.  stamp:  **  I  l>creby  a<»ree 
(according  to  our  conversation  of  last  evening) 
to  pay  you  for  the  occupation  of  your  first 
floor,  furnished,  from  Monday,  March  4,  1839, 
to  September  the  4th,  1880,  522.  10».  I  also 
ngree  either  to  occupy  the  rof)ms  from  4th 
September  to  the  4th  December,  furnished, 
on  the  same  terms,  viz.,  26Z.  5«.  for  three 
months,  or  take  them  imfurnishcd,  at  the  rate 
of  84/.  per  aiinum  ''  In  order  to  explain,  as 
he  contended,  that  letter,  the  defenilnnt  put 
inafH'Cond,  which  was  not  stamped:— Held, 
inadmissible;  for,  if  treated  as  a  separate  and 
an  independent  agreement,  it  should  have  had 
a  30«.  stamp;  and  if  the  terms  of  the  agree- 
ment were  to  be  collected  from  the  two  let- 
ters, a  85«.  stamp  would  be  requisite  on  one  of 
them,  by  virtue  of  the  5.1  Geo.  3,  c.  184. 
Atherstone  v.  Bontock,  2  Scott,  N.  R.  637;  2 
M.  &G.  511. 

The  provision  of  55  Geo.  3,  c.  184,  Srhedule, 
tit.  **  Agreement,"  that  a  memorandum  or 
agreement  for  gmnting  a  lease  or  tack,  at 
rack-rent,  of  any  mi'ssuage,  land,  or  tenement, 
under  the  yearly  rent  of  5/.,  shall  he  exempted 
from  duty,  does  not  apply  to  an  agreement 
for  a  lease  of  premises,  though  under  5/.  per 
annum,  if  the  interest  agreed  for  is  a  beneficial 
one,  as  a  building  lease.  Doe  d.  Hunter  y. 
DouJcoU  2  Esp.  505— Eyre.  » 

An  agreement  in  the  following  form: — 
**  I,  J.  T.,  hereby  agree  with  W.  M.  to  rt^take 
of  him  two  acres  of  land,  from  the  10th  of 
October,  1840,  at  which  time  mv  tenancy  ex- 
pires, until  the  25tli  of  March,  1841,  for  10/. ;" 
with  a  promise  by  J.  T.  to  allow  W.  M.  to 
plant  fruit-trees,  and  to  deliver  up  possession 
at  the  end  of  the  time;  signed  by  J.  T.,  but 
not  by  W.  M..  is  neither  a  lease  nor  an  agree- 
ment in  which  the  matter  is  of  the  value  of 
20/. ;  and,  therefore,  requires  no  stamp.  Doe 
d.  Marlow  v.  Wignin*.  3  G.  &  D.  504;  4  Q.  B. 
367;  7Jur.  520;  12  L.  J.,  Q.   B.  177. 

An  agreement  dated  April  14th,  1804,  not 
under  seal,  was  made  between  M.  and  N.,  by 
which  N.  was  to  rent  «>f  M.  the  ferry  called 
D.  for  6/.  G«.  per  annum,  to  be  paid  half- 
yearly,  for  which  N.  was  to  have  the  8(»le  use 
of  the  ferry  and  whatever  profit  might  accrue 
from  it  for  the  time  he  should  hold  the  same. 
'•  Be  it  also  remembered,  that  N.  hjis  this  day 
bought  of  M.  the  great  ferry- boat  for  20/.,  of 
which  5/.  shall  l)c  paid,"  by  installments  of 
6/.,  yearly,  on  April  6th,  the  first  in  1805: — 
Held,  first,  that  the  instrument  purporting  to 
convey  an  incorporeal  hereditament  was  not  a 
]e:ise.  because  not  under  seal,  and  therefore 
did  not  require  a  lease  stimp.  Mayfield  v. 
RMwon,  7  Q.  B.  480;  0  Jur.  826. 

Held,  secondly,  that,  as  an  agreement  for  a 
lease,  it  was  not  subjecte<l  to  duty  by  the 
clau.se  of  55  Geo.  3,  c.  184,  exempting  agree- 
ments for  lenses  under  the  yearly  rent  of  5/., 
for  that  a  duty  could  not  be  imposed  by  im- 
plication from  this  exempting  clause.     Ih, 


Held,  thirdly,  that,  if  the  rent  only  was 
considered,  the  8ul>ject-matter  of  the  agree- 
ment was  not  of  the  value  of  20/.,  and  there- 
fore no  stamp  was  necessary.     Ih. 

Held,  fourthly,  that  the  price  of  the  boat 
could  not  be  taken  into  consideration,  the 
agreement  as  to  that  not  being  ancillary  to 
the  contract  for  letting,  but  being  a  distinct 
and  separate  memorandum  of  a  bygone  pur- 
ciiase  of  goods,  and  in  itself  subject  to  no 
stamp  duty.     Ih. 

—  as  leases.]  ~A  lease  from  the  Board  of 
Ordnance,  which  purported  to  be  signed, 
sealed  and  delivered,  being  first  duly  stamped, 
was  not  stamped : — Held,  that  being  a  lease 
from  the  crown,  it  was  not  necessary  that  it 
should  be  stamped.  PetHe  v.  Lamonty  Car. 
&  M.  98— Tindal. 

A  lease  in  writing,  not  by  deed,  void  under 
the  8  &  0  Vict.  c.  106.  s.  3,  does  not  require 
a  stamp.  Mott  v.  Tumage^  1  F.  &  F.  6 — 
Cresswell. 

A  lease  for  years  in  consideration  of  a  sum 
certain,  and  at  a  peppercorn  rent,  does  not 
require  an  ad  valorem  stamp.  Roe  d.  Larhin 
V.  ChenJinlU,  4  M.  &  B.  23. 

A  lease  for  a  term  of  forty -five  years  at  a 
substantial  rent  for  the  first  twenty-three 
years,  and  a  peppprc«»rn  during  the  remaining 
twenty-two,  is  not  a  lease,  **  exceeding  thirty- 
five  years  at  a  yearly  rent"  within  the  mean- 
ing of  17  &  18*  Vict.  c.  83,  Sched.,  tit.  Lease, 
and  is  not  liable  to  the  dutv  imposed  by  that 
statute.  Pearson  v.  Comnmsiouere  of  Inland 
Ilevenue,  3  L.  R.,  Exch.  242;  37  L.  J.,  Exch.* 
171:  18  L.  T.,  N.  S.  570. 

As  to  the  distinction  between  agreements 
and  leases, — see  also  this  title.  I.,  2. 

—  as  counterparts  of  leases.] — A  lessee  who 
has  executed  a  counterpart  of  a  lease  cannot 
object  to  its  admissibility  in  evidence  on  the 
ground  that  the  Icitse  itself  is  not  stamped. 
Patd  V.  Meek,  2  Y.  &  J.  110 

In  an  action  for  rent  cm  a  demise,  the 
phnntiff  produced  a  deed  properly  8tani|)ed  as 
a  counterpart  lease,  nnd  proved  tlie  same  to 
have  been  executed  by  the  defendant: — Held, 
that,  although  there  was  no  evidence  of  any 
lease  having  been  executed  by  the  plaintilf, 
the  presumption  was  that  there  wasMuch;  and 
the  deed  produced  was  therefore  rightly  ad- 
missible as  a  counterpart.  Hughes  v.  Clark, 
IOC.  B.  905;  15  Jur.  480. 

—  '  as  assignments  or  snrxenders  of  leases.] — 
A  deed,  purporting  to  be  a  surrender  of  a  lease, 
and  made  in  consideration  of  120/.,  nnd  of  a 
new  lease  to  be  granted  of  the  pn'mise»<  Mt  an 
increased  rent,  was  stamped  with  a  1/.  15«. 
stamp:— Held,  that  it  d'd  not  also  require  an 
agreement  stamp,  as  the  agreement  for  the 
new  lease  was  part  of  the  conveyance,  nnd  in- 
cident thereto.  Doed,  PhUippt  v.  Philipps, 
3  P.  &  D.  603;  11  A.  A  E.  796. 

Where  an  instrument  which  was  offered  in 
evidence  to  show  a  disclaimer,  contained  terms 
amounting  to  a  surrender: — Held,  that  it  re- 
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quired  a  stnmp.     Doe  d.  Wyatt  y.    Stagg,  5 
B'lnfr,  N.  O,  564;  7  Scott,  690;  3  Jur.  1137. 

A  Hfcfi  executetl  by  the  defendant  only, 
was  intended  by  the  imrties  when  executed 
to  be  the  counterpart  of  a  lease,  and  was 
stumped  with  a  duty  of  U.  10«. ;  but  the 
frraiitor  huving  thereby  parted  with  all  his  in- 
terest in  the  premises,  tlic  original  deed  be- 
came by  operation  of  law  an  assignment: — 
Held,  that  the  deed  so  tendered  was  not  ad- 
missible for  the  purpose  of  proving  an  assign- 
ment, the  proper  stamp  being  1/.  15«.,  under 
the  general  clause  to  the  55  Geo.  3,  c.  184, 
applicable  to  '*  deeds  of  any  kind,  not  other- 
wise charged,  or  expressly  exempted  from 
stamp  duty."  Btiker  v,  Oosling^  1  Scott,  68; 
1  Bing.  N.  C.  246. 

Amount  of  stamp  duty,  as  dependent  upon 
character  of  instrument,  as  agreement,  lease 
or  deed.] — The  proper  stnmp  to  be  borne  by  a 
written  instrument  must  dei)end  upon  what  is 
the  lending  character  of  such  instrument. 
Price  V.  Tfiomas^  2  B.  &  Ad.  218;  8,0.^  nom. 
Pratt  V.  Thomas,  4  C.  &  P.  554. 

By  an  indenture,  in  the  form  and  containing 
the  usual  covenants  of  a  lease,  A.  demised 
premises  to  B.,  and  B.  and  C.  covenanted  to 
])ay  the  rent,  but  C.  was  not  otherwise  re- 
ferred to  in  the  instrument.  In  an  action 
against  C.  on  the  covenant  to  pay  rent: — 
Held,  that  the  indenture  was  available  against 
him,  though  st^imped  as  a  lease  only,  and 
that  a  deed  stamp  was  unnecessary.     Ih, 

Under  23  Geo.  3,  c.  58,  a  lease  must  be 
,  stamped  as  a  lease  by  deed,  though  it  was 
not  by  deed;  for,  though  not  by  deed,  it  fell 
within  the  words  of  the  act  which  required  a 
stamp  to  leases,  enumerated  among  otlier 
specialties.  Qoodtitle  d.  Estwicke  v.  Way,  1 
T.  R.  737.  8.  P.,  Barker  v.  Birkbeck,  3  Burr. 
1556;  1  W.  Bl.  482. 

An  instrument  which  is  sealed,  but  which 
merely  amounts  to  an  agreement  for  a  lease, 
requires  a  1?.  15«.  stamp,  as  a  deed  not  other- 
wise charged.  Clayton  v.  Burtemhaw^  7  D. 
&R  809;  5B.  &  C.  41. 

Where  an  instrument  contains  a  written 
contract  of  demise  in  its  gonei-al  terms,  with 
a  several  operation  with  respect  to  the  differ- 
ent tenants  who  sign  it  for  different  estates  at 
the  different  rents,  set  against  their  signatures, 
and  one  stamp  only  appears  upon  the  paper, 
it  is  matter  of  eviacncc  to  which  contract 
such  stamp  applies.  Doe  d.  Copley  ▼.  Day, 
13  East,  241. 

If  a  lease  in  writing  contains  a  contract  for 
the  purchase  of  goods,  it  cannot  be  given  in 
evidence  to  prove  the  sale  of  the  goods,  un- 
less it  has  a  lease  stamp,  although  it  has  an 
agreement  stamp.  Corder  v.  Drakeford,  3 
Taunt.  382. 

By  articles  of  agreement,  signed  by  the 
plaintiff,  W.,  and  the  defendant,  tlie  plaintiff 
let  to  \V.  a  public-house,  from  year  to  year, 
at  a  certain  rent,  and  W.  agreed  to  buy  of  the 
plaintiff  all  the  beer,  &c.,  which  should  be 
consumed  on  the  premises  during  the  time,  or 
to  pay  30^.  in  liquidated  damages  for  every 


barrel  bought  from  any  other  person,  and  to 
pay  monthly  for  the  beer,  &c.,  bought  from 
the  plaintiff;  and  the  defendant  agreed  *^to 
hold  himself  responsible  for  any  account  of 
money  which  might  become  doe  from  W.  to 
the  amount  of  36Z. :'' — Held,  that  an  agree- 
ment stamp  was  necessary,  in  addition  to  a 
lease  stamp.  WhurUm  y.  Walton,  7  Q.  B. 
474;  14  L.  J.,  Q.  B.  321. 

An  agreement  which  might  amount  to  a 
lease,  not  stamped  as  such,  is  an  admission  by 
the  tenant  on  a  matter  collateral  to  the  lease, 
and  relating  to  a  valuation,  the  subject  of  the 
action.  Walker  y.  Atkinson,  1  F.  &  F.  465 
— Crowder. 

Where  a  document,  void  as  a  lease,  is  ten- 
dered to  show  the  terms  of  a  collateral  agree- 
ment, it  requires  a  stamp  as  an  agreement. 
Qollenv.  Taylor,  2F,  &F.  110— Byles. 

An  agreement  that  A.  is  to  have  a  tenement 
for  life,  does  not  require  a  lease  stamp,  the  docu- 
ment not  being  under  seal,  and  therefore  not 
operating  to  pass  an  estate  f(jr  life.  Stone  ▼. 
liogers,  2  M.  &  W.  443;  M.  &  H.  146;  1  Jur. 
455. 

A.,  being  owner  of  a  farm,  let  it  for  seven 
years  to  B. :  and  by  a  written  agreement  of 
the  same  date  it  was  agreed,  **  that  A.  should 
manage  the  farm  for  B.,  B.  allowins  A.  12*. 
a  week,  and  allowing  him  and  his  &mily  to 
reside  and  have  the  use  of  the  dwelling-house 
and  furniture  therein,  free  of  rent,''  and  this 
agreement  was  to  be  put  an  end  to  by  three 
months'  notice,  or  three  months'  wages: — 
Held,  that  this  agreement  did  not  require  a 
lease  stamp,  as  it  did  not  contain  a  demise  of 
the  house,  the  occupation  of  it  being  a  mere 
remuneration  for  services.  Doe  d.  Hughes  v. 
Derry,  9  C.  &  P.  494—Parke. 

The  following  document  is  a  mere  agree- 
ment for  a  future  tenancy,  not  an  actual  de- 
mise, under  55  Geo.  3,  c.  184,  and,  therefore, 
properly  stamped  with  a  IL  stamp: — "^^ Mem- 
orandum of  an  agreement  entered  into  this 
31st  of  January,  1840,  between  B.  and  J.  J. 
agrees  to  become  the  tenant  of  G.  farm,  at  the 
customary  time  cf  entry,  under  the  following 
conditions:  viz.  that  260/.,  annual  rent,  shall 
be  paid  at  the  usual  time  for  the  house,  prem- 
ises and  lands  as  agreed  upon;  and  B. 
agrees  to  lay  out,  in  the  improvement  and 
alteration  of  the  farm-house  and  new  sheds,  a 
sum  not  exceeding  200Z.,  with  the  under- 
standing that  spars  for  rafters  shall  be  found 
from  the  estate.  Cartage  for  all  materials, 
except  stones  for  walls,  to  be  done  or  found 
by  J."  Gore  v.  Lloyd,  12  M.  &  W.  463;  13 
L.  J.,  Exch.  366. 

Agreement  as  follows: — **I,  W.  E.,  ac- 
knowledge that  I  am  indebted  to  B.,  as  agent 
of  S.,  my  landlord,  in  22/.,  for  arrears  of  rent 
for  the  cottage  in  my  occupation;  and  I  now 
pay  B.  5Z.  on  account  and  in  part  of  such 
rent,  and  undertake  to  pay  him  8/  per  an- 
num, by  quarterly  payments,"  does  not  re- 
quire a  lease  stamp,  kagleton  v.  Gutteridge, 
2  D.,  N.  S.  1053;  11  M.  &  W.  465;  12  L.  J., 
Exch.  359. 

A.   and   B.    entered   into   the    following 
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mgreement  with  C. : — **  We  agree  to  hire  your 
cottages  and  premises,  from  the  27th  of 
September  next,  at  the  rent  of  40/.  |)erannumf 
payable  quarterly,  free  from  nil  deductions, 
and  agree  to  pay  10/.  on  the  30th  of  October; 
and  in  case  any  quarterns  rent  shall  be  in 
arrear,  and  uiipaitl  for  fourteen  days,  we 
engage  to  quit  posses.sion,  upon  a  notice  to 
that  effect,  giving  us  seven  days  further  time, 
being  left  upon  the  premises:  and  in  the 
event  of  our  non-compliance  with  such  notice, 
we  authorize  you  or  your  agent  to  clear  the 
premises,  as  if  you  were  the  occupier,  and  to 
resume  the  possession  accordingly,  without 
the  aid  of  lef^al  authority;  this  right  to  be 
without  prejudice  to  any  remedy  fi»r  enforcing 
payment  of  the  rent  that  may  be  in  arrear; 
and  further,  we  engage  to  preserve  the  mills, 
cottages  and  premises  from  damage,  and  to 
deliver  them  up  in  good  condition,  together 
with  all  fixtures  belonging  to  you,  when  our 
tenancy  expires,  reasonable  wear  and  tear 
being  allowed  us."  In  an  action  for  rent  due 
under  this  agreement: — Held,  that  it  did  not 
require  a  lease  stamp.  Qlen  v.  Dungey,  4 
Exch.  61;  18  L.  J.,  Exch.  359. 

A  lease  made  in  consideration  of  a  rent, 
and  also  of  a  covenant  to  complete  houses, 
was  a  lease  made  ^'for  a  further  or  other 
valuable  consideration "  besides  the  rent, 
within  17&18  Vict.  c.  81),  s.  16.  and  was 
chargeable  with  a  deed  stamp  beyond  the  ad 
valorem  duty.  Bolton,  Irt,  re,  5  L.  U.,  Exch. 
82;  39  L.  J.,  Exch.  61;  18  W.  R  851;  21  L. 
T.,  N.  S.  720.  But  by  83  &  84  Vict.  c.  44, 
the  holders  of  such  leases  made  previously  to 
the  date  of  this  decision  are  relieved  from  the 
payment  of  the  additional  duty,  and  such 
leases  shall  not  in  future  be  chargeable  with 
such  additional  duty. 

—  as  dependent  upon  amount  of  considera- 
tion.]— The  stamp  required  by  55  Geo.  3,  c. 
184,  for  a  lease,  is  regulated  by  the  considera- 
tion (whether  fine  or  rent)  expressed  to  be 
paid,  and  not  by  that  which  is  actually  paid. 
Boe  d.  KettU  v.  Lewi»,  10  B.  &  C.  673. 

Where  a  piece  of  land  was  demised  for 
ninety-nine  years,  at  an  annual  rent  of  8^., 
and  the  lease  contained  a  covenant  that  the 
lessee  should,  within  a  year  from  the  granting 
of  the  lease,  build  a  dwelling-house  ou  the 
land, and  expend  150/.  at  the  least  upon  it: — 
Held,  that  a  stamp  of  1/.  was  sufiicient  under 
55  Geo.  3,  c.  184.  NicholU  v.  Cross,  14  M. 
&  W.  42;  14  L.  J.,  Exch.  244. 

A  person  became  the  purchaser  at  an  auction, 
for  45Z.,  of  certain  grass  herbage  for  a  certain 
time,  under  certain  conditions  in  a  printed 
catalogue,  which  were  signed  by  him  and 
which  were  held  to  amount  to  a  lease.  By  one 
of  the  conditions  the  highest  bidder  was  to 
pay  a  deposit  of  lOZ.,  and  give  a  note  for  the 
residue,  payable  on  a  subsequent  day,  and  to 
be  entitled  to  immediate  possession.  The 
defendant  paid  the  deposit  of  10/. : — Held, 
that  the  purchase-money  was  in  the  nature  of 
a  fine  or  premium,  though  not  payable  at 
once,   and  fell  withiu  the  first  head  of  the 


schedule  in  55  Geo.  8,  c.  184,  tit.  ''Lea&e,** 
and,  therefore,  a  1/.  stamp  was  sufiicient. 
Cattle  V.  OarnhU,  5  Bing.  N.  C.  46;  7  D.  P. 
C.  98:  6  Scott,  783:  1  Am.  405;  2  Jur.  922. 

By  an  instrument  in  writing,  not  under  seal, 
recitmg  that  D.  had  purchased  a  piece  of 
gpround  with  four  messuages  built  thereon,  in 
one  of  which  the  plaintiff  resided,  it  was 
agreed  that  the  plaintiff  should  continue  to 
reside  therein  during  the  residue  of  D.*8  in- 
terest therein,  provided  the  plaintiff  should 
so  long  live,  at  the  annual  rent  of  one  shilling; 
and  in  the  event  of  his  dying  during  the 
term,  his  widow  should  reside  there  on  the 
same  terms ;  and  D.  further  agreed  to  assign 
all  his  interest  in  the  premises  so  purchased 
to  the  plaintiff,  on  payment  withiu  seven 
years  of  140/.,  together  with  all  expenses: — 
Held,  that  the  instrument  required  an  agree- 
ment stamp  as  well  as  a  lease  stamp.  Xjove- 
lock  V.  Frankland,  8  Q.  B.  871;  11  Jur.  1035; 
16  L.  J.,  Q.  B.  182. 

It  was  stated,  in  an  agreement  which 
amounted  to  a  lease,  that  A.  agreed  to  let 
premises  to  B.  for  two  years,  at  the  rent  of 
50/.  a  year;  that  B.  shall  have  the  ri^ht  of 
purchasing  the  premises  at  any  time  during 
the  term,  it  being  understood  that  A.  is  pos- 
sessed of  the  same  premises  for  his  own  life 
and  the  life  of  M.,  and  the  survivor  of  them: 
— Held,  that  a  30«.  stamp  was  sufficient. 
Worthington  v.  Warrington,  5  C.  B.  635 ;  17 
L.  J.,  C.  P.  117. 

The  plaintiff  demised  a  slate  pit  at  S.  and 
stone  quarries  at  M.  to  the  defendant,  under 
an  indenture  of  lease,  to  hold  the  one  from 
Lady-day,  1815,  and  the  other  from  Michael- 
HHis,  1817,  for  the  several  terms  of  fourteen 
years  from  the  respective  dates  thereof,  at 
the  yearly  rent  of  70/.  for  the  slate  pit,  and 
130/.  for  the  quarries:— Held,  that  all  the 
premises  might  be  demised  by  one  indenture 
of  lease,  and  that  one  ad  valorem  stamp  on 
the  aggregate  amount  was  sufficient  under  5v^ 
Geo.  8,  c.  184,  as  the  letting  must  be  consid- 
ered as  one  transaction,  there  being  no  evi- 
dence of  an  intent  by  the  parties  to  defraud 
the  revenue.  Boose  v.  Jackson,  6  Moore,  480 ; 
3  B.  «&  B.  185. 

A  lease  contained  a  demise  of  two  separate 
farms,  with  two  habendums,  differing  from 
each  other ;  a  reservation  of  a  separate  rent  in 
respect  of  each  farm,  and  separate  covenants, 
some  applying  to  one  farm,  some  to  the  other. 
The  lessee  entered  on  the  whole  at  one  time: 
— Held,  that  one  ad  valorem  stamp  for  the 
amount  of  both  rents  was  sufificieut.  Blount 
v.  Pearman,  1  Scott,  55;   1  Bing.  N.  C.  408.  . 

Where  an  instrument  demises  several 
matters  consisting  of  lands  and  other  interesta 
(some  of  which  are  incorporeal  tenements),  at 
one  fixed  rent,  one  ad  valorem  stamp  is  suffi- 
cient. Reg,  V.  HocJcworthy,  2  N.  &P.  383;  W.^ 
W.  &D.  707;  7A.  &E.  492. 

A  lease  which  demised  a  dwelling-house 
and  land  at  a  rent  certain,  and  then  demised 
two  fields,  from  the  succ-eeding  Michaelmas, 
at  the  same  rent  which  the  lessor  received 
from  the  persons  who  then  occupied  them, 
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does  not  require,  on  account  of  tlio  latter 
df^mise,  a  stamp  of  IZ.  10«.  It  is  sufficient  if 
such  an  ad  valorem  stamp  is  affix'd  as  will 
rover  the  whole  amount  of  n*nt  to  be  paid. 
Pnry  v.  Deere,  1  N.  &  P.  47;  5  A.  «&  E.  551 ; 
2  H*.  &  W.  803. 

The  ad  valorem  stamp  duty  on  a  lease  is  to 
b<"  rej^ulared  hy  the  ccmsideration  nppearing 
on  flu»  face  of  it,  althoiij^h  it  may  not  be  that 
which  is  actuallv  paid.  Duck  v.  Braddyll, 
MClel.  217;  13  Price,  456. 

An  instrument,  which  operated  na  a  lease, 
reserved  a  rent  of  50/.,  but  contained  a  stipu- 
lutir)n.  that  the  landlord  should  insure  the 
premises  for  1,000^.,  and  that  the  premiums 
of  insurance  should  be  added  to  the  rent  of 
50Z.,  and  become  due  and  pay;ii)lc  in  like 
manner  as  the  rent: — Held,  that  this  was  not 
a  *'decd  not  otherwise  chnrged"  within  55 
Geo.  3,  c.  184,  tit.  **D('ed,"  but  was  pn»perly 
stamped  with  an  ad  valorem  lease  stiunpof  if, 
10«.,  as  on  a  rent  exceeding  20/.,  nnd  not 
exceeding  100/. ;  and  that,  if  the  premiums  of 
insurance,  added  to  the  rent,  exceeded  100/., 
it  lay  upon  the  party  seeking  to  impearh  the 
instrument  to  show  that  they  rlid  so.  Wilson 
V.  Sinith,  12  M.  &  \V.  401 ;  1  D.  &  L.  633;  13 
L.  J.,  Exch.  113. 

Where  a  lease  ha.'1  two  distinct  reservations 
of  rent,  one  378/.,  in  respect  of  house  and 
land,  and  the  other  50/.,  for  furniture  and 
fixtures,  a  stamp  of  3/.,  sufficient  to  cover  the 
former,  but  not  sufficent  for  b'»th,  was  not 
enough.  Coster  y.  Coaling,  7  Bing.  456;  5 
M.  &  P.  809. 

By  a  lease  between  W.  and  S.,  indorsed  on  a 
prior  lease  between  the  same  parties,  reciting 
that,  in  consideration  of  money  laid  out  upon 
the  premises  by  W.,  S.  had  agreed  to  pay  a 
further  rent,  it  was  witnessed  that,  in  con- 
sideniticm  of  the  rent  reserved  bv  the  within- 
written  indenture,  and  of  the  covenants,  pro- 
visos and  agreements  therein  contained,  and 
also  in  consideration  of  the  further  yearly 
rent,  W.  demised  to  S.  the  premises  for  the 
residue  of  the  term  granted  by  the  within- 
written  indenture,  subject  to  the  provisos, 
covenants  and  agreements  therein  contained, 
yielding  the  rent,  in  addition  to  the  rent 
reserved  by  the  same  indenturt^: — Held,  that 
the  original  lease  did  not  require  nn  addi- 
tional stimp  on  account  of  the  le&sc  indorsed 
upon  it,  and  that  the  indorsed  lease  did  not 
require  a  progressive dutv,  within  55  Geo.  8,  c. 
184,  Sched.,  l*art  1,  Deed.  Weedon  v.  Wood- 
hriilge,  13  Jur.  G30.  n.— Q.  B. 

Necessity  of  setting  forth  proper  consid- 
eration in  the  inetrnment.] — A  lease  was  not 
void  by  48  Geo.  3,  c.  149,  s.  22,  for  omitting 
to  set  out  truly  the  whole  considenitiim  direct- 
ly or  indin'ctly  paid  or  agreed  to  be  paid, 
and  conseqnently  such  a  fact  would  form  no 
defense  in  an  ejectment  for  a  forfeiture.  Doe 
d.  Higginbotham  v.  Uohmn,  3D.  &  R.  186. 

The  plaintiff  granted  a  lease  to  the  defend- 
ant, in  consideration  of  a  premium  of  40/., 
and  being  indebted  to  the  defendant  in  that 

Lount  for  work  done,  a  settlement  of  ac- 


counts took  place  between  them,  when  the 
defendant  wns  allowed  the  40/.  in  account, 
but  no  moneys  in  fnct  passed.  The  plaintiff 
having  afterwnnlssued  tiie  defendant  for  37^. 
4s.  f«u*  rent  and  goods  sold,  the  defendant 
claimed  to  set  off  the  40/.  as  money  received 
for  his  use,  on  the  ground  that  it  was  not  ex- 
pressed in  the  lease,  and  therefore  he  was 
entitled  under  48  Geo.  3,  c.  149,  s.  24,  and 
55  Geo.  8,  c.  184,  to  recover  it: — Held,  that 
the  effect  of  those  statutes  is  to  put  leanes  for 
a  premium  on  the  SMme  footing  as  conveyances 
upon  a  siile.  so  that  in  all  cases  where  the  con- 
sideration IS  not  expressed  in  the  lease,  the 
amount  may  be  recovered  back.  Oingell  v. 
Parkins,  4  Exch.  720;  19  L.  J.,  Escb.  129. 

A.,  being  seized  in  fee  of  land,  contra<*ted 
with  B.  to  execute  to  him  a  lease  of  the  land 
and  a  house  to  l)e  built  thereon  by  B.,  for 
ninety-nine  years,  at  a  rent  of  91.  5s,  The 
house  having  been  built,  B.  contracted  with 
C.  to  sell  him  his  (B.^s)  interest  in  the  land 
and  house  for  850^.,  whi<!h  was  aecordiiigly 
paid.  In  order  to  effect  this  contract  B.  pro- 
cured an  indenture  to  be  made  between  him- 
self. A.  and  C,  whereby  A.  deroisea  to  C.  the 
house  and  land  for  ninety-nine  years,  at  the 
same  rent.  No  mention  was  made  in  this  in- 
strument of  the  purchase-money: — Held,  that 
the  \ea^e  was  a  conveyance,-  snd  that  B.  was 
liable  to  the  penalties  imposed  by  48  Geo.  8, 
c.  140,  s.  22,  for  omitting  to  set  forth  the  pur- 
chase-money. Att,  Gea,  v.  Brown,  8  Exch. 
602;  18  L.  J.,  Exch.  836.  See  Boone  v. 
MiUheU,  1  B.  &  C.  18. 

Failure  to  stamp ;  and  payment  of  penalty.] 
— If  an  instrument  of  demise  in  writing  of 
apartments  for  a  period  of  three  months  cer- 
tain requires  either  an  agreement  or  a  lease 
stamp,  it  is  not  necessary  that  it  should  be 
stain pf.*d  before  the  rule  is  granted  under  1 
Geo.  4,  c.  87;  it  is  sufficient  if  the  stamp  is 
affixed  at  any  time  he  fore  the  trial  of  the 
ejectment.  Doe  d.  PliiUipps  v.  Roe,  1  D.  & 
U.  443;  5  B.  &  A.  766. 

Where  an  instrument,  which  was  in  reality 
a  letise.  but  which  bore  an  agreement-  sbimp 
for  15.*?..  was  executed  in  1305,  at  which 
period  the  amount  of  the  stamp  on  a  lease,  ac- 
cording to  the  act  then  in  force,  was  1/.  10«., 
but  was  stamped  in  1834,  under  37  Geo,  3,  c. 
136,  8.  2,  with  a  stamp  of  IZ.,  beinsr  the 
amount  of  the  stamp  then  in  force: — Held, 
that  the  proper  duty  had  been  paid.  Buck- 
woHh  V.  Simpson,  1  C,  M.  &  R.  834;  5  Tyr. 
344;  1  Gale,  38. 

An  agreement  to  let  a  furnished  house  was 
drawn  up  by  the  plaintiff  and  sent  to  the  de- 
fendiint,  who  returned  it  unsigned,  and  sent 
a  letter,  in  which  he  wrote,  **I  approve  of 
the  agreement  and  will  sign  it;"  but,  before 
it  was  signed,  refused  to  carry  it  out,  on  the 
ground  that  she  found  the  plaintiff— while  as- 
suring her  th:it  he  meant  to  use  the  house  as 
a  private  residence — was  actually  advertising 
it  as  a  boarding-house: — Held,  first,  that  the 
agreement  required  a  2«.  M,  stamp,  but  might 
be  admitted    on   payment  of   the   penalty. 
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€7€ival€iro  v.  Pufjet,  4  P.  «fc  F.  537— Cromp- 

Held,  secondly,  that  if  the  letter  n mounted 
t.o  nn  ad ^p lion  of  it  as  a  final  ai^recmcnt,  it 
"^ould  be  sufficient  within  the  Statute  of 
IFniud'^.     rh. 

Held,  thirdly,  that  if  the  defendant  was 
deceived  into  adopting  it,  by  a  willful  mis- 
statement as  to  the  plaintiff^s  object,  that 
iRTOuld  support  a  plea  of  fraud.     /&. 

5.    Contracts  far  Lea»eB. 
(rr)  How  made;  Interpretation  and  Effect. 

When  agreement  to  give  lease  is  finally 
concladed.]— A  paper  sent  to  a  solicitor  as  in- 
structions to  prepare  a  lease,  may  be  treated 
as  the  final  agreement  for  the  lease,  if  the 
evidence  shows  that  it  was  only  so  sent  to  bo 
put  into  a  formal  shape;  but  the  act  of  so 
sending  it  is  evidenre  to  raise  a 'prima  facie 
presumption  that  it  did  not  contain  all  that 
the  parties  meant,  but  might  afterwards  be 
modified  by  either  of  tiiem.  Ititlgway  v. 
Wharton,  6  H.  L.  Cas.  238;  27  L.  J.,  Clianc. 
46;4  Jur.,  N.  S.  173. 

If  contracting  pnrties  agree  on  terms,  of 
which  there  is  sufficient  evidence,  but  con- 
template in  addition  a  more  formal  document, 
it  becomes  a  question  of  intention  merely 
whether  they  intend  it  as  a  memorial  of  the 
terms  already  agreed  on,  or  as  the  instrument 
by  which  alone  they  mean  to  be  bound.     lb. 

Negotiations  having  commenced  between 
the  plaintiffs  and  the  defendant  respecting  a 
le^ise  of  a  house  by  the  plaintiffs  to  the  de- 
fendant, they  forwarded  a  dnift  lease,  which 
defendant  sent  to  his  solicitors,  intimating 
that  he  would  leave  the  matter  in  their  hands. 
After  a  correspondence  between  tlic  solicitors 
of  each  party  with  reference  to  the  terms  of 
the  lease,  the  defendant's  solicitors  wrote  to 
the  plaintiffs'  solicitors,  **  We  have  just  seen 
our  client,  and  have  altered  this  draft  lease  in 
accordance  with  his  instructions.  We  trust 
there  will  be  now  no  impediment  to  prevent 
an  early  completion ;  and  we  shall  be  glad  to 
receive  the  draft  as  socm  as  you  can,  that  we 
may  engross  the  counterpart.  R.  <&  B."  To 
this  the  plaintiff's  solicitors  replied  by  letter, 
forwarding  the  draft  and  engrossment  of 
lease  and  counterpart,  claiming,  as  solicitors 
to  the  lessors,  to  be  entitled  to  engross  both 
at  the  expense  of  the  lessee,  and  requesting 
the  defen«b\nt's  solicitors,  when  they  haa 
compared,  to  tl' turn  the  engrossments  of  the 
lease  a-nl  counterpart,  when  they  (the  plaint- 
iffs' 8idieil«'rs)  would  be  prepared  to  exchange. 
The  defendant's  solicitors  objected  to  this, 
and  t!it»  negotiation  went  off.  The  plaintiffs 
Imviitg  brought  an  action  against  the  defend* 
ant  for  the  brench  of  an  agreement  to  accept 
a  lcat«e  on  terms  previously  agreed  upon : — 
Held,  that  there  was  no  evidence  of  an  author- 
ity from  the  defendant  to  his  solicitors  to 
sign  an  agreement  to  accept  a  lease  on  terms 
previously  agreed  upon;  and  that,  supposing 
tberv  bad  been  such  authority,  the  letter  of 


the  defendant's  sol  ici  tore  was  only  a  proposal, 
which  wa<  not  accepted  in  its  entirety,  the 
claim  to  engross  the  counterpart  lease  being  a 
substantial  part,  and  not  a  consequence  of  the 
agreement,  and  that,  therefore,  there  was  no 
signed  agreement  or  memorandum  thereof  to 
satisfy  the  fourth  section  of  the  Statute  of 
Frauds.  Forster  v.  Rowland^  80  L.  J.,  £xcb. 
800. 

Conditional  agreements.] — On  the  4th  of 
November,  1858,  A.  let  premises  to  B.  for  a 
term  <»f  four  years,  from  Michaelmas  preced- 
ing, at  a  yearly  rent,  payable  quarterly,  the 
agreement  containing  the  following  condi- 
tion: '*  The  condition  of  this  agreement  beinff 
binding  on  B.  is.  that  A.  shall  make  good 
and  support  the  floor  of  the  warehouse  of  the 
premises  within  twenty -eight  dtiys  of  the  date 
of  this  agreement;  if  not  done,  this  agreement 
to  be  void."     Within  the  twenty-eight  days 

A.  entered  with  workmen,  and  afterwards 
departed,  stating  that  he  had  made  all  secure. 

B.  paid  rent  at  Christmas,  and  at  Lady- day. 
Early  in  April,  1850,  the  warehouse  floor  hav- 
ing broken  in,  the  attention  of  the  commis- 
sioners of  sewers  was  called  to  the  state  of  the 
premises,  and  the  result  was  that  in  May  an 
order  was  made  upon  A.,  under  18  &  10  Vict, 
c.  122,  directing  him  to  secure  and  repair  tho 
same.  At  the  end  of  April  A  informed  B. 
that  he  whs  about  to  pull  down  the  premises, 
and  offered  to  assist  B.  in  removing  his  print- 
ing presses  and  plant.  After  the  date  of  the 
commissioners'  order  A.  entered  the  premises, 
and  pulled  down  tho  ground  floor  story  (in- 
cluding the  warehouse-floor)  and  took  no 
steps  to  replace  or  repair  it.  B.  thereupon 
obtained  other  promises,  and  he  and  his 
under-tenants  went  out,  and  on  the  2Bd  of 
June  B.  sent  A.  the  key,  with  a  letter,  stating 
that  he  had  been  forced  out  of  the  premises 
by  A.'s  willful  and  unnecessary  destruction  of 
the  warehouse-floor,  &c.  A.  received  the 
key,  read  the  letter,  and  said  nothinsf,  and  a 
few  days  afterwards  entered  and  pulled  down 
the  whole  house  for  the  purposeof  re  building 
it: — Held,  that  these  facts  showed  an  as^ree- 
ment  for  a  determination  of  the  tenancy  on 
the  23d  of  June,  and  consequently  that  A. 
could  not  sue  for  the  quarter's  rent.  Furni- 
vail  V.  Grove,  SC,  B.,  N.  8.  400;  30  L.  J.,  0. 
P.  3. 

The  following  words  in  an  agreement  for 
letting  do  not  create  a  condition: — '*  A.  (the 
tenant)  hereby  agrees  that  he  will  not  under- 
let the  premises  without  the  consent  in  writing 
of  the  landlord."  Shaw  v.  Coffin,  14  C.  B., 
N.  8.  372. 

An  agreement  for  a  tenancy  was  in  these 
terms:  **  Mr.  T.  engagesto  complete  the  whole 
work  necessary  by  tho  14th  June  next."  Then 
followed  an  enumeration  of  the  matters  to  be 
done  by  T. ;  and  the  agreement  concluded: 
**In  consideration  of  these  conditions  being 
fulfilled,  Mr.  M.  engages  to  take  the  house. 
No.  51  B.  park,  for  three  years,  at  the  annual 
rent  of  130/.,  to  be  paid  quarterly.  Rent  to 
begin  from  Midsummer  next:" — Held,  that 
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the  completion  of  the  '*work  necessary**  bj 
the  day  named  for  tbnt  purpose  was  a  condi- 
tion precedent  to  the  hindlord^s  rigtit  to  sue 
M.  for  not  becoming  tenant.  Tidey  v. 
MolUtt,  10  C.  B.,  N.  8.  298;  10  Jur.,  N. 
8.  800;  33  L.  J.,  C.  P.  235;  10  L.  T.,  N.  8. 
880. 

On  a  contract  in  a  letter  of  the  defendant 
assented  to  by  the  plaintiffs,  to  take  a  farm 
off  thfir  hands,  provided  he  was  accepted  by 
their  landlord  on  the  covenants  in  their  lease: 
— Held,  tliat  they  were  bound  to  procure  nnd 
deliver  to  him  tlie  lease,  and  it  having  been 
deposited  as  security  for  a  loan,  and  they  not 
having  procured  it,  the  plaintiffs  were  non- 
suited. Barton,  v.  Banks,  2  F.  &  F.  213— 
Blackburn. 

A  lease  of  a  house  was  granted  by  8.  to  the 
lessee  for  twenty-one  years  from  Ciiristnms, 
1856,  determinable  at  the  end  of  the  first 
seven  or  fourteen  years  upon  six  months' 
notice  by  either  party,  with  power  of  re-entry 
if  the  lessee  assigned  possession  without  the 
lessor's  consent.  In  October,  1801,  the  lessee 
agreed  in  writing,  without  the  lessor's  consent, 
to  sell  bis  interest  in  the  premises  to  the  plaint- 
iff, the  terms  of  which  were,  that  he  was  to 
pay  1,800^.  for  the  lessee's  improvements, 
which  sum  was  to  be  repaid  to  the  plaintiff  if 
he  was  ejected  by  the  lessee  in  the  first  in- 
stance; and  *'if  the  lessor  exercised  the  power 
of  determining  the  lease  at  Christmas,  1863, 
and  if  the  plaintiff  then  leaves  the  house," 
the  sum  of  I.IOOZ.,  part  of  the  1,8002.,  was  to 
be  returned  to  the  plaintiff.  The  lessor  gave 
notice  of  determining  the  lease  at  Christmas, 
1863,  and  subsequently  granted  a  new  lease 
at  a  largely  increased  rent  to  C.  the  aunt  of 
the  plaintiff,  who  had  resided  with  him  in  the 
house  sinre  October,  1861,  and  with  whom 
the  plaintiff  continued  to  reside  in  the  house 
under  the  new  lease,  so  that  ho  did  not 
actually  and  as  a  matter  of  fact  leave  the 
house: — Held,  that  the  plaintiff  was  entitled 
to  recover  the  1,100Z.,  imismuch  as  the  lease 
to  C.  was  a  new  lease  to  a  different  person  for 
a  different  term,  and  at  a  different  rent  from 
the  original  lease,  and  the  plaintiff  had  not  got 
the  equivalent  for  which  he  bargained  as  a 
consideration  for  the  1,100/.,  as  he  had  lost  his 
interest  in  the  house  as  tenant,  which,  by  a 
reasonal)lc  coUv^^truction,  amounted  to  leaving 
the  house.  R'uleout  v.  Lucas,  14  L.  T.,  N.  S. 
788— Exch.  Cham. 

On  a  contract  for  a  lease  conditional  on  the 
lessor's  ability  to  grant  it,  a  bill  for  specific 
performance  by  the  lessee  is  premature  if 
filed  before  he  can  show  that  the  lessor  is  able 
to  grant  the  lease.  Abbott  v.  Blah',  8  W.  R 
072— C. 

But  the  lessor's  acceptance  of  a  deposit  on 
a  premium  for  the  lease,  and  subsequent  in- 
terest on  the  balance,  sufficiently  removes  the 
condition,  so  as  to  entitle  the  lessee  to  file  a 
bill,  and  is  so  far  an  estoppel.     3. 

As  to  what  agreements  are  sufSciently  cer- 
tain to  be  enforced  specifically, — see  this  title, 
L,  6,  b. 


SUpiilatloni  as  to  covenant!  to  be  Inserted 
in  lease.] — If  an  agreement  for  a  lease  contains 
no  stipulation  as  to  covenants,  the  party  agree- 
iug  to  take  the  lease  has  a  right  to  a  lease  con- 
taining only  usual  covenants,  and  a  restriction 
against  particular  trades,  not  being  a  usual 
covenant,  cannot  be  introduced  into  the  lease. 
Prapert  v.  Parker,  3  Mylne  &  K.  280. 

Where  in  an  agreement  for  the  lease  of  a 
house,  to  be  granted  by  the  defendant  to  the 
plaintiff,  it  was  stipulated  that  the  lease  should 
contain  the  usual  covenants  between  landlord 
and  tenant,  and  that  the  house  shonld  not  be 
converted  into  a  school,  it  is  inmiaterial 
whether  the  plaintiff  had  or  had  not  notice 
that  the  defendant  derived  his  title  under  a 
lease  from  another  person ;  because  the  agree- 
ment amounta  to  a  representation  on  the  part 
of  the  defendant,  that  he  was  at  libertv  to 
grant  a  lease  conformably  to  the  terms  of  the 
agreement.  Van  v.  Carpe,  8  Mylne  &  K. 
269. 

Under  a  power  to  make  leases  for  years, 
determiuHble  on  lives,  of  premises  usually  so 
leased,  reserving  the  usual  rents  and  heriots, 
and  so  as  there  should  be  contained  usual  and 
reasfinable  covenants,  a  lease  was  granted  in 
1831.  This  lease  contained  a  covenant  to  do 
suit  and  service  at  the  courts  of  the  manor  of 
\y.,  but  no  covenant  to  pay  fines.  In  what 
was  taken  as  the  pattern  lease,  executed  in 
1749,  there  was  a  covenant  to  pay  fines,  as 
well  as  to  do  suit  and  service.  It  appeared, 
that,  from  a  date  prior  to  1749,  there  had  been 
no  courts  baron  or  customary  courts  held  for 
the  manor,  and  no  evidence  was  given  of  the 
existence  of  any  freehold  or  copyhold  tenants: 
— Held,  that  the  covenant  to  pay  fines  was 
not  a  usual  or  reasonable  covenant,  the  omis- 
sion of  which  avoided  the  lease.  Doe  d. 
Egremmt  v.  WUlUnns,  11  Q.  B.  688;  12  Jur. 
455;  17  L.  .J.,  Q.  B.  154. 

A.  agreed  to  let,  and  B.  to  take,  a  piece  of 
land,  with  liberty  to  build  thereon  such  ware- 
houses, glasshouses,  kilns,  houses  for  work- 
men, and  erections  necessary  for  carrying  on 
the  business  of  a  glass  manufactory,  as  he 
should  think  fit,  for  sixty-one  years,  at  a  cer- 
t^iinrent;  and  B.  agreed  to  pay  t lie  rent,  to 
build  in  a  substantial  manner,  and  not  to  use 
the  premises  for  any  other  purpose  than  a  glass 
manufactory  during  the  term;  a  lease  and 
counterpart  to  be  executed  in  conformity  with 
the  agreement,  in  which  should  be  inserted  all 
usual  covenants : — Held,  that  this  agreement 
did  not  warrant  the  insertion  in  tiie  lease  of 
aq  affirmative  covenant  by  the  lessee  that  he 
would  carry  on  tlie  business  of  a  glass  manu- 
factory on  the  premises  during  the  term.  Doe 
d.  Bute  V.  Guest,  15  M.  &  W.  160. 

Under  a  contract  for  a  lease  of  a  mill,  to 
contain  *^aU  usual  and  necessary  covenants 
and  provisos,"  and  particularly  a  covenant 
on  the  part  oif  the  lessee  to  keep  the  mill  in 
good  tenantable  repair: — Held,  that  the  lessee 
was  not  entitled  to  have  introduced  into  the 
covenant  the  words,  "damages  by  fire  or 
tempest  only  excepted.'*  Sluirp  v.  MUXigan^ 
23  Beav.  419. 
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There  is  nothing  unreasonable  in  a  cove- 
nant not  to  sublet  without  license,  or  in  a 
Eroviso  for  re-entry  on  the  whole  premises  on 
reach  of  any  covenant  in  the  lease.  Haber- 
dcuihert^  Company  v.  Imoc^  3  Jur. ,  N.  S.  04 — 
V.  C.  W. 

Under  an  executory  agreement  to  grant  a 
lease  of  an  hotel,  with  general  and  usual  cove- 
nants:— Held,  under  the  circumstances,  that 
the  lease  ought  to  ccmtain  a  power  of  re-entry 
on  the  lessee^s  becoming  bankrupt  or  taking 
the  benefit  of  the  Insolvent  Debtors'  Act. 
Haines  v.  Burnett^  27  Beav.  500;  20  L.  J., 
Chanc.  289;  5  Jur.,  N.  8.  1379;  1  L.  T.,  N. 
S.   18. 

A.,  who  was  under  an  agreement  to  take 
the  lease  of  a  house,  the  lease  to  contain  nil 
*' usual  covenants,"  agreed  to  assign  all  his 
interest  to  B.,  and  forwarded  him  a  copy  of 
the  agreement  for  a  lease.  In  answer  to 
inquiries  by  B.,  A.  stated  that  the  lessee  would 
not  have  to  do  substantial  repairs: — Held, 
first,  that  A.'s  statement  was  a  misrepresenta- 
tion of  a  matter  of  law,  and  not  of  fact,  and 
that  A.  was  not  bound  by  it.  Kendall  v.  HiU^ 
6Jur.,  N.  8.  908— R. 

Held,  secondly,  that,  upon  the  facts  in  the 
case,  B.  was  bound  to  repair  the  house  in  the 
event  of  damage  by  fire.     lb. 

Covenants  in  restraint  of  trade  in  a  trading 
locality  are  not  considered  usual  covenants. 
WUbraham  v.  Liteney^  18  Beav.  200. 

A  covenant  not  to  assign  without  the  leave 
of  the  landlord,  is  a  fair  and  usual  covenant. 
Morgan  v.  Slaughter^  1  Esp.  8 — Kenycm. 

Under  a  power  to  a  tenant  for  life  to  lease 
for  years,  reserving  the  usual  covenants,  a 
lease  made  by  him,  containing  a  proviso,  that 
in  ca.se  the  premises  were  l)Iown  down  or 
burned,  the  lessor  should  rebuild,  otherwise 
the  rent  should  cease,  is  void ;  the  court  find- 
ing that  such  covenant  is  unusual.  Doe  d. 
Ellis  V.  Sandham,  1  T.  R.  705. 

The  reasonableness  of  a  covenant  by  a 
lessee,  in  a  lease  of  lands  renewable  forever, 
that  he  and  his  heirs  shall  always  live  upon  . 
the  lands,  or  pay  an  additional  rent,  with 
remedies  by  distress  and  entry,  is  properly 
triable  at  law;  and  a  court  of  equity  ought 
not  to  interpose  or  give  relief  against  it. 
Ponsonby  v.  Adams,  2  13ro.  P.  C.  431. 

A  parcy  contracted  for  an  assignment  of  a 
lease  of  a  public- house,  which  in  the  agree- 
ment was  described  as  holden  at  a  certain  net 
annual  rent  under  usual  and  common  cove- 
nants. And  the  lease  contained  a  covenant  by 
tlie  tenant  to  pay  land-tax,  sewcrs'-rate,  and 
all  other  taxes,  and  a  proviso  for  re-entiy  if 
any  business  but  that  of  a  victunler  should 
be  carried  on  in  the  house ;  and  it  was  proved 
that  a  considerable  majority  of  public-house 
leases  contained  such  a  proviso:— -Held,  that 
the  covenant  to  pay  land-tax,  sewers'-ratc, 
and  other  taxes,  was  a  common  covenant  in  a 
lease,  reserving  a  net  rent;  and  that  the  pro- 
viso for  re-entry  must,  with  reference  to  a 
lease  of  a  public-house,  also  be  considered 
usual  and  common.  Bennett  v.  Wom/icJe,  7  B. 
k  C.  627;  1  M.  &  R.  044;  3  C.  &  P.  90. 


What  are  usual  covenants  is  a  question  of 
fact,  and  not  of  law.     lb. 

Upon  a  negotiation  between  A.  and  B.  for 
the  grant  of  a  lease,  B.,  the  proposed  lessee, 
informed  the  agent  of  A.  that  he  wanted  the 
premises  for  the  purpose  of  carrying  on  there- 
in the  business  of  a  retailer  of  beer,  and 
inquired  whether  there  was  anything  in  the 
original  lease  to  restrain  tlie  tenant  from 
carrying  on  such  business  therein,  to  which 
inqniry  the  agent,  being  ignorant  of  the  coi^- 
tents  of  the  lease,  but  knowing  that  such 
trade  had  been  carried  on  upon  the  premises 
for  some  years,  replied  that  there  was  nothing, 
so  far  as  he  knew,  to  prevent  the  tenant  from 
carrying  on  the  proposed  trade.  B.  therefore 
consented  to  take  a  lease,  and  a  memorandum 
to  the  following  effect  was  drawn  up  and 
signed  by  the  parties: — "Lease,  twenty-one 
years  from  Lady -day,  1853.  Lease  and  count- 
erpart to  contain  all  usual  and  proper  cove- 
nants, and  particularly  those  contained  in  the 
lease  under  which  the  premises  are  held,  so 
that  the  same  in  no  way  restricts  the  trade  of 
a  retailer  of  beer.  Lessee  not  to  require  pro- 
duction of  the  lessor's  title:" — Held,  that  A. 
duly  performed  his  contriict  by  being  ready 
to  grant  a  lease  without  a  covenant  to  restrict 
the  lessee  from  using  the  premises  as  a  beer- 
shop,  notwithstanding  that  there  were  such 
restrictive  words  in  the  lease  under  which  he 
himself  held.  Bay  ward  v.  Parke,  10  C.  B. 
295;  1  Jur.,  N.  8.  781;  24  L.  J.,  C.  P.  217. 

Under  an  agreement  for  a  lease  to  contain 
**all  usual  and  customary  mining  clauses, '' 
the  landlord  is  not  entitled  to  have  inserted 
in  the  lease  a  proviso  for  re-entry  on  breach  of 
any  of  the  covenants  by  the  lessee,  or  other- 
wise than  on  non-payment  of  rent.  Ilodjkin" 
son  V.  Crowe,  44  L.  J.,  Chanc.  080;  10  L.  R., 
Ch.  022;  23  W.  R.  885;  83  L.  T.,  N.  8.  388; 
reversing  the  decision  of  Bacon,  V.  C,  19  L. 
R.,  Eq.  591;  33  L.  T.,  N.  8.  122;  44  L.  J., 
Chanc.  238. 

Semble,  that  the  rule  is  not  limited  to 
mining  leases.     lb, 

StipnlationB  as  to  term.]— It  is  a  settled  rule 
of  law  that  an  agreement  for  a  lease  for  seven 
or  fourteen  years  means  a  lease  for  fouiteen 
years,  determinable  by  the  lessee,  but  not  by 
the  lessor,  at  the  end  of  seven  years.  Powdl 
V.  Smith,  14  L.  R.,  £q.  85;  41  L.  J.,  Chanc. 
734;  20  W.  R.  002— R. 

An  agreement  for  a  lease  for  seven,  fourteen 
or years  entitles  the  lessee,  in  the  ab- 
sence of  other  stipulations,  to  a  lease  for 
fourteen  years,  determinable  at  the  end  of 
seven  years  at  bis  option  only,  though  the 
lessor  proves  that  he  supposed  such  an  agree- 
ment gave  to  him,  as  well  as  to  the  lessee, 
the  option  of  determining  it  at  that  time. 
lb, 

A  land  agent  having  no  power  to  grant 
leases  without  reserving  to  his  principal  the 
power  of  determining  them  at  the  expiration 
of  every  seven  yeara,  entered  into  an  agree- 
ment for  a  grant  to  an  intending  tenant  of  a 
lease  for  seven  or  fourteen  years.    The  tenant 
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was  put  into  possession  of  the  farm,  nnd  took 
tho  stock  on  it  from  the  outgoing  tenant  at  a 
y:itu;iti<)n.  The  lessor,  who  did  not  know  the 
rule  of  law  above  mentioned,  refused  to  grant 
a  lease  without  reserving  to  himself  the  right 
to  terminate  it  at  the  end  of  seven  years,  as 
well  n'i  ;iiviog  sucli  right  to  the  tenant: — 
Held,  that  the  lessor  was  not  entitled  to  have 
a  power  of  determining  the  lease  at  the  end 
of  seven  years;  for  his  ignonince  of  the  law 
was  HO  excuse,  nnd  he  could  not  repudiate 
his  auent's  act  after  letting  the  tenant  take 
possession  of  the  farm  on  the  faith  of  it. 
Ih 

As  to  commencement  and  duration  of  term, 
— see  this  title,  IL,  2. 

Implied  undertaking  of  lessor  for  title.] — 
By  agreeing  to  grant  a  lease,  a  party  does  not 
impliedly  eiigjigt?  for  a  general  warranty,  nor 
undertake  to  deliver  an  abstract  of  his  title. 
OtriUim  V.  Stone,  a  Taunt.  43;J. 

Nor  that  he  has  a  good  title  to  the  fee- 
simple,  and  will  deliver  a  written  abstract. 
Temp'e  v.  Drown,  6  Taunt.  GO. 

An  agreement  to  grant  a  lease  contains  an 
implied  undertaking  on  the  part  of  the  in- 
tended lessor  that  he  has  title  to  grant  such 
lease;  and  if  he  has  not,  he  is  liable  to  an  ac- 
tion at  the  suit  of  the  intended  lessee. 
Strnnks  v.  St.  John,  30  L.  J.,  C.  P.  118;  2  L.  R, 
0.  P.  370;  15  W.  H.  078;  10 L.  T.,  N.  8.  283. 

Upon  a  contract  for  the  srde  of  an  agree- 
ment for  a  lease,  it  is  not  an  implied  condition 
that  the  lessor  has  power  to  grant  the  lease. 
Eintrea  v.  Perston,  1  H.  &  N.  857;  25  L.  J., 
Exch.  287. 

Under  a  parol  demise,  the  law  implies  an 
agreement  for  (jniet  enjoyment,  but  not  of 
good  title.  Bandy  v.  GartwriglUy  8  Exch. 
1)13;  22  L.  J.,  Exch.  285. 

A  declaration  that  the  defendant  had 
agreed  to  let  premises  to  the  plaintiff  on  cer- 
tain terms,  and  that,  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  had 
promised  to  perform  all  things  in  the  agree- 
ment contained  on  his  part  to  be  performed, 
the  defendant  promised  the  plaintiff  that  he 
had  good  right  and  title,  and  full  and  lawful 
power  and  authority,  to  let  the  premises  to 
the  plaintiff  without  restriction  as  to  the  pur- 
pose for  which  the  same  should  be  occupied : 
— Held,  bad,  inasmuch  as  the  promise  alleged 
could  not  be  implied  from  the  relation  of 
landlord  and  tenant,  and  was  without  con- 
sideration to  support  it.  JaeJoion  v.  Cobbiny  1 
D.,  N.  S.  90;  8M.  &W.  790. 

By  a  memorandum  A.  agreed  to  let  premises 
to  B.  for  two  years  at  a  certain  rent:  and  that 
B.  should  Iiave  the  right  of  purchasing  the 
premises  at  the  end  of  or  at  any  time  during 
the  term  for  a  given  sum;  *Mt  being  under- 
stood that  A.  was  possessed  of  the  premises 
for  his  own  life  and  the  life  of  M.,  and  of  the 
survivor  of  them:" — Held,  that  by  this  agree- 
ment A.  bound  himself  to  make  title  to  the 
premises,  for  the  lives  of  himself  and  M.  and 
the    life    of   the    surviyor.     Warthingtan  y. 


Warrington^  6  C.  B.   635;  17  L.  J.,     C.    P. 

117. 

As  to  effect  of  want  of  title  of  lessor, — see 
this  title,  I.,  2. 

As  to  estoppel  of  tenant  to  dispute  title  of 
landlord,  see  this  title,  X. 

Agreements  for  tmder-leases.] — A  party 
who  enters  into  an  agreement  for  an  under- 
lease, without  inquinng  into  the  coyenants  of 
the  original  lease,  has  constractive  notice 
of  all  usual  covenants  in  the  original  lease. 
Fligfit  y.  Bartm,  8  Mylne  &  K.  282. 

But  where  a  party  entered  into  an  acrree- 
ment  under  a  lease  for  an  under-lease,  and  in- 
formed the  lessee  of  the  nature  of  the  business 
which  he  meant  to  carry  on  in  the  premises, 
and  the  lessee  did  not  apprise  him  that  there 
was  a  covenant  in  the  original  lease  prohibiting 
such  business: — Held,  that  the  silence  of  the 
lessee  was  equivalent  to  a  representation  that 
there  was  no  such  prohibitory  covenant.      J^d. 

It  is  the  duty  of  a  person  contracting  for 
an  under-lease  to  inform  himself  of  the  cr»ve- 
nants  contained  in  the  original  lease,  and  if 
he  enters  and  takes  possession  of  the  property 
he  will  be  bound  by  those  covenants.  Co^ser 
V.  CoUinge,  3  Mylne  &  K.  283. 

Where  an  under-lessee  covenants  to  observe 
the  covenants  of  the  original  lease,  it  is  the 
same  as  if  those  covenants  had  been  inserted 
at  length  in  the  under-lease.  Piggott  ▼. 
Stratton,  29  L.  J.,  Chanc.  1;  1  De  G.,  P.  & 
J.  83;0  Jur.,  N.  8.  129. 

The  principle  that  a  person  who  contracts 
to  take  an  underlease  and  takes  possession  is 
bound  by  the  provisions  of  the  original  lease, 
applies  only  where  there  has  been  a  fair  op- 
portunity of  ascertaining  what  such  provisions 
are.  Hyds  v.  Warden,  87  L.  T.,  N.  8.  567— 
C.  A. 

Obligation  to  accept  lease.] — By  an  agreo- 
ment  to  take  a  lease,  the  landlord  was  to  put  the 
premises  in  repair.  The  tenant  took  possession, 
and  on  his  application  the  repairs  were  made 
after  delay.  A  lease  was  then  tendered 
containing  certain  covenants  in  the  landlord's 
lease: — Held,  that  the  delay  in  doing  the 
repairs,  and  the  tenant's  previous  ignorance 
of  the  covenants,  would  not  excuse  him  from 
accepting  the  lease.  Nash  v.  Cockrane,  3  Jur. 
973— C. 

The  tenant  of  business  premises  covenanted 
by  a  deed  of  arrangement,  made  between 
himself  and  the  administrator  of  his  deceased 
partner,  in  whom  the  premises  were  vested, 
to  accept  a  lease  of  the  pn'mises  for  a  term  at 
a  rent  named  in  the  deed,  and  it  was  stipu- 
lated that  the  lease  should  contain  a  covenant 
by  him  to  keep  the  premises  in  repair,  and 
other  covenants  usual  in  leases  of  a  like 
nature.  He  retained  possession  of  the  prem- 
ises till  his  death,  but  was  never  called  upoa 
to  execute  a  lease : — Held,  that  the  adminis- 
tratoi;  was  entitled  to  rank  as  a  specialty 
creditor  in  res|)ect  of  his  claim  for  rent  and 
dilapidations  in  the  same  manner  as  if  a  lease 
had  been  executed  in  pursuance  of  the  deed 
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in  the  day  of  the  date  thereof.  Kidd  v. 
>jone,  40  L.  J.,  Chanc.  631;  12  L.  R.,  Eq. 
;  24  L.  T.,  N.  8.  356— V.  0.  B. 
As  part  of  the  same  arrangemcut  theteDant 
v'c  to  the  administrator  a  liond  to  seetire 
pairt  of  n  sum  due  from  him  to  the  partner- 
ship, and  thereby  bound  himself,  in  case  he 
slioultl  not  punctually  pay  the  installments 
tli«  rein  mentioned,  to  {Kiy  the  remainder  of 
th(^  sum  due.  The  installments  wore  not  paid 
re^larly: — Held,  that  the  administrator  was 
en.  it  led  i(»  claim  as  a  specialty  creditor  for 
the  w'bole  sum.     lb. 

(b)  When  and  how  Specific  Performance  may 

be  compelled. 

Snforcing  by  bill  in  equity,  generally.]-^ 
A  tenant  having  Cdmmitted  breaches  of  cove- 
nant by  waste,  or  treating  the  land  in  an 
unhuHhand-Ilkc  manner,  is  not  entitled  to  a 
si^ecitic  performance  of  an  agreement  for  a 
lease.     JIUl  v.  Barclay^  18  Ves.  63. 

When  the  conditions  of  an  agreement  be- 
tween landlord  and  builder,  whereby  the 
latull  rd  agrees  to  grant  leases  of  successive 
plots  of  land  us  the  houses  upon  each  of  them 
are  built  to  a  certain  st4)ge,  are  by  the  terms 
of  the  contract  separable,  there  is  no  rule  of 
equity  to  prevent  them  from  being  separately 
enlorccd  by  way  of  specific  performance. 
Therefore,  where  the  assignee  of  the  builder's 
interest  had  ompleted  the  houses  upon  some 
only  of  the  plots  agreed  to  be  built  upon: — 
Held,  upiu  a  bill  for  specific  performance, 
that  he  was  entitled  to  the  leases  of  those 
plots,  even  though  disclaiming  all  interest  in 
the  remaining  plots.  Wilkinson  v.  C/emente, 
42  L.  J.,  Chanc.  38;  8  L.  R.,  Ch.  96;  27  L. 
T.,  N.  S.  834;  21  W.  U.  00. 

A  lessee  of  premises  covenanted  with  his 
nnder-lessees  of  jmrt,  that  in  case  he  obtained 
an  extension  of  the  term  or  a  renewal  of  his 
lease,  he  would  give  to  the  under-lessees  a 
like  renewal  or  extension  of  his  under- term. 
A  lease  was  subsequently  tuken  from  the 
ground  landloni  for  an  extended  term,  in  the 
name  i>f  a  trustee,  for  the  separate  use  of  the 
lessee's  wife.  The  under-lessees  filed  a  bill 
against  the  lessee,  his  wife,  and  her  trustee, 
charging  thnt  the  extended  lease  had  been 
taken  in  a  trustee's  name,  in  order  to  defeat 
their  rights  under  the  lessee's  covenant,  and 
praying  that  the  wife  and  her  trustee  might 
be  decreed  to  grant  an  under-lease  to  the 
plaintitis  for  the  extended  term: — Held,  that 
the  relief  sought  could  not  bo  given,  as  the 
suit  was  virtually  one  for  specific  performance 
against  persons  who  were  not  parties  to  the 
original  covenant  or  contract  to  renew  the 
under-lease.  Lumley  v.  Timms,  28  L.  T.,  N. 
8.  157;  21  W.  U-  819— U. 

To  a  suit  for  specific  performance,  by  the 
purchaser  against  the  vendor  of  a  leasehold 
interest,  it  is  not  a  defense  tliat  the  lease  con- 
tains a  covenant  against  alienation  without 
the  consent  of  the  landlord,  and  that  it  does 
not  ap2)ear  that  the  consent  of  the  landlord 


has  been  obtained.     Leiteh  ▼.  Simpiony  5  Ir« 
R.,Eq.  613— V.  C. 

A  lessee  of  a  house  agreed  to  sublet  two 
rooms  for  a  part  of  his  term,  taking  a  fine; 
he  afterwards  became  bankrupt  and  his  trus- 
tee disclaimed  the  lease.  The  landlord  com- 
menced an  action  of  ejectment  against  the 
sub- lessee.  The  sub- lessee  ^led  his  bill  to 
restrain  the  action,  and  to  compel  the  land- 
lord to  grant  him  a  lease  according  to  the 
terms  of  his  agreement  with  the  first  lessee. 
Tlie  provisions  of  the  agreement  differed  from 
those  of  the  lease: — Held,  that  the  sub  lessee 
had.no  equity  to  enforce  the  provisions  of  the 
agreement  against  the  landlord.  Taylor  v. 
GiU4}U,  32  L.  T,  N.  B.  795;  24  W.  R.  65;  20 
L.  R.,  Eq.  682;  44  L.  J.,  Chanc.  740— V.  0. 
H. 

—  where  terms  of  agreement  are  tmcertain 
or  indefinite.] — An  agreement  to  take  a  lease 
of  a  house,  if  put  into  thorough  repair,  and 
the  drawing-rooms  **  hands<imely  decorated 
according  to  the  present  style,"  is  too  uncer- 
tain f<^r  the  court  to  enforce.  Taylarv.  Port- 
ington,  7  De  G.,  M.  &  G.  328. 

Where  terms  for  letting  farms  provided  that 
all  materials  required  for  building  proposed 
to  be  built,  or  that  might  thereafter  be  built, 
shf>uld  be  led  at  the  expense  of  the  tenant; 
that  the  landlord  should  drain,  the  tenant 
leading  tiles;  that  gates,  buildings,  ''&c." 
should  be  left  in  repair  by  the  tenant,  the 
landlord  finding  new  gates  when  required; 
that  the  landlord  reserved  to  himself  all  cus- 
tomary rights  and  reservations,  such  as  lib-; 
erty  to  cut  and  plant  timber,  search  for  and 
work  mines  or  minerals,  **  i&c."  allowing  the 
tenant  for  any  reasonable  damages: — Held, 
that  these  stipulations  did  not  render  the 
agreement  uncertain,  so  as  to  be  incapable  of 
being  enforced  specifically.  Parker  v.  TVw- 
v>fU,  2  De  G.  «&  J.  559;  27  L.  J.,  Chanc.  812; 
4  Jur.,  N.  8.  1006. 

A.,  by  contract  in  writing,  agreed  with  B. 
to  take  a  lease  of  'Uhose  two  seams  of  coal, 
known  as  the  two-feet  coal  and  the  three- 
feet  coal,  lying  under  lands  hereafter  to  be 
defined  in  the  Bank  End  estate,"  and  B.  agreed 
to  let  to  A.,  ^*  the  before-mentioned  seams  of 
coal :"— Held,  that  the  contract  was  sufficient- 
ly definite  to  enforce,  and  that  the  true  con- 
struction of  it  was,  that  the  boundaries  of  the 
estate,  which  consisted  of  about  twenty-seven 
acres,  were  to  be  thereafter  defined.  Hey  wood 
v.  Cope,  25  Beav.  140;  27  L.  J.,  Chanc.  468. 

— in  cases  of  mistake.] — The  court  will 
not  refuse  to  decree  the  specific  performance 
of  an  agreement,  on  the  ground  that  one  of 
the  contracting  parties  has  mistaken  its  legal 
effect.  Powell  v.  Smith,  14  L.  R.,  Eq.  85;  41 
Jj,  J.,  Chanc.  734;  20  W.  R  602— R. 

Therefore,  when  a  lessor's  agent  had  con- 
tracted to  grant  a  lease  for  seven  or  fourteen 
years,  which  the  lessor  understood  to  mean  a 
lease  determinable  at  the  lessor's  option,  and 
alleged  that  the  agent  had  acted  without 
authority : — Held,  that  the  lessee  was  entitled 
to  have  the  agreement  specifically  performed, 
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and  to  ha  ire  a  lease  for  fourteen  years,  deter- 
minable at  his  own  option  at  the  end  of  seven 
years.     lb. 

Held,  also  that  the  lessee  having  been  pat 
into  possession  of  the  larm  under  the  agree- 
ment, the  lessor  was  precluded  from  disput- 
ing the  agent^s  authority,     lb. 

Contract  by  a  railway  company  to  grant  a 
lease  of  the  whole  of  a  house  I^o.  1,  and  part 
of  a  house  No.  2: — Held,  part  of  the  house 
No.  1  being  evidently  intended  to  be  re- 
tained by  the  company,  that  only  that  other 
part  of  it  designated  in  a  plan  was  meant  to 
be  included  in  the  lease,  and  a  bill  to  compel 
a  lease  of  the  whole  house  was  dismissed. 
Jiiehfirds  v.  North  London  BaUway  Companpy 
20  W.  R.  194— R. 

Where  a  tender  for  a  lease  of  a  farm  was 
accepted  under  the  mistaken  impression  that 
the  quantity  of  land  inserted  therein  by  tlie 
person  making  the  tender  was  the  same  as 
that  intended  to  be  let,  and  it  was  subse- 
quently discovered  that  the  quantity  of  land 
inserted  in  the  accepted  tender  was  of  larger 
amount  than  was  intended  to  be  let: — Held, 
tliat  fis  the  mistake  was  one  which  related  to 
quantity  only  it  did  not  touch  the  essential 
terms  of  the  contract,  and  that  specific  per- 
formance could  be  granted  with  an  abatement. 
MoKetme  v.  Hetiketh,  26  W.  B.  189-— Fry,  J. 

Bffect  of  part  performance  of  agreement  by 
possession,  expenditures,  Ac.  J — A  parol  agree- 
ment was  entered  into  for  a  lease,  on  terms 
which,  by  direction  of  the  proposed  lessor, 
the  proposed  tenant  instructed  a  solicitor  to 
reduce  to  writing.  Tlie  solicitor  took  down 
.  the  terms  as  stated  by  the  tenant,  and  after- 
wards prepared  from  them  a  draft  agreement, 
embodying  these  and  other  terms,  and  sent  it 
to  the  lessor,  who  afterwards,  and  without 
objecting  to  it,  let  the  tenant  into  possession, 
and  directed  the  solicitor  to  piepare  alease  in 
conformity  with  the  draft  aOTeement,  but  sub- 
sequently objected  to  the  Tease  so  proposed, 
and  gave  the  tenant  notice  to  quit:— Held, 
that  the  delivery  and  taking  of  possession 
were  a  sufficient  part  performance  of  the 
agreement,  as  expressed  in  the  draft,  to  ez-c 
elude  a  defense  founded  on  the  Statute  of 
Frauds.  Pain  v.  Coombs,  1  De  G.  &  J.  84;  3 
Jur.,  N.  S.  847. 

A  landlord  having  verbally  agreed  with  his 
tenant  to  grant  him  a  lease  jfor  twenty-one 
years  at  an  increased  rent,  with  the  option  of 
purchasing  the  freehold,  died  before  the  exe- 
cution of  the  lease.  Before  his  death  the 
tenant  had  paid  one  quarterns  rent  at  the  in- 
creased rate: — Held,  that  this  constituted 
a  sufficient  part  performance  of  the  agree- 
ment to  take  the  curc  out  of  the  Statute  of 
Frauds,  and  specific  performance  was  decreed.^ 
Nunnw.  Fabian,  1  L.  R.,  Ch.  35;  35  L.  J., 
Chanc.  140—0. 

It  was  part  of  an  agreement  to  purchase  a 
farm  that  the  vendor  should,  for  twelve 
years  from  the  completion,  be  at  lii)erty  to 
require,  at  his  own  expense,  and  the  pur- 
chaser agreed  to  grant  him,  a  lease  of  the 


farm,  at  a  rent  to  be  estimated  at  a  specified 
percentage  on  the  outlay  in  making    the    pur- 
chase.     The  vendor,   just  before  tlie    com- 
pletion,  wrote  a    letter  to    the    purchaser, 
agreeing  to  pay  the  percentage  on  the  amouDt 
or  the    purchase-money    (which    had     been 
already  paid),  but  stating  that  the  letter  was 
a  temporary  thing  until  the  completion  of  the 
purchase,  and  the  execution  of  an  agreement 
already  prepared  and  intended  to  be  executed. 
The  agreement  referred  to  had  been  engrossed, 
and  provided  for  the  payment  of  a  rent  cal- 
culated on  the  aggregate  amount  of  the  pur- 
chase-money and  expenses  of  the  purchase 
and  of  repairs,  but  left  the  amount  in  blank. 
It  was  never  signed,  but  the  vendor  remained 
in  possession,  and  paid  rent  calculated  on  the 
ag&fregate  amount : — Held,  that  there  inras  a 
sufficient  part  performance  to  exclude  a  de- 
fense founded  on  the  Statute  of  Frauds,  to  a 
bill  for  specific  performance  of  the  agreement 
to  take  a  lease.    Powell  v.  Lovegrove,  8  X>e 
G.,M.  &G.  357. 

A  tenant  having  entered  into  possession  of 
a  farm,  and  expended  moneys  under  an  agree- 
ment that  the  landlord  would  grant  a  Tease 
for  twenty-(me  years,  and  make  such  improve- 
ments and  repairs  as  he   and  the  landlord 
should  jointly  agree: — Held,  that  the  stipu- 
lation as  to  repairs  was  not  of  the  essence  of 
the  agreement;  and  that  the  impossibility  of 
the  strict  performance  of  that  stipulation,  in 
consequence  of  the  death  of  the  landlord,  was 
no  sumcient  reason  for  allowing  a  demurrer 
to  a  bill  for  specific  performance,  where  the 
tenant  had  so  long  a  possession,  and  had  ex- 
pended money  on  the  faith  of  the  agreement. 
Nory^is  v.  Jackaon,  3  Giflf.  896;  8  Jur.,  N.  S. 
930;  10  W.  R.  228;  5  L.  T.,  N.  8.  576. 

Possession  and  expenditure  on  the  faith  of 
a  parol  agreement  to  grant  a  lease  of  a  farm, 
are  sufficient  to  entitle  thetenant  to  a  lease, 
alttiough  the  agreement  is  denied  by  the  land- 
lord. Farrall  v.  Davenport,  8  Giff.  808;  8 
Jur.,  N.  8.  862;  affirmed  on  appeal,  8  Jur.,  N. 
8.  1043-C. 

A.,  a  tenant  in  possession,  filed  a  bill 
against  B.  for  the  specific  performance  of  a 
parol  agreement  for  a  lease  of  thirty  years. 
A.  had  contracted  to  sub-let,  and  his  sub- 
lessee had  expended  money  in  alterations  and 
reimirs,  with  the  knowledge  and  approval  of 
B. :— Held,  that  the  outlay  by  the  sub-lessee 
was  as  much  a  part  performance  of  the  agree- 
ment as  if  maae  by  A.,  who  was  therefore 
entitled  to  specific  performance.  Willianu 
V.  Rvam,  19  L.  R.,  Eq.  547;  44  L.  J.,  Cluinc. 
319;  23  W.  R.  466;  82  L.  T.,  N.  8.  359— V. 
C.  M. 

The  Statute  of  Frauds  cannot  be  pleaded 
to  a  verbal  agreement  to  allow  the  occu|)atioQ 
of  a  leasehold  house  for  life  on  payment 
merely  of  ground  rent,  rates,  and  taxes,  if 
there  has  been  a  part  performance  by  posses- 
sion under  the  agreement  and  the  agreement 
has  affected  the  mode  of  living  of  the  occu- 
pying party.  Coles  v.  Pilkington,  19  L.  R., 
Eq.  174~-V.  C.  M. 
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ZIffoct  of  delay,  Uohet,  Ac.]— Agreement 
for  a  lease  for  five  years,  from  the  1st  April, 
1840,  the  landlord  undertaking  to  erect,  by 
that  time,  a  new  warehouse  on  part  of  the 
^ound  to  be  demised,  and  to  pnt  the  old 
warehouse  in  repair,  the  amount  of  rent  to  be 
determined  with  reference  to  the  amount  of 
the  landlord's  expenditure  on  the  buildings. 
The  new  building  was  not  erected,  nor  the 
old  warehouse  repaired,  on  the  1st  April;  but 
no  otnection  was  made  by  the  intended  lessee, 
who  then  occupied  pirt  of  the  premises  under 
a  former  agreement,  and  shoitiy  afterwards 
the  whole  premises  were  destroyed  by  fire: — 
Held,  upon  a  bill  filed  in  equity  by  the  land- 
lord for  specific  performance  of  the  agree- 
ment, and  for  the  defendant  to  rebuild  the 
premises,  and  to  accept  a  lease,  that  it  was  a 
condition  precedent,  that  the  premises  should 
be  put  in  repair  before  the  lease  was  gronted, 
and  that,  as  the  landlord  had  not  performed 
bis  engagement  within  the  time  limited,  the 
contract  could  not  be  enforced  in  equity. 
Counter  v.  Maepksrwm^  5  Moore  P.  C.  C-  88. 

A  plaintiff  filed  a  bill  for  specific  perform- 
ance of  nn  agreement  to  grant  a  lease  of  cer- 
tain coal  mines,  entered  into  on  the  28th 
February,  1872.  A  dispute  arose  as  to  the 
terms  of  the  agreement,  and  on  the  2Gth 
September,  1872,  the  defendant  gave  the 
plaintiff  notice  that,  unless  he  acquiesced  in 
fns  views  he  eliould  rescind  the  contract,  and 
on  the  29th  October,  following,  the  defend- 
ant stated  his  intention  of  abiding  by  that 
notice.  On  the  4th  November,  1872,  the 
plaintiff's  solicitor  wrote  to  the  defendant's 
solicitor  that  he  was  instructed  to  file  a  bill 
for  specific  performance  of  the  contract.  The 
bill  was  not  filed  until  the  2d  April,  1873:— 
Held,  that  the  effect  of  the  notice  of  Bep- 
temt>er,  1872,  was  to  put  the  parties  at  arms' 
length,  and  that  the  plaintiff,  if  he  intended 
to  insist  on  his  rights,  ought  to  have  pro- 
ceeded at  once;  that  the  delay  in  filing  the 
hill  was  fatal  to  the  application  for  specific 
performance.  Huxham  v.  LXeweUyn^  28  L. 
T.,  N.  S.  577;  21  W.  R.  570— U. 

At  the  expiration,  in  July,  1857,  of  a  lease 
under  which  by  assignment  he  was  in  posses- 
sion of  pro|)erty,  B.  signed  an  agreement  to  ac- 
cept from  A.  anew  lease  for  thirty-one  years,  at 
ti)e  same  rent  as  was  reserved  by  the  old  lease, 
and  payment  ol  6002.  on  the  da^  fixed  for 
completion  (Ist  August,  1857),  with  interest 
if  the  lease  should  not  be  completed  on  the 
day  fixed.  A  draft  lease  was  sent  to  B.  for 
his  approval,  but  was  not  returned,  and  no 
steps  were  taken  by  A.  to  press  for  com- 
pletion. B.  remained  in  possession  and  paid 
rent,  but  no  paymeiit  of  the  GOOZ.  or  interest 
was  ever  made  or  demanded.  In  1871  A. 
died.  On  a  bill  by  her  legal  personal  repre- 
sentative:—Held,  that  as  B.'s  possession  and 
payment  of  rent  must  be  referred  to  the  new 
agreement,  and  not  to  a  holding  over  after 
the  expiration  of  the  former  lease,  the  lapse 
of  time  did  not  operate  as  a  bar  to  specific 
performance,  whicn  was  accordingly  decreed, 
with  interest  on  the  600^.  from  the  1st  of 


August,  1857.  Shepkeard  v.  Walker,  20  L.  R., 
Eq.  659;  44  L.  J.,  Chanc.  648;  23  W.  R.  908; 
33  L.  T.,  N.  S.  47— V.  C.  B. 

In  1855  A.  agreed  with  B.  that,  **in  the 
event  of  B.  marrying  his  daughter,"  he  would 
grant  him  a  ninety-nine  years*  lease  of  a  shop 
at  C.  '*  should  he  at  any  time  require  it,"  at  a 
rent  of  80Z.  per  annum.  B.  was  let  into 
possession  of  the  shop  and  married  A.'s 
daughter,  and  duly  pidd  tlie  rent  to  A.  and 
his  assigns  until  March,  1874,  when  his  tlien 
landlord  gave  him  notice  to  quit.  On  a  bill 
for  specific  performance  of  the  agreement: — 
Held,  that  B.  by  his  laches  and  his  acts  had 
precluded  himself  from  the  relief  to  which  he 
might  have  been  entitled.  Davenport  v. 
Walker,  34  L.  T.,  N.  S.  168— V.  C.  B. 

The  fixed  rule  of  equity  that  specific  perfor- 
mance of  an  agreement  for  a  lease  will  not  be 
granted  after  a  long  lapse  of  time  will  not  be 
relaxed  merely  on  account  of  possession  and 
payment  of  rent  during  the  whole  of  such 
time.  Pawis  v.  Lard  Dynetor,  35  L.  T.,  N. 
B.  940— Q.  B.  Div. 

In  1844  the  plaintiff  verbally  agreed  with 
the  agent  of  a  predecessor  in  title  of  D.,  to 
build  a  shop,  and  hold  the  same  on  lease  at  a 
rent  of  5«.  per  annum.  The  plaintiff  built 
the  shop  and  occupied  and  paid  rent  for  it  up 
to  the  time  of  action  brought,  but  no  lease 
wus  executed,  nor  were  ne^^otiations  for  a 
lease  had.  In  1876  the  plaintiff  sued  D.  for 
specific  performance: — Held,  tliat  specific 
performance  ought  not  to  be  decreed.     76. 

Bffect  of  insolvency  or  bankruptcy  of  par- 
ties.]— It  is  no  defense  to  a  bill  filed  against  a 
landlord  for  specific  performance  of  an  agree- 
ment for  a  farming  lease,  by  a  person  to  whom 
the  benefit  of  the  agreement  has  been  assigned, 
that  the  party  with  whom  tJie  landlord 
contracted  has  become  insolvent,  provided  the 
assignee  is  solvent,  and  in  a  condition  to  enter 
into  the  usual  covenants,  and  there  is  no  evi- 
dence that  the  contract  was  entered  into  upon 
considerations  personal  to  the  assignor.  Uro^ 
hie  V.  Tooke,  1  Mylne  &  K.  431. 

When  a  landlord  agrees  to  grant  a  lease  to 
A.,  his  executors  and  assigns,  upon  certain 
conditions,  and  A.  assigns  his  interest  in  the 
contract  to  B.,  and  then  becomes  bankrupt, 
B.,  on  performing  the  conditions,  has  a  right 
to  enforce  the  agreement  specifically,  notwith- 
standing his  assignor's  bankruptcy;  and  this 
right  is  not  affected  by  a  proviso,  that,  in  case 
of  the  bankruptcy  of  A.,  the  landlord  shall 
have  power  to  re-enter  and  sell  the  benefit  of 
the  contract  and  the  premises,  and  hold  the 
proceeds,  subject  to  his  own  claims,  for  the 
use  of  A.'s  estate.  Morgan  v.  Rfiodes,  1  Mylne 
&  K.  435. 

Insolvency  is  a  good  ground  upon  which 
the  court  will  refuse  specific  performance  of 
an  agreement  to  grant  a  lease;  but  there  must 
be  proof  of  genenil  insolvency ;  and  a  partic- 
ular default  in  the  payment  of  rent  to  the 
landlord  of  the  premises  last  occupied  by  the 
person  contracting  for  the  lease,  will  not  dis- 
entitle him  to  the  specific  performance  of  the 
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contntct,  when  there  is  the  testimony  of  un- 
exccptionnble  witnesses  to  his  responsibility. 
Nedle  V.  Mackemle^  1  Keen,  474. 

Award  of  damages,  and  rescission  of  the 

contract]— The  phiintiff  agreed  with  tlic  de 
feminnt  to  take  a  leiise  of  premises  helonging 
to  tlie  defendant  for  the  purpose,  ns  the  de- 
fendant knew,  of  carrying  on  a  trade  whinh 
the  ])iaintiff  was  about  to  commence.  In 
consoqiicnce  nf  his  willful  refusal  to  fulfill  his 
agreement,  the  plaintifT  was  unable  for  fifteen 
weeks  to  commence  his  trade: — Held,  that,  in 
ad<lition  to  ju(l<;mpnt  for  specific  jierformanre 
of  the  agreement,  damages  must  be  awarded 
in  respect  of  the  liiss  of  profits  from  his  trade 
during  the  fifteen  weeks;  and  250/.  damages 
were  awarded.  Jaque%  v.  Millar y  6  L.  K., 
Ch.  Div.  153;  37  L.  T.,  N.  8.  151;  26  W.  R. 
840  -Fry,  J. 

After  a  decree  for  the  specific  performance 
of  ah  agreement  by  the  dcfcMidant  to  take  a 
lease,  and  for  payment  by  him  of  tlie  costs 
and  damages,  he  absconded:— Held,  that  the 
plaintiti  was  entitled  to  an  order  rcs<Mnding 
the  contract.  Wat9onY.  Cox,  21  W.  R.  810; 
42  L.  J.,  Chanc.  279— V.  C.  B. 

As  to  recovery  of  damages,  inaction  at  law, 
— see  this  title,  I.,  5,  c. 

Enibroement  by  mandamus.] — Tlie  17  &  18 
Viet.  c.  125,  s.  08,  which  gives  an  action  for 
a  mandamus  **to  fulfill  any  duty  in  the  ful- 
fillment of  which  the  plaintiff  is  personally 
interested,^*  does  not  apply  to  a  perKonal  con- 
tract, and,  therefore,  a  declaration  on  an 
agreement  for  the  lease  of  a  house,  claiming  a 
writof  mandamus  command in<; the  defendant 
to  prepare  a  lease  in  accordance  with  the 
agreement,  is  bud  on  demurrer.  Denton  v. 
Paul  or  PaM,  0  El.  &  Bl.  273;  2  Jur.,  N.  8. 
425;  25  L.  J.,  Q.  B.  274. 

As  to  specific  performance  of  contracts, 
generally, — see  Contract  or  Aorbument; 
of  contracts  to  convey  land, — see  Sale. 

(c)  Recovery  of  Damages  for  Breach  of 

Contract. 

Nature  of  the  remedy;  and  upon  what 
agreements  action  lies.)— A  party  who  lets 
premises  agrees  to  give  possession,  and  if  he 
fails  to  do  so,  the  lessee  may  recover  damages 
against  him,  and  is  not  driven  to  bring  an 
ejectment  against  a  wrongful  occupier  who 
refuses  to  quit.  Coe  v.  CJay^  5  Bing.  429 ;  3 
M.  &  P.  57. 

By  an  agreement  in  writing,  the  defendant 
agreed  to  let  to  the  plaintiff  premises  for  the 
term  of  one  year  from  the  29th  September, 
1854,  and  so  on  from  year  to  year  as  long  as 
the  parties  should  agree:— Held,  that  there 
was  an  implied  contract  on  the  part  of  the 
defendant  to  give  the  plaintiff  possession  of 
the  premises.  Jinh%  v.  EdwarcU,  11  Exch. 
775. 

The  plaintiff  agreed  in  writing  to  take  of 
the  defendant  a  farm  at  a  yearly  rent,  the 
plaintiff  paying  all  rates  and  taxes,  and  agree- 


ing to  keep  the  buildings  in  repair,  tlie  de- 
fendant agreeing  to  find  bricks,  &c.,  for  sach 
repairs,  and  to  lay  out  a  sum  of  money  in  re- 
pairs, *Hhe  tenancy  to  commence  froxn    the 
29th  of  Septeml>er  next,  for  a  term  of  ei^Brht 
years,  subject  to  a  lease,*'  to  be  drawn  up  by 
the  defendant's  solicitor: — Held,  no   breacli 
of  this  agreement,  that  the  defendant  did  not, 
before  or  on  the  29th  of  September,  or  at  any 
time  subsequently,  give  to  the  defendant  pos- 
session of  the  farm,  or  enable  him  to  enter 
thereon.    Drury  y.  Maenamara^  5  £1.  &    BL 
012;  1  Jur.,  N.  S.  1163;  25  L.  J.,  Q.  B.  ff. 

An  agreement  not  under  seal  between  t^ro 
persons,  by  which  one  agrees  to  let,  and  the 
(»ther  to  take  premises  for  the  term  of  seven 
years,  and  by  which  it  is  agreed  that  a  ffood 
and  sufficient  lease  of  the  premises  shall   be 
prepared,  may  be  good  as  an  agreement ;  so 
that  an  action  may  lie  upon  it  for  not  accept- 
ing the  lease  when  prepared,   although    it 
would  be  void  as  a  lease,  in  consequence  of 
the  8  &  9  Vict  c.  106,  s.  8.    Bond  ▼.  Bo9li7ig^ 
80  L.  J.,  Q.  B.  227;  1  B.  &  8.  871;  9  W.  R. 
746;  4  L.  T.,  N-  S.  442. 

Pleading    and    evidenoe    in    actions.] — A 
declamtion  stated  that,  by  c6ntract  between 
the  plaintiffs  and  the  defendant,  be  agreed  to 
procure  as  soon  as  possible,  and  within  four 
months  from  the  making  the  contract,  suffi- 
cient land   for  a  communication   between  a 
railway  and  certain  gas  works,  and  stowing^ 
:i  certain  quantity  of  coals,  **and  to  grant  a 
lease  of  the  land  to  the  plaintiffs  for  a  term 
of  five  years  from  the  date  of  the  contract," 
determinable  at  the  end  of  three  years  **of 
the  said  term  '^  by  notice  from  the  plaintiffs, 
which    notice    never    was    given;    that    the 
plaintiffs  should  pay  to  the  defendant  for  the 
land,  half-yearly,  an  annual  rent  eouivalent 
to  four  per  cent,  on  the  money  paid  by  the 
defendant  for  the  purchase,  the  first  payment 
to  bo  made  six  months  after  possession  of  the 
land  should  be  given  to  the  plaintiffs,  from 
which  time  only  the  rent  was  to  run;  and  that, 
upon  the  termination  of  the  term  of  five  years, 
by  efiluxion  of  time  or  by  notice,  the  defend- 
ant should  pay  to  the  plaintiffs  all  the  moneys 
expended  by  them  for  laying  down  sidings 
for  the  communication,  and  building  sheds 
and  erections  on  the  land  for  the  purposes 
mentioned  in  the  contract  (leps  five  per  cent, 
for  deterioration).     A  plea,  that  no  lease  of 
ttic  land  was  ever  granted  to  the  plaintiffs  by 
the  defendant,   pursuant  to  the  agreement; 
nor  did  the  term  of  five  years  in  the  contract 
mentioned  and  contemplated  ever  come  into 
or  have  any  existence: — Held,  a  bad  plea. 
For  that  the  granting  of  the  lease  by  the  de- 
fendant was  not  a  condition  preoedent  to  his 
liability  to  repay  the  money,  and  the  meaning 
of  the  ivord  *'term*'  was  not  in  the  agree- 
ment restricted  to  a  term  created  by  lease, 
but  included  a  period  of  five  years  during 
which   the  plaintiffs    should    occupy,   after 
being  put  into  possession  under  the  contract. 
Bovie»  v.  CroU,  6  El.  &  Bl.  255. 

A  declaratioa  stated,  that  it  wai  agreed  W 


8179 


LANDLORD    AND    TENANT,    L 


8180 


tween  tho  plaintiff  nnd  the  defendant,  that  the 
plaintiff  should  purchase  of  the  defendant  a 
house  and  shop  fixtures,  specified  in  an  inven- 
tory, for  150Z. ;  that  125/.  should  bo  paid  on 
taldng  possession,  and  the  remainder  by  bills  of 
e^cchange;  nnd  that  the  defendant  should 
grant,  and  the  plniutiff  should  take,  a  lease 
of  the  messuage  for  twenty-one  years,  at  tlie 
rent  of  60Z.  The  indenture  tendered  by  the 
pbiintiff  stated  tlia^  ns  well  in  consideration 
of  150/.  paid  by  the  phiintiff  to  the  defendant, 
ns  of  the  yearly  rents  and  covenants,  the  de- 
fendant demised  and  leased  all  that  messunge: 
— Held,  that  the  consideration  was  not  truly 
stated,  and,  therefore,  that  the  instrument 
was  not  such  a  lease  as  was  agreed  to  be 
granted  by  tho  defendant  to  the  pldntifl. 
V<mholUn  v.  KtunoJ^  12  M.  &  W.  002;  18  L. 
J.,  £xch.  140. 

By  an  agreement  betweeu  A.  and  B.,  re- 
citing that  B.  bad,  as  he  was  advised  nnd 
believed,  legally  and  effectually  put  an  end  to 
a  le:ise  granted  to  C,  of  a  farm,  by  entry 
tbereon  under  a  power  therein  contained,  by 
reason  of  the  bankruptcy  of  C,  and  that  B. 
had  agreed  to  grant  a  lease  of  the  farm  to  A., 
for  twenty-one  years,  at  the  same  rents  as  the 
same  h:id  been  held  by  C. ;  it  was  ngrecd  that 
B.  sh')uld  grant,  and  A.  accept,  a  lease  at  a 
certain  rent,  payable  quarterly;  the  lease  to 
commence  on  the  20tli  of  September,  1844,  if 
B.  could  ttien  legally  make  and  execute  the 
same,  or  so  soon  after  as  he  should  be  in  a 
fiituat ion  to  grant  the  stime;  that  such  lease 
should  contain  tlie  same  covenants  ns  the 
If.-ise  to  C. ;  and  that  A.  should  pay  to  B.,  on 
possession  being  delivered  to  him,  500/.,  as  a 
premium  for  tlic  lease  so  to  be  granted.  A.  * 
was  let  into  possession,  and  occupied  the 
farm  for  about  two  years,  paying  the  rent; 
and  he  also  within  that  time  paid  B.  250^,  in 
part  of  the  500/.  premium;  but  tl»e  liat 
ngninst  C.  having  l)een  superseded,  B. 
was  unable  to  grant  the  le.isc  to  A.  A.  tliere- 
upcm  brought  an  action  for  the  breach  of  con- 
tract, alleging,  in  his  declaration,  that  he  had 
always  been  ready  nnd  willing  to  accept  a 
lease: — Held,  that  the  recital  in  the  agree- 
ment, and  proof  of  a  declaration  made  by  B., 
that  C.^s  lease  was  void  and  go(Kl  for  nothing, 
were  primd  facie  evidence  ns  against  B.,  that 
he  had  power  to  grant  tho  lease,  but  tliat  it 
appearing  also  by  the  recitals  in  the  agree- 
ment that  the  lease  to  C.  was  supposed  to  be 
vnid  by  reason  of  C.'s  bankruptcy,  Biich 
primft  facie  case  was  rebutted  by  proof  of  the 
supersedeas  of  the  fiat  against  C.,  and  conse- 
quently that  B.  was  entitled  to  the  verdict 
upon  an  issue  as  to  his  ability  to  grant  the 
lease.  Wright  v.  ColU,  8  C.  B.  150;  13  Jur. 
lOriC;  19  L.  J-,  C.  P.  00. 

Held,  also,  that  A.,  was  entitled  to  recover 
bick  the  250/.  as  money  paid  upon  a  consider- 
ation which  had  failed.     lb, 

A  contract  provided  that  a  lease  should  be 
drawn,  prepared,  and  executed  at  the  sole  ex- 
pense of  tne  lessor.  In  an  action  on  tho 
agreement  by  the  lessee:— Held,  that  it  was 
oot  necessary  to  aver  that  a  lease  was  tendered 
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to  the  lessor  for  execution.  Price  v.  TTiZ/uMiw, 
1  M.  &  W.  6 ;  1  Gale,  362. 

In  a  declaration  on  an  agreement  between 
the  plaintiff  and  tho  defendant,  that  the  de- 
fendant would  take  a  house  of  the  plaintiff 
and  execute  a  lease  for  tho  same  term  as  the 
plaintiff  held,  less  ten  days,  an  averment 
that  the  plaintiff  accepted  the  defendant  as 
tenant,  and  tendered  him  a  lease  for  his  exe- 
cution, is  sufficient,  although  there  was  no 
averment  of  tho  plaintiff^s  readiness  and 
willingness  to  grant  the  lease.  CoUins  v. 
WiUmm,  13  W.  R.  204;  11  L.  T.,  N.  8.  840 
— Q.  B. 

By  an  agreement  between  the  plaintiff  and 
the  defendant,  the  former  agreed  that  upon 
payment  to  him  by  tho  latter  of  1,440/.,  by 
installments  on  certain  days,  he  would  grant 
tho  defendant  a  lease  of  a  certain  parcel  of 
land,  ^nd  the  defendant  agreed  to  accept 
such  lease  and  execute  a  counterpart.  A 
declaration  assigned  for  breach  non-paymei;t 
of  the  moneys: — Held,  that  the  declaration 
disclosed  a  sufficient  cause  of  action,  the 
gmnting  of  a  lease  not  being  a  condition  pre- 
cedent to  tho  plaintiff's  right  to  demand  pay- 
ment of  the  mouey.  Bctgyallay  v.  Pettity  5  C. 
B..  N.  8.  037;  5  Jur.,  N.  S.  808;  28  L.  J., 
C.  P.  109. 

A  count  stated,  that  in  consideration  that 
the  plaintiff  agreed  with  the  defend  ant 'to  sell 
and  transfer  to  him,  by  the  22d  of  January, 
a  lease  of  a  farm  for  500/.,  and  the  imple- 
ments, stock,  &c.,  at  a  valuation,  the  defend- 
ant agreed  to  purchase  the  B:ime,  subject  to 
his  being  approved  of  as  a  tenant  by  S. ;  and 
also,  at  and  u|>on  making  tho  agreement,  to 
pay  down  500/.  as  a  deposit,  and  to  complete 
the  purchanc,  nnd  pay  tiio  valuation  by  the 
22d  of  January;  that  the  defendant  being 
unable  to  pay  the  500/.  upon  tho  making  the 
agreement,  in  considenition  that  the  plaintiff 
dispensed  with  payment  down  of  the  500/., 
and  would  take  the  defendant's  I  O  U  for  tho 
same,  he  promised  the  plaintiff  that  he  would 
pay  tho  500/.  as  soon  as  he  could  writo  to  his 
liankcr,  at  Berwick,  and  procure  his  banker 
to  i:emit  tho  same.  Broach,  that  the  money 
was  not  paid: — Held,  that  the  count  disclosed 
a  sufficient  consideration  for  the  defendant's 
promise.  Davis  v.  Nistteit^  10  C.  B.,  N.  8. 
752;  8  Jur.,  N.  8.  211;  31  L.  J.,  C.  P.  6;  9 
W.  R.  840. 

A  plea,  that  before  the  defendant  could 

Srocure  his  banker  to  remit,  and  before  any 
emand  of  payment  of  the  I  O  U,  the  de- 
fendant was  disapproved  as  a  tenant  by  S.,  is 
a  good  answer  \m  the  count.     lb, 

A  plea,  on  equitable  grounds,  that  before 
demand  of  payment  of  the  I  O  U,  the  defend- 
ant was  disapproved  of  as  tenant  by  8.,  and 
the  plaintiff  was  thereby  rendered  unable  to 
sell  and  transfer  the  lease,  is  not  a  good 
equitable  defense,  inasmuch  as  the  plea  dis- 
closes no  ground  upon  which  the  defendant 
could  be  liable  to  an  injunction  in  a  court  of 
equity.     lb. 

Replication  to  this  plea,  that  it  was  part  of 
the  agreement  that  the  500Z.  should  be  for- 
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felted  in  case  of  n  on -completion  of  the  agree* 
ment  by  the  defendant  on  the  22d  of  January ; 
that  it  was  agreed  that,  for  the  purpose  of 
obtaining  the  approval  by  6.  of  the  defendant 
as  a  tenant,  ho  should  apply  to  S.  to  accept 
him  as  such  tenant;  and  that,  before  any  dis- 
approval of  8.,  the  defendant  applied  to  6.  to 
accept  him  as  tenant,  and  afterwards  the 
defendant  withdrew  such  application,  and 
declined  to  be  accepted  as  tenant  by  S. ;  and 
that  such  disapproval  was  procured  and  occa- 
sioned by  the  act  of  the  defendant,  and  from 
his  unwillingness  to  fulfill  the  agreement,  and 
not  otherwise: — Held,  that,  assuming  the 
plea  to  be  an  answer  to  the  count,  the  repli- 
catiou  was  a  good  answer  to  the  plea.     lb. 

Where  a  declaration  stated,  that,  in  con- 
sideration that  the  plaintiff  would  procure  S. 
to  grant  a  lease  to  the  defendant,  the  latter 
])romised  to  pay  the  plaintiff  170^.,  and  it  was 
proved  that  8.,  having  agreed  to  grant  a  lease 
to  the  plaintiff,  the  latter  originally  under- 
took to  assign  it  to  the  defendant  for  the 
consideration  mentioned:  but  that  afterwards, 
a  lease,  to  which  the  plaintiff  was  u  party  and 
assented,  was  granted  immediately  by  8.  to 
the  defendant,  in  which  the  consideration  to 
be  paid  by  the  latter  to  the  plaintiff  was  not 
mentioned : — Uold,  that  the  evidence  merely 
amounted  to  proof  .of  the  substitution  of  a 
new  contract  to  procure  a  lease  from  8.  to 
the  defendant,  in  lieu  of  the  original  contract; 
and,  consequently,  that  there  was  no  variance. 
Boone  v.  MiUhell,  1  li.  «&  0.  18. 

The  plaintiff,  in  the  first  and  third  counts, 
alleged,  that,  at  the  time  of  making  the 
agreement  with  the  defendant,  he  was  pos- 
sessed of  a  house,  for  a  certain  term  of  years, 
to  expire  on  the  25th  December,  1836;  and, 
in  the  second,  that  he  was  entitled  to  the 
term,  under  and  by  virtue  of  a  certain  con- 
tract. The  proof  was,  that  the  plaintiff  M'as 
possessed  for  a  term  of  only  twelve  years; 
and  there  was  no  contr'ict  or  agreement  under 
which  he  was  at  that  time  entitled  to  an  ex- 
tension of  the  term: — Held,  that  this  was  a 
▼ariance,  although  it  appeared  that  he  had 
since  become  possessed  of  a  lease  to  expire  in 
December,  1826.  RouUedge  v.  Grant,  1  M. 
&  P.  717;  4  Bing.  653;  8  C.  &  P.  267. 

Measure  of  damages.] — A.  agreed  with  B. 
to  grant  the  latter  a  lease  of  a  house  as  soon 
as  he  became  possessed  thereof,  to  bear  date 
from  the  21st  December,  1825,  for  fourteen 
or  twenty-one  years.  At  the  date  of  the 
agreement  the  house  'i^^s  under  a  lease  whicli 
would  not  expire  till  Midsummer,  1827,  (he 
legal,  estate  being  in  trustees,  first  to  pny 
debts,  and  secondly  U/  pay  an  annuity  to  T., 
and  subject  thereto  to  the  use  of  A.,  if  he 
attained  twenty  four.  In  June,  1825,  after 
A.  had  attained  twenty- four,  but  before  the 
outstanding  lease  expired,  hennd  the  trustees 
joined  in  a  fresh  lease  to  C.  for  twenty-three 
▼ears: — Held,  that  A.  was  liable  to  an  action 
before  the  expiration  of  the  lease,  which  would 
not  be  out  until  Midsummer,  1827,  but  that  the 
measure  of  damages  would  only  be  the  value 


I  of  a  lease  for  so  much  of  the  term  as  apoa  a 
calculation  of  the  probable  period  of  the 
annuitant's  death  would  be  likely  to  l>e  sub- 
sisting at  the  arrival  of  that  period.  J^€n%l  ▼. 
TOefj,  0  D.  &  R  448;  6  B.  &  C.  825. 

A.  entered  into  possession  of  premises  under 
an  agreement  with  B.,  under  whicli    be  i^ras 
to  hold  them  as  tenant  for  two  years,   at  the 
yearly  rent  of  602.,  with  liberty  to  snake,  at 
his  expense,  such  alterations  in  and  additions 
to  the  premises  as  he  might  think  proper,  the 
same  being  improvements,  and  A.   to    have 
option  of  purchasing  the   premises    at   any 
time  during  the  two  years  for  600^.,  *^  it  being 
understood  between  the  parties  that  B.    was 
possessed  of  the  premises  for  his  own  life  and 
the  life  of  C,  and  of  the  survivor  of  them.** 
It  being,   however,   discovered  that  B.  had 
not  the  precise  interest  mentioned   in     the 
agreement,  A.   brought  an  action  to  recover 
damages  for  the  breach  of  contract,  and  also 
compensation   for  the  money  expended    bj 
him  in   improvements: — Held,  that  he   w:ia 
only  entitled  to  recover  the  vnlue  of    the 
proposed   lease,  and  not  the  value  of  the  im- 
provemtmts.     Worthington  v.     Warringtimj  8 
C.  B.  134;  18  L.  J.,  C.  P.  S50. 

To  an  action  for  breach  of  a  contract  to 
grant  the  plaintiff  a  good  and  valid  lease,  the 
defendant  pleaded  payment  into  court,  and 
no  damages  ultra: — Held,  that  the  plaintiff 
might  recover  damages  beyond  his  expenses, 
for  the  loss  he  had  sustained  by  reason  of  the 
n  on -performance  of  the  contract.  HcHdnson  v. 
JIannan,  1  Exch.  850;  18  L.  J.,  Exch.  202. 

Held,  also,  that  evidence  to  show  that  the 
plaintiff  knew  the  defendant  had  no  title  was 
-  inadmissible,  after  the  plea  of  payment  into 
court,  which  admitted  the  contract.     lb. 

The  plaintiff  agreed  with  F.  to  let  him  land 
on  a  building  lease  for  ninety-eight  years, 
from  Chiistmas,  1835,  at  a  pep()ercom  rent, 
for  three  years,  and  then  at  115Z.  a  year,  pay- 
able quarterly,  F.  to  build  on  the  land,  and 
cover  m  the  messuages  within  the  first  three 
years,  and  to  acce[)t  a  lease:  proviso  for  re- 
ent)7  on  default.  F.  entered,  but  did  not 
build  tlie  houses,  whereupon  the  plaintiff 
brought  ejectment,  and  recovered  possession  on 
June  12th,  1839.  After  re-entry,  the  plaintiff 
Agreed  with  a  new  tenant  to  let  him  tho 
premises  for  the  residue  of  F.'s  term,  at  a 
peppercorn  rent,  for  the  year  coding  Mid- 
summer, 1840;  702.  for  the  year  ending  Mid- 
summer, 1841;  and  140Z.  a  year  for  the  rest  of 
the  term.  Tlie  plaintiff,  in  an  action  for  breach 
of  F.^s  agreement,  claimed  as  damages  the 
difference  between  the  rent  which  he  would 
actually  receive  down  to  Midsummer,  1841, 
and  that  which  would  have  accrued  down  to 
the  same  period  if  F.  had  kept  his  agreement: 
— Held,  tliat  the  jury  was  not  bound  to  award 
that  amount,  but  might  give  their  verdict  on 
an  estimate  of  the  plaintiff^s  real  damage, 
taking  into  consideration  the  increased  rent 
secured  to  him  by  the  second  agreemcint. 
Olderihaw  v.  UoU,  12  A.  &  E.  590;  4  P.  &D. 
307. 

A.  entered  into  an  agreement  for  the  trans- 
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fer  of  his  tenancy  in  n  public-hoiise,  and  the 
sale  of  tbo  good  will  to  B.  Tho  subject- 
matter  of  the  ogrecmcnt,  which  wosin  wiittng, 
was  therein  described  ns  **the  liouso  and 
premises  he  now  occupies,  known  by  the 
sign  of  the  White  11  art."  There  was  a  coach - 
Louse  which  belonged  to  tho  Whites  Hurt,  und 
which,  at  tho  time  of  the  agreement,  was  not 
in  the  occupation  of  A.,  but  in  tbtft  of  S.,  who 
held  it  as  tenant  to  A.  for  a  period  which  had 
not  expired  at  the  time  fixea  for  tho  comple- 
tion of  the  transfer  by  the  Dgrccmcnt.  The 
agreement  contained  a  variety  of  stipulations 
with  reg:ird  to  the  transfer  of  the  licenses,  tho 
payment  of  rates  and  t;ixcs,  and  the  purchase 
of  fixture!*,  furniture,  and  stock  at  a  vnUiatton 
by  B.,  and  concluded  ns  follows: — **lf  either 
party  shall  refuse  or  neglect  to  perform  all 
and  every  part  of  this  ngrcenient,  they 
hereby  promise  and  agree  to  i)ay  to  the  other 
who  shall  be  willing  to  completo  tho  same, 
the  sum  of  1001.  as  damages,  and  recovemble 
in  any  of  her  majesty's  courts  of  law."  The 
)mn;liaser  refused  to  perform  the  agreement 
OQ  the  ground  tiiat  it  included  the  coach- 
house, and  that  A.  could  not  perform  his 
part,  not  being  able  to  deliver  up  possession 
of  that  portion  of  the  premises  on  the  day 
fixed  for  completion,  »nd  A.  accordingly 
brought  his  action  to  recover  tho  100^.  as 
liquidated  damngcs:— Held,  that  the  words, 
**  lie  now  occupies  "  formed  an  essential  part 
of  tho  description  of  the  subject- mutter  of 
the  agreement,  and  could  not  be  rejected  as 
falsa  dcmonstmtio,  and  consequently  that  the 
agreement  did  not  include  the  coach-house, 
and  A.  was  entitled  to  succeed ;  but  that  the 
lOOL  was  not  liquidated  damages,  but  a 
penalty,  au<l  therefore  A.  could  only  recover 
the  damages  found  by  the  jury  to  have  been 
actually  sustained  bv  him.  Mages  v.  Lavell^ 
9  L.  H.,  C.  P.  107;  4a  Im  J.,  U.  P.  181;  SOL. 
T.,  N.  e.  1C9;  22  W.  U.  334. 

C.  Leases. 

{a)  Form    and    Requisites;    Execution    and 
Delivery;  Cancellation. 

BUtut«.V[Thc  8  &  0  Vict.  c.  124,  fjcili- 
totes  ihr  ffrj^ifiay  of  lea^es^  and  provides  forms 
whidi  mxy  t>i  uscfiUhj  adopted  in  practice,  J 

As  to  reo'.i'.rcments  of  statute  of  frauds,  and 
similar  stati^*s, — sco  this  title,  I.,  o. 

Duty  to  propare  lease  and  counterpart.]  — 
In  a  written  agreement  for  a  lease,  it  was 
stipulated  that  if  the  tenant  should  be  desir- 
ous to  take  a  lease  of  the  premises,  **he  the 
said  (landlord)  will,  at  the  request  and  costs 
of  the  said  (tenant),  grant  and  execute  to 
him  a  lease  thereof :"— Held,  that,  upon  this 
ngreement^  the  tenant  was  not  bound  to  pay 
for  the  counterpart  of  the  lease,  although  the 
lease  was  to  contain  covenants  to  be  iierforracd 
by  the  tenant;  and  that,  if  the  landlord 
required  a  counterpart,  he  must  be  at  the  ex- 
]%nse  of  it  himself.  Jennings  v.  Major,  8  C. 
&  P.  Gl  — Dcnman. 


To  an  action  f6r  breach  of  an  agreement  to 
execute  a  lease,  it  is  no  answer  to  allege  that 
the  intended  lessee  had  not  prepared  the  lease 
and  tendered  it  for  execution  to  the  intended 
lessor.  Cahiley  v.  Powell,  10  Ir.  R.,  G.  L. 
200- Q.  B. 

Sfiect  of  nop -execution  by  lessor.] — Action 
on  an  inilentuie  for  atc*rmof  ten  years,  by  the 
plaintiUs  to  iho  defendant,  for  not  yielding 
up  the  premises  occupied  by  him  during  the 
term  in  good  repair.  Pica  (setting  out  the 
indenture,  by  which  the  plaintiffs,  as  the 
muster  and  governors  of  an  hospital,  demised, 
under  their  common  sial,  to  the  defendant, 
who  covenanted  with  such  master  and  govern- 
ors), that  the  indcMturc  was  not  at  any  time 
during  the  term  signed  by  the  plaintiffs,  nor 
did  they  sign  any  lease  in  writing: — Held, 
that  the  defendant  was  liable  on  his  cove- 
nant, whether  the  plaintiffs  had  executed  the 
indenture  or  not.  Cooch  v.  Goodman,  2  D.  & 
G.  150;  2  Q.  B.  580;  G  .Tur.  779. 

Held,  secondly,  that  the  plaint iffis could  not 
sue  in  their  individual  characters  on  a  cove- 
nant made  with  them  in  their  corporate  capac- 
ity,    lb. 

To  an  action  on  a  covenant  against  the  as- 
signee of  a  lease,  of  which  the  declaration 
averred  that  the  party  under  whom  the  as- 
signee claimed  executed  the  counterpart: — 
Held,  that  a  plea  that  tho  indenture  was  not 
executed  by  the  plaintiff,  or  by  any  agent  of 
the  plaintiff,  thereunto  lawfully  authorized  in 
writing,  was  no  answer.  Aveline  v.  Wkisaon, 
4  M.  &  G.  70;  12  L.  J.,  C.  P.  68. 

Declaration  on  a  deed  made  between  the 
plaintiff  and  the  defendant,  whereby  the 
plaintiff  demised  to  the  defendant  a  messuage, 
with  the  appurtenances,  for  seven  years,  and 
the  defendant  covenanted  with  the  plaintiff, 
that  he  would  yearly  and  every  year,  during 
the  tertn,  keep  the  jjremises  in  repair,  and 
give  them  up  in  repair  at  the  end  of  the  term; 
by  virtue  of  which  demise  the  defendant  en- 
tered upon  and  enjoyed  the  premises.  The 
breach  laid  was  for  not  keeping  the  premises 
in  repair  <luring  the  term.     The  defendant 

CIcaded  that  his  part  of  the  deed  was  executed 
y  him  after  the  alleged  day  of  the  execution 
thereof,  and  that  the  plaintiff^s  part  was  never 
executed  by  him,  or  by  any  agent  of  his  there- 
unto lawfully  authorized,  nor  was  there  ever 
any  demise  of  tho  premises  to  the  defendant, 
nor  was  there  ever  any  lease  of  any  part  of  the 
premises  put  in  writing  and  signed,  or  made, 
signed,  sealed  or  delivered  by  tho  plaintiff, 
or  by  any  agent  of  his  thereunto  lawfully 
authorized  by  writing  or  otherwise;  and  that 
although  before  the  making  of  the  deed  the 
plaintiff  demised  the  premises  for  one  year, 
and  so  on  from  year  to  year,  by  virtue  of 
which  demise  the  defendant  entered  and  oc- 
cupied tho  premises  for  a  term,  to  wit,  for 
nine  years,  which  term  ended  before  the  com- 
mencement of  the  suit,  the  defendant  never 
did  occupy  the  premises  under  any  demise 
from  the  plaiutiff,  other  than  that  last  men- 
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tioned,  or  for  any  term  g^nted  by  the  deed; 
and  that  there  never  was  any  consideration 
for  the  execution  by  the  defendant,  on  liis 
part,  of  the  deed,  and  that  his  covenant  there- 
in was  void: — Held,  in  substance,  a  good 
answer  to  the  action.  Pitman  v.  Woodbury^  8 
Exch.  4. 

Action  upon  an  indenture  between  commis- 
sioners of  an  inland  navigation,  under  the 
authority  of  several  acts  uf  parliament,  on  the 
Olio  part,  and  the  defendant  on  the  other 
part,  whereby  t!»e  commissioners  demised  tlie 
tolls  of  the  navigation  to  the  defendant 
for  one  ye:ir,  at  a  ix'nt  payable  montlily, 
togi-ther  with  some  other  payments,  and  the 
defendant  covenanted  with  the  commis- 
sioners, parties  to  the  indenture,  and  also 
with  the  wliolc  body  of  the  commissioners  in 
a  separate  covenant,  for  payment  of  the  rent. 
The  declaration  alleged  nn  entry  by  virtue  of 
the  demise,  and  an  occupying  and  receiving 
the  tolls  during  t  he  entire  year.  Breach,  non- 
payment of  the  rent.  Plea,  that  the  commis- 
sioners never  executed  the  lease,  and  that  the 
entry  and  occupation  were  at  the  will  of  the 
commissioners  only,  and  not  under  the  demise. 
Replication,  thnt  the  defendant  entered,  and 
received  and  enjoyed  the  toils  by  the  permis- 
sion of  the  commissioners,  under  the  terms 
of  the  indenture: — ilcld,  that,  as  the  lessors 
had  not  executed  the  lease,  the  lessee  had 
never  received  the  consideration  for  which  ho 
iiad  stipulated,  namely,  a  permanent  estate 
during  the  demise,  and  under  its  terms;  an<1, 
therefore,  that  he  was  not  liable  to  be  sued 
upon  his  covenant  in  that  instrument.  Swat- 
many.  Amlfler,  8  Exch.  72;  23  L.  J.,  Exch. 
81.     See  Morgan  v.  Pike,  23  L.  J.,  C.  P.  C4. 

To  an  action  on  a  covenant  in  a  lease  for 
years  by  the  lessor,  a  plea,  that  the  lessee  was 
tenant  for  a  term  of  years,  if  he  should  so 
long  live,  and  that  the  lease  was  never 
executed  bv  the  reversioner,  is  a  bad  plea. 
How  V.  Greek,  10  Jur.,  N.  8.  1187;  84  L.  J., 
Exch.  4;  13  \V.  R.  80;  11  L.  T.,  N.  8.  315; 
3  il.  &  C.  301. 

—  by  lessee.] — In  ejectment  on  the  title, 
the  defendant  relied  upon  twenty  years* 
adverse  possession,  to  obviate  which  the 
plaintifif  gave  in  evidence  a  lease,  the  last  life 
in  which  died  witliin  the  twenty  years;  but, 
though  both  the  lease  and  the  counterpart 
were  attested  as  **  signed,  sealed  and  de- 
livered "  by  the  lessor,  neither  of  ihem  was 
executed  by  the  lessee,  and  both,  being  seventy 
years  old,  came  out  of  the  custody  of  the 
lessor: — Held,  that,  though  the  plaintiff  was 
entitled,  under  all  the  circumsUmces  of  the 
case,  to  have  had  a  question  as  to  the  fact  of 
the  delivery  submitted  to  the  jury,  ho  was 
not  entitled  to  a  direction  in  his  favor,  and 
that  the  verdict  directed  for  the  defendant 
should  stand.  MUtawn  v.  Goodman^  10  Ir. 
R.,  C.  L.  27— C.  P. 

BfEsct  of  alteration  after  execution.] — An 
alteration  of  a  lease,  to  which  others  besides 
the  lessor  and  lessee  are  parties,  after  the 
execution  of  it  by  such   third   parties,  but 


before  the  execution  by  the  lessor  and 

does  not  avoid  it.     HaU  v.    Ohandleas^      13 

Moore,  31G;4Bing.  123. 

BeUvery)  and  right  to  poasMiion   o£   in- 
strument.]— A.  being  lessee  of  premises  under 
a  Icise  for  twenty-one  years,  determinable  at 
the  end  of  seven  or  fourteen  years,    ^ave 
notice  to  quit  at  the  end  of  seven  yearn,    but 
did  not  yiehl  up  possession  pui^suant  to   sue  It 
notice.     Disputes  having  arisen,  A.  gsivo  C, 
who  was  eotitled  to  thy  residue  of  the  term* 
an  undertaking  that,  in  consideration  cf   Mb 
granting  a  new  lease  to  B.,  he  would  *•  de- 
liver up  to  C.  the  said  lease:'*— Held,  that  the 
delivery  of  the  lease  to  C.  with  the  seal  cut 
off,  was  a  breach  of  the  undertaking,  although 
the  seal  was  also  delivered  at  the  same  time. 
Richardson  v.  Barnes^  A.  Exch.  128;  18  L.  «r., 
Exch.  469. 

Trover  does  not  lie  by  a  lessor  against  a 
lessee  to  obtain  possession  of  the  indenture  of 
lease,  upon  tlie  expiration  of  the  term  by  for- 
feiture or  otherwise.     Ball  v.  Ball,  3  Scott, 
N.  R.  577;  3  M.  &  O.  242. 

A  lessor  who  has  determined  the  term  by 
re-entry  for  breach  of  covenant  has  no  title 
to  the  lease  as  against  the  lessee.  Rlworthy 
V.  Sand/ord,  3  H.  &  C.  330;  34  L.  J.,  Exch. 
42;  12  W.  R.  1008;  10  L.  T,,  N.  S.  Co4. 

Oancellation.]— Canceling  a  lease  by  the 
mutual  consent  of  both  parties  does  not 
destroy  the  estate  vested  in  the  lessee,  and  tlie 
lessor  may  therefore  maintain  an  action  on 
the  demise  for  the  recovery  of  the  rent. 
Ward  V.  LumUy,  5  II.  &  I^.  87;  20  L.  J., 
Exch.  322. 

A  declaration  on  a  demise,  for  rent,  stated 
that  the  plaintiff  by  deed  demised  to  the  de- 
fendant certain  premises.  Plea,  that  the 
plaintiff  did  not  by  deed  demise  the  premises. 
Since  the  rent  became  due  the  deed  was  can- 
celed by  the  mutual  consent  of  both  parties: 
— Held,  that  the.  canceled  deed  was  evidence 
in  proof  of  the  issue.  Ward  v.  Lvmlsi/,  6  11. 
&  N.  656:  29  L.  J.,  ExlIt.  822;  8  W.  U.  184. 

(l)  Principles  of  Construction;  Operation 
and  Effect,  in  General. 

General  rules  for  interpretation.] — The  8  A 
9  Vict.  c.  108,  s.  3,  which  enacted  that  a  lease 
required  by  law  to  be  in  writing  shall  be  void 
at  law  unless  made  by  deed,  hasjpade  no  dif- 
ference in  the  interpretation  of  written  Instru- 
ments. Stratton  v.  P^tit,  16  C.  B.  420;  3  C. 
L.  R.  923;  1  Jur.,  K  S.  662;  24  L.  J.,  C. 
P.  182. 

The  intention  of  the  parties,  as  declared  by 
the  words  of  the  instrument,  must  gr>vern  the 
construction;  and  where  there  is  an  instru- 
ment by  which  it  appears  that  one  (>arty  is  to 
give  possession  of  premises,  and  the  other  to 
take  it,  that  is  a  lease,  unless  it  can  l>e  col- 
lected from  the  instrument  itself  tha(  it  is  an 
agreement  only  for  a  lease  to  be  afterwards 
made.     Jb. 

It  cannot  be  inferred  as  matter  of  law  that 
words  occurrin^f  in  a  lease  are  used  by  the 
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parties  in  a  peculiar  sense  in  wliich  they  are 
understood  in  the  district  in  which  the  prop- 
erty demised  is  situate.  Clayton  v.  Gregson, 
6  N.  &  M.  C04;  5  A.  &  E.  802. 

It  is  a  question  ff>r  the  jury,  in  what  sense 
the  words  xvere  used  in  the  particular  case. 
lb. 

When  a  material  word  appears  to  have  been 
omitted  in  a  lease  by  mistake,  and  other  words 
cannot  have  their  proper  eEect  unless  it  is 
introduced,  such  lease  must  be  construed  as 
if  that  word  was  inserted,  although  the  par- 
ticular pas«a<>e  where  it  ought  to  stand  c<»n- 
reys  a  sufficiently  distinct  meaning  without 
it.     Wight  V.  Dickson,  1  Dow,  141,  147. 

Tlie  word  **  term,''  in  a  covenant  in  a  lease, 
may  signify  either  the  time,  or  the  estate 

f 'anted,  kvans  v.  Vauglian^  0  D.  &  K.  U49 ; 
B.  &  C.  201. 

A  lease  contained  a  covenant  by  a  lessor  to 
do  certain  worlc,  and  at  the  end  of  the  cove- 
nant were  these  words,  *'and  the  whole  of 
which  is  agreed  to  bo  left  to  the  superintend- 
cnco  of  the  defendant  and  the  plaintiff^s 
fion  :** — Held,  that  this  was  neither  a  condition 
precedent  to  nor  concurrent  with  the  cove- 
nant.    Jones  V.  Cannock^  3  H.  L.  Cas.  700. 

Wlien  the  term  mentiotied  in  tlie  redden- 
dum in  a  lease  difTered  from  that  stated  in  the 
habendum,  and  the  counterpart  throughout 
stated  tlic  term  as  in  the  reddendum,  the 
habendum  was  corrected  so  as  t«>  agree  with 
the  reddendum.  BurcJull  v,  Clark^  2L.  R, 
C.  P.  Div.  88;  40  L.  J.,  C.  P.  Div.  115;  05 
L.  T.,  N.  a  600;  25  W.  R.  834— C.  A.:  re- 
versing 8.  6'.,  1  L.  R.,  O.  P.  Div.  602;  45  L. 
J.,  C.  P.  Div.  071;  35  L.  T.,  N.  8.  872;  25 
W.  R.  8. 

Counterparts.]  —  The  production  of  the 
counterpart  of  an  oM  lease,  coupled  with 
cvideuce  of  the  payment  of  rent  to  the  lessee 
by  his  under  tenants  for  a  number  of  years,  is 
sudicicnt  evidence  of  the  lessee's  interest 
under  such  lease.  Doe  d.  Manton  v.  Aunt  in, 
3M.  &  Scott,  107. 

An  expired  lease  may  be  ])resumed  to  have 
been  destroyed,  where  reasonable  diligence 
has  been  unsuccessfully  used  to  secure  its 
production.     lb. 

Lands  at  A.  were  conveyed  to  a  charity  in 
1703.  In  1783  the  charity,  being  then  incor- 
porated as  the  Magdalen  ilospital,  granted  a 
lease  for  ninety-nine  years  to  G.  of  all  their 
lands  at  A.  not  included  in  the  site  of  the 
hospital.  Tho  lease  reserved  no  beneficial 
rent  to  t lie  lessors,  and  contained  no  onerous 
covenants  binding  on  the  lessee.  In  1870  tho 
governors  of  the  hospital  brought  an  action 
against  the  defendants,  who  were  in  posses- 
sion of  premises  alleged  to  bo  comprised  in 
the  lease,  to  have  the  lease  declared  void 
under  13  Eliz.  c.  10,  and  for  possession.  The 
lease  having  been  declared  voidable  on  de- 
murrer, tljc?  (lcfc:idnn!.-j  denied  that  l!uy  were 
in  possession  under  the  lease,  and  asserted  a 
freehold  title  in  themselves  in  fee.  Since 
1858  they  or  their  predecessors  had  dealt  with 
the  property  as  if  seize'l  in  fee.     At  the  trial 


of  the  action  it  was  proved  that,  assuming 
the  hospital  to  be  owners  in  1788  of  the  lands 
conveyed  to  them  in  1763,  tho  premises  in 
question  were  comprised  in  the  lease: — Held, 
that  a  counterpart  of  the  lease  in  the  posses- 
sion of  the  plaintiffs  was  admissible  as  evi- 
dence against  the  defend  an  ta^  although  there 
was  no  other  evidence  of  the  identity  of  the 
property  comprised  in  the  lease  with  thatcon- 
vejred  in  1703,  and  although  there  was  no 
evidence  that  G.  entered  under  the  lease,  or 
that  the  defendants  claimed  under  him;  for 
that,  first,  where  pct^tms  are  found  to  be 
owners  of  property,  there  is  a  presumption,  in 
the  absence  of  anything  to  the  oontrary,  that 
they  have  remained  owners  of  the  same 
property;  and,  secondly,  that  tjie  defendants 
being  in  possession,  it  must  be  presumed  that 
G.  entered,  and  that  the  defendants  were  in 
possession  by  devolution  from  him,  so  as  to 
ascribe  to  them  a  rightful  rather  than  a 
wrongful  possession.  Magdalen  Hospital  y. 
Enotts,  37  L.  T.,  N.  S.  428-Fry,  J. 

Held,  also,  that  the  fact  that  the  defend- 
ants had  dealt  with  the  prtiperty  as  owners  in 
fee  did  not  rebut  the  presumption  that  they 
held  under  the  lease.     Jb. 

The  rule  as  to  lease  overruling  connterpart 
applies  only  where  there  is  inconsistency  be- 
tween those  two  documents  compared  with 
each  other,  and  not  where  the  lease  is  incon- 
sistent with  itself.  Burchell  v.  Clark^  25  W. 
R  334;  40  L.  J.,  C.  P.  Div.  115;  2  L.  R.,  C. 
P.  Div.  88;  85  L.  T.,  N.  S.  690— C.  A.;  re- 
versing  8.  (7.,  1  L.  R.,  C.  P.  Div.  602;  45  L. 
J.,  C.  P.  Div.  671;  85  L.  T.,  N.  S.  372;  25 
W.  R.  8. 

Szplaining  by  collateral  writings  or  parol 
agreements,  or  by  eztrinsic  facts.] — Where  a 
tenant  was  to  hold  land  according  to  certain 
rules  in  writing,  under  which  a  former  tenant 
held,  but  the  length  of  his  term  was  agreed 
on  orally: — Held,  that,  to  show  the  expira- 
tion of  tho  term,  it  w.is  not  necessary  to  pro- 
duce the  rules.  Uei/  w  Moorhouse,  6  Bing. 
N.  C.  62;  8  Scott,  150. 

Ir  an  action  to  recover  bnek  a  sum  alleged 
to  have  been  overpaid  by  a  tenant  to  his  land- 
lord, upon  a  settlement  between  them  in  re- 
lation to  a  disti-oss  for  arrears  of  rent,  it 
appeared  that  the  defend nnt  held  the  prem- 
ises under  a  lease  fnim  Michaelmas,  1882: — 
Held,  that  a  memorandum  written  in  the 
margin  of  the  draft  of  the  lease,  whereby  the 
tenant  engaged  to  pay  rent  for  the  preceding 
half-quarter,  was  admissible  for  the  purpose 
of  negativing  the  claim.  Gotone  v.  Garment, 
1  Scott,  275;  1  Bin^.  N.  C.  318. 

By  a  lease  recitmg  that  A.,  one  of  the 
lessors,  was  an  original  lessee  for  the  term  of 
his  natural  life,  and  that  B.,  tho  other,  was  a 
person  to  whom  A.  had  gnuited  a  lease  for  a 
term  of  years  certain,  seven  of  which  would 
n-inrJa  unexpired  on  the  20th  September 
foiiovving  the  date  of  tho  lease,  A.  and  B. 
demised  to  the  lessee  the  premises  from  the 
29l1i  day  of  September,  for  and  durinfic  the 
two  several   terms  thcrciubcforc  mentiouMi 
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(ilie  rent  to  be  pnM  to  both  the  lessors  and 
their  executors),  if  the  lesseO  shonld  so  Inn^ 
live,  and  the  term  and  estute  of  the  original 
lessee  should  so  long  continue.  Under  the 
lease  there  wns  subscribed  a  inpmorandura, 
providinir  that  the  rent  reserved  sIiouM  be 
paid  durin;^  the  first  seven  years  tr)  the  inter- 
mediate lessee,  and  afterwards  to  the  orip^inal 
lessee,  durin;j  the  term  of  thirty  years,  if  his 
interest  should  so  loni^  continue;  and  that 
the  new  lessee,  his  executors,  ndministrntors, 
and  assigns,  should  have  liberty  to  quit  a  part 
of  the  premises  at  any  time  during  the  term, 
upon  giving  twdve  mouths' notice: — Held, 
that  the  lease  and  memorandum  must  be  taken 
together,  and  construed  as  one  entire  instru- 
ment; and  tluit  the  intention  of  the  parties, 
expressed  by  both,  wns  to  extend  the  haben- 
dum beyond  the  term  of  the  life  of  the  lessee, 
nnd  give  him  a  lease  for  thirty-seven  years, 
determinable  on  the  death  of  the  lessor. 
Weak  d.  Taylor  v.  E»cott^  9  Price,  595. 

A  draft  lease  wns  prepared  l)y  a  lessor,  in 
pursuance  of  a  written  contract,  which  was 
not  objected  to  by  the  lessee,  who  afterwards 
refused  to  complete: — Held,  that  the  draft 
lease  could  not  be  used  for  the  purpose  of 
controlling  or  explaining  the  contract  itself. 
Hey  wood  v.  Cope^  25  Beav.  140. 

A.  leased  a  farm  to  B. ;  before  taking  it,  B. 
complained  to  A.  of  the  quantity  of  game 
upon  it,  and  A.  thereupon  told  B.  that  he  was 
nb«»ut  to  kill  and  to  keep  down  the  game, 
and  to  dismiss  most  of  his  keepers,  nnd  dis- 
continue lettinurthe  shooting,  but  said  that  he 
did  not  wish  this  arrangement  to  be  inserted 
in  the  lease.  Tlie  lease  was  accord inixly 
drawn  up  and  executed,  without  containing 
any  reference  to  A.'s  undertaking,  but  it 
reserved  to  A.,  his  friends  and  agents,  the 
game  nnd  right  of  sporting  over  the  farm. 
The  shooting  was  afterwards  re-let  during  B.'s 
lease,  and  a  large  head  of  game  kept  uj).  A. 
died,  and  in  a  suit  to  administer  his  estate, 
B.  brought  in  as  a  creditor  a  claim  on  account 
of  damage  done  to  his  crops  by  the  game: — 
Held,  that  the  evidence  established  the  fact 
that  there  had  been  a  parol  ngreement  col- 
lateral to  the  lease,  and  upon  the  faith  of 
which  the  lease  had  been  executed;  that  such 
agreement  was  valid,  nnd  B.'s  <laim  nuif*t  bo 
admitted.  Erskine  v.  Adeane,  BennetVaclaim^ 
S  L.  R,  Ch.  756;  43  L.  J.,  Clianc.  840;  29  L. 
T.,  N.  S.  234;  21  W.  R.  802. 

The  Goldsmiths'  Company  entered  into  nn 
agreement  with  the  plaintiff  to  grant  to  him 
\\  long  lease  of  ground  on  wliicli  he  was  about 
to  erect  new  buildings.  The  agreegient  con- 
tained a  proviso  that  nothing  therein  should 
give  tire  plaintiff  any  rights  of  lii^lit  nnd  air 
over  certain  adjoining  ground  and  buildings. 
A  form  of  lease  was  annexed  to  the  agree- 
ment, and  the  lease  was  afterwards  granted 
according  to  the  form,  and  contiined  an  ex- 
press demise  of  lights;  but  there  was  no 
proviso  in  the  lease  similar  to  the  one  in  the 
agreement.^  Tiie  Goldsmith's  Company  after- 
wards demised  the  adjoining  ground  to  the 
defendant,  who  commenced  building  so  as  to 


intercept  the  plaintiff's  light:— Held,  that  the 
lease  must  be  read  as  if  the  proviso  in  the 
agreement  was  inserted  in  the  lease.  Salamnn 
v.  Qloter,  44  L.  J.,  Chnnc.  551;  20  L.  K.,  Eq. 
444;  33  L.  T.,  N.  S.  792— V.  C.  B. 

In  1855,  S.,  an  owner  in  fee  of  two  mills, 
leased  one  to  P.,   who  carried  on  there   the 
business  of  a  bleacher.     The  refuse  fram    bis 
works  was  discharged  through  a  drain,  partly 
open  and  partly  covered,  into  a  natural  stream 
or  watercourse,  800  or  400  yards  distant,  and 
upon  wlilcb  the  other  mill  was  situate.     ThiB 
discharge  of  the  refuse  took  place  about  sevea 
times  a  fortnight,  and  polluted  the  stream. 
In   1858,  P.  aurrendercd  his' lease,  and.    S. 
granted  a  new  lease  to  the  defendant.      la 
this  lease  the  defendant  was  described  as  a 
'*  blencher,*'  and  the  demise  wns  of  the  prem- 
ises "late  in  the  occu))ation  of  P."    Tliero 
was  a  clause  that  all  buildings  created  by  the 
defendant    for    the    puriK>se    of    bleachin|^ 
should,  at  the  end  of  the  term,  become  the 
property  of  S.  tn  1858  the  plaintiff  purchased 
both  mills.     The  defendant  discharged  the 
refuse  from  his  works  through  the  drain  into 
the  stream  in  the  same  manner  that  P.  had 
formerly  done.     The  plaintiff,  who  carried  on 
in  the  other  mill  the  business  of  a  paper 
maker,  brought  an  action  against  the  defend- 
ant for  polluting  the  stream:  —Held,  that  the 
lease  might  be  explained  by  the  state  of  the 
premises  at  the  time  it  was  granted,  and  the 
mode  in  which  they  had  been  previously  en- 
jf)3*ed;  and  that,  thus  explained,  there  was  nn 
implied  grant  by  8.  to  the  defendant  to  use 
the  stream  for  the  purpose  of  bis  business  of 
bleaching,   and  therefore  the  plaintiff,   who 
was  in  the  position  of  S.,  could  maintain  no 
action  against  the  defendant.     llaU  v.  Lund^ 
11  H.  &  C.  676;  0  Jor.,  N.  S.  205;  32  L.  J., 
Exch.  118;  11  W.  R.  271. 

n.  Term. 

1.  Nature  of  Estate  or  Interest  of  Tenant. 

Definition.] — ^Thc  word  **  term,"  in  a  cove- 
nant in  a  lease,  may  signify  either  the  time,  or 
the  estate  granted.  Evans  v.  Vaughn^  6  D.  A 
R.  340;  4B.  &C.  261. 

Leases  for  lives.] — A  demise  by  A.  toB. 
for  the  term  of  his  natural  life,  may  inure  as  a 
demise  either  for  the  life  of  A.  or  of  B.,  ac- 
cording to  cinrumstanecs.  Doe  d.  Pritchard 
V.  DiM,21^.  &  M.  8U8;  5  B.  &  Ad.  689. 

8emb1e,  that  if  the  habendum  is  to  B.,  his 
executors,  administrators,  and  assigns,  pre- 
sumption is  created  in  fuvor  of  a  demise  for 
the  life  of  A.     Ih, 

Such  presumption  is  confiiined  by  a  cove- 
nant; by  A.  with  B.  for  quiet  enjoyment 
dui-ing  the  life  of  A.     Ih. 

Such  a  covenant  per  sc  would  amount  to  a 
demise.     lb, 

A  lease  was  granted  in  pursuance  of  an 
agreement  between  A.  and  B.,  by  which  **  A. 
agreed  to  let  her  house  to  B.  during  her  life^ 
supposing  it  to  bo  occupied  by  B.  or  a  tenant 
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AgreeablG  to  A.  ;^^  and  **a  clause  was  tr>  be 
added  inthele.'isc,"  to  give  A.*s  son  an  option 
to  possess  the  liousc  wiien  of  age:— Held,  that 
such  lease  only  inured  for  the  joint  lives  of  A. 
an<i  B.  l)oe  d.  Bromjidd  v.  Smithy  G  East, 
530;  2  Smith,  570;  2  T.  &  R.  4;;0. 

Lease  to  A.,  her  heirs  and  assigns,  haben- 
dum to  A.  and  her  assigns,  for  and  during  the 
nataral  life  of  B: — Held,  in  ejectment  by  A., 
the  heir  of  B.,  that  the  words  ''and  her 
assigns,''  in  the  habendum,  must  be  rejected 
as  repugnant  to  the  premises.  2^d.  'J'immiM 
T.  Stede^  8  G.  &  D.  622;  4  Q.  B.  GO^;  7  Jur. 
555. 

Lands,  held  under  a  lease  for  lives,  having 
been  devised  to  Mary  for  life,  and,  after  her 
di*ntli,  to  Thomas  absolutely,  they  joined  in 
surrendering  the  lease,  and  procured  a  new 
one  for  lives  to  themselves  and  their  heirs  as 
joint  tennnts;  Thomas  devised  the  lands,  bat 
Mary  survived  him  and  devised  them: — Held, 
that  the  legal  estate  granted  by  the  new  lease 
was  vested  in  the  devisee  of  Marv,  in  trust  for 
the  heir  of  Thomas  and  also  of  his  devisee. 
UlU  v.  mil,  81r.  K.,  Eq.  140 -V.  C. 

As  to  validity  of  leases  for  lives, — see  this 
title,  L,  2. 

A  lease  for  2000  years  is  not  to  be  con- 
Btnied  ns  a  lease,  but  merely  as  a  term  to 
attend  the  inheritance.  2><?n»d.  Dargwell  v. 
Barnard,  Cowp.  505. 

Option  to  purchase  promises.] — ^A  lease  for 
years  contained  a  covenant  on  the  part  of  the 
lessor,  tiiat  if  the  lessee  should  bo  desirous, 
at  the  expiration  of  the  term,  of  purchasing 
the  premises,  and  should  give  to  the  lessor 
six  calendar  months'  notice  in  writing  of 
sucii  desire,  and  should  pay  to  him  2,000/., 
the  lessor  would  sell  and  convey  the  premises 
to  the  lessee ;  the  expense  of  the  preparation 
and  veritication  of  tiie  abstract  to  be  borne 
by  the  lessee,  he  expressly  accepting  the  title. 
The  lessee  gave  notice,  but  did  not  pny  the 
money: — Held,  that  the  payment  of  the 
money  was  a  condition  precedent  to  the 
right  of  purchase,  and  that  the  money  not 
having  been  paid,  no  binding  contract  arose. 
Weston  V.  Collins,  S4  L.  J.,  Chanc.  35iS— C. 

A  lease  for  twenty-one  years  contained  a 
proviso,  that  if  the  lessees  should  be  desirous 
of  purchasing  the  fee,  and  should  give  to  the 
lessor,  his  heirs  or  assigns,  notice  of  such 
desire,  they  should  bo  entitled  to  become  the 
])urchasersof  the  premises  at  the  price  named, 
itnd  the  lessor,  his  appointees,  heirs,  or  as- 
signs, would,  on  payment  of  the  purchase- 
money,  do  all  acts  for  conveying  the  premises 
to  the  use  of  the  purchasers.  The  lessor 
died,  having  devised  all  his  real  estate  to 
trustees,  who  disclaimed,  and  leaving  an  in- 
fant heir.  The  lessees  having  served  on  the 
infant  and  his  guardian  notice  of  their  elec- 
tion to  purchase: — Held,  that  such  notice  was 
effectually  served,  and  constituted  a  valid 
and  binding  contract,  which  the  court  would 
not  refuse  to  carry  out  on  the  ground  that 
the  infant  could  not  give  a  discharge  for  the 


purchase-money.  Woods  v.  Ifyde,  31  L.  J., 
Chanc.  205— V.  C.  W. 

A  lessee,  who  had  the  option  of  purchasing 
the  freehold  at  any  time  within  seven  years, 
by  givinjr  three  months*  notice,  and  paying 
a  ceitain  sum  at  the  expiration  of  such  notice, 
gave  the  rcquireil  notice  three  months  before 
the  seven  years  elapsed,  but  did  not  pay  the 
money  on  or  before  the  day  the  notice  ex- 
pired:—Held,  that  the  lessee  was  not  en- 
titled to  a  decree  for  specific  performance, 
the  time  of  payment  being  one  of  the  two 
conditions  of  the  contract.  JRanelagh  v. 
Melton,  10  Jur.,  N.  S.  1141;  13  W.  R.  150; 
11  L.  T.,  N.  S.  400;  84  L.  J.,  Chanc.  227;  2 
Drew.  &Sm..278. 

An  owner  of  a  plot  of  ground  agreed  to 
grant  a  lease  of  it  to  A.  as  soon  as  the  latter 
had  erected  a  villa  thereon.  But  it  was  stipu- 
lated that  if  A.  should  not  perform  the  agi*ee- 
ment  on  his  part,  the  agreenient  for  a  lease 
was  to  be  void,  and  that  the  owner  might  re- 
enter. A.  was  to  insure  in  a  particular  way, 
and  he  was  to  have  the  option  of  purchasing 
the  fee  within  two  years.  A.  erected  the 
villa,  but  insured  in  a  wrong  office  and  in  a 
wrong  name: — Held,  that  the  contract  for  a 
lease  was  independent  of  the  option  to  pur- 
chase, and  that,  notwithstanding  the  forfeit- 
ure of  the  first,  the  latter  still  subsisted,  and 
a  specific  performance  of  the  contract  for 
sale  was  decreed.  Green  v.  Law,  22  Beav. 
G25;  2  Jur.,  N.  S.  848. 

2.  CormneJicementf  Duration,  and  Termination, 

Oommencement  of  term.] — A  lease  from  a. 
certain   day  commences  on    the  next    day. 
A?}on.,  Lolit,  275. 

The  Words  '*from  the  day  of  the  date,"' 
mean  either  inclusive  or  exclusive,  according- 
to  the  context  and  subject-matter;  and  the 
com't  will  construe  them  so  as  to  effectuate 
the  intention  of  the  paitics.  Pugh  v.  Leed$,< 
Cowp.  714. 

A  lease  of  lands  by  deed,  to  hold  from  the 
feast  of  St.  Michael,  must  be  taken  to  mean 
from  New  Michaelmas,  and  cannot  be  shown 
by  extrinsic  evidence  to  refer  to  a  holding 
from  Old  Michaelmas.  Doe  d.  Spicer  v.  Lea,. 
11  East,  812. 

Where  a  lease  was  dated  25th  March,  1783,. 
habendum  *^from  the  25th  March  now  last 
past,"  and  the  deed  was  not  executed  until' 
some  time  after  the  date: — Held,  that  the 
term  commenced  on  the  25tli  March,  1783, 
and  not  on  the  25th  March,  1782.  Steel  v. 
Mart,  C  D.  &  U.  392;  4  B.  &  C.  272. 

By  indenture  of  lease  of  the  28th  April^. 
1834,  the  lessor  of  the  plaintiff  demised  to  E. 
a  messuage,  to  hold  from  the  1st  of  May  then- 
next,  for  forty  years,  at  the  rent  of  25/.  a. 
year.     E.  covenanted  not  to  underlease  with- 
out the  consent  in  writing  of  the  lessor;  and 
there  was  a  proviso  for  forfeiture  in  case  he- 
should   be  adjudged  bankrupt.     With   the 
lessor^s  consent  in  writing,  E.  underleased* 
thr^e  rooms  in  the  messuage  to  the  defendant 
for  twenty-one  years,  by  a  lease  dieted  the- 
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25th  March,  1830.  In  January,  1840,  £. 
^as  adjudged  a  liankrupt,  and  ihe  lessor  of 
the  plaintiff  brought  ejectment  for  the  whole 
of  the  messuage,  except  the  rooms  leased  to 
the  defendant,  and  entered  under  a  writ  of 
possession  on  the  12th  May,  1841.  The  de- 
fendant continued  to  occupy  the  three  rooms; 
and  in  Febmnry,  1843,  an  execution  having 
issued  against  him,  the  lessor  of  the  plaintiff 
served  Uic  sheriff  with  notice  that  there  was 
a  sum  of  25^.,  being  one  yearns  rent,  due  in 
November,  1842,  in  respect  of  the  promises 
occupied  by  the  defendant  as  his  tenant,  and 
requiring  the  sheriff  to  pay  the  same  to  him. 
The  sheriff  accordingly  paid  over  to  the 
lessor  of  the  plaintiff  25/.  out  of  the  levy.  On 
the  24th  April  the  defendnnt  was  served 
with  a  six  months^  notice  to  quit: — Ilcid, 
that  the  tenancy  must  be  considered  ns  com- 
mencing on  the  12th  May,  1844,  and  that  a 
demise  on  the  4th  May  was  before  title  hnd 
accrued  to  the  lessor  of  the  plaintiff,  and, 
therefore,  the  ejectment  was  not  maintain- 
able. Doe  d.  Ll/}i/d  v.  Ingleby,  14  M.  &  W. 
01 ;  14  L.  J.,  Exch.  240. 

By  an  agreement  dated  the  81st  August, 
1838,  W.  atrrccd  to  let,  and  R.  to  take,  a 
house,  at  a  yearly  rent,  payable  quarterly,  **  to 
commence  from  the  20th  September  next,  and 
the  first  quarterns  rent  to  become  due  and 
payable  on  the  25th  December  next."  Though 
not  so  stated  in  the  agreement,  the  house  was, 
iit  the  time  of  making  the  agreement,  in  the 
•occupation  of  C,  ns  tenant  to  W.,  who  quit- 
ted on  the  2Gtli  of  September: — Held,  that, 
binder  this  agn*ement,  the  tenancy  commenced 
.m  the  20tli  of  September.      White  v.  NidioUon^ 

Scott,  N.  R.  707 ;  4  M.  &  G.  03. 

Cognizance  that  the  plaintiff  was  tenant  to 
II.,  at  a  certain  rent,  and  that  the  defendant 
distrained  for  the  rent  of  a  half-year  ending 
the  20th  of  September,  1841.  Pica,  that, 
jifter  rent  became  due.  II.,  i»y  indenture  pur- 
,])orting  to  be  made  the  1st  of  February,  1841, 
but  made  after  the  20th  of  September,  1841, 
luleased  the  rent.  The  defendant,  in  his  rep- 
lication, set  out  the  indenture,  dated  the  1st 
of  February,  1841,  being  a  demise  to  the 
))laintiff  of  tiic  premises,  to  hold  from  the  30th 
of  Jnly,  1840,  for  fourteen  years;  tlie  first 
imyment  of  rent  to  bo  made  on  the  2otli  of 
March  then  next: — Held,  that  the  indenture 
had  not  the  effect  of  releasing  the  tenant  from 
)»ayment  of  the  rent  due  under  a  parol  con- 
1  raet  before  its  cxecut  ion.  Cooper  v.  liohinson, 
ID  M.  &  W.  004;  13  L.  J.,  Exch.  48. 

A  memorandum  of  agreement  for  a  lease 
did  not  specify  the  date  when  the  lease  was 
to  commence: — Held,  that  the  lease  was  to 
^commence  on  the  date  of  the  agreement  itself, 
nnd  speciHc  performance  of  the  agreement 
was  ordered  accordingly,  with  damages. 
Mattes  V.  Jllillftr,  ii  L.  R.,  Ch.  Div.  153;  37 
J-.  T.,  X.  8.  151;  25  W.  R.  84a—Fry,  J. 

Doration  of  term,  in  general.] — The  haben- 
dum in  a  lease  onlv  marks  the  duration  of  the 
tcnant^s  interest,  and  itp  operation  as  a  grnnt 


18  merely  prospective.    Shaw  y,  Kay,   1  Sxch. 
412;  17  L.  J.,  Exch.  17. 

A  lease  for  one  yenr,  and  so  for  tviro  <vr 
three  years,  as  the  parties  shall  f>gree,  means 
for  two  years,  and,  after  every  sul^sequeDt 
year  begins,  is  not  determinable  till  tlftst  is 
ended.  Harris  v.  Evatu^  1  Wils«  263  ;  iLmb. 
820. 

But  it  is  a  lease  for  one  year  only,  iritbout 
such  subsequent  agreement.    lb. 

A  lease  for  years,  if  the  lessee  m>  long 
lives,  with  a  remainder  to  another  for  the 
residue  of  the  term,  must  be  construed  to  j^^e 
the  remainder-man  a  power  to  enjoy  duriD^ 
all  the  residue  of  the  years  to  come.  HVrig/U 
d.  Jrm  V.  CartwrigU^  1  Burr.  282;  1  Lid. 
Ken.  520. 

The  defendants  entered   into  an  agreement 
''that  they  should   become  tenants  of    the 
premises,  ut  875/.  a  quarter,  the  tenancy  to 
commence  on  the  14th  Jtmc,  they  paying  a 
quarter's  rent  on   that  day;    and   thut  tbej 
should  give  security  to  pay  one  quarter's  rent 
in  advance  as  long  as  they  siiould  continue 
tenants:'^ — Held.  that,  under  this  agreement, 
the  defendants  did  not  become  tenants  from 
year  to  year,  but  from  quarter  to  quarter  only, 
and  therefore  that  proof  of  such  an  agreement 
di4  not  support  an  allegation,  that  the  de- 
fendants held  *'as  tenants  for  a  term  of  yeurs, 
from  year  to  year,  for  so  long,"  &c.,  or  **  for 
the  residue  of  a  certain  tenancy  for  a  term  of 
years,"  &c.      Wilkinson  v.  Halt,  4  Scott,  oOl; 
3  Hing.  N.  C.  50H;  8  Hodges,  56. 

A  general  parol  demise,  at  an  annual  rent, 
where  the  bulk  of  the  farm  is  inclosed,  and  a 
small  part  iu  tiio  open  common  fields,  is  only 
a  lease  from  year  to  year,  and  not  for  so  long 
as  the  usual  round  of  husbandry  extends. 
Itf)e  d.  Bree  V.  1^8,  2  W.  Bl.  1171. 

Upon  a  demise  **  until  Michaelmas  next, 
and  no  longer,"  with  the  privilege  of  using 
part  of  the  promises  for  specific  purposes  till 
Lady-day  following,  ejectment  may  be 
brought  for  those  parts  to  which  the  privilege 
does  not  extend,  in  the  interval  between 
Micliaelmas  and  Lady-day.  JJoe  d.  Waten 
v.  Haughton,  1  M.  &  H.  208. 

Demise  of  freehold  and  copyhold  lands,  at 
an  entire  rent,  haliendum  so  much  as  was 
freehold  for  twenty-one  years,  and  so  much 
as  was  copyhold  for  three  years,  warranted  by 
the  custom,  and  covenant  for  renewal  of  the 
lease  of  the  copyhold  every  three  years,  toties 
quoties,  during  the  twenty-one  years,  under 
the  like  covenants;  and  that  in  the  meantime, 
and  until  such  new  leases  should  be  executed, 
the  lessee  should  hold  the  land,  as  well  copy- 
hold as  freehold : — Held,  that  this  was  only  a 
lease  of  the  copyhold  for  three  years,  and  that 
the  lessor  after  Ihe  three  years  might  recover 
the  premises  in  ejectment  against  the  lessee, 
there  not  having  been  any  fresh  lease  granted. 
Fenny  d.  Eastham  v.  Cliild,  2  M.  &  S.  235. 

A  pjjntcd  instrument,  purporting  to  l)o  a 
form  of  a  devise  of  a  farm,  originally  con- 
tained in  the  habendum  words  creating  a 
tenancy  from  year  to  year,  but  on  producinjj 
ihe  instrument  in  cvidrnee,  they  were  found 
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be  struck  thron^h.  and  wcro  proyed  to 
been  so  struck  tiirougli  before  thoexecu- 
t^ion  of  the  instrument  bj  the  party  charged. 
*Fho  remaining  ivords  of  demise  were  **for 
the  term  of  one  year  fully  to  bo  complete  and 
cndod,^'  and  stood  immediately  preceding 
those  which  had  been  struck  out.  However, 
many  subsequent stipnlations  remained  in  the 
lease,  which  seemed  to  bo  only  applicable  to 
n  tenancy  for  longer  than  a  year,  or  deter- 
minable by  notice  to  quit:— Ileld,  first,  that 
the  words  struck  through  miu;ht  be  looked  at 
to  ascertain  the  real  intention  of  the  parties  in 
so  erasing  them,  and  consequently  that  the 
tonnncy  was  for  one  year  only ;  and  next,  that 
the  stipnlations  inapplicable  to  such  a  tenancy 
must  be  considered  as  struck  out,  or  as  sur- 
plns-igo,  unless  the  tenancy  should  continue 
for  m>»re  than  a  Tcar.  Strickland  v.  Maxwell^ 
2V.  &M.  539;  4  Tyr.  346. 

By  the  same  instrument  of  demise,  after  a 
covenant  for  payment  of  rent  l»y  the  tenant, 
it  was  agreed,  ''  that  in  case  the  tenant  should 
duly  observe  and  perform  the  several  covenants 
and  agreements  titcrcinbeforc  contained  on  Ms 
part  and  behalf,"  and  should  peaceably  quit  the 
farm  in  pursuance  of  notice  to  do  so,  he 
should  bo  cnlitled  to  away-going  crop,  to  be 
taken  from  lands  in  seed  or  turnips  the 
previtnis  summer,  such  crop  being  to  be  left 
for  the  landlord,  or  his  in-coming  tenant,  at  a 
valuation  to  bo  made  by  arbitrators  or  an 
umpire: — Held,  that  this  clause  did  not  give 
the  tenant  the  ri^ht  of  possession  of  the 
land  to  the  exclusion  of  the  landlord,  after 
the  determination  of  the  yearns  tenancy,  but 
tit  most  only  a  right  to  go  on  the  land  to 
improve  the  crop;  and  that  the  landlord 
might  maintain  trespass  quare  chiusum  fregit, 
for  taking  possession  of  the  crop,  and 
hindering  him  from  having  the  use  and 
occupation  of  the  land,  after  the  year  was 
expired,     lb. 

By  an  indenture  of  lease  dated  in  1784  and 
executed  hy  the  lessor,  he  demised  certain 
premises  to  hold  to  tlio  lessee  and  his  assigns 
for  the  term  of  miiQty-four  and  a  quarter 
yc'irs,  yielding  and  paying  therefor  during  the 
said  term  of  ninaiy  one  jjnd  a  quarter  years 
hereby  demised  a  yearly  rent.  Tlic  number 
of  years  w:is  not  mentioned  in  any  other 
clause  of  the  lease.  But  tiic  counterpart, 
executed  by  the  lessee,  which  was  otherwise 
identical  witli  the  lease,  had  ninety-one  in 
the  habendum  as  well  as  in  the  reddendum. 
In  an  action  by  the  assignee  of  the  reversion 
to  recover  possession  against  the  assignee  of 
the  lessee  after  the  lapse  of  the  ninety-one 
and  a  quarter  years : — Held,  that,  there  being 
a  manifest  clerical  error  in  tlie  lease,  the 
counterpart  might  be  looked  at  to  ascertain 
where  the  mistake  lay,  and  that,  on  the  truo 
construction  of  the  lease  and  counterpart 
taken  together,  the  "ninety-four"  in  the 
lease  must  bo  rejected,  and  the  lease  read  as  a 
gnuit  for  ninety-one  and  a  quarter  years  only. 
BurchiU  V.  Claris,  3  L.  R.  0.  P.  Div.  88;  40 
L.  J..  C.  P.  Div.  115;  25  W.  R.  334;  85  L. 
T.,    N.  8.  600— C.    A. ;  reversing  the  judg- 


ment of  the  Common  Pleas  Division,  1  L.  R.» 
C.  P.  Div.  602;  45  L.  J.,  C.  P.  Div.  671;  25 

W.  R.  8;  85  L.  T.,  N.  8.  372. 

—  umder  leases  for  optional  periods.] — A 

lease  for  seven,  fourteen,  or  twenty-one  years, 
as  the  lessee  shall  think  proper,  is  a  good 
lease  for  seven  years,  whatever  it  may  be  for 
the  fourteen  or  twenty -one  years.  Ferguson 
V.  Cornish,  2  Burr.  1032 ;  8  T.  R.  463,  n. 

Lease  of  lands  i>y  indenture  for  twenty-one 
years,  with  proviso  that  it  should  be  deter- 
minable by  the  lessee  or  the  lessor  at  the  end 
of  the  first  seven  or  fourteen  years,  and  a 
memorandum  indorsed  six  years  after  the 
execution  of  the  lease,  **of  its  being  agreed 
between  the  parties,  previously  to  the  execu- 
tion, *tiiat  the  lessor  shall  not  dispossess,  nor 
cause  the  lessee  to  be  dispossessed,  of  the 
8;iid  estate,  but  to  have  it  for  the  term  of 
twenty-one  years  from  this  present  time;" 
which  memorandum  was  signed  by  the 
p:ircies,  and  stamped  with  a  lease  stamp,  but 
not  sealed: — Held,  that  the  lessor  might,  not- 
withstanding, determine  the  lease  at  the  end 
of  the  first  fourteen  years;  for  the  memo- 
randum did  not  operate  as  a  now  lease  and 
surrender  of  the  firnt  lease.  Qoodright  d. 
NicholU  V.  Marh,  4  M.  &  8.  80. 

A  lease  in  1785,  for  three,  six  or  nine  years, 
determinable  in  1788,  1791,  1704,  is  a  lease 
for  nine  years,  determinable  at  the  end  of 
three  or  six  ye.ins,  by  cither  of  the  parties,  on 
giving  reasonable  notice  to  quit.  Goodright 
a.  Hall  V.  llidiardson,  3  T.  R.  462. 

If  a  lease  is  grante<l  for  seven,  fourteen  or 
twenty-one  years,  the  lessee  only  has  the 
option  at  which  of  the  above  periods  the  lease 
shall  determine.  Dann  v.  Spurrier^  3  B.  & 
P.  309,  442;  7  Ves.  231.  8.  P.,  Price  v.  Dijer, 
17  Ves.  863. 

8o,  where  the  lease  was  for  fourteen  or  seven 
years,  on  the  ground  that  every  doubtful  grant 
must  be  construed  in  favor  of  the  grantee. 
Doe  d.   Wdib  v.  Dixon,  0  East,  16. 

Where  there  was  an  agreement  that  a  tenant 
sliould  be  at  liberty  to  quit  at  Lady  day,  in 
which  case  the  landlord  engaged  to  take  the 
fixtures  at  a  valuation,  or  to  permit  the  tenant 
to  let  the  house:— Held,  that  the  construction 
of  this  agreement  was.  that  the  tenant  had  an 
option  in  the  event  of  his  quitting.  Colton  v. 
Lingham,  1  Stark.  39— Le  Blanc. 

And  a  letting  by  the  tenant  to  an  under- 
tenant until  Lady-dny  was  not  an  exercise  of 
his  right  of  option.     Ih. 

A  proviso  in  a  lease  for  twenty-one  years, 
that,  if  either  of  the  parties  should  be  desirous 
to  determine  it  in  seven  or  fourteen  years,  it 
should  be  lawful  for  either  of  them,  bis  exec- 
utors or  administrators,  so  to  do,  upon  twelve 
months*  notice  to  the  other  of  them,  his  heirs, 
executors  or  administrators,  extends,  by 
reasonable  intendment,  to  the  devisee  of  the 
lessor,  who  is  entitled  to  the  rent  and  re- 
version, lloe  d.  Bamford  v.  UayUy,  12  East, 
464. 

A  letting,  in  1845,  to  a  yearly  tenant,  and 
if  he  should  wish  a  lease,  that  the  lesBor  will 
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grant  the  same  for  scycn,  fourteen  or  twenty- 
one  yeara,  at  the  same  rent,  is  sufficiently  cer- 
tain to  be  specifically  ))erformcd.  It  is  to  be 
construed  as  an  optional  Ictiso  for  twenty -one 
years  from  1845,  determinable  at  the  end  of 
seven  or  fourteen  years,  at  the  option  of  the 
tenant.  Ilersey  v.  Oib/ett^  18  Bcav.  174;  23 
L.  J.,  Chanc.  818. 

Under  such  a  contract,  the  landlord  might 
call  on  the  tenant  to  exercise  his  option,  and, 
in  default,  might  determine  the  tenancy,  but 
this  might  afterwards  be  waived  by  a  receipt 
of  rent.     lb. 

A  lease  was  granted  to  A.  for  fourteen 
years,  with  a  proviso  for  terminating^  the  lease 
at  the  end  of  the  first  seven  3'ears,  if  the  land- 
lord siiould  so  desire;  on  his  giving  notice  of 
his  desire  in  writing,  B.  joined  in  the  cove- 
nant. The  landlord  gave  a  notice,  in  terms 
a  notice  to  quit,  not  expressing  in  terms  liis 
desire  to  terminate  the  tenaney  under  the 
proviso,  but  referring  to  the  lease  and  its 
dcterminaolo  quality : — Held,  that  this  was  a 
termination  of  the  lease  under  the  proviso, 
and  discharged  the  surety.  Oiddens  v.  Dodd^ 
3  Drew.  48o;  25  L.  J.,  Chanc.  451. 

A  lease  for  twenty-one  years,  determinable 
at  tlic  end  of  seven  or  fourteen,  if  the  parties 
so  til  ink  fit,  is  not  determinable  without  the 
joint  asset! t  of  lessor  and  lessee.  Fowell  v. 
Tranter,  8  II.  &  C.  458;  34  L.  J.,  Exch.  6; 
13  W.  R  145;  11  L.  T.,  N.  S.  317. 

A  demise  for  seven  years,  with  a  proviso 
that,  notwithstanding  anything  before  con- 
tained, if  notice  should  not  be  given  to  de- 
termine the  lease  at  the  end  of  the  seven 
years,  it  should  be  considered  a  lease  upon 
the  same  covenants,  from  year  to  year,  until 
notice  to  determine  it,  continues  after  the 
seven  years  until  put  on  end  to  by  notice,  and 
the  covenants  continue  binding.  Broicn  v. 
I'rumper^  26  Beav.  11. 

B.,  by  an  indenture,  dated  and  made  10th 
July,  1851,  granted,  demised  and  leased  to 
A.  premises,  habendum  to  A.  from  25th 
December,  1840,  for  and. during  and  until  the 
full  end  and  term  of  fourteen  vears  thence 
next  ensuing,  determinable  as  therein  men- 
tioned ;  proviso,  tliat  it  should  be  lawful  for 
either  B.  or  A.  to  determine  the  demise  at  the 
expiration  of  the  first  seven  years  thereof,  by 
six  months^  notice,  and  thereupon  that  demise, 
and  every  covenant  therein  contained,  should 
cease  and  determine  accordingly: — Held,  that 
the  seven  years  were  to  be  reckoned  from  25th 
December,  1840.  and  that  the  lease  might  be 
determined  on  25th  Deceml>er,  1856.  Bird 
V.  Baker,  1  El.  &  El.  12;  4  Jur.,  N.  8.  1148; 
28  L.  J.,  Q.  B.  7. 

A.  agreed  to  let  premises  to  B.  for  three 
years,  and,  at  the  expiration  of  that  term,  to 
grant  him  a  lease  for  an  extended  tenn.  A. 
died,  and  three  years  having  expired,  B.  con- 
tinued to  hold  on  under  his  executors  for  four 
years  without  asking  for  a  lease.  He  then 
required  a  lease: — Hold,  that  B.'s  option  had 
not  determined,  and  that  he  was  entitled  to 
the  extension  of  the  term.  Afoss  v.  Barton^ 
35  Bcay.  197. 


A  person  entitled  to  leasehold  premises  for 
a  long  term  of  years  agreed  to  underlet  them 
to  a  tenant  for  three  years,   and,   whenever 
called  upon  to  do  so  by  the  tenant,  to  grAnt  to 
him  a  lease  for  three  years,  seven  years,  or  the 
remainder  of  the  term  that  he  had  it    in    his 
power  to  grant,  such  lease  to  contain  ail    the 
usual  covenants  for  protecting  the  interests  of 
the  gnmtor.   The  three  years  expired  wfthoat 
the  option  being  exercised.   The  tenant,  how- 
ever, continued  in  possession  until  he  became 
bankrirjit,  and  his  interest  in  the  premises  ivas 
sold  by  his  assignee  to  a  purchaser,  who  en- 
tered into  possession  and  filed  in  equity  a  bill 
for  specific  performance  of  the  afljreement : — 
Held,  first,  tiiat  the  option  might  be  exercised 
at  any  time  during  the  tenancy.    Buddand  yr, 
Piipillon,  80  L.  J.,  Chanc.  81;  2  L.  R.,  Ch. 
C7;  12  Jur.,  N.   8.  992;  15  W.  R  92;  15   Ij. 
T.,  N.  S.  878. 

Held,  secondly,  that  the  bankrupt  had  such 
an  interest  in  lands  as  passed  to  his  assignee 
either  under  12  &  13  Vict.  c.  106,  s.  142,  or 
under  s.  145.     76. 

Held,  thirdly,  that  such  interest  was  not 
prevented  from  so  passing  by  the  absence  of 
the  word  ** assigns^*  in  the  agreement,     lb. 

Determination.] — Where  a  lease  is  to  com- 
mence from  the  25th  March  then  next,  for 
twenty-one  years,  fully  to  be  completed  and  . 
ended,  tiie  term  does  not  end  until  the  lost 
moment  on  the  25th  March  in  the  last  yejir. 
Ackland  v.  LutUy,  1  P.  &  D.  630;  9  A.  <&  £. 
879. 

A  lease  for  so  long  as  the  lessee  should  con- 
tinue to  inimbit  the  farm-house  and  actually 
occupy  the  land,  and  not  let  or  part  with  the 
lease;  upon  his  ceasing  to  inhabit  immediately 
becomes  forfeited.  Doe  d.  Lockioood  v.  Clarhe, 
8  East,  185.  And  sea  Doe  d.  Norfolk  v.  Hawkey 
2  East,  481. 

A  lease  to  A.,  his  executors,  &c.,  for  a  year, 
and  so  on  from  year  to  year,  for  so  long  a  time 
as  it  shall  please  the  lessor  and  A.,  his  execu- 
tors, &c.,  does  not  expire  on  the  death  of  A., 
but  vests  in  his  executors.  Mtickay  v.  Mack* 
reth,  4  Dougl.  213;  2  Chit.  461. 

A  tenancy  from  year  to  year,  so  long  as 
both  parties  please,  is  determinable  at  the  end 
of  the  first  as  well  as  of  any  subsequent  year, 
unless  in  tsreating  such  tenancy  the  parties 
use  words  showing  that  they  contemplate  a 
tenancy  for  two  years  at  least.  Doe  d.  Clarke 
V.  Smarridge,  7  Q.  B.  957;  9  Jur.  781;  14  L. 
J.,  Q.  D.  8'27. 

Where  the  interest  of  a  tenant  is  deter- 
mined by  the  death  of  a  tenant  for  life,  under 
whom  he  holds,  the  possession  ceases  with 
the  interest,  and  he  cannot  maintain  trespass 
unless  he  docs  some  act  indicating  an  inten- 
tion to  continue  in  possession.  Brown  v. 
Notley,  3  Exch.  219. 

L.  was  the  holder  of  a  lease  of  premises 
from  8.  for  twenty-one  years,  determinable  at 
the  will  of  either  party  at  the  end  of  the  first 
seven  or  fourteen  years.  The  first  seven  years 
would  expire  at  Christ m&s,  1863.  L.  had  ex- 
pended considerable  sums  on  the  premieei| 
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^which  he  was  to  receive  1,8002.  from  K., 
"vvliom  he  agreed  to  assign  the  lease.  The 
inent  contained  these  stipulations: — *'If 
'is  rejected  by  S.,  the  1,H00/.  to  bo  repaid 
1.^  If  8.  exercises  the  power  of  deterinin- 
■^  S  ^^^  lease  at  Christmas,  1863,  and  II.  leaves 
liouse,  1,1002.  are  to  be  returned  to  ](. 
Xf  at  Christmas,  1863,  the  tenancy  of  li.  is 
oontinucd,  the  1,8002.  to  be  retained  by  L." 
.  entered  into  iA>sscssion,  and  his  aunt,  Mrs. 
.  y  resided  with  him.  In  May,  1803,  S.  gave 
oticc  of  an  intention  to  determine  the 
nancy.  At  Christmns,  1863,  Mrs.  C.  be- 
c^aainc  lessee  to  S.,  under  a  new  lease,  at  a 
lskr*;ely  iocrcised  rent.  R.  continued  to  live 
ILn  the  house  after  his  aunt,  Mrs.  C,  hud 
\3ecomc  the  lessee.  R.  claimed  the  return  of 
t;"he  1.1002.  under  the  agreement: — Held, 
"that  the  agreement  must  be  construed  as 
Applying  entirely  to  a  legal  termination  of 
II. *8  tenancy,  which,  having  taken  place,  he 
iwas  entitled  under  the  agreement  to  the 
return  of  the  1,1002.  Lucan  v.  Ridcout^  3  L. 
R.,  H.L.  Cas.  153;  S.  (7.,  in  Exch.  Cham.,  14 
L.  T,,  N.  S.  738,  affirmed. 

When  it  is  a  part  of  tl'.e  terms  of  a  tenancy 
cre:ited  by  parol  that  the  tenant  shall  be 
allowed  to  place  goods  on  land  not  comprised 
within  the  letting,  the  tenant,  who  has  acted 
upon  such  license,  though  not  by  deed,  and 
though  it  was  afterwards  revoked  by  the  dc- 
terminal  ion  of  the  tenancy,  has  a  right  to  go 
and  remove  the  goods  which  he  hassrt  placed 
there,  and  is  entitled  to  have  a  reasonable  time 
to  do  so.  Cornish  v.  Stvhfa^  5  L.  R.,  C.  P. 
S34;  89  L.  J.,  C.  P.  203;  23  L.  T.,  N.  S.  21; 
18  W.  R.  547. 

If  on  the  death  of  the  landlord  the  tenant 
who  has  held  on  such  terms  continues  in 
l>ossession,  and  pays  tlie  same  rent  to  the 
landlord's  successor,  it  is  evidence  that  the 
latter  has  assented  to  the  tenant  continuing 
on  all  the  terms  of  the  original  letting.  Ih, 
A  lessee  is  not  freed  from  his  covenants  by 
a  notice  to  ti*eat,  served  by  a  railway  company, 
until  the  actual  assignment  of  his  interest. 
MU1$  V.  East  London  Union  {Guardians)^  21 
W.  R.  143;  27  L.  T.,  N.  8.  657— C.  P. 

ni.    PllEMISES. 

1.    Extent, 

t 

Description.] — Under  a  demise  of  a  mes- 
suas:e  with  all  rooms  and  chambers,  with  the 
appurtenances  thereto  belonging,  is  to  be 
understood  all  that  is  occupied  together  as 
an  entire  messuage  at  one  and  the  same  time; 
therefore,  such  a  demise  will  not  comprehend 
a  room  which  had  once  formed  part  of  the 
messuage,  but  which  had  been  separated 
from  it  by  means  of  a  wooden  partition,  and 
had  not  been  occupied  with  it  for  many  years 
previously  to  the  demise.  KeMfilake  v.  White, 
2  Stark.  508— Abbott. 

It  is  to  be  collected  from  the  recitals  of  a 
lease  what  is  intended  by  the  parties  to  be 
demised;  and  where  a  lease  referred  to  a 
former  demise  of  premises  described  as  **  fifty- 


nine  acres,  provincial  measure,"  and  after 
reciting  an  intention  to  demise  the  **8aid 
estate,^*  went  on  to  demise  **the  same,  being 
forty  acres,  statute  measure:" — Held,  that 
the  soil  of  a  road,  which  was  set  out  and  made 
between  the  times  of  making  the  firsr  and 
second  leases,  and  was  part  of  the  premises 
demised  by  the  first  lease,  passed  by  the 
second.  Doe  d.  White  v.  Osborne,  4  Jur.  941 
— C.  P. 

Under  a  lease  of  premises,  '*  together  with 
all  ways  appertaining,  or  with  any  parts 
thereof  used  or  enjoyed,"  a  right  of  way 
passes,  although  not  expressly  mentioned, 
U|)on  proof  th^t  it  is  used  with  the  premises 
.  at  the  time  the  lease  is  granted.  Kooystra  v. 
Lucas,  1  D.  &  R.  500 ;  5  B.  &  A.  830.  But 
see  Harding  v.  WUson,  3  D.  &  R.  287 ;  2  B. 
&  C.  00:  Morris  v.  Edington,  3  Taunt.  24; 
Crisp  V.  Price,  5  Taunt.  548. 

Under  a  lease  of  '*  all  that  messuage  or  tene- 
ment, called,  &c.,  now  or  late  in  the  occupa- 
tion of  C,"  the  boundaries  given  not  accu- 
rately defining  the  premises:— Held,  that  a 
gateway  under  a  portion  of  the  messuage,  and 
leading' to  a  yard  behind,  in  which  were  some 
small  liouses  not  included  in  the  demise,  the 
tenants  of  which  had  always  used  the  gate- 
way, did  not  pass,  in  the  absence  of  evidence 
to  siiow  that  it  had  been  in  the  exclusive  oc- 
cupation of  C.  Dt/ne  y,  Nutley,  14  C.  B.  122; 
2  C.  L.  R.  81. 

A  lease  of  land,  described  by  admeasure- 
ment *'  with  the  houses  now  erected  or  being 
erected  thereon  "  (it  being  found  as  a  fact, 
that  at  the  time  the  lca.se  was  executed  the 
foundations  of  the  house  had  been  laid),  is 
in  effect  tlie  same  as  though  the  lease  had 
been  of  a  specific  house;  and  though  the 
dimensi(ms  crmsiderably  exceeded  those 
stated : — Ueld,  that  it  was  merely  falsa  dem- 
onstratio.  Manning  v.  Fitzgerald,  29  L.  J., 
Exch.  24. 

In  1770,  P.,  owner  in  fee,  demised  to  B.  a 
plot  of  ground  for  ninety -seven  years  and  a 
quarter  from  the  25th  of  December,  1705. 
The  trustees  of  B.  demised  to  8.  for  ninety- 
six  years,  from  Lady-day,  1765,  a  part  of  the 
ground  upon  which  a  house,  called  No.  7 
Cumberland  street,  and  a  stable  were  built; 
and  they  also  demised  to  E.,  for  eighty-nine 
years,  from  Lndy-da^,  1771,  another  part  of 
the  ground  upon  which  a  house,  callea  No.  4 
Hyde  Park  place,  was  built.  In  1795,  R., 
being  the  owner  of  the  leases  of  both  houses, 
assigned  the  lease  of  No.  7  Great  Cumberland 
street  to  G.,  reserving  the  stable,  and  from 
that  period  it  was  always  occupied  with  No. 
4  Ilydu  Park  place.  In  1833,  the  defendant, 
who  had  acquired  the  interest  of  R.  in  the 
lease  of  No.  4  Hyde  Park  place,  and  who  was 
in  actual  occupation  of  it,  together  with  the 
stable  (to  which  he  had  made  a  direct  com- 
munication by  a  door  from  the  house),  ob- 
tained from  the  owner  of  the  reversion  of  the 
plot  of  ground,  demised  in  17GG,  a  reversionary 
lease  of  No.  4  Hyde  Park  ])lace,  for  ninety- 
nine  years  from  the  2oth  of  March,  1822.  The 
house  was  described  in  this  lease  by  metes 
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and  hounds,  and  by  reference  to  a  plan  in  the 
margin,  neither  of  which  included  t!ie  stable, 
but  the  lease  contained  the  following  words 
whicii  were  not  cont4iincd  in  the  lease  of  the 
2;kl  necember,  1774:— **  Together  with  all 
out-nouses,  e(Vifi(!es,  l)uildings,  stables,  yards, 
gardins,  ways,  wsiteroourses,  lights,  areas, 
vaults,  cellars,  easeuicuts,  profits,  and  com- 
moditif'S  whatsoever  to  the  premises  demised, 
beion^^ing  or  appertaining.'*  There  was  also 
a  covenant  to  deliver  up  at  the  end  of  the 
term  '* racks,  mangers,  stalls,"  &c.  In  1840 
tlie  owner  of  the  reversi(»n  of  the  plot  of 
ground  demised  in  1700,  granted  to  D.  a 
reversionary  lease  of  No.  1  Great  Cumberland 
street,  for  fifty  years,  by  the  following  de- 
scription:— ** Together  with  the  capital  mes- 
suage or  tenement,  coach  house  and  stable, 
erected  and  built  thereon,  and  which  said 
messuage  (but  not  the  stable)  is  now  in  the 
]>ossession  of  D.,**  and  wiiich  stable  is  now  in 
the  possession  of  M.  On  the  expiration  of 
the  lease  of  the  23d  of  Dc'cember,  1774,  the 
plaintiff,  to  wiiom  the  reversionary  lease  of 
No.  7  Great  Cumberland  street  li:id  been  as- 
signed, brought  ejectment  to  recover^wssession 
of  the  stable: — Held,  thnt  the  stable  did  not 
]>aHS  to  M.  under  the  geneml  tvords  in  the 
reversionary  lease  of  18'^3,  as  *M)elunging  or 
appertaining"  to  the  demised  premises. 
Maitland  v.  Machimwn,  1  II.  &  C.  607;  0 
Jur.,  N.  8.  255;  ^2  L.  J.,  Exch.  40;  7  L.  T., 
N.  8.  427. 

A  piece  of  land  having  been  conveyed, 
together  with  a  right  of "  wjiy  from  it  over  a 
new  road  to  a  high  road;  the  person  to  whom 
it  was  convoyed  demised  the  piure  of  land  by 
parol  to  a  jearly  tenant;  the  demise  being 
general,  and  making  no  mention  of  the  right 
of  way: — Held,  that  the  right  of  way  having 
1>een  made  appurtenant  to  the  land,  it  p:issed 
by  the  panjl  demise  to  the  3'early  tenant, 
althongi)  not  expressly  mentioned  in  the 
parol  demise.  Shall  v.  QlenUter^  11  W.  R. 
308;  10  C.  B.,  N.  S.  81;  U  L.  J.,  C.  P.  185. 

Before  the  date  of  the  deed,  A.  was  owner 
of  a  ro\v  of  houses  running  from  north  to 
south,  with  a  garden  tit  the  back  of  each  to 
the  east.  In  the  re:ir  of  the  gardens,  and 
divided  from  them  by  a  wire  fence,  was  a 
shrubbery  with  a  gravel  walk,  which  was 
used  in  common  by  the  occupiers  of  all  the 
houses.  Tills  shrubbery  was  bounded  ou  the 
east  and  north  by  the  fence  of  S.  By  the  in- 
strument the  premises  demised  to  B.  were 
described  as  the  first  house  south  in  the  row 
called,  &c.,  with  the  garden  and  shrubbery  to 
the  rc-.tr  and  north  siile  thereof,  and  extend- 
ing to  S.\s  fence,  either  way,  and  also  liberty 
of  way  and  psissage  to  and  for  such  person  for 
the  time  being  occupying  the  premises  in- 
tended to  be  hereby  demised,  in,  along  and 
over  the  walk  in  the  rear  of  the  houses,  in- 
closed by  a  wire  fence  from  the  garden 
ground,  or  ground  occupied  with  such  several 
houses.  The  fence  of  S.  ran  along  the  south 
side  of  the  garden  belonging  to  the  house 
demised  to  B.,  as  far  as  the  wire  fence 
dividing  the    garden    from   the    shrubbery. 


Afterwards,  A.,  by  an  indenture  clemiaed  to 
C.  another  house  in  the  same  ro'wr,  ^'ith  a 
reservation  of  a  similar  right  of  wrayz — Held, 
that  the  premises  demised  to  B.  In  eluded  at 
least  some  porti(m  of  the  angle  of  the  slirab- 
bery  at  tiie  back  of  his  gaMen,  betvreen  the 
wire  fence  and  the  fence  of  S.  to  tf le  east ;  and 
therefore  that  C.  had  no  right  to  -walk  over 
the  whole  of  the  land  comprisecl  in  tliat 
angle.  Curliyig  v.  IfiZ^ji,  OlkL  &  Q.  173;  7 
Scott,  N.  R.  709;  13  L.  J.,  C.  P.  31C. 

A.,  bein^  seized  in  fee  of  a  moiety  of  Inndai, 
and  B.   being  seized  for  life  of  the    oilier 
moiety,  they  in  1805,  by  deed  reciting-   that 
they  were  entitled  thereto  as  tenants  io  com- 
mon,  and  that  they  had  agreed  to  grant  a 
perpetual  lease  to  C,  liis  lieirs,  &c.,  granted 
and  demised  the  Siime  to  C,  his  heirs,  exe- 
cutors and  assigns,  forever,  to  hold    from  a 
day  past  unto  and  to  the  use  of  C,  Itis  lieirs. 
executors,   administrators    and  assigns,    for- 
ever; yielding  and  paving  therefor  yetirly  to 
A.  and  B.,  their  heirs'  &c.,  the  clear  jearly 
rent  of  120^.,  lialf  yearly.   The  deed  conttiioed 
all  the  covenants  usually  found  in  an  ordinaiT' 
lease:— Held,  that  in  the  absence  of    proof 
that  at  the  date  of  the  deed  the  premises 
were  in  the  occupation  of  tenants,  so  that  a 
reversion  only  could  pass,  and  the  expressed 
intention  of  the  parties  precluding  the  court 
from  presuming  that  there  had  been  livery  of 
seizin,  the  deed  could  not  operate  as  a  con- 
veyance of  the  fee,  subject  to  a  rent  charge, 
but  created  only  a  tenancy  from  year  to  year. 
Dae  d.  RoUrtnon  v.  Gardiner,  12  C.  B.  81 U;  21 
L.  J.,  C.  P.  2-23. 

Premises  were  demised  by  the  description 
of  "all  that  cottage  or  tenement,  with-  the 
garden  thereto  atljoining  and  belonging, 
situate,  &c. ;  and  also  a  piece-  or  ptircel  of 
land  lying  near  to  the  cottage  or  tenement, 
confaiining  by  estimation  three  quarters  of  an 
acre  (more  or  less),  lately  used  as  garden 
ground :'' — Held,  that  under  such  descnption, 
an  adjoining  piece  of  waste  land  would  not 
ptiss.  unless^  it  had  been  theretofore  used  as  an 
outlet  of  the  garden.  Kingsmill  v.  Millard^ 
11  Exch.  313;  3  C.  L.  R.  1022. 

A  reservation  in  a  lease  of  **  the  free  running 
of  water  and  soil  coming  from  any  other 
buildings  and  lands  contiguous  to  the  prem- 
ises demised  in  and  through  the  sewers  or 
watercourses  made  or  to  bo  made  within, 
through,  or  under  the  premises,"  extends  to 
water  and  soil  coming  to  and  from — though 
not  actually  first  arising  upon  or  out  of— the 
contiguous  lands  or  buildings,  but  does  not 
extend  beyond  such  water  and  soil  as  are  the 
product  of  the  ordinary  use  of  the  land  and 
buildings  for  habitation.  Chadwick  v.  MarH- 
dert,  SGTL.  J.,  Exch.  177;  2  L.  R.,  Exch. 
285;  15  W.  R.  904;  10  L.  T.,  N.  8.  606. 

A.,  the  owner  of  certain  freehold  houses 
and  land,  witl;.a  yard  adjoining  thereto,  de- 
mised, by  parol,  several  of  the  houses.  The 
tenants  were  in  the  habit  of  passing  over  the 
yai-d,  and  using  a  common  pump  and  privy 
there.  There  was  no  evidence  whether  the 
yard  formed  part  of  tlie  demise  or  not.    Id 
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•**  aot.ion  by  ono  of  the  tenants  against  the 
^n^lord  for  excluding;  him  from  the  yard, 
tHf^  jud^e  left  it  to  the  jury  to  say  \phether 
tbc  lAndlord  nt  the  time  of  the  demise  had 
Teaerved  the  yard: — Hclil,   that  this  was  a 
misdirection,  the  question  being  whether  he 
iia«l  demised  it,  and  not  whether  he  had  re- 
served it.     llebhert  or  Herbert  v.  Thomas^  1  C, 
:M.   «&  R.  8G1;  5  Tyr.  503;  1  Gale,  53. 

A.  lease  of  a  colliery  cont;iined  an  implied 
oovoii:uit  on  the  part  of  the  lessor  to  procure 
lanil  by  compulsory  powers,  in  order  to  eri- 
iil>lo  the  lessees  to  make  a  railway  to  a  neigh- 
Uoring  canal,  without  which  they  had    no 
access  to  any  available  market.     The  lessor 
dici    not  procure  the  land,   but  brought  an 
action  against    the    lessees    for    rent.     The 
leasees,   actios  under  the    advice    of   their 
solicitor,   paid  the  rent,   and    subsequently 
proceeded  to  arbitration  under  a  clause  in  the 
agreement,  and  an  award  was  made  in  their 
favor.      The    lessor    lurving    commenced    a 
second  action  for  rent,  the  lessees  applied  to 
the  Court  of  Ciiancery  for  an  injunction  to 
restrain  the  action;  for  specific  performance 
of  the  agreement  to  provide  the  land ;  for  a 
declaration  that  the  award  was  binding,  and 
for  a  rectification  of  the  lease  if  necessary: — 
Meld,  that  the  colliery  being  valueless-  with- 
out the  land,  and  the  provision  of  the  bitter 
being  the  basis  of  the  agreement,  the  docu- 
ments did  not  carry  out  the  intention.     The 
whole  matter  was  a  failure,  and  the  parties, 
as  far  as  possible,  must  be  put  back  in  their 
«>riginal  positions.     Acraman  v.  Pricey  Davies 
▼.  Price,  24  L.  T.,  N.  S.  487 ;  19  W.  R.  8G4— C. 
An  incumbent  agreed  to  grant,  at  a  future 
period,  a  lease  of  his  glebe,  containing  about 
437  acres,  '*  except  thirty-seven  acres  thereof," 
which  were  not  spucitled: — Held,   that  the 
contract  was  not  void  for  uncertainty;  that 
the  right  of  selecting  belonged  to  the  lessor, 
he  having  the  first  act  to  do;  but  that  if  a 
lease  had  actually  been  granted  in  the  uncer- 
tain form  of  the  contract,  the  right  of  select- 
ing would  then  have  belonged  to  the  tenant. 
Jenkins  v.  Oreen.  27  Bcav.  437;  5  Jur.,  N.  S. 
804;  28  L.  J.,  Clianc.  817. 

Uetd,  also,  that  this  right  of  selection  must 
not  be  exercised  oppressively,  so  as  to  inter- 
fere with  the  bcnellcial  enjoyment  of  the  rest 
of  the  farm.    lb. 

By  an  indenture  of  lease,  lands  therein 
described  as  **  bounded  on  the  west  by  the 
River  Shannon,'*  and  as  containing  thirty-one 
and  a  half  acres  or  thereabouts,  and  delinc- 
oted  upon  a  map  annexed  (which,  however, 
aid  not  show  any  boundary  either  on  the  bank 
or  middle  of  the  river),  were  demised  at  an 
acreable  rent: — Held,  that,  in  the  absence  of 
anything  in  the  lease  to  rebut  the  onlinary 
presumption,  it  carried  to  the  lessee  half  of 
the  bed  and  soil  of  the  river.  Dtoyer  v.  liicfi^ 
6  Ir.  R,  C.  L.  144— Exch.  Cham. 

By  a  lease,  purporting  to  demise  a  close 
containing  five  acres,  at  a  yearly  rent  of  10/., 
the  lessor  purported  to  reserve  ono  acre  of 
the  close  for  himself,  for  such  time  ns  he 
ml^bt  require  it,  for  his  own  use,  allowing  to 


the  lessee  21,  out  of  the  thereinbefore  speci- 
fied rent,  as  long  as  the  lessor  should  hold 
one  acre:— Ileld,  that  the  clause  could  not  be 
construed  as  an  exception  to  tlie  lessor  of 
that  aero,  and  that  his  representatives  were 
not  entitled  to  its  possession  after  his  death. 
Moroney  v.  Macnarama^  6  Ir.  R.,  C.  L.  181; 
20  W.  R.  005— Exch. 

As  to  description  of  premises  in  deeds, 
generally, — see  Dbebd. 

2.   Um  and  Enjorjment,  in  Oen&ral, 

Acts  of  ownership  by  tenant.] — ^Where  a 
landlord  suffers  his  tenant  to  exercise  acts  of 
ownership,  and  makes  no  objection  to  it,  it  is 
evidence  to  be  left  to  the  jury,  whether  he 
did  not  mean  to  be  bound  by  those actsof  his 
tenant.  Doe  d.  WineMey  v.  Pye,  1  Esp.  36G 
— Kenyon. 

Tenant's  duty  to  preserve  bonndaries.] — 
A  tenant  is  bound  to  preserve  the  boundaries, 
and  if  he  permits  them  to  be  destroyed  so 
that  the  landlord's  land  cannot  be  dis- 
tinguished from  his,  he  is  bound  to  restore 
them  specifically,  or  to  substitute  land  of 
equal  value.  Att.  Gen,  y.  FuUerton^  2  Yes. 
&  B.  263. 

On  a  demise  of  a  piece  of  ground  on  which 
a  tenant  has  built,  if  it  corresponds  with  the 
abuttals,  though  not  with  the  measured  dis- 
tance as  stated  in  the  lease,  and  the  lessor 
sees  the  building  going  on  without  objecting 
to  it,  he  will  not  afterwards  be  allowed  to 
claim  the  overplus  above  the  measured  dis- 
tance on  the  footing  of  an  encroachment. 
Neale  d.  Leroux  v.  Parkin,  1  Esp.  220— Ken- 
yon. 

Where  a  tenant  of  land  for  life,  or  for  years 
or  at  will,  has  lands  of  his  own  adjoining  to 
that  which  he  so  holds  as  tenant,  it  is  his  duty 
to  keep  the  boundaries  between  them  clear 
and  distinct,  so  that  at  the  expiration  of  the 
tenancy  the  reversioner  or  remainderman 
may  be  able  without  difficulty  to  resume  pos- 
session of  what  belongs  to  him;  and  if  the 
person  having  such  partial  interest  neglects 
this  duty,  and  suffers  the  boundaries  to  be 
confused,  so  that  the  reversioner  or  remain- 
derman cannot  tell  to  what  lands  he  is  entitled,  > 
a  court  of  equity  will  give  relief  by  compel- 
ling tlie  persons  who  have  occasioned  the 
difficulty,  to  make  good,  out  of  what  may  be 
considered  to  lie  in  the  nature  of  a  common 
fund,  that  portion  of  it  which  belongs  to 
another ;  but  in  order  to  obtain  this  relief  it 
must  be  shown  that  the  tenant  is  in  possession 
of  the  specific  land  originally  demised.  Att, 
Gen.  V.  Stephens,  0  Do  G.,  M.  ft  G.  Ill;  2 
Jur.,  N.  S.  51;  25  L.  J.,  Chanc.  888. 

Inclosnres  and  encroachments  by  tenants.] 
— Where  the  lord  of  the  manor  has  conveyed 
land  to  A.,  and  afterwards  other  land  to  B.. 
and  it  appears  that  a  narrow  strip  of  land 
passed  by  one  or  other  of  the  conveyances, 
but  it  is  doubtful  by  which,  no  presumption 
arises  in  favor  of  A.  from  the  fact  that  the 
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Btrip  of  land  lies  between  ft  higbwny  and  land 
Uiidispiitedly  comprised  in  the  conveyance  to 
A,  WkiU  V.  /////,  0  Q.  B.  487;  9  Jur.  129; 
U  L.  J.,  Q.  B.  79. 

Thou<;h  it  is  the  pref^umption  of  law  that  a 
strip  of  wnste  land  between  an  old  inclosnre 
and  a  highway  belongs  to  the  owner  of  tho 
old  iiuHosure,  yet  that  presumption  may  be 
rebutted  by  allowing  that  there  is  other  land 
also  adjoining  the  strip  to  wliich  it  may  bave 
formerly  belonged.  Doe^.  IlnirisoiiY.  ffamp- 
$on,  4  C.  &  B.  207;  17  L.  J.,  C.  P.  224. 

When  nn  encroachment  by  a  tenant  is  on 
land  of  which  his  landlord  is  not  owner,  and 
the  power  to  made  it  is  derived  from  the 
tenancy,  and  it  is  occupied  with  and  for  the 
purposes  of  the  demised  premises,  the  pre- 
sumption at  the  end  of  the  lease  is,  that  the 
land  so  encroached  upon  is  part  of  the  de- 
mised premises,  not  that  the  encroachment 
was  made  for  the  benefit  of  the  landlord. 
Andrews  v.  HaJeit,  2  El.  &  Bl.  849;  17  Jur. 
621 ;  22  L.  J.,  Q.  B.  499. 

A  tenant  taking  in  land  adjacent  to  his 
own  by  encroachment  must,  as  between  him- 
self and  the  hmdlord,  be  deemed  primd  facie 
to  take  it  us  part  of  the  demised  land,  but 
that  presumption  will  not  prevail  for  the 
landlord's  benefit  against  third  persons.  Doe 
d.  Bwiddey  v.  Masaeij,  17  Q.  B.  873;  15  Jur. 
1931;  29  L.  J.,  Q.  B.  434. 

Where,  by  a  deed  reciting  that  several  per- 
sons had  encroached  on  a  common  and 
inclosed  land  and  built  cottages,  those  parties 
conveyed  uU  their  interest  in  the  land  and, 
cottages  to  trustees  for  the  commoners,  re- 
serving to  tlK-msclves  the  right  to  occupy  tho 
premises  for  the  lives  of  themselves  and  tiieir 
wives,  paying  Is.  a  year  to  one  of  the  trustees. 
A.,  after  the  execution  of  the  deed,  and  while 
in  possession  of  his  part  of  the  encroachment 
convcved,  made  a  fresh  encroachment  on  the 
waste  which  adjoined  the  other,  and  he  oc- 
cupied the  two  together  for  thirty-eight 
years,  but  five  ycivrs  be/ore  his  death  conveyed 
to  B.  the  latter  encroachment  for  a  good  con- 
sideration:— Held,  in  ejectment  by  the  trnst- 
ees  again.'st  B.,  tliat  as  A.,  when  the  fresh 
encroachment  was  made,  was  a  tenant  (for 
life  at  most)  to  the  trustees,  and  occupied  it 
with  the  land  of  which  he  was  tenant,  it  must 
be  assumed  that  he  made  the  fresh  en- 
croachment for  the  aggrandizement  of  tho 
estate,  and  that  therefore  it  was  part  of  the 
holding  when  the  tenancy  expired.  Doe  d. 
Croft  V.  TMan/,  14  C.  B.  394;  2  C.  L.  R. 
847:  18  Jur.  408;  23  L.  J.,  C.  P.  57. 

Where  a  tenant  incloses  land,  whether  ad- 
jacent to,  or  distant  from,  the  demised 
premises,  and  whether  the  land  be  part  of  a 
waste,  or  belong  to  a  landlord  or  a  third  per- 
son, it  is  a  presumption  of  fact  that  the  in- 
closurc  is  part  of  the  holding,  unless  the 
tenant  during  the  term  does  some  act  dis- 
claiming his  landlord's  title.  Kin{;smill  v. 
JdUlard,  11  Exch.  313:  3  C.  L.  It.  1922. 

The  presumption  of  law,  that  where  a  tenant 
for  years  cncmaches  on  land  in  tho  neighbor- 
bood  of  that  which  he  holds,  he  docs  so  for 


his  landlord's,  not  for  his  own,  benefit,  i»  not 
rebutted  by  the  fact,  that  the  land  taken  bj 
encroachment  is  separated  by  a  brook  from 
that  which  the  tenant  occupies;  for,  in  order 
to  fall  within  tho  rule,  it  need  not  be  im- 
mediately adjacent;  it  is  sufficient  for  it  to 
be  near.  LUibume  v.  Davies,  1  L.  K.,  C.  P- 
259;  12  Jur.,  N.  8.  349;  35  L.  J..  O.  I*.  193; 
14  W.  U.  833;  13  L.  T„  N.  S.  795. 

When  a  man,  who  has  had  possession  of 
land  on  his  own  behoof  for  less  than  twenty 
years,  becomes  tenant  to  another  of  the  ad- 
joining land,  he  may  be  held  to  continue  the 
occupation  of  tho  former  land  on  liis  own 
behoof,  unless  there  is  positive  evidence  to 
the  contrary,  Dixon  v.  Baty^  1  L.  R.»  Excli. 
259;  12  Jur.,  N.  S.  1924;  14  W.  R.  836. 

A  tenant  under  a  lease  which  contained  a 
covenant  to  repair,  and  leave  in  good   repair^ 
all  buildings  and  erections  then  ston ding*  or  to 
bo  erected  during  the  term,  built  a    farm- 
house partly  on  the  land  demised,  and  partly 
on   the  waste  adjoining    belonging    to    the 
lessor: — Held,  that  his  acquiescence    in  t\w 
act  of  the  tenant  prevented  bis  dispossess! n;^ 
him  of  the  premises  built  on  tho  waste,   and 
that  it  must  be  assumed  by  implication  thnt 
the  covenant  to  repair  extended  to  the  whole 
building,  and  that  the  landlord  was  entitled, 
in  a  suit  for  the  administration  of  the  tenant's 
estate,  to  establish  a  claim  for  dilapidations. 
Wtiitev,  WaJcUy,  20  Beav.  17;  4  Jur.,  N.  S. 
988;  28  L.  J.,  Chanc.  77. 

When  a  tenant  takes  in  and  incloses  adjoin- 
ing land  during  his  tenancy,  the  presumptio/i 
of  law  that  he  does  it  for  his  landlord,  so  that 
the  land  gained  by  such  encroachment  will 
have  to  be  given  up  at  the  end  of  the  tenancy 
as  part  of  the  originally  demised  premises,  is 
not  rebutted  by  the  fact  that  the  landlord 
expressly  assented   to    the  inclosure    being 
made;  and  where  such  presumption  exists,  the 
Statute  of  Limitations,  3  &  4  Will.  4,  c.  27, 
s.  7,  does  not  apply  until  the  original  tenancy 
has  ended.    WiUtmorc  v.  Humphries^  41  L.  J., 
C.  P.  43;  7  L.  R.,  C.  P.  1;  25 "L.  T.,  N.  S. 
490;  29  W.  U.  79. 

Use  of  premises  by  tenant ;  and  ix^ury  to 
term  or  to  reversion.  J — A  dwelling-house,  with 
grounds  and  ornamental  water,  w:is  demised 
together,  with  the  control  of  a  plantation 
(which  was  on  the  opposite  side  of  the  orna- 
mentiil  water,  and  belonged  to  the  lessor,  but 
was  not  demised  to  the  lessee),  for  tJie  ])ur- 
posc  of  preventing  trespasser  thereon,  but  so 
as  not  to  interfere  with  the  persons  employed 
by  the  lessor,  his  heirs,  or  assigns.  The 
lease  refeiTCil  to  a  plan  on  wliieh  the  planta- 
tion was  reprcscntcd :  —Held,  that  on  tlie 
construction  of  the  lease  as  explained  by  the 
plan,  the  lessor  was  not  at  liberty,  during  the 
tei-m,  to  destroy  the  plantation,  and  an  in- 
junction was  granted  to  restrain  him  from  so 
doing.     Nidiohon  v.  Rose^  4  Do  G.  &  J.  19. 

A  shop  was  demised  to  C,  the  landlord 

retaining  the  right  of  occupying  the  flat  roof. 

Sliortly  afterwards  tho  landlord  demised  an 

I  adjoining  house  to  another  person,  with  tbo 
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of  walking  and  sittinf^  on  the  roof  of 
^li<^  shop.  C/s  lease  Iniving  determined,  the 
lctii.c]lord  demised  the  shop  to  the  plaintiff  by 
tlie  description  of  **uU  that  shop  as  the  same 
iaie  in  the  occupation  of  G."    The  lease 


oT  'the  house  having  afterwards  determined, 
^Hc  hmdlord  re-let  it  to  the  defendant,  with 


right  to  occupy  the  roof  of  the  shop  ns  a 
pliotographic  studio: — Held,  that  the  words 
'^  A3  tlic  same  was  late  in  the  occupation  of 
O. ,"  ought  to  bo  considered  as  inserted  only 
tiyr  the  purpose  of  identifying  the  property, 
mMxd  not  of  limiting  tiie  r)peration  of  the  deed ; 
^bat  the  lease  to  the  plaintiff,  therefore,  gave 
liiin  a  right  to  the  occupation  of  the  roof,  and 
'tliat  the  erection  of  a  photographic  studio  by 
^lic  defendant  was  an  unlawful  act.  Martyr 
V.  Lawrence^  2  Dc  G.,  J.  &  S.  201. 

Lands  partly  adjoining  a  river  were  de- 
mised for  909  years,  by  indenture,  in  which 
t  he  lessor  granted  to  the  lessee  liberty  to  cut 
a  goit  or  sluice  out  of  the  river  at  a  proper 
and  convenient  distance  at)Ovo  a  weir,  in  the 
most  convenient  line,  through  closes  (narand) 
of  the  lessor,  into  a  close  intended  for  a  mill- 
dam,  part  of  the  dcmi5ied  lands,  and  from 
time  to  time  and  at  any  times  to  turn  the  water 
«f  the  river  through  tlie  goit,  and  liberty,  from 
time  to  time  and  at  all  times  during  the 
teim,  to  view,  examine,  carry  and  lay  down 
materials,  and  repair  iJUd  amend  the  goit  or 
slaice,  when  so  made  as  aforesaid,  or  any  of 
tliem,  when  and  as  often  as  need  or  occasion 
should  be;  making  reasonable  satisfaction  to 
the  lessor,  his  heirs  and  assigns,  for  all  dam- 
age done  or  occasioned  to  the  grass  or  herb- 
age of  the  lessor,  his  heirs  and  assigns,  and 
the*  lessee  covenanted  that  he,  his  executors, 
administrators,  or  assigns,  would  make  reason- 
able satisfaction  to  the  lessor,  his  heirs  and 
assigns,  for  all  damages  to  be  occasioned  to 
the  lands  of  the  lessor  by  the  Irssee,  his  execu- 
tors, administrators,  or  assigns,  in  exercise  of 
any  of  the  liberties,  privileges,  and  powers 
by  the  indenture  granted,  except  for  the 
term  of  two  years  next  ensuing  the  com- 
mencement of  the  rent,  during  which  time 
no  trespass  or  damage  should  be  charged  or 
paid  for.  In  an  action  against  the  lessee  for 
widening  a  goit  on  the  Icssor^s  soil  to  the  ex- 
tent of  nine  additional  feet,  he  pleaded  that 
the  goit  was  made  in  due  exercise  of  the 
liberty  contained  in  the  deed,  but  that  the 
same  not  having  been  made  of  a  sufficient 
width,  and  completed  to  a  small  and  an  in- 
sufficient width  only,  viz.,  nine  feet,  so  that, 
without  widening  it,  as  after  mentioned,  he 
could  not  enjoy  the  tenements  as  he  was  en- 
titled by  the  indenture  so  to  do,  he,  in  further 
due  exercise  of  the  liberty  contained  in  the 
indenture,  cut  down  the  sides  of  the  goit  and 
widened  it.  Replication,  that  before  the  ex- 
piration of  two  years,  and  before  the  com- 
misssion  of  the  trespasses,  the  lessee,  in 
due  exercise  of  the  liberty  in  the  indenture 
contained,  made  and  completed  a  goit,  being 
the  goit  in  the  plea  mentioned,  of  the  width 
therein  mentibned,  and  the  same  remained 
and  was  used  by  the  lessee  continually,  from 


the  time  the  same  was  so  made  and  completed 
until  the  lessee,  under  color  of  the  indenture, 
committed  the  trespass  complained  of: — 
Held,  that  the  privilege  given  to  the  lessee 
by  tlie  deed  was  to  make  a  goit  once  only, 
and  that,  after  having  completed  a  goit,  he 
could  not  justify  entering  the  land  again  and 
widening  the  goit  from  nine  to  eighteen  feet, 
for  that  the  power  to  make  a  goit, was  ex- 
hausted,  and  the  widening  was  not  a  repair- 
ing or  amending  within  the  meaning  of  the 
indenture.  Bostock  v.  Sidebottorr^  18  Q.  B. 
813— Exch.  Cham. 

By  a  lease  in  1852.  premises  were  demised 
to  tiie  postmaster  general  for  1,000  years,  at 
the  rent  of  one  shilling,  and  the  postmaster- 
general  covenanted  that  he  and  his  successors 
would  at  all  times  during  the  term  use  the 
premises  as  a  post-office  for  the  district,  and 
would  not  use  the  premises  for  any  other  pur- 
pose. Ejectment  having  been  brought  on  a 
proviso  for  re-entry  for  the  breach  of  the 
covenant,  on  the  ground  that  the  excise  duties 
and  licenses  for  dogs,  men  servants,  horses, 
&c.,  had  been  received  and  granted  on  the 
premises  by  the  post-office  clerks : — Held,  that 
there  had  been  no  breach  of  the  covenant. 
Wadham  v.  Postmaster  OenercU,  0  L.  R,  Q.  B. 
644;  40  L.  J.,  Q.  B.  810;  24  L.  T.,  N.  S.  545; 
19  W.  R.  1082. 

A  lease  conttuned  a  covenant  that  a  house, 
to  be  built  immediately  adjoining  the  house 
in  which  the  lessor  lived,  should  be  built  fit 
for  a  private  family,  under  a  penalty  of  101, 
yearly  additional  rent,  unless  the  lessor  should 
convert  his  house  to  any  public  use: — Held, 
that  this  was  a  continuing  covenant,  and 
bound  the  lessee  as  well  to  keep  as  to  build 
the  house  as  a  private  dwelling-house,  and 
was  broken  by  his  converting  it  into  a  public 
house.  Bra^  v.  Fogarty^  4  Ir.  It,  Eq.  644 — 
V.  C. 

Held,  also,  that  the  lOZ.  a  year  additional 
rent  was  a  penalty,  and  not  liquidated  dam- 
ages, and  that  the  lessor  was  not  restricted  to 
suing  for  the  additional  rent,  but  was  entitled 
to  an  injunction  to  restrain  the  tenant's  con- 
verting the  house  into  a  public  house.     Ih, 

The  lessee  built  another  house,  not  adjoin- 
ing the  house  of  the  lessor,  on  the  plot  of 
ground  demised  by  the  lease.  This  second 
lease  was  converted  into  a  public  house,  with 
the  assent  of  the  lessor: — Held,  that  this  was 
not  such  acquiescence  in  the  breach  of  the 
covenant  as  to  debar  the  lessor  from  relief  in 
respect  of  the  other  house.     Ih, 

A  landlord  sued  his  tenant  for  an  injury 
done  by  him  to  the  reversion,  by  wrongfully 
removing  from  the  land  large  quantities  of 
clay:  and  for  a  conversion  of  the  clay.  The 
jnry  found  that  the  removal  of  the  clay  had 
depreciated  the  value  of  the  land  by  150/.; 
and  that  the  valno  of  the  clay  itself  was  150/. 
A  verdict  was  entered  for  the  former  sum:  — 
Held,  on  motion  to  increase  the  verdict,  by 
adding  thereto  the  sum  of  150/.,  that  the 
plaintiH  was  not  entitled  to  receive  the  value 
of  the  clay,  as  well  as  compensation  for  the 
injury  done  him  by  the  removal  of  the  clay. 
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Templemore  T.  Moore,  15  Ir.  0.  L.  R.  14 — 
Q.  B. 

The  defendant,  in  December,  1878,  demised 
to  the  plaintiff  premises  to  be  used  for  refresh- 
ment rooms  for  twenty-one  years*  The 
plaintiff  put  up  a  stove  for  the  purposes  of 
his  business,  which  made  the  party-wall  so 
hot  AS  to  endanger  the  adjoining  premises. 
On  receiving  notice  from  the  defendant's 
solicitors  to  abate  the  nuisance  he  substituted 
another  stove  id  August,  1874.  but  the  evil 
continued.  In  October,  1874,  the  defendant 
commenced  an  action  of  ejectment  against 
the  plaintiff  for  breach  of  covenant.  The 
plaintiff  then  had  the  premises  examined,  and 
found  that  in  several  respects  the  provisions 
of  the  Metropolitan  Building  Act,  18  &  10 
Vict.  c.  122,  hud  been  violated.  The  plaintiff 
by  his  bill  sought  to  have  the  lease  canceled, 
the  notion  of  ejectment  stayed,  and  damages 
awarded.  The  defendant  did  not  insist  on 
the  lease  or  seek  damages  for  past  breaches  of 
covenant: — Held,  that  as  the  bill  was  filed 
before  the  Judicature  Acts  came  into  opera- 
tion, and  was  really  for  damages  and  not  for 
the  rescission  of  a  contract,  as  the  defendant 
did  not  seek  to  enforce  the  contract,  it  could 
not  be  sustained.  The  plaintiff's  remedy  was 
at  law  and  not  in  equity.  Tkorley  v.  olonop, 
34  L.  T.,  N.  8.  160— V.  C.  H. 

As  to  restrictive  and  other  covenants 
respecting  use  of  demised  premises, — see 
Covenant. 

As  to  stipulations  not  to  carry  on  particular 
trades,  4&c.,  on  demised  premises, — see  Con- 

TBACT  OR  AOSBBMENT. 

As  to  covenants  for  quiet  enjoyment  of 
premises, — see  Covenant. 

IV.  Husbandry;  Tiixaoes,  Improvements, 
Crops  and  Emblements. 

1.   Contracts  and  Cu8t4mis, 

8latate.l--l88  <&  80  Vict.  c.  03,  amends  the 
law  relating  to  agricultural  holdings  in  Eng- 
land,] 

What  obligations  as  to  husbandry  are  im- 

Sed,  generally.] — The  mere  relation  of  land- 
d  and  tenant  is  a  sufficient  consideration  to 
raise  an  implied  promise  on  the  piirt  of  the 
tenant  to  manage  a  farm  in  a  husbnnd-like 
manner.     Potcleyv.  Walker,  5  T.  II.  373. 

But  a  declaration  which  stated  that,  in  con- 
sideration that  the  defendant  had  become 
tenant  to  the  plaintiff  of  a  farm,  the  defend- 
ant undertook  to  make  a  certain  quantity  of 
fallow,  and  to  spend  GO^.  worth  of  manure 
rvfiy  3'('«'ir  thereon,  and  to  keep  the  buildings 
ii  repair,  was  held  bad  on  general  demurrer, 
becitisc  those  obligations  do  not  arise  out  of 
the  bare  relation  of  landlord  and  tenant. 
Brown  v.  Crump^  1  Marsh,  5G7. 

A  tenant  may,  by  the  general  rules  of  bus^ 
bandry,  carry  away  straw  or  hay  from  tiio 
premises.  Oough  v.  Hotoard^  Pcake^s  Add. 
Cas.  107 — Lawrence. 


But  if  a  tenant  of  a  farm,  during^  liis  ten- 
ancy, removes  a  dung-heap,  and,  at  the  time 
of  his  so  doing,  digs  into  and  removes  vii^o 
soil  that  is  beneath  it,  the  landlord  may  main- 
tain either  trcspai^s  de  bonis  asporiatis  or 
trover  for  the  removal  of  the  virprin  soil. 
lUggon  v.  MoHimer,  G  C.  &  P.  610— r*jirke. 

The  court  will  not  investigate  tlio  proper 
mode  of  cultivation  of  a  farm;  and  tlie  im- 
plied term  of  an  agricultural  contract,  namely, 
to  cultivate  in  a  proper  manner  according:  tn 
the  custom  of  the  country,  is  not  more  specific 
than  a  general  covenant  to  keep  in  repair. 
Dunn  V.  Bryan,  7  Ir.  R.,  Eq.  U3— V.  C. 

Sffect  of  custom  of  the  country.^ — The 

custom  of  the  country  applies  to  a  tenancy 
created  by  li-ase  in  writing,  though  the  wit- 
nesses who  prove  the  existence  of  the  custom 
cannot  undertake  to  say  whether  it  applies 
w here  the  lease  is  i n  writi ng.  Wilhifis  v.  H^oad^ 
12  Jur.  583;  17  L.  J.,  Q.  B.  810. 

In  an  action  against  a  tenant,  upon  promises 
that  he  would  occupy  a  farm  in  a  good  and 
husbandlike  manner,  according  to  the  custom 
of  the  country;  an  allegation,   that  he   fiad 
treated  the  estate  contrary  to  good  husbandry 
and  the  custom  of  the  country,  is  proved  by 
showing  that  he  had  treated  it  contrary  to 
the  prevalent  course  of  good  husbandry  in 
that   neighborhood;   as  by  tilling  half    his* 
farm  at  once,  when   no  other  farmer  tilled 
more  than  a  third,  though  many  tilled  only  a 
fourth;  and  it  is  not  sufficient  to  show  any 
precise  definitive  custom  or  usage  in  respect  to 
the  quantity  tilled.    Legh  v.  Uewett^  4  East, 
154. 

In  an  action  by  a  landlord  ngainst  his 
tenant,  the  declaration  stated  that  the  plaint- 
iff was  possessed  of  a  farm,  whereon  he  had 
laid  manure,  and  thereupon,  in  consideration 
that  the  plaintiff  would  give  up  possession  of 
the  farm  to  the  defendant,  and  would  permit 
the  defendant  to  have  the  benefit  of  the 
manure,  the  defendant  promised  the  plaintiff 
to  pay  him  so  much  money  as  he  deserved  to 
have,  according  to  the  custom  of  the  country. 
Breach,  non-payment  of  the  value  of  the 
manure.  At  the  trial,  the  plaintiff  gave  in 
evidence  a  written  agreement,  which  stated 
that  the  land  had  been  manured  with  eight 
loads  of  manure  per  acre,  and  that  the  tenant 
agreed  that  the  land,  when  given  up  by  him. 
should  be  left  in  the  same  state,  or  allow  a 
valuation  to  be  mnde:— Held,  that  the  written 
agreement  excluded  the  custom  of  the 
C(»untry,  as  being  inconsistent  with  it,  and 
thnt  there  was  therefore  a  variance  between 
the  declaration  and  the  proof.  Clarke  v. 
lloystone,  13  M.  <&  \V.  752. 

A  tenant  agreed  to  cultivate  land  according 
to  the  rules  of  good  husbandry  and  the  cxi^ 
torn  of  the  country.  Ho  drained  (by  brick 
and  tile  draining)  sonoe  parts  of  the  land 
without  the  knowledge  of  his  landlord. 
Upon  an  action  in  a  county  court  for  a  pro- 
portion of  the  money  thus  expended,  it  was 
proved  for  the  plaintiff  to  be  the  usage,  that 
where  a  tenant  had  laid  out  money  in  lila 
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drainia;/  the  landlord  wn8  to  repny  him  five- 
sevenths  of  the  cZ|)cnso,  \vhetht*r  it  hnd  been 
l>y  I  he  consent  of  thu  landlord  or  not;  while, 
on  thu  part  of  the  defend  ant,  witnesses  said 
that  such  usage  was  applicable  only  to  cases 
iBvhcre  the  landlord  had  consented  to  the  out- 
lay. The  judge  thcreu|)on  directed  the  jury« 
that  it  was  for  them  to  determine  on  the  evi- 
dence what  was  the  custom : — Held,  that  such 
custom  was  not  unreasonable,  and  that  the 
dircctir>n  was  light.  Ludlam  v.  liotuely,  15 
Jur.  1107;  21  L.  J.,  Q.  B.  64. 

Tlie  defendant's  testAtor.  being  in  posses- 
sion of  an  estate,  of  part  of  which  he  was  the 
owner,  and  another  part  of  which  consisted 
of  crown  lands  leased  to  him  for  a  term,  ex- 
piring on  the  lOti)  of  October,  1840,  contracted 
with  the  plaintiff  for  the  sale  to  him  of  the 
former  part,  and,  by  agreement,  demised  to 
him  the  crown  lands  for  one  year  from  the 
20tli  of  September,    1848;  and  the  plaintiff 
agreed  that  he  would  abide  by,  perform  and 
keep   all    and  singulnr    the  covenants  and 
agreements  contained  in  the  crown  lease;  and 
the  testator  agreed  that,  in  case  he  should  bo 
able  to  obtain  a  further  lease  from  the  crown 
for  fourteen  years,  he  would   grant    to  the 
plaintiff  a  lease  for  thirteen  years,  subject  to 
the  same  covenants.     By  a  memorandum  sub- 
sequently signed  by  the  plaintiff,  he   agreed 
to  take  the  crown  lands,  '*  subject  to  the  same 
rents,  covenants  and    obligations  in  all   re- 
spects,^ as  were  contained  and  provided  for 
in  the  leases  by  which  the  testator  held  or 
should  hold  the  same.     Tlie  plaintiff,  on  tak- 
ing pos8ession«  paid  to  the  outgoing  tenants, 
according  to  the  custom  of  the  country,  the 
amount  of  the  valuation  for  fallows,  &c.,  as 
well  of  the  other  lands  as  of  the  crown  lands. 
By  the  terms  of  the  crown  lease,  the  custom 
of  the  country  in  that  respect  was  excluded. 
At  the  desire  of  the  plaintiff,  the  crown  lease 
was  not  renewed: — Held,  first,  that  the  cus- 
tom of  the  country  was  not  excluded  by  the 
agreement   between    the   parties.     FateU  v. 
Goitoin,  7  Exch.  273;  21  L.  J.,  Exch.  85. 

Held,  secondly,  that  where  such  a  custom 
exists,  there  is  an  implied  contract  on  the 
part  of  the  landlord,  that,  if  there  is  no  incom- 
ing tenant,  he  will  pay  the  outgoing  tenant 
according  to  tlic  custom.     lb, 

E0sct  of  express  contracts,  generally.] — 

Where  a  demise  is  determined  by  the  expira- 
tion of  the  landlord's  estate,  and  the  tenant 
continues  to  hold  under  the  remainderman, 
paying  the  same  rent,  the  question  whether  a 
term  contained  in  the  former  tenancy  is 
adopted  into  a  new  contract  of  demise  is  a 
question  of  fact.  If  such  a  tenant  continues 
to  hold  under  the  remainderman,  and  nothing 
|)asscs  between  them  except  the  payment  and 
receipt  of  rent,  tiic  new  landlord  is  not  bound 
by  a  stipulation  contained  in  the  former 
tenancy,  which  is  not  known  to  him  in  fact, 
Dor  is  according  to  the  custom  of  the  country. 
Oakley  y.  Mandu,  4  H.  &  C.  251;  1  L.  R., 
Exch.  150;  85  L.  J.,  Exch.  87;  14  W.  R. 
400;  14  L.  T.,  N.  8.  20~Exch.  Cham. 
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A  stipulation  in  a  lease  that  the  tenant 
shall  keep  a  proportion  of  the  land  demised 
for  grass,  and  pay  so  much  per  acre  for  any 
deficiency  below  such  proportion,'  is  extin- 
guiHhed  by  severance  or  the  reversion. 
Womtrdey^.  Dally ^  20  L.  J.,  Exch.  210. 

As  to  construction  and  effect  of  covenanta^ 
in  general,— see  Covenant. 

—  of  covenants  and  stipolationB  as  to  mode  d 
husbandry.] — Where,  at  the  sale  of  the  stock 
of  the  defendant,  the  tenant  of  a  farm,  W.« 
the  tenant  of  an  adjoining  farm,  bought  twe 
cows,  and,  by  the  defendant's  permission, 
left  them  on  tl)o  defendant's  farm  for  some 
weeks,  bringing  provender  from  his  own  farm 
to  feed  them: — Held,  that  the  manure  made 
by  these  cows  was  manure  made  on  the  farm, 
and  that  the  removal  of  it  by  W.  was  a  breach 
of  a  condition  of  a  bond  whereby  the  defend- 
ant stipulated  with  his  landlord  tluit  he  would 
'*put  and  spread  all  the  manure  and  compost 
then  collected  in  the  niiddenstead,  or  on  any 
other  part  of  the  farm  or  the  meadow  land, 
and  would  not  sell,  cart,  or  convey  away 
dung,  compost,  or  manure  from  the  farm.** 
IRndIa  V.  PoOett,  6  M.  &  W.  520. 

A  tenant  was  bound  cither  to  consume  the 
hay  on  the  demised  premises,  or  for  every 
load  of  hay  removed  to  bring  two  loads  of 
manure.  On  quitting  possession  of  the  prem- 
ises he  sold  part  of  a  rick  of  hay  then  left 
standing  to  a  purchaser,  without  mentioning 
his  liability  to  bring  manure.  The  incoming 
tenant  refused  to  allow  the  purchaser  to  take 
away  the  hay  until  the  manure  was  brought. 
After  an  interval  of  a  month,  during  which 
time  the  hay  had  been  considerably  damaged, 
the  latter  consented  that  it  should  be  re- 
moved ;  the  purchaser,  however,  then  refused 
to  accept  or  pay  for  the  same: — Held,  that 
although  the  bnncing  on  the  manure  was  not 
a  condition  precedent  to  the  carrying  off  the 
hay,  as  between  the  landlord  and  tenant:  still, 
that,  after  the  tenant  had  quitted  the  posses- 
sion of  the  premises,  the  succeeding  tenant 
had  a  right  to  refuse  to  permit  the  hay  to  be 
removed  till  after  the  manure  was  brought  on; 
and  that,  as  the  vendor  had  not  enabled  the 
purchaser  to  remove  the  hay  in  the  first  in- 
stance, ho  was  not  entitled  to  recover  the 
price.     Smith  v.  Chance^  2  B.  &  A.  753. 

A  tenant  held  under  the  terms  of  an  ex- 
pired lease,  by  which  it  was  stipulated  that 
the  tenant  on  quitting  the  farm  should  not 
sell  or  take  away  any  of  the  manure  in  the 
fold,  but  should  leave  it  to  be  expended  on 
the  land  by  the  landlord  or  his  succeeding 
tenant;  the  lease  contained  no  stipulation  as 
to  the  tenant  being  entitled  to  piymcnt  for 
such  manure.  By  the  custom  of  the  country 
the  tenant  would  have  been  bound  not  to 
sell  or  take  away  the  manure  in  the  fold, 
but  to  leave  it  to  be  expended  on  the  land  by 
the  landlord  or  his  succeeding  tenant,  and 
would  have  been  entitled  to  to  paid  for  the 
same: — Held,  that,  as  an  express  stipulation 
had  been  made  on  the  subject,  the  custom 
was  excluded,  and  that  the  tenant  was  not 
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entitled  ta  be  paid  lor  the  manure.     BoberU 
V.  Darker.  1  C.  &  M.  808;  3  Tyr.  045. 

A  covenant  by  the  lessee  that  he  would  suf- 
ticiontly  muck  und  manure  the  land  demised 
with  two  sufficient  sets  of  muck  within  the 
last  six  years  of  the  term,  ttie  last  set  to  be 
laid  on  the  premises  within  three  years  of  the 
expiration  of  the  term,  is  satisfied  by  the  ten- 
imt^s  laying  on  two  sets  of  muck  witliin  the 
three  last  years  of  tlie  term,  if  he  should  think 
proper  so  to  do.  PownaU  v.  Mooru^  5  B.  A 
A.  410. 

Where  clover  is  sown  with  corn,  the  land 
U  not  thereby  restored  to  a  state  of  permanent 
pustun>,  but  is  still  in  tillage.  Birch  v.  Ste- 
pLenttOii,  3  Taunt.  469. 

A  covenant  in  a  farming  lease  not  to  sow 
with  more  than  two  grain  crops  during  four 
years,  applies  to  any  four  years  of  the  term 
(lowevcr  taken,  and  not  to  each  successive 
four  years  from  the  commencement.  FUming 
V.  8n"ok,  5  Beav.  250. 

In  an  action  for  entering  a  farm,  a  plea, 
after  setting  out  a  lease  from  A.  to  the  plaint- 
iff, whicii  contained  covenants  by  the  plaintiff 
that  he  would  not,  at  any  time  during  the 
term,  sow.  reap,  or  take  from  the  arable  lands, 
or  any  iMrt  thereof,  more  tlian  two  crops  of 
any  sort  of  corn  or  grain  successively,  but 
would,  every  third  year,  summer-fallow  or 
lay  the  arable  lands  down  with  rye  grass  and 
clover  seed::,  or  would  plant  with  potatoes,  or 
sow  with  peas  or  beans,  which  should  be 
twice  well  hoed;  stated  that,  during  the  term, 
the  plaintiff  sowed  and  took  off  from  fifty 
acres  of  the  arable  lands  more  than  two  crops 
of  corn  successively;  and  that  he  did  not  nor 
would,  every  third  year,  summer- fallow  or 
lay  the  arable  lands,  or  any  part  thereof, 
down  with  r3^e  grass,  t&c.,  nor  did  nor  would 
plant  with  potatoes,  nor  sow  with  peas,  which 
were  twice  well,  or  in  any  manner,  hoed,  <&c. : 
— Held,  that  this  covenant  was  two-fold;  that 
the  tenant  would  not  take  more  than  two 
crops  of  grain  in  succession,  and  that  he 
would  do  certain  other  things;  that  the  yAufi 
correctly  averred  a  breach  of  the  first  branch 
of  the  covenant,  but  did  not  show  a  breach 
of  the  second,  inasmuch  as  it  did  not  negative 
the  sowinsf  with  beans.  Hammond  v.  Golh^ 
1  0.  B.  Oia;  8  D.  &  L.  164;  14  L.  J.,  C.  P. 
288. 

A  covenant  in  a  farming  lekse  provided 
thsit  the  tenant  should,  during  the  demise, 
consume  and  convert  into  manure,  and  spread 
on  the  premises,  all  the  turnips  and  green 
crops  of  all  kinds  grown  tiiereon,  but  that  in 
ease  h&  should  take  or  sell  off  any  \ia,rt  there- 
of^ which  he  was  at  liberty  to  do,  then  that  he 
glioulcl,  for  every  ton  of  vetches,  or  of  any 
green  crop  which  should  be  taken  or  sold  off 
from  the  premises,  bring  back  and  spread 
thereon  one  ton  of  good  stable  manure,  within 
three  months  after  the  selling  or  taking  off 
such  green  crops,  <&c.  In  an  action  upon  this 
ooven:int,  the  plaintiff  set  out  the  first  part 
only,  and  assigned  for  breach,  that  the  de- 
fendant carried  away  fourteen  acres  of  tur- 


nips, without  converting  the  sani^  into 
manure  and  spreading  the  same  on  tbo  prem- 
ises:— Held,  that  the  covenant  was  an  alter- 
native one,  and  that  the  plaintiff  dioul<l  liawe 
negatived  the  bringing  back  within  the  time' 
limited  an  equivafont  in  manure.  BicAatris 
▼.  Bluck,  6  O.  B.  437;  6  D.  A  L.  329  ;  IS 
Jur.  063. 

A  farming  agreement  contained  thefollo^w- 
ing  clause : — *^  No  hay  or  straw  to  be  salcl  off 
the  land  without  consent  of  the  landlord   or 
his  agent,  except  the  value  of  the  strai/r  so 
sold  off  be  returned  in  manore  oa  the  land  :'* 
--Held,  per  Pollock,  C.  B.,  and  Parke,    B., 
that  if  the  tenant  sold  the  hay  or  straw,  be  -was 
only  bound  to  spend  upon  the  land  a»  miieli 
manure  as  tlie  straw  would  have  prodaoed; 
per  Alderson,  B.,  and  Piatt,  B.,  that  tbe 
tenant  was  bound  to  return  in  Buuraio  the 
price  or  market  value  of  the  straw.    Lowmdem 
V.  FouTitain^  U  Excb.  487;  25  L.  J.,  Exoh. 
49. 

A.  held  a  farm  as  tenant  from  year  to  year, 
u]pB  a  written  agreement,  by  which  it  was 
stipulated,  that  he  should  cultivate  the  farm 
^'  in  the  same  way  and  manner,  or  as  near 
thereto  as  eircumstances  would  admit  of,  as 
Parsons  (the  outgoing  tenant)  had  used  and 
cultivated  the  same  during  his  occupatiom 
thereof,  and  in  all  events,  according  to  the 
rules  of  good  husbandry  usod  and  aocustomed 
in  the  neighborhood."    In  an  action  against 
A.,  alleging  for  breach  the  cutting  and  carry- 
ing away  of  ash  poles,  such  user  not  being  as 
near  to  the  way  and  manner  in  which  Parsons 
used  and  cultivated  the  farm  as  circumstances 
admitted,  and  being  contrary  to  the  rules  of 
.  good  husbandry  us^  and  accustomed  in  the 
neighl)orhood,  it  appeared  that  the  poles  in 
question  consisted  of  shoots  growiagfrom  old 
stools,  which  were  seasonable  and  tit  for  eat- 
ting  about  every  seventeen  or  eighteen  years; 
that,  by  invariable  custom,  tliey  bek>agiBd  to 
the  landlord,  in  the  al)ssnoe  of   a  special 
agreement  to  the  contrary;  that,  while  Par* 
sons  held  the  farm,  these  polei  had  never 
been  in  n  fit  state  for  cutting;  that  two  ten- 
ants who  had  prectided  Parsons  in  the  occu- 
|)ation  of  the  farm  had  cut  and  sold  them  as 
crops;  and  that  A.  had,  while  he  occupied, 
paid  the  rates  for  the  whole  farm,  including 
the  wood  or  spinney  in  which  the  poles  grew. 
The  judge  having  omitted  to  leave  to  the 
jury  upon  what  terms  Parsons  had  held  the 
farm,  the  court  granted  a  now  trial.    Hood  v. 
Kmdall,  17  C.  B.  260. 

In  an  action  by  an  outgoing  tenant  against 
his  landlord  for  not  paying  for  plowing, 
crops  and  manure,  according  to  valuation, 
pursuant  to  a  deed  entered  into' between  them, 
it  being  made  conditions  precedent  that  the 
tenant  should  deliver  up  possession  of  the 
farm-house  and  stable  on  a  certain  day,  and 
of  the  farm  on  a  later  day,  and  should  culti- 
vatc  on  the  four-course  system,  according  to 
the  custom  of  the  country : — Held,  first,  that 
the  first  covenant  ml^ant  only  the  stablo  of 
the  farm>house.  Nsammy,  Smyihieij  1 F.  &F. 
477— Martin. 
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Held,  eccondljr,  that  the  covenant  to  culti- 
'▼ate  meant  only  8<>  far  as  was  aniversally 
obligatory  by  the  custom  of  the  country. 

Held,  thirdly,  that  the  landlord  concurring 
in  the  valuation  after  the  tenant  hud  given  up 
possession  of  the  farm,  was  evidence  whence 
tliejury  might  infer  an  admission  of  a  substan- 
tial pcrformaace  of  the  conditions  precedent. 
lb. 

As  to  the  import  of  a  covenant  to  farm  on 
the  four-course  system,  see  Rnvkin  v.  Zay,  % 
De  a,  P.  &  J.  15. 

On  a  covenant  in  a  farming  lease  that  the 
lessee  would  not  sell  or  carry  away  from  the 
demised  premises  any  hay,  straw  or  m:inure 
nrhich  should  be  grown  or  produced  thereon, 
witlK>ut  the  consent  c>f  the  lessor  first  had  and 
obtained,  under  the  increased  rent  of  10/.  for 
every  ton  so  sold  or  carried  away,  and  so  in 
proiKirtion  for  any  greater  or  less  quantity, 
but  that  tbe  lessee  would  eat  and  consume  the 
hay  and  straw  by  hia  cattle;  the  broach  al> 
leged  wivs,  t^iat  the  lessee,  without  the  con- 
sent of  the  lessor,  did  sell  a  large  quantity  of 
bay  and  stniw  grown  and  produced  on  the 
demised  premises: — Held,  that  the  covenant 
was  one  covenant  which  gave  the  lessee  the 
light  to  sell  the  hay  and  straw,  on  payment 
af  the  increased  rent,  and  that  therefore  the 
breach  was  not  well  assigned.  Leigh  v. 
IMUit^  80  L.  J.,  £zeh.  35;  0  W.  VL  55;  6  H. 
&  N.  105. 

A  tenant  of  n  farm  wns  under  a  written 
llgreemeoli  to  pay  aa  additional  rent  of  lOZ. 
lor  every  ton,  or  any  less  quantity,  of  **  hay, 
straw  or  other  dry  fodder,"  of  the  growth  of 
the  premises,  which  sJiould  be  sold  off  or 
takeaaway,  or  removed  tlierefrom.  At  the 
trial  of  an  action  against  him  to  recover  dam- 
ilges  for  a  bi*cacii  of  this  covenant,  it  was 
proved  tliat  ho  had  sold  and  removed  a  quan- 
tity, something  less  than  a  ton,  of  hay,  which 
lie  nlleged  wa^  very  bad,  and  utterly  unfit  to  be 
eaten  by  cattle.  The  jury  found  that  the  huy 
so  sold  was  **not  fit  food  for  cattle,^*  and 
thereupon  the  verdict  was  entered  for  the 
landlord,  with  leave  to  move: — Held,  that  the 
verdict  was  rigluly  entered.  What  the  tenant 
removed  was  hay,  and  came  within  the  mean- 
ing of  the  covenant,  although  it  was  hay  of 
very  inferior  quality,  and  unfit  for  food. 
FiMm  V.  TatUTMoUy  7  L.  T.,  N.  8.  718— 
£xch. 

A  farm  lease  contained  a  covenant  by  the 
lessee  that  ^^  he  should  not  nor  would,  dur- 
ing the  last  year  of  the  term  thereby  granted, 
•ell  or  remove  from  the  said  farm  and  lands 
any  of  the  hay«  straw  and  fodder  which  should 
arise  and  grow  on  the  said  farm  and  lands:" 
-Held,  that  the  prohibition  was  not  restricted 
to  hay,  ftraw  and  fodder  which  aro^  and 
crew  on  the  farm  in  the  last  year  of  the  term, 
put  extended  to  that  which  had  arisen  and 
grown  at  any  time  during  the  term.  Oale  v. 
Batifi^  8  H.  &  C.  84;  10  Jur.,  N.  S.  734;  83 
L.  J.,  Exch.  235;  12  W.  R.  715;  10  L.  T.,  N. 
8.  804. 

An  agreement  for  an  agricultural  lease  con- 


i'lined  a  stipulation  that  tbe  tenant  should 
perform  eacii  year  for  the  landlord,  at  the 
mte  of  one  day's  steam  work  with  two  horses 
and  one  proper  person  for  every  50^.  of  rent, 
when  required  (except  at  hay  and  corn  har- 
vest), without  being  paid  for  the  same.  In 
ejectment  for  a  fi»rfeiture:— Held,  that  the' 
work  thus  to  be  performed  meant  any  work 
for  which  teams  are  generally  used,  and 
therefore  included  drawing  coals  to  the 
palace  of  the  landlord.  Marlborough  v.  0«- 
horn,  5  B.  &  a.  67;  83  L.  J.,  Q.  B.  148;  12  W. 
R.  418;  10  L.  T.,  N,  8.  28. 

Held,  also,  that  the  tenant  was  not  bound 
to  supply  a  cart  or  other  vehicle  for  the  pur- 
pose of  the  work.     Ih 

An  agricultural  lease  contained  a  covenant 
on  the  part  of  a  lessor,  that  lus  would  **  drain 
with  proper  drain- tiles,  one  rod  apart,  ten 
acres  of  the  lands  not  in  rye-grass,  at  his  cost, 
except  the  carriage  of  the  drain-pipes,  which 
is  to  be  borne  and  paid  by  the  lessee,  and 
will  drain  the  remainder  of  the  lands  demised, 
in  manner  aforesaid,  upon  being  paid  a 
further  yearly  rent  of  5/.  for  every  lOOZ.  so 
expended:" — Held,  that  the  words  *'in 
manner  aforesaid  "  referred  only  to  the  mode 
of  performing  the  work,  viz.,  placing  the 
drain -tiles  one  rod  apart,  and  consequently 
that  the  tenant  was  not  chargeable  with  the 
expense  of  carriage  of  the  drain- pipes  beyond 
the  first  ten  acres.  Beer  v.  SatUer,  10  C.  B., 
N.  8.  435. 

By  a  lease  empowering  the  lessee  to  build, 
he  covenanted  to  cultivate  the  |>art  of  the 
demised  land,  on  which  no  buildings  should 
be  erected,  in  a  husband  like  manner,  and 
there  was  a  clause  of  forfeiture  for  breach  of 
covenant.  The  lessee  built  a  vitriol  factory 
on  the  land,  with  the  knowledge  of  the  lessor, 
but  being  oblig(Kl  to  discontinue  the  manu- 
facture by  an  indictment,  he  pulled  down  tho 
manufactory,  and  paid  part  of  the  proceeds 
of  the  building  materials  to  tho  lessor,  in 
pursuance  of  an  agreement  between  them:-^ 
Held,  that  the  lessor  had  not  in  equity  pre-* 
eluded  himself  from  entering  for  the  nou' 
cultivation  of  the  land  after  the  manufactory 
was  pulled  down,  and  an  injunction  to  restrain 
an  eiectment  was  dissolved.  JlilU  v.  Row- 
land] 4  Dc  G.,  M.  &  G.  430;  22  L.  J.,  Chano, 
964. 

The  56  Geo.  3,  c.  50,  s.  11,  which  makes  a 
purchaser  of  farming  stock  bound  by  the 
tenant's  covenant  to  consume  such  stock  on 
the  premises,  does  not  enable  a  landlord  to 
sell  his  tenant^s  hay  which  he  has  distrained 
for  rent,  otherwise  tlian  for  the  best  price, 
as  required  by  2  Will.  &  M.  sess.  2,  c.  5;  apd 
therefore  he  cannot  sell  the  simic  under  a 
condition  that  it  shall  be  consumed  on  the 
premises,  if  by  reason  thereof  he  fails  to 
obtain  the  best  price,  although  the  tenant  is 
under  a  covenant  to  so  use  it  gn  the  premises. 
Uawkina  v.  Walrotid^  45  L.  J.,  C.  P.  Div.  772; 
1  L.  R,  C.  P.  Div.  280;  24  W.  R.  824;  35 
L,  T.,  N.  8.  210. 

A  lease  of  a  plot  of  moorland  was  granted 
to  a  lessee,  who  covenanted  to  bring  it  into 
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cultivfition  within  (ivo  years  from  the  date  of 
the  lease,  ncc< Tiling  to  the  most  approved 
mrthod  of  hiiKbandrv  pui'siied  in  the  neigh- 
borhodd  of  tlic  pruniisoM,  and  to  keep  it  in 
good  i:irm:n«^  nad  hiishandrylike  condition. 
Th-  former  c«)veim»»t  wiw  not  performed  by 
the  hssec,  and  thirty  years  afterwards  his 
ns«<i;rnee  converted  the  land  into  a  phice  of 
nmiiscment,  nnd  constructed  a  running  path 
tluMcon,  nnd  ciinr^ied  for  admission  thereto. 
Tile  lessor  lilled  u  bill  to  have  the  covenants 
of  the  lease  |>crfornied,  and  for  an  injunction 
to  restrain  (he  present  holder  of  the  lease 
from  usin<;^the  land  as  a  place  of  public  amuse- 
ment:— IleM,  that  the  land  not  having  been 
brought  into  cultivation  under  the  first 
covenant,  there?  c«)uld  have  been  no  breach  of 
the  second  to  Reep  it  in  cultivation.  Mtu- 
grace  v.  Horner,  31  L.  T.,  N.  8.  632— R. 

Rights  in  respect  of  tillages  and  improve- 
ments.] — Where  a  farmwjis  taken  for  fourteen 
years,  and  the  tenant  was  to  pay  a  given  sum 
for  tillages  and  improvements  done  before  he 
entered,  nnd  to  receive  the  value  of  the 
tillages  and  improvements  which  he  should 
leave  on  the  farm,  according  to  a  valuation  to 
bo  made  at  his  quitting;  and  the  tenant,  in 
the  first  year  of  the  tenancy,  said  that  he 
would  leaivc  and  his  landlord  said  he  might; 
but  no  new  bargain  was  made  as  to  his  till- 
ages and  improvements: — Held,  that  he  was 
not  entitled  to  the  value  of  the  tillages  and 
improvements  wMiich  he  left  on  quitting. 
Whittaker  v.  Barker,  1  0.  &  M.  113;  8  Tyr. 
135. 

A  custom  for  the  tenant  of  a  farm  in  a 
particular  district  to  provide  work  and  labor, 
tillage,  sowing,  and  all  materials  for  the  same, 
in  his  away-going  year,  and  for  the  landlord 
to  make  him  a  reasonable  compensation  for 
the  same,  is  valiil  in  law,  notwithstanding 
the  farm  is  held  imder  a  written  agreement, 
provided  such  agreement  does  not,  in  express 
terms,  exclurle  the  custom.  Senior  v.  Army* 
tctge^  Holt,  197 — Thompson, 

A  custimi  r)f  acoimtry,  by  which  the  tenant 
of  a  farm,  culiivating  it  according  to  the 
course  of  good  husbandry,  is  entitled,  on 
quitting,  to  receive  from  the  landlord  or  in- 
coming tenant  a  reasonable  aUowancc  for 
seeds  and  labor  bestowed  on  the  arable  land 
in  the  hvst  }'ear  of  the  tenancy,  and  is  bound 
to  leave  the  manure  for  the  landlord,  if 
be  will  purchase  it,  is  not  excluded  by  a 
Btipnintion  in  the  lease  under  which  he  holds, 
that  he  will  consume  throe-fourths  of  the 
hay  and  stniw  on  the  farm,  and  spread  the 
manure  arising  therefrom,  and  leave  8U<di  of 
it  )is  shall  not  be  so  spread  on  the  land  for 
the  use  of  the  landlord,  on  receiving  a  reason- 
able price  for  it.  Uutton  v.  Warren,  1  M.  <& 
W.  4a0;  2  Gale,  71. 

A  usage  for  the  off-going  tenant  of  a  farm 
in  a  particular  district  to  bestow  his  work, 
labor,  and  expense  in  manuring,  tilling,  fal- 
lowing and  sowing,  according  to  the  course 
of  husbandry,  and  for  the  landlord  to  pay 
him  a  reasonable  compensation   in  respect 


thereof,   is   a  valid   and  reasonable 

i>r/%  V.  Uirst,  3  Moore,  5:56 ;  1  B.  &  B.   224. 

A  tenant  held  under  a  lease,  which    con- 
tained  a  covenant  that  he  should  cultivate  the 
farm  according  to  the  custom  of  the  country, 
and  should  with  the  last  wheat  crop  laycio'wrn 
the  same  with  20  lbs.  weight  of  good  clover 
seed  per  acre,  and  continue  the  same  8«b  luB<i 
down  f(»r  feeding,  not  to  exceed  three  grounds 
belonging  to  the  farm;  and  should  durin|^  till 
the  term  consume  with  stock  in  the  farm  all 
the  hay,  straw  and  clover  grown   thereon ; 
which  manure  should  be  tised  on  the  farm; 
and  that  the  lessor  and  his  assignees  would 
allow  the  lessee  to  occupy  half  the  rooms  in 
the  house,  and  the  barn,  yards  and  granary, 
until  Midsummer-day  after  the  expiration  of 
the  term,  if  necessary,  to  finish  the  croppin^^ 
of  the  lessee  grown  on  the  premises  thereby 
demised.     Under  the  custom  of  the  country 
the  tenant  would  have  been  entitled  to  be 
paid  for  the  straw  and  manure  on  leaving:  — 
Held,  that  the  covenant,  containing  no  pro- 
visions as  to  straw  unconsumed  on  quitting*, 
was  not  inconsistent  with  the  custom  of  the 
country,  and  therefore  the  tenant  was  enti- 
tled to  be  paid   for  liis  straw.     Muneey  ▼. 
DennU,  1  II.  &  N.  216;  20  L.  J.,  Exch.  66. 

An  outgoing  tenant,  administratrix  of  a 
late  tenant,  having  (after  having  had  the  farm 
for  above  a  year)  assigned  to  an  incoming 
tenant,  in  consideration  of  a  debt  due  to  him, 
all  her  goods  and  effects,  and  all  stock,  corn, 
{^rain  on  the  farm,  and  all  her  estate  and 
mterest  thereon  and  therein : — Held,  that  this 
comprised  tenant  right  or  tillages  on  the  farm. 
Cory  V.  Cary,  10  W.  R.  669— Exch. 

A  tenant  covenanted  with  his  landlord  to 
deliver  up  possession  of  a  farm  and  land  on  a 
day  named,  and  that  in  the  meantime  he 
would  cultivate  the  land  according  to  the  cus- 
tom of  the  country,  and  that  upon  the  deliv- 
ery up  of  the  land  he  would  surrender  and 
yield  up  a  certain  agreement  to  bo  canceled, 
and  all  his  unexpired  term  and  interest  in  the 
farm,  and  would  afterwards,  on  request,  exe- 
cute any  further  deed  for  effectually  surren- 
dering the  term ;  and  the  landlord  covenanted 
that  if  the  tenant  did  on  the  day  named 
deliver  up  possession,  and  did  and  should  in 
the  meantime  cultivate  the  land  according  to 
the  custom  of  the  coimtry,  and  also  did  and 
should  well  and  truly  observe,  perform,  and 
keep  all  and  singular  other  the  covenants  and 
agreements  thereinbefore  contained,  and  on 
his  part  to  be  performed,  he,  the  landlord, 
would,  upon  the  delivery  up  of  possession  of 
the  land  on  the  day  specified,  so  cultivated  as 
aforesaid,  and  on  such  performance  of  such 
other  covenants  as  aforesaid,  pay  the  tenant 
for  the  manure,  tillages,  hay,  clover  and  all 
other  things  then  upon  the  land  as  were  usu- 
ally paid  for  between  an  outgoing  and  incom- 
ing tenant: — Held,  that  the  delivery  up  of 
the  agreement  was  not  a  condition  precedent 
to  payment  for  the  manure,  &c.  Newton  v. 
&mythiee,  4  H.  &  N.  840:  28  L.  J.  Exch.  97. 

Primil  facie  the  landlord  is  bound  to  pay 
the  outgoing  tenant  for  tillages,  and  the  mero 
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fact  of  the  incoming  tenant  enterinc;  npnn  the 
land  docs  not  render  him  liable  to  do  so;  but 
it  is  a  question  of  fact  whether  the  contract 
between  the  outgoing  tenant  and  the  landlord 
8ul>sists,  or  a  new  contract  has  been  entered 
into  wiih  the  incoming  tenant.  Cotld  v. 
Brown,  15  L.  T.,  N.  S.  530— C.  P. 

8.  was  tenant  of  a  farm,  with  a  right  to  the 
use  of  a  part  of  th((  premises  without  payment 
until  the  25th  of  March  next  after  the  expira- 
tion of  the  trrm.  "  for  threshing  and  spending 
tho  last  yearns  crop;"  nnd  by  the  custom  of 
the  country  ho  was  entitled,  at  tho  expiration 
of  the  term,  to  l»c  paid  by  the  landlord  or  the 
incoming  tenant  for  tillages.  He  gave  up 
the  farm  to  G.,  as  incoming  tenant,  at 
Michaelmas,  1870,  and  before  so  doing  valuers 
were  mutually  appointed  to  value  the  tillages 
«8  between  them,  with  tho  consent  of  the 
landlord,  and  the  valuci-s  duly  made  and- 
signcd  their  valuation.  After  G.  had  entered 
into  |X)Sscssion,  but  before  the  25tli  of  l\Iarch, 
1871,  the  landlord  gave  him  notice  that  rent 
was  due  from  S.,  and  required  him  to  pay  the 
amtinnt  of  tho  valuation,  which  was  less  than 
tho  rent  due,  to  him  the  landlord,  nnd  not  to 
S. ;  and  this  G.  did  on  receiving  an  indemnity 
fr«)ni  the  landlord,  but  without  S.*s  consent. 
8.  having  sued  G.  for  the  value  of  the  tillages, 
was  nonsuited : —Held,  that  the  nonsuit  was 
right,  for  that  the  contract  to  be  implied  be- 
tween I  he  incoming  anrl  outgoing  tenant  was 
subject  to  the  right  of  the  landlord  to  be  paid 
the  arrears  of  rent  out  of  the  valuation. 
Stafford  V.  Gardner,  7  L.  R.,  C.  P.  242;  20 
W.  R  299:  25  L.  T.,  N.  S.  870. 

8.,  on  quitting  tho  farm  at  Michaelmas, 
1870,  gave  up  to  G.,  and  he  exorcised  it,  tho 
right  which  8.  had  under  tho  lease  of  con- 
verting tho  straw  on  the  farm  (between 
Micluielmas,  1870,  and  tho  25th  of  March, 
1871),  into  manure  with  his  aittle.  In  so 
converting  it  the  cattle  ate  a  portion  of  the 
straw,  calculated  to  be  one  third  of  the  bulk. 
and  which  the  valuers  in  this  caso  valued  as 
browse  at  33^ : — Held,  that  S.  was  entitled  to 
recover  this  sum  from  G.     lb. 

Right  to  away-going  crops ;  emblements.] 
— When  the  tenancy  of  a  farm  expires,  the 
tenant  must  give  up  tho  possession  of  the 
whole  of  it  to  the  landlord,  crops  and  every- 
thing else,  unless  there  is  a  custom  of  the 
country  for  the  tenant  to  hold  over  any  part, 
or  to  take  any  of  the  crops;  and  the  proof  of 
the  custom  lies  on  the  tenant.  Caldeeatt  v. 
8mt/tAies^  7  C.  &  P.  808— Parke. 

If  the  custom  of  the  country  is  for  an  out- 
going tenant,  for  what  is  calle<l  his  odd  mark, 
to  crop  one- third  of  the  amble  in  wheat,  and 
to  reap  that  wheat  after  the  tenancy  has 
expired,  and  the  tenant  so  crops  more  than 
the  projicr  one* third,  the  landlord  will  be 
entitled  to  have  all  that  which  was  last  sown, 
and  which  is  above  one-third,  uhless  it  is 
shown  that  the  tenant  has  a  lien  upon  it  for 
the  Sfiwi ng  and  the  seed.     Ih. 

Where  by  the  custom  of  the  country  as  be- 
tween outgoing  and  incoming  farm  tenants,  the 


former  was  entitled  to  an  away-going  share 
of  the  crop  of  wheat  sown  by  him  in  the  last 
year  of  bis  tenancy:  and  he  cut  the  whole  of 
such  crop,  and  kept  the  fences  of  the  field  in 
repair  until  the  whole  crop  was  cut  and  car- 
ried away:— Held,  that  the  outgoing  tenant 
had  tho  possession  in  law  of  the  fidil  until  the 
crop  was  caried  away;  and  therefore  that  his 
vendee  of  his  share  of  the  crop  had  a  good 
defense  to  an  action  by  the  new  tenant  for 
breaking  and  entering  the  close  in  whic/i  the 
cn»p  grew,  for  tiie  pur))ose  of  carrying  away 
his  sliare.  OriffUhs  v.  Puleston,  13  M.  &  W. 
358;  14  L.  J.,  JBxch.  83. 

If  a  lease  contains  no  stipulations  as  to  the 
mode  of  quitting,  the  oil-going  tenant  is  en- 
titled to  his  away-going  crop,  acconling  to 
tho  custom  of  the  country,  even  though  the 
terms  of  holding  may  be  inconsistent  with 
such  a  custom.  Holding  v.  Pigott^  7  Bing. 
405;  5  M.  &  P.  427. 

A  tenant  held  a  farm  under  a  lease,  contiun- 
ing  a  condition  that  the  wheat  land  should  be 
summer  fallowed  and  well  manured  for  the 
crop.  By  the  custom  of  tho  country,  a  ten- 
ant who  had  sown  his  land  with  wheat  afier 
a  crop  of  turnips  at  the  wheat-seed ness  next 
before  the  expiration  of  his  tenancy  was  en- 
titled to  cut  and  carry  away  one-half  of  the 
wheat  so  sown :— Held,  that,  as  the  condition 
in  the  lease  was  confined  to  the  period  of 
holding  the  farm,  and  not  to  the  timn  <rf  quit- 
ting, the  tenant  was  entitled  to  the  benefit  of 
the  custom,  giving  him  a  rijjlit  to  a  propor- 
tion of  tho  wheat  sown  by  him  after  turnips, 
leaving  the  landlord  to  his  remedy  for  breach 
of  covenant.     /6. 

A  tenant,  whose  tenancy  is  determined 
after  Ltidy  day,  by  an  agreement  which  is 
silent  as  to  away-going  crops,  is  not  entitled 
to  such  crops  under  a  custom  which  gives  to 
the  tenant  such  crops  upon  a  regular  expira- 
tion of  a  La<1v-day  tenancy.  T/wrpe  ▼.  Mfyre^ 
8N.  &M.  214;  1  A.  &  B.  920. 

A  custf>m  that  tenants,  whether  by  parol 
or  deed,  shall  have  the  away-going  cr(»p  after 
tho  expiration  of  their  terms,  is  good.  WiglcB- 
worth  v.  Dalfi$oti.  1  Dougl.  201. 

Bo,  a  custom  tliat  a  t4?nant  may  leave  his 
away-going  crop  in  tho  barn  of  the  farm, 
after  he  has  quitted  the  premise^,  is  goml. 
Beavan  v.  Ddahay^  1  II.  Bl.  5.  S.  P.,  J^iou 
V.  IlarriB^  1  H.  BL  7,  n. 

The  plaintilT,  who  wiis  the  grandson  of  the 
deceased  tenant  of  a  farm,  remained  in  pos- 
session after  his  gniudfather^s  death.  A 
bargain  was  made  between  tho  plaintitT  and 
M.,  an  incoming  tenant,  who  Inul.  agreed  to 
take  the  farm  from  tho  landUtnl.  by  which 
bargain  M.  was  to  give  the  plaintiff  :»0/.  for 
the  crops,  manure,  &c.,  to-be  secured  by  the 
promissory  note  of  M.  and  a  surety,  which 
note  was  to  be  held  by  D.,  and  wsis  to  be  bv 
D.  attested  and  handed  over  to  the  plaintilf, 
if  the  plaintiff  delivered  up  the  {losscssion  of 
the  lands  on  the  following  morning,  but  be 
was  to  remain  in  ()ossession  of  the  house  for  a 
few  weeks  at  a  rent  of  1^.  a  wec'k,  to  be  paid 
to  M.    The  note  was  accordingly  drawn,  with 
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a  ciniise  of  attestation,  and  wns  signed  by  M. 
and  his  snretj.  and  hunded  to  D.  The  next 
mdmin?  upon  M.  and  D.  requesting  the 
pUintiff  to  p^rc  up  the  possession,  he  refused 
to  give  up  the  plncc;  l>ut  there  was  evidence 
that,  on  th:it  duy,  M.'s  cattle  were  on  the 
lands.  nn<l  that  the  i>hunttff'B  were  not.  The 
plaintifT  kept  possession  of  the  house  for 
three  woelcs,  when  ho  \v:i8  turned  out  by  a 
constable.  The  note  was  never  nttested,  and 
it  w:is  not  proved  how  the  plaintiflf  got  it 
into  his  poswssioii:— Held,  in  an  action  by 
the  pluintilf  a<:^in.st  the  makers  of  the  note, 
th.it  ji  jury  w.is  wan-atited  in  saying  that  the 
bnt'^siin  had  l»cc'n  complied  with  on  the  part 
^f  the  phiintitT.  Eoaru  v.  Morgar^  2  0.  &  J. 
4r.:i. 

In  a  lease  of  a  fann  of  COO  acres  a  tenant 
bound  himself  by  a  covenant  never  to  have 
more  than  one-half  of  the  arable  land  in  white 
crop  during  the  same  season,  nor  to  take  two 
white  crops  off  the  s:ime6eld  without  a  green 
or  black  crop  intervening,  and  to  take  only 
one  black  crop,  i.  e.,  beans,  potatoes,  &c., 
between  grass  and  ^rass;  and,  at  the  end  of 
the  lease,  ro  leave  the  turnip  or  fallow  breaks 
once  plowed  f»r  the  incoming  tenant: — 
Held,  that  the  words  *' turnip  or  fallow 
breaks'^  meant  the  land  which  would,  in  the 
natural    course    of     good     husbandry,     be 

Slowed  and  left  fallow  fc»r  the  purpose  of 
eing  planted  with  turnips,  and  that  the 
tenant  was  entitled,  over  and  above  the  way- 
going cereal  crop  on  the  moiety  of  the  lands, 
to  have  an  away-going  black  crop  in  respect 
of  100  acres  more.  Hunter  v.  MUlery  9  L.  T., 
N.  8.  159— H.  L. 

A  tenant  for  a  term  determinable  upon  a 
life,  sowed  the  land  in  spring,  first  with 
barley,  and  soon  after  with  clover.  The  life 
expired  in  the  following  summer.  In  the 
autumn  the  tenant  mowed  the  l>arley,  to- 
gether with  a  little  of  the  clover  plant  which 
had  sprung  up.  The  clover  so  taken  made 
the  barley-straw  more  valuable,  by  being 
mix?d  with  it;  but  the  increase  of  the  value 
did  not  compensate  for  tlie  expense  of  culti- 
vating the  clover,  and  a  farmer  would  not  be 
repaid  such  expense  in  the  autumn  of  the 
year  in  which  it  wjis  sown.  The  rcverHioner 
came  into  possession  in  the  winter,  and  took 
♦wo  crops  of  the  same  clover  after  m«>rc  than 
a  year  had  elapsed  from  the  sowing: — Held, 
tlint  the  tentint  was  not  entitled  toemblemeuts 
of  either  of  these  t  wo  cr««ps;  first,  because  em- 
blements ca)i  be  cl;iime<l  only  in  a  crop  of  a 
species  which  ordinarily  repays  the  labor  by 
which  it  is  produced  within  the  year  in  which 
that  labor  is  bestowed;  and,  secondly,  be- 
cause even  if  the  tenant  was  entitled  to  one 
crop  of  the  veiretable  growing  at  the  time  of 
the  cessor  of  his  interest,  this  had  been  already 
taken  by  him  at  the  time  of  cutting  the 
barley.  *  Graves  v.  WeliL,  5  B.  &  Ad.  105;  3 
N.  &  M.  725. 

A  lease  of  lands  contnined  a  condition, 
*'  that  if  the  lessee  should  commit  an  act  of 
bankruptcy  whereon  a  commission  should 
issue,  and  he  should  be  declared  a  bankrupt, 


or  if  he  should  become  insolvent,  or  incur  anjr 
debt  upon  which  any  judgment  shoald    be 
signed,   entered  up,  or  given  against    liim* 
and  on  which  any  writ  of  fieri  facias,  or   any 
other  writ  of  execution,  should  issue,  it  should 
l>c  lawful  for  the  lessor  to  re  enter  into    the 
premises,  and  the  same  again  to  have,     re- 
possess, and  enjoy,  as  in  his  former  estate.  ** 
The  tenant  gave  a  warrant  of  attorney,  upoa 
which    judgment  was  entered  up  and     his 
goods  taken  in  execution  and    sold,   and   a 
commission  of  bankruptcy  af Upwards  issued 
against  him.     The  lessor  entered  for  the  for- 
feiture: — Held,  that  he  was  entitled  to  the 
emblements.     Dams  v.  Eytarif  4  M.  &  P.  8SO; 
7  Ring.  154. 

A  devisee  of  real  estate  is  entitled  to  em- 
blements  growing  at  the  time  of  the  death  of 
the  devisor,  unless  the  language  of  the  devise 
clearly  shows  the  intention  of  the  devisor 
that  they  should  go  to  some,  other  person. 
Cooper  v.  WoolftU,  2  H.  &  N.  122;  8  Jur.,  IT. 
8.  870;  20  L.  J.,  Exch,  810. 

To  an  action  for  an  assault,  the  defendaot 
pleaded  a  justification  in  defense  of  the  pos- 
session of  a  dwelling-house.     The  plaintiff 
new  assigned  that  the  assault  was  committed, 
not  in  a  dwelling-house,  but  on  a  bridge,  and 
in  certain  yards  and  fields,  parcel  of  a  farm. 
The  plea  to  the  new  assignment  stated  that 
W.  was  possessed  of  the  dwelling-house,  and 
also  of  the  bridge,  yards  and  fields  which  be- 
longed and  were  adjacent  to  the  dwelling- 
house,  and  justified  the  trespass  in  defense  of 
the  possession  of  the  house,  bridge,  yards, 
and  fields,  and  averred  that  the  defendant  re- 
moved the  plaintiff  from  the  bridge,  yards 
and  fields,  and  took  him  by  the  nearest  way 
to  a  public  highway,  near  to  the  dwelling- 
house,  bridge,  yards  and  fields.     The  repli- 
cation alleged  the  seizin  of  W.  in  the  farm,  a 
demise  of  it  by  him  to  J.  as  tenant  from  year 
to  year,  the  entry  of  J.,  an  assignment  by  J. 
to  B.   to  secure  a  debt  of  the  present  and 
future  growing  crops  on  the  farm,  with  a 
power  to  B.  in  default  of  payment  to  take 
possession.     It  then  alleged  a  default  by  J., 
that  W.  at  the  time  of  the  default  was  in 
possession  of  the  farm  on  which  there  then 
were  growing  crops,  which  belonged  to  J. 
after  the  date  of  the  assignment;  that  the 
plaintiff  as  servant  of  B.  took  possession,  and 
continued  in  possession  of  the  growing  crops 
for  a  reasonable    time,  nnd    that  before  a 
reasonable  time  elapsed   the    defendant  re- 
moved   him,    and    dragged  him    from   the 
dwelling-house  across  the  bridge,  yards  and 
fields  to  the  highway : — Held,  that  as  the  rep-   ' 
lication  stood  upon  the  right  of  a  person, 
claiming  under  a  tenant  from  year  to  year,  to 
remain  on  the  premises,  and  retain  possession 
of  the  crops,  after  the  landlord  had  resumed 
possession,   it  should  have  stated  how  the 
tenancy  came  to  an  end ;  that  there  was  no  v 
presumption  as  to  a  determination  by  the 
landlord  rather  than    by  the  tenant;  noc, 
supposing  that  B.  was  entitled  to  them  after 
bis  interest  as  tenant  in  the  premises  had  de- 
termined, that  they  were  ripe  or  fit  for  har- 
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nesting,  or  that  they  needed  any  cultiTation, 
for  which  it  was  necessary  that  the  plaintiff 
slioukl  coutinac  In  possession.  Ilayling  v. 
Okey,  8  Exch.  531;  17  Jar.  325;  23  L.  J., 
IjLch.  189— Exch.  Cham. 

The  plaintiff  occupied,  as  yearly  tenant  of 
A.,  who  was  tenant  for  life,  a  small  laborer^s 
cottage,  with  an  acre  of  land,  which  was 
partly  cultivated  ns  a  p^rdvn  and  partly  sown 
with  corn  or  planted  with  potatoes.  The 
defendant  liecame  owner  of  the  cottage  and 
land  on  the  dt^ath  of  A.,  and  dist mined  for 
the  proportion  of  rent  due  from  the  plaintiff  in 
respect  of  such  cottage  and  land  between  A.^s 
death  and  the  expiration  of  the  then  cuixent 
year  of  the  plaintilTs  tenancy,  up  to  which 
time  the  plaintiff  remained  in  occupation : — 
Held,  that  the  plaintiff  was  tenant  of  lands  in 
respect  of  wtiich  emblements  might  be 
claimed  within  14  <&  15  Vict.  c.  25,  s.  1,  and 
that  the  defendant  was  tlierefore  entitled  to 
recover  such  proportion  of  rent  by  distress. 
Haines  v.  Welch,  38  L.  J.,  C.  P.  118;  17  W. 
R.  103. 

Wiien  the  herd  of  an  evicted  tenant  held  as 
part  of  his  wages,  and  had  sown  with  oats  and 
potatoes,  three  roods  of  the  evicted  farm,  which 
contained  fifty-eight  acres,  the  evicted  tenant 
was  entitled  to  avail  himself  of  these  crops  as 
emblements.  Kciina  v.  Nugent,  7  Ir.  R.,  C. 
L.  464— Exch.  Cham. 

If  the  landlord  meant  to  contend  that  the 
claim  to  emblements  was  merely  colorable,  or 
that  the  herd  held  as  tenant  and  not  as  ser- 
vant, he  ought  at  the  trial  to  have  required 
those  questions  to  be  submitted  to  the  jury. 
Ih. 

As  to  fences, — see  Fences. 

Ab  to  agricultural  fixtures, — see  Fixtubbs. 

2.   Valxuition;  and  Eecovery  of  Value. 

Bow  valuation  is  made,  and  its  effect] — 
Upon  a  c<mtract  for  the  sale  of  a  farm  it  was, 
by  a  letter  signed  by  both  parties,  refeired  to 
a  valuer  to  ascertain  and  certify  the  amount 
of  the  following  particulars:  first,  the  seed, 
wheat  and  vetches  sown  on  the  several  fields 
of  A.'s  late  farm  at  Bampton  previous  to  the 
25th  of  December,  1847  (the  day  possessir)n 
was  given  to  the  purchaser);  secondly,  the 
]al>or  of  plowing  and  sowing  the  ainie; 
thirdly,  the  quantity  and  cost  price  at  the 
kiln  of  the  lime  carried  on  the  farm  since 
Michaelmas,  1847,  but  not  the  cost  of  car- 
riage; and  fourthly,  the  value  of  the  hay  left 
on  the  farm  at  Christmas,  1847.  **All  the 
above  are  to  be  ]>aid  for  by  B.  We  mutually 
agree  to  abide  by  your  valuation."  The 
valuer  having  allowed  a  sum  for  three  plow- 
ings  of  a  portion  of  the  land,  another  sum  for 
lime,  and  another  sum  for  working  out  and 
burning  stroylc,  the  court  declined  to  inter- 
fere.    Jfrantteoml^  v.  Eowdiffe,  C  C.  B.  523. 

A  person  entered  upon  the  occupation  of  a 
farm  under  a  written  agreement,  by  which  he 
agreed  **  to  pay  51.  for  every  load  of  fodder, 
straw,  haum,  dung,  or  turnips,  which  should 


be  sold  or  carried  off  the  premises,  and  the 
same  sum  for  every  load  of  hay  or  wheat  straw 
sold  or  carried  off  the  premises,  for  which 
there  should  not  be  two  loads  of  good  dung 
or  other  manure  (at  the  option  of  the  land- 
lord) to  be.  spent  on  the  premises;"  and  also 
**to  purchase  all  the  hay,  sainfoin,  and  tares 
now  in  the  yard ;  also,  all  the  dung  and  man- 
ure now  on  the  premises;  also  all  the  straw 
from  the  crops  now  stacked  or  about  to  be 
stacked  in  the  yard,  paying  a  fair  price  for  the 
same,  to  bo  ascertained  by  valuers  on  both 
sides."  And  the  landlord  engaged,  on  the 
tenant's  quitting  the  firm,  to  purchase  all  hay, 
sainfoin,  and  tares  in  the  yard,  the  produce  of 
the  farm;  also  all  straw  from  the  crops  of  the 
previous  harvest  that  might  be  on  the  prem- 
ises, paying  a  fair  price  for  the  same,  to  be 
ascertained  by  valuers  on  both  sides: — Held, 
that  the  tenant,  not  being  by  the  terms  of  the 
agreement  entitled  to  be  paid  for  the  manure 
at  the  expiration  of  his  tenancy,  was  only  enti- 
tled to  be  paid  for  the  straw  at  a  fodder  price, 
viz.,  one-half  the  market  price.  Clarke  v. 
Westrope,  18  C.  B.  765;  25  L.  J.,  C.  P.  287. 

Held,  also,  that  the  incoming  tenant  having 
consumed  the  straw,  and  the  valuers  named 
by  the  parties  not  having  agreed  upon  the- 
valuation,  or  appointed  an  umpire,  the  tenant 
was  entitled  to  maintain  an  action  for  it,  aa 
upon  a  quantum  meruit,     lb. 

A.  held  a  farm  of  B.,  subject  to  the  follow- 
ing covenants  contained  in  a  draft  lease  under 
which  the  former  tenant  had  held:— First,  to- 
house  the  produce  on  the  farm,  and  thresh, 
feed  and  fodder  the  same  thereon,  and  not  to 
sell  or  dispose  of  any  part  thereof,  except  aa 
after  mentioned.  Secondly,  that  A.  should 
be  at  liberty  to  sell  hay  and  wheat  straw, 
except  that  of  the  last  year's  produce,  bring- 
ing back  for  every  load  of  hay  or  straw  two- 
loads  of  manure;  and  thirdly,  that  A.  should, 
on  the  determination  of  the  tenancy,  leave  all 
tlie  hay,  straw  and  manure  nndng  during  the 
last  year  of  the  tenancy,  for  the  use  of  B.  or 
the  incoming  tenant,  being  jMiid  for  the  hay 
and  wheat  straw  at  a  fair  valuation,  these 
latter  words  "fair  valuation"  being  substi- 
tuted in  the  draft  lease  for  **con8aniing 
price."  In  an  action  by  A.  against  B.  to 
recover  the  value  of  hay  and  wheat  straw  left 
by  the  former  tenant  at  the  expiration  of  hia 
tenancy,  it  apjieared  that  a  valuation  had 
been  made  by  an  umpire,  who  was  the  only 
witness  called  at  the  trial,  and  who  stated 
that  he  had  valued  not  at  a  **  consuming 
price  "  nor  a  *•  market  price,"  but  at  a  **  fair 
valuation,"  and  the  jury  returned  a  verdict  in 
accordance  with  his  valuation: — Held,  that 
there  was  nothing  from  which  the  court 
could  see  that  the  valuation  had  been  made 
upon  on  erroneous  principle,  and  what  was 
ai  **fair  valuation"  being  a  question,  there 
was  no  ground  for  interfering  with  the  ver* 
diet.  Cumberland  v.  B(me9  or  Olamis,  15  C. 
B.  848;  1  Jur.,  N.  8.  236;  84  L.  J.,  C.  P. 
46. 

Held,  also,  that  the  valuation  of  tbo  umpira 
was  not  invalidated'  by  the  circumstaxute  of  hif 
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having  nlterctl  it  «iftcr  he  had  delivered  It,  by 
strikinir  out  iifi  item  wliicli  ouglit  not  to  huvo 
been  inoludcd  therein.     lb. 

A  nsnge  for  arbitrators  appointed  to  deter- 
mina  as  bcrvvccn  rintgoing  and  incoming 
tenants  of  a  farm,  tlie  value  of.  the  away- 
goini^  crop  and  the  dcductiona  for  want  of 
rep.iirs  of  the  farm  buildings  and  fences  to 
make  tlicir  aw'ard,  on  inspection  of  the  crops 
and  premises,  without  notice  to  tlie  parties 
and  with'Uit  evidence,  nmy  l>e  i^ood;  but  no 
usage  Can  justify  arbitrators  in  hearing  one 
p;iriyand  liis  witnesses  only  in  the  absence 
of  and  without  notice  to  the  otlier  party. 
Oswald  7.  Orey,  24  L.  J.,  Q.  B.  69~B.  C— - 
Eric. 

A  person  who  has  tMken  a  farm' under  a 
person  in  possession,  and  claiming  as  devisee 
under  a  will,  and  li:»s  p.iid  for  the  inannre, 
under  a  valuation,  according  to  the  custom,  is 
liable  for  the  value  to  the  persoa  who  aftcr- 
w.-irds  takes  out  letters  of  administration,  the 
will  having  turned  out  to  be  invalid.  Searaon 
V.  Robinson,  2  F.  &  F.  ^.51— Williams. 

By  nn  ajj^reemi-nt  made  between  the  plaint- 
iff an<l  defendant,  the  defendant  sold  to 
plaintilf  all  his  interest  in  a  farm,  together 
with  the  growing  crops  and  those  already 
harvested,  the  covenants  and  general  valuation 
of  the  farm  and  all  the  stock,  both  live  and 
dead;  and  it  w:is  agreed  between  them  that 
all  the  aforesaid  matters  and  things  should 
become  a  subject  of  valuation  by  two  in- 
diderent  persons,  one  to  be  choseu  by  each 
party,  and  in  the  event  of  their  not  agreeing, 
ihen  by  their  referee  or  umpire,  whose 
decision  should  be  final  and  binding  on  both 
parties.  The  valuers  appointed  under  the 
ftf^reement  made  a  valuation  at  a  gross  sum, 
A<>t  specifying  the  value  of  un<livj<led  items, 
and  the  plaintiff  gave  a  promissory  note  for 
the  amount,  and  took  possession  of  the  farm 
and  stock.  In  a  month  or  so  afti^rwards  the 
plaiatiff  re-8<>ld  the  farm,  and  before  giving 
up  possesHioQ  to  the  purcluiser.  discovered 
that  41  iiuml>er  of  itt^ms  ha<l  been  included  in 
the  vaiuation,  that,  according  to  the  custom  of 
Ihe  CAHutry,  did  not  form  a  subject  of  valua- 
tion between  nn  incoming  and  an  outgoing 
tenant.  He  did  not,  however,  claim  to  have 
the  matter  re-o|)ened,  but  duly  paid  the 
amiiuut  wf  tiiie  promissory  note  to  t  he  defendiuit 
whtJi  it  afterwards  became  due.  lie  subse- 
-quenlly  bfought  an  action  against  him  to 
f^cover  the  whole  of  the  money  paid  by  him 
as  money  receivo<l  to  his  use,  without  pre- 
viously giving  any  notice  of  the  circumstances 
^  the  defendant,  or  claiming  re-payment 
Irom  him:— Hold,  that  he  could  not  rec(»vcr 
tbe  whole  or  any  ,p:irt  of  the  money  which  ho 
had  paid.  Freeman  v.  Jeffries,  33  L.  J., 
Exefa.  UO;  4  L.  U.,  Exch.  189;  20  L.  T.,  N. 
6.  633. 

Right  6i  action  for  ^alue.] — Where  the  out- 
gone tenant'hnsooveiianted  with  his  landlord 
to  leave  the  manure  msido  by  him  on  the 
farm,  and  sell  it  to  fhe  incoming  tenant  at  a 
TsliMtion,  to 'be  made  hy  certain  iKsrsons,  the 


effect  of  such  covenant  is  to  give  the  ovitf^ne 
tenant  a  right  of  on-stand  for  his  rriatiure 
upon  the  farm;  and  the  possession  oT  nnd 
property  in  it  remain  in  him  in  tliemfatitinne; 
and,  therefore,  if  the  incoming  tentint  r<-iii*»^es 
and  uses  it  before  such  valuation,  he  is  HJanMrcr- 
able  to  the  outgone  tenant  in  trespass.  JSceU^ 
V.  Gibbons,  16  East,  116. 

Where  an  agreement  between  an  oat^ro'n^ 
and  nn  incoming  tenant  was,  that  the  I  After 
should  buy  the  hay.  &c.,  of  the  former  upon 
the  farm,  and  that  the  former  should  allr>iv  to 
the  latter  the  expense  of  repairing  the   fatten 
and  fences  of  the  farm,  and  that  the  value  of 
the  hay,  &c.,  and  of  rep:urs,  should  l>e  settled 
by  third  persons: — ^Held,  that  the  b:i lance 
settled  to  be  due  to  the  outgoing  tenant,  for 
his  hay,  <&c.,  after  deducting  the  value  of  the 
repairs,  might  be  recovered  by  him  in  a  count 
for  goods  sold  and  deliven*d,  after  having 
failed  upon  his  count  on  the  special  agree- 
ment, for  want  of  including  in  it  that  part  of 
the  agreement  which  related  to  the  valuati«)a 
of  the  repairs.     Leeds  v.  Burrows.  13  East.  1. 

Primd  facie  the  landlord  is  bounil  to  p:iy 
the  outgoing  tenant  for  tillages,  and  the  mere 
fact  of  the  incoming  tenant  entering  u|K>n  the 
land  does  not  render  him  liable  to  do  so ;  bat  it 
is  a  question  of  fact  whether  the  contract  be- 
tween the  outgoing  tenant  and  the  landlord 
subsists,  or  a  new  contnict  has  been  entered 
into  with  the  incoming  tenant.  Codd  t. 
Brown,  15  L.  T.,  N.  8.  536—0.  P. 

The  outgoing  tenant^s  remedy  for  tenant 
right  is  against  the  landlord,  and  not  ngsiinst 
the  incoming  tenant,  unless  by  virtue  of  an 
agreement  between  the  parties  to  that  effect. 
The  outgoing  tenant  is  entitled  to  recover  the 
amount  of  the  tenant  right  from  the  landlord 
upon  a  quantum  meruit;  and  the  ascertain^ 
ment  of  the  amount  by  a  valuation  is  not  a 
condition  precedent  to  his  right  to  sue  when 
it  is  not  made  such  by  the  terms  of  the 
lea«»e.  Sucksmith  v.  Wilson,  4  F.  &  P.  1083 
— Martin. 

The  plaintiff,  at  Lady-day,  1821,  gave  up 
possession  of  a  farm  to  the  defendant,  having 
previously  sown  forty  acres  of  it  with  wheat. 
At  a  meeting  in  the  previous  month,  the 
plaintiff  asked  the  defendant  if  he  would  take 
the  wheat  at  200^,  saying  that  if  he  would 
not,  he  should  not  have  the  farm.  The  de- 
fendant said  he  would  take  the  whe:it,  and 
being  asked  to  whom  the  dead  stock  siiould 
be  valued,  replied  "To  me."  The  defendant 
afterwards  undertook  to  pay  for  the  wheat 
and  dead  stock  on  a  specified  day,  and  did 
pay  75^.  on  account  generally,  and  eventually 
had  possession  of  the  farm,  the  wheat,  and 
the  dead  stock: — Held,  that  the  contract  for 
the  dead  stock  being  distinct  from  the  con- 
tmct  for  the  sale  of  the  wheat,  or  the  giving 
up  of  the  farm,  the  plaintiff  might  recover 
for  that  amount.  Matifldd  v.  Hadsley,  6  D. 
&R.  224;  SB.  &  C.  857. 

Assignees  of  the  reversion  may  be  sued  by 
an  outgoing  tenant  on  a  contract  or  custom 
of  the  country,  by  which  he  is  entitled  to  re- 
ceive, on  ihc  termination  of  his  tenancy  by 
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notice  frora  the  landlord,  reasonftUle  aHow- 
nnce  for  the  valuo  of  lai)or  bescowed  on  tho 
land,  and  the  benefit  of  which  he  loses  by 
such  termination  of  his  tenancy,  a1thou<^h  ho 
lia3  paid  all  the  rent  tn  the  original  landlord 
and  received  notice  from  him,  the  assignees 
li-iving  renewed  the  notice  after  tho  convey- 
ance to  them,  and  possession  havini^  l>een 
p^iven  to  them.  Womergley  v.  Dally ^  26  L.  J., 
Cxch.  219. 

The  defendant  demised  a  farm  for  a  term 
of  fourteen  years;  the  lease  contained  a  cove- 
nant by  the  lessees  not   to  assip^n  withont 
license,   with   a   proviso  for  re-entry,  and  a 
covenant  by  the  lessor  at  the  expiration  of 
the   tenancy  to   pay  for  certain  things  at  a 
valuation.     At  the  expiration  of  the  term, 
the    lessees  continued  tenants   from  year  to 
year  on  the  terms  of  the  original  lease.    They 
afterwards,  by  deed,  assigned  their  interest  in 
the  premises,  with  their  right  to  be  paid  for 
the  things  at  a  valuation,  to  the   plaintiff. 
lie  entered  into  the  occnpation  of  the  prom- 
ises, but  never  paid  rent;  nor  did  the  defend- 
ant ever  recognize  him  as  his  tenant.     The 
defendant  gave  the  lessees  the    proper  six 
months*  notice  to  quit,  and  the  plaintiff  gave 
the  defendant  a  similar  notice: — Held,  that 
the  plaintiff  conM   not  mMintnin    an   nctif*n 
n^ainst  the  defendant  for  the  amount  of  the 
tilings  at  a  valuation,  on  the  ground   (per 
Mellor  and  Ln<th,  JJ.),  that  no  new  tenancy 
had  been  created  between  them,  and  tliat  the 
bare  assignment  of  the  parol  tenancy  did  not 
]ias8  to  the  nssignee  a  risrhtof  action  U|K)n  the 
special  stipulation;  and  per  Shee.  J.,  on  the 
grvund  that  as  the  lessees  had  no  power  to 
assign  without  license,  they  could  not  trans- 
fer  any    interest    in    the    premises    to    the 
])lnintiflr.     /SUi(*t  v.  Johruon,  2  L.  U.,   Q.  B. 
120;  8  B.  &  S.  88;  30  L.  J.,  Q.  B.  41. 

Pleadings  and  evidence  in  actions.] — A 
breach  of  a  covenant  to  cultivate  land  accord- 
ing to  the  custom  of  the  country,  is  suffi- 
ciently averred  by  stating  that  the  tenant  did 
not  so  cultivate,  without  specifying  instances. 
Martyn  v.  Clw,  18  Q.  B.  6G1;  22  L.  J.,  Q. 
B.  147. 

A  declanition  stated  that  the  defendant 
covenanted  with  the  plaintiff  not  to  sell  or 
carry  away  from  the  premises  any  manure, 
made  on  the  premises,  without  his  consent, 
under  the  increased  rent  of  lOZ.  for  every  ton 
so  given,  sold  or  carried  away;  and  also 
covenanted  that  he  would  pay  all  the  in- 
creased rent.  Breach,  that  he  sold  a  large 
quantity  of  manure  made  on  the  premises,  to 
wit.  100  tons,  nnil  did  allow  the  same  to  lye 
csirried  away  from  the  premises;  and  the 
plaintiff  claims  2.000/.  Plea,  that  the  de- 
fendant brought  upon  the  premises  a  quantity 
of  manure,  larger  and  better  in  quality  than 
that  carried  away:— Held,  first,  thnt  the  plea 
was  bad.  Lcfjh  v.  Lillie,  G  H.  &  N.  165;  80 
L.  J.,  Exch.  25. 

Held,  secondly,  that  the  declaration  was 
bad  for  not  alleging  that  the  increased  rent 
was  duo  or  that  it  was  unpaid.    Ih, 


To  a  declaration,  charging  the  defendant, 
as  tenant  to  the  plaintiif,  with  carrying  away; 
in  an  untenant! bib  manner  and  contrary  to 
the  custom  of  the  country,  sevend  loads  of 
hay  off  the  farm,  without  bringing  back  and 
spending  on  the  premises  an  equal  numi)er  of 
loads  of  dung,  a  plea,  that  there  was  not  any 
such  cu<tom  of  the  ccumtry,  is  good.  Hart- 
ley  V.  Burhitt,  4  Bing.  N.  C.  687;  6  Scott, 
497;  1  Am.  258;  2  Jur.  642. 

A  count  averring  that  the  defendant  was 
tenant  to  three  plaintiffs,  and  had  agreed  to 
farm  the  lands  in  a  husbandlike  manner,  and 
it  appearing  that  tho  demise  was  only  by  two, 
and  that  tho  agreement  w»is  also  to  keep  the 
land  constantiv  in  gniss: — Held,  variances. 
Saunderwm  v.  GriJjUfis,  8  D.  &  R.  643 ;  5  B. 
&  C.  909. 

In  an  action  against  a  tenant  upon  promises 
to  cultivate  a  farm  according  t(»  the  course  of 
good  husbandry,  and  the  ctistom  of  the 
country,  if  the  declaration  sets  out  the  cus- 
tom, and  the  defendant  traverses  it,  the 
plaintiff  must  prove  it  us  alleged.  An{ferBtein 
V.  RiudMn,  1  C,  M.  &  U.  780;  5Tyr.  583;  1 
Gale,  8. 

A  declaration  stated  that  the  defendants 
were  tenants  to  the  plaintiff  of  a  farm,  and  by 
reason  thereof  it  was  their  duty,  as  such 
tenants,  to  manage  and  cultivate  the  farm  in 
a  husbnndlike  manner,  according  to  the  cus- 
tom of  the  country;  and  assigned  breaches  in 
over  cropping,  &c.  Plea,  that  the  defendants 
were  not,  nor  was  cither  of  them,  tenants  to 
the  plaintiff  of  the  messuage,  &c,^  as  alleged: 
— Held,  this  plea  only  put  in  issue  the  fact  of 
the  tenancy,  and  not  the  holding  subject  to  a 
duty  to  cultivate  according  to  tlie  custom  of 
the  country,  and  that  the  defendants  could 
not  therefore  object,  on  this  record,  that  a 
lease,  under  which  the  land  had  l>ccn  origin- 
ally taken,  was  not pn>duced  by  the  pldnciff, 
in  order  to  show  that  it  di<l  not  exclude  the 
custom.  Unllifax  v.  Chambers^  4  M.  &  W. 
602;    7  D.  P.  C.  842;  1  H.  &  H.  417. 

On  a  contract  between  outgoing  and  incom- 
ing  tenant  referring  to  the  lease,  the  lease 
must  be  put  in.  I'anner  v.  WaMume^  1  F. 
&  P.  380 -Wi lies. 

The  rule  of  law,  as  to  importing  into  the 
terms  of  a  tenancy  'Uhe  custom  of  the 
country, ^^  does  not  admit  of  evidence  of  the 
usage  of  a  particidar  estate,  or  the  property 
of  a  particular  person,  however  extensive  it 
may  be,  it  not  being  shown  that  the  tenant 
was  aware  of  it,  Womer8ley  v.  Dally ^  20  L. 
J.,  Exch.  219. 

A  count  stated  that  the  defendant  had  be- 
come tenant  to  the  plaintiff  on  the  terms  and 
stipulatifms  that  the  rc.*nt  should  be  payable 
half-yearly,  that  the  defendant  *' should  not 
sell  any  straw  or  maniire  grown  or  produced 
upon  the  farm,  without  the  written  license  of 
the  plaintiff,  under  certain  penalties,  and  that 
the  penalties  should  be  considered  as  ad- 
ditional rent,  and  should  be  recoverable  by 
distress  or  otherwise  as  rent."  Averments, 
that,  in  consideration  thereof,  tho  defendant 
promised  the  plaintiff  to  pay  all  such  penal- 
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ties  as  he  mi^ht  be  liable  to  pay  the  plaintiff 
according  to  the  stiimlations;  and  that  the 
defendant,  without  license,  sr>ld  straw  oti 
the  pn*mi8es  during  his  tenancy.  Drench, 
non-payment  of  penalties  in  req>oct  thereof: — 
Held,  by  Lord  Campbell,  C.  J.,  and  Patteson, 
J.,  tiiat  tiic  promise  to  observe  the  terms,  one 
of  which  W:ts  paymont  of  penalties,  was  sup- 
ported by  the  bygone  consideration  of  having 
become  tenant  on  these  tcmss,  nnd  that  the 
stipulation  must  t>c  construed  to  be  not  at  any 
time  to  sell  straw  grown  dnring  the  tcniincy: 
Erie,  J.,  dissontiente,  holding  that  the  8ti|ui- 
lation  shotUd  be  construed  to  be,  not  during 
the  tenaitcy  to  sell  straw,  <&c.,  grown  during 
the  tenancy.  Manep  t.  Groodall,  17  Q.  B. 
810;  15  Jur.  001;  20  L.  J.,  Q.  B.  536. 

A  declaration  stated,  that  in  consideration 
that  the  plaintiff  had  l>ccomc  tenant  to  the 
defendant  of  a  farm,  upon  the  terms  that  if 
the  ])]a]ntiff  nhould  receive  from  the  defendant 
notice  to  quit,  and  siiould  have  made  ezpen* 
sive  improvements  ut)on  the  farm,  for  which 
the  subsequent  crops  should  not  have  com- 
pensated the  plaintiff,  the  farm  slumld,  on  the 
deteiTninntiot)  of  the  tennncy,  bo  looked  over 
by  two  persons,  one  to  be  appointed  by  each 
party,  and  that  the  persons  appointed  should 
determine  to  what,  compensation  the  plaintiff 
should  ()e  entitled;  and  that  the  defendant 
promised  the  plaintiff  that  if  the  tenancy 
should  bedetermiucd,  and  the  plaintiff  should 
have  made  improvements  for  wiiich  ho  should 
not  have  been  compensated,  the  defendant 
would,  at  the  plaint  iff  ^s  request,  appoint  a 
person  for  such  pnrposes.  Averment,  that 
the  tenancy  was  determined  by  the  defend- 
an  t ;  that  the  plaintiff  had  made  improvements 
for  which  he  had  not  been  compensated ;  that 
the  plaintiff,  after  tlie  determination  of  the 
tenancy,  appointed  D.  to  determine  the  com- 
pensation, and  D.  was  ready  to  act,  of  which 
the  defendant  had  notice,  and  was  then  re- 
quested by  the  plaintiff  to  appoint  some  per- 
son on  his  behalf: — Held,  that  the  decoration 
was  bad,  as  stating  a  promise  which  did  not 
legally  arise  from  an  executed  consideration, 
and  also  on  the  ground  that  there  was  no 
alleiration  that  the  plaintiff  had  requested 
the  defendant  to  appoint  a  valuer  before  the 
commencement  of  the  suit.  Lattimore  v. 
Qarrard,  1  Exch.  809. 

Decl.'i ration,  that  the  defendant  became 
tounnt  to  the  plaintiffs  upon  the  terms  that 
the  defendant  would  keep  such  number  only 
of  hares  :md  rabbits  as  would  do  no  injury  to 
tlio  trees  of  the  plaintiffs,  or  to  the  crops  of 
their  tenants;  an«l  that  in  case  he  should  keep 
such  a  number  of  hares  and  rabbits  as  shoula 
injure  the  trees  or  crops,  he  would  pay  to  the 
plaintiffs  or  their  tenants  a  fair  and  reason- 
able compensation  for^  such  injury.  Breach, 
that  he  did  keep  such  u  number  of  hares  and 
rabbits  as  did  injury  to  such  trees  and  crops, 
and  had  not  paid  a  fair  and  reasonable  or  any 
compensation.  Plea,  that  one  of  the  terms  of 
the  tenancy  was  that  in  case  any  such  injury 
should  be  done  '*  the  defendant  would  pay  a 
.fair  and   reasonable  compensation    for    the 


same,  the  amount  of  mich  compensoHon,  m 
case  of  difference,  to  be  referred  "  to  arbitra- 
tion, and  that  a  difference  arose  as    to   tbo 
amount  of  compensation,  but  no  arbitrator 
had  been  appointed  nor  any  award  mcuic: — 
Held,  that  the  plea  was  bad,  for  the   stipula- 
tion as  to  compensation  and  reference,  tboti^h 
in  the  form  of  one  sentence,   contained  in 
reality  two  covenants,  and  such  covenants 
were  distinct  and  independant.     Dawmfwt  ▼*. 
OUto  Fitzgerald,  45  L.  J.,  Exch.  803;     1    I^. 
R.,  Exch.  Div.  257;  24  W.  R.  773;  85  Xj-  T., 
K.  S.  220— C.  A. ;  reversing  the  judgment  of 
the  Court  of  Exchequer,  43  L.  J.,  Excli.   Id; 
0  L.  R.,  Exch.  7. 

V.  Repaiba. 

1.  Cantrcicts  to  make. 

Duty  to  make  repaiza,  generally ;  fmpWsd 

contraota.  ] — There  is  no  implied  contract  to 
use  demised  premises  in  a  tenant-like  manner, 
where  the  tenant  has  expressly  contracted  to 
repair.  Standen  v.  Christmas^  10  Q.  B.  185; 
11  Jur.  004;  10  L.  J.,  Q.  B.  205. 

A.  agreed  to  let,  and  B.  to  take,  a  houae  at 
a  yearly  rent,  payable  quarterly,  and  at  the 
end  of  the  agreement    was    the   following 
stipulation:  **A.  agrees  to  take  the  fixtures 
at  the  expiration  of  B.*s  tenancy,  and  to  alioir 
the  price  at  which  they  may  be  valued,  pro- 
vided they  arc  in  as  good  condition  then  as 
they  are  now,  and  B.  agrees  to  leave  the 
premises  in  the  same  state  as  they  now  are.*' 
Though  not  stated   in  the  agreement,   the 
house  was  at  the  time  of  the  agreement  in  the 
occupation  of  0.  as  tenant  to  A.,  who  after- 
wards quitted : — Held,  that  notwithstanding 
the  existence  of  express  terms  of  agreement, 
an  implied  contract  arose  on  the  part  of  B.  to 
use  the  premises  in  a  tenant-like  manner,  and 
that  the  agreement  was  properly  described  as 
an  agreement  to  leave  the  premises,  at  the 
expiration  of  the  tenancy,  in  the  same  state 
as  they  were  in  at  the  commencement  of  the 
tenancy,  and  not  at  the  date  of  the  agree- 
ment.   WIdte  v.  NichoUon,  4  Scott,  N.  R.  707; 
4  M.  &  G.  95. 

A  landlord  has  no  right  to  enter  his  tenant's 
premises  to  repair  tliem,  unless  there  was 
some  stipulation  at  the  time  of  the  letting  to 
that  effect.  Barker  v.  Barker,  3  C.  &  P.  657 
—Best. 

A.  demised  to  B.  for  a  term  of  years  two 
messuages;  the  lease  contained  a  covenant  by 
B.,  that  he  would,  during  the  term,  keep  the 
premises  in  repair,  and  leave  them,  nt  the  end 
of  the  term,  in  good  repair,  and  in  the  same 
state  as  they  were  in  at  the  beginning.  At 
the  end  of  the  term  the  messuages  were  out 
of  repair,  and  had  been  converted  into  a  single 
house.  B.  held  on  without  a  fresh  lease,  and 
C.  afterwards  purchased  the  reversion  of  A., 
and  B.  continued  to  hold  on  under  C. : — 
Held,  that  B.  was  not  liable,  on  an  implied 
contract,  to  put  the  messuages  in  such  repair 
and  in  the  same  stiite  as  they  were  in  at  the 
commencement  of  the  term ;  that,  supposing 
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S.  80  liablo,  C.  bad  no  rigbt  of  action  for 
^rcAclies  of  the  contract  eomiikitted  before  he 
I>tireHxfcscd  the  revxjrsion.  Jehmon  ▼.  8t, 
T^at^r^m^  Hertford  {Chftrekvoardena)^  4  A.  &  £. 
«5aO  ;    4.  N.  A  M.  186;  1  H.  A  W.  730. 

A.    tenant  hired  of  a  landlord  the  gronnd 

fl«^or  of  a  warehoase,  the  up))cr  part  of  which 

"^^a-s*   oociifned  by  the  landlord  himself.     The 

"^vntcr  fit>m  the  roof  was  collected  by  gutters 

into  n.  box,  fr«»m  which  it  was  discharged  by 

A  pil^o  into  the  drains.     A  hole  was  made  in 

tlic:    l>ox  by  a  rnt,  through  which  the  water 

entered  the  warehouse  and  wetted  the  tenant^s 

^0€mlIs.   Tlie  landlord  had  used  reasonable  care 

in    examining  and  seeing  to  the  security  of 

tlio  ^[^iitters  and  the  box.     In  an  action  by  the 

ten  nut  agiiinst  the  landlord  for  the  damage  so 

CAus^ed: — Held,  that  he  was  not  liable,  cither 

on  tilts  ground  of  an  implied  contract,  or  on 

tUc    g^round  that  he  had  brought  the  water  to 

tlio     place  from  which  it  entered  the  ware- 

liousc.   Carstaira  v.  Taylor,  C  L.  R.,  Exch.  217; 

40  L.  J.,  Exch.  120;  19  W.  R.  72:]. 

'When  in  a  lease  of  premises  there  is  a  cove- 
nant by  the  leasee  to  repair,  and  the  premises 
depend  for  support  on  a  wall,  which  the  les- 
sor has  a  right  lo  repair  and  maintiiin,  there 
IB  n«»  implied  covenuut  by  the  lessor  to  main- 
tain the  supporting  wall.  Cold)eck  v.  Oird- 
lers*  Oampanu,  24  W.  R.  577;  1  L.  R.,  Q.  B. 
I>iv.  234;  45  L.  J.,  Q.  B.  Div.  225;  S4  L.  T., 
N.  S.  850. 

Dut  semble,  tluit  such  support  is  in  the  na- 
ture of  an  casement,  and  gives  the  lessee  the 
ri<^lit  to  do  all  things  necessary  for  the  preser- 
vation of  the  easement  which  the  lessor  could 
do.     Jb. 

3Bzpress  contmots ;  their  nature  and  effect, 

in  general.] — An  agreement  to  leave  a  farm  as 

be  found  it,  is  an  t^reement  to  leave  it  in  ten- 

ant^ible  repair,  if  he  fonnd  it  so.     Winn  ▼. 

WhiU,  2  W.  Bl.  840. 

A  lease,  confaining  a  covenant  by  the  les- 
see to  repair  the  premises  at  all  times  (as  often 
Bs  need  or  occasion  should  require),  and  at 
ftirtliest  within  three  months  after  notice,  is 
one  entire  covenant,  the  former  part  of  which 
ia  qnaliticd  by  the  latter.  JIorrfaLl  v.  Tettar^ 
1  Moore,  80;  7  Taunt.  885. 

A  covenant  for  a  landlord  to  be  allowed  to 
come  into  a  house  to  see  the  stiite  of  its  repair 
at  **  convenient  times,"  is  not  broken  by  his 
not  being  allowed  to  go  into  some  of  the 
rooms,  if  l>e  has  given  no  notice  of  his  com- 
ing. Doe  d.  W€therell  v.  Bird,  0  C.  &  P.  1U5 
— Denman. 

By  an  agreement  under  seal,  E.  covenanted 
with  B.,  his cxccutoi-3  nnd  administrators,  that 
he  would  at  any  time  thereafter,  at  the  recjuest 
of  B.,  his  executors,  administrators,  or  assigns, 
execute  a  demise  of  certain  freeholds  for  the 
term  of  twenty-one  years  at  the  yearly  rent  of 
180/.,  which  lease  should  contain  a  covenant 
to  keep  the  premises  in  good  and  substantial 
repair,  and  all  other  usual  covenants;  and  B., 
for  himself,  his  cxecntors,  or  administrators, 
•covenanted  witli  K,  whenever  thereto  request- 
ed by  £.^  to  accept  tfuch' lease,  and  execute  a 


counterpart.  Under  tiiis  agreement  B.  entered 
and  paid  rent  until  bis  death  (which  took 
place  before  tlie  1st  of  January,  1870),  and 
after  his  death  his  widow  and  legal  personal 
representative  entered  and  paid  rent.  No 
lease  was  ever  executed,  and  no  such  re<]ue8t 
as  above  mentioned  was  ever  made  by  either 
party.  Since  his  death  rent  had  accrued  due, 
and  a  sum  was  required  for  repairs :~ Held, 
that  the  liability  under  the  deed  was  from  the 
first  and  still  was,  a  specialty ;  hence  that  a 
claim  by  K  for  the  sums  due  for  arreai'S  of 
rent  and  dilapidations  under  the  covenants 
agreed  to  be  entered  into  by  B.  were  debts  by 
specialty  against  his  estate.  Kidd  v.  Boone, 
12  L.  R.,  £q.  89;  40  L.  J.,  Chanc.  531;  24  L. 
T.,  K  8.  850— V.  C.  B. 

An  action  may  be  maintained  by  a  tenant 
against  his  landlord  u pern  a  parol  agreement 
by  the  landlord  to  put  a  house  in  tenantable 
repair,  although  a  wntten  agreement  for  a 
leose  made  shortly  afterwards  is  silent  as  to 
the  terms  of  such  parol  agreement.  Mann  ▼. 
Nunn,  80  L.  T.,  N.  8.  526;  48  L.  J.,  C.  P. 
241.  But  see  Angell  v.  Duhe,  82  L.  T.,  N.  8. 
821. 

By  agreement,  reciting  a  former  agree- 
ment, for  the  grant  of  a  lease  of  copynold 
premises  to  A.  for  twenty-one  years,  from  the 
25th  of  March,  1820,  nnd  that  A.  had  re- 
ouested,  and  the  plaintiff  had  agreed,  that  the 
defendant  should  be  accepted  as  tenant,  and 
a  lease  should  be  granted  to  him  instead  of  to 
A.  on  tiie  same  terms;  and  that  the  plaintiff 
wns  desirous  to  let  the  premises  to  the 
defendant  so  soon  as  a  good  license  for  that 
purpose  should  be  granted  to  liim  by  the  lord 
of  the  manor,  but  not  before;  the  plaintiff,  in 
consideration  of  the  covenants  and  agreements 
on  the  part  of  the  defendant,  covenanted  that 
he  would,  so  soon  as  a  good  license  for  that 
purpose  should  have  been  procured  to  him 
from  the  lord,  at  the  defendant's  expense, 
lease  the  premises  to  the  defendant  for  all  the 
residue  then  unexpired  of  the  term  of  twenty- 
one  years  from  the  25th  of  March,  1820;  and 
the  defendant  covenanted  thenceforth  yearly, 
during  the  remainder  of  the  term,  to  pay  the 
plaintiff  the  rent,  and  also  that  he  would, 
from  time  to  time  during  the  term  to  be 
granted,  keep  the  premises  in  repair.  The 
defen<lant  entered  upon  the  premises,  and 
occupied  them  until  the  expiration  of  twenty- 
one  years  from  the  2r>th  of  Marcli,  1830: — 
Held,  that  he  was  liable  on  the  covenant  for 
repair,  although  no  lease  liad  ever  been  made 
to  him  pui-suant  to  the  agreement,  nor  any 
license  obtained  from  the  lord  for  that  pur- 
pose. Pistor  V.  Cator,  0  M.  &  W.  815 ;  12  L. 
J.,  Exch.  129. 


To  what  premises  obligation  to  repair 
tends.] — A  covenant  in  a  building  and  repair- 
ing lease  to  leave  the  demised  premises,  with 
all  new  erections,  well  repaired,  extends  to 
the  new  erections  only.  LmU  v,  Norria^  1 
Burr.  287. 

Under  ii  lease  of  a  farm,  the  tenant  was 
bound  to  keep  in  repair  the  buildings  to  be 
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erected  thereon  daring  the  term;  the  tenant, 
with  the  jiermission  of  the  landlord,  who  was 
lord  of  the  manor,  built  a  house  cm  the  waste 
adjoinJTitr  the  farm,  and  he  enjoyed  it  with 
the  farm: — Held,  that  the  tenant  was  also 
under  an  obligation  to  keep  the  house  in  re- 
pair. W/tite  V.  Waklep,  26  Ueav.  17;  28  L. 
J.,  Chanc.  77;  4  Jur.,  N.  8.  088. 

A  lessor  demised  *Mhree  tenements  or 
dwelling  houses,  nml  a  field  or  plot  of  ground 
adjoining  thereto.'*  and  the  lessee  covenanted 
''well  and  sufficiently  to  n*pair,  sustain  and 
keep  the  tenements  or  dwelling-houses,  field 
or  plot  of  ground  and  premises,  and  every 
part  thereof,  as  well  in-  Iwrnses,  buildings, 
walls,  hedges,  ditches,  fences,  gates,  as  in  all 
other  neeilful  and  neces&iry  reparations  what- 
soever, when  and  as  often  as  occasion  shall 
require  during  the  term,  and  at  the  end  or 
sooner  determnrntion  thereof,  the  premises  so 
well  nnd  sufficiently  repaired  into  the  hands 
and  possession  of  the  lessor  pi^acenbly  to  leave 
and  yield  up:**— Held,  that  the  covenant  did 
not  extend  to  houses  afterwards  built  in  the 
field.  Oormishv,  Cleife,  3  H.  &  C.  446;  11 
Jur.,  N.  S.  181;  84  L.  J.,  Exch.  19;  13  W. 
R  389;  11  L.  T.,  N.  S.  606. 

Where  a  lessee  of  a  coal  mine  covenanted 
at  the  end  of  the  term  to  yield  up  the  works 
and  mines,  nnd  all  ways  and  roads  in  such 
goo<I  repair,  order  and  condition,  so  that  the 
works  might  be  continued  and  carried  on  by 
the  lessor: — Meld,  that  such  covenant  did 
not  include  wooden  sleepers,  or  iron  tram 
plates  fastened  to  such  wooilen  slee|>ers,  used 
for  the  purpose  of  a  railway.  Beaitfort  v. 
Baten,  81  L,  J.,  Chanc.  481;  10  W.  U.  200;  6 
L.  T.,  N.  a  82:  8  De  G.,  F.  &  J.  881. 

A  lessor  of  a  house,  situate  in  a  borough, 
covenanted  with  the  lessee  to  repair  and  keep 
in  repair  all  the  external  parts  of  the  demised 
premises,  except  the  glass  and  lead  of  the 
windows.  The  corporation,  acting  under  a 
local  stiitute  passed  after  the  demise,  pulled 
down  an  adjoming  house,  and  thereby  left 
the  wall  of  the  demised  house,  whicii  had 
prcvionsly  divided  the  two,  cxi)osed  and 
without  supjvirt;  the  wall  thercu|)on  gave 
way,  and  the  house  became  uninhabitable. 
The  lessc^e  immediately  called  u])on  the  lessor 
to  repair,  which  he,  six  weeks  after  the  sink- 
ing of  the  wall,  finally  refused  to  do.  On 
this  the  lessee,  who  had  removed  to  other 
premises,  pulled  down  and  began  to  rebuild 
the  wall,  and,  before  the  work  was  finished, 
sued  the  lessor  upon  his  covenant:— Held, 
that  the  wall,  even  before  the  neighborinsp 
house  had  been  removed,  was  an  extermil 
part  of  tlie  demised  premises;  the  external 
parts  of  premises  being  those  which  f(»rm  the 
inclosnrc  of  them,   and    lieycmd   which  no 

girt  of  them  extends.  Orwti  v.  Kale^^  2  Q. 
.  225;  6  Jur.  4:i6;  1  G.  ife  D.  408. 
Held,  also,  that  the  lessor  was  liable  on  his 
covenant,  though  the  injury  to  the  wall  wiis 
done  in  the  first  instance  by  the  cor)K>ration, 
and  the  local  statute  had  a  s^xicial  clause  for 
the  recovery  of  compensation  from  them  in 
of  such  injuries ;  for  the  lessor  ought  to 


have  set  about  the  repair  in  time  to  previ 
the  mischief  which  ensued.     lb. 

In  such  an  action  the  lessee,  after  such 
fusal,  having  rebuilt  an  external  wall,  isentilU 
to  recover  the  costs  thereof,  the    Jury    hav- 
ing found  that  this  was  the  proper    mode  of  I 
restoring  it.     lb. 

He  may  also  recover  the  price  of  damage 
done  to  plate  glass  and  fixtures  in  consequence 
of  the  sinking  of  the  wall;  but  the  leasee 
cannot  recover  the  rent  paid  by  him  for  the 
occupation  of  other  premises  during  the  prep- 
ress of  the  repairs,  though,  during  that  time, 
the  demised  premises  were  not  safely  in  habit- 
able,    lb. 

Performance  and  satisfaction,  or  bire«ch  of 
covenant  or  other  contract  to  repair.J — A 
general  covenant  to  repair  is  satisfied  by  the 
lessee  keeping  the  premises  in  substantial  re- 
pair: a  literal  performance  of  the  coo  tract  is 
not  to  l>e  required.  Harrii  v.  Jones^  1  M.  Ss 
Kob.  173— Tindal. 

A  lessee  covenanted  to  preserve  and  keep, 
and  at  the  end  of  "the  term  leave  the  demised 
premises  in  good  and  tenan table  repair; — 
Held,  that  this  covenant  would  be  satisfied 
by  leaving  the  premises  in  such  a  state  as, 
regard  being  had  to  the  age  of  the  buiJdfn^ 
at  the  time  of  the  demise,   might  be  con- 
sidered tenantsblo.     Stanley  v.    Towgaod,   3 
Scott,  813:  8  Bing.  N.  O.  4;  2  Hodges,  1^2. 

The  lessee  during  the  term  erected  a  lean- 
to,  with  a  roof  so  ill  constructoflt  that  it  did 
not  exclude  the  weather,  and  so  left  it  at  the 
end  of  the  term : — Held,  that  it  was  a  breach 
of  his  covenant  to  re|mir.     lb. 

A  lessee  covenanted,  within  the  two  first 
years  of  the  term,  to  pat  premises  in  good 
nnd  sufficient  repair,  and  at  all  times  during 
the   term    to   repair,   pave,  scour,   cleanse, 
empty,  and  keep  the  messuages,  ground,  and 
other  the  premises,  when,  where,  nnd  as  often 
as  need  should  require;  and  within  the  first 
fifty  years  of  the  term  to  take  down  fcmr 
messuages,  as  occiision  might  require,  and  in 
the  place  thereof  erect  up<m  the  premises  four 
other  good  and  substantial  brick  messuiigcs: 
—Held,  that,  if  within  the  fifty  years  the 
houses  should  bo  so  rcpiiired  as  to  make  them 
completely  and  suljstantially  as  good  as  new 
houses,  the  covcmuit  would  be  satisfied  with- 
out taking  down  the  old  houses.     Evelyn  v. 
RaMish,  7  Taunt.  411. 

Where  a  very  old  honso  is  demised,  with 
the  usual  covenunts  to  repair,  it  is  not  meant 
that  the  bouse  should  bo  restored  in  an  im- 
pr(»ved  state,  or  that  the  consequences  of  the 
elements  should  1x5  averted;  but  tLe  tenant 
has  the  duty  of  keeping  the  house  in  the 
st;ite  in  which  it  was  at  the  time  of  the 
demise,  by  the  timely  exiwnditurc  of  money  , 
and  care.  OuUerulge  v.  Munyard^  7  C.  &  P. 
129;  1  M.  <&Rob.  3d4^Tindal. 

A.  on  1)ccoming  tenant  to  B.  of  a  farm  and 
outbuildings,  agreetl  to  keep  the  same,  nnd 
nt  the  expiration  of  the  tenancy  to  deliver  up 
the  same,  in  good  rei)air,  order  and  condition. 
Breach,  i hat  lie  did  not  deliver  up  the  suns 
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in  good  repair,  order  and  condition: — Held, 
l^lmt,  on  this  contract  to  keep  the  premises  in 
^^Oil    repair,    the  tenant  was  bound  to  put 
xhcm  in  tlint  condition,  and  that  tlio  tenant 
^was  not  juiitiiied  in  keeping  them  in  bad  re- 
pair because  be  found  tbem  in  that  condition; 
but  the  extent  of  that  repair  was    to    be 
measured  by  their  age  and  class.     Payne  v. 
Hainey  IG  M.  &  W.  541;  16  L.  J.,  Ezch. 
180. 

On  a  covenant,  as  often  as  necessary,  well 
and  sufficiently  to  repair,  upliold,  sustain, 
paint,  glaze,  cleanse,  and  scour,  and  keep  and 
leave  the  premises  in  such  reimir,  reasonable 
wear  and  lear  excepted,  tlie  tenant,  if  he  has 
repaired  within  a  reasonable  time  before 
leavin«r,  is  only  bound,  in  addition  to  the  re- 
l>air  of  actual  dilapidations,  to  olean  the  old 
|Miint,  &c.,  and  not  to  repaint,  te.  Bealet  ▼. 
Laiorenee,  2  F.  &F.  889— Willes. 

In  ail  action  on  a  covenant  to  keep  premises 
in  repiur  duiing  the  tenancy,  the  jury  may 
take  into  conjii deration  the  state  of  repairs  at 
the  commencement  of  the  demise,  in  ordiT  to 
assess  the  damages  for  which  the  defendant 
is  liable.  Dnrdett  v.  WUhert,  2  N.  &  P.  132; 
7  A.  f&  E.  186;  W.,  W.  &  D.  444;  1  Jur.  514. 

So  it  is  competent  to  the  defendant  to  show^ 
the  general  state  and  condition  of  the  prem- 
ises at  the  time  of  the  demise,  but  not  to  go 
into  mntters  of  detail.  Young  v.  ManU,  6 
Scott,  277;  1  Am.  108;  8,  C,  nom.  ManU  v. 
Goring^  4  Bing.  N.  C.  451. 

Under  a  covenant  by  a  farm  tenant  **well 
and  suiistantially  to  repair,  and  keep  in  good 
substantial  reptiir,  and  so  well  and  substan- 
tially repaired^  to  yield  u|{(  at  the  end  of  the 
term,  the  tenant  is  bound  to  give  up  the 
premises  in  as  ^ood  a  state  of  repair  as  when 
he  took  possession,  and  they  must  l>e  inferred 
to  have  l>een  then  in  a  tenantable  state. 
Broicn  v.  Trumper^  20  Beav.  11. 

If  a  doorway  is  broken  through  the  wall  of 
a  demised  house  into  an  adjoining  house,  and 
kept  open  for  a  long  s|>ace  of  time,  it  amounts 
to  a  breach  of  covenant  to  repair.  Dm  d. 
Vieiery  v.  Jaekwn,  2  Stark.  203— Ellen- 
bo  rous^ii. 

Enlargement  of  windows,  opening  external 
doors,  and  taking  down  partitions,  are  no 
breach  of  a  covenant  to  repair  and  to  keep  in 
repair  a  divelling-house,  together  with  all 
such  buildings,  improvements  or  additions  as 
shonid  be  erected,  set  up  or  made  by  the 
lessee.  Doed,  JJalton  v.  Jtmei,  1  N.  &M.  6; 
4  B.  &  Ad.  12(5. 

A  covenant  by  a  lessee,  that  he  will,  during 
the  term,  repair,  uphold,  support,  and  sustain 
and  maintain  the  brick  walls  to  the  demised 
premises  belonjring,  is  broken,  if  the  lessee, 
during  the  term,  pull  down  a  brick  wall 
which  divides  the  court-yard  at  the  front  of 
the  house  from  another  yard  at  the  side  of  the 
house.  Doe  d.  Wetherell  v.  Bird,  G  C.  &  P. 
195— Denman. 

On  a  covenant  to  keep  premises  in  repair,  it 
is  a  breach  to  pull  them  down,  either  wholly 
or  partially,  even  so  far  as  to  open  doors  in  a 
wall;  and  it  is  a  breach  for  which  the  lessor  | 


may  sue  for  and  recover  substantial  damages 
during  the  terra.  Nor  is  it  any  equitable 
defense  that  it  wus  done  with  the  consent  and 
acquiescence  of  the  lessor,  unless  it  appears 
that  it  was  with  his  previous  consent.  Gauge  v. 
Loekwoody  2  F.  <&  F.  1 15— Willes.  See  BargnU 
V.  Edwarde,  2  F.  &  F.  111. 

On  a  covenant  in  a  lease  of  a  farm  and 
cottages,  to  keep  and  uphold  and  maintain 
the  premises  in  good  repair,  the  lessee  or 
assignee  is  bound  to  keep  up  the  cottages  in 
situ,  and  to  repair  them  if  ruinous,  or  so  as  to 
replace  them,  as  nearly  as  might  be,  in  the 
position  in  which  they  were  when  demised, 
and  is  liable,  having  pulled  them  down,  for 
their  value  as  they  stootl,  without  reference  to 
the  result  of  their  removal  as  regarded  the 
general  improvement  of  the  farm.  Wookock 
V.  Dew,  1  F.  &  F.  887— Willes. 

Under  a  covenant  that  the  tenant  "  should 
and  would  substantially  repair,  uphold  and 
maintain  "  a  house,  he  is  bound  to  keep  up  the 
inside  painting.  Mark  v.  Noyee,  1  C.  &  P. 
265— Abb«»tt. 

A  tenant  under  a  covenant  to  repair  is 
liable  for  repairs  only,  and  is  not  liable  for 
the  extra  ez|>ense  of  laying  a  new  floor,  on  an 
improved  plan,  or  the  like.  JSoward  v.  LeggaU, 
1  C,  AP.  618— Abinger. 

The  term  **  habitable  repair  **  means  a  state 
of  repair  reasonably  fit  for  occupation  of  an 
inhabitant.  Belcher  ▼.  JPIntaeh,  8  C.  &  P. 
720;  2  M.  &  Rob.  186— Alderson. 

Where  a  tenant  takes  premises  which  are 
out  of  repair,  and  agrees  **  to  put  the  prem- 
ises into  habitable  repair,"  this  implies  that 
he  is  to  put  them  into  a  better  state  than  that 
in  which  he  found  them;  and,  regard  being 
had  to  the  state  of  the  premises  at  the  time 
of  the  agreement,  and  to  their  situation,  and 
to  the  class  of  persons  likely  to  inhabit  them, 
he  is  to  put  them  into  a  condition  fit  for  a  tenant 
to  inhabit.     lb, 

A  direction  to  keep  buildings  in  good  re- 
pair means,  not  the  state  of  repair  in  which 
they  were  at  the  testator's  death,  but  in 
hahiti^le  repair.  ** Farming  buildings"  in- 
clude *' farmhouses."  Cooker,  CholmondeUyy 
4  Drew.  826. 

A  covenant  *' forthwith"  to  put  premises 
int^  complete  repair,  must  receive  a  reason- 
able construction,  and  is  not  to  be  limited  to 
any  specific  time;  and  therefore  it  will  be  for 
the  jury  to  say,  upon  the  evidence,  whether 
the  defendant  baa  done  what  ho  reasonably 
ought  in  the  performance  of  it.  Doe  d.  FiU* 
man  v.  Sutton,  0  C.  &  P.  706— Denman. 

The  mere  removal  and  sale  by  a  tenant, 
during  the  term,  of  fixtures,  which  he  does 
not  immediately  replace,  but  which  can  be 
replaced  before  the  end  of  the  term,  is  not  in 
itself  a  breach  of  his  covenant  to  repair  and 
uphold  the  demised  premisefl»  and  to  deliver 
up  the  same  at  the  end  of  the  term,  together 
with  all  things  affixed  thereto.  Doed.  BurreU 
r.  Davie,  10  C.  B.  821;  15  Jur.  155. 

In  an  action  for  a  breach  of  a  covenant  iot 
repair  in  a  lease,  a  tenant  is  not  liable  for  acta 
done  before  the  time  of  the  exeoution  of  the 
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IcAse,  Although  the  habendum  of  the  leme 
stntes  tho  premises  to  be  held  from  a  day 
prior  to  Its  execution.  8haw  ▼.  Kay,  1  Ezch. 
413;  17  L.  J.,  Exch.  17. 

A  breach  of  covenant  to  repair  is  not  ex- 
cttsed,  because  the  covenantor  hne  l>on&  fide 
coi ployed  persons  to  repair.  If  the  cove* 
nantor^'s  agent  has,  in  fact,  not  repaired,  the 
l>re:ich  is  not  such  as  equity  will  relieve 
ajxainst.  Nokes  v.  GiUb&n^  8  Drevr.  681 ;  8 
Jut.,  N.  8.  726;  20  L.  J.,  Chanc.  433. 

A  breach  of  a  covenant  to  make  a  roadway 
in  front  of  a  particular  house  it  not  to  be  re* 
lifvc*d  Against  in  equity,  because,  if  made  be- 
fore the  roadway  in  front  of  adjacent  houses 
is  niado,  it  would  be  oonlinunlly  out  up  and 
useless.     Ih. 

Hy  an  agreement  of  demise  of  a  house  aa4 
grounds,  tlie  lamllord  undertook  t^i  keep  the 
premises  in  repair,  and  to  ]Kiy  all  rates,  taxes 
and  charges  which  might-  be  payable  in 
respect  of  the  promises.  Ib  the  grounds  was 
a  piece  of  orn^uncivfal  water,  in  which  during 
the  tenancy  an  accumulation  of  mod  eaused 
at  one  spot  a  public  nnisunce,  and  at  another 
snot  a  nuisance  to  the  tenoiit,  and  elsewhere 
cnoked  up  the  stream.  The  tenant,  being 
summoned  under  the  Nuisances  Removal  Act, 
185.1,  in  respect  of  the  public  nuisance,  em- 
ployed a  contractor  to  clear  out  tho  whole 
stream  to  the  satisfaction  of  the  inspector  of 
nuisances.  Afterwards,  nt  the  hearing  of  tl>o 
summons,  an  order  was  made  oa  him  to  abate 
tho  public  nuisance.  Thc^  whole  of  the  mud 
was  cleared  out  under  the  contract,  that  part 
which  constituted  the  public  nuisance  bein^ 
removed  partly  before  and  partly  after  the 
date  of  the  order:— .Held,  first,  that  the  land- 
lord was  not,  under  his  agi^enocnt  to  repair, 
bound  to  cleanse  the  ornamental  water.  Bird 
V.  Efwe»,  8  L.  R.,  Bxeh.  225;  87  L.  J.,  Exch. 
91;  16  W.  R.  1130;  18  L.  T.,  N.  S.  727. 

Held,  secondly,  that  no  charge  on  the  prem- 
ises in  respect  of  any  ]):irt  of  the  work  done 
had  heen  created  by  the  proceedings  nnder 
the  NnisiMicea  Rem<)val  Act,  185.%*     Ih. 

A.,  in  November,  1865,  agreed  with  B.  as 
follows:  **I  agree  to  let  to  you,  for  the  term 
of  five  years,  the  whole  of  the  warehouse  and 
cellars,  now  occupied  by  P.  &  Co.,  for  the 
annual  rent  of  6602.,  tho  building  to  be  put 
by  roe  into  good  tenan table  repair."  Repairs 
were  thereupon  d<me  by  A.,  who  knew  thiit 
the  prenHses  were  to  be  used  l>y  B.  in  his 
business  of  a  silk  and  linen  merchant  and 
warehouseman;  and  in  January,  1866,  B., 
who  had  previously  inspecfted  the  premises, 
entered  into  possession,  making  no  complaint 
of  their  condition  or  want  of  repair.  The 
building  had  originally  l)een  a  dwelling* 
house,  and  htid  been  converted  into  a  ware- 
house by  the  addition  of  two  stories,  without 
strengthening  the  outer  wall,  which  was  only 
fourteen  inches  thick,  and  ns  a  warehouse  it 
had  been  occupied  by  P.  <fe  Co.  By  reason  of 
the  insufficient  thickness  of  the  outer  wall, 
and  the  weight  of  the  linen  stored  by  B.  on 
the  premises,  the  outer  wall  began  to  give 
way  some  time  between  March  and  June,  and 


in  October,  1866,  a  portion  of  ie    fell,  vends- 
ing  it  necessary  to  pull  down  and  neboild  the 
whole  wall,  which  was  done  by  ^-«   H.  heing 
for  some  time  deprived  of  the     use  of   the 
premises,   and  otherwise  sustaizxio^    dam^e 
thereby.    In  an  action  by  him.     t4>    rcover 
damages  for  fm  alleged  breach  of    ag^reemeiit 
to  put  the  premises  into   good      teDantable 
re{Mir: — Helq,  that  A. 's,  con  tract  "was  clearly 
performed  at  the  time  B.  took  possession  of 
the  premises,  and  naade  no  complaiot  of  tbeir 
state  of  rc.pair;  that  there  was  no  <x>xitract  on 
hia  part  to  put  them  into  good  tenaiitoUle  re- 
pair for  aoy  pariicular  or  specified    purpose; 
and  that  if  B*  required  any  extra  aupport  for 
his  goods  lie  should  have  called  A.*8  attention 
thereto  while  the    repairs   were  g^ioff  oa. 
McChar€  v.  LUtU,  Id  L.  T.,  N.  8.  287. 

A  covenant  by  an   vnder-lesaee  to  xt»pur 
after  notice  is  not  brokenbyanon-compiiaoce 
witli  a'notiee  to  repair  served  upon  tlie  prem- 
ises by  the  superior  landlord  as  such   Xnnd' 
lord.     WilHams  ▼.  WHUamM,  80  L.  T.,  K.  a 
688—0.  P. 

Destruction  of  or  i^Jnry  to  premfwriw  ] — A 
lessee  of  a  house,  who  covenants  generally  to 
repair,  is  bound  to  rebuild  it  if  it  is  baroed 
by  an  accidental  fire.  BuHoek  v.  Dammitt,  6 
T.  R.  650;  2  Chit.  608.  8,  P.,  Diffh^  ▼. 
Atkin9any  4  Camp,  275.  And  see  PhMipa^ 
V.  Leig\  1  £sp.  898. 

The  assignee  of  a  lease,  whereby  the  lessee 
covenanted  for  himself  and  bis  assigns  ab- 
solutely to  repair  premises  without  qualifica- 
tion, is  bound  to  repair,  notwithstanding 
they  are  destroyed  by  fire.     /d. 

So,  if  a  lease  containa  a  covenant  to  keep  in 
repair,  as  well  as  a  covenant  to  insure  for  a 
specific  sum,  and  the  premises  are  burnt 
down,  the  lessee  is  liable  on  the  former 
covenant,  and  the  amount  is  not  limited  to 
the  sum  mentioned  in  the  latter.  Di^  v. 
Atkinson,  4  Cump.  275— Ellen  borough. 

A  tenant  covenanting  to  repair,  damage  by 
fire  only  excepted,  continues  liable  to  pay- 
ment of  rent,  notwithstanding  the  premises 
are  destroyed  by  fire,  ffare  v.  OrovM^  8 
Anst.  087. 

If  a  lessor  covenants  with  his  lessee  that 
he  will,  in  case  the  premises  demised  shall  be 
burnt  down,  '* rebuild  and  replace  **  the  same 
in  the  same  state  as  they  were  in  before  the 
fire,  he  is  only  bound  to  restore  the  premises 
to  the  state  in  which  they  werewheu  he  let 
them,  and  is  not  bound  to  rebuild  any  ad- 
ditional parts  which  may  have  been  erected 
by  his  tenant.  Loader  v.  Kemp,  2  C.  &  P. 
875— Best. 

The  lessee  covenanted  to  repair,  <'  casual- 
ties by  fire  and  tempest  excepted  :"---Qu8Dre,  if 
the  landlord  was  bound  to  repair  in  either  of 
the  excepted  cases  ?  WeigaU  v^  Waters^  6  T, 
R.  488. 

When  a  lessee  covenants  to  pay  the  rent 
reserved  and  keep  the  demised  premises  in 
repair,  he  was  bound,  during  the  term,  to  per- 
form  both  covenants  as  long  as  the  subject- 
matter  of  the   demise  qontinues   to    ezisti 
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mltbotigh  it  wns  on^nally  of  no  value.  Meath 
▼.    Cutfibcrt,  10  Ir.  R„  C.  L.  805— C.  P. 

In  18*S2,  an  equitable  tenant  for  life  madu  a 
lesisc  rtintaining  a  covenant  to  keep  the  dc- 
miseil    iircmiscs    in    repair,   and,   upon    the 
determination  of  the  lense  by  the  death  of  tlic 
lessor,  tlic  lessee  and  his  devisee  continued  in 
po^se<si(>n,  and  paid  rent  to  tl)c  remainder- 
man,  without  any  fresh  express  agreement. 
In  185oy  the  remainderman  assigned  tiic  re- 
version to  a  purchaser,  who,  in  the  following 
yt-ar,  demised  tlie  premises  to  the  remuinder- 
m.in  for  a  term  still  unexpired.  The  premises 
were  burnt  in  1859,  and  no  change  of  tenancy 
had  taken  place  up  to  the  death  of  the  dc- 
Tisec  iu  1871: — Hcid,  first,  that  the  devisee's 
assets  were  liable,  under  the  covenant,  to  the 
ex  pc  n  se  o  f  re  b  ui  Id  ing  the  premises.     Morrogh 
▼.  AUeyne,  7  Ir.  R,  Eq.  487— V.  C. 

Held,  secondly,  that  tho  remainderman's 
title  b<"ing  merely  equitable  could  not  be 
relied  on  its  a  bar  to  his  claim.     lb. 

Held,  thirdly,  that  the  Statute  of  Limita- 
tions did  ncit  apply.     lb. 

As  to  effect  of  destruction  of  premises  upon 
obligation  to  pay  rent, — see  this  title,  VIL, 
3. 

As  to  duty  of  tenant  from  year  to  year  to 
make  refMurs, — see  this  title,  XVI.,  2. 

As  to  obligation  to  make  repairs  after 
assignment  of  term, — see  this  title,  VIII.,  8. 

As  to  operation  and  effect  of  coveaaats  to 
repair, — see  also  Covesiakt.  * 

2.  Remedies  for  Failure  to  make, 

^Dant%  right  to  leave  premiseB.] — Where 
a  tenant  of  a  hmise  undertakes  by  his  agree- 
ment to  keep  it  in  as  good  repair  as  when  he 
to<ik  it,  fair  wear  and  tear  excepted,  he  is  not 
em  it  led  to  quit  upon  it^  becoming  uninhabit- 
able for  want  of  other  repairs  during  tlie 
term;  and  the  landlord  is  under  no  implied 
obKgHtion  to  do  any  repairs  in  suoh  a  case. 
Ardm  V.  Pullen:  10  M.  &  W.  821.  S.  P., 
Oott  f .  Gandi/,  2  £1.  &  Bl.  845. 

In  an  agreement  for  a  tenancy  of  buildings 
for  a  term,  the  landlord  to  do  the  refiaira, 
there  is  no  implied  condition  that  the  tenant 
mny  qnit  if  the  rep.-drs  are  not  done:  Sttrplite 
V.  FHrnmoorth,  7  M.  &  G.  676;  8  Scott,  N.  R. 
307;  8  Jur.  760;  13  L,  J.,  C.  P.  215.  8.  P., 
»HWm  V.  Temfile,  12  M.  &  W.  52;  13  L.  J., 
Excli.  17. 

Where  B.  took  possession  of  a  house,  and 
piid  \(M.  to  A.,  who  neglected  to  execute  a 
lense  and  to  make  repairs  within  the  period 
of  ten  days,  ns  agreed  on,  notwithstanding 
which  B.  still  continued  in  possession: — 
llekl,  that,  on  account  of  B.'8  intermediate 
possession  of  the  premises  under  the  agree- 
ment, he  conld  not,  by  quitting  the  house, 
forMie  default  of  A.,  rescind  the  contract, 
and  recover  back  the  102.  in  an  action  for 
money  had  and  received,  but  could  only  de- 
fhirc  for  a  breach  of  the  special  contract. 
Mmt  V.  8Ub,  5  East,.  449;  2  Smith,  16. 


A.  agreed  to  purchase  B.*s  equitable  in- 
terest in  lands  for  a  term  of  years  at  a  speci- 
fied rent : — Held,  that  A.,  after  paying  the  rent 
several  years,  and  acknowledging  that  a  fur- 
ther sum  was  due,  could  not  resist  B.^s  claim 
for  such  further  rent  in  an  action  on  the  agree- 
ment, by  showing  that  he  had  not  been  able  to 
use  the  lands ;  but  it  seems  that  B.  might  have 
recovered  in  an  action  for  use  and  occupation. 
Conolly  ▼.  Baxter^  2  StUrk.  625 — ^Ellenborough, 

Right  of  action  for  breach.]  ^XJpon  a  cove- 
nont  to  repair  and  keep  in  repair  during  the 
continuaneo  of  a  term,  an  action  may  be 
maintained  for  breaches  committed  before 
tlie  term  has  expired.  Luxmore  t.  liobaon^  1 
B.  <fe  A.  684. 

Upon  a  coven^nnt  by  a  lessor  to  keep  in  re- 
pair the  main  walls,  main  timbers,  and  roofs 
of  the  demised  premises,  the  lessor  cannot  be 
sued  by  the  lessee  for  non-repair,  unless  he 
has  received  notice  of  want  of  repair.  Makin 
v.  WatkiTition,  6  L.  R.,  Exch.  25;  40  L.  J., 
Exch.  38;  23  L.  T.,  N.  S.  502;  10  W.  R.  286, 

Iiiability  for  izjury  to  third  peraon  from 
neglect  to  repair.] — A  landlord  let  premiaea 
to  a  tenant  under  a  lease  by  which  the  latter 
covenanted  to  keep  them  in  repair.  Attached 
to  the  house  was  a  coal  cellar  under  tlie  foot- 
way, with  an  ai>erture  covered  by  an  iron 
plate  which  was  at  the  time  of  the  demise 
out  of  repair  and  dangerous*  A  passer-by  in 
consequeoco  fell  into  the  aperture  and  was 
injured : — Held,  that,  the  obiigatioD  to  re]>air 
being  by  the  lease  cast  upon  the  tenant,  the 
landlord  was  not  liable  for  this  accident. 
Pt-ett^  v.  Bietmare,  8  L.  R.,  C.  P.  401 ;  21  W. 
R.  733;  28L.  T.,  N.  8.  704. 

Held,  also,  that  the  provision  in  the  Met- 
ropolis Local  Management  Act,  1855,  18  is 
10  Vict.  c.  120^  a.  102)  makes  no  difference  in 
thia  rest>ect.    lb. 

Parties  to  actiona.]— The  executor  of  a 
tenant  for  life  may  recover  for  the  breach  of 
a  covenant  to  repair,  committed  by  the  lessee 
of  the  testator  in  his  lifetime,  without  aver- 
ring a  damiige  to  his  personal  estate.  EicketU 
V.  Weopery  12  M.  &  W.  718;  18  L.  J.,  Exch. 
195. 

The  benefit  of  a  covenant  to  repair  in  a  Joint 
demise  by  tenants  in  common  runs  with  the 
entire  reversion  only,  and  therefore  the  rep- 
resentatives of  all  the  tenants  in  common  m 
a  lease  so  jointly  made  by  them  must  join  in 
suing  for  a  breach  of  such  covenant.  Thomp^ 
9on  V.  HakewdL  19  C.  B.,  N.  8.  713;  11  Jur., 
N.  8.  732;  35  L.  J.,  0.  P.  18;  14  W.  R.  11; 
13  L.  T,,  N.  8.  989. 

Aa  to  parties  to  actions  after  assignment  of 
term, — see  this  title,  VIIL,  8;  after  assign- 
ment of  reversion, — see  thia  title,  IX. 


Pleadings  In  actiona.!— In  schedule  B.  to 
the  Common  Law  Procedure  Act  of  1852,  the 
following  specimen  of  a  count  (No.  24),  upon 
a  covenant  to  repair,   is  given:    '^That  the 

Slaintiff  by  deed  let  to  the  defendant  a  house, 
fo.  401,  Piccadilly,  to  hold  for  seven  >ear9 
from  the day  of  — ,  a.d.  ^— ,  and  the 
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defendant  by  the  said  deed  covenanted  with 
the  plaintiff  well  and  substantially  to  repair 
tl)c  said  liouse  durinc^  the  said  term  (aceording 
to  th€  covenant),  yet  tne  said  house  was  during 
the  said  term  out  of  gf^od  and  substantial 
repair." 

If  I  he  covenant  to  repair  contains  an  ex- 
ception of  '*fire  and  all  other  casualties,"  it 
is  faial  on  non  est  factum  to  state  it  as  a 
general  covenant  to  repair,  omittins;  the  ex- 
ception. Tempany  v.  Bumand,  4  Camp.  20. 
8.  P.,  Brown  v.  KniU,  5  Moore,  164;  2  B.  & 
B.  395— Ellenhorough. 

In  an  action  for  not  repairing  premises 
demised,  the  declaration  stated  that  the 
plaintiff  ''demised  certain  premises,  with  the 
appurtenances  (except  as  therein  is  excepted), 
to  hold,  &c.,  except,  &c.,  for  the  term  of 
twelve  yeara.  except  the  last  day  thereof;"  the 
lease  being  produced  in  support  of  the  dec- 
laration, was  found  to  contain  no  exception 
**  of  any  part  of  the  premises,"  but  only  an 
exception  of  the  **last  day  of  the  term:" — 
Held,  not  to  be  a  ^atal  variance,  the  allegation 
of  the  exception  being  either  satisfied  in  the 
lease,  or  it  might  be  rejected  as  surplusage. 
Williama  v.  Ilat/es,  9  Price,  642. 

A  landlord  may  maintain  an  action  for  not 
repairing,  against  a  tenant  who  occupies 
premises  under  a  special  agreement  v^hich 
was  to  i>e  the  basis  of  a  future  lease),  containing 
a  provision  that  he  should  keep  the  premises 
in  tenantnl)le  repair,  without  setting  out  such 
spec^ial  agreement  in  the  declaration.  CoUey 
v.  StreetoiU  3  D.  &  R.  522;  2  B.  &  G.  273. 

In  an  action  on  a  covenant  to  keep  premises 
in  tenantable  order  and  repair,  and  at  the 
end  of  the  term  deliver  them  up  in  such  ten- 
antable repair,  the  breach  assigned  was,  that 
the  tenant  did  not  nor  would  sufficiently 
repair  and  keep  the  premises  in  tenantable 
order  and  repair,  nor  deliver  them  up  in  such 
tenantable  repair  at  the  end  of  the  term;  but, 
on  the  contrary  thereof,  suffered  and  per- 
mitted the  premises  to  be  and  continue,  and 
the  same  were,  ruinous  and  in  decay,  for  want 
of  needful  and  necessary  reparations,  and  the 
tenant  at  the  end  of  the  term  left  them  so  out 
of  repair: — Held,  that,  under  this  breach,  the 
lessor  could  not  recover  for  voluntary  waste, 
as  by  removing  windows,  &c.  Edge  v.  Petr^ 
lerton,  12  M.  &  W.  187;  1  D.  A  L.  467;  13  L. 
J.,  Exch.  48. 

A  declaration  stated  that  the  plaintiff 
agreed  to  let  and  the  defendant  to  take  the 
farm  of  L.  at  a  yearly  rent,  and  the  plaintiff 
undertook  to  put  the  premises  in  repair  with- 
in twelve  months,  after  which  time  the  de- 
fendant undertook  to  keep  them  repaired,  and 
that  the  plaintiff  repaired  within  twelve 
months,  and  demised  to  the  defendant  on  the 
terms  aforesaid,  and  he  became  tenant  and 
occupier,  but  he  did  not  keep  in  repair.  The 
agreement  produced  at  the  trial  was  to  let  and 
take  as  above,  that  the  plnintiff  should  keep 
the  buildings  insured  in  6002.  (the  defendant 
repaying  the  pramiums),  and  rebuild  in  case 
of  fire;  and  that  the  plaintiff  should  repair 
within  twelve  months,   and   the  defendant 


afterwards  keep  in  repair  as  above  stated : — 
Held,  that  the  variance  between  tlie  contract 
declared  U{K>n  and  that  proved  was  a  prrouod 
of  nonsuit.  Beech  v.  WhiU,  12  A.  &  £.  668; 
4  P.  &  D.  899. 

A  plaintiff  sued  upon  a  deed  by  ^wliiob  the 
defendant  covenanted  and  agreed,    iiritli    bim 
to  procure  a  license  from  the  lord    of  the 
manor,  in  which  a  messuage  in  tlie    occujaa- 
tion  of  the  plaintiff  was  situate,  to   lease  the 
premises  to  the  plaintiff,  and  to  make  him 
a  good  and  sufficient  demise  of  the  same ;  the 
declaration  alleged  that  it  was  thereby  cove- 
nanted, that  the  lease  should  cont:iin  a  cove- 
nant,  that  pending  the  occupation     l>j  the 
plaintiff  under  the  provisions  of  the<3ce<l,  the 
defendant  would,  once  in  every  three   years, 
paint  the  outside  of  the  messuage,  and   keep 
the  same  in  good  and  tenantable  repair;  and 
that,   until  the  license  should  be  obtained 
and  the  lease  granted,  the  plaintiff  should 
continue  in    possession  of  the  premises   as 
tenant  from  year  to  year,  subject  to  the  terras 
and  conditions  in  the  deed  specified;  breach, 
the  non-repair  of  the  outside  of  the  premLses 
during  the  continuance  of  the  tenancy   from 
year  to  year.     The  deed,  on  its  producrion  at 
the  trial,  contained  the  provisions  that,  until 
the  license  could  be  obtained,  and  the  lease 
should  be  granted,  the  plaintiff  should   be 
considered  to  be  tenant  ot  the  premises  at  the 
rent  and  subject  to  the  terms  and  conditioos 
hereinbefore  specified: — Held,  that  there  was 
no  variance  between  the  allegation  and  the 
proof,  but  the  declaration  correctly  stated  the 
legal  effect  of  the  deed.    Price  v.  Birch^  1 D., 
N.  S.  720— C.  P. 

A  declaration  stated,  that  the  defendant 
had  become  and  was  a  tenant  to  the  plaintiff 
of  rooms,  on  the  terms  that  the  defendant 
should  not  allow  any  nails  to  be  driven  into 
the  walls,  and  that,  if  any  damage  should 
arise  from  so  doing,  he  would  pay  the  cost  of 
repairing  the  same  on  vacating  the  apartments; 
and  that,  in  consideration  thereof,   the  de- 
fendant promised  the  plaintiff  to  use   the 
rooms  in  a  tenant-like  raanfter,  and  not   to 
allow  any  nails  to  be  driven  into  the  walls. 
The  declaration  averred,  that  the  defendant 
quitted  possession,  and  that  he  did  not  use 
the  rooms  in  a  tenant  like  manner,  but,  on  the 
contrary  thereof,    pulled    down   bells,   and 
broke  chimney-pieces  and  stoves,  and  drove 
nails  into  the  walls,  and  although  the  costs  of 
repairing  the  injuries  of  the  walls  amounted 
to  150^.,  he  had  not  paid  that  sum  to  the 
plaintiff:— Held,  on  general  demurrer,  that 
this  declaration  showed  a  sufficient  considera- 
tion for  the  defendant's  promise,  by  alleging 
that  he  had  become  tenant  on  the  terms  of 
the  special  agreement,  and  that  it  was  not 
necessary  to  allege  that  ho  became  tenant  to 
the  plaintiff  at  his  request.     Dietrichwi  v. 
GiuhiUd,  14  M.  <&  W.  845;  3  D.  &  L.  292;  15 
L.  J.,  Kxch.  73. 

To  an  action  by  a  lessor  for  a  breach  of 
covenant,  on  an  indenture  of  lease  in  not  re- 
pairing, the  lessee  cannot  plead  in  bar  that 
the  lessor  had  only  an  equitable  estate  in  tbs 
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premises;  for  that  is  tantamount  to  a  plea  of 
nil  habuit  in  tencmcutis.  Blake  v.  Foster^  8 
T.  R.  487. 

A  declaration  on  a  covenant  in  a  lease  to 
dcHver  timber  growing  on  the  demised  prem- 
ises, Bufficicnt  for  the  repairs  thereof, 
averred  that  there  was  timber  growing  on  the 
premises  sufficient  for  the  repairs,  but  that 
tlie  defendant  did  not  deliver  it,  and  the  de- 
fendant pleaded  thnt  there  vv:is  not  timber 
(arrowing  on  the  premises  sufficient  and  proper 
for  the  repairs: — Ileld.  that  the  plea  was 
good,  although  it  did  not  allege  that  there 
was  not  timber  growing  on  the  premises 
sufficient  for  the  repairs  or  any  part  thereof. 
SneU  V.  Sndl,  7  D.  &  K.  249;  4  B.  &  C.  741. 

A88if;noc8  of  G.^  a  bankrupt,  sued  the  ex- 
ecutor of  J.  H.  A  count  stated  that  R.  H. 
demised  premises  to  G.,  and  covenanted  to 
put  all  the  premises  forthwith  in  repair,  and 
during  the  term  maintain  in  repair,  the  main 
walls  and  the  steam  engines,  by  the  fair  and 
reasonable  wear  and  U5iai>fe  thereof;  that  the 
reversion  became  vested  in  J.  H. ;  and  that, 
though  R.  H.  had  not  put  into  repair,  J.  H. 
had  not  done  so,  or  m.iintained  in  repnir  ac- 
cording to  the  covenant.  To  the  first  breach, 
for  not  putting  in  repair,  the  defendant 
pleaded,  first,  that  a  reasonable  time  for  pcr- 
formanco  elapsed  in  the  time  of  R.  11.,  and 
he  broke  the  covenant;  secondly,  that  not 
only  was  this  so,  but  that  G.  brought  an  action 
agsiinst  J.  H.  and  R.,  as  executors  of  R.  H., 
for  such  breach,  and  recovered  compensation: 
— Held,  that  there  could  be  but  one  breach  of 
the  covenant  as  to  putting  in  repair,  and  that 
as  such  breach  occurred  in  the  time  of  R.  II., 
these  pleas  were  good.  Coward  v.  Q-regory^ 
13  Jur.,  N.  S.  1000;  30  L.  J.,  C.  P.  1;  15  W. 
R  170;  15  L.  T.,  N.  S.  27U;  2  L.  R.,  C.  P. 
153. 

To  the  second  breach,  for  not  maintaining 
in  repair,  the  defendant  pleaded,  first,  tliat 
G.  brought  an  action  against  J.  H.,  as  an  as- 
signee of  the  reversion,  for  not  maintaining  in 
repair,  and  recovered  compensation ;  and  that 
the  want  of  repair  complained  of  was  only  a 
continuance  of  that  for  which  the  former 
action  was  brought;  secondly,  that  there  had 
been  such  recovery  by  action,  as  mentioned 
in  the  plea  to  the  first  breach  and  the  preced- 
ing plea  to  the  seccmd  breach,  and  that  G. 
did  not  expend  the  sums  recovered  on  the 
premises,  or  put  them  in  repair,  and  that  if 
lie  had  done  so,  no  breach  would  Imve  oc- 
curred:— Held,  that  the  breach  was  continu- 
ing ;  that  the  former  recovery  went  in 
mitigation  of  daranges,  and  not  in  bar,  even 
on  equitable  grounds  ;  and  that  the  pleas 
were  therefore  bad.     1  h. 

The  defendant  also  pleaded  to  the  second 
breach,  that  the  default  arose  from  G.  not 
keeping  a  covenant  to  maintain  in  repair  all 
except  what  the  landlord  was  to  maintain;  to 
which  the  plaintiff  replied,  that  the  landlord 
had  never  put  in  repair: — Held,  that  the  put- 
ting in  repair  was  a  condition  precedent  to 
the  tenant's   covenant  .coming   into   force, 
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and  that  therefore  the  replication  was  goci). 
lb. 

The  defendant  also  pleaded  to  the  second 
breach,  that  the  want  of  repair  was  not  oc- 
casioned by  fair  and  reasonable  wear  and 
usage: — Held,  that  these  words  only  applied 
to  the  steam-engi  nes,  &c.,  and  that,  therefore, 
tlie  plea  was  bad.     lb, 

Svidenoe.] — A  tenant  occupied  premises, 
under  an  agreement  containing  a  proviso  tr> 
keep  the  premises  in  tenantable  repair,  and 
the  landlord  declared  generally, .  that  **the 
defendant  became  tenant  of  the  premises,  and 
in  consideration  thereof  undertook  to  repair,^ 
withcmt  setting  out  the  agreement:  — Held, 
that  such  agreement  was  admissible  to  prove 
the  fact  of  tenancy  as  the  consideration  for 
the  promise  to  repair.  Golley  v.  Streeton^  3 
D.  &R.  522;  2  B.  &  C.  273. 

In  »n  action  against  a  tenant  for  not  leaving 
premises  in  repair,  evidence  as  to  a  prior 
promise  on  the  part  of  the  lessor  to  put  ttiem 
in  repair  is  not  admissible,  and  it  would  bo  n 
misdirection  to  tell  the  jury  to  have  regard  to 
such  promises;  but  they  mny  measure  tlie 
extent  of  the  repairs  to  be  done  by  the  age 
and  class  of  the  premises.  Haldane  v.  ^eie- 
co7nbe,  12  W.  R.  135;  9  L.  T.,  N.  8.  420— B. 
C. — Cn>mpton. 

In  ejectment  for  a  forfeiture,  under  a  cove- 
nant to  keep  in  tenantable  repair,  it  is  not 
necessary  to  show  that  the  premises  were  not 
in  repair  on  the  day  of  the  demise;  but  if 
proved  to  l)e  out  of  repair  a  short  time  pre- 
viously, it  is  incuml>ent  on  the  defendant  to 
give  evidence  that  they  have  been  put  into 
repair  before  the  right  to  re-enter  accrued. 
Doe  d.  Hemmings  v.  Durnford^  2  C.  &  J.  667.. 

A  stamped  agreement  for  a  lease  of  prem- 
ises for  seventeen  years  and  a  half,  to  which 
the  plaintiff  was  no  party,  but  made  between 
the  defendant  and  other  pers<ms,  from  whom 
the  plaintiff  derived  title  to  the  premises,  is 
admissible  to  prove  the  defendant's  promise; 
to  keep  the  messuages  in  repair.  Jhjer  v. 
Anhton,  2  D.  &  R.  19. 

Measure  of  damages.] — Where  a  tenant  for 
years  aj^rees  to  keep  the  premises  in  repair 
during  the  tenancy,  and  before  the  expiration 
of  the  term  an  action  is  brought  against  him 
for  breach  of  this  agreement,  the  plaintiff  is 
entitled  to  recover  nominal  damafl;es  only. 
Marriott  v.  Cotton^  2  C.  &  K.  553— Rolfe. 

A.  leased  premises  to  B.,  from  the  25tli 
March,  1823,  for  sixteen  years  wanting  ten 
days;  and  B.  covenanted  with  A.  to  keep  the 
premises  In  repair,  and  to  paint  once  in  ever}' 
five  years  of  the  term,  and  to  leave  the  premises 
in  repair.  B.  linderleased  the  premises  to  C, 
fiom  the  24th  Jime,  1834,  for  four  years  and 
three  quarters,  wanting  eleven  days;  and  C. 
covenanted  with  B.  to  keep  the  premises  in 
repair  (the  covenant  so  far  being  in  the  same 
terms  as  in  the  original  lease),  and  to  paint 
once  during  the  term,  and  to  leave  the  prem- 
ises in  repair.  A.  sned  B.  for  breaches  of  this 
covenant,  and  B,  let  judgment  go  by  default, 
and  upon  the  writ  of  inquiiy  the  damages 
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were  assessed  at  042.  10^.,  being  the  amount 
of  dilnpidutiotis  pr<»ved  by  a  surveyor, 
whose  estimate  bad  been  laid  before  B.  pre- 
viously to  the  commeDCcment  of  the  action. 
B.  afterwards  sued  C.  for  the  amount  of  the 
dilapidations  and  the  costs  of  the  action 
brought  against  him.  The  jury  found  the 
amount  of  the  dilapidations  to  be  572.  10$. : — 
Held,  that  B.  was  not  entitled  to  recover  also 
the  amount  of  the  costs  in  the  former  action. 
Petihy  v.  WatU,  7  M.  &  W.  801. 

A  defendant  held  premises  under  a  lease, 
with  a  coyenant  to  keep  and  yield  them  up 
lu  repair.  At  the  expiration  of  the  lease,  at 
Christmas,  1868,  the  premises  were  dilapi- 
dated to  an  amount  fixed  by  the  jury  at  22/. 
The  plaintiff  (the  reversioner)  had  before  this 
time  mtidc  a  verbal  agreement  with  a  third 
person  to  grant  him  a  lease  for  n  long  term, 
and  he  at  once  proceeded  to  pull  down  the 
premises: — Held,  that  the  plaintiff  was,  not- 
withstanding, entitled  to  recover  substantial 
damages.  Rawlings  v.  Morgan^  18  C.  B.,  N. 
3.  770;  11  Jur.,  N.  8.  504;  84  L.  J.,  C.  P. 
185;  13  W.  R.  746;  12  L.  T.,  N.  S.  348. 

Upon  an  appeal  from  the  decision  of  a 
county  court  in  an  action  for  diliipidations, 
evidence  was  given  that  the  judge  told  the 
jury  that  it  was  not  like  an  action  for  goods 
sold  and  delivered,  and  that'  the  plaintiff 
might  rest  upon  general  evidence  in  support 
of  his  particulars  of  demand,  without  proving 
every  item  especially,  as  the  jury  had  viewed 
the  premises  with  the  particulars  in  their 
hands,  and  would  therefore  be  able  to  judge 
if  the  plaintiff  had  made  our  his  case.  The 
court  directed  a  new  trial.  Smith  v.  Douglas^ 
10  C.  B.  81. 

Upon  the  execution  of  a  writ  of  inquiry  in 
an  action  for  dilapidations,  two  surveyors 
were  called  on  each  side;  those  called  for  the 
plaintiff  estimated  the  dilapidations,  the  one 
at  1102.,  the  other  at  124/.;  those  called  for 
the  defendant  estimated  tlieni,  the  one  at  63/. 
15«:,  the  other  at  68/.;  the  jury  returned  a 
verdict  for  86/.  10«.  The  court  ordered  that 
the  inquisition  be  set  aside  without  costs,  un- 
less the  defendant  would  consent  to  the  ver- 
dict being  entered  for  63/.  15«.  Weeding  v. 
Mason,  2  C.  B.,  N.  S.  382. 

When  a  railway  company  gives  the  lessee 
for  years  of  a  house  notice  to  treat,  and  an 
award  is  made,  and  eventually  a  conveyance 
executed,  and  thereupon  possession  given  to 
them,  such  lessee  is  liable  to  his  landlord  at 
all  events  up  to  that  time,  on  a  covenant  to 
repair  and  keep  in  repair,  and  the  measure  of 
damages  is  the  diminution  of  the  market 
value  of  the  reversion  at  that  time.  MUU  v. 
East  London  Union  (Guardians),  8  L.  R.,  C. 
P.  79;  42  L.  J.,  C.  P.  46;  27  L.  T.,  N.  S. 
557;  21  W.  R.  142. 

The  defendants'  predecessors  in  title  ob- 
tained an  act  for  the  formation  of  a  road 
which  was  to  pass  under  a  railway  by  means 
of  a  bridge.  By  the  ar  t  it  was  provided  that 
the  undertakers  should  not  enter  upon  or  in- 
tmrfere  with  the  railway,  or  execute  any  work 
whatsoever  under  or  affecting  the  same,  until 


they  should  have  delivered  to  the 
plans,   drawings    and    specifications     of    the 
works  intended  to  be  executed  uncler  or  af- 
fecting the  railway  and  works  thereof,  sucli 
plans,  &c.  to  describe  the  manner  of    execut- 
ing the  intended  works,  and  the  materials  lo 
be  used  for  the  purpose,  nor  until  those  plans, 
&c.,  should  have  been  examined  and  api^roved 
by  the  engineer  of  the  company;  and    that 
**  the  same  works  should  be  executed  and  tl  jere- 
after  maintained  by  the  undertakers  at    tbeir 
sole  expense  in  all  things,  according  to    sucfa 
approved  plans,  <fcc.,  under  the  super! ateod- 
enee  and  to  the  reasonable  satisfaction  of  the 
engineer    of    the    company."    And    it     waa 
further  provided  that  the  undertakers  sliould 
from  time  to  time  be   responsible  for    and 
make  good  to  the  rompany  all  costs,  losses^ 
damages  and  expenses  which  might  be  occa- 
sioned to  the  compjiny  by  reason  of  the   exe- 
cution or  failure  of  any  of  the  intended  works, 
or  of  any  act  or  omission  of  the  undertakers. 
The  bridge  was  accordingly  constructed   of 
brick  piers  and  inm  Pinal's,  .of  iron  girders 
resting  upon  the   piers  and  pillars,    and    of 
timber  and  wood- work.     In  the  construction 
of  the  bridge,  the  brick  and  inm-work  was 
done  by  the  defendants'  predecessors  in  title, 
under  the  superintendence  of  the  plainti^s' 
en<?ineer.      The  timber  and  woodwork,   the 
superstructure,  was  done    liy    the  plaintiffs* 
engineer  at  the  expense  of  the  undertakers, 
and   with  materials  provided  by  them.     The 
structure  was  completed  in    1864.     In  1872 
certain  repairs  became  necessary  to  the  super- 
structure of  the  bridge,  which  repairs  were 
executed  by  the  company,  who  claimed  to  be 
reimbursed  their  outlay  in  so  doing  by  the 
defendants,  although  the  defendants  had  bud 
no  notice    nor  any  knrtwlcdge  or  means  of 
ascertaining  that  the  repairs  were  necessary: 
— Held,  that  the  plaintiffs  were  not  entitled  to 
recover  the  expenses  so  incuiTe<l.      London 
and  South  Western  liailtcay  Company  v,  Floi^er^ 
1  L,  R..  C.  P.  Div.  77. 

In  an  action,  brought  during  the  term,  for 
a  breach  of  covenant  to  repair,  if  the  evidence 
shows  that  the  premises  were  out  of  repair 
before  action  the  lessor  is  entitled  to  nominal 
damages,  although  the  lessee  expended 
money,  after  action,  in  repiiiring  the  demised 
premises.  Morony  v.  Ferguson,  8  Ir.  R.,  C.  L. 
551— Q.  B. 

In  an  action  for  breach  of  covenant  to  keep 
in  repair,  brought  by  the  lessor  or  his  as- 
signee during  the  pendency  of  the  ternfi,  tlie 
damages  may,  but  need  not  necoss:irMy,  bo 
the  present  value  of  a  sum  equal  to  the  cost 
of  repair,  that  «im  iKJing  payable  at  the  end 
of  the  term ;  or  the  damai^es  may,  but  need  not 
necessarily,  be  the  it>jury  caus<'d  by  Uic  want 
of  repair  to  the  salable  value  of  the  reversion; 
and,  save  in  very  extreme  cases,  it  is  the 
province  of  the  jtiry  to  decide  which  of  these 
modes  is,  in  the  particular  case,  the  appropri- 
ate one.  Metge  v.  Kavana^h,  11  Ir.  R.,  C.  L, 
431— Exch. 

As  to  repairs  after  assignment  of  lea$e,— > 
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see  this  title,  YIII.,  3;  after  assi^ment  of 
reversinii, — see  this  title,  IX. ;  in  casen  of 
tenancy  from  year  to  year,— see  this  title, 
XVI.  ' 

YL   Rates  and  Taxes. 
1.  Contracts  to  pay. 

What  ntos,  tuns,  Ac,  are  included  in 
agreements.] — If  a  party  agrees  to  take  a  lease 
at  a  net  rent,  he  cannot  object  that  the  lease 
contains  a  covenant  for  him  to  pay  the  land 
tax  and  sewers'  rate.  Bennett  v.  Womaek^  3 
C.  &P.  96;  7B.  &C.  627. 

A  tenant  verbally  agreeing  **•  to  pay  all 
taxes/'  is  bonnd  to  pay  the  land  tnx,  although 
not  specifically  mentioned.  An^ldv,  Whitef 
R  &  M.  246— Bayley. 

Upon  the  construction  of  an  agreement  to 
demise  a  farm  for  fourteen  years,  **nt  the 
yearly  rent  of  40?.,  payable  quarterly,  free  of 
all  outgoings;''  ana  by  which  the  parties 
agreed  *'to  grant  and  accept  a  lease  on  the 
above  and  other  usual  terms:"— Held,  that  the 
landlord  was  entitled  to  a  net  rent,  payable 
free  of  land  tax  and  tithe  commutation  rent- 
chaige.  Paruh  ▼.  Sleeman,  1  De  G. ,  F.  &  J. 
326;  6  Jur.,  K.  8.  885;  29  L.  J.,  Cliauc.  96; 
8  W.  R.  166. 

A.  demised  land  to  B.  upon  a  building 
lease,  at  the  yearly  rent  of  602.,  clear  of  all 
rates  and  assessments,  the  sewers'  rate  and 
land  tax  excepted,  with  the  usual  covenant 
for  payment  of  rent.  B.  having  by  building 
on  the  land  increased  its  ratable  value  to  800r 
per  annum: — Heh),  that  he  was  only  entitled 
to  deduct  the  sewers'  rate  and  land  tax  upon 
the  original  rent,  and  not  in  respect  of  the 
Improved  valae.  Smith  v.  Bumble,  15  0.  B. 
821. 

A.,  who  was  tenant  of  premises  under  a 
lease,  in  which  he  covenanted  to  pay  ''all  such 
parliamentary,  parochial,  and  county  district 
and  occasional  levies,  rates,  assessments,  taxes, 
charges,  impositions,  contributions,  burdens, 
duties,  and  services  whatsoever,  as  during  the 
tenu  should  be  taxed,  assessed,  or  imposed 
upon  or  in  respect  of  the  premises,"  underlet 
the  premises  to  B.,  who  covenanted  in  the 
underlease  to  perform  the  covenants  on  tlie 
lessee's  part  in  the  lease  to  A.  A  district 
board  of  works,  acting  under  the  Metropolis 
Management  Act,  18  &  19  Vict.  c.  120,  com- 
pelled B.,  as  occupier  of  the  premises,  to  pay 
the  expense  of  executing  drainage  works  from 
the  premises,  which  the  board  was  authorized 
by  the  act  to  obtain  the  payment  of  from  the 
occupier,  the  act  allowing  sue!)  occupier  to 
deduct  the  same  out  of  the  rent  due  from 
him  to  the  owner,  provided  it  did  not  affect 
any  contract  between  lan«llord  and  tenant: — 
Held,  that  this  was  an  expense  included  in 
the  terms  of  the  covenant  in  the  original 
lease,  and  against  ^hich  the  occupier,  B., 
undertook  to  bear  A.  harmless,  and  that 
tiierefore  B.  was  not  entitled  to  deduct  the 
same  from  his  rent.  Siceet  v.  Seager^  2  C.  B., 
N.  S.  119;  3  Jur.,  N.  S.  588. 

L.,  being  possessed,  in  1811,  of  premises  for 


terms  expiring  at  Midsummer,  1854,  granted 
an  annuity  to  T.  and  another  to  £.  for  three 
lives,  and  to  secure  such  annuities  demised 
the  premises  to  T.  and  E.,  separately,  for 
forty-three  years,  if  the  lives  should  last  so 
long.  In  1827  the  residue  of  the  terms 
granted  to  L.  became  vested  in  the  plaintiff, 
subject  to  tlie  annuities  and  underleases  to 
T.  and  E.  In  1825,  L.  having  dicri,  his  ex- 
ecutors let  T.  and  E.  into  possession,  and 
they  covenanted  by  deed  to  pay  off  certain 
arrears  of  ground  rent  and  other  charges,  and 
made  the  same  chargeable  on  the  premises. 
Tlie  plaintiff,  in  1880,  became  tenant  to  T. 
and  E.  of  the  premises,  at  a  rent  payable  to 
them  in  moieties.  T.  was  the  survivor  of  the 
cestuis  que  vie:  he  died  in  1851,  and  the  de- 
fendants were  his  executors.  From  his 
death  till  Midsummer,  1854,  W.  E.,  as  agent 
for  E.  and  the  defendants,  demanded  and 
received  the  rents,  and  paid  over  one  moiety 
to  E.,  and  tiie  other  to  the  defendants,  de- 
ducting payments  in  respect  of  ground  rent, 
rates,  taxes,  insunince.  repairs,  and  commis- 
sion. The  plaintiff  did  not  know  of  T.'s 
death:— Held,  that  he  was  entitled  to 
recover  back  the  amount  of  rent  after  T.'s 
death:  that  the  plaintiff  must  be  taken  to 
have  had  notice  of  the  deed  of  1825,  and  to 
be  bound  by  it:  that  the  sums  mentioned  in 
it  must  be  taken  to  have  been  paid;  but  that 
the  plaintiff  must  be  taken  to  have  sanctioned 
the  continued  payment  of  the  ground  rent, 
rates,  and  taxes,  and  that  a  set  off  to  that 
amount  must  be  allowed.  Barber  v.  Broum, 
1  C.  B.,  N.  8.  121;  8  Jur.,  N.  S.  18;  26  L.  J., 
C.  P.  41. 

Where  a  party  took  a  part  of  premises,  the 
whole  of  whicli  were  rated  at  a  certain  an- 
nual value,  and  the  lessor  covenanted  to  pay 
all  taxes  then  chargeable  thereon,  and  tlie 
lessee  covenanted  to  pay  all  fresh  taxes  which 
might  thereafter  be  charged  on  the  premises, 
or  any  part  thereof: — Held,  that  the  true 
construction  of  these  covenants  was,  that  the 
lessor  should  pay  such  taxes  as  were  charged 
on  the  premises  at  the  time  of  making  the 
lease,  at  the  then  annual  value,  and  that  the 
lessee  should  pay  all  fresh  taxes,  and  all  such 
additions  to  those  formerly  chargeable  as  were 
occasioned  by  the  improved  value  of  the 
premises.     WaUon  v.  AtkUa,  8  B.  «&  A.  647. 

Under  a  covenant  by  a  tenant  for  the  pay- 
ment of  802.  yearly  rent,  all  taxes  thereon 
being  to  him  allowed,  but  that  he  would  pay 
all  further  or  additional  rates  on  the  premises, 
or  on  any  additional  buihlings  or  improve- 
ments made  by  him;  and  a  covenant  by  the 
landlords  to  pay  all  rates  on  the  premises,  or 
on  the  tenant,  in  respect  of  the  yearly  rent  of 
802.,  except  such  fuither  or  additional  taxes 
as  might  be  assessed  on  the  premises;  the 
tenant  is  bound  to  defray  all  increase  of  the 
old  as  well  as  the  new  rates,  beyond  the  pro- 
portion at  which  the  premises  were  rated  at 
the  time  of  the  deed,  which  was  202.  in  respect 
of  the  802.  rate,  Graham  v.  Wade^  16  East, 
29. 

By  a  local  act^  for  draining  lands  in  the 
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county  of  Lincoln,  it  was  declared,  that  **  the  | 
taxes  to  be  chnr^^ed  and  asseasi-d  by  virtue  of 
the  same  should  be  paid  by  the  tenants  of 
the  lands,  &c.,  chargfd  with  the  same  respect- 
ively, who  might  deduct  and  retain  the  same 
out  of  tho  rents  payable  t)  their  respective 
landlords."  Where,  therefore,  a  tenant  had 
quitted  lands  liable  to  a  drainage  tax  under 
that  act,  and,  after  he  had  quitted,  tiie  col- 
lector levied  the  tax  in  arrear  upon  piH»perty 
which  he  h  id  left  in  possession  of  the  suc- 
ceedin*;  tenant: — Held,  that  the  tenants  to  be 
charged  will)  the  tax  were  those  in  whose 
time  the  tux  accrued  due,  and  not  the  tenants 
for  the  time  being,  and,  consequently,  thnt 
the  succeeding  tenant  might  maintain  an 
action  against  the  landlord  for  money  paid  to 
his  use.  Daw8on  v.  Linton,  1  D.  &  K.  117;  5 
B.  <&  A.  521. 

A  tenant  of  a  piece  of  ground,  at  a  fixed 
annual  rent,  covenanted  not  to  build  without 
the  license  of  the  lessor,  and  the  lessor  cove- 
nanted to  pay  all  taxes  charged  or  to  be 
charged  du.ing  the  terra.  At  the  time  of 
executing  the  Ie2i.se  the  lessor  gave  the  lessee 
a  license  to  build,  which  he  did,  and  thereby 
much  increased  the  annual  value  of  the  prem- 
ises:— Held,  that  the  lessor  was  liable  to  pay 
tiixes  in  proportion  tojthe  rent  received,  and 
not  according  to  the  improved  value.  Wat- 
ton  V.  Home.  7  B.  &  C.  285:  1  M.  &  R   191. 

The  tenant  compounded  his  taxes  under  the 
provisions  of  a  local  act,  whereby  his  firemises 
were  assessed  at  a  less  annual  sum  than  the 
improved  annual  value: — Held,  that  the  ten- 
ant paid  taxes  in  respect  of  the  whole  im- 
proved annual  value,  and  that  the  landlord 
was  to  pay  that  proportion  of  the  taxes  paid 
which  the  rent  bore  to  such  improved  annual 
ralue.     Ih, 

An  assessment  levied  under  an  act,  enabling 
the  owners  of  land  to  raise  money  for  repair- 
ing a  bridge,  to  the  repair  of  which  they  were 
liable  ratione  tenurs,  is  not  a  parliamentary 
tax  charged  upon  the  demised  premises  with- 
in the  meaning  of  a  covenant  in  a  lease  to  pay 
rent,  **free  and  clear  of  and  from  any  land- 
tax,  and  all  other  taxes  and  deductions  what- 
Boever,  either  parliamentary  or  pnrochial.  then 
already  taxed,  charged  or  imposed,  or  there- 
after to  be  taxed,  charged  or  imposed  upon 
the  premises  or  any  part  thereof,  or  upon  G., 
his  heirs,  executors,  administrators  or  assigns, 
in  respect  thereof,  the  landlord's  property  tax 
or  duty  only  excepteil."  Baker  v.  OreenhiUy 
»  G.  &  D.  435;  2  Q.  B.  148;  6  Jur.  710. 

A  sewers'  rate,  not  being  imposed  directly 
by  act  of  parliament,  is  not  **  a  parliamentary 
tax."  Paltner  v.  Eanth,  14  M.  &  W.  428;  14 
L.  J.,  Exch.  250. 

A  lessee  covenanted  that  he  would  pay  all 
taxes,  charges,  rates,  tithes  or  rent-charge  in 
lieu  of  tithe  dues,  and  duties  whatsoever,  as 
then  were  or  should  at  any  time  thereafter 
during  the  demise  be  taxed,  charged,  assessed 
©r  imposed  upon  the  demised  premises: — 
Held,  that  the  covenant  was  not  confined  to 
rates  payable  by  the  landlord,  but  meant  all 
rates  then  imposed  on  the  lessee  in  respect  of 


his  occupation,  and  all  future  rates  ^*'Iiicli 
might  bu  imposed  <»n  the  land  its<*lf.  If»£r'st 
V.  Hum,  4  Exch   571;  10  [..  J..  Exch.  410- 

A  declaration,  after  stftting  forth  an  a-^Tfe- 
ment,  bv  which  tlie  def^-ndant  look  •*»'      t  lio 
plaintilTs  rooms,  ]>a  t  of  a  ii"use,  ;in  1  iwz^-^rt^iJk 
to  pay,  without   Siiying  t »  who  n,  liie  in>|>«»i"- 
lio»  of  the  rates  and  taxes  *•  whirli  ra  4»«  t    l>^ 
assessed  on  the  premises  so  taken"  i»y  liiiim^ 
averred,  that  afterwards,  rate**  amouni  mr*    "^^ 
wit,  to  150/.,  were  assesscjl  on  'he  h'i.i-»e.   l>e- 
ing  tlie   rates   whereof  the   pr<»pirii»n     vvus 
agreed   to  be  paid   as  afiresaid:    thit   siioIb 
rales  were  afterwards  assessed,  l>ecame  i\\Me^ 
and   were  pdd   by   the   plain- iff;    that    tlie 
pro|x»r  propo-titin  payable  by  tlie  tlefeiidan^ 
was  a  proportion,  to  wit.  one-third,  amount- 
inu:  to,  to  wit,  to  50/.,  of  all  ^'hieh  the  de- 
f(*ndant  had  notice,  and  was  requented  iiy  the 
plaint  iff  to  pay  that  sum.     Pl«as.  first,  as  to 
12/.    10«.,    tender  and    paymrnr   inio   court ; 
secondly,  as  to  the  residue,  travei-se  of  the 
request  to  pay;  and  fourthly,  as  to  the  resi- 
due, that  the  proper  proportion  paya  de  by 
the  defendant  wms  a  propirtion  amount iii«4  to 
12/.  10j«.,  without  thi^.  that  the  proper  pro- 
portion, to  wit,  one-thinl,  amounting,  to  wit, 
to50/. : — Hehl,  first,  ihat  the  defen<lant  was 
boun<l  to  pay  his  proportion  of  the  rates  to 
the  pliintiff.     Uoitpet'  v.  Woolmer^  1  L.,  M.  & 
P.  6  »4;  10  C.  B.  870;  20  L.  J.,  C.  P.  63. 

Held,  secondly,  that  his  liability  to  do  so 
was  a  primary  and  not  a  collateral  liability; 
and,  therefore,  that  no  request  to  pay  was 
necessary,     lb. 

Held,  thirdly,  that  under  the  agreement  to 
pay  a  priiportion  of  the  rates  assessed  on  the 
premises  so  taken  by  him,  he  was  bound  to 
pay  a  proportion  of  the  rates  assessed  on  the 
liouse  of  which  such  premises  were  a  part. 
Ih, 

Held,  fourthly,  that  the  fourth  plea  was 
bad,  as  traversing  only  the  precise  amount  of 
the  proportion  stated  in  the  declHration, 
which  was  immaterial'.     Ih, 

The  lessor  of  lands  was,  at  the  date  of  the 
lease,  also  the  owner  of  the  tithe  rent-charge 
upon  such  lands.  The  lease  contained  a  cov- 
enant by  the  lessee  to  pay  '*all  taxes  and 
assessments  whatsoever  for  or  in  respect  of 
the  demised  premises,  save  and  except  the 
level  tax,  property  tax,  an«i  land  t^ix,"  which 
were  to  be  paid  by  the  lessor: — Held,  in  an 
action  under  the  covenant  by  the  assignees  of 
the  reversion  and  of  the  tithe  rent  charge, 
agsiinst  the  lessee  for  non-payment  of  tithe 
rents,  that  the  words  *' taxes  and  assess- 
ments" in  the  covenant  did  not  include  the 
tithe  rent-charge,  and  that  the  action  was 
therefore  not  maintainable.  Jeffrey  v.  NeaUy 
G  L.  R.,  C.  P.  240;  40  L.  J.,  C.  P.  191;  24 
L.  T.,  N.  S.  302;  19  W.  R.  700. 

In  a- lease  of  a  Ixmse  and  premises,  the  lessee 
covenanted  with  the  lessq^  to  **bear,  pay,  and 
discharge  tlie  sewers*  rate,  tithes,  rent-charge 
in  lieu  of  tithes,  and  all  other  taxes,  nites,  as- 
ses-iinents,  and  outgoings  whatsoever,  whieh 
at  any  time  or  times  during  the  demise  should 
be  taxed,  rated,  charged,  assessed,  or  imposed 
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upon  tlie  demised  premises,  or  nny  part 
thereof,  or  upon  the  lan<llorcl  or  tenant  in 
respect  thereof,  or  on  the  rent  thereby  re- 
aerved"  (except  the  l!indlord"'3  property  tax): 
— Held,  that  the  lessee  could  not  recover 
from  the  lessor  the  expenses  of  makiiii?  a 
drain,  which,  under  29  &  30  Vict.  c.  90,  s/lO, 
the  lessor,  as  owner,  might  have  been  required 
by  the  sewer  authority  to  make,  but  which 
the  lessee  had  made  under  an  arrangement 
"with  the  lessor,  by  which  the  expense  was  to 
be  borne  by  the  party  liable.  Crosse  v.  RwOy 
9  L.  R.,  Exch.  209;  23  W.  U.  0. 

By  a  lease,  the  tenant  agreed  to  pay  the 
rent,  **  without  any  deduction  in  respect  of 
any  taxes,  rates,  assessments  or  charges  what- 
soever, the  landlord's  pn»perty  tax  only  ex- 
cepted:"— Held,  that  lie  was  bound  to  pay 
the  tithe  rent-charge  imposed  upon  the  de- 
mised heredibiments.  Lockwood  v.  Wihon,  43 
L.  J.,  C.  P.  179;  30  L.  T.,  N.  S.  761;  22  W. 
R  919. 

When  liability  to  pay  becomes  fixed.]— A 
local  act  for  the  parish  of  Mirylebone  makes 
the  occupiers  of  houses  liable  to  be  assessed 
to  parochial  rates.  The  lessor,  landlord, 
owner,  or  proprietor  of  houses  let  out  in  parts 
is  to  be  deemed  the  occupier,  and  be  liable 
to  the  payment  of  rates;  and  every  per- 
son renting  or  occupying  any  such  part  is  to 
be  liable  an<l  compellable  to  pay  such  rates, 
and  may  deduct  the  same  out  of  the  next  or 
any  other  rent  due  to  such  lessor,  &c.  :  — 
Held,  that  to  render  the  occupier  of  part  liable 
to  pay,  and  to  enable  him  to  deduct  the  rates 
for  the  whole  of  the  house,  the  landlord  must 
be  assessed  to  the  rates.  Lobbfm  v.  Cook,  8 
n.  &  N.  238;  27  L.  J.,  M.  C.  254. 

A  local  act  gave  a  corporation  power  to  call 
on  the  .owner  (i.  c.,  the  person  receiving  the 
rack  rent)  of  any  hfiuses,  t.»  pave  the  street 
opposite  to  his  houses,  and  in  default  to  do  it 
themselves,  and  recover  the  expenses  from 
sach  owner  by  action,  and  also,  as  ait  ad- 
ditional remedy,  by  obliging  all  his  tenants  to 
pay  to  the  extent  of  their  unpaid  rent,  whether 
Uie  expenses  were  incurred  before  their  own 
r^rticular  houses  or  not.  A.  let  a  house  to 
B.,  who  covenanted  to  pay  and  discharge 
*'all  taxes,  rates,  assessments  and  imposi- 
tions payable  in  respect  of  the  demised 
premises."  The  c»»rporation,  on  default  by 
the  landlord,  paved  the  street  before  the  ten- 
ant's house;  tliH  landlord  paid  the  money  ex- 
pended by  them  in  his  default,  and  sought  to 
recover  it  from  the  tenant  on  his  covenani : — 
Held,  that  he  was  not  liable.  Tidswell  v. 
Whitworth,  36  L.  J.,  C.  P.  103;  2  L.  R.,  C. 
P.  326;  15  W.  R,  427;  15  L.  T..  N.  S.  574. 

A  lease  contained  a  covenant  by  the  lessee 
to  pay  all  rates  and  taxes,  aid  a  proviso  for 
re-entry  on  breach ;— Held,  first,  thait  the  non- 
payment within  a  reasonable  time  of  a  poor- 
rate,  which  had  been  duly  as.sessed,  allowed 
and  published,  was  a  breach  justifying  a  re- 
entry by  the  landlord,  and  that  it  was  not 
necessary  to  show  that  the  rate  had  been  de- 
manded of  the  tenant,  or  that  express  notice 


of  it  had  been  pjiven  to  him.  Davis  v.  BurreUf 
IOC.  B.  821;  15  Jur.  058. 

Held,  secon<lly,  that  if  the  covenant  meant 
to  p.iy  on  demand,  a  personal  demand  was  not 
necessary,  but  that  a  denianel  on  the  premises 
of  the  tenant's  son  was  suffieient.     Ih. 

2.  Deducting  from  Rent, 

Rig^ht  of  tenants  to  deduct  sums  paid.] — By 
the  Metropolis  Manngement  Amendment  Act, 
18(^2.  s.  9(),  the  owner  shall  allow  the  oorupier 
to  deduct  out  of  the  rent  from  time  to  lime 
becoming  due  in  respect  of  the  premises  the 
sums  of  mon(»y  whicMi  the  occupier  pays  to 
the  vestry  or  distriet  board  for  works  done  by 
them  under  the  act: — Held,  that  tf>  entitle  the 
occupier  to  avail  himself  of  that  provision, 
the  money  must  have  been  actually  paid ;  and, 
consequently,  that  a  distress  for  rent  which 
bectune  due  after  s<'rvice  of  a  notice  from  the 
vestry,  made  before  payment  to  the  vestry 
clerk,  was  not  illegal.  Ryan  v.  Thompsofi^  3 
L.  R..  C.  P.  144. 

A  leseee  Cf>venanted  that  he  would,  during 
the  continuance  of  the  term,  pay  and  dis- 
charge **all  taxes,  rates,  duties  and  assess- 
ments whatsoever  which  during  the  continu- 
ance of  the  demise  should  be  taxed,  assessed, 
or  imposed  on  the  tenant  or  landlord  of  tlio 
premises  demised  in  respect  ihercjof."  The 
vestry  of  the  ]mrish,  having  under  the  pro- 
visions of  the  Metropolis  Mnnagement  .Vets, 
paved  the  strfct  upon  which  the  demised 
premises  abutted,  assessed  the  sum  payable  by 
the  owner  as  his  proportion  of  the  estiiujit"  d 
expenses  at  49/.  2?.  6//.,  gave  the  occupier  a 
noiico  under  s.  96  of  the  act  of  1802,  re<|uiring 
him  to  pay  it,  and,  up'»n  his  failure  to  do  s  », 
took  proceedings  ngainst  the  owner  before  a 
masjistrate,  and  comp<'lle<l  him  to  piy:  — 
Held,  that  this  was  a  <luty  «»r  an  assessmeni, 
assessed  or  imposeil  upo'i  the  owner  in  re- 
spect of  the  premises,  within  the  covenant. 
Thrnnpsm  v.  l/ipworth,  3  L.  U  ,  C.  P.  149;  37 
L.  J  ,  C.  P.  74;  16  VV.  H.  312;  17  L.  T..  N. 
8.  507. 

The  exception  in  s.  8  of  37  &  38  Vict.  c. 
54,  to  the  right  of  a  tenant  of  a  mine  to  <lc- 
duct  one-half  of  the  rate  newly  imposed  by 
that  act,  and  |)aid  by  him,  fn»m  iho  rent, 
payable  to  his  l«?ss'»r,  inimely,  'Mmless  he  has 
specifically  contracted  to  pay  such  ratci  in  the 
event  of  the  aboKtio  i  of  the  exemoti'H  '' 
does  not  take  effect  in  favor  of  iljc  less'»r, 
unless  the  lease  has  in  terms  ant'u'ipa'ed  t  tc 
imposition  of  this  new  liability,  and  thrown 
it  upon  the  tenant;  ami  a  covenant  to  p-v 
the  rent,  **  free  of  and  from  all  rate-*,  taxes, 
tithe  rent  charges,  ex|MMises  and  deductions 
whatsoever,  parliamentary,  parochial  or  of 
any  other  nature,"  will  not  deprive  tht»  tenant 
of  his  right  to  make  the  deduction  given  l»y 
the  above  secticm.  Devonshire  v.  Rarrmo 
Hmnafite  Steel  Companjf,  4«  L.  J.,  Q.  B.  Div. 
96;  affirmed  on  appeal,  46  L.  .f  ,  Q.  B.  Div. 
435;  2  \j,  R.,  Q.  B.  Div.  286— C.  A. 

As  to  set-off  against  rent,  generally, — see 
this  title,  YU.,  4. 
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back  from  landlord  aftar  pay- 
ment of  rent  without  dednotion.] — If  a  tenant 
Cays  taxes  which  he  alleges  ought  to  have 
ecn  paid  by  liis  landlord,  and  afterwards 
pays  rent  for  two  years  subsequently^  without 
making  any  deduction,  he  cannot  recover  the 
ninount  ngiiinst  tlie  Inndlord.  Saunderwn  v. 
Hanson,  3  C.  &  P.  314— Tenterden. 

A  broker,  who,  wheu  receiving  rent  under 
a  distress,  deducts  a  sum  purporting  to  be  for 
land  tax,  is  not  to  be  considered  as  allowing 
the  land  tax,  so  ns  to  affect  the  landlord's 
right,  but  as  merely,  from  not  knowing  how 
to  act,  consenting  to  receive  the  money  with- 
out the  sum  deducted.     lb. 

Where  a  tenant  has  volnntnrily  paid  his 
full  rent,  without  deducting  a  landlord's  tax, 
for  upwards  of  a  year,  he  can  neither  recover 
it  back,  nor  plead  it  as  a  payment  in  replevin. 
Andrew  v.  Hdnofck,  1  B.  &  B.  37 ;  3  Moore, 
278.  And  see  Fuller  v.  Altbott,  4  Taunt.  105 
By  an  agreement  marsh  lands  were  demised 
subject  to  a  condition  that  the  tenant  should 
pay  all  outgoings,  nitcs,  taxes,  scots,  &c., 
whether  parochial  or  parliamentary,  which 
were  and  might  be  chargeable  on  the  lands. 
An  assessment  was  made  by  the  commis- 
sioners of  sewers  for  the  permanent  benefit  of 
the  lands,  in  certain  proportions,  upon  the 
owners  and  occupiers.  For  four  years  the 
tenant  paid,  in  the  first  instance,  both  his  own 
share  and  that  of  his  landlords,  and  upon  each 
half-year \s  settlement  of  accounts  for  rent 
due  with  the  landlord's  agent,  who  was 
ignorant  of  the  agreement,  the  sum  so  paid 
was  allowed  towards  the  rent,  and  the  re- 
ceipts were  given  for  the  balance : — Held,  in 
an  action  brought  upon  the  agreement  to  re- 
cover the  sums  so  allowed  as  arrears  of  rent, 
that  the  facts  supported  a  plea  of  payment 
of  the  rent.  Waller  v.  AjidrewSj  3  M.  &  W. 
812. 

A  plea  in  bar  to  a  cognizance  for  a  distress 
for  rent,  stated  that  divers  sums  had  been 
from  time  to  time  duly  assessed  on  the 
premises  for  land  tax,  and  paid  by  the  plaint- 
iff, wherefore  he  deducted  the  amount  of  the 
tax,  which  the  defendant,  as  landlord,  was 
liable  to  bear  in  respect  of  rent: — Held,  that 
this  plea  was  bad;  first,  in  not  stating  the 
specific  periods  for  which  the  respective 
sums  were  assessed  or  paid;  and,  secondly,  in 
not  stating  that  the  payment  was  made  after 
the  rent  distrained  for  had  accrued,  or  was 
•then  accruing  due.  Stuffbs  v.  Parsons,  3  B.  & 
A.  516. 

As  to  recovering  back  rent  from  landlord, 
— see  this  title.  VIL,  4. 

Vn.  Rent. 
1.  Contracts  to  pay  ;  liesenation. 

Covenants  and  agreements  to  pay,  in 
general.} — There  is  an  implied  covenant  for 
payment  of  rent  under  the  words  **  yielding 
and  paying."  Iggulden,  v.  May,  9  Ves.  330;  7 
East,  237;  3  Smith,  209;  2  N.  R.  449. 

Where  it  appears  on  the  face  of  a  lease,  as 


set  out  in  a  declaration,  in  an  action  on    ^bo 
covenant  for  rent,  that  the  lessor  has  only   axi^ 
equitable  interest,  the  covenant  for  the  p»ay - 
ment.of  the  rent  may  be  properly  treated  eta  A 
covenant  in  gross.     Pargeter  ▼.  Harris,  7    Q- 
B.  708;  10  Jur.  260;  l.")  L.  J.,  Q.  B.  113. 

Upon  the  marriage  of  A.«  the  grandson  of 
W.,  from  whom  A.  had  large  expectations,    a. 
house  and  lands  were  settled  upon  A.,  and  i^ 
was  agreed  that  the  grandfather  should  oc- 
cupy the   liouso   and  lands,  and  also  somo 
glebe-lands  belonging  U)  A.     There  was  evi- 
dence as  to  the   rent  that  was  to  be  paid^ 
which  was  about  the  actual  value.     A.  never 
enforccil  the  rent  during  the  eight  years  of 
his  grandfather^s    occupancy,    which   ceased 
with  his  death,  but   had   received   suras    in 
money  and   goods  equal   to  about  h«ilf  the 
alleged  rent.     Stuart.  V.  C,  allowed  nn  ex- 
ception to  the  master's  report,  allowing  the 
rent  as  alleged.    But  Cran worth,  C,  reversed 
his  decision,  coming  to  the  conclusion  that 
there  was  cither  an  express  contract  to  pay 
the  rent,  or  nn  agreement  to  occupy  as  any 
other  tenant,  and  pay  a  quantum  meruit;  the 
sums  and   goods    paid    to  go  towards    the 
rent.     AUngton  v.    Booth,  3  Jur.,  N.  S.  50 — 
C. 

Where  a  contract  was  made  by  the  plaintiff 
and  A.,  that  A.  should  build  houses  on  the 
plaintiff's  land  and  procure  tenants  for  the 
same  at  a  given  rate,  and  himself  pay  the 
rent  till  he  so  procured  tenants  from  the 
Michaelmas  then  next  ensuing: — Held,  that, 
under  this  contract,  no  tenancy  was  created 
between  the  plaintiff  and  A.  Taylor  v.  Jack- 
son.  2  C.  &  K.  22— Erie. 

The  plaintiff  being  the  owner  of  a  farm, 
and  lessee  of  the  tithe  commutation  rent- 
charge,  under  a  dean  and  chapter,  at  a  rent 
of  60/.  per  year,  let  the  land  verbally  to  the 
defendant  at  a  rent  of  400^.  a  year,  tithe  free: 
—Held,  that,  as  by  6  &  7  Will.  4,  c.  71,  s.  80, 
in  the  event  of  the  defendant  distraining  for 
the  tithe  rent,  she  would  be  compelled  to 
allow  the  same  to  tiie  plaintiff  in  account,  the 
plaintiff  was  tenant  to  the  defendant,  at  a 
rent  of  400Z.  MeggUon  v.  Bowes,  7  Exch.  GS3; 
21  L.  J.,  Exch.  284. 

A  declaration  averred  that  the  plaintiffs, 
being  tenants  to  H.,  of  chambers  at  a  certain 
rent,  payable  quarterly,  underlet  them  to  the 
defendant,  who  undertook  to  pay  the  rent  to 
H..  and  agreed  tliat  if  he  did  not  4o  so  he 
would  indemnify  the  plaintiffs  in  respect 
thereof,  and  that  the  defendant  did  not  pay 
the  rent  to  H.,  nor  indemnify  the  plaintiffs: 
— Held,  that  whether  the  contract  meant  that 
the  defendant  was  to  pay  to  H.  the  rent  due  ' 
from  the  plaintiffs  to  H.,  or  to  pay  the  rent 
under  the  demise  from  the  plaintiffs,  the 
promise  of  the  defendant  to  pay  did  not  ex- 
tend beyond  the  term  of  his  own  tenancy. 
Smith  v.  Coles,  1  L.,  M.  &  P.  794;  10  C.  B.  6; 
15  Jur.  250;  20  L.  J.,  C.  P.  37. 

The    defendant    entered    into    a    written 
agreement  with  the  plaintiff  to  take  premises  , 
at  a  rent  of  20«.  a  week,  payable  on  demand,  . 
and  subject  to  four  weeks'  notice  to  quit  on  . 
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either  side.  During  the  continuation  of  this 
tenancy,  a  verbal  agreement  was  made  between 
the  parties  that  the  rent  siiould  be  16«.  a 
week,  and  the  defeiidnnt  for  several  weeks 
paid  this  reduced  amount,  and  on  one  oc- 
casion submitted  to  a  distress: — Held,  that 
there  was  no  fresh  demise,  and  that  the 
original  rent  continued  to  be  the  rent  payable 
for  the  premises.  Crowley  v.  Vitttf^  7  Exch. 
319;  21  L.  J.,  Exch.  133. 

A.  demised  to  B.  premises  from  the  15th  of 
May,  1851,  at  the  yearly  rent  of  145?.,  payable 
on  November  14th  and  May  14tli.  These 
premises  had  been  let  to  C,  whose  tenancy 
expired  on  the  18th  May,  1851,  and  who  had 
omitted  to  give  a  notice  to  quit  to  one  of  his 
under-tenants,  who  occupied  a  cottage,  at  a 
yearly  rent  of  5Z. ;  and  m  consequence  B. 
could  not  obtain  possession  of  that  part  of  the 
premises.  It  was  then  agreed  that  A.  should 
receive  from  the  under-tenant  rent  for  two 
half  years,  and  deduct  that  5/.  from  the  rent 
to  be  paid  for  the  whole  by  B.,  and  tliat  B. 
should  pay  TOZ.  to  A.  on  the  14th  of  Novem- 
ber, 1851,  and  14th  of  May,  1852:— Held, 
that  such  aprreement  operated  as  a  new 
demise,  and  that*  A.  was  entitled  to  distrain 
for  70/.,  Which  became  due  on  tlie  14th  of 
November.  Watwn  v.  Waud,  8  Exch.  835; 
22  L.  J.,  Exch.  161. 

W.  and  B.  entered  into  partnership  in  1801 
as  millers,  W.  being  at  the  time  the  free- 
holder of  a  steam  mill  and  four  acres  of  land, 
subject  to  a  m«>rtgage.  One  of  the  provisions 
of  the  partnership  articles  was  that  tiie  busi- 
ness should  be  carried  on  upon  the  mill  and 
premises.  The  articles  also  provided  that 
the  stock  and  effects  of  W.  should  be  taken 
at  a  valuation  by  the  partnership,  and  that 
the  annuul  sum  of  210/.  should  bs  allowed 
and  paid  out  of  the  partnership  property  to 
W.,  his  heirs  and  assigns,  in  equal  half-yearly 
payments.  No  formal  demise  of  the  mill  and 
land  was  made  to  the  partnership.  In  1870 
the  partners  were  adjudicated  bankrupt,  and 
W.  instituted  prdceedings  for  liquidation  in 
respect  of  his  separate  estate.  The  trustee 
of  his  separate  estate  claimed  700/.  as  arrears 
of  rent  under  the  partnership  articles  against 
the  joint  estate.  The  mortgagees  also  served 
notices  upon  the  trustee  of  tlie  joint  estate, 
requiring  him  to  pay  to  them  all  rent  due  and 
thereafter  to  become  due: — Held,  that  no 
rent,  properly  so  called,  was  due  under  the 
agreement,  the  relation  of  landlord  and 
tenant  not  having  been  created.  Appleby^  Ex 
pnrte,  Wyche^  In  re,  20  W.  R.  411-^0.  J. 
B.  -     • 

A  lease  is  a  sale  pro  tanto,  and  a  premium 
reserved  on  a  lease  is  in  the  nature  of  pur- 
chase-money, for  which,  if  unpaid,  there  is  a 
!icn  on  the  land;  and  consequently,  unpaid 
premium  is  an  interest  in  land  within  9  Geo. 
2,  c.  36,  s.  8.  Shepheard  v.  Beetham^  46  L.  J., 
/;hanc.  Div.  763;  6  L.  R.,  Ch.  Div.  597;  25 
W.  R.  764;  36  L.  T.,  N.  S.  909- V.  C.  M. 

As  to  construction  of  covenants  for  pay- 
ment of  money,  generally,  —see  Covenant. 


—  to  pay  additional  rent,  as  penalty  or 
liquidated  damages.] — Upon  a  covenant  not 
to  plow  np  any  ancient  meadow,  and,  if 
he  does,  to  pay  an  additional  yearly  rent 
per  acre : — Held,  that  the  increased  rent  was 
not  a  penalty,  but  a  liquidated  satisfaction 
fixed  and  agreed  upon  by  the  parties;  and 
therefore  a  court  of  equity  ought  not  to  in- 
terpose in  an  action  brought  for  the  recovery 
of  It.     liolfe  V.  Petei'don,  2  Bro.  P.  C.  436. 

On  a  reservation  of  5^.  per  acre  during  the 
last  twenty  years  of  a  term  for  every  acre  of 
meadow  thereby  demised,  which  the  tenant 
should  plow,  dig,  ear.  break  up,  or  convert 
into  tillage  during  the  last  twenty  years  of 
the  terra,  and  so  after  that  rate  for  any  greater 
or  less  quantity  than  an  acre,  or  less  terra 
than  a  year,  the  rent  is  due  in  the  last 
twenty  years  if  the  land  is  then  plowed, 
whether  it  was  first  plowed  within  the  last 
twenty  years  or  before ;  and  the  rent  continues 
payable' during  the  twenty  years,  though  the 
land  is  again  laid  down  to  permanent  grass. 
Birch  V.  Stephenson,  3  Taunt.  469.  And  see 
Hoicell  V.  Richarde,  11  East,  630. 

In  an  action  of  covenant  by  lessor  a^inst 
lessee,  on  a  lease  reserving  an  increased  rent 
for  every  acre  of  certain  lands  converted  intc*- 
tillage,  the  jury  having  given  damages  for 
the  actual  injury  sustained  instead  of  the  in- 
creased rent,  the  court  granted  the  plaintiff  a. 
new  trial,  althougli  it  was  urged  that  the 
verdict  was  consistent  with  justice,  the  judge 
having  expressly  directed  tlie  jury  to  find 
damages  to  the  amount  of  the  increased  rent; 
and  it  was  granted  without  payment  of  costs. 
Farrant  v.  Olmitis,  3  B.  &  A.  692. 

A  lease  gmnted  by  virtue  of  a  power,  en- 
abling a  tenant  for  life  to  makes  leases  with- 
out impeachment  of  waste,  contained  a  pro- 
viso, that  the  tenant  should  pay  a  further  rent 
of  lOZ.  per  acre  for  plowing  up  pasture 
land,  or  ror  managing  the  farm  contrary  to 
the  covenants.  In  an  action  to  recover  the 
penalty,  a  motion  in  arrest  of  jutlgment,  on 
the  ground  that  this  amounted  to  a  license  to 
commit  waste,  was  disallowed.  Bringloe  v. 
Ooodeon,  8  Scott,  71;  5  Bmg.  N.  C.  738;  I 
Am.  822. 

A  farm  and  lands  were  demised  to  a  tenant 
at  a  yearly  rent,  and  also  under  and  subject 
to  certain  yearly  payments  in  case  the  tenant 
should  not  crop,  manure,  and  manngc  the 
farm  in  manner  therein  specified  and  cove- 
nanted ;  and  also,  in  case  the  tenant,  in  the 
last  three  years  of  the  term,  should  sow  more 
than  seventy  acres  of  clover  in  one  year,  the 
additional  rent  of  lOl.  an  acre,  for  every  acre 
above  seventy  acres,  for  the  remainder  of  the 
term: — Held,  that  the  additional  rents  were 
in  the  nature  of  liquidated  damages,  and  not 
of  penalties.     Janes  v.  Green,  3  Y.  &  J.  298. 

A  lease  contained  a  stipulation,  that,  for 
every  acre,  and  so  on  in  proportion  for  a  less 
quantity  of  the  land  whicli  the  lessee  should 
suffer  to  be  occupied  by  any  other  person 
without  the  consent  of  the  landlord,  an  addi- 
tional rent  Should  be  paid.  The  tenant  un- 
dertook to  iise,' occupy,  dress,  and  manure  the 
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land  according  to  tbe  custom  of  the  country. 
The  tenant,  witliout  the  consent  of  the  land- 
lord, sutTered  other  persons  to  use  small  por- 
tions of  the  land  for  the  purpose  of  niisiiig  a 
potato  croj).  It  was  proved  to  he  the  custom 
of  the  country  for  farmers  to  pursue  that 
course: — Held,  that  the  landlord  was  entitled 
to  the  additional  rent,  this  being  an  occupation 
by  other  persons.  Qreenslcule  v.  lapacotty  1 
C,  M.  &R.  55;  4  Tyr.  506, 

In  a  lease  of  land,  the  lessee,  in  addition  to  a 
reserved  rent,  covenanted  to  pay  a  penal  rent 
for  pasture  land  broken  up,  or  **  used  or  con- 
verted to  any  other  use  than  for  meadow 
land  :*' — Queere,  whether  using  the  land  as  a 
race-course  and  ground  for  training  horses  was 
a  breach  of  the  covenant  ?  at  all  events,  tiie 
question  is  one  for  a  jury,  and  not  determin- 
able by  the  court  on  demurrer.  Aldrid^e  v. 
HoiDctrd,  5  S<ott,  N.  U.  62;i;  4  M.  &  G.   921. 

A  declaration  on  an  indenture  8tat(*d,  that 
the  ])laintiff  demised  to  the  defendant  a  farm 
for  ninety-nine  years,  at  a  yearly  rent  of  100^. ; 
and  also  yielding  and  paying  unto  the  plaint- 
iff, upon  the  days  of  payment  of  the  yearly 
rent  first  reserved,  over  and  above  the  same 
rent,  a  further  yearly  rent  or  sum,  according 
to  the  rate  of  20/.  the  acre,  of  any  grazing  or 
mowing  land  whic|^  the  defendant  should 
cause  to  be  plowed  or  used  in  tillage  with- 
out the  consent  of  the  plaintiff;  and  also 
yielding  and  paying  unto  the  plaintiff,  upon 
the  days  of  payment  of  the  yearly  rent  first 
named,  over  and  above  the  rent  so  re- 
served, according  to  the  rate  of  20/.  the  acre 
of  any  of  the  hmd  wlueh  the  defendant  should 
underlet,  or  upon  which  he  should  sow  pota- 
toes, or  from  wiiich  he  should  take  more  than 
three  crops  of  corn  or  gniin  in  any  one  course 
of  tilbige,  or  from  which  should  be  taken  a 
second  or  other  crop  of  wheat  without  making 
a  clean  summer  fallow,  or  from  which  should 
be  taken  a  third  crop  in  any  one  coivrse  of  till- 
age, witliont  seeding  down  the  same.  **  The 
several  eventual  or  contingent  rents,  if  any 
such  sliouM  become  due,  to  be  additional  to 
the  first-mentioned  rent,  and  to  be  paid  and 
payable  half-yearly,  by  equil  portions,  and 
the  first  payment  to  become  due  and  be  made 
at  that  day  of  payment  of  the  first- mentioned 
rent  which  should  first  or  next  happen  after 
such  evestual  or  contingent  rent  should  bo 
incurred,  and  to  continue  payable  from 
thenceforth  during  all  the  residue  of  the  term 
created.'"  A  breach,  that  the  defendant,  in 
three  successive  years  and  in  one  course  of 
tillige,  to  wit,  1843,  1844  and  1845,  took 
three  successive  crops  of  corn,  t^)  wit,  of  oats, 
and  did  «ot  seed  down,  whereby  he  became 
liable  to  Bay  a  certain  other  yearly  rent,  of 
125/. ;  «Bd  although  one  half-yearly  payment 
of  the  rent  kad  become  due-r-viz.,  on  the  25th 
of  Marcli,  1845,  yet  the  defendant  had  not 
paid  the  same.  Another  breach,  that  al- 
though two  other  half-yearly  paynients  of  the 
Ment  had  become  due — viz.,  on  tho  29th  of 
September,  1845,  and  the  25th  of  March,  1846, 
yet  defendant  had  not  paid  tbe  same.  Upon 
the  production  of  the  lease  at  the  trial,  it  ap- 


peared, thnt  in  addition  to  the  rcdden^Itim  ns 
set  out  in  the  declaration,  it  contain* -*J     t\\e 
following: — *'And    a'so    yielding  aiK"!      p^'y* 
ing  uiilo  plaintiff,  upon  the  days  for  paijriJieofe 
of  the  rent  first  reserved,  over  and  ab«»v«   tlie 
same  rent,  the  further  yearly  rent  or  911  m     of 
20/.  the  acre  of  lind  which  should  be  moweti, 
unless  the  defendant  should  once  at  the*   U-aisc 
in  every  three  years  bring  thereon  suffic-it-ut 
manure: — Held,  that  the  variance  could     not 
be   taken   advantage*  of  on  a  plea  of  nr»ti     est 
factum.     Bowtr$  v.  Niwn  (in  error),   I'd    Jur. 
834— Exch.  Chan». ;  S    C,  in  C(«uit  beh>w,    12 
Q.  B.  558,  n.;  18  L.  J.,  Q.  B   535. 

Held,  also,  that  the  defendant  was  liable  to 
the   contingent   rent   reserved    in    the   tliird 
branch  of  the  reddendum  for  taking    ilir«-e 
successive  crops  of  oats  without  seeding  dt*ii%'ii. 
lb. 

In  a  subsequent  action  to  recover  the  half- 
yearly  payments  due  on  the  29th  of  Se|>t em- 
ber, 1840,  and  the  2r)th  of  March,   1S47,    the 
declaration  was  as  before: — Held,    that    the 
sums  reserved  in  the  third  chiuse  of  the  red- 
dendum were  payable  as  rent  annually  <lufiiig' 
the  residue  of  the  term,  and  not  as  a  penalty 
on  the  occurrence  of  every  breach  of  the  cov- 
en:mt.      //;. 

A  tenant  agreed,  in  case  of  breach  of  all 
or  any  of  the  conditions  con^ainetl  in  the  con- 
tract, to  pay  an  additional  or  penal  rent,  to 
be  recovered  by  distress  or  otiierwise  as  the 
reserved  rent  was  recoverahle  by  law  as  be- 
tween landlord  and  tenant:— Held,  that  the 
additional  rent  was  not  a  penalty.  Wright  v. 
Tracy,  7  Ir.  R.,  C.  L   134— C.  P. 

In  18(>2,  A.  agreed  to  lease  a  mine  to  B. 
Disputes  arose  l)etween  the  parties,  and  A. 
brought  an  action  against  B.  under  the  agree- 
ment, and  B.  filed  a  bill  against  A.  to  have 
the  agreement  set  aside.  The  parties  then 
referred  all  the  matters  in  dispute  between 
them  to  arbitration,  and  the  arbitrator  award- 
ed that  the  agreement  for  a  lease  was  valid ; 
that  it  should  be  canceled,  and  that  B.  should 
pay  to  A.  5,51>)/.  B.  died,  and  a  suit  was 
instituted  to  administer  his  esttite,  under 
which  A.  carried  in  a  claim  to  rank  as  a  spec- 
ialty creditor  in  respect  of  the  sum  awarded: 
— Held,  that  the  sum  was  awarded  by  way 
of  damages  and  not  for  rent,  and  therefore 
was  not  entitled  to  rank  as  a  specialty  debt. 
Talbot  V.  Shrewsbury,  10  L.  R.,  Eq.  2(5— V. 
C.  M. 

A  lease  contained  covenants  by  the  lessee, 
to  pay  an  increased  rent  of  20^  for  every  acre 
which  he  should  plow  up  over  and  ab««ve 
one-third  part  of  the  demised  lands;  and  also 
that,  in  case  he  should  plow  up  one-third, 
or  greater  or  less  part,  he  should  lay  do\in 
the  same  with  clover  or  grass  seeds.*  The 
lessee  plowed  more  than  one  third,  paid  the 
increased  rent  for  it,  and  then  laid  it  down 
in  pasture: — Held,  that,  ujnm  the  construc- 
tion of  both  the  covenants  taken  together, 
the  increased  rent  ceased  to  accrue  from  the 
time  that  the  plowed  land  had  been  restored 
to  pasture.  Domvile  y.  Forde^  7  Ir.  R.,  O. 
L.  534— Q.  B. 
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As  to  distinction  between  pennlties  and 
liquidnteil  dnmagcs,  generjiUy, — see  Con- 
TKACT  OR  Agreement. 

To  ixrhat  parties  rent  reserved  is  payable.] 
— Upon  a  lease  by  tenants  in  common  the 
survivor  may  sue  for  the  whole  rent;  although 
the  reservHiion  is  to  the  lessors  according  to 
their  respective  interests.  Wallace  v.  M^Laren^ 
1  M.  &  R.  510. 

One  of  several  joint  tenants  may  demand 
and  rt'ccivo  the  whole  rent  duo,  and  give  a 
discbarge  for  it,  and  such  a  discharj^e  is  good 
and  binding  on  his  companions.  Itohinsoii  v. 
noffinfiu.  1  M.  «&  P.  474;  4  Bing.  562;  3  C. 
&  P.  234. 

One  or  two  joint  tenants  may  demise  hi  a  or 
their  portion  to  nnoihfr,  so  as  to  create  the 
relationship  of  landlord  and  tenant  between 
them,  with  aright  to  distrain  in  respect  of 
rent  in  arrear.  Cotcper  v.  Fletcher^  34  L.  J., 
Q.  B.  187;  V\  W.  U.  739;  12  L.  T.,  N.  S. 
420;  GB.  «&  S.  4G4. 

Where  one  seized  in  fee  settles  lands  on 
himself  for  life,  with  remiinders  to  other  per- 
sons, n^aerving  a  leasing  power,  which  he 
afterwanls  exercises,  reservmg  rent  to  him- 
self, his  heirs  and  assigns,  those  In  remaindei* 
shall  have  the  rent.  Greenaicay  v.  Hart^  14 
C.  B.  340;  2  C  L.  R.  370;  18  Jur.  449;  23 
L.  J..  C.  P.  115. 

So  where  one  seized  in  fee  settles  lands  on 
A.  for  life,  with  remainders,  an<l  gives  hiro  a 
lensing  power,  which  he  exercises,  reaervinj? 
rent  dnring  the  term  to  himself,  his  heirs  and 
assigns  those  in  remainder  shall  take  it.     Ih. 
The  defendant  being  in  possession  of   pre- 
mises under  a  lease  from  two  tn^stees,  of  a 
term  which   had  expired,  a  new  lease  was 
granted  for  a  further  term,  but  was  executed 
by  one  only  of  the  trustees.     The  defendant 
paid  rent  to  both  trustees  until  one  of  them 
died,  and  for  the  rent  duo  after  his  death  the 
other  trustee  brought  nn  action  for  use  and 
occupation: — Held,  that  he  might  maintain 
the  action  in   iiis  own  name  and  right,  and 
was  not  bound  to  sue  as  surviving  trustee. 
WheatUy  v.  Boyd,  7  Exch.  20. 

B.,  being  mortgagee  in  fee  simple  of  lands, 
and  the  equity  of  redemption  in  fee  belong- 
ing to  Billings  by  indenture  of  lease  and  re- 
lease, dated  October,  1838,  between  Billings 
of  the  first  part,  B.  of  the  second  part,  T.  of 
the  third  part,  and  II.  of  the  fourth  part, 
Billings  did  limit  and  appoint,  and  B.  con- 
veyed to  II.,  and  Billings  confirmed,  the 
lands,  to  have  and  to  hold  the  same  to  H., 
his  heirs  and  assigns,  to  the  use  of  II.,  his 
heirs  and-  assigns,  forever,  subject  to  a  pro- 
viso for  redemption,  by  Billings^  his  heirs 
and  assigns,  on  ])ayment  of  5,0002.  There 
v!:iH  a  ])rovLso,  that  if  default  shovild  l)e  made 
in  payment  of  that  money,  it  should  be  law- 
ful for  II.,  his  heirs  and  assigns,  to  sell.  This 
deed  contained  a  proviso  for  quiet  enjoyment 
by  Billings,  until  default;  also  the  following: 
J.' >  Provided  always,  and  it  is  expressly 
agreed  and  declared  between  and  by  the 
jmrtieS)  that  if  at  any  time  hereafter,  when 


and  so  soon  as  IT. ,  and  every  other  person 
claiming  or  to  claim  by,  from,  through  or 
under  him,  shall,  under  or  by  virtue  of  any 
power  or  authority  herein  contained,  enter 
into  or  upon  or  othenvise  become  possessed 
of  the  premises,  or  any  part  thereof,  ihe 
same  shall  thenceforth  bo  subjected  and  be 
charged  to  and  with  the  payment  to  Billings 
and  his  assigns  of  the  annual  sum  of  40/. ; 
and  the  same  shall  thenceforth  be  recovereel 
or  recoverable  by  distress  or  otherwise,  upon 
or  out  of  the  mortgaged  premises."  This 
conveyance  was  executed  by  B.  and  Billings, 
but  not  by  H.  Default  having  been  made  in 
payment,  H.  entered  into  possession  for  the 
purpose  of  exercising  the  power  of  sale,  and 
by  deed,  dated  1847,  he  conveyed  to  T.,  who 
entered  into  possession  of  the  lands,  and 
duly  paid  the 40?.  rent: — Held,  first,  that  the 
charge  of  tho  rent  of  401,  a  year  was  not  a 
good  reservation  of  a  rent,  inasmuch  as  it 
was  in  favor  of  a  person  not  liaving  a  legal 
estate  in  the  lind.  Gilhertson  v.  RiehartU,  4 
H.  &  N.  277;  28  L.  J.,  Exch.  158. 

Held,  secondly,  that  there  was  no  creation 
of  a  rent-charge,  good  at  common  law,  be- 
cau«»e  tho  releasee  in  fee  simple  did  not  execute 
the  deed  of  1838.     Ih. 

Held,  thirdly,  that  the  rent  was  well 
created  by  way  of  use  under  the  statute.     Th, 

Held,  l^onrthly,  that  the  declaration  of  this 
use,  thouirh  after  the  limitation  of  tlie  estate 
to  II.,  an<l  his  heirs  and  assigns,  to  the  use  of 
H..  his  heirs  and  assigns,  was  not  open  to 
objection  as  being  a  use  upon  a  use.     Ih, 

Held,  fifthly,  that  assuming  that  the  rent 
might  arise  at  any  time,  however  disbmt,  the 
limitation  was  not  void  for  remoteness  as 
tending  to  a  perpetuity.     lb,  . 

By  a  turnpike  act  it  was  provided,  that  in 
leases  of  the  tolls,  the  rent  shall  be  made  pay- 
able to  the  treasurer,  and  that  in  default, 
every  such  lease  shall  be  null  and  void  to  all 
intents  and  purposes  whatsoever.  A  lease 
was  made  whereby  the  rent  was  resei-ved  to 
the  trustees  or  their  treasurer: — Held,  first 
that  the  reservation  in  the  alternative  was  bad 
within  the  former  part  of  this  clause:  and, 
secondly,  that  the  words  "null  an<l  void  to 
all  intents  and  purposes"  were  to  Ix!  construed 
as  meaning  absolutely  void,  and  not  voidable 
only.  PeavM  v.  Morriee,  4  N.  &  M.  48 ;  2  A. 
<&  £.  84. 

As  to  effect  of  assignnqpnt  of  rent  or  re- 
version,— see  this  title,  IX. 

Amotrnt  of  rent.] — A  net  rent  is  a  sum  to  be 
paid  to  the  landlord  clear  of  all  deductions. 
J^mnttt  ▼.  Womatk,  7  B.  &  C.  637-,  1  M.  & 
H.  C44;  3  e.  &  P.  00. 

If  A.  agrees  to  let,  and  B.  to  tak(»  a  mes- 
suage, f ifmi  a  day  past,  for  a  term  of  ten 
yem^s,  '*atand  under  the  rent  of  802.,"  this  is 
an  agrceme&t  by  B.  to  pay  a  vent  of  80Z. ;  and 
therefore,  if  there  is  a  power  of  re-€nti7  in 
case  of  a  breaeh  of  *'any  of  tho  agreements 
therein  contained,"  A.  has  a  ]>owerof  re-entry 
for  non-payment  of  rent,  and  may  bring  eject- 
ment, although  there  is  no  express  agreement 
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to  pay  tho  rent.  Do€  d.  Rairw  v.  KneUer,  4 
C.  &  P.  8— Tcntcrden. 

A.  demised  a  colliery  to  B.,  nnd  B.  cove- 
nanted to  pay  as  rent  **ono-third  part  of  the 
money  that  should  arise,  be  made,  receive<l, 
or  produced  from  tho  sale  of  the  coals ;'^  and 
covenanted  to  keep  '*truc  accounts  of  all  coal 
daily  raised,  and  to  make  and  deliver  true 
copies  thereof  to  A.  f  ^ — Held,  that,  tnking  the 
two  covenants  together,  the  rent  was  to  be 
calculated  on  tho  amount  of  coal  sold,  and  not 
on  the  amount  of  money  actually  received. 
Edwards  v.  liees,  7  C.  &  P.  840— Coleridge. 

In  an  action  on  an  indenture  of  demise  of  a 
coal  mine,  made  on  the  8th  July,  1805,  re- 
serving one-fourth  of  the  coal  raised,  or  the 
value  in  money,  at  the  election  of  the  lessor ; 
and  if  the  one-fourth  fell  short  of  400Z.  per 
annum,  then  reserving  sucli  additional  rent  as 
would  .make  up  that  annual  sum,  to  bo 
rendered  monthly  in  equal  |)oilion3:— Held, 
that  the  lessor  having  elected  to  take  the 
whole  in  money,  might  declare  for  two  years 
and  three  months^  rent  in  arrear.  But  evcMt  if 
the  money  rent  was  reserved  annually,  the 
plaintif!  might  remit  his  claim  as  to  the  three 
months^  rent,  and  enter  up  judgment  for  the 
two  years*  rent  only.  Buckley  v.  Kenyon^  10 
East,  189. 

A  lease  of  mines  was  granted  for  thirty 
years  in  consideration  of  2o0/.  paid  down,  and 
a  reservation  of  5002.  to  be  piid  annually  dur- 
ing the  first  ten  years,  which,  with  a  power  of 
re-entry  in  casie  of  non-payment,  wtis  reserved 
to  the  lessor,  his  heirs  and  assigns.  The  pay- 
ments were  to  be  made  clear  of  all  deductions 
for  rates  and  taxes  except  property  tax,  and, 
if  more  than  one  acre  per  annimi  wa<4  worked, 
the  5002.  for  that  year  was  to  be  increased 
proportionately,  but  no  payments  were  to  be 
made  after  the  total  sum  of  5,O0OZ.  had  been 
thus  paid :— Held,  that  the  annual  payments 
of  5002.  were  of  the  nature  of  rent,  and  were 
not  installments  of  unpaid  purchose-monev. 
Barrs  v.  Z«i,  12  W.  R.  525;  83  L.  J.,  Chanc. 
437— V.  C.  W. 

In  a  lease  of  land  for  twenty-one  years, 
from  25th  of  March,  1848,  it  was  covenanted 
that  the  lessee  should  pay  a  stipulated  sum 
for  the  first  year,  with  a  proviso  that  the  rent 
for  each  subsequent  year  of  the  term  should 
be  reduced  or  increased,  according  to  the 
average  price  of  wheat  in  any  one  year  of  the 
term,  such  average  to  be  taken  and  ascertain- 
ed from  the  then  •current  year's  averages, 
which  were  taken  in  the  month  of  January  in 
every  year,  under  and  bv  virtue  of  the  Tithe 
Commutation  Act,  C  &  7"  Will.  4,  c.  71,  s.  56, 
which  is  the  result  of  the  sales  during  seven 
years  ending  on  Thm*sday  next  before  Christ- 
mas-day then  next  preceding: — Hold,  that 
the  rent  must  be  computed  according  to  each 
septennial  average  so  published  in  each  year. 
KendaU  v.  Baker,  11  C.  B.  S42;  16  Jur.  479;  21 
L.  J.,  C.  P.  110. 

Time  for  which  rent  is  payable.] — A  sub- 
sequent agreement  may  by  relation  operate  to 
make  a  reservation  of  rent  from  the  banning. 
M'Uish  V.  TaU,  Cowp.  781. 


On  a  parol  demise,  rent  was  to  be  payable 
from  the  Lady -day  following: — Held,  that 
evidence  of  the  custom  of  the  country  was  ad- 
missible to  show  that  tho  parties  meant  Old 
Lndy-day.  Doe  d.  Hall  v.  Berwm^  4  B.  &  A. 
688.  S.  P.  Denn  d.  Peten  v.  HopHnaon,  8  D. 
&  R.  507. 

But  parol  evidence  is  not  admisfuble  to 
prove  an  additional  rent  payable  by  a  tenant^ 
beyond  that  expressed  in  the  written  agree- 
ment for  a  lease.  Preston  v.  Merceau,  2  W. 
Bl.  1240. 

As  to  commencement  and  duration  of  term, 
— see  this  title,  XL,  2. 

At  what  time  rent  becomes  payable.] — 
Under  an  agreement  for  the  quarterly  pay- 
ment of  rent,  the  first  payment  becomes  due 
at  the  end  of  the  first  quarter,  and  the  custom 
of  the  country  to  pay  rent  in  advance  cannot 
be  imported  into  it.  Doed,  Mitchell  v,  Weller^ 
1  Jur.  622. 

By  an  agreement  dated  the  8th  September, 
the  defendant  agreed  to  let  a  house  to  the 
plaintiff  for  seven  years,  at  an  annual  rent, 
payable  quarterly,  the  first  payment  to  be 
made  on  the  25th  of  March  following: — Held, 
that  a  quarterns  rent  only  became  due  on  tho 
25th  March.  Hutchins  v.  Scott,  2  M.  &  W. 
809;  M.  &H.  194. 

But  under  a  reddendum  of  a  yearly  rent, 
payable  by  four  equal  quarterly  pajrments, 
commencing  from  the  25th  day  of  March, 
then  instant,  the  first  quarter's  rent  is  paya- 
ble on  the  said  25th  day  of  March ;  and,  con- 
sequently, the  rent  is  a  beforehand  rent. 
Hopkins  v.  mimore,  3  N.  &  P.  453;  8  A.  &  E. 
463;  1  W.,  W.  &  H.  386;  2  Jur.  856. 

By  indenture  of  21st  March,  1828,  a  lessor 
demised  a  messuage  to  the  tenant,  habendum 
from  25th  March  then  instant,  for  the  term  of 
seven  years  then  next  ensuing,  wanting  seven 
days,  yielding  and  paying  yearly  and  every 
year  during  the  term  the  yearly  rent  of  285/. 
by  f<mr  equal  quarterly  payments,  on  the  25th 
March,  24th  Juno,  29th  Septeml)er,  and  25th 
December  in  every  year,  commencing  from 
25th  March  then  instant;  and  the  lessee  cove- 
nanted to  pay  the  yearly  rent  of  285/.  on  the 
days  and  in  the  manner  appointed: — Held, 
that  285?.  was  payable  for  each  year;  and  that 
either  the  first  pttyment  was  to  be  made  on 
the  25th  March,  1828,  or  a  payment  on  25th 
March,  1835,  though  after  the  expiration  of 
the  term.     Ih, 

By  tt  memorandum  in  writing,  A.  agreed  to 
let  to  B.  a  house  at  a  yearly  rent  of  50/.,  with  a 
proviso  that  A.  should,  in  consideration  of  the 
yearly  rent  being  duly  paid,  give  B.  quiet 
possession  of  the  house;  and  B.  agreed  to 
pay  the  rent,  nnd  all  taxes.  The  memoran- 
dum concluded  thus: — *Mikewise  the  stable 
and  loft  over,  now  occupied  by  H.,  at  a 
further  rent  of  25/.  per  annum,  to  be  paid  on 
the  usual  quarter-days:" — Held,  that  the  res- 
ervation of  quarterly  payments  applied  only 
to  the  25/.  rent,  and  not  to  the  50/.  Coombes  v. 
Hmcard,  1  C.  B.  410. 

A.  agreed  to  let  to,  and  B.  agreed  to  take 
I  the  second  floor  in  a  house,  to  hold  from  the 
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25th  of  March,  1844,  for  a  twelvemonth 
certain,  and  thence  for  the  conttouanceof  the 
term  of  A. *s  interest  in  the  premises,  until  de- 
termined by  a  six  months'  notice  from  B.,  ex- 
piring nt  any  quarter  of  a  year,  at  the  rent  of 
120/.  a  year: — Held,  that,  after  the  expiration 
of  the  first  twelve  months,  the  rent  continued 
to  be  payable  yearlv.  CoUett  v.  Curlirw^  10  Q. 
B.  785;"  11  Jur.  890;  16  L.  J.,  Q.  B.  890. 

A  covenant  that  half  a  year's  rent  sliall  re- 
main in  the  hands  of  the  tenant  till  the  last 

year,  means  the  current  half  year.     v. 

Hieholls,  Lofft,  393. 

The  defendant  avowed  that  the  rent  was 
payable  at  Martinmas,  to  wit,  November  33d  : 
— Held,  that  this  must  be  taken  to  mean  New 
Martinmas;  and  the  plaintiff  having  shown 
that  the  rent  was,  in  fact,  payable  at  Old 
Martinmas,  the  court  refused  to  set  aside  a 
verdict  given  for  him.  Smith  v.  Walton,  8 
Binif.  235 ;  1  M.  &  Scott,  380. 

By  a  memorandum  dated  the  31st  of  Janu- 
ary, 1840,  between  B.  and  J.,  J.  agreed  to 
become  the  tenant  of  the  S.  farm  at  the  cus- 
tomary lime  of  entry,  under  the  following  con- 
ditions: viz.,  that  2G0Z.  annual  rent  should  be 
paid  at  the  usual  time  for  the  house,  premises 
and  lands  as  agreed  upon ;  and  B.  agreed  to 
layout  in  the  improvements  of  the  farm-honse 
a  sum  not  exceeding  200^. : — Held,  that  this 
agreement  did  not  necessarily  import,  in 
point  of  law,  that  the  yearns  rent  was  to  be 
payable  at  the  end  of  the  j^ar  from  the  time 
of  entry;  but  that  it  might  be  shown  from 
the  contemporaneous  or  subsequent  dealings 
of  the  parties,  that  their  understanding  was, 
that  the  rent  should  become  payable  at  an 
earlier  period.  Gore  v.  Loyd,  12  M.  &  W. 
463;  13  L.  J.,Exch.  306. 

The  plaintiff  and  defendant  agreed  that  the 
plaintiff  should  let,  and  the  defendant  take, 
premises,  subject  to  the  approval  by  the 
BUfierior  landlord  of  the  lease;  that  the  plaint- 
iff should  forthwith  apply  to  the  superior 
landlord  for  a  license  to  demise,  and  for  the 
defendant  to  carry  on  a  certain  trade,  and 
that  the  defendant,  ^' until  the  lease  should 
be  granted,  should  hold  and  occupy  the  prem- 
ises at  the  annual  rent  of  130^.":— Hold,  that 
the  rent  was  not  [xayable  until  the  required 
consents  had  been  obtained.  Broolc  v.  Fletdier 
and  Company,  37  L.  T.,  N.  S.  100— Q.  B.  Div. 

When  rent  is  payable  in  advance.] — Where 
there  was  a  stipulation  for  **  rent  to  commence 
at  Michaelmas,  and  to  be  paid  three  months 
in  advance,  such  advance  to  be  paid  on  taking 
possession :" — Held,  that  the  stipulation  could 
only  go  for  the  advance  of  the  first  quarter's 
rent.  IloUand  v.  Falser,  2  Stark.  161— Ellen- 
borough. 

A.  held  premises  of  B.  under  a  lease  for 
three,  seven,  or  ten  years,  determinable  on 
notice,  with  a  stipulation  that  the  amount  of 
a  quarter's  rent  should  be  paid  by  A.  on  tak- 
ing i)ossessiQn,  which  was  to  be  allowed  to 
him  for  the  last  quarter's  rent  '*on  the  de- 
tcrminatioQ  of  the  tenancy.'*    After  a  notice 


to  determine  the  lease  at  the  expiration  of  the 
third  year  had  been  given,  and  before  its  ex- 
piration, the  parlies  verbally  agreed  that  A. 
should  continue  tenant  for  another  year,  no 
express  mention  being  made  of  the  terms  of 
the  tenancy: — Held,  that  the  above  was,  in 
substance,  a  stipulation  for  a  forehand  rent, 
and  that  in  the  absence  of  any  express  men- 
tion of  other  terms,  A.  continued  to  hold, 
subject  to  the  terms  of  the  original  lease,  and 
consequently,  that  the  payment  made  on 
taking  possession  was  applicai)le  to  the  last 
quarter  of  the  fourth  year;  Finch  v.  Miller, 
5  C.  B.  428. 

In  18ol,  A.  became  tenant  of  premises  under 
terms  of  a  written  agreement  (not  under  seal) 
for  a  term  of  three  years,  the  rent  payable 
quarterly  in  advance.  A.  occupied  the  prem- 
ises for  some  time,  and  paid  several  qu:irters* 
rent,  and  the  receipts  given  to  him  by  the 
agent  of  the  landlord  stated  that  sach  pay- 
ments were  in  advance,  although,  in  fact,  A. 
never  paid  the  rent  in  advance: — Held,  that 
although  the  agreement  was  void  under  8  &  9 
Vict.  c.  106,  8.  8,  as  not  being  under  seal, 
still  that  the  receipts  taken  were  ample  evi- 
dence of  the  tenancy  being  upon  the  terms  of 
the  rent  being  pavable  quarterly  in  advance. 
Lee  V.  SmUh,  9  Exch.  662;  2  C.  L.  R.  1079; 
23  L.  J.;  Exch.  108. 

By  an  agreement  for  the  sale  of  a  house  and 
land,  7uZ.,  part  of  the  purchase-money,  was 
payable  on  signing  the  agreement,  and  1,500^, 
the  remainder  of  the  purchase-money,  was 
payable,  with  interest,  on  a  day  certain;  and 
after  stipnlating  for  the  delivery  of  an  ab- 
stract of  title  and  the  time  within  which  the 
title  should  bo  deemed  accepted,  the  agree- 
ment stated  that,  as  the  purchaser  was  to  be 
let  into  immediate  possession,  and  for  the 
purpose  of  securing  the  due  performance  of 
the  several  agreements  therein  contained,  the 
purchaser  admitted  himself  to  be  a  tenant 
from  week  to  week  to  the  vendor  of  the 
hereditaments  thereby  agreed  to  be  sold,  at  the 
weekly  rent  of  SOL,  payable  in  advance: — 
Held,  that  the  agreement  gave  a  right  of  dis- 
tress to  the  vendor  for  the  sum  payable  as  a 
weekly  rent.  Yeoman  v.  Ellison,  36  L.  J.,  C. 
P.  326;  17  L.  T.,  N.  8.  65. 

An  agreement  to  take  a  house  having  been 
entered  into,  conditioned  to  pay  two  quarters' 
rent  in  advance,  the  tenant  entered  and  failed 
to  perform  such  condition.  In  an  action  to 
recover  that  sum: — Held,  that  a  count  for  use 
and  cccupation  did  not  apply  to  sucli  a  case, 
and  that  the  plaintiff  could  only  recover  under 
a  special  count  on  the  agreement.  Angell  v. 
Randall,  16  L.  T.,  N.  S.  489— B.  C. 

Right  to  payment  in  priority.] — The  estate 
of  a  deceased  lessee,  which  was  being  admin- 
istered by  the  court,  was  indebted  to  the  les- 
sor in  210^.  for  rent  secured  by  covenant  in 
the  ordinary  way: — Held,  that  the  lessor  was 
not  entitled,  since  33  «&  39  Vict.  c.  46,  to  be 
paid  in  priority  to  other  creditors.  Shirreff 
V.  UoHtinfjs,  25  W.  R.  842;  6  L.  R.,  Ch.  Div. 
610— V.  C.  M. 
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2,  Destruction  of  or  Injury  to  Premises;  Eric- 
tiou  or  Expulsion  of  Teiuxnt, 

Effect  of  destruction  of  whole  or  part  of 
premises.] — A  lessee,  who  covcnunts  to  i>ay 
rent  and  to  repair,  wiihnn  express  exception 
of  ca^fUulties  by  lire,  is  liable  upon  the  cove- 
nant for  rent,  though  the  premises  are  burnt 
down,  and  not  rebuilt  by  the  lessor  after 
notice.     Belfour  v.   Weston,  1  T.  R.  810. 

Thi*  defendants  were  tenants  from  year  to 
year  to  the  piaintiSE  of  the  upper  floors  of  a 
ware'iouse.  at  a  rent  payable  quarterly ;  the 
premises  were  destroyed  by  an  accidental  tire 
in  the  middle  of  a  quarter,  and  were  wljolly 
untenantable  until  rebuilt  about  seven  months 
after: — Held,  that  the  relation  of  landlord 
and  tenant  between  the  parties  was  not  de- 
termined by  the  destruction  of  the  premises, 
but  that  the  defendants  remained  liable  for 
rent  until  the  tenancy  should  be  in  the  usual 
manner  put  an  end  to,  and  that  such  rent  was 
recoverable  in  an  action  for  use  and  occupa 
tion.  Izoa  v.  Gorton,  7  Scott,  5:J7;  5  Bing., 
N.  i),  501;  3  Am.  3U;  3  Jur.  653. 

Wh^To  apartments  were  occupied  under  a 
parol  agreement  to  pay  an  annual  rent  quar- 
terly, and  they  were  destroyed  by  fire  in  the 
middle  of  a  quarter: — Held,  that  the  tenant 
was  liable  to  pay  compensation  for  his  actual 
occupation  to  the  time  when  it  ceased.  Packer 
V.  QMim,  I  G.  &  D.  10;  5  Jur.  1036;  1  Q. 
B.  421. 

A  tenant  of  premises  demised  by  a  written 
agreement  is  liable  for  rent  accruing  due  after 
th(!  prciulses  have  been  burnt  down,  and  are 
no  longer  habitable.  Baker  v.  HoUzapffeU,  4 
Taunt.  45. 

There  is  no  equity  in  favor  of  a  lessee  of  a 
houHC  liable  to  repiir  with  the  exception  of 
damage  by  fire,  for  an  injunction  against  an 
action  under  tlie  contract  for  payment  of  rent, 
upon  the  destnietion  of  the  house  by  fire. 
Holtmpffell  V.  Baker.  18  Ves.  115. 

A  testator  directed  his  trustees  to  allow  A. 
to  occupy  a  mill,  so  long  as  he  should  think 
proper  to  do  so,  "he,  nevertheless,  keeping 
the  premises  in  good  and  tenantable  repair, 
and  repiiring,"  at  a  rent  of  100/.  A.  accept 
ed  the  gift,  but  the  premises  were  afterwards 
totally  destroyed  by  accidental  fire: — Held, 
that  he  was  bound  to  reinstate  them,  and  was 
liable  for  the  rent  in  the  meanwhile,  and  that 
he  could  not  escape  from  the  liability  to  re- 
build by  declining  any  longer  to  retain  them. 
Oregg  v.  CoaUs,  23  Beav.  33;  2  Jur.,  N.  S. 
964. 

By  an  agreement  between  F.,  the  receiver 
appointed  in  chancery  for  lands  and  build- 
ings then*on,  and  J.,  it  was  recited  that  J.  had 
expended  money  in  improving  the  premises 
on  the  understanding  that  a  lease  should  be 
granted  to  him,  on  the  terms  after  mentioned, 
pursuant  to  a  previous  agreement  with  parties 
at  the  lime  interested;  and  that  P.,  in  con- 
sideration of  the  premises,  and  according  to 
his  power,  agreed  with  J.  to  let  to  him,  and 
J.  agreed  to  take,  the  land,  with  the  build- 
ings thereon,  lately  converted  at  J.*s  expense 


into  a  mill,  and  other  things,  to  hold    for 
twenty-one  years,  at  rent  payable  qujtrtcrly ; 
and  it  was  agreed  that,  wiien  that  ngrt'emeiit 
should  have  been  approved  of  by  the  0<^>urt 
of  Chancery,  or  the  master,  or  if  it  should  l>e 
ascertained  that  such  sanction  was  not  neces- 
sary, a  lease  should  be  executed  from  JF*.  to 
J.  (and  a  counterpart  by  J.),  under  the  terms 
of  the  agreement  stipulated,   wliich  should 
contain  covenants  on  the  part  of  J.  to  pay  the 
said  rent  in  manner  before  mentioned,  cloin- 
age   by  fire  excepted;    and   that,  until     tlie 
lease  should   be  granted,  P.   might  distrain 
•*  for  all  or  any  part  of  the  rent  hereby  agreed. 
to  be   paid."     Provided  that  the  agreemeut 
should  be  in  all   respects  subject  to  the  ap- 
probation of  the  Court  of  Chancery  or   the 
master,  F.  undertaking  to  endeavor  to  obtain 
such  approbation,  but  if  the  approbation  were 
rgfused,  the  agreement  to  be  void.     J.  entered 
into  possession  and  erected  new  buildings;  — 
Held,  that  J.  was  tenant  from  year  to  year  on 
such  terras  as  would  be  inserted  in   a  lejise 
pursuant  to  the  agreement  so  far  as  they  were 
applicable  to  a  tenancy  from   year  to  year; 
that,  if  any  part  of  the  premises  originally 
demised  was  destroyed   by  fire,    the    result 
would   be,    not   to    destroy  or  suspend    the 
whole  rent,  but  to  entitle  J.  to  a  deduction 
from  the  rent   according  to  the   proportion 
which  the  annual  value  of  the  destroyed  part 
bore  to  the  annual  value  of  the  whole,  takinjg 
the  whole  to  be  the   promises  as  originally 
demised,  not  as  improve<l  by  subsequent  ad- 
ditions made  by  J.     Bennet  v.  Irel/ind,  El., 
Bl.  &  El.  320;  28  L.  J.,  Q.  B.  48;  4  Jur.,  N. 
8.  1104. 

Premiaes  uninhabitable.] — Where  premises 
are  held  under  a  parol  agreement,  by  which 
the  landlord  is  to  do  the  necess:iry  repairs, 
and  the  tenant  quits  because  the  premises  are 
in  an  untenantable  state,  an  action  for  use 
and  occuimtion  is  maintainable,  though,  by 
the  landlord's  default,  tiie  tenant  has  not 
been,  and  could  not  be,  durinsf  the  period 
for  which  the  rent  is  claimed,  in  actual 
beneficial  occupation.  Surplice  v.  Farnstoorth^ 
7M.  &  G.  .170;  8  Scott,  K.  R.  307;  8  Jur. 
700;  13  L.  J.,C.  P.  215. 

In  an  action  by  a  landlord  for  rent,  the 
tenant  pleaded,  in  substance,  that  throuirh 
the  neglect  and  default  of  the  landlord  the 
house  and  premises  which  formed  \\m\  sub- 
ject of  the  letting  had  become  unfit  f»)r  habi- 
tation, in  consequemce  of  defects  which  the 
tenant  was  not  bound  to  rectify,  and  that, 
the  landlord  having  refused  to  remedy  these 
defects  when  required  to  do  so,  the  tenant 
quitted,  and  gave  up  to  the  landlord  p  »ssc3- 
sion  of  the  house  and  premises  before  any  of 
the  rent  claimed  had  accrued:— Held,  a  bad 
plea.  Marray  v.  Mom,  8  Ir.  R.,  C.  L.  300— 
Exch. 

As  to  obligations  to  repair, — sec  this  title, 

v.,  1. 

What  amounts  to  an  eviction  or  expulsion ; 
and  its  effect.]— A.n  eviction  by  a  landlord  of 
his  tenant  from  a  part  of  the  demised  prcm- 
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ises  creates  a  suspension  of  the  entire  rent 
during  the  continuance  of  the  eviction,  but 
the  tPDancy  is  not  thereby  put  an  end  to,  nor 
is  the  tenant  thereby  discharged  from  the 
perf  >rmnnce  of  Ins  covenants  other  than  the 
covenant  for  the  payment  of  the  rent.  Mbr- 
ri»on  V.  Chadwicl\  7  C.  B.  266;  6  D.  &  L.  567; 
18  L.  J.,  C.  P.  189. 

To  constitute  an  eviction  of  a  tenimt  by  his 
landlord,  which  will  operate  as  a  susi>ension 
of  rent,  it  is  not  necessary  that  there  should 
b(f  an  actual  pliysical  expulsion  from  any  piirt 
of  the  pnmises;  but  any  act  of  a  permanent 
character,  done  by  the  landlord  or  by  his  pro- 
curement, with  the  intcntifm  of  depriving  the 
tenant  of  the  enjoyment  of  the  premises  as 
demised,  or  any  part  of  them,  will  operate  as 
8uch  eviction.  Upton  v.  I'ownendy  17  C.  B. 
80;  1  Jur.,  N.  S.  1089;  25  L.  J  ,  C.  P.  44. 

Tiic  existence  of  the  intention  is  a  quesdou 
for  the  jury.     Ih. 

Where,  after  a  fire  on  premises  lot  to  two 
different  tenants  by  A.,  who  was  entitled  to 
have  the  premises  restored  by  the  superior 
landlord,  out  of  certain  insurance  moneys,  A. 
appn)ve<l  of  a  new  plan  submitted  to  him  by 
the  superior  landlord  without  the  consent  of 
the  ten:mt3,  and  the  premises  when  rebuilt  on 
that  plan  were,  in  the  one  case,  a  little 
smaller,  and  in  the  other,  a  little  larger  than 
before,  and  there  was  evidence  of  an  intention 
to  oust  the  tenants: — Held,  in  an  action  by 

A.  for  use  and  occupation,  for  rent  accruing 
after  the  premises  were  so  far  advanced  in 
rebuilding  as  to  be  permanently  altered,  that 
there  was  an  eviction  to  which  A.  was  a  party, 
and  that,  therefore,  the  rent  was  suspended. 
Ih. 

In  nn  action  upon  a  parol  demise,  a  plea, 
that  dtiring  the  term  it  was  agreed  that  the 
tenant  should  relinquish  the  possession  to  the 
landlord  for  a  month,  after  which  the  pos- 
session should  be  resumed  by  the  tenant;  and 
that  he  did  relinquish  the  possession,  but  the 
landlord  would  not  restore  the  possession,  is 
bad,  as  not  showing  an  eviction  or  a  surrender. 
Dunn  V.  Di  Nu&oo,  8  M.  &  G.  105;  3  Scott, 
N.  R.  487. 

In  an  action  by  a  landlord  against  his 
tenant,  on  a  farming  lease,  assigning  breaches 
on  his  covenants: — 1.  To  repair;  2,  not  to 
plow  meadow  land;  8,  or  depasture  orchards; 
4,  or  cut,  lop,  or  injure  trees,  woods,  or 
plantations ;  5,  or  assign  or  under-let  the 
premises,  or  any  part  thereof,  without  the  land- 
lord's consent  in  wilting;  he  pleaded  that, 
before  any  of  the  breaches  assigned,  ho  was 
evicted  and  kept  out  of  part  of  the  demised 
premises  by  the  authority  of  the  plaintiff:  — 
Held,  that  the  plea  afforded  no  defense  to  the 
action.     Newton  v.  AUin^  1  G.  &  D.  44;  1  Q. 

B.  018;  0  Jur.  90. 

An  owner  of  a  house  let  the  first  fioor  to 
the  defendant,  who,  being  desirous  to  under- 
let, put  a  man  in  to  show  tlio  rooms,  and  put 
jp  a  bill  in  the  window,  stating  that  the 
rooms  were  to  be  let.  Tlie  owner,  annoyed 
by  this  proceeding,  and  by  the  conduct  of 
the  man,  turned  him  out  of  the  house,  and 


took  the  bill  down,  but  left  the  keys  in  the 
rooms.  In  an  acticm  for  rent,  the  judge  left 
it  to  the  jury  to  say  whether  the  assault  upon 
the  man  was  for  the  purpose  of  expelling  him, 
or  with  the  intention  of  evictmg  the  defend- 
ant:— Held,  right.  Hejideraonv.  Mears,  5  Jur., 
N.  S.  709;  28  L.  J.,  Q.  B.  305;  7  W.  R. 
554;  S.   C,  at  Nisi  Prius,  1  F.  &  F.  030. 

The  rent  of  four  houses,  demised  for  a  term 
of  years,  being  in  arrear,  and  the  lessee  having 
assigned  his  lease,  and  two  of  the  houses  being 
unoccnpi<>d,  the  lessor  took  possession  of  these 
two,  first,  uy  putting  a  police  constable  in 
charge  of  them,  and  subsequently  by  pu<  ting  a 
person  in  possession,  under  a  parol  agreement 
to  grant  a  lease  of  the  four  hous(*s  as  soon  as 
possession  of  the  two  oihers  was  obtained: 
— Held,  that  taking  possession  of  the  unoccu- 
pied houses  did  not  amount  to  an  eviction. 
WJieeler  v.  Steven S'^n,  0  II.  &  N.  loo ;  30  L. 
J.,  Exch.  46;  9  W.  R.  283;  8  L,  T.,  N.  8. 
702. 

A  lessee  of  mines  of  ironstone,  coals,  and 
other  minerals  demi.'^ed  the  same  for  a  term  of 
years  to  the  defendant,  reserving  a  royalty 
upon  the  ore  nnd  coal  raised  by  him,  or  an 
annual  sum  in  lieu,  if  the  royalties  in  any  year 
should  not  amount  to  that  sum.  with  power 
to  the  lessee  to  distrain  for  the  rents,  reserva- 
tions and  royalties,  and  with  liiterty  to  the 
defendant,  during  (he  demise,  to  use,  jointly 
with  the  lessee,  a  railwaiy  then  on  the  land  de- 
mised; the  defendant  covenanting  to  ivpnir 
the  same  or  to  do  so  jointly  with  others  who 
might  use  it,  he  having  leave  to  divert  it  at 
his  own  expense  if  he  thought  fit: — Held, 
that  the  fact,  that  the  defendant  had  been 
prevented  by  the  plaintiff  from  using  the  rail- 
way, did  not  constitute  an  eviction,  bo  as  to 
disentitle  the  plaintiff  to  the  rent,  the  use  of 
the  railway  being  an  easement,  and  not  part 
of  the  demise.  WiUiamgy,  Hay  ward,  5  Jur., 
N.  8.  1417;  28  L.  J.,  Q.  B.  374;  7  W.  R. 
503;  1  £1.  <&E1.  1040. 

8.  Apportionment, 

SUitutea.]— [By  11  Geo.  2,  c.  10, ».  15,  after 
reciting  that,  whereas^  where  any  Utaor  or  land- 
lordj  lutDing  only  an  estate  for  life  in  tlie  hind$^ 
tenetnentaj  or  hereditamente  demi&etl^  happen*  (p 
die  before  or  on  the  day  on  which  any  rent  ie  re- 
ierved,  or  mctd-e  payable,  each  rent  or  any  par^ 
thereqfy  is  not  by  law  recoverable  by  the  executory 
or  adminietratore  of  such  lessor  or  landlord;  nor 
ia  the  person  in  reversion  entitled  thereto,  any 
other  than  for  the  uae  and  occupation  of  suA 
lands,  tenements,  or  hereditnments,  from  the 
death  of  the  tenant  for  life,  of  whic/^  advantage 
hath  been  often  taken  by  the  under-tenants,  who 
thereby  avoid  paying  anything  for  the  same;  for 
remedy  w/iereaf,  ic  is  enacted,  tha^  where  any 
tenant  for  life  should  happen  to  die  hefofre  or  on 
tite  day  on  which  any  rent  was  reeerveil  or  made 
payalle  upon  any  demise  or  lease  of  any  lands, 
tenements  or  Jici'edit€unents  which  determined  on 
tlis  death  qfsueh  tenant  for  life,  the  executors  or 
administrators  of  sucJi  tenant  for  life  shall  and 
may,  in  an  action  on  the  case,  recover  of  ami 
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frcm  mcli  under-tenant  or  under-tenants  of  eueh 
lands,  tenements  or  hereditaments,  if  suck  tenant 
for  life  die  on  the  day  on  which  the  same  was 
made  payable^  the  whole,  or,  if  before  such  day^ 
then  a  proportion  of  such  rent,  according  to  the 
tme  such  tenant  for  life  lited,  of  the  last  year, 
or  quarter  of  a  year,  or  other  time  in  wJiieh  the 
said  rent  was  growing  due  as  aforesaid,  making 
all  just  allowances,  or  a  proportionable  part  there- 
of respeetivdy. 

The  4  &  6  Will.  4,  c.  22,  reciting  the  above 
section,  and  that  doubts  have  been  entertained 
wlietlter  the  provisions  of  that  act  applied  to 
every  case,  in  which  the  interests  of  tenants  deter- 
mined on  the  death  of  the  person  by  whom  sucfi 
interests  have  been  created,  and  on  the  death  of 
any  life  or  lives,  for  which  such  person  wcu  en- 
titled to  the  lands  dentised-,  aUhmgh  every  such 
ca'te  is  within  the  miscJiief  intended  to  have  been 
remedied  and  prevented  by  the  act  and  that  it 
is  desiralde  that  such  doultts  should  be  removed  by 
a  declaratory  law;  and  also  reciting  that  by  law, 
rents,  annuities  and  other  payments  due  at  fixed 
or  stated  periods  are  not  apportionahle  (unless 
ejspress  provision  be  made  for  the  purpose),  from 
which  it  often  happens  tftat  persons  {and  their 
representatives)  whose  income  is  wholly  or  prin- 
eipaUy  derived  from  these  sources,  by  the  determi- 
nation thereof  before  the  period  of  payment 
arrives,  are  aeprived  of  means  to  satisfy  just 
demands,  and  other  evils  arise  from  such  rents, 
.  annuities  and  other  payments  not  being  appor- 
tion^ible,  which  evils  require  remedy,  enacts  and 
declares,  that  rents  reserved  and  made  payable 
on  any  demise  or  lease  of  lands,  tenements  or 
hereditaments,  which  have  been  and  shall  be 
made,  and  which  leases  or  demises  determined  or 
shall  determine  on  the  death  of  the  person  mak- 
ing the  same  {although  such  person  was  not 
strictly  tenant  for  life  thereof),  or  on  the  death 
of  the  life  or  Uses  for  which  such  person  was 
entitled  to  such  hereditaments,  slialt,  so  far  as 
respects  the  rents  reserved  by  such  leases  and  re- 
covery of  a  proportion  thereof  by  the  person 
granting  the  same,  his  or  her  exeeufors  or  admin- 
istrators {as  the  case  may  be),  be  deemed  within 
the  11  Geo,  8,  e,  19. 

By  ^  df  from  emd  after  the  passing  of  this 
act  (IG  June,  1884),  all  rents-service  reserved  on 
emy  lease  by  a  tenemt  in  fee,  of  or  for  any  life 
interest,  or  by  any  lease  granted  under  any 
power  {and  whi^h  leases  shall  have  been  granted 
after  the  passing  of  the  act,  and  all  rents-charge 
and  other  rents,  annuities,  pensions,  moduses, 
eompositiens,  and  all  other  payments  of  every 
description  in  the  United  Kingdom  of  Great 
Britain  and  Ireland,  made  payable  or  coming 
due  at  fixed  periods,  under  any  instmment  that 
shall  be  executed  after  the  p  Jsing  of  the  a^,  or 
(being  a  will  or  testamentary  instrument)  that 
Aall  come  inta  operation  after  such  date,  shall 
be  apportioned  so  and  in  such  manner,  that  on 
the  death  of  any  person  interested  in  any  such 
rents,  dc,  or  on  the  determination  by  any  other 
means  whatsoever  of  the  interest  of  any  such 
person,  he  or  she  and  his  or  her  executors,  ad- 
ministrators or  assigns,  shall  be  entitled  to  a 
proportion  of  such  rents,  dKc,  aceonling  to 
the   time  «Atdi  shaQ  bene  elapsed  from  the 


commencement    or     last    period   qf    payment 
tliereof,  including  the  day  of  tJte  dccUA  of  euek 
person,  or  of  the  determination  of  his  nr  her  i»- 
tereet,  all  just  allowances  and  dedtirtiana    in 
respect  of  charges  on  such  rents,  Sc.,  l>einff  enade^ 
and  that  every  such  person,  his  executora^  ad- 
ministrators  or  assigns,  shall  have  such  egnd  the 
same  remedies  at  law  and  in  equity  for  r-^coeeriisff 
such  apportioned  parts  of  the  said  r^nts^   ^e.^ 
when  the  entire  poriien  of  which  such  appnrtioned 
part  slioUform  part  shall  become  due  and,  pay- 
able,  and  not  before,  ae  he,  she  or  i^tey  toemld 
have  had  for  recovering  and  obtaining  sueh  entire 
rents,  dtc,,  if  entitled  tliereto,  hit  so  that  persons 
liable  to  pay  rents  reserved  by  any  lea^e  or 
demise,  and  the  Jands,  tenements  and  h^redita^ 
ments  comprised  therein,  shall  not  be  reeorted  to 
for  such  apportioned  parts  specifically  om  €»Jbre- 
said,  but  the  entire  rents,  of  which  such  ptfrtiane 
shall  form  a  part,  shall  be  received  and  reoorered 
by  the  person  or  persons  who,  if  the  act  had  nc€ 
passed,  would  have  been  entitled  to  such  entire 
rents,  and  such  portions  shaU  be  recoverable  Jrom 
such  person  or  persons  by  the  parties  entitled  to 
the  same  under  this  act  in  any  action  at  late  or 
suit  in  equity. 

By  8.  8,  theee  provisions  are  not  to  apply  to 
any  case  in  which  it  sliall  be  expressly  stipulated 
that  no  apportionment  shall  take  place,  or  to 
annual  sums  made  payable  in  polieies  of  aseur- 
anee  of  any  description,  ] 

Commissioners  under  the  powers  of  a  private 
act  purchased  land  lying  partly  in  two  parishes, 
for  the  purpose  of  forming  a  metropolitan 
road,  and  char^red  it  with  the  payment  of  an 
annual  rent.  By  the  Metropolis  Roads  Act, 
1863,  26  &  27  Vict.  c.  78,  s.  4,  it  was  provided 
that  so  much  of  the  road  as  lay  within  any 
parish  mentioned  in  a  schedule,  which  in- 
cluded the  two  parishes,  should  be  dealt  with 
as  part  of  the  common  highways  of  tlie  parish, 
and  all  quit-rents  and  other  outgoings  |>ayablo 
in  resi>ect  thereof  should  be  paid  as  part  of 
the  expenses  of  maintenance: — Held,  tlia'  the 
eflfect  of  the  act  was  to  apportion  ihc  rent  be- 
tween the  two  parishes;  and  that  the  repre- 
sentatives of  the  person  from  wh<»m  the  land 
was  bougiit  were  entitled  to  recover  from 
each  of  the  |)arishes  aproporiiunal  part  of  the 
rent;  and  that  the  proper  form  of  declaration 
was  one  fnimed  on  the  statute,  and  not  for 
use  and  occupation.  Sansom  v.  St.  /.conard 
{Vestry),  Shoreditch,  4  L.  R.,  C.  P.  634;  38 
L.  J.,  C.  P.  286;  18  W.  R.  40. 

WbAt  rents  apportionable.] — Upon  the 
death  of  a  tenant  in  tail,  the  rent  shrdl  be 
apportioned.  Fu^  v.  Gee,  Amb.  198;  3 
Swans.  604.  8.  P.,  Baillie  ▼.  Loek/iart,  2 
Macq.  U.  L.  Cas.  238. 

Land-tax,  quit-rent,  &c.,  are  not  apportion- 
able as  bet  wei'U  tenant  for  life  and  remainder- 
man.    Sutton  V.  Chaplin,  10  Ves.  66. 

A  lessee  of  100  at^res  of  land  accepted  the 
lease,  and  entered  upon  the  land.  Upon  his 
entry  he  found  eight  acres  in  the  possession 
of  a  person  cntitl^l  under  a  prior  lease  from 
the  lessor,  and  that  person  kept  |>os8es8ion  of 
the  eight  acres  until  half  a  year's  rent  became 
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due,  and  excluded  the  lessee  from  the  enjoy- 
ment during  thatperiod,  the  lessee  .continuing 
in  possession  of  the  remainder.  Tiie  prior 
lease  was  for  a  term  extcndin;^  l>cyona  the 
duration  of  the  latter  lease: — Held,  that  the 
latter  demise  was  wholly  void  as  to  the  eight 
acres;  and  that  the  rent  was  not  apportion- 
able,  and  the  lessor  was  not  entitled  to  dis- 
train for  the  whole  rent  or  any  part  of  it. 
I[€(de  y.  MadeeMie  (in  error),  1  M.  &  W.  747; 
2  Gale,  174 — ^Exch.  Cham.;  reversing  the 
judgment  of  the  Court  of  Exchequer,  in  2  C, 
H.  &R.  84;  1  Gale,  110;  5  Tyr.  1106. 

The  4  &  5  Will.  4,  c.  22,  s.  2,  does  not 
apply  to  rent«  payable  by  tenants  from  year 
to  year,  which  have  not  been  reserved  by  an 
instrument  in  writing.  MarMty,  In  re^  4 
Hylne  &  C.  484;  8  Jur.  767. 

The  4  &  5  Will.  4,  c.  22,  s.  2,  applies  to 
cases  in  which  the  interest  of  the  person  in- 
terested in  such  rents  is  terminated  by  his 
death,  or  by  the  death  of  another  person ;  but 
does  not  apply  to  the  case  of  a  tenant  in  fee, 
or  provide  lor  apportionment  of  rent  between 
the  real  and  personal  representatives  of  such 

Eerson,  whose  interest  is  not  terminated  at 
is  death.  Browne  v.  Amyoty  3  Hare,  173;  13 
L.  J.,  Chanc.  232;  confirmed  by  Beer  v. 
Beer,  12  0.  B.  60;  16  Jur.  223;  21  L.  J.,  C. 
P.  124. 

The  4  <&  5  Will.  4,  c.  22,  s.  2,  applies  to 
rents  reserved  by  leases  granted  after  the 
passing  of  the  act,  in  pursuance  of  a  power 
created  before  the  act.  Plummer  v.  WhUeley, 
Johns.  585;  29  L.  J.,  Chanc.  247;  5  Jur.,  N. 
8.  1416.  S.  P.,  Lock  V.  De  Burgh,  4  De  G. 
&  S.  470;  15  Jur.  061;  20  L.  J.,  Chanc.  384. 

The  4  <&  5  Will.  4,  c.  22,  applies  where 
either  the  instrument  creating  the  life  interest 
or  the  lease  under  which  the  rent  is  payable 
is  dated  after  the  statute.  Llewellyn  v.  BotiSy 
12  Jur.,  N.  S.  580;  35  Beav.  501. 

An  equitable  tenant  for  life  under  a  settle- 
ment of  freehold  leases  for  lives,  obtained  a 
renewed  grant  for  lives  to  himself.  At  his 
death  the  property  was  in  the  occupati(m  of 
'  yearly  tenants,  under  parol  demises  by  him : 
— Held,  thttt  the  rents  were  notapportionable 
.  either  under  11  Geo.  2,  c.  19,  or  under  4  <&  5 
Will.  4,  c.  22.  Mills  v.  Trumper,  4  L.  R.,  Ch. 
320;  17  W.  R.  428;  20  L.  T.,  N.  S,  384; 
overruling  8,  C,  1  L.  R.,  Eq.  671;  12  Jur., 
N.  8.  329;  14  L.  T.,  N.  S.  220;  14  W.  R.  630 
—V.  C.  8. 

The  4  &  5  Will.  4,  c.  22,  applies  to  a  case 
of  an  expiration  of  a  term  in  trustees  to  acca- 
mnlate  rents,  for  payment  of  debts,  legacies 
and  other  charges,  with  remainder  to  a  tenant 
for  life;  as  well  as  to  the  case  of  an  estate  for 
life  to  A.,  remainder  to  B.  St  Aubyn  v.  St. 
Aubyuy  1  Drew.  &  Bm.  613;  80  L.  J.,  Chanc. 
917;  9  W.  R  922;  6  L.  T.,  N.  8.  619. 

But  the  act  only  applies  to  rents  reserved 
at  fixed  periods,  and  aoes  not  apply  to  royal- 
tics  in  the  nature  of  rents,  payable  at  uncer- 
tain periods;  such  as  royalties  payable  upon 
the  selling  of  ore  from  a  mine.     1  b. 

The  4  &  5  Will.  4,  c.  22,  does  not.  apply,  to 
rents  reserved  by  parol.     CcUUey  v.  Arnold^ 


1  Johns.  &  H.  651;  6  Jur.,  N.  8.  861;  28  L. 
J.,  Chanc.  852.  8.  P.,  AleaxLndeTy  In  r«,  4Ir. 
Chanc.  R.  257— R. 

Therefore,  where  an  owner  of  the  fee  de- 
mised by  parol  to  tenants  from  year  to  year, 
and  died,  having  devised  the  estates  to  a  ten- 
ant for  life,  with  remainder  over: — Held, 
upon  the  death  of  the  tenant  for  life,  that  the 
remainderman  was  entitled  to  the  whole  of 
the  rents  accruing  for  the  half-year  in  which 
he  died,  without  apportionment.     lb. 

8o,  also,  where  the  parol  demise  originated 
with  the  tenant  for  life.     Ih 

A  testator,  whose  will  came  into  operation 
before  4  &  5  Will.  4,  c.  22,  gave  the  rents  of 
his  real  estates  to  his  son  after  he  should  at- 
tain twenty-one,  and  directed  personal  estate 
to  be  invested  in  funds  or  securities,  with 
power  to  invest  in  land.  The  son  attained 
his  majority  in  July,  1854: — Held,  that  be 
was  entitled  to  receive  the  whole  of  the  rents 
which  became  due  in  September  on  the  de- 
vised estates  and  on  the  purchased  estates, 
without  regard  to  the  date  of  the  leases  under 
which  the  rents  became  payable.  Flete/ier  v. 
Moore,  3  Jur.,  N.  8.  458;  26  L.  J.,  Chanc. 
630— V.  C.  K. 

A  devise  was  in  trust  for  one  for  life,  the  re- 
mainder for  his  first  and  other  sons  in  tail, 
remainder  for  testator's  own  right  heirs.  The 
devisee  for  life  proved  to  be  heir-at-law  of 
the  testator,  and  died  intestate  and  without 
leaving  issue: — Held,  that  notwithstanding 
the  interposition  of  an  estate  tail  which  might 
have  arisen  and  prevented  the  remainder  in 
fee  from  vesting  absolutely,  the  death  of  the 
devisee  was  not  a  determination  of  his  inter- 
est, within  the  meaning  of  4  &  5  Will.  4,  c. 
22,  and  therefore  the  rents  were  not  appor- 
tionable  between  his  heir  and  his  personal 
representative.  Olulow,  In  r»,  3  Kay  &  J. 
689;  26  L.  J.,  Chanc.  513. 

A.  died  in  1838,  having,  by  will,  given 
real  estates  to  trustees,  in  trust,  after  keeping 
up  his  mansion,  to  pay  five-eighths  of  the  net 
rents  to  his  widow  for  life.  The  widow  died 
in  1847,  and  rents  were  receivable  on  the  next 
rent  day,  under  leases  created  by  A.  anterior 
to  4  &  5  Will.  4,  c.  22:— Held,  that  the  rents 
were  apportionable.  Knight  v.  Boughton^  12 
Beav.  312;  19  L.  J.,  Chanc.  66. 

The  4  &  5  Will.  4,  c.  22,  exttnds  to  Scot- 
land.    Fordyee  v.  Bridget,  1  H.  L.  Cos.  1. 

The  Apportionment  Act,  1870,  33  &  34 
Vict.  c.  35,  applies  to  a  specific  devise  of  real 
estate,  and  generally  as  between  the  real  and 
personal  representatives;  and  that  in  a  case 
where  a  will  has  been  made  before,  and  tlie 
testator  has  died  after  the  passing  of  the  act. 
Hadnch  v.  Pedley,  44  L.  J.,  Chanc.  143;  10 
L.  R.,  Eq.  271;  23  W.  R  15.>— R. 

A  testator  seized  in  fee  devised  real  estate 
by  a  will  dated  before  the  Apportionment  Act, 
1870,  33  &  84  Vict.  c.  35,  and  confinncd  by  a 
codicil  dated  after  the  net: — Helil,  that  the 
rents  were  apportionable  between  the  executor 
and  the  devisee.  Capron  v.  Capron,  17  L.  R., 
Eq.  288;  43  L.  J.,  Chanc.  077;  22  W.  R.  847; 
29  L.  T.,  N.  8.  820— V.  C.  M. 


8273 


ixAITDLORD    AND    TENANT,    VII. 


Semble,  that  the  result  would  bavo  been 
the  same  wiibout  the  codicil.     lb. 

The  33  &  34  Vict.  c.  35,  has  not  tlie  effect 
of  altering  the  usual  contract  of  purchase,  so 
as  to  entitle  a  pur<*h»aer  to  obtain,  out  of  the 
purchase  money  lodged  by  him,  the  portion 
of  the  head-rent  from  the  last  gale  day  to  the 
time  of  his  purchase.  Keillor^  In  re,  ^Jx,  H., 
Eq.  320, 

Since  tiie  Apportionment  Act,  1870,  a  de- 
vise of  the  testatur^s  estate  in  fee  does  not, 
per  s<>,  pass  rent  which  had  accrued  at  the 
time  of  his  death.  Roseingrckce  v.  BurkCy  7 
Ir.  R.,  Eq.  186— V.  C. 

In  what  cases  apportionment  may  be  made.] 

— A  lease  for  years  by  a  rector  having  ceased 
by  his  death,  the  succeeding  incumbent  re- 
ceived from  the  lessee  a  Bum  of  money  as  the 
rent  due  for  the  whole  year,  in  the  course  of 
which  the  lessor  died: — Held,  that  the  exec- 
utor was  entitled  to  an  apportionment. 
Hawhms  v.  Kdly,  8  Yes.  808. 

Semble,  that  if  an  act  of  parliament  takes 
away  a  portion  of  the  sulgcct-matter  of  a 
demise,  the  lessee  is  not  entitled  to  an  appor- 
tionment of  the  rent.  ffanHa  v.  Morricey  10 
M.  &  W.  260;  12  L.  J.,  Exch.  43. 

The  4  &  5  Will.  4,  c.  22,  s.  2.  does  not 
apply  to  cases  where  the  party  entitled  to  the 
rent  himself  puts  an  end  to  the  term.  Olden- 
ahaw  V.  Holt,  4  P.  &  D.  807;  12  A.  &  E.  590; 
1  A.  &H.  1;  4  Jur.  1012. 

A.,  in  1836.  let  land  to  B.  under  a  building 
agreement;  the  rent  was  to  commence  at 
Chri.stmas,  1838,  and  A.  to  have  a  right  of 
re-entry  in  case  of  non-performanco  on  the 
part  of  B.  A.  availed  himself  of  this  right  of 
re-entry,  and  brought  an  ejectment,  laying 
the  demise  on  the  1st  January,  1830.  In 
September,  1838,  he  had  re-let  tiicland  to  C, 
at  a  rent  to  commence  in  1840,  which  was 
equivalent  in  amount  to  that  provided  for  by 
the  first  agreement.  In  an  action  by  A.  for 
breaking  the  first  agreement: — Held,  first,  tliat 
the  demise  in  the  ejectment  was  to  be  taken  as 
the  date  of  the  re-entry  by  A. ;  and  that  he 
was  not  entitled  to  that  portion  of  the  rent 
between  the  previous  Christmas  and  that  day, 
under  4  <&  5  Will.  4,  c.  22,  s.  2.     lb. 

Held,  that,  secondly,  it  was  properly  left  to 
the  jury,  as  a  mere  money  calculation,  to  say 
whether  A.  had  sustained  more  than  nominal 
damages  by  breach  of  the  agreement.     lb. 

The  devisee  of  an  estate'  for  life  is  not  en- 
titled, as  against  him  in  remainder,  to  an  ap- 
portionment of  rents  upon  parol  leases  from 
year  to  year,  created  by  his  testator,  and  not 
since  determined  by  himself  by  any  act  inter 
vivos.  GaUley  v.  Arnold^  1  Johns.  &  H. 
651;  5  Jur.,  N.  S.  861;  28  L.  J.,  Chanc.  852. 

A  tenant  from  year  to  year  has  a  lease  for  a 
year  certain,  with  a  growing  interest,  during 
every  year  thereafter,  springing  out  of  the 
origfnal  contract,  and  parcel  of  it;  and  there- 
fore, where  such  a  tenancy  has  been  created 
by  an  owner  in  fee  of  lands,  who  devises 
them  to  one  for  life  with  remainders  over, 
the  interest  of  the  tenant  from  year  to  year, 


unless  terminated  by  the  devisee  for  life  by 
some  act  inter  vivos,  does  not  determine  upon 
the  decease  of  the  tenant  for  life; and,  couaG" 
quently,  the  rent  then  accruii^g  due  ia  not 
apportionable  under  11  Gko.  2,  c.  19,  s.  15. 
Ih. 

A.  by  will  directed  that,  for  twenty -one 
years  next  &fter  his  death,  his  trustees  should 
receive  and  accumulate  tlie  rents  and  profits 
of  his  real  estate,  and  apply  towards  payment 
of  his  debts  and  legacies,  and,  subject  to  tiiat 
term,  be  gave  the  beneficial  interest  in  the 
income  of  his  estate,  to  B.  for  life: — Held, 
under  4  &  5  Will.  4,  c.  22,  s.  2,  that  the  rent 
which   fell  due  after  the  expiration  of  tlie 
twenty-one  years  must  be  apportioned  l>e- 
tween  those  beneficially  interested  in  the  ac- 
cumulations, and  the  tenant  for  life,  who  w^s 
entitled  on  the  expiration  of  the  term.     ^iC 
Aubynv,  8t.  Aubyn,  80  L.  J.,  Chanc.  917;   9 
W.  R.  022;  5  L.  T.,  N.  8.  519;  1  Drew.  Ap 
Sm.  611. 

A  tenant  in  fee  demised  lands  from  year  to 
year.  He  died,  having  devised  tlie  lands  for 
life.  The  devisee  for  life  received  rent,  but 
did  not  live  long  enough  to  have  a  right  to 
determine  the  yearly  tenancy:— Held,  that 
the  administrator  of  the  tenant  for  life  was 
not  entitled  to  an  apportionment  of  the  rent 
under  11  Geo.  2,  c.  19,  s.  15.  Botheroyd  v. 
WoolUy,  5  Tyr.  522;  1  Gale,  06. 

O.  occupied  two  parcels  of  land  upon  an 
understanding  that  he  should  let  off  a  portion 
of  it  when  be  could.  He  paid  the  rent 
agreed  U[>on  for  more  than  a  year,  and  he 
then  let  off  a  portion  of  each  parcel  to  A.  and 
B.  separately,  who  paid  rent  to  D.,  and  C. 
continued  to  hold  the  residue  himself.  The 
rent  becoming  in  arrear,  the  landlord  dis- 
trained:-—Held,  that  there  was  evidence  that 
the  rent  was  apportionable,  and  that  tbe 
landlord  was  entitled  to  distrain.  Flesher  v. 
Trotman^^li.  T.,  N.  S.  218— Exch.  Cham. 

The  Apportionment  Act,  4  &  5  Will.  4,  c. 
22,  s.  2,  is  not  intended  to  apply  as  between 
a  mortgagee,  of  a  tenant  for  life,  who  has  no* 
entered  and  a  remainderman,  so  as  to  give  the 
mortgagee  a  right  to  rents  which  he  would 
not  have  bad  until  cntty  if  the  tenant  for 
life  had  lived.  Paget  v.  Anglesea,  Watkina^ 
claim,  43  L.  J.,  Chanc.  487;  17  L.  U.,  Eq. 
288;  22  W.  U.  507— R 

How  apportionment  may  be  made^] — Where 
a  lease  was  made  to  A.  of  two  houses  adjoin- 
ing each  other,  at  one  entire  rent  of  65/.  10»., 
and  the  lessor  conveyed  one  of  the  houses  by 
deed  (to  whicli  the  lessee  was  no  party)  to  B. 
in  fee,  at  an  apportioned  rent  of  40/. : — Held, 
that  such  apportionment  should  have  been 
made  by  a  jury  to  give  it  validity,  inasmuch 
as  the  grantee  had  not  acquired  the  same 
rights  and  remedies  against  A.,  the  lessee,  as 
he  would  have  ac^iuired  under  the  legal  ap- 
portionment by  a  jury;  the  lessee  not  being 
bound  by  the  apportionment  in  the  convey- 
ance to  which  he  was  no  party,  and  the  pro- 
priety of  which  he  might  dispute.  JBlisB  v. 
CoUins,  1  D.  &  R.  201;  5B.  &  A.  87& 
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WbcD  a  gift  of  part  of  a  farm,  Bubjcct  to  nn 
entire  ront,  described  it  as  *'  containing  about 
ninety-eight  acres,  subject  to  the  proportion 
of  rent  same  bears  to  the  whole,"  and  the  gift 
of  the  other  part  of  the  farm  iiod  described  it 
an  ''containing  about  twenty  acres,  subject 
to  the  proportion  of  ront  to  which  the  entire 
of  the  lands  is  subject,"  tlie  proportion  of  the 
rent  to  be  borne  by  the  twenty  acres  and 
ninety-eight  acres  respectively  is  to  bo  de- 
termined by  their  relative  value,  and  not  by 
acreage.  O'Connor  v.  G*Connory  10  W.  R.  CO 
— Ir.  R. 

As  to  apportionment  upon  assignment  or 
severance  of  reversion, — see  this,  title,  DC 

4.  Payment;  Bet-^ff;  Beeotering  hack  lientpaid. 

Bow  payment  is  made ;  and  what  amounts 
to  a  satisfaction  of  the  rent,  generaUy.] 
— A  covenant  for  the  payment  of  rent,  at  a 
specified  time,  when  no  particular  place 
of  payment  is  mentioned,  is  analogous  to  a 
covenant  to  pay  a  sum  of  money  in  gross  on  a 
day  certain,  and  it  is  accordingly  incumbent 
on  the  convenantor  to  seek  out  the  person  to 
be  paid,  and  pny  or  tender  him  the  money. 
Ualdaney.  Johnson^  8£xch.  080;  17  Jur.  037; 
23  L,  J.,  Exch.  204. 

A  tenant  having  made  payments  to  his 
landlord,  and  also  advances  at  his  request  to  a 
firm  of  which  he  was  a  member,  on  account 
(as  the  tenant  alleged)  of  rent  not  then  due : 
— Ilcld,  that  if  the  advances  were  made  on 
account  of  the  rent,  they  were  an  answer  to 
an  action  for  the  rent  by  the  landlord's  exec- 
utors.     Na^  v.  Oraij^  2  F.  &  F.  801— Byles. 

On  the  trial  of  an  ejectment  in  1835,  be- 
tween landlord  and  tenant,  a  verdict  was 
taken  by  consent  for  the  plaintiff,  it  being 
then  agreed  that  the  defendant  '*  is  not  to  be 
railed  upon  for  any  rent  now  due."  The  de- 
fendant had,  with  another  person,  given  a 
promissory  note  to  his  landlord,  to  secure  the 
payment  of  a  half -year's  ront  due  at  Lady-day, 
1834 : — Held,  that  this  agreement  extinguished 
the  landlord's  claim  on  the  note.  Ilowdl  v. 
Ztfirw,  7  C.  &  P.  500— Den  man. 

The  ^  payment  of  rent  by  a  tenant  to  an 
authorized  asent,  who  pays  over  the  rent  to 
his  principal,  is  evidence  as  against  the 
tenant  of  the  principal's  title,  although  the 
agent  does  not  disclose  his  principal's  name 
at  the  time.  nUchings  v.  Thompson^  5  Exch. 
50;  10  L.  J.,  Exch.  140. 

B.  leased  a  farm  to  A.  for  fourteen  years, 
by  deed,  reserving  rent  payable  quarterly. 
The  lease  contained  various  chiuses  uy  which 
A.  and  B.  a^ecd  to  do  certain  things,  and 
concluded  with  the  following  clause:  *^And 
the  landlord  further  agrees  and  orders  that 
K.,  or  his  appointed  agent,  is  to  receive  all 
rents  from  the  tenant  at  all  times  when  it  be- 
comes due  during  the  term  hereby  granted, 
and  his  receipt  to  be  a  full  and  sufficient  dis- 
charge from  all  liability:"— Held,  that,  K. 
having  no  interest  in  the  rent,  the  agreement 
or  authority  for  him  to  receive  it  was  revo- 

Vol.  VI.— C. 


cable.  Venning  v.  Drai/^  2  B.  <S;  S.  502;  8 
Jur.,  N.  S.  103',);  31  L.  J.,  Q.  B.  181;  10  W. 
IX,  56;  OL.  T.,  N.  S.  327. 

As  to  time  when  rent  is  payable, — ^see  this 
title,  Vn.,  1. 

Right  to  set  off,  against  rent,  payments  of 
ground  rent  or  other  charges.] — A  payment  of 
ground  rent  by  the  occupier,  m  demult  of  the 
mesne  tenant,  will  opcnitc  as  a  discharge  of 
the  growing  rent  as  well  as  of  the  rent 
actually  due.  Carter  v.  Carter^  5  Bing.  400; 
2  M.  &  P.  723. 

A  plaintiff  in  replevin  cannot  plead  in  bar 
a  set-off  to  an  avowry  for  rent.  Layeoek  v. 
TuffneU,  2  Chit  531. 

But,  to  an  avowry  for  rent,  the  tenant  may 

Elead  payment  of  a  ground  rent  to  the  original 
indlord.  Sapsford  v.  Fletcher,  4  T.  R.  511, 
So,  to  an  avowry  for  rent,  the  plaintiff  in 
replevin  may  plead  payment  of  an  annuity, 
secured  out  of  the  lands  demised,  previously 
to  the  demise  to  him,  for  the  arrears  of  which 
the  grantee  of  the  annuity  threatened  to  dis- 
train. Taylor  V.  Zamira,  2  Marsh.  220;  0 
Taunt.  524. 

In  an  action  on  a  covenant  for  rent,  the 
defendant  pleaded  that  he  was  under-tenant 
of  parcel  of  certain  premises,  for  the  whole  of 
which  the  plaintiff,  his  lessor,  covenanted  to 
pay  rent  to  the  landlord  paramount,  and 
showed  that  he,  the  defendant,  paid  to  the 
landlord  paramount,  under  threat  of  distress, 
more  rent  tlian  he  owed  to  the  plaintiff;  the 
plaintiff  traversed  that  any  rent  was  duo  from 
himself  to  the  landlord  paramount: — Held, 
that  this  replication  was  not  supported  by 
proving  that  the  plaintiff  assigned  iiis  term  in 
the  residue  of  the  premises  to  K..  who  as- 
signed them  to  the  defendant,  who  cove- 
nanted to  pay  in  discharge  of  the  plaintiff  the 
whole  rent  reserved  to  the  landlord  para- 
mount. Sturgeu  v.  Farrington,  4  Taunt. 
014. 

If  a  tenant,  with  tlie  assent  of  his  landlord, 
pays  interest  upon  a  mortgnge  charged  on  the 
premises  demised,  it  is  equivalent  to  a  pay- 
ment of  rent  pro  tanto.  Uyer  v.  Bowleg^  0 
Moorc,  100;  2  Bing.  04. 

To  an  avowry  of  a  distress  for  rent  the  plaint- 
iff pleaded  that,  before  the  defendant  had 
any  interest  in  the  premises,  they  were  mort- 
gaged in  fee;  that  the  mortgagor  remained 
in  possession,  and  demised  to  the  defendant; 
that  the  defendant,  the  mortgage  money  bein;j 
still  due,  demised  to  the  plaintiff;  that  after- 
wards, the  mortgage-money  being  still  due, 
and  interest  thereon,  and  14Z.,  avowed  for  by 
the  defendant,  bf  ing  also  in  arrcar,  the  mort- 
gagee gave  notice  to  the  plaintiff  to  pay  the 
14?.  to  him,  instead  of  the  defendant,  and 
threatened,  in  case  of  non-payment,  to  put 
the  law  in  force,  and  was  then  about  to  put 
the  law  in  force,  wherefore  the  plaintiff  neces- 
sarily paid  that  sum  to  the  mortgagee,  and  so 
the  said  sum  was  not  in  arrear: — Held,  that 
the  plea  was  good,  being  a  plea  of  payment, 
and  not  of  nil  habuit  in  tencuicntis.  »Toh7U(m 
V.  Jones,  1  P.  &  D.  051 ;  0  A.  &  E.  800. 
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To  an  avowry  for  rent  a  plea  in  bar  of  pay- 
ment to  a  ground  landlord  or  other  incum- 
brancer  amounts  to  a  plea  of  riene  in  arrere,  and 
should  be  so  pleaded.  J<m»  v.  MorrU^  8 
Ezch.  74d;  18  L.  J.,  Exch.  477. 

To  an  action  for  two  years  and  a  half  rent, 
a  pica,  that,  before  the  premises  were  demised 
to  the  defendant  by  the  plaintifiE,  the  plaintiff 
conveyed  all  her  interest  therein  to  A. ;  that 
the  plaintiff,  up  to  the  time  of  the  demise, 
was  m  possession  of  the  premises;  that,  after 
the  commencement  of  the  suit,  A.  gave  notice 
to  the  defendant,  and  demanded  payment  of 
such  portion  of  the  rent  reserved  as  might,  on 
a  just  apportionment,  be  found  duo,  and 
threatened  the  defendant,  in  case  of  non-pay- 
ment, to  eject  him,  and  put  the  law  in  force ; 
that  40/.  10<.  was  the  sum  due  on  a  just  ap- 
portionment, wherefore  the  defendant  paid 
the  same  to  A.,  is  bad,  as  a  plea  of  pay- 
ment, inasmuch  as  tlie  alleged  payment  was 
not  in  satisfaction  of  any  charge  upon  the  land 
or  of  any  debt  due  from  A.  Boodle  v.  CambeV^ 
8  Scott,  N.  R.  104;  2  D.  &  L.  60;  7  K  &  G. 
386;  8  Jut.  475;  18  L.  J.,  C.  P.  142. 

In  1840,  A.,  being  lessee  of  a  warehouse 
and  cellar,  under  a  demise  from  B.,  and  also 
lessee,  under  C,  of  other  ad  joining  property, 
comprising  a  vault,  D.  became  tenant  from 
year  to  year  to  A.  of  the  warehouse  and  cellar, 
and  the  vault,  at  an  annual  rent  of  185Z.,  made 
up  of  1402.  for  the  warehouse  and  cellar,  and 
45/.  for  the  vault.  On  the  27th  October,  1845, 
A.  became  bankrupt,  02/.  10«.  being  at  that 
time  duo  as  rent  from  D.  to  A.  His  assignees, 
upon  being  appointed,  elected  to  take  the 
property  held  uodcr  B.,  and  on  26th  of 
Pebniary,  1846,  elected  not  to  take  the  prop- 
erty held  under  C.  At  Christmas,  1845,  rent 
to  the  amount  of  114/.  7«.  %d,  became  due 
from  A.  to  C,  for  which  amount,  on  the  19th 
February,  1846,  C.  distrained  upon  the  goods 
in  the  vault  held  by  D.,  who,  to  relieve  him- 
self of  that  distress,  paid  that  sum  to  C.  An 
action  having  subsequently  been  brought  by 
the  assignees  of  A.  against  D.,  to  recover  the 
02/.  10<.,  and  also  85/.  for  a  quarter's  rent, 
due  at  Christmas,  1845,  for  the  warehouse  and 
cellar: — Held,  that  D.  was  not  entitled  in 
fluch  action  to  avail  himself  of  the  payment  of 
114/.  7«.  6d,  made  by  him  to  C.  Orafiam  v. 
AUsopp,  8  Exch.  186;  18  L.  J.,  Exch.  85. 

On  a  bill  in  equity  for  an  injunction  to  re- 
strain proceedings  at  law  for  rent,  on  the 
ground  of  an  agreement  under  which  the 
landlord  was  indebted  more  than  the  amount 
of  the  rent: — Held,  that  it  was  a  legal  set- 
off.    TcwnrotD  v.  BeTuon,  8  Madd.  203. 

A.  rented  land  of  B.,  who  was  trustee  of 
property  (a  part  of  which  was  this  land),  the 
rents  of  which  B.  was  to  pay  in  certain 
•hares;  one  of  those  shares  belon<sfed  to  the 
wife  of  A. ;  B.  having  in  his  hands  a  greater 
amount  due  to  A.  in  right  of  his  wife  than  the 
rent  amounted  to : — Held,  that  this  could  not 
be  set  off  against  the  rent  without  a  special 
agreement  to  that  effect.  Wil»n  v.  Baten,- 
port,  5  C.  &  P.  631— Parke. 

Wherffatenantof  leaseholds,  who  had  paid 


certain  rents  to  one  of  the  persons  beneficially 
entitled  thereto,  filed  a  bill  against  the  land- 
lord, claiming  to  set  off  such  payments  and  a 
private  debt  due  from  the  landlord,  against 
the  rent  due  to  the  landlord  as  trustee,  a 
demurrer  for  want  of  equity  was  allo\irecl. 
Pratt  Y.  KeUK  10  Jur.,  N.  S.  305;  83  L.  J., 
Chanc.  628— V.  C.  K. 

By  an  agreement  that  a  lessee  should  spend. 
200/.  in  repairs,  to  be  inspected  and  approved 
of  by  the  lessor,  and  to  be  done  in  a  sub- 
stantial manner,  the  lessee  was  to  be  allowed  to 
retain  the  sum  out  of  the  first  yearns  rent  of 
the  premises: — Held,  that  the  Icssor^s  approval 
was  not  a  condition  precedent  to  the  lessee's 
retaining  the  rent.  DaUman  v.  King,  4  Bing^. 
N.  C.  105;  5  Scott,  382;  3  Hodges,  283. 

As  to  riflrht  of  tenants  to  deduct  rates  and 
taxes  from  rent, — see  this  title,  VI.,  2. 

Effoct  of  payment  and  reoelpL]  —Submit- 
ting to  a  distress  or  paying  rent  is  only  a 
primft  facie  evidence  of  a  landlord's  title  as 
against  a  tenant.  Cox  v.  KnigJU^  18  C.  B. 
645;  25  L.  J.,  C.  P.  314. 

Where  the  only  evidence  of  a  tenancy  is 
payment  of  rent,  the  person  paying  is  in  all 
cases  at  liberty  to  explain  the  payment  and  to 
si  low  on  whose  behalf  it  was  received.  Doe  d. 
Harvey  v.  Francis^  2  M.  &  Rob.  57— Patte- 
son. 

Where  payment  of  rent  unexplained  would 
ordinarily  imply  a  jrearly  tenancy,  it  is  open 
to  the  payer  or  receiver  of  such  rent  to  proTo 
the  circumstances  under  which  such  payment 
was  made,  for  the  pur|X)se  of  repelling  such 
implication.  Doe  a.  Ijord  v.  Crago,  0  C.  B. 
00;   12  Jur.  705;  17  L.  J.,  C.  P.  2(33. 

In  an  action  by  overseers  for  use  and  occu- 
pation, and  for  rent  of  parish  lauds,  evidence 
that  the  defendant  and  his  ancestors  had  for 
upwards  of  a  century,  up  to  the  last  ten  years, 
paid  rent  for  the  land  as  ** common  land*' 
(he  refusing  to  produce  the  deeds  under  which 
he  professed  to  hold),  is  sufiicient  evidence  to 
go  to  the  jury,  in  the  absence  of  any  evidence 
that  the  payments  were  made  by  way  of  chief 
rent  or  rent>charge.  Harden  v.  Hesketh,  28  L. 
J.,  Exch.  137. 

A  payment  of  rent  by  mistake  or  misrepre* 
sentation,  to  a  person  not  entitled  to  demand 
it,  does  not  preclude  the  tenant  from  showing 
that  the  person  to  whom  it  was  paid  was  not 
entitled  to  it.  Rogen  v.  Pitcher^  1  Marsh. 
541 ;  6  Taunt.  202. 

The  receipt  of  rent  is  no  waiver  of  a  con- 
tinuing breach  of  covenant.  Doe  d.  Batter  or 
BitJcer  V.  Jonee.  5  Exch.  408;  10  L.  J.,  Exch. 
405. 

In  1635  tiie  Earl  of  Pembroke  became  ten- 
ant, either  at  will  or  from  year  to  year,  of  six 
acres  and  a  half  of  charity  lands  lying  inter- 
spersed within  his  Roehampton  estate,  for 
which  6/.  per  annum  had  ever  since  been  paid. 
In  course  of  time  this  estate  became  split  up 
into  several  |)ortions,  passing  into  the  hands 
of  new  ])urchasers  from  time  to  time.  From 
recibilsin  early  conveyances  it  appeared  thai 
the  whole  estate  was  treated  as  subject  to  thia 
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charge  of  62.  per  annum :  together  with  three 
other  perpetual  charges  of  40Z.,  102.,  and  11. 
per  annum.  According  as  parts  of  the  estate 
were  sold  off,  those  parts  were  exonerated 
from  these  charges,  until  at  last  the  mansion- 
houQe  and  thirty-one  acres  of  the  estote,  the 
propeity  of  the  defendant,  alone  remained 
charged  therewith.  The  defendant  and  his 
ancestor  had  paid  this  fti.  per  annum  for 
many  years.  Upon  an  information  by  the 
trustees  of  the  charity  for  a  commission  to 
mark  out  the  boundaries  of  the  six  acres  and 
a  half: — ^Held,  that  although  the  defendant 
bad  for  a  long  series  of  years  paid  the  6/.  to 
the  parish,  upon  receipts  purporting  to  be  for 
rent  of  parish  land,  he  was  not  precluded  from 
saying  that  he  did  not  hold  the  land ;  and  tliat 
he  was  at  liberty  to  refer  to  his  title-deeds 
to  show  the  animus  solventis,  and  to  rebut  the 
entries  in  the  parish  books,  which  were  relied 
on  to  show  that  he  had  by  his  payments  ad- 
mitted himself  to  be  an  occupier  of  parish 
land.  Att  Qm»  y.  Stephens,  6  De  G.,  M.  & 
G.  Ill;  2  Jur.,  N.  8.  61;  25  L.  J.,  Chnnc. 
888. 

The  plaintiffs  were  children  of  L.  The 
tenant  paid  rents  to  an  agent  of  the  family, 
who  gave  a  receipt  '*  on  account  of  the  family 
of  the  late  Mrs.  L.  :^' — Held,  evidence  of  a 
joint  letting,  and  of  a  tenancy  to  them  jointly. 
Last  V.  JHnn,  28  L.  J.,  Exch.  94. 

B.,  having  leased  his  land  to  the  plaintiff 
at  a  rent  payable  quarterly,  subsequently 
mortgaged  the  land  to  the  defendant,  who 
allowed  B.  to  remain  in  receipt  of  the  rent. 
Subsequently  to  the  mortgage,  B.  applied  to 
the  plaintiff,  who  was  not  aware  of  the  mort- 
gage, to  pay  him  a  year's  rent  in  advance,  and 
the  plaintiff  did  so.  After  the  payment,  and 
before  the  rent  had  become  due,  the  defend- 
ant gave  notice  to  the  plaintiff  to  pay  the 
rent  to  him,  and  the  plaintiff  refusing  to  pay 
it,  the  defendant  distrained  for  it: — Held, 
that  payment  of  the  rent  before  it  became 
due  was  not  a  good  payment  as  against  the 
mortgagee,  and  that  the  plaintiff  was  still 
liable  to  pay  him  the  rent.  De  NieholU  v. 
Saunden^  6  L.  R.,  C.  P.  580;  89  L.  J.,  C.  P. 
297;  18  W.  R  1106. 

An  alteration  in  the  landlord's  receipts  for 
rent,  of  the  names  of  the  occupying  tenants, 
does  not,  unless  known  to  have  been  assented 
to  by  all  the  parties  interested,  aff<M^  any  evi- 
dence from  which  can  be.  inferred  either  a 
change  of  the  tenancy  or  a  transfer  of  the 
legal  rigfate.  Bourhe  ▼.  Bourkej  8  Ir.  R., 
C.  L.  221-C,  P. 

As  to  confirmation  of  lease  by  receipt  of 
rent, — see  this  title,  I.,  2. 

As  to  tenancy  from  year  to  year,  arising 
from  receipt  of  rent, — see  this  title,  XVI. 

Haco'very  back  by  tenant,  of  money  paid 

as  rent.] — If  A.,  who  is  tenant  for  life,  sub- 
ject to  forfeiture,  with  remainder  over  to  B., 
leases  to  C.  for  a  term,  and  afterwards,  ap- 
prehending that  he  has  forfeited,  acquiesces 
m  B.'s  claiming  and  receiving  the  rent  from 
C,  his  executor  may,  on  showing  that  he  I 


acquiesced  imder  a  false  i»^~prehension,  re* 
cover  from  O.  the  amount  of  the  rent  errone* 
ouslypaidto  B.  Williams  y,  Dartuolomew,  1 
B.  &  P.  828. 

Where  a  tenant  pur  autre  Tie  pays  rent  by 
mistake,  after  the  life  has  dropped,  he  may 
recover  back  the  rent,  as  money  had  and  re- 
ceived, such  action  not  being  brought  for  the 
purpose  of  trying  the  title  to  the  land. 
Barber  v.  Brow/u  I  O.  B.,  N.  8.  121;  8  Jur., 
N.  8.  18;  20  L.  J.,  C.  P.  41. 

As  to  recovery  of  money  paid  as  rates  and 
taxes, — see  this'title,  VI.,  1. 

6.  Remedies  for  Beeovery, 

(a)  Actions. 

When  action  lies )  defenses,  Ac.] — ^An  ac- 
tion lies  for  rent  reserved  by  indenture,  and 
accruing  before  a  re-entry  for  a  forfeiture, 
notwithstanding  the  lessor,  under  such  ro- 
eutTjy  is  to  have  the  premises  again,  '*  as  if 
the  indenture  had  never  been  made."  Harts- 
home  ▼.  WatsoTiy  4  Bing.  N.  C.  178;  6  Scott, 
500;  0  D.  P.  C.  404;  1  Arn.  15;  2  Jur.  155. 

Where  premises  are  demised  by  indenture 
at  an  entire  rent,  and  there  is  a  covenant  by 
the  lessee  to  pay  such  rent,  no  action  for  rent 
in  arrear  can  be  brought  on  such  covenant, 
unless  the  lessee  has  been  let  into  the  full 
possession  of  the  premises  demised^  Holgate 
V.  Kay,  1  C.  &  K.  841— Rolfe. 

Where,  in  such  an  action,  the  defendant  in 
his  plea  sets  forth  tiie  lease,  and  then  avers, 
that  **  he  entered  and  was  possessed  "  of  the 
premises  thereunder,  this  will  not  estop  him 
from  proving,  that,  when  he  entered,  he  found 
some  part  of  the  premises  in  the  possession 
of  a  third  party  under  an  adverse  title.      Ih, 

By  a  lease  it  was  stipulated  that  the  lessees 
should  be  at  liberty  to  retain  a  rent  of  1,100/. 
a  year,  or  any  part  thereof,  upon  giving  the 
lessor  a  bond  to  nay  whatever  they  so  re- 
tained, at  the  end  of  seventeen  years,  with 
interest.  The  lessees  having  omitted  to  pay 
tlie  reDt  or  give  a  bond,  and  the  lessor  having 
sued  for  tlie  rent,  the  court  refused  to  stay 
proceedings,  on  an  aifidavit,  that,  since  the 
commencement  of  the  suit,  the  lessees  hod 
executed  and  tendered  to  the  lessor  a  bond  for 
the  amount  retained  and  to  bo  retained.  Jones 
V.  WinafieU,  8  M.  &  S.  840;  10  Bing.  808. 

In  an  action  for  rent,  where  the  title  to  the 
land  is  not  in  question,  the  tenant  is  estopped 
from  saying  the  lease  is  not  a  good  one;  as 
that  bein^  a  lease  for  lives  it  could  not  be 
granted  without  livery  of  seizin,  or  by  le^ise 
and  release,  or  biirguin  and  sale;  ai»d  that 
being  11  Ic.ise  of  a  fruchoM  it  could  not  com- 
mence in  futuro;  for  let  the  lease  be  what  it 
will,  the  covenant  is  good;  and,  if  otherwise, 
tlic  tonnnt  might  enjoy  tlie  land,  and  yet  the 
landlord  havo  no  remedy  for  his  rent.  Mojfr 
roe  V.  Kerri/,  1  Bro.  P.  C.  07. 

8.  and  M.  carried  on  business  in  premiaca 
rented  by  M.  of  C.  Being  about  to  dissolve 
partnership,  their  respective  attorneys  gave  a 
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Joint  order  to  an  auctioneer  to  take  poaseasion 
of  the  goods  upon  the  premises,  to  **  realize 
the  same  with  all  conrenieot  dispatch,  and 
to  hold  the  proceeds  as  stakeholder  until  we 
shall  join  in  directing  you  as  to  the  disposi- 
tion thereof. "  The  auctioneer  took  possession, 
and  sold  the  goods  by  auction,  under  condi- 
tions, one  of  which  was  as  follows: — **Each 
lot  shall  be  paid  for  immediately  after  the 
sale  and  previously  to  its  removal.  Each  and 
all  lots  shall  be  taken  to  bo  delivered  at  the 
fall  of  the  hammer,  after  which  time  they 
shall  remain  and  be  at  the  exclusive  risk  of 
the  purchasers,  and  the  auctioneer  shall  not 
be  called  upon  for  compensation  for  any  in- 
jury or  loss  sustained  after  that  time."  After 
the  lots  were  sold,  bat  before  all  had  been 
taken  away  by  the  purchasers,  the  agent  of 
C.  told  the  auctioneer  that  he  could  not  allow 
the  things  to  go  until  he  was  paid  rent  then 
in  arrear.  The  rent  was  the  private  debt  of 
M.,  who  asked  the  auctioneer  to  pay  it  out  of 
the  proceeds  of  the  sale.  S.  gave  him  notice 
not  to  paf  the  rent,  and  the  attorneys  gave 
him  notice  to  pay  the  net  proceeds  to  S.,  he 
being  entitled  to  the  whole.  The  auctioneer 
paid  the  rent  to  C,  and  the  balance  of  the 
proceeds  to  S. : — Held,  that  the  auctioneer  was 
not  justified  in  paying  the  rent,  and  that  S. 
was  entitled  to  maintain  an  action  against 
him  to  recover  the  residue  of  the  proceeds. 
Sweeting  t.  Turner,  41  L.  J.,  Q.  B.  58;  7  L. 
R,  Q.  B.  810. 

The  8  Anne,  c.  14,  s.  1,  applies  only  to  a 
case  where  there  is  a  subsisting  tenancy ;  and 
therefore,  where  the  sheriff  seizes  goods  after 
the  tenancy  has  been  determined,  he  will  not 
be  liable  to  an  action  for  selling  the  goods 
upon  the  land  without  paying  over  a  yearns 
arrears  of  rent  to  the  landlord.  Cox  v.  Leigh^ 
48  L.  J.,  Q.  B.  128;  0  L.  B.,  Q.  B.  888;  22 
W.  R  780;  80  L.  T.,  N.  S,  494. 

As  to  effect  of  assignment  of  lease, — see 
this  title,  yin. ;  of  rent, — see  this  title,  IX. 

As  to  limitation  of  actions  for  rent,'8ce 
LiiciTATiOK  OF  Actions  and  Suits. 

Form  of  action.]— [By  8  Anne,  c.  14,  s.  4, 
debt  may  be  brought  against  tenants  for  lives  for 
Tent.j 

In  debt  for  rent  by  tl^e  assignee  of  the 
lessor,  the  venue  is  local,  but,  m  covenant 
under  the  same  circumstances,  it  is  transitory. 
Thrale  v.  Carntoally  1  Wils.  165. 

The  assignee  of  rent  may  maintain  debt  for 
arrears  of  the  rent.  AUen  v.  Bryan,  5  B.  & 
C.  612. 

Debt  lies  on  an  express  covenant  for  pay- 
ment of  a  freehold  rent  chared  on  land  con- 
veyed in  fee.     Varley  v.  Leigh,  2  Excl).  446 ; 

17  L.  J.,  Exch.  280. 

A  landlord  cannot  maintain  an  action  of 
covenant  for  rent  against  an  under-tenant. 
Ealford  v.  ITateh,  1  Dougl.  188. 

Declarations.] — In  schedule  B.,  Common 
Law  Procedure  Act,  1852,  the  following 
form,  No.  28,  of  count  upon  a  lease  for  rent, 

18  given:  ''That  the  plaintiff  let  to  the  de- 


fendant a  house.  No.  401  Piccadilly,  for 

years,  to  hold  from  the day  of ^ 

A.  D. ,  at  £ —  a  year,  payable  quarter ly» 


of  which  rent 
paid." 


quarters  are  due  and    un- 


A  declaration  for  rent  stated  a  demise  of  a 
messuage,  land,  and  premises  with  the  ap- 
purtenances.    The  proof  was  of  a  demise    of 
a  messuage   and    land,   to^rether    with    the 
furniture,  utensils,  and  implements: — Hel<ly 
that  as  the  rent  issued  out  of  the  real  prop- 
erty, and  not  out  of  the  furnitue,   it   wus 
sufficient  to  allege  and  prove  a  demise  of  the 
real   property,  and  therefore  there  was   no 
variance.     Farewell  v.  Dickenson,  6  B.  &  C. 
251  ;0D.  &R.  845. 

The  proper  mode  of  declaring  in  an  action 
on  a  covenant  in  a  lease,  is  to  set  out,  that  by 
indenture  certain  premises  therein  mentioned, 
were  demised,  without  stating  them  particu- 
larly, subject  among  other  things  to  a  proviso, 
setting  out  the  substance  of  the  covenant  and 
the  breach.  Dundas  v.  Weymouth,  Cowp. 
665. 

A  declaration  at  the  suit  of  the  executor  of 
a  termor,  for  a  breach  of  covenant  after  the 
death  of  the  termor,  should  state  the  interest 
and  title  of  the  latter  in  the  premises. 
Mackay  v.  Mackreth,  2  Chit.  461;  4  Dougl. 
218. 

A  declaration  for  rent,  by  the  assignee  of  a 
reversion  for  the  life  of  a  third  person,  against 
the  assignee  of  the  term,  omitted  to  aver  that 
the  cestui  que  vie  wns  living  when  the  rent 
accrued  due: — Held,  that  the  continuance  of 
the  life  was  not  to  be  implied  from  the  mere 
assertion  of  title;  and  an  averment  in  the 
breach,  that,  ^*  after  the  plaintiff  became  so 
seized  the  rent  became  due,  and  still  is  in  ar- 
rear to  the  plaintiff,"  was  insufficient,  and 
that  the  declaration  was  bad  on  general  de- 
murrer. Fryer  v.  Coombs,  4  P.  &  D.  120,  n. ; 
11  A.  <&E.  408. 

In  an  action  for  non-payment  of  rent,  on  an 
indenture,  by  assignee  of  the  lessor  against 
the  lessee,  the  declaration  alleged  that  the 
lessor  was  possessed  for  the  remainder  of  a 
term  of  22  years,  commencing  from  the  25th 
December,  1797,  and  that,  on  the  7th  of 
March,  1811,  he,  hy  indenture,  demised  to 
the  defendant  to  hold  from  the  20th  of 
December  then  last  past.  Plea,  that  the 
lessor  was  not  at  the  time  of  making  the  in- 
denture possessed  for  the  residue  of  the  term 
as  alleged : — Held,  that  such  plea  was  good 
on  general  demurrer,  as  the  averment  in  tho 
declaration  was  material  and  traversable. 
Carvick  v.  Blagrave,  4  Moore,  303;  1  B.  &  U. 
581. 

Pleas.] — In  an  action  on  a  covenant  for 
seven  quarters'  rent,  a  plea  showing  a  surren- 
der before  the  last  four  of  the  seven  quarters 
rent  accrued,  is  bad  on  demurrer,  because  it 
does  not  go  to  the  whole  breach,  and  tiio 
breach  is  not  entire,  but  part  of  it  may  bo 
proved.      Barnard  v.  Duthy^  5  Taunt.  27, 

If  both  lessee  and  lessor  sign  a  lease,  tho 
former  is  Cbtuppcd  to  plead  nil  habuit  in  tcne- 
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mentis  to  an  action  of  debt  for  rent  by  the 
lessor.     WiOHni  ▼.  Wingatej  6  T.  R.  62. 

lUcns  in  arrere  is  a  good  plea  to  an  action 
of  debt  for  rent.  Warner  y%  Theobald,  Cowp. 
588. 

If  one  18  sned  for  rent  he  cannot,  under  a 
plea  of  never  indebted,  avail  himself  of  a  part 
payment  of  money  obtained  under  a  distress, 
or  of  a  judgment  obtained  against  him  in  a 
county  court  for  part  of  the  same  rent.  Bar- 
mer  v.  Bean^  8  C.  A;  K.  807— Parke. 

A  declaration  alleged  a  demise  to  the  de- 
fendant of  a  messuage  for  forty-five  years,  at 
a  rent  payable  quarterly,  and  averred  that 
two  years  and  a  quarter's  rent  was  due.  Flen, 
that  before  that  rent  became  due,  it  was  agreed 
that  the  defendant  should  deliver  up  the 
messuage,  and  that,  in  consideration  thereof, 
the  defendant  should  be  discharged  from  all 
liability  to  pay  the  rent  which  ^ould  subse- 
quently accrue ;  that  the  defendant  did  deliver 
up  the  premises,  and  that  the  plaintiff  ac- 
cepted the  possession  thereof,  and  that  the 
tenancy,  ana  the  defendant's  interest  in  the 
premises,  were  thereby  then  surrendered  and 
extinguished:— Held,  after  verdict,  that  the 

Clea  did  not  set  up  a  surrender  of  the  tenancy, 
ut  afforded  a  vaUd  excuse  for  the  nonpay- 
ment of  the  rent.  Oeorgev,  Wright^  1  W., 
W.  &II.  200;  nom.  Gore  v.  TKny-r^  8  Nev. 
&P.  243;  8  Ad.  &  E.  118;  2  Jur.  840. 

Action  for  1C3Z.  1C».  for  fifty-two  weeks' 
rent  on  a  parol  demise  for  twelve  months, 
from  the  2ritli  of  February,  1839  (Monday), 
at  8^  $8.  per  week.  A  plea,  as  to  so  much 
of  the  rent  as  accrued  due  before  and  on  the 
27th  of  July,  1839  (Saturday),  i^ayment  and 
acceptance  in  satisfaction,  is  bad,  as  no 
weekly  rent  could  have  become  due  on  the 
latter  day,  and  no  apportionment  of  the  rent 
for  the  fraction  of  a  week  was  shown.  Dunn 
V.  IH  Nuoto,  3  M.  4&  G.  105;  3  Scott,  N.  R. 
487. 

Action  on  an  indenture,  whereby  the  tenant 
covenanted  to  p;iy  the  rent  of  502.  half-yearly, 
and,  over  and  above  the  reserved  rent,  tiie 
further  yearly  rent  of  5/.  for  evci"y  acre  of  the 
demised  premises  which  the  defendant  should 
convert  into  tillage,  over  and  above  one-third 
part  thereof.  Breach  assigned  for  over- 
tillage,  whereby  the  defendant  became  liable 
to  pay  75Z.  additional  rent.  Pleas,  first,  that 
the  plaintiff,  with  a  full  knowledge  of  the 
supposed  breaches  of  covenant,  accepted  ond 
received  from  the  defendant  25/.  as  and  for 
all  the  rent  duo  in  respect  of  the  premises,  up 
to  and  inclusive,  &c.  (covering  the  time 
alleged  in  the  breach),  without  demanding  or 
requiring  the  payment  of  such  penalty  or  ad- 
ditional rent,  and  thereby  then  and  there 
waived,  gave  up,  and  dispensed  with  his  right 
to  receive  or  recover  any  nomine  pocnse,  or 
penalty,  or  such  additional  rent ;  and, 
secondly,  that  tlic  plaintiff,  with  a  full  knowl- 
edge, wuived,  gavu  up,  und  dispuu&cd  with 
all  claim  or  right  on  his  part  to  receive,  re- 
cover, or  to  be  paid  such  penalty,  nomine 
poena^,  or  additional  rent: — Held,  that  both 


pleas  were  insufilcient.     Denton  v.  Richmond, 
IC.  &M.  784;  3  Tyr.  C30. 

In  an  action  for  non-payment  of  rent,  on  an 
indenture  by  husband   und  wife,  and  under 
seal  of  the  wife  (accord in;]r  to  the  provisions 
of  the  82  Hen.  8,  c.  28,  s.  :]),  the  declax'ation 
stated  that  the  husband  and  his  wife,  since 
deceased,  demised  the  premises  to  the  de- 
fendant for  twenty-one  years,  and   that  he 
covenanted  to  pay  rent  to  the  husband  and 
wife,  and  heirs  of  the  wife;  that  the  wife 
died,  and  that,  after  her  decease,  rent  became 
due  to  her  husband :  plea,  that  the  husband 
never  had  anything  in  the  premises,  but  in 
right  of  his  wife,  whoso  estate  Ihey  were,  and 
that  she  died  before  the  rent  became  due, 
without  issue,  and  that  her  heir  threatened  to 
eject  the  defendant  unless  he  would  attorn 
and  become  tenant  to  him,  and  that  he  was 
accordingly  obliged  to  do  so: — Ileld,  that  it 
was  not  necessary  for  the  defendant  to  show 
actual  eviction  by  the  heir,  and  that  the  plea 
was  a  discharge  to  the  action ;  on  the  grounds, 
that  the  lease  was  not  voidable  by  the  heir, 
but  was  a  good  nnd  subsisting  lease,  and  that 
he  was  only  entitled  to  the  rent,  and  could 
not  have  entered  to  evict  or  eject  the  de- 
fendant witiiout  being  considered  as  a  tres- 
passer.    Hill  V.  Saunders  (in  error),  7  D.  & 
R.  17;  4  B.  &  C.  529;  9  Moore,  288;  2  Bing. 
112;  1  C.  &  P.  80. 

To  a  declaration  by  A.  against  B.  for  191Z. 
5«.,  due  for  two  and  a  half  years'  rent  under 
a  demise  by  deed,  B.  pleaded,  as  to  402.  10«., 
that,  before  the  making  of  the  deed,  A.  con- 
veyed parcel  of  the  premises  to  C.  in  fee, 
who  devised  the  same  to  D.,  his  wife,  and 
their  heirs;  that,  after  the  commencement  of 
the  suit,  D.  and  E.  gave  notice  of  their  title, 
and  required  of  him  payment  of  such  portion 
of  the  rent  not  paid  over  to  the  plaintiff  at 
the  time  of  sncii  notice  as  might,  on  a  just 
apportionment,  be  the  just  proportional  pan 
thereof  in  respect  of  the  parcel  of  the  prem- 
ises; and  D.  and  E.  then  gave  notice  to  and 
threatened  B.,  that,  if  he  should  neglect  or 
refuse  forthwith  to  pay  over  such  proportional 
part  to  D.  and  E.,  tiicy  would  immediately 
eject  and  expel  him  fnrni  the  parcel;  that  AOL 
109.  was  the  sum  which,  upon  a  just  ap- 
portionment of  the  rent,  would  be  and  was 
the  proportional  part  of  the  rent  in  respect 
of  the  parcel,  and  was,  at  the  time  of  the 
notice,  unpaid  to  A. ;  that  the  rent  sued  for 
accrued  after  the  death  of  C. ;  that,  if  B.  had 
not  paid  the  40L  10«.  to  D.  and  E.,  they 
would  have  proceeded  to  eject  the  defendant 
from  the  parcel  of  the  premises;  wherefore 
B.,  after  the  commencement  of  the  suit, 
necessarily  and  unavoidably  paid  them  that 
sum;  and  that  A.  never  had  anything  in  the 
parcel  of  the  premises,  except  as  appeared  in 
the  plea : — Held,  tiiat  this  was  neither  a  good 
plea  of  eviction,  the  notice  being  subsequent 
to  the  rent  becoming  due,  nor  a  good  plea  of 
payment,  inasmuch  as  the  alleged  payment 
was  not  in  satisfaction  of  any  charge  upon 
the  land,  or  of  any  debt  due  from  A.     BixfdU 
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V.  CanMl,  \  K  ^  *1.  886;  2  D.  &  L.  60;  8 
Scott,  N.  R.  104 ;  e  )ur.  475;  13  L.  J.,  C.  P. 
142. 

Action  for  rent  dut!  '^niileaae.  The  declara- 
tion stated  that  one  Low  leas,  being  entitled 
to  a  certain  estate,  mortgad'ed  the  premises  to 
O^Brien,   and  that  afterwards  Lawless  and 
O'Brien   demised    to    the   dc'^ndant,    who 
entered  upon  the  premises  demi5»d  and  be- 
came   thus    possessed    of    the    U;-*m;    that 
O'Brien's   interest  vested    in    the    pSivtiff, 
and  that  a  half-year's  rent  was  due  to  the 
plaintiff  on  the  demise.     A  plea  alleged  tlu>t, 
before    the    demise,    O'Brien     fulscly   and 
fraudulently  represented  that  Lawless   was  \ 
entitled  to  the  lands  in  the  lease  mentioned, 
as  devisee  under  the  will  of  bis  father,  and 
that  his  will  had  been  duly  proved,  and  that 
by  such  false  and  fraudulent  representations 
the  defendant  was  induced  to  accept  the  lease 
and  enter  into  the  covenants  therein  con- 
tained, and  averred  that  Lawless  was  not  so 
entitled  as  owner,  and  the  defendant  himself, 
as  O'Brien  well  knew,  was  entitled  to  the 
lands,  as  heir-at-law.     On  demurrer,  the  plea 
was  held  bod,  for  not  stating  that  the  defend- 
ant repudiated  the  lease  and  derived  no  bene- 
fit under  it.     Mddon  v.  Lawless,  5  Ir.  R.,  0. 
L.  647,  n. — C.  P.     8.  P.,  Anderson  v.  Costdlo^ 
6  Ir.  R.,  0.  L.  544. 

Eridtnoe.] — ^In  an  action  for  rent  on  a  de- 
mise, the  plaintiff  produced  a  deed  properly 
stamped  as  a  counterpart  lease,  and  proved 
the  same  to  have  been  executed  by  the  defend- 
ant:— Held,  that  although  there  was  no  evi- 
dence of  any  lease  having  been  executed  by 
the  plaintiff,  the  presumption  was  that  there 
was  such ;  and  the  deed  produced  was  there- 
fore rightly  admissible  as  a  counterpart. 
Ilaghes  v.  Clark,  10  C.  B.  905;  15  Jur.  480. 

In  an  action  for  rent  upon  an  indenture  of 
lease,  the  defendant  pleaded  non  demisit: 
— Held,  that  the  counterpart  wos  sufiricnt  evi- 
dence of  the  demise.  Houghton  v.  Kanig^  18 
C.  B.  285;  25  L.  J.,  C.  P.  218. 

Action  for  rent  on  a  lease.  Plen,  that,  be- 
fore the  lease  was  made,  P.  impleaded  the 
plaintiffs,  and  had  judgment  of  elegit  against 
their  lands;  that  the  inquisition  found  the 
plaintiffs  seized  of  the  demised  premises  then 
leased  to  B.,  subject  to  two  mortgages  for 
ycM\rs;  that  the  sheriff  delivered  the  premises 
top.,  to  hold  the  same  till  his  damages  and 
costs  should  bo  levied ;  that  before  the  rent 
became  due  the  defendant  was  evicted  by 
P.,  who  entered,  and  ejected,  expelled,  put 
out,  and  amoved  the  defendant  therefrom, 
and  kept  and  continued  him  sr)  ejected ;  that 
the  sum  of  1,0002.  was  still  due  to  P.  which 
was  not  levied.  At  the  trial,  the  lease,  elegit, 
and  inquisition  were  put  in,  and  it  was  proved 
that  P.  had  called  on  the  defendant  to  pay 
him  rent,  or  he.  P.,  would  turn  him  out;  on 
which  the  defendant  attorned  to  him  without 
privity  of  the  plaintiffs,  his  lessors: — Held, 
that  the  plaintiffs  were  entitled  to  recover,  as 
P.'s  elegit  only  entitled  him  to  the  reversion 
expectant  on  the  mortgages  by  the  lessors. 


PooU  {Mayor,  dc.)  v.  WhUt,  15  M.  &  \f.  571 ; 
16  L.  J.,  Exch.  229. 

Held,  also,  that  the  expulsion  as  pleaded. 
was  not  established  by  the  evidence.     /&. 

VIIL   AsflioNicBNT    OF   Term;    Undebl^t- 

TIKa;    DSATH  OF  TSSAKT. 

1.  Ccunanti  and  other  CojUracts  against  A$8t(/n^ 
ment  or  Underletting. 

General  principles.] — ^The  power  of  asai^^- 
ment  is  incident  to  the  estate  uf  a  lessee,  with- 
out the  word  **  assigns,"  unless  expressly  re- 
strnined.      Church  v.   Brown^    15  Ves.    2G4. 
And  see  Qreenaway  v.  Adams,  12  Ves.  805. 

A  contract  to  grant  a  lease,  with  common 
and  u<tusl  covenants,  does  not  comprise  a 
covenant  no^  to  assign  without  a  license. 
Henderson  ▼.  Hay,  8  Bro.  C.  C.  632.  S.  P., 
Churchy.  B^ovn^  15  Ves,  258;  Buckland  v. 
Papillon,  1  L.  R,  Eq.  477;  12  Jur.,  N.  8.  155; 
affirmed  on  appeal,  12  Jur..  N.  S.  902;  2  L.  R.^ 
Ch.  67;  80  L.  J.,  Chtvn?..  81. 

A  proviso  against  assi^Dment,  without  11 
cense,  in  a  lease  to  the  lessee,  bis  executors, 
administrators,  and  assigns,  13  not  repugnant - 
for  the  construction  is  that  it  extends  to  such 
assigns  only  as  he  may  lawfully  li.avo,  viz.,  \v\ 
license  or  by  law,  as  assignees  in  baakraptoy. 
Wetherdl  v.  Oeering,  12  Ves.  504. 

A  proviso  in  a  lease,  for  re-entry  upon  <tf 
signment  by  the  lessee,  his  executors,  admin* 
istrutors,  or  assigns,  without  license,  ceases 
by  assignment  with  license,  thougli  to  a  par- 
ticular individual.  BrummcU  v.  Maepherson, 
14  Ves.  173. 

Where  there  is  a  right  of  entry  given  for  as- 
signing or  underletting,  if  a  person  is  found  in 
tiie  premises,  appearing  as  the  tenant,  it  is 
primii  facie  evidence  of  an  underletting  suffi- 
cient to  call  upon  the  defendant  to  show  iu 
what  character  such  person  was  in  possession, 
as  tenant  or  as  servant  to  the  lessee.  Doe  d. 
Hindly  v.  liicharbi/j  5  Esp.  4 — Al  van  ley. 

But  it  is  not  sufficient  to  prove  the  defend- 
ant, a  stranger,  in  possession  of  tiie  demised 
premises,  and  his  declaration  that  they  were 
demised  to  him  by  another  stranger.  Doe  v. 
Payne,  1  Stark.  80— Ellen  borough. 

And  such  eviilence  vvoukl  not  be  sufficient, 
even  if  the  tenant  had  couvenanted  not  to 
part  with  the  possession.     Jb. 

Upon  whom  binding;  covenants  ronning 
with  the  land.] — Scmble,  that  a  covenant  by  a 
lessee,  that  he,  his  executors  and  adminis- 
trators, shall  not  assign  without  license,  is  not 
binding  upon  the  assiirneo  of  the  lessee. 
Paul  V.  Nurse,  2  M.  &  R.  525 ;  8  B.  &  C.  480. 

A  covenant  that  the  lessee,  ins  executors  or 
admin istnitors,  will  not  assign,  does  not  bind 
his  assignees.  Doe  d.  Cheere  v.  Smith,  5 
Taunt.  705;  1  Marsh.  850;  2  Rose,  280. 

If  a  lease  contains  a  proviso  that  the  lessee 
and  hia  administrators  shall  not  set,  let,  or 
assign  over  the  whole  or  part  of  the  premises 
without  leave  in  writing,  on  pain  of  forfeiting 
the  lease,   the  administratrix  of  the  lessee 
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cannot   underlet   "without    incurring  a  for- 
feiture. Hoed,  GregsonY.  llarrUon,  2  T.  R.  425. 

A  parol  license  to  let  part  of  the  premises 
does  not  discharge  the  lessee  from  the  restric- 
tion of  such  a  proviso.     lb. 

Executors  may  dispose  of  a  lease  for  years 
as  assets,  notwithstanding  a  proviso  or  cove- 
nant that  the  lessee  shall  not  alien.  3eer»  ▼. 
Ilind,  1  Ves.  295. 

An  option  given  to  a  tenant  to  call  for  an 
extended  lease,  will  pass  to  his  assi^ces  in 
baakruptcy,  and  may  by  them  be  assigned  to 
a  purchaser.  Buekland  v.  PapUlcn,  1  L.  R., 
Eq.  477;  12  Jur.,  N.  8.  155;  affirmed  on  ap- 
peal, 12  Jur.,  N.  S.  902;  2  L.  R.,  Ch.  C7;  86 
L.  J.,  Chanc.  81. 

But  such  would  not  have  been  the  cnsc,  if 
the  tenant  had  been  restrained  from  aliena- 
tion.    Ih, 

A  railway  company  arranged  by  private 
contract  the  price  of  the  interest  of  a  tenant 
in  land  they  required,  there  being  a  covenant 
in  his  lease  not  to  assign  without  the  consent 
of  his  landlord : — ^Held,  that  the  covenant  was 
abrogated  so  as  to  enable  the  tenant  to  assign 
to  the  railway  company  without  the  consent 
of  his  lessor.  Slippery,  Tottenham  andHamp- 
gt4!ad  Junction  Railway  Company y  86  L.  J., 
Chanc.  841;  4  L.  R.,  Eq.  112— R. 

By  a  deed  dated  March  1st,  1882,  the  de- 
fendant leased  a  farm  for  fourteen  years;  the 
lease  contained  a  proviso  for  re-entry  by  the 
lessor  if  the  lessees  should  assign  without  his 
license,  and  a  covenant  by  the  lessees  not  to 
assign ;  also  a  covenant  by  the  lessor  at  the 
expiration  of  the  demise  to  pay  for  certain 
things  at  a  valuation.  After  the  expiration  of 
the  term  the  lessees  continued  to  occupy  the 
farm  as  tenants  from  year  to  year  on  the  terms 
of  the  lease.  In  1864,  they  by  deed  assigned 
their  interest  in  the  farm,  with  their  farming 
stock  and  valuations,  to  the  plaintiff,  in  order 
to  raise  a  sum  of  money  to  be  paid  to  their 
creditors  under  a  composition  deed  executed 
at  the  same  time.  The  plaintiff  entered  into 
occupation  of  the  farm  but  never  paid  rent. 
On  the  18th  March,  the  defendant,  having  no 
knowledge  of  the  assignment,  gave  the  lessees 
notice  to  quit,  and  the  plaintiff,  as  assignee, 
gave  him  a  similar  notice: — Held,  that  the 
plaintiff  could  not  maintain  an  action  against 
the  defendant  on  the  covenant  for  a  valuation. 
Per  Mellor  and  Lush,  JJ.,  on  the  ground  that 
there  was  no  new  contract  between  the  plaint- 
iff and  defendant,  and  that  the  right  of  action 
did  not  pass  from  the  lessees  to  the  plaintiff 
by  the  assignnent  of  the  tenancy  created  by 
parol  between  the  lessor  and  lessees.  Per 
Shee,  J.,  on  the  ground  that  the  lessees,  hav- 
ing no  right  to  assign  without  tiie  license  of 
the  lessor,  could  not  transfer  any  interest  to 
the  pbiintiff.  Elliott  v.  Johnson,  8  B.  &  8. 
88;  2  L.  R.,  Q.  B.  120;  M  L.  J.,  Q.  B.  41; 
15  W.  R.  253. 

A  first  count  waa  upon  a  covenant  in  a  lease 
that  the  lessees  and  their  assigns  would 
maintnin  and  keep  in  repair  the  forge 
and  buildings  demised,  and  all  buildings 
which  should  be  erected  during  the  demise, 


and  all  additions  and  improvements  thereto, 
and  would  maintain  and  keep  in  good  work- 
ing order  the  fixtures,  steam  engines,  tools, 
utensils  and  other  articles  demised,  and  also 
which  might  during  the  demise  be  brought  or 
set  tip  on  the  premises,  and  would  replace 
and  make  good  all  such  fixtures,  engines, 
tools,  utensils  and  other  articles  as  should  be 
broken  or  worn  out.  The  second  count  was 
upon  a  covenant  that  neither  the  lessees  nor 
their  assigns  would  assign  or  part  with  the 
possession  of  the  demised  premises  without 
the  consent  in  writing  of  the  lessor: — Held, 
first,  that  so  much  of  the  covenant  in  the  first 
count  stated  as  related  to  buildings  and  to 
machinery,  tools  and  utensils,  which  were 
tenant*s  fixtures,  ran  with  the  land.  WiUiam» 
V.  Earle,  9  B.  &  S.  740;  87  L.  J.,  Q.  B.  281; 
3  L.  R.,  Q.  B.  789;  IC  W.  R.  1041;  19  L.  T., 
N.  8.  238. 

Held,  secondly,  that  so  much  of  it  as  I'e- 
lated  to  tools  and  utensils,  which  were  not 
fixtures,  did  not  nm  with  the  land.     lb. 

Held,  thirdly,  that  the  assignee  was  not 
liable  on  this  count  for  breaches  of  the  cove- 
nant after  an  assignment  by  him  without  the 
consent  of  the  lessor.     lb. 

Held,  fourthly,  that  the  covenant  mentioned 
in  the  second  count  ran  with  the  land  and 
bound  an  assignee  to  tv*bom  the  premises  had 
been  assigned  with  the  consent  of  the  lessor. 

lb. 

Held,  fifthly,  that  the  lessor  could  recover 
damages  indirectly  in  respect  of  those  breaches 
of  covenant  which  had  already  occurred,  and 
future  breaches ;  the  measure  of  the  damages 
being  such  a  sum  as  would,  so  far  as  money 
could,  put  the  plaintiff  in  the  same  position 
as  if  he  had  retained  the  liability  of  the  de- 
fendant instead  of  having  an  inferior  remedy 
against  a  person  less  able  to  perform  the 
covenants  or  compensate  for  breaches  of  them. 
lb. 

What  amounts  to  a  breach.] — A  covenant 
not  to  assign  or  otherwise  part  with  the  prem- 
ises, or  any  part  thereof,  for  the  whole  or  any 
part  of  the  term,  is  broken  by  an  underlease. 
Doe  d.  Holland  v.  Woraley,  1  Camp.  20 — Ellen- 
borough. 

Although  nnderleases  are  not  within  the 
general  words  of  provisos  concerning  assign- 
ments. Kinnerdeyv.  Orpe,  1  Dongl.  55.  8.  P., 
Church  V.  Brovniy  15  Ves.  264. 

A  covenant  not  to  assign,  transfer,  set  over, 
or  otherwise  do  or  put  away  the  lease  or  prem- 
ises, does  not  extend  to  an  underlease  for  part 
of  the  term.  Crusoe  d.  Blencowe  v.  Bugby,  2 
W.  Bl.  700 ;  3  Wils.  234. 

A  lessee  who  covenanted  **  not  to  let,  set, 
or  assign,   transfer,   make  over,    barter,  ex- 
change, or  otherwise  part  with  the  indent- 
ure,'' <S:c.,  with  a  proviso  that  the  landlord, 
might  in  such  case  re- enter,   gave  a  warrant 
of  attorney  to  confess  judgment,  on  which^ 
the  lease  was  taken  in  execution  and  sold: — 
Held,  to  be  no  forfeiture  of  the  lease.    Ihe  d. 
MUchinson  v.   Carter,  8  T.  R.  57. 

But  it  being  found  by  verdict  that  the' 
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tenant  gave  such  warrant  of  attorney  to  a 
creditor  for  tlie  express  purpose  of  enabling 
such  creditor  to  take  the  lease  in  execution 
under  the  judgment: — Held,  that  this  was  in 
fraud  of  the  covenant,  and  the  landlord,  under 
a  cluuse  of  re-entry  in  the  lease  for  breach  of 
the  condition,  might  recover  the  premises  in 
ejectment  from  a  purchaser  under  the  sheriff's 
tale.  Doe  d.  Afitehinson  v.  Carter,  8  T.  U.  800. 

A  lease  of  the  opera-house  contiuned  cove- 
nants on  the  part  of  tlie  lessee;  Secondly,  not 
to  grant  away,  assign,  dispose  of,  &c.,  the 
stalls  or  boxes,  *'  for  any  longer  period  than 
one  year  or  season. ''  On  the  2l8t  of  Decem- 
ber, 1851,  the  lessee  leased  certain  boxes  for 
one  year,  to  commence  from  March,  1852. 
On  the  first  of  August,  1852,  he  made  another 
lease  of  the  same  boxes,  to  a  different  person, 
with  this  habendum,  *'  from  the  Ist  of  Feb- 
ruary now  next  ensuing,  or  from  such  subse- 
quent day  during  the  year,  upon  which  the 
tneater  shall  be  opened,  and  thenceforth  for 
the  full  term  of  one  year,  to  be  computed 
from  that  day  f' — Held,  tliat  this  was  not  a 
breach  of  the  covenant.  Croft  v.  LumUy^  0 
H.  L.  Cas.  672;  4  Jur.,  N.  S.  003;  27  L.  J., 
Q.  B.  821. 

Thirdly.  **  not  to  charge  nor  incumber  the 
theater,  or  the  income  therof,  or  the  terms 
hereby  granUKl,  by  mortgaging  the  same,  or 
^nting  any  rent-charges  or  any  other  incum- 
brance whatever."  The  lessee  was  greatly  in 
debt.  In  respect  of  his  debts,  he  granted 
warrants  of  attorney  (one  of  which  was  to 
secure  payment  of  bills,  not  then  due,  and 
another  provided  that  it  was  a  concurrent 
ficcurity,  with  an  indenture  therein  recited, 
that  judgment  was  to  be  entered  up  when  the 
grantee  thought  fit,  nnd  bo  registered),  and 
judgments  were  signed  against  him,  on  those 
warrants  of  attorney,  and  upon  judge's  orders, 
and  registered: — Held,  that  no' breach  of  this 
covenant  had  been  committed.     Ih. 

Demise  for  years  to  S.,  and  S.  covenanted 
that  he,  his  executors,  administrators,  or  as- 
signs, would  not  assign  the  indenture,  or  his 
or  their  interests  therein,  or  assign  the  prem- 
ises to  any  person  whatsoever,  without  con- 
sent in  writing  of  the  lessor;  proviso,  that  in 
case  S.,  his  executors,  administrators,  or  as- 
signs, should  part  with  his  or  their  interest, 
•contrary  to  his  covenant,  that  the  lessor  might 
re-enter.  S.  deposited  the  lease  as  a  security 
for  money  borrowed,  and  became  bankrupt, 
iind  the  lease  was  sold  by  direction  of  the 
X'hancellor  to  pay  that  debt:— Held,  that  the 
assignees  under  the  commission  might  assign 
the  lease  to  the  vendee,  without  the  consent 
of  the  lessor.  Doe  d.  OoodMiere  v.  Devan^ 
^  BI.  &  8.  853;  2  Rose,  450. 

Letting  lodgings  is  not  a  breach  of  a  cove- 
nant not  to  underlet.  Doe  d.  Pitt  v.  Laming^ 
4  Camp.  77 — ^Ellenborough. 

Where  a  lessee  of  a  house  and  a  garden  for 
di  term  of  years  covenanted  with  the  lessor 
'*  not  to  use  or  exercise,  or  peimit  or  suffer  to 
l)e  used  or  exercised,  upon  the  demised  prem- 
ises or  any  part  thereof,  any  trade  or  business 
whatsoever,  without  the  license  of  the  lessor," 


and  afterwards,  without  the  license  of  the 
lessor,  assigned  the  lease  to  a  schoolmsist  er, 
who  carried  on  his  business  in  the  house  ancl 

{)remise8: — Held,  that  the  assignment  was  a 
)reach  of  this  covenant,  and  the  lessor  en- 
titled to  re-enter  under  u  proviso  for  re-entry 
for  non- performance  of  covenants.  Do^  (i. 
Bkh  V.  KeeUng^  1  M.  &  S.  05.  And  see  Jbne» 
▼.  Tkame,  8  D.  &  U.  152;  1  B.  &  C.  715. 

Where  a  lease  contained  a  proviso  for  re- 
entry,  in   case  the  tenant    should    demise, 
lease,  grant,  or  let  the  demised  premises,  or 
any  part  or  parcel  thereof,  or  convey  to  aoy 
person  whomsoever,  for  all  or  any  part  of  the 
term,  without  the  license  of  the  lessor,    in 
writing;  and  the  tenant,  without  such  license, 
agreed  with  a  person  to  enter  into  partner- 
ship with  him,  and  that  he  should  have  the 
use  of  a  back  chamber  and  some  other  parts 
of  the  premises  exclusively,  and  of  the  rest 
jointly  with  the  tenant,  and  accordingly  let 
him  into  possession: — Held,  tiuit  the   lessor 
was  entitled  to  re-enter,     lioe  d.  Dingley  v. 
Sales,  1  M.  &  S.  207. 

Proviso  in  a  lease  for  re-entry,  and  that  the 
lease  should  be  void,  if  the  lessee  assigned 
without  license.  The  lessee  by  deed  as- 
signed all  his  property,  real  and  personal,  to 
trustees,  for  the  benefit  of  his  creditors,  and 
was  afterwards  declared  a  bankrupt :— Held, 
that  the  deed  of  assignment,  being  an  act  of 
bankruptcy,  did  not  operate  as  a  valid  con- 
veyance of  the  lessee^s  interest  under  the 
lease,  and  that  therefore  it  did  not  work  a 
forfeiture.  Doe  d.  Lloyd  v.  Powdl,  8  D.  & 
R.  35;  5  B.  &  0.  808. 

A  covenant  in  a  lease  of  a  chop-house,  not 
to  let,  set,  assign,  transfer,  set  over,  **or 
otherwise  part  with  the  premises  demised,  or 
that  present  indenture  of  lease,"  is  not  broken 
by  proof  of  a  deposit  of  the  lease  with  the 
brewers  of  the  lessee,  as  a  security  for  money 
advanced  and  beer  supplied  to  the  house,  as 
it  could  not  be  deemed  to  be  a  parting  with 
the  premises  within  the  meaning  of  the  cov- 
enant. Doe  d.  Pitt  V.  Hogg,  4  D.  &  R.  226 ; 
1  C.  &  P.  160;  8.  C,  nom.  Doe  d.  Pitt  v. 
Laming,  R.  &  M.  86. 

A.  and  B.,  partners  in  trade,  were  as- 
signees of  a  lease  which  contained  a  covenant 
by  the  lessee,  for  himself  and  his  assigns, 
that  he  would  not,  neither  should  his  execu- 
tors, administrators,  nor  assigns,  assign  the 
demised  premises  without  the  consent  in 
writing  of  the  lessor.  On  the  dissolution  of 
the  partnership,  A.  assigned  all  his  interest 
in  the  premises  to  B. : — Held,  a  breach  of  the 
rovenant.  VarUif  v.  Coppardy  7  L.  R.,  C.  P. 
505;  20  W.  R.  072;  20  L.  T.,  N.  S.  882. 

laioense  or  consent  of  landlord.] — If  the 
vendor  of  a  lease,  in  which  is  a  covenant  not 
to  assign,  contracts  to  assign  his  interest,  it 
is  incumbent  on  him,  and  not  on  the  pur- 
chaser, to  procure  the  lessor's  license  for  the 
assign  mint.     Llof/d  v.  Crispc,  5  Taunt.  2-19. 

A  lease  contained  a  covenant  not  to  as- 
sign without  the  license  of  the  lessor,  with  a 
proviso  for  re-entry  on  breach.      The  lessee 
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became  bankrupt,  and  the  assignees  assigned 
to  the  defendant,  who  contracted  to  sell  the 
term  to  the  plaintiff.  The  plaintiff  required 
the  defendant  to  obtain  the  license  of  the 
lessor,  which  the  defendant  failed  to  do: — 
Held,  that  the  defendant  was  bound  to  obtain 
the  landlord's  license  to  assign,  as  the  assign- 
ment by  assignees  was  no  breacli  of  the  cove- 
nant. Winter  v.  Dujnerque^  12  Jur.,  N.  S. 
720;  14  W.  R.  699— Exch.  Cham. 

A.  assigned  his  effects  to  B.  for  the  benefit 
of  his  creditors,  and  a  lease  of  a  farm  from 
C,  which  contained  a  covenant  not  to  assign 
without  C.'s  consent  in  writing.  B.  agreed  to 
assign  the  lease  to  D.'s  nominee,  D.  to  pay 
the  cx|>ense  of  the  assignment,  and  1802.  on 
a  day  certain  for  the  improvements  and 
manure;  to  take  the  crops  at  a  valuation,  and 
to  have  immediate  possession: — Held,  that, 
to  support  an  action  on  this  agreement,  B. 
must  show  that  he  had  obtained  C.^s  consent 
in  writing  to  the  ossignment,  though  D.  had 
taken  possession  of  the  premises,  had  cut 
down  the  crops,  and  had  paid  part  of  the 
180/.  to  B.  Mown  v.  Corder^  2  Marsh.  832; 
7  Taunt.  9. 

A  lease  contained  a  covenant  by  the  lessee 
not  to  assign  without  license,  and  the  lessor 
covenanted  not  to  withhold  his  license  to  as- 
sign unreasonably  or  vexatiously: — Held,  that 
it  was  unreasonable  and  vexatious  in  the 
lessor  to  refuse  his  license  to  assign  to  n  per- 
son wholly  unobjectionable,  his  object  in  re- 
fusing tlie  license  being,  avowedly,  his  wish 
to  get  a  surrender  of  the  lease  for  the  purpose 
of  rebuilding.  Lehmann  v.  M'Arthury  8  L. 
R.,  Eq.  746;  15  W.  R,  651;  16  L.  T.,  N.  8. 
lOe— V.  C.  8. 

The  lease  of  a  farm  contained  a  covenant 
by  the  lessees,  *'that  they  would  not  assign 
or  otherwise  part  with  possession  of  the 
prenHses  without  the  written  consent  of  the 
lessor, ^^  with  a  proviso  that  '4n  case  the 
lessees  should  fail  in  the  observance  or  per- 
formance of  any  or  cither  of  the  covenants 
and  agreements  on  his  or  their  part,^^  it  should 
be  lawful  for  the  lessor  to  reenter.  The 
lessees  sold  their  interest  in  the  lease  to  W., 
and  the  lessor  in  a  letter  consented  that  W. 
should  take  the  farm  ^'  on  the  same  conditions 
and  in  accordance  with  the  lease. *'  W.  en- 
tered and  took  possession  of  the  farm,  but  no 
assignment  of  the  term  was  executed  to  him: 
— Held,  that  there  was  no  such  breach  of  the 
covenant  not  to  assign  without  the  written 
consent  of  the  lessor,  as  to  enable  him  to 
maintain  ejectment;  first,  because  W.  appeared 
to  have  entered  into  possession  at  the  in- 
stance of  the  lessor  rather  than  of  the  lessees; 
and,  secondly,  because  the  consent  to  the 
assignment  did  not  prohibit  the  lessees  from 
parting  with  possession  of  the  premises  till  a 
lease  had  been  executed.  West  v.  DM^  89 
L.  J.,  Q.  B.  190;  10  B.  &  8.  987;  6  L.  R.,  Q. 
B.  460.  See  8,  C,  23  L.  T.,  N.  8.  76;  18 
W.  R.  1167— Exch.  Cham. ;  38  L.  J.,  Q.  B. 
289;  9  B.  <fe  8.  755;  4  L.  R.,  Q.  B.  634;  20 
L.  T.,  N.  8.  787;  17  W.  R.  879. 
•    In  a  lease,  when  there  is  a  covenant  not  to 


anblot  without  consent,  but  such  consent 
must  not  be  withheld  except  on  reasonable 
objection,  and  a  heavy  rent  is  reserved  by  the 
lease,  very  strong  ground  for  refusing  the 
consent  must  be  shown,  as  the  refusal  thniwa 
a  heavy  burden  of  rent  on  the  lessees. 
Sheppard  v.  Himy  Uong  arid  Shanghai  Banking 
Corparationy  20  W.  R.  459— V.  C.  M. 

A  lessee  covenanted  with  the  lessor  not  to 
assign  the  demised  premises  without  the  con- 
sent in  writing  of  tne  lessor,  **such  consent 
not  being  arbitrarily  withheld;^' and  it  was 
provided  by  the  lease  that  if  the  lessee  should 
assign  the  premises  without  t!ie  ^consent  in 
writing  of  the  lessor,  *'  but  such  consent  is 
not  to  be  arbitrarily  withheld,"  the  lessor 
might  re-enter:— Held,  that  there  was  no 
covenant  by  the  lessor,  either  express  or  im- 
plied, not  to  refuse  his  consent  arbitrarily, 
but  tiiat  an  arbitrary  refusal  would  leave  the 
lessee  at  liberty  to  assign  without  the  lessor^s 
consent.  Trdoar  e.  Bigge^  9  L.  R.,  Exch. 
151;  22  W.  R.  843;  43  L.  J.,  Exch.  95. 

An  arbitrary  refustil  is  equivalent  to  an 
** unfair  and  unrcasonablu"  refusal;  and  a 
refusal  **upon  advice."  though  the  grounds 
of  refiLsal  be  not  specified,  is  not  *•  arbitrary." 
lb. 

A  lease  of  mines  contained  a  covenant  that 
the  lessee  should  not,  without  the  consent  of 
the  lessor,  let  or  assign  the  mines.  The 
lessor  granted  to  the  lessee  a  license  to  sub- 
let a  pait,  but  the  license  provided  that  this 
should  not  authorize  any  further  letting  or 
assigning  of  the  part  of  the  mines,  the  sub- 
ject of  the  license',  without  such  consent  as 
was  required  by  the  lease.  The  lessee  then 
agreed  to  sublet  to  on  under-lesico  the  part 
of  the  mines  the  subject  of  the  license,  the 
underlease  to  contain  provisions  in  all  respects 
like  those  in  the  original  lease: — Held,  that, 
according  to  the  agreement,  the  underlease 
ought  to  contain  a  covenant  by  the  under- 
lessee  against  letting  or  assii^ning  without  the 
consent  of  the  lessee,  and  not  a  covenant 
against  letting  or  assigning  without  the  con- 
sent of  the  lessor.  Williamson  v.  WiUiarMon, 
9L.  R.,  Ch.  729;  43  L.  J.,  Chanc.  738;  81 
L.  T.,  N.  8.  291 ;  reversing  the  decision  of 
Bacon,  V.  C,  30  L.  T.,  N.  8.  154;  17  L.  R., 
Eq.  540;  23  W.  R.  682;  43  L.  J.,  Chanc. 
382. 

As  to  forfeiture  for  breach  of  covenant 
against  assignment,— see  this  title,  XIII. 

2.   Contracts   to   assign;   and  Instrument  of 

Assignment. 

Distinction  between  aisignments  and  agree- 
ments to  asaiifii.] — A.  agreed,  in  considera- 
tion and  on  payment  of  2002.  at  stipulated 
times,  to  assign  to  B.  the  lease  of  certain 
premises,  for  the  residue  of  a  term  of  which 
A.  was  assignee,  at  the  yearly  rent  of  1002., 
and  under  and  subject  to  the  covenants,  pro- 
visos, and  agreements  in  the  original  lease ; 
and  B.  agreed  to  accept  the  lease  on  payment 
of  the  2002.  and  interest,  and  in  the  mean- 
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time^  and  antil  sach  assignment  was  made,  to 
pay  the  rent  and  perform  the  covenants  in 
the  lease,  and  from  the  same  to  save  harmless 
and  indemnify  A. ;  with  a  proviso,  that,  in 
case  of  default  in  payment  of  any  or  either 
of  the  installments  of  the  2002.,  A.  should  be 
at  liberty  to  re-enter : — ^Held,  that  this  was 
not  an  absolute  assignment,  but  only  an 
agreement  to  assign  on  a  given  event. 
MarUharne  v.  WaUon^  7  Scott,  494:  5  Bing. 
N.  C.  477 ;  2  Arn.  70. 

Constmction  and  effect  of  agreements  to 
assign.] — ^A.  agreed  to  excente  to  B.  an  ef- 
fectual assignment  of  the  two  leases  of  a 
house  and  shop,  '*  as  he  holds  the  same  for  a 
term  of  twenty-eight  years,*'  and  B.  agreed  to 
accept  **a  proper  assignment  of  the  leases  as 
above  described,  without  requiring  the  lessor's 
title:" — ^Held,  that  B.  was  bound  to  take  an 
assignment  of  two  consecutive  leases,  though 
the  second  was  void,  being  under  a  power 
which  had  not  been  pursued.  Spratt  v. 
^^^.f^ry,  5  M.  &  R  188;  10  B.  &  0.  249.  See 
Siiepherd  v.  KeagOey,  1  C,  M.  &  R.  117; 
WaddeU  v.  Woolfe,  42  L.  J.,  Q.  B.  138,  140. 

An  averment  on  a  declaration  that  the 
plaintiff  was  possessed  of  premises  for  the 
remainder  of  a  certain  term  of  years,  then 
unexpired  therein,  which  he  agreed  to  as- 
sign, is  supported  by  evidence  of  a  tenancy 
from  year  to  year.  BoUing  v.  Martin^  1 
Camp.  817— Macdonald. 

A.,  the  defendant  in  an  action  on  a  lease,  in 
consideration  of  B.'s  withdrawing  the  record, 
undertook  to  pay  B.  certain  moneys,  B.  under- 
taking to  discharge  A.  from  liability  to  the 
covenants  of  the  lease,  upon  his  assigning  all 
his  interest  in  the  lease: — Held,  that  the  as- 
signment of  the  lease  was  not  a  condition 
precedent  to  the  discharge ;  and  that,  there- 
fore, in  an  action  against  B.  on  the  contract, 
it  was  not  necessary  to  aver  tliat  the  defend- 
ant had  assigned.  Phdps  v.  ProtJieroe,  16 
C.  B.  770;  1  Jur.,  N.  S.  1170;  24  L.  J.,  C. 
P.  225. 

In  an  agreement  for  the  assignment  of  a 
leastt  of  a  public-house,  it  was  agreed  that  the 
intended  assignee  should  take  the  lease,  sub- 
ject to  the  payment  of  the  yearly  rent  and  to 
the  performance  of  the  covenants  thereby  re- 
served and  contained,  such  covenants  being 
common  and  usual  in  leases  of  public-houses. 
The  lease  contained  the  following  clause: 
**  Provided  always,  and  these  presents  are 
upon  the  express  condition,  that  all  and  every 
underlease  or  underleases,  deed  or  deeds  of 
assignment  of  the  premises,  or  of  the  devolu- 
tion of  the  same  by  will  or  act  of  law,  shall 
be  left  with  the  solicitor  to  the  lessor  within 
two  calendar  months  from  the  date  thereof, 
for  the  purposes  of  registration."  In  an  ac- 
tion by  the  intended  purchaser  to  recover  his 
deposit,  the  jury  found  that  the  above  clause 
was  not  common  or  usual  in  leases  of  public- 
houses: — Held,  that  the  clause  in  question 
was  included  in  the  word  *' covenant"  as  used 
in  the  contract  between  the  parties,  and  that 
the  intended  assignee  was  discharged  from 


his  agreement  to  accept  an  assignment  of  tba 
lease.  Brook$  v.  Drytdale^  87  L.  T.,  N^.  8. 
467— C.  P.  Div. 

Inatmment  of  assignment;  and  opcvaftion 
and  effsct,  generally.]— [By  29  Car.  2,  c.   8 
(the  Statute  of  Frauds),  s.  8,  no  Istues,  eetatetL, 
or  ijiUregtSf  either  of  freehold  or  terms  ofyetMrs^ 
or  any  uncertain  interesty  not  being  eopyhold  ^nr 
eustamary  interest^  of,  in^  to,  or  out  of  any 
messuages,  manors,  lands,  tenements,  or  heredita- 
ments, shall  be  assigned,  granted,  or  surrenderee^, 
unless  it  be  by  deed  or  note  in  writing,  signed  by 
the  party  so  assigning,  granting,  or  surrendering 
tfie  same,  or  tlieir  argents  thereunto   lawfully 
authorized  by  writing,  or  by  act  and  operation  ^ 
law. 

By  8  &  9  Vict.  c.  106,  s.  8,  an  assignment  of 
a  chattel  interest,  not  being  copyhold^  in  any 
tenements  or  ?iere>fitaments,  and  not  being  an^ 
interest  which  might  by  law  have  been  created^ 
without  writing,  mads  after  theXst  of  October, 
1845,  shaU  be  toid  at  law,  unless  made  by 
deed.] 

The  assignment  of  a  parol  lease  from  year 
to  year,  otherwise  than  by  deed  or  note  in 
writing,  is  void  under  the  Statute  of  Frauds. 
Botting  v.  Martin,  1  Camp.  818 — Mocdonald. 

Where  a  person  transfers  all  his  interest  in  a 
term  to  another,  reserving  rent  to  himself,  it 
does  not  operate  as  an  assignment,  but  as  an 
under-lease.  Preece  v.  Carrie^  2  M.  &  P.  57 ; 
5  Bing.  24.  .  Sec  Barrett  v.  Rolph,  14  M.  & 
W.  848;  14  L.  J.,  Exch.  808. 

One  who  had  a  term,  which  expired  on  tlio 
11th  November,  let  the  premises  orally  from 
the  11th  September  to  the  11th  November  for 
270Z.,  payable  immediately: — Held,  that  this 
was  a  lease  of  which  parol  evidence  might  be 
given,  and  not  an  assignment  requiring  a 
writing.     lb, 

L.,  being  seized  in  fee,  demised  to  B.  for 
twenty-one  years  from  June,  1814;  B.  de- 
mised to  M.  for  twenty-one  years  from  June, 
1814,  wanting  twenty-one  days,  and  then  by 
deed-poll  granted  to  L.  the  indenture  of  lease 
to  M.,  the  premises  thereby  granted,  and  the 
rent  reserved,  to  hold  to  L.,  his  executors,  &c., 
for  the  term  mentioned  in  the  demise  to  M. ; 
L.,  by  lease  and  release,  conveyed  the  prem- 
ises, the  reversion  and  reversions,  rents,  issues, 
and  profits,  and  all  his  interest  in  fee,  to  the 
plaintiff  byway  of  mortgage;  M.  assigned  his 
term  to  the  defendant  by  way  of  mortgage, 
but  the  defendant  never  entered: — Held,  that 
the  conveyance  in  fee  from  L.  to  the  plaintiff 
passed  the  chattel  interest  created  by  B.,  as 
well  as  the  fee,  and  that  it  was  well  described 
in  the  declaration  as  an  assignment  of  the 
chattel  interest.  Burton  v.  Barclay,  7  Bing. 
745;  5M.  &P.  785. 

A  lessee  for  years  under-demised  for  a  term 
longer  than  the  residue  held  by  him,  the 
under-lessee  covenanting  to  pay  to  the  lessee, 
his  executors  and  administmtors,  the  yearly 
sum  of  75Z.,  by  quarterly  payments:— Held, 
that  notwithstanding  the  instrument  aniounted 
to  an  assignment,  inasmuch  as  all  the  lessee's 
term  was  thereby  conveyed,  an  action  of  cov- 
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enant  lay  at  the  suit  of  the  csccutor  of  tlie 
lessee,  to  recover  arrears  of  tiiis  rent  accruintj^ 
daring  the  cootinuance  of  the  lessee's  term. 
Baker  ▼.  GoBtling,  4  M.  &  Scott,  539. 

A  grant  by  lessees  for  lives  of  all  their  es- 
tate, right,  title,  interest,  &c.,  in  the  premises, 
to  one  and  his  executors,  hat)endum  to  him 
and  his  executors  for  ninety- nine  years,  if  the 
lives  should  so  long  continue,  in  as  largo, 
ample,  and  beneficial  way,  &c.,  as  the 
grantors,  their  heire,  <&c. : — Held,  no  assign- 
ment of  the  freehold,  and  consequentlv  not  of 
the  whole  interest  of  the  grantors  in  their 
lease.     Derby  v.  Taylor^  1  East,  503. 

An  assignment  of  a  term  to  the  defendant 
for  certain  premises  indorsed  on  the  back  of 
the  lease,  which  was  executed  by  the  plaint- 
iff, but  not  by  the  defendant,  is  evidence  for 
the  plaintiff  to  show  that  he  has  performed 
his  part  of  an  agreement  to  assign  the  lease. 
HawtiM  V.  Sherman,  8  C.  &  P.  450— Tenter- 
den. 

A  parol  assignment  by  a  sheriff  of  a  lease- 
hold seized  by  him  under  a  fl.  fa.  is  void  by 
the  Statute  of  Frauds,  even  although  the  as- 
signee has  paid  runt  to  the  head  landlord. 
J>oe  d.  Hughee  v.  Jones,  9M.  &  W.  872;  6  Jar. 
802;  12  L.  J.,  Exch.  205;  1  D.,lSr.  8.  352. 

A  demise  by  an  assignee  of  a  part  of  the 
premises  held  by  him.  at  a  different  rent  (pay- 
able to  himself),  and  for  a  period  longer  than 
his  own  term,  operates  in  law  as  an  assign- 
ment, and  may  be  so  treated  in  pleading. 
Wollaston  v.  Hakewill,  3  H.  &  G.  207 ;  8  Scott, 
N.  R.  593. 

A  demise  for  a  term  of  years,  if  it  is  by 
deed,  and  for  the  whole  term  which  the  lessor 
has  in  the  premises,  operates  as  an  assign- 
ment. Beardmore  v.  WiUon,  88  L.  J.,  C.  P. 
91;  17  W.  R.  54;  19  L.  T.,  N.  8.  282;  4  L. 
R^  C.  P.  57. 

An  under-lease  of  the  whole  tei-m  amounts 
to  an  assignment.     lb. 

Action  by  the  assignee  of  the  reversion  of 
a  lease  on  a  covenant  to  repair.  The  defend- 
ant was  the  representative  of  an  assignee  of 
the  lease,  and  had  made  an  under-lease  ending 
at  the  same  date  as  the  original  term : — Held, 
that  the  under-lease  amounted  to  an  assign- 
ment, and  that  the  assignee  of  the  reversion 
was  not  entitled  to  recover.     lb. 

An  under-lease  subject  to,  and  to  commence 
at  the  expiration  of,  an  existing  under-lease 
between  the  same  parties,  and  to  last  for  the 
residue  of  the  sub-lcssor^s  term,  does  not 
amount  to  a  transfer  of  the  original  lease  so 
as  to  destroy  the  sub-lessor^s  reversion.  Uyde 
V.  Warden,  37  L.  T.,  N.  S.  567— C.  A. 

C.  assigned  by  deed  a  lease  for  the  lives  of 
W.,  J.  and  H.,  to  hold  for  the  lives  of  W., 
J.  and  H.,  and  the  survivors  and  survivor  of 
them,  and  covenanted  that  (he  lease  **  was  a 
ffood,  valid,  and  subsisting  lease  in  the  law 
for  the  lives  of  W.,  J.  andH.,  and  the  sur- 
vivors and  survivor  of  them,  and  was  not  for- 
feited, surrendered,  or  become  void  or  void- 
able.*^ J.  died  before  the  making  of  the 
deed :— Held,  that  there  was  no  breach  of  the 
covenant,  as  C.  only  undertook  that  the  lease 


was  subsisting,  and  not  that  the  three  lives 
were  in  existence  at  the  date  of  the  covenant. 
Coates  v.  Collins,  41  L.  J.,  Q.  B.  00;  7  L.  R., 
Q.  B.  114;  26  L.  T.,  N.  S.  184;  20  W.  R. 
187— Exch.  Cham. 

A  termor  of  years  in  premises  belonging  to 
B.,  mortgaged  to  C.  by  way  of  security  far 
debt,  the  furniture  on  the  premises,  with  all 
the  freehold  hereditaments,  goods,  and  [)er- 
sonnl  property,  to  which  the  termor  was  or 
might  be  entitled,  except  any  leaseholds,  or 
any  portion  of  the  term  or  terms  for  which 
such  leaseholds  might  be  holden,  which  C, 
by  indorsement  on  the  deed,  should  dcclaro 
not  to  be  therein  included.  The  mortgage 
deed  was  dated  11th  March,  1860.  A  quar- 
ter's rent  on  the  premises  became  due  25th 
March.  C.  was  apprised  for  the  first  time  of 
the  leiise  held  by  the  termor  on  the  8th  July, 
and  at  once  indorsed  the  deed  to  the  effect 
that  the  lease  was  not  included  in  it:— Held, 
in  action  for  rent  by  B.,  that  the  lease  passed 
under  personal  property;  that,  moreover,  the 
words  of  the  exception  evidenced  such  iuten- 
tention;  that  the  lease  at  once  on  execution  of 
the  deed  vested  in  C. ;  that  C.  could  not  by 
the  indorsement  divest  himself  of  it,  and  so 
defeat  the  rights  of  B.,  a  stranger  to  tlic  deed. 
Debenham  v.  Digby,  21  W.  R.  350;  28  L.  T., 
N.  8.  170— Exch. 

When  a  lease  is  held  at  a  full  or  substantial 
rent,  and  contains  onerous  covenants  on  the 
part  of  the  lessee,  an  assignment  (free  from 
actual  fniud)  to  an  assignee,  who  subjects 
himself  to  the  performance  of  the  covenants, 
is  not  volimtary.  Greer,  In  re,  11  Ir.  R.,  Eq. 
502— Bauk, 

Pleading  and  proof  of  assignment.] — The 
plaintiffs  declared  upon  nn  indenture  made  by 
H.  to  S.  of  premises,  to  hold  from  Midsum- 
mer, 1780,  for  ninety-nine  years,  deducing 
their  title  to  the  reversion  from  the  lessor  by 
various  mesne  assignments,  and  alleging  that 
''all  the  estate  of  S.,  of  and  in  a  great  part 
of  the  premises,  with  the  appurtenances,  by 
assignment,  came  to  and  vested  in  the  de- 
fendant, whereupon  and  whereby  the  defend- 
ant became  and  was  possessed  of  that  pai*t  of 
the  premises,  and  continued  so  ]x>s8essed 
until  the  commencement  of  the  suit;"  and 
assigned  breaches  of  covenant.  The  defend- 
ant traversed  *^that  all  the  estate  of  S.  of  and 
in  that  part  of  the  premises,  by  assignment, 
came  to  and  vested  in  her,  as  alleged,"  upon 
which  issue  was  joined: — Held,  that  the 
affirmative  of  this  issue  was  sustained  by 
proof  that  the  defendant  was  the  executrix  of 
an  assignee,  though  she  had  never  entered  or 
taken  the  profits.  WoUaston  v.  IlaketoUl,  8 
Scott,  N.  R.  503;  8  M.  &  G.  207. 

In  an  action  for  rent  on  a  lease,  by  tho 
lessor  against  the  assignee  of  the  lessee,  the 
declaration  stated  that  all  the  estate  of  the 
lessee  came  to  and  vested  in  the  defendant, 
which  allegation  the  defendant  traversed. 
The  defendant  was  assignee  of  only  a  part  of 
the  demised  premises : — Held,  that  there  was 
a  fatal  variance,  and  that  the  issne  must  be 
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found  for  the  defendant.  Curtis  v.  Spitty^  1 
Bcott,  737;  1  Biug,,  N.  C.  756;  1  Hodges, 
153. 

In  an  action  against  an  assignee  of  a  Icase^ 
the  locality  of  the  premises  not  being  stated 
in  tlie  declaration,  the  question  of  venue  does 
not  arise  at  the  trial  on  a  denial  of  the  lease. 
8ome  only  of  the  lessees  having  executed  the 
assignment,  but  the  defendant  and  another 
assignee  having  executed,  and  the  other 
having  entered: — Held,  that  the  defendant, 
on  a  plea  denying  that  the  estate  of  the 
lessees  had  come  to  him,  was  liable  as  as- 
signee. Electric  Telegraph  Company  v.  Moore^ 
2  F.  &  F.  863— Wightraan. 

8.  RiglitB  and,  LidfnlUies  of  Parties  after 

Assignment, 

.  Upon  covenants  in  lease,  in  general] — The 
assignee  of  a  lease  is  not  liable  to  the  original 
lessor  for  the  breach  of  a  covenant  wiiich 
does  not  run  with  the  land,  unless  he  is  ex- 
pressly named  in  the  lease  as  a  covenantor. 
Grey  v.  Cuihherts(m^  2  Chit.  482;  4  Dougl. 
851. 

Nor  is  he  liable  for  a  breach  in  the  lessee's 
time  when  he  comes  into  possession  after- 
wards. St.  Savioufs^  Southwark  v.  Smithy  8 
Burr.  1271;  1  W.  Bl.  851. 

Restrictive  covenants ;  uae  of  premises.] — 
A  rcstrictive  covenant  in  an  assignment  of  a 
lease  may  be  enforced  by  the  covenantee 
against  i)erson8  with  constructive  notice, 
though  he  has  no  reversion.  Clements  v. 
WelleSy  1  L.  R.,  Eq.  200;  85  L.  J.,  Chanc. 
265;  13  L.  T.,  N.  S.  548— R. 

C,  being  lessee  of  a  house,  assigned  the 
lease  to  W.,  by  a  deed  by  which  he  covenanted 
that  he,  liis  executors,  administrators  or 
assigns,  or  under-tenants,  wouhl  not  use  the 
premises  as  a  hair-dresser ^s  shop.  He  after- 
wards under-leased  the  house,  and  assigned 
his  reversion.  The  defendant,  having  con- 
structive notice  of  the  covenant,  purchased 
the  under-lease,  and,  with  the  license  of  the 
reversioner,  began  to  use  the  house  as  a  hair- 
dresser's shop: — Held,  that  C.  was  entitled 
to  an  injunction  to  restrain  him  from  so 
doing.     Ih. 

"When,  in  a  lease,  the  lessee  having  cove- 
nanted to  use  the  demised  premises  as  a 
public-house,  the  lessor  covenants  not  to  build 
or  keep  any  house  for  the  sale  of  spirits  or 
beer  within  half  a  mile  of  the  demised  prem- 
ises, the  lessor's  covenant  does  not  run  with 
the  land  so  as  to  enable  the  assignee  of  the 
lease  to  sue  him  upon  it.  Th&mas  v.  Hay- 
foard,  4  L.  R.,  Excb.  811;  38  L.  J.,  Exch. 
175;  20  L.  T.,  N.  S.  814. 

In  1853,  A.  demised  a  plot  of  land  with  a 
house  thereon  for  ninety-nine  years  to  B., 
who  entered  into  restrictive  covenants  for 
himself,  his  executors,  administrators  and 
assigns,  with  A.,  his  heirs  and  assigns,  not 
to  build  further  on  the  land  without  first 
submitting  the  plans  for  A.'s  approval,  and 
not  to  do  anything  which  would  be  a  nuisance 


to  or  would  diminish  the  value  of  the  adjoin- 
ing land.     In  1858,  A.  demised  the  adjoinin*; 
land   for  ninety- four  years  to  C,  who  had 
built  a  house  on  it  under  a  building  agree- 
ment with  A.,  and  who  entered  into  restric- 
tive covenants  similar  in  purport  and  effect  to 
those  in  B  's  loose.     C.  took  his  lease  without 
notice  of  the  covenants  in  B.'s  lease,  and  with 
the  general  intimation  tiiat  B.  was  intendincf 
to  build  on  his  land.     In  1875  the  assignees 
of  B.'s  lease  commenced  to  build  so  as   to 
obstruct  the  access  of  light  and  air  to  the 
windows  in  the  house  demised   to  0.     On 
action  brought  by  C.*s  assignee  to  restrain  A. 
from  giving  his  consent  to  building  plana, 
and  B/s  assignees  from  continuing  to  build: 
— Held,  tliat  the  assignee  of  C.\s  lease  was 
not  entitled  to  the  benefit  of  the  restrictive 
covenants  in  B.'s  lease.     M<tster  v.  Harisard^ 
84  L.  T.,  N.  S.  719— V.  C.  B. 

Repairs.] — Where,  in  an  action  of  cove- 
nant against  an  assignee  of  a  lease,  the  pluint- 
iil  declared  that  all  the  right,  &c.,  vested  in 
the  defendant  by  assignment,  and  that 
afterwards  the  premises  were  out  of  repair, 
and  the  defendant  pleaded  that  for  one  |)erio(i 
he  was  possessed  of  one  sixth  of  the  premises  as 
tenant  in  common  with  A.,  B.  and  C,  and 
for  another  period  of  one-third  as  tenant  in 
common  withB.  and  C,  and  that  no  more  or 
greater  interest  in  the  premises  ever  came  to 
him  by  assignment:— Held,  that  tlie  plea  was 
bad  in  substance,  as  it  could  not  be  u  bar  to 
the  w*hole  action.  Merceron  v.  Dowsany  5  B. 
&C.  479;  8D.  «&  R.  204. 

A  lessee  by  deed-poll  assigned  his  interest 
in  the  demised  premises  to  A.,  subject  to  the 
payment  of  rent  and  the  performance  of  the 
covenants  contained  in  the  lea.<ic.  A.  took 
possession,  and  occupied  the  premi.«es,  under 
this  assignment,  and  before  the  expiration  of 
the  term  assigned  to  a  third  person.  The 
lessor  sued  the  lessee  for  breaciies  of  cove- 
nant committed  during  the  time  that  A.  con- 
tinued assignee  of  the  premises,  and  recovcrf*d 
damages  agjiinst  tlie  lessee: — Held,  that  the 
lessee  might  maintain  an  action  upon  the  cose 
founded  in  tort  against  A.  for  iiaving  neg- 
lected to  perform  the  covenants  during  the 
time  he  continued  assignee,  whereby  the 
lessee  sustained  dntnagc.  Burnett  v.  Lyncftf 
5  B.  &  C.  589;  8  D.  <&  R.  3G8. 

Where  a  lessee,  who  was  bound  by  a  cove- 
nant to  repair  premises  demised  to  him.  under- 
let part  of  them  with  a  similar  obligation  by 
his  tenant  to  repair  them  within  three  months 
after  notice  given  to  him  for  that  purpose; 
and  the  premises  underlet  becoming  out  of 
repair,  the  superior  landlord  gave  notice  to 
his  immediate  tenant  to  repair  them  at  the 
peril  of  forfeiting  his  lease;  and  the  under- 
tenant, after  receiving  notice  to  repair,  neg- 
lected to  do  so  within  three  months,  where- 
upon the  lessee,  in  order  to  avoid  a  forfeiture 
of  his  whole  estate,  entered  on  the  premises, 
and  put  them  into  atenantablc  repair: — Held, 
that  his  under-tenant  was  liable  to  pay  him 
the  whole- expense  so  incurred,   although  the 
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former  bad  sold  his  interest  in  tbo  premises  to 
a  purchaser,  who  had  entirely  rebuilt  them 
before  the  action  for  the  recovery  of  such  ex- 
pense was  bn>ught.  ColUy  v.  Streeton,  8  D. 
&R522;  2B.  &C.  273. 

A.  agreed  to  take  an  assignment  of  a  leasee 
of  a  house  which  was  out  of  repair,  from  B., 
and  it  was  stipulated  that  all  outgoings  should 
be  paid  by  B.  up  to  the  23d  April;  and  by 
an  assignment  indorsed  on  the  lease  (executed 
by  B.  but  not  by  A.)i  B.  assigned  the  residue 
of  the  term,  subject  to  the  performance  of 
all  tiie  covenants  in  the  lease,  which,  from 
the  22d  day  of  April,  ought  to  be  observed 
on  the  part  of  the  tenant.  The  lease  con- 
tained a  covenant  to  keep  the  premises  in  re- 
pair, and  so  to  deliver  them  up;  and,  after 
the  assignment  the  reversioner  sued  B.,  and 
recovered  for  dilapidations  which  occurred 
before  April  22d:— Held,  that  B.  could  not 
maintain  an  action  against  A.  for  these  dilap- 
idations, even  thou<;h  it  could  be  proved 
that  A.  gave  a  smaller  price,  because  the 
premises  were  out  of  repair.  Hawkins  v. 
Sherman,  8  C.  &  P.  459— Tcnterden. 

B.,  having  a  term  of  sixty-one  years  in  land, 
granted  an  annuity  to  W.,  and,  for  securing 
payment,  assigned  the  term,  wanting  one 
day,  to  R.  R.  then,  at  the  request  of  W.  and 
of  B.,  demised,  and  B.  demised  and  con- 
firmed, the  premises  to  8.  for  thirty  one  years, 
paying  rent  to  W.  while  the  land  remained 
subject  to  the  annuity,  and  afterwards  to  B. 
8.  covenanted  with  W.  and  R.,  and  their  re- 
spective executors,  and  also  with  B.,  to  pay 
the  rent  while  the  land  was  subject  to  the 
annuity  to  R.,  and  afterwards  to  B.,  and  also 
to  repair  the  premises.  The  premises  came 
by  assignment  to  G.,  who  failed  to  repair. 
W.  being  dead: — Held,  that  an  action  for 
breach  of  the  covenant  to  repair  was  properly 
brought  against  G.  by  R.  and  B.  jointly. 
WaJ^flM  V.  Brawn^  9  Q.  B.  209;  10  Jur. 
853;  15  L.  J.,  Q.  B.  873. 

On  a  covemtnt  by  a  lessee,  not  naming  as- 
signs, to  repiur  and  yield  up  in  repair  all 
buildings  ana  erections,  an  assignee  is  liable 
in  respect  of  the  non-repair  of  buildings 
erected  during  the  term.  MinshuU  v.  Oakes, 
2  H.  &  N.  793;  4  Jur.,  N.  8.  170;  27  L.  J., 
Exch.  194. 

A  covenant  to  yield  up  in  repair  at  the  end 
of  a  term  runs  with  the  land,  and  binds  an 
assignee,  though  not  named.  Marty n  v.  Cltte^ 
18  Q.  B.  661;  22  L.  J.,  Q.  B.  147. 

A  declaration  by  an  assignee  of  part  of  the 
reversion,  for  non-repair  of  premises,  stated 
that  G.  held  the  premises  nndcr  a  lease  for 
ninety-nine  years,  which  expired  on  the  25th 
December,  1849;  that  during  the  time  he  so 
held  the  premises  he  granted  an  underlease  to 
y.  and  8.  for  twenty-five  years  and  a  quarter 
from  the  25Ch  December,  1823,  by  which  Y. 
and  8.  jointly  and  severally  covenanted  with 
G.  that  they  would  daring  the  term  repair, 
and  at  the  end  of  the  term  deliver  them  up  in 
repair  to  G. ;  that  during  the  underlease  to 
Y.  and  8.,  G.  gi-anted  his  reversion  to  8.  and 
the  plaintiffs,   wliercupon  the  term  in  the 


underlease  was,  as  to  one  undivided  sixth 
part,  merged  in  the  reversion,  and  8.  and  tho 
plaintiffs  became,  as  joint  tenants  possessed 
of  the  reversion  of  three  undivided  sixth  parts 
of  the  premises,  and  tiie  plaintiffs  bec!ame,  as 
joint  tenants,  possessed  of  the  reversion  of 
two  other  undivided  sixth  parts;  that  V.  after- 
wards assigned  to  3.  his  interest  in  the  under- 
lease granted  to  him  and  S.,  whereupon  the 
terra  as  to  one  undivided  sixth  part,  merged 
in  the  reversion  in  the  three  sixth  parts, 
whereof  8.  and  the  plaintiffs  were  possessed, 
and  that  8.  died  bef(»re  the  determination  of 
(he  underlease;  and  alleged  as  a  breach  the 
non-perfonniince  by  V.  of  tlic  covenant  to  re- 
pair after  S.'s  death,  antl  to  leave  in  repair. 
Plea,  tiiat  after  G.  demised  to  8.  and  Y.,  and 
before  the  assignment  to  8.  by  Y.,  Y.  and  8. 
demised  the  premises  to  T.  f(»r  twenty-threo 
years  from  the  25th  June,  1825,  with  cove- 
nants by  T.  to  keep  and  leave  in  repair; 
that  T.  died ;  and  that  L.  the  original  lessor 
sued  the  plaintiffs  for  non-repair,  and  that 
such  action  wtis  settled  by  an  agreement, 
without  the  privity  or  consent  of  V.,  where- 
by the  representatives  of  T.  agreed  to  pay 
8002.  and  to  give  up  possession  to  L.,  and  the 
plaintiffs  agreed  to  pay  8.  200/.,  and  to  deliver 
up  the  lease  to  a  third  person  in  trust  for  L., 
but  to  be  produced  for  the  purpose  of  sup- 
porting any  claims  against  Y.  relating  to  the 
premises,  and  that  when  such  claims  should 
have  been  satisfied,  the  plaintiffs  would  con- 
cur in  surrendering  their  estate  or  interest  in 
the  lease;  and  that  in  pursuance  of  the  agree- 
,  ment,  possession  was  delivered  to  L.,  and  that 
thereby  Y.  had  been  prevented  from  perform- 
ing his  covenant:— Held,  that  the  plea  was 
bad,  inasmuch  as  the  agreement  and  the 
delivery  of  possession  to  L.  did  not  operate 
as  a  surrender  of  all  the  plaintiff's  interest, 
and  was  not  so  intended  to  operate;  and  the 
defendant,  not  being  a  party  to  the  agreement, 
might,  at  the  expiration  ol  the  under-lease  to 
T.,  have  entered  for  the  residue  of  the  term 
granted  to  him  and  8.,  and  performed  his 
covenant  to  repair.  Badeley  v.  Viffurt,  4  El. 
&  Bl.  71;  2  C.  L.  U.  1627;  1  Jur.,  N.  8.  159; 
23  L.  J.,  Q.  B.  377. 

Rent.] — The  lessee,  under  express  covenant 
to  pay  the  rent  and  perform  the  covenants,  is 
liable  during  the  whole  term,  notwithstand- 
ing assignments.  Staine^  v.  MorrU^  1  Yes. 
&B.  9. 

A  common  assignment  by  a  lessee,  without 
acceptance  of  rent  from  the  assignee  by  the 
lessor,  or  some  other  evidence  of  his  assent, 
is  not  sufficient  (though  the  lessor  has  notice) 
to  discharge  the  lessee  from  an  action  of 
debt.  Wcdhamv,  Marlow^  4  Dougl.  54;  1 
H.  Bl.  438,  n. ;  2  Chit.  600;  8  East,  814. 

A  lessee  cannot  plead  to  an  action  on  a 
covenant  for  rent  an  assignment  and  tender 
by  the  assignee.  OrgiU  v.  KevMhead^  4  Taunt. 
642. 

The  assignee  of  a  lease  for  years,  who  has 
assigned  over,  is  discharged  from  the  cove- 
nant to  pay  rent  before  the  eutry  of  his  aa- 
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BiiFnee.      Walker  t.   Eeetey  8  Dougl.   10;  2 
Dougl.  461,  n. 

An  aasignee  is  not  liable  for  rent  accruing 
ofter  an  alignment,  even  though  euch  as- 
signment is  wrongful.  Paul  v.  Ifune^  2  H. 
&R.  525;  8B.  A;C.486. 

In  an  action  on  a  covenant  for  rent  against 
an  assignee,  an  assignment  to  a  feme  coverte 
before  the  rent  accrued  is  a  good  plea  in  bar. 
Barnfather  ▼.  Jordan^  2  Dougl.  452. 

A.  beinff  assignee  of  a  lease,  put  it  up  by 
auction :  B.  became  the  purchaser,  paid  a  de- 
posit, and  ordered  an  assignment  to  nim  to  be 
prepared  by  A.'s  solicitor,  which  was  ac* 
cordingly  prepared  and  executed  by  A. ;  but, 
instead  of  its  being  delivered  to  B.,  it  re- 
mained in  the  possession  of  the  solicitor,  who 
claimed  a  lien  for  the  expense  of  preparing 
it  :-^Held,  that  to  an  action  against  A.  as  as- 
signee of  the  term,  for  rent  accruing  4lue 
after  he  had  executed  the  assignment,  these 
facts  were  sufficient  to  support  a  plea,  that 
before  the  rent  became  due  he  had  assigned 
to  B.  Odell  V.  Wake,  8  Camp.  394— Ellen- 
borough. 

The  lessee  of  coal-mines,  for  a  term   of 
years,  by  indenture  assigned  the  same  for  the 
residue  unexph*ed  of  the  term  to  the  defend- 
ant, who  thereby  covenanted  with  the  lessee 
to  pay  the  rents,   &c.,   by  the  original  in- 
denture reserved,  so  long  as  the  defendant 
should  be  in  possession,  or   receipt  of  the 
rents,  produce  and  profits  of  the  premises, 
and  at  all  times  effectually  to  keep  harmless 
and  indemnified  the  lessee  from  and  against 
all  the  rents,  covenants,  &c.,  of  the  oii^inal 
lease,  and  against  all  actions  in  respect  of  the 
same.     To  a  declaration  assigning  as  a  breach 
non-payment  by  the  defendant  of  rents  due 
while  he  was  in  possession  or  receipt  of  the 
rents,   produce  and  profits,    per    quod   tlie 
lessee  was  forced  to  and  did   pay  the  rents, 
and  was  put  to  great  charges,  together  with 
a  breach  of  the  covenant  to   indemnify  the 
lessee  against  the  consequences  of  such  non- 
payment by  the  defendant;  plea,  that  the  de- 
fendant was  not  in  possession  when  the  rents 
became   due: — Held,     that    the    restrictive 
words  '*so  long  as  the  defendant  should  be 
in  possession  or  receipt  of  the  rents,  produce 
ana  profits,**  contained  in  the  first  covenant, 
did  not  extend  to  the  covenant  to  indemnify, 
and  that  such  a  plea  was  no  answer  to  tho 
breach  to  that  covenant.     Cro^fiM  v.  Morris 
•on,  7C.  B.  286;  18  Jur.  503;  18  L.  J.,  C.  P. 
185. 

When  a  lessee  grants  an  underlease,  re- 
serving a  rent  which  is  incident  to  the  rever- 
sion on  the  underlease,  the  rent,  the  reversion, 
and  the  benefit  of  the  covenants  will  not  pass 
by  a  subsequent  mere  assignment  of  the  term, 
nor  unless  expressly  assi<^ned.  Franklin  v. 
JScHMn,  19  W.  R.  581;  24  L.  T.,  N.  S.  848— 
V.  C.  8. 

Upon  an  assignment  of  a  lease  to  a  purchaser, 
the  absence  of  the  counterpart  of  an  under- 
lease of  a  ^rtion  of  the  property  comprised  in 
the  lease,  is  notice  to  the  purchaser  of  the  title 
of  a  person  holding  such  counterpart  by  way 


of  equitable  mortgage,  and  if  the  purchaser 
does  not  inquire,  or  obtain  possession  of  auch 
counterpart,  he  will  be  guilty  of  gross  negli- 
gence, and  will,  therefore,  be  postponed  to 
the  equi  table  mortgagee.     /6. 

A  lessee  of  a  messuage  and  premises  for  a 
term  of  years  assigned  the  unexpired  residue 
to  one  who  was  afterwards  adjudicated  baak- 
rupt  under  tho  act  of  1869.  The  trustee  in 
bankruptcy  disclaimed  the  lease: — Held,  that 
the  lessor  could  maintain  an  action  on  tlie 
covenants  in  the  lease  against  the  lessee  for  tlie 
rent  which  became  due  between  the  adjudir- 
cation  and  the  disclaimer.  Smyth  v.  NortA^ 
41  L.  J.,  Exch.  108;  7  L.  R,  Exch.  242:  &0 
W.  R.  683. 

In  an  action  against  the  assignee  of  a  lessee 
pour  autre  vie  tot  rent  which  accrued  due 
after  the  assignment,  if  the  defendtint  is  en- 
titled to  plead  that  he  is  in  only  as  heir,  and. 
that  the  estate  of  the  lessee  was  of  less  value 
than  the  rent  reserved,  he  ought  to  aver  Uiat 
this  was  so  down  to  the  time  of  the  commenc- 
ment  of  tho  action.  Da  la  Poer  v.  Kin/xuk,  9 
Ir.  R.,  C.  L.  619-C.  P. 

Operation  of  assignments  by  way  of  mort- 
gage, or  equitable  assignments.]— An  action 

of  covenant  for  non-payment  of  rent  lies 
against  an  assignee  of  a  lease  to  whom  an  as- 
signment has  been  made  by  way  of  mortgage 
security,  although  he  has  never  entered  nor 
taken  actual  possession.  WillintM  v.  Bo9an- 
quet.  3  Moore,  500;  1  B.  &  B.  288. 

A  mortgagee  of  a  leasehold  estate  by  as- 
signment is  liable,  so  long  as  he  has  the  legtil 
estate,  to  perform  tlie  covenants  of  the  lease, 
although  he  docs  not  take  possession.  Stone 
V.  Ecans^  Peake^s  Add.  Cas.  94 — Kenyon. 

Although  it  was  once  held,  that  if  a  term 
was  assigned  by  way  of  mortgage,  with  a 
clause  of  redemption,  the  lessor  could  not  sue 
the  mortgagee  as  assignee  of  all  the  estate, 
right,  title,  interest,  &c.,  of  the  mortgagor, 
even  after  the  mortgage  had  been  forfeited, 
unless  the  mortgagee  had  taken  actual  pos- 
session.    Eaton  V.  Jacques.  2  Dougl.  455. 

If  a  leasehold  interest  is  assigned  by  way  of 
mortgage,  the  assignee,  unless  there  is  a 
special  provision  to  the  contrary,  takes  th« 
interest  subject  to  all  the  covenants  and  ob- 
ligations of  the  original  lessee.  JIaig  ▼. 
Homan,  4  Bligh,  N.  8.  880. 

In  an  action  for  use  and  ooccupation,  under 
the  issue  of  non  assumpsit^  the  defendant  may 
give  in  evidence  that  the  plaintiff  had  mort- 
caged  the  premises  before  the  defendant  came 
into  occupation,  and  that  the  mortgagee  had 
given  notice  to  the  defendant  not  to  pay  to 
the  plaintiff  any  rent  i)ecoming  due  aft^such 
notice.  Wfiddilote  v.  Bamett,  2  Bing.  N.  C. 
588;  2  Scott,  703;  4  D.  P   C.  847. 

Obedience  to  the  mortgagee's  mvttce  as  to 
rent  due  before  the  notice,  must  be  specially 
pleaded,     lb. 

W.,  a  lessee  of  premises  for  a  term  of 
seventy  five  years,  mortgaged  the  lease  to  T., 
and  joined  with  him  in  an  indenture,  by 
which,  after  reciting  the  mortgage,  the  prem- 
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ises  wpre  demised  to  J.  for  twenty-one  years. 
The  mortgage  was  assigned  to  S.,  and  by  in- 
denture, to  which  S.  and  W.  were  parties, 
after  reciting  the  lease  to  J.,  that  lease  was 
assigned  to  M.  This  assignment  contained  a 
covenant  by  M.  and  W.,  that  M.  would  not 
demise  or  assign  the  premises  without  the 
license  and  consent  of  W.,  with  a  proviso  for 
re-entry  if  he  did.  M.  paid  rent  to  W., 
and  afterwards  assigned  the  premises  to  K. 
without  the  license  or  consent  of  W.  In 
ejectment  by  8.  and  W. : — Held,  first,  that 
M.  was  not  estopped  from  showing  that  W. 
was  not  the  legal  owner  of  the  reversion,  but 
mortgagor  only,  and  that  W.,.  having  a  more 
equitable  interest,  could  not  recover.  Saunders 
V.  Merryweather,  3  H.  &  C.  002;  13  W.  R. 
814. 

Held,  secondly,  that  8.  could  not  recover, 
because  no  right  of  re-entry  was  reserved  to 
him.     Ih, 

The  plaintiff,  in  consideration  of  530Z.  to 
be  paid  by  A.,  demised  to  him  premises  for 
the  term  of  fifty-five  years,  at  the  yearly  rent 
of  842.,  and  subject  to  covenants  to  repair, 
&C.  The  consideration  not  having  been  paid, 
A.  assigned  to  the  plaintiff  the  residue  of  the 
term  then  unexpired,  subject  to  the  rent  and 
covenants,  and  with  a  power  of  sale.  In 
pursuance  of  that  power  the  plaintiff,  in  con- 
sideration of  500^.,  **  bargained,  sold,  as- 
signed, transferred  and  set  over  to  the 
defendant  the  premises,  to  hold  for  the  residue 
of  the  term  of  fifty-five  years,  ^'  subject  to  the 
yearly  rent  of  84/.,  and  the  covenants  con- 
tained in  the  lease,  to  A. ;  and  the  defendant 
covenanted  to  pay  the  rent  and  perform  the 
covenants.  The  defendant  having  entered  on 
the  premises: — Held,  that,  although  the 
mortgage  by  A.  operated  as  a  merger  of  the 
term  originally  granted,  yet  the  assignment 
by  the  plaintiff  to  the  defendant  created  a 
new  lease  for  the  residue  of  the  unexpired 
term,  and  consequently  the  defendant  was 
liable  on  the  covenants.  Cottee  v.  Rickard- 
mm^  7  Ezch.  143;  21  L.  J.,  Ezch.  52. 

A  deposit  of  a  lease  by  way  of  equitable 
mortgage  does  not  render  the  depositary 
liable  for  the  rent  and  covenants.  Moores  v. 
Ch4HU,  8  8im.  608;  8  Jur.  220. 

A  lessee  of  a  factory  deposited  the  lease,  by 
way  of  equitable  mortgage,  and  upon  the 
landlord  distraining  for  rent  in  arrear,  the 
depositee  of  tiie  lease  paid  the  rent  in  arrear 
to  the  landlord,  entered  into  possession  of 
the  factory,  sold  some  of  the  machinery,  in- 
cluding some  fixed  to  the  f  reeliold,  and  other- 
wise acted  as  the  owner  of  the  lease,  and  was 
accepted  by  the  landlord  as  such  owner: — 
Hela,  that  the  landlord  had  no  equity  to 
compel  the  depositee  of  the  lease  to  take  a 
legal  assignment  of  the  lease.  Moore  v.  Gheg^ 
3  De  G.  &  8.  834. 

An  agreement  to  take  an  assignment  of  a 
lease,  followed  by  possession  on  the  part  of  the 
equitable  assignee,  is  not  sufficient  to  give  the 
lessor  any  right  to  sue  the  equitable  assignee 
in  equity  on  the  covenants  in  the  lease.     Cox 


V.  Biiftop,  8  Be  G.,  M.  <&  G.  815;  3  Jur.,  N. 
8.  490;  26  L.  J.,  Chanc.  889. 
'  The  lessee  of  a  public-house  in  London 
executed  at  the  public-house,  and  at  the  time 
of  entering  into  possession,  a  mortgage  of 
his  lease  in  favor  of  the  brewer  by  whom  the 
house  was  supplied  with  beer,  to  secure  a 
sum  already  iiavance<l,  and  future  advances, 
not  to  exceed  in  the  whole  n  given  sum.  At 
the  same  time  and  place  he  chiu^ed  the  lease, 
'*  subject  to  the  security  already  given "  to 
the  brewer,  with  the  repayment  to  the  dis- 
tiller who  supplied  the  house  with  spirits 
of  an  advance  made  by  him.  The  mortgage 
and  charge  were  both  executed  in  the 
presence  of  the  solicitors  of- the  brewer  and 
distiller,  and  the  latter  there  and  then  gave  to 
the  former  a  formal  notice  of  the  charge  in 
favor  of  his  client,  Afterwanls  the  publican 
became  indebted  to  the  brewer  for  the  price  of 
beer  supplied  to  the  house.  The  lease  having 
been  sold  by  the  brewer  under  a  power  of 
sale  in  his  mortgage: — ^Held,  that,  in  the 
absence  of  any  express  agreement,  the  dis« 
tiller  was  entitled  to  be  repaid  his  advance 
out  of  the  purchase-money  in  priority  to  the 
debt  which  had  been  incurred  to  the  brewer 
subsequently  to  the  time  when  notice  was 
given  to  him  of  the  distiller's  charge;  and 
that  this  priority  was  not  affected  by  a  custom 
of  trade  alleged  to  exist  between  publicans, 
brewers  and  distillers  in  London.  Menzie$  v. 
Lightfoot,  11  L.  U.,  £q.  459;  40  L.  J.,  Chanc. 
501;  19  W.  R.  578;  24  L.  T.,  N.  S.  0*5—11. 

Remedies  of  lessee  against  his  assignee  or 
under-lessee.] — An  assignee  who  takes  lease- 
hold premises  by  an  indenture  indorsed  on 
the  lease,  subject  to  the  payment  of  the  rent 
and  the  performance  of  the  covenants  and 
agreements  reserved  and  contained  in  the 
lease,  is  not  liable  in  covenant  to  the  lessee^ 
for  rent  which  the  lessee  has  been  called  (»n 
by  the  lessor  to  pnv  after  the  assignee  has 
assigned  over.  WoCveridge  v.  Steward,  1  C. 
Alt  044;  STyr.  037;  8  M.  &  Scott,  661— 
Exch.  Cham. 

If  the  original  lessee  is  obliged  to  pay 
ground-rent,  he  may  recover  it  from  the 
assignee  in  possession.  Stone  v.  JScariB, 
Peake^s  Add.  Cas.  94 — Kenyon. 

A  messuage  and  premises  were  demised  to 
the  plaintlt!,  by  a  lease  dated  the  10th  May, 
1828,  for  the  term  of  twenty-one  years  from 
the  25th  March  then  last;  which  lease  con- 
tained covenants  to  paint  the  outside  of  the 
premises  once  in  every  three  years,  and  the 
inside  once  ni  every  seven  years,  and  to  re- 
pair and  keep  in  repair  the  premises,  and  also 
to  do  any.  repairs  which  on  a  view  of  the 
premises  by  the  lessor  should  be  found  want- 
ing, of  which  notice  should  be  given.  By  a 
lease  dated  the  15th  June,  1830,  the  plaintiff 
demised  the  premises  to  the  defendant  for 
the  residue  of  the  term,  wanting  ten  days, 
containing  covenants,  with  the  exception  of 
the  stipulation  as  to  painting  the  outside 
wood-work,  in  precisely  the  same  terms  as 
those  contained  In  the  original  lease.    The 
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original  lessors  having  brought  an  action 
against  the  plaintifE  for  breaches  of  the  cov.- 
enant  to  repair,  he  applied  to  the  defendant 
to  perform  the  repairs,  and  for  instructions 
as  to  the  course  he  should  pursue  with  re- 
spect to  the  defense  of  the  action.  The  de- 
fendant denied  that  any  notice  to  repair  had 
been  given,  and  insisted  that  the  premises 
did  not  require  it;  the  plaintiff  thereupon 
offered  to  suffer  judgment  by  defauU,  which 
the  defendant  refused  to  assent  to.  The 
plaintiff  then  gave  the  defendant  notice,  that, 
as  he  had  denied  that  any  notice  to  repair  had 
been  served,  and  insisted  that  the  premises 
wera  not  out  of  repair,  he  should  tmvcrse  the 
breaclics  of  covenant  assigned,  and  try  the 
question,  holding  the  defendant  responsible 
f<ir  the  costs.  This  he  accordingly  did,  and 
the  result  was,  that  the  original  lessors  re- 
covered 682.  damages,  and  852.  I2s,  for  costs, 
and  he  himself  incurred  costs  amounting  to 
582.  14$,  4d, : — Held,  that  the  plaintiff  was 
not  entitled  to  recover  from  the  defendant 
the  costs  of  defending  the  action,  as  they 
were  not  necessarily  occasioned  by  the  de- 
fendant's breach  of  the  covenant  to  repair. 
Walher  v.  Hatton,  10  M.  &  W.  249;  2  D.,  N. 
S.  263;  overruling  NeaUv,  Wyllie^  3B.  &C. 
533;  5  D.  &  U.  442.  And  see  PeriUy  v. 
WatU,  7  M.  &  W.  601 ;  TindaU  v.  BeO,  11  M. 
&  W.  228. 

Held,  also,  that  although  the  covenants 
contained  in  the  sub-lease  were  (with  the  ex- 
ception of  that  relating  to  painting)  the  same 
in  words  as  those  contained  in  the  original 
lease,  they  were,  in  effect,  substantially  dif- 
ferent, the  periods  at  which  the  leases  were 
grant«d  being  different.     lb. 

In  an  action  by  a  lessee  against  an  assignee 
for  damages  sustained  by  the  former,  in  con- 
sequence of  the  neglect  of  the  latter,  while  he 
continued  assignee,  to  repair  the  premises, 
pursuant  to  a  covenant  in  the  lease,  it  ap- 
peared that  in  June,  1843,  the  plaintiff  as- 
signed the  lease  to  the  defendant;  in  October, 
1851,  the  defendant  assigned  the  lease  to  T. ; 
and  in  June,  1852,  T.  assigned  to  H. ;  who  in 
August,  1852,  surrondcrea  it  to  the  ground 
landlord.  It  was  proved  that  in  July,  1852, 
the  premises  were  dilapidated,  but  there  was 
no  evidence  of  their  state  at  any  prior  time : 
— Held,  that  the  plaintiff  was  entitled  to  re- 
cover substantial  damages,  and  not  nominal 
damages  only.  Smith  v.  Peat^  2  C.  L.  R. 
424;  0  Ezch.  161;  28  L.  J.,Exch.  84.  S.  P., 
MapUton  v.  RnwUngB,  3  C.  L.  R.  237— C.  P. 

Tlie  plaintiff  being  assignee  of  a  lease 
which  contained  a  covenant  to  repair,  under- 
let the  premises  to  the  defendant,  upon  the 
terms  that  he  should  **  maintain  them  in  as 
good  a  state  as  they  would  be  when  repaired 
by  him.''  Shortly  after  the  defendant  took 
possession,  the  premises,  which  were  old  and 
dilapidated,  were  destroyed  by  fire.  The 
jury  found  that  the  cost  of  rebuilding  them 
would  be  1,6852.,  but  that  they  would  be 
more  valuable  by  6002. : — Held,  that  the  de- 
fendant was  only  l>ound  to  put  the  premises 
in  the  same  siatc  they  would  have  been  if  he 


had  repttired  them  before  the  fire,  and  conse' 
quently  he  was  liable  to  pay,  as  damages, 
1,0352.  only.  Tate%  v.  Duniter,  11  Exch.  15; 
24  L.  J.,  Exch.  227. 

The  defendant,  under-lessee,  who  had  cove- 
nanted with  the  ))huntiff,  his  lessor,  to  keep, 
and  at  the  expiration  or  sooner  determination 
of  the  term,  to  leave  and  deliver  up  the  prem- 
ises in  repair,  allowed  them  to  become  oat  of 
repair.     While  they  remained  in  this  condi- 
tion, the  plaintiff  having  committed  a  for- 
feiture by  non-payment  of  rent,  the  superior 
landlord  brought  ejectment,  and  evicted  the 
pUiiiitiff    and    defendant:  —  Held,   that   the 
plaintiff  was  entitled  to  recover  ngaini^t  the 
defendant  substantial  damages  for  the  non- 
repair of  the  premises,     DavUs  v.  Underwood^ 
2  H.  &  N.  570;  3  Jur.,  N.  S.,  1223;  27  L.  J., 
Exch.  113. 

A  lessee  of  premises  assigned  his  lease  to 
A.,  who  assigned  to  persons,  who  committed 
breaches  of  covenant  and  then  as5iigned  over. 
The  lessee  was  subsequently  sued  by  the 
lessor  for  the  breaches  of  covenant  com- 
mitted by  the  assignees,  and  was  compelled 
to  pay: — Held,  that  the  lessee  was  entitled 
to  recover  from  the  assignees  the  amount 
which  he  had  been  compelled  to  pay  to  his 
lessor.  Moule  v.  Qarreit^  41  L.  J.,  Exch. 
62;  7  L.  R,  Exch.  101;  20  W.  R.  416;  36 
L.  T.,  N.  8.  367.  And  see  S.  C.  nom.  Mule 
or  MouU  V.  Qarrett^  39  L.  J.,  Exch.  60;  18 
W.  R.  697;  22  L.  T.,  N.  8.  343. 

The  lessees  of  premises  underlet  them  by  a 
lease,  in  which  there  was  the  usual  general 
covenant .  by  the  lesnees  to  repair.  The 
under-lessee  having  neglected  to  repair  ac- 
cording to  his  covenant,  the  lessees  entered 
and  did  the  repairs  themselves  in  order  to 
save  a  forfeiture  of  their  own  lease,  with 
which  they  had  been  threatened  by  their 
landlord,  and  then  and  during  the  continu- 
ance of  the  lease  to  their  under-tenant,  the 
term  of  which  had  not  expired,  sued  him 
for  breach  of  such  covenant  to  repair: — 
Held,  that  they  could  only  recover  nominal 
damages,  since  by  having  done  the  necessary 
repairs,  they  had  at  the  time  the  action  w;ui 
brought  sustained  no  injury  to  the  reversion. 
WilliatM  v.  WiUiaim.  43  L.  J.,  C.  P.  382; 
9  L.  R.,  C.  P.  659;  30  L.  T.,  N.  8.  638;  23 
W.  R.  700. 

In  an  action  by  the  lessee  against  the  as- 
signee of  a  lease,  for  breach  of  a  covenant  in 
the  deed  of  assignment  to  keep  the  demised 
premises  in  rcixiir: — Held,  that  the  lessee,  in 
the  absence  of  actual  loss  by  him  sustained, 
could  recover  no  more  than  nominal  dam- 
ages, although  the  lessor  had  commenced  an 
action  agtiinst  him  for  breach  of  the  covenant 
contained  in  the  lease.  Beattiev.  Quirey^  10 
Ir.  R.,  C.  L.  516— Exch. 

Indemnities  against  pa3rment  of  rent.] — A 
lessee  of  a  farm  for  an  unexpired  term  at  a 
yearly  rent  payable  quarterly,  gave  up  pos- 
session to  the  defendant,  under  an  invalid  as- 
signment of  the  unexpire<l  residue  of  the 
lease.     He  entered,  occupied  and   paid  the 
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rt'serverl  rent  tjuartorly  to  the  lessor  for  the 
lessee.  The  lessor  never  ncceptccl  or  objected 
to  the  defendant  ns  his  tenant.  The  do- 
fendaiit  quitted  on  a  qunrter-dny  without 
giving  the  lessre  nny  nutice  to  quit: — Held, 
thnt  n  promise  by  the  dcl'cndnnt  to  indemnify 
the  lessee  aq^ainst  the  rent  for  any  period 
Hficr  the  dcfon<lant  had  ceased  to  occupy, 
cduld  not  be  inferred  as  a  matter  of  law. 
Crouch  V.  Tregoiiing  or  Titgonning^  41  L. 
J.,  Exch.  07;  7  L.  11. ,  Exch.  88;  20  W.  R. 
53C:2ttL.T.,  N.  S.  280. 

Bight  of  aasignee  to  assign.] — There  is  no 
fraud  in  the  assi<i^nrc  of  a  term  assigning  over 
hiH  interest  to  whom  he  pleases,  with  n  view 
to  get  rid  of  a  lease,  although  such  person 
neither  takes  actual  jiossossion  nor  receives  the 
lease.      Tayi^r  v.   Skum,  1  li.  &P.  21. 

An  assignee  of  a  iea.<«c,  containing  covenants 
running  witli  the  land,  is  liable,  after  he  has 
assigned  over,  for  a  hretich  incurred  after  the 
assignment  to  him,  and  Ix'fore  his  assignment 
over.  UarUy  v.  Ring,  2  C,  M.  &  U.  18;  1 
Gale,  100;  5  Tyr.  602. 

4.   Effect  of  DeiUh  of  Tenant, 

Rights  and  liabiUties  of  personal  represent- 
ative of  deceased  tenant.] — Where  a  tenant 
is  in  ))osse8sion  under  an  agreement,  which 
is  a  mere  agreement  for  a  lesise,  until  his 
death,  his  interest  is  then  determined;  and 
the  U'ssor  may  maintain  ejeetnient  against  his 
executrix,  who  has  possessed  herself  of  the 
pi-emises.  Voe  d.  BroniJieUi  v.  Smithy  0  East, 
530;  2  Smith,  570. 

In  an  ac/ion,  charging  the  defendant  in  his 
own  character,  who  was  an  administrator  of 
the  original  lessee,  for  rent  due  after  the  in- 
testate^s  death: — field,  that  although  the  de- 
fendant had  taken  |K)ssession,  yet,  having 
proved  that  the  premises  had  been  producttive 
of  no  profit  to  him.  and  that,  eight  months 
after  the  death  of  the  intestate,  ho  had  offered 
by  parol  to  surrender  them  to  the  plaintiff, 
such  proof  constituted  a  goo<l  defense  to 
the  action.  Itemnant  v.  Bremridge^  2  Moore, 
94;  8  Taunt.  101. 

An  executor,  who  hns  occupied  premises 
held  by  his  testator  under  a  lease,  which  cov- 
enants for  payment  of  rent  and  taxes,  and  to 
keep  tiie  premises  in  repair,  sued  as  assignee, 
in  respect  of  the  privity  of  estate,  is  liable  on 
the  cc»venant  for  payment  of  rent  and  taxes, 
to  the  extent  only  of  the  profits;  but,  for  a 
breach  of  the  covenant  to  repair,  he  is  liable 
t(»  tue  same  extent  that  any  other  assignee  is 
liable.  Traneere  v.  MorrUon,  4  M.  &  Scott, 
60;i;  1  Bmg.  N.  C.  80. 

Semble,  that  an  offer  by  an  executor  to  a 
lessor  to  surrender  to  him  a  lease  granted  to 
his  testator,  is  an  answer  to  an  action  against 
him  as  assignee  for  breaches  of  a  covenant  to 
repair,  as  to  all  breaches  accrning  after  that 
offer.     Reid  v.   I'entei-den,  4  Tyr.  111. 

To  an  action  for  rent  against  an  assignee 
of  a  term,  he  pleaded  that  ho  was  ad  minis- 
traUv;  that  the  premises  wcro  of  less  value, 
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and  had  yielded  less  profit  than  the  arreara 
of  rent;  that  he  had  paid  over  to  the  plaint- 
iff all  the  profit  received  from  them,  and  had 
offered  to  surrender  before  any  rent  hecamO 
due,  and  had  fully  administered:— U eld.  that 
the  averment  in  the  plea  as  to  the  value  of 
the  premises,  was  not  supported  by  showing 
that  the  intestate  had  underlet  them,  and  that 
the  defendant  had  been  unable  to  gut  the  rt*nt 
from  the  under-tenant;  or  by  proof  that  they 
were  out  of  repair,  as  the  lease  to  the  intestate 
contained  a  covenant  to  repair,  and  it  was 
therefore  the  defendant's  duty  to  repair  them, 
Homidgey,  Wi/9on,  8P.  &  D.  641 ;  11  A.  ^k 
E.  645. 

Where  a  lease  for  years,  by  which  the  rent 
reserved  is  m<ire  than  the  value  of  the  prem- 
ises, vests  in  an  executor,  the  executor  is 
liable,  as  assignee,  for  the  amount  of  rent  for 
which  the  premises  could  have  betm  let» 
llopwood  V.  Whuleij,  6  C.  B.  744;  6  D.  &  Ix 
842;  12  Jur.  1088;  18  L.  J.,  C.  P.  48. 

Where  a  lessee  died  intestate  during  thd 
term,  and  his  widow  entered  and  paid  rcnt^ 
and  afterwards  her  son-in-law  took  the  prem* 
Ises  with  the  assent  of  the  landlord,  and  paid 
rent,  and  continued  to  occupy  during  the  r&> 
mnindcr  of  the  term : — Held,  first,  that,  there 
being  no  assignment  in  writing,  he  was  r\oi 
chargeable  as  assignee  in  fact.  Paullv,  Slmp^ 
9on,  0  Q.  B.  305;  11  Jur.  13;  15  L.  J.,  Q.  B.  382. 

Held,  tiecondly,  that  he  could  not  be  consid- 
ered an  assignee  in  law,  for,  though  the  widow 
might  have  been  chargeable  as  cx<'cutrix  de 
son  tort,  the  defendant  had  not  made  himself 
executor  de  son  tort  by  taking  the.  premises 
after  her.     76. 

In  an  action  by  the  plaintiff,  as  executor  of 
an  original  lessee,  against  the  executor  of  the 
assignee  of  the  lease,  upon  a  covenant  by  th0 
assignee  to  indemnify  the  lessee  against 
breaches  of  the  covenant^*  in  the  original  lease, 
the  defendaut,  under  plene  administravit,  is 
protected  by  proof  that  he  sold  the  lease  in 
question,  and  had  exhausted  all  the  assets  in 
his  hand<),  by  payment  of  simple  contntcl 
debts,  beforethe  breaches  of  covenant  declared 
on  were  committed.  CoUinsv.  Crouch^  13  Q, 
B.  542;  13  Jiir.  861 ;  18  L.  J.,  Q.  B.  200. 

The  executor  of  an  executor  de  son  tort  may 
become  himself  executfir  de  son  tort  in  respect 
of  the  estate  of  the  original  intestite;  and 
where  the  father  was  executor  de  son  tort  with 
regard  to  a  lease,  and  his  son  upon  his  death 
acted  as  agent  to  the  mother  till  her  death, 
and  then  continued  in  |K)ssession  of  the  lesise 
for  the  benefit  of  himself  and  the  other  chil* 
dren  : — Held,  that  he  became  assignee  of  the 
lease,  and  liable  u|)on  the  covenants  therein. 
WUliaTM  v.  UeaUs,  80  L.  T.,  N.  8.  20;  22  W. 
U.  817;  43  L.  J.,  C.  P.  80;  OL.  R.,  C.  P.  177. 

IX.  Assignment  of  Rent  or  of  Reybbsion; 
Attornment;  Merger. 

Assignment  of  revenionary  interest,  and 
its  effect,  in  general.] — A  grantee  of  part  of 
the  grantor's  reversionary  interest  m  the 
whole  of  the  property  in  which  a  piriioular 
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^tiUc,  as  A  term  of  years,  has  beeu  created,  is 
au  assi<;Qec  of  tlic  reversion  within  82  Hen.  &, 
,c.  84;  but  the  gr:mtee  of  the  whole  reversion- 
ary interest  in  part  of  the  property  is  not  such 
an  assignee.  Wright  v.  Barroughes^  8  C.  B. 
685:  4  D.  &  L.  438;  12  Jur.  Q68;  10  L.  J.,  C. 

The  82  Hen.  8,  c.  84,  npf^ics  only  to  de- 
inises  by  deed.  St<^tulen  v.  Christmas^  10  Q. 
B.  135;  11  Jur.  ^04;  10  L.  J.,  Q.  B.  205. 

It  is  no  defense  to  an  notion  on  an  indentuxe 
of  lease  by  the  trustee  of  a  party  who  has  be- 
come banki'iipt,  that  the  lessees  have  per- 
formed  theh*  covenants  with  the  assiornccs  of 
the  cestui  que  trust.  Britten  v.  Britten  or 
Perrutl,  2  C.  &  M.  507;  4  Tyr.  473. 

A  lessor  of  a  term  o|  years  created  by  a 
writing:  not  under  seal,  containing  a  particu- 
lar contract  of  tenancy,  conveyed  the  freehold 
to  the  plain  liff.  The  defendant  afterwards 
and  during  the  term  paid  rent  lotbe  plaintiff, 
and  otherwise  admitted  him  to  be  his  land- 
lord on  the  terras  of  the  ori<rinal  demise: — 
Held,  thougli  the  term  of  years  first  created 
was  still  unex|)ircd,  that  there  was  evidence 
for  the  jury  in  support  of  the  demise  stated; 
and  that,  on  their  verdict  of  such  a  demise, 
tlie  plaintiff  hod  a  right  of  action  for  the  non- 
ob<erviince  of  such  particular  contract  of 
tcn:mcy.  Bi-i/dgesv.  Lewis,  8  Q.  B.  603;  2  G. 
^  D.  703. 

In  1702  a  lessor,  having  only  an  equitable 
estate  in  a  field,  demised  a  portion  of  the 
field  to  a  lessee  for  09  years.  In  1773  the 
lessor,  having  acquired  the  legal  estate  in  the 
field,  demised  the  residue  of  tiie  field  to  the 
lessee  for  the  same  term,  by  an  indenture, 
whidi  recited  the  former  lease,  stipulated  for 
its  continuing  in  force,  but  provided  tliat  no 
more  rent  should  be  paid  for  the  entire  field 
tliaii  \yas  paid  for  the  first  portion,  and  that 
the  rent  to  tx3  paid  for  the  entire  field  was 
meant  to  be  the  some  as  tluit  reserved  for  the 
(rot  portion: — Held,  that  the  assignee  of  the 
ceservatiou  could  not  sue  the  assignee  of  the 
iessee  upon  the  covenants  in  the  lease  of  1702. 
Wliitton  y.  Peact»ck,  2  Scott,  030;  2  Bing.  N. 
p.  411. 

C.  granted  and  demised  the  exclusive  right 
and  license  to  take  and  kill  game  on  land, 
vith  tiie  U9e  of  a  cottage,  to  the  defendant 
for  a  term;  and  the  defendant  covenanted  to 
leave  the  land  at  the  end  of  the  term  as  well 
fitocked  with  game  as  at  the  time  of  the 
demise.  C.  a.ssigned  his  reversion  in  the  land 
and  hereditaments  to  the  plaintiffs;  and  tiiey 
brought  an  action,  at  tlio  end  of  the  term, 
against  tlic  defendant  for  a  breach  of  his 
covenant: — Held,  that  the  demise  was  not  a 
mere  license,  but  the  grsmt  of  an  incorporeal 
hereditament;  tJiat  the  covenant  touched  the 
hereditament  demised,  and  by  virtue  of  32 
Hen.  8,  c.  <H*  ^^'^  assignees  of  the  reversion 
could  sue  upon  it.  Jloofter  v.  Clark,  2  L.  R., 
Q.  B.  200;  30  L.  J.,  Q.  B.  70;  15  W.  U.  847; 
16  L.  T.,  ]^.  S.  152;  8  B.  <&;  S.  150. 

In  1852,  M.  having  a  crown  lesise  of  prem- 
iss, let  them  to  the  pliuntiff  for  three  years 
from  the  24th  June,  by  an  agreement  wherein 


it  was  stipulated  that  he  should  do  no  tiling 
contrary  to  the  covenants  and  provisions    ia 
the  lease  from  the  crown.     After  the  tbiee 
years  had  passed,  the  plaintiff  continued  to 
occupy  the  premises  as  tenant  from  year  to 
year,    paying    an    annual    rent  from   every 
24th  June.     In  September,  1800,  M.  assigned 
his  interest  in  the  crown   lease  to  C,  and 
subsequently  gave  notice  to  the  plaintiff    to 
pay  his  rent  to  C,  from  Michaelmas,  1869. 
This  the  plaintiff  accordingly  did,  not  receiv- 
ing any  notice  to  quit.   In  June,  1870,  he  ^vcas 
infoimed  by  the  solicitors  of  C,  that,  as  the 
interest  of  the  latter  under  M.'s  assignment 
expired  in  October,  C.  could  not  after  that 
time  treat  the  plaintiff  as  his  tenant.     The 
crown    lease  to    M.    expired    on    the    10th 
Octctber,  18T0,  and  in  1800,  C.  agreed  with 
the  crown  for  a  new  lease  of  the  premises  at 
the  expiration  of  the  old  one.     Both  these 
facts  were   known  to  the  plaintiff.     A  new 
lease  was  granted  to  C.  by  the  crovrn  when 
the  former  lease  lapsed,  and  he  having  sublet 
the  premises  to  the  defendants,  they  evicted 
the  plaintiff  in  1870:— Held,  that  the  plaint- 
iff's tenancy  terminated  when  the  crown  lease 
to  M.  ran  out,  and  that  the  defendants  were 
entitled  to  possession  of  the  premises.    Weller 
V.  SpUre,  20  L.  T.,  N.  S.  800;  20  W.  R.  773 
~Q.  B. 

The  principle,  that  the  assignee  of  a  rever- 
sion is  not  bound  by  the  terms  in  a  lease  not 
under  seol,  applies  where  the  demise  is  of 
three  windows  in  a  factory,  with  the  st'pnla- 
tion  that  the  lessor  sliall  provide  steam  pow- 
er. Smith  V.  Egginton,  43  L.  J.,  C.  P.  140; 
0  L.  R.,  C.  P.  145;  80  L.  T.,  N.  S.  521. 

The  question,  whether  the  assignee  of  a 
reversion  hus  adopted  the  terms  of  the  demise 
entered  into  by  his  assignor,  is  one  of  fact^ 
and  is  to  l)e  disposed  of  by  the  jury.     Ih. 

B.  demised,  by  an  instrument  not  under 
seal,  three  windows  in  a  factory  to  the  plaint- 
iff, and  Htipnlated  to  supply  steam  power.  B. 
at  the  time  of  the  demise  was  mortgagor  in 
possession.  Ili^  mortgagees  s(dd  to  the  de- 
fendant, who  did  not  accept  rent  from  the 
plaintiff,  but  continued  to  supply  steam  pow- 
er. Subsequently  a  dispute  arose  as  to  the 
terms  npon  which  the  ))laintiff  should  con- 
tinue tenant  of  the  defendant,  who  tlierenjwn 
cut  off  the  steam  power.  The  plaintiff  having 
sued  the  defendant  for  cutting  off  the  steam 
power: — Held,  that  no  action  would  lie 
against  htm.     Ih. 

As  assignment  by  the  lessor  of  the  reversion 
in  one  of  two  farms,  comprised  in  the  same 
lease,  to  the  lessee  liimself,  docs  not  destroy 
tiie  lessor^s  right  of  re-eniry  over  the  other 
farm.  Uyde  v.  Warden,  37  L.  T.,  N.  S.  507 
— C.  A. 

Repairs.]— The  32  Hen.  8,  c.  84,  applies 
only  to  demises  by  deed,  and  au  assignee  of 
the  reversion  cannot  maintain  an  action  on  a 
contract  to  repair  made  with  the  assignor. 
Standen  v.  Christmas,  10  Q.  B.  185;  11  Jur. 
004;  10  L.  J.,  Q.  B.  205. 

But  where  the  demise  is  not  andoraoal,  the 


«311 


LANDLORD    AND    TENANT,    IX. 


8312 


lessor  may,  notwithstanding  he  has  assigned 
t;1ic  reversion,  sue  the  lessee  on  his  contract 
to  pepuir  for  a  breach  committed  during  the 
tenancy,  bat  subsequently  to  such  assignment. 
Blctfwd  V.  Fanon,  5  C.  B.  921;  12  Jur.  877; 
17  L.  J.,  C.  P.  193. 

A  declaration  by  an  assignee  of  part  of  the  re- 
version, for  non-repair  of  leasehold  premises, 
sbited  that  G.  held  the  premises  imdera  lease 
for  ninety-nine  years,  ^hioh  expired  on  the 
25tb  Decomber,  1849;  that  during  the  time 
he  60  held  the  premises  he  granted  an  under- 
leiise  to  V.  and  S.  for  twenty-five  years  and  a 
quarter  from  the  25th  December,  182)^  by 
"Which  under-lease  V.  and  S.  jointly  and  sever- 
ally covenanted  with  G.  that  they  would 
during  the  term  repair,  and  at  the  end  of  the 
term  deliver  the  premises  up  in  repair,  to  G. ; 
tliat  during  the  continuance  of  the  under-lease 
to  V.  and  S.,  G.  granted  his  reversion  in  the 
premises  to  S.  and  the  plaintiffs;  whereupon 
tlie  term  in  tlie  under-lease  was,  as  to  one  un- 
divided sixth  part,  merged  in  the  reversion, 
and  S.  and  tiie  plaintiffa  became,  as  joint 
tenants,  possessed  of  the  reveraion  of  three 
undivided  sixth  parts  of  the  premises,  and 
the  plaintiffs  became,  as  joint  tenants,  pos- 
sessed of  the  reversion  of  two  other  undivided 
axth  parts  of  the  premises;  that  V.  after- 
wards assigned  to  8.  his  interest  in  the  under- 
lease granted  to  him  and  S. :  whereupon  the 
term  as  to  one  undivided  sixtii  part  merged 
in  the  reversion  in  the  ti)rce  sixth  parts 
whereof  S.  and  the  plaintiffs  were  possessed, 
and  the  plaintiffs  became,  as  joint  tenants, 
possessed  of  the  reveraion  of  two  of  the  last- 
mentioned  three  sixth  parts;  that  S.  died 
before  the  determination  of  the  under-lease; 
and  alleged  as  a  breach  tlie  uon- performance 
by  V.  of  the  covenant  to  repair  after  S.'s 
death,  and  to  leave  in  repair: — Held,  that 
Che  declaration  was  good,  inasmuch  as  the 
whole  of  the  reversion  which  remained  was 
vested  in  the  plaintiffs  alone,  in  respect  of 
which  tltey  were  entitled  to  sue  cm  the  cove- 
nant to  rcpnir,  as  assignees,  under  32  Hen.  8, 
c  84,  notwithstanding  the  partial  merger  of 
the  term.  Bitdeley  v,  Vigurtt^  4  El.  <fe  Bl. 
71;  3  C.  L.  U.  1G27;  1  Jur.,  N.  S.  159;  23  L. 
J.,  Q.  B.  377. 

Held,  also,  that  nnder  the  conveyance  by 
G.  to  8.  and  the  plaintiffs  one-third  of  the 
reversion  was  at  once  destroyed  by  coalescing 
with  hHlf  the  interest  under  the  lease  which 
was  in  8.,  and  that  consequently  8.  never 
took  as  reversioner;  and  there  never  was  any 
suspension  of  the  right  of  action  by  reason  of 
8.  l)eing  a  party  to  sue  and  be  sued.     lb. 

Held«  also,  that  even  if  8.  took  and  re- 
mained interested  in  one-sixth  t<f  the  rever- 
sion, and  that  one-sixth  ^iis  destroyed  by  the 
aisignment  to  him  by  V.,  still  the  right  of 
action  for  not  leaving  in  repair,  which  arose 
only  at  the  termination  of  the  lease,  never 
accrued  to  8.,  aud  tiicrcfore  was  never  sua- 
peoded.    lb. 

Held,  also,  that  the  plaintiffs  might  recover 
6n  the  privity  of  contract  transferred  by  32 
lleii.  8,  c  34,  although  there  were  an  appor-  1 


tionmont  of  the  covenant  to  repair;  but  that 
in  this  case  there  was  no  such  apportionment, 
as  the  plaintiffs  had  the  whole  existing  re- 
version, and  were  injured  if  the  whole  of  the 
premises  were  not  kept  in  repair.     Ih, 

Held,  also,  that  the  plaintiffs  might  recover 
on  the  privity  of  contract  transferred  by  the 
82  Hen.  8,  c.  34,  where  the  entire  interest  in 
the  covenant  had  not  passed  to  them.     ///. 

A  lease  was  granted  of  a  piece  uf  land, 
with  two  messuages  thereon,  in  course  of 
ei'cction,  with  a  covenant  by  the  lessee  to 
complete  the  messuages  within  two  months, 
and  also  to  **  keep  the  luessuaires  or  tentMnents 
or  premises  in  repair  during  the  term,"  with 
a  proviso  for  forfeiture  for  breach  of  any  of 
the  covenants.  The  premises  never  were 
furnished,  and  were  much  dilapidated: — 
Held,  that  a  forfeiture  was  incurred  by  the 
breach  of  the  covenant  to  repair,  in  rcsfwct 
of  which  forfeiture  the  assignee  of  the  rever- 
sion might  sue.  Bennett  v.  Herring^  SO.  B., 
N.  8.  370. 

A  declaration  stated,  that  F.  and  G.  being 
seized  of  an  estate  in  fee  demised  by  inden- 
ture to  tiie  defendant  and  his  assigns' leave  to 
dig  for  clay  therein,  and  niuke  such  adits,  and 
erect  sheds  and  buildings  as  he  siiould  think 
necessary  for  working  the  clay,  and  to  hold 
the  same  for  twenty-one  years;  that  the  de- 
fendant covenanted  with  F.  ami  G.,  their 
heirs  and  assigtis,  to  ])ay  competisalion  to 
them,  their  heirs  and  assigns,  for  all  such 
lands  within  the  limits  thereof,  as  he  might 
injure  by  such  digginu:,  the  amount  in  case 
of  difference  to  i>e  settled  bv  arbitration,  and 
that  the  defendant  would  keep  all  houses  and 
sheds  in  good  repair;  that  the  defendant  en- 
tered and  got  the  clay,  when  F.  and  G.,  by 
indenture,  gninted  and  conveyed  the  lands  to 
the  plaintiff,  his  heira  and  assij^ns  forever, 
who  thereby  became  seized  in  fee,  and  that 
tlie  interest  of  the  defendant  was  determined 
by  a  notice  to  quit.  First  bre.ich,  that  the  de- 
fendant, by  digging  for  clay  after  the  plaintiff 
so  became  seized,  did  injuix;  and  destroy  part 
of  the  land,  for  which  the  plaint! if  was  en- 
titled to  a  compensation;  and  although  he 
appointed  an  ari>itrator  to  ascertain  the 
amount,  yet  ttie  defendant  refused  to  ap^K>int 
one.  Second  breach,  tliat  the  defendant  did 
not  keep  the  works  in  repair:— Hfld,  that  tha 
claim  t<»  dam  Ages,  in  respect  of  the  injury  to 
the  land,  being  merely  a  cliosc  in  action,  did 
not  pass  to  the  plaintiff  by  the  conveyance  of 
the  land  to  him,  and  that  the  agreement  as  to 
ascertaining  the  amount  of  injury  was  merely 
incidental,  collateral,  and  annexed  to  the  sub- 
stantial matter,  and  was  to  be  exercised  by 
the  ])ers<'n  who  was  the  owner  of  the  land  at 
the  time  the  injury  was  done,  and  to  whom 
the  com{>ens«itiou  ought  to  be  made.  Martin  v. 
WllUaiM,  1  H.  i&  N.  817;  2G  L.  J.,  Exch.  117. 

Held,  also,  that  the  conveyance  of  the  land 
to  the  plaintiff  during  the  existence  of  %\\t 
term  in  the  incorpoi'eal  hereditaments,  was  an 
assignment  of  the  reversion  within  32  Hen.  8| 
c.  34:  that  the  covenant  to  repair,  as  it 
directly  touched  and  concerned  the  thing  de- 
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mised,  t\'as  nBsi(vnable  with  the  reverpion,  nnd 
that  tlie  nctioii  might  be  brought  in  the  nnme 
of  the  plninti£f,  who  was  entitled  to  tho 
benefil  of  the  covenants.     /6. 

The  assignee  of  the  rcversi(»n  of  a  lease  may 
miiintain  ejectment  for  breach  of  a  covenant 
to  repair,  with(»ut  giving  the  tennnt  notice  of 
tlie  assignment,  tkiiltock  v.  llir»ton^  1  L.  R.. 
0.  I*.  Div.  100;  45  L.  J.,  C.  P.  Div.  125;  24 
W.  R.  431;  34  L.  T.,  N.  S.  130. 

'  Right  to  rent,  in  general  | — A  termor  of 
mines  granted  a  lease  at  a  rent  for  a  longer 
term  tiian  his  term,  reserving  a  royalty  iii)on 
the  ore  and  coal  raise^l  by  him,  or  an  annual 
sum  in  lieu  thereof,  if  tiie  royalties  in  tiny 
year  should  not  amount  to  that  sum;  with 
power  to  distrain  for  the  rents,  reservations 
and  royalties.  During  the  continuance  of 
the  original  term,  he  assigned  by  deed  the 
rent  and  his  estate  in  the  premises: — Held, 
that  his  assignee  could  maintain  an  action  for 
rent  in  arrear.  afier  the  assignnxnt,  and  dur- 
ing the  continuan<!e  of  the  original  terra. 
Williams  v.  Ihiyirards  5  Jur  ,  N.  8.  1417;  1 
El.  &  m.  1040;  28  L.  J.,  Q.  B.  374;  7  W. 
R.  563. 

The  assignee  of  a  lessor  in  a  lease  by  deed, 
who  has  no  estate  in  the  land,  has  a  reversion 
by  estop])el  as  against  the  lessee,  and  may  sue 
bim  on  the  covenants  accordingly;  and  this 
applies  to  the  case  where  a  mortgagor  makes 
a  lease  by  deed,  and  assigns  his  equity  of  re- 
demption with  words  that  would  pass  a  legal 
reversion  in  fee.  Ciithbert9on  v.  Irving^  4  H. 
&  N.  742;  5  Jur.,  N.  8.  740;  28  L.  J.,  £xch. 
806. 

It  makes  no  difference  in  this  respect  that 
the  estates  both  of  the  mortgagor  and  mort- 
gagee are  equitable  estates.     lb. 

Tenants  in  common,  assignees  of  the  rever- 
sion of  a  lease,  may  join  in  suing,  and  be 
jointly  sued,  on  covenants  therein.  Womtridey 
V.  Zlr/%,  20  L.  J..  £.Ych.  210. 

After  twenty  years^  use  of  premises,  con- 
verted into  a  shop,  without  license,  contrary 
to  a  covenant  in  a  lease,  an  assignee  of  the 
reversion  c:innot  take  advantage  of  a  condition 
of  re-entry  for  such  use,  subsequently  to  the 
assignment.  OU^tum  v.  Doey  or  Doig,,  27  L. 
J.,  Exch.  37;  2  H.  <S^  N.  615. 

Whether  the  benefit  of  such  a  condition 
runs  with  the  land,  and  can  be  taken  advan- 
tage of  by  the  assignees  of  a  revecsioner, 
depends  on  the  nature  and  character  of  the 
covenant,  and  whether  it  affects  the  use  and 
enjoyment  of  the  premises,  and  not  whether 
it  has,  in  fact,  deteriorated  the  value.     Ih, 

Where  rent  has  liecome  due  under  a  lease 
made  by  several  joint  tenants,  an  assignment 
of  the  reversion  by  one  docs  not  alter  the 
nature  of  the  by-gone  rent,  and  therefore  the 
right  of  distndning  for  it  is  gone.  StateUy  v. 
jSeock,  16  Q.  B.  636;  15  Jur.  628:  20  L.  J., 
Q.  n.  320. 

A.  let  a  house  to  B.  as  tenant  from  year  to 
year,  and  afterwanls  granted  a  lease  by  deed 
to  C.  of  the  house  and  other  pro{)crty,  for 
twenty-one  years : — Held,  that  this  transaction 


transferred  the  reversion  of  the  house  to  C, 
and  that  A.  eonld  not  recover  against  IV  for 
rent  due  after  the  lease,  llarmerv.  Brari^  3 
C.  &  K.  307— I»arke. 

In  an  action  for  rent  on  nn  i rid rn tare 
brought  by  the  assignees  of  the  lessor  (a 
bankrupt),  the  le.ssce  cannot  plead  that  the 
lessor  nil  kabuit  in  tenemeniis.  Parker  v. 
Matuiing,  7  T.  It  5:n. 

A.  U'ing  tenant  to  B.,  under  a  leas<»  con- 
taining covenants,  by  which  the  former  was 
boiiud  to  fetch  seventy  fi\*:  busheN  of  roal 
fr«»m  P«mle  yearly,  and  deliver  them  «t  the 
mansion-hotise  of  the  latter,  and  also  tosn|iply 
him  with  as  mu<*h  gcKid  wheat  an  he  should 
want  in  his  family  at  5«.  ))er  bushel,  it  waa 
agreed  iK^twefU  them  that  the  lease  should  he 
surrendered  up,  and  a  new  one  granted, 
omitting  the  ai>ove  covenants.  A  new  lease 
was  accordingly  executed,  and  at  the  sanae 
time  an  agreement  was  enrered  into,  whereby 
A.  agreed  witii  B.  that  he  would  fetch  and 
bring  to  the  dwelling  house  of  B.,  his  heirs 
and  a<<signs,  seventy-five  bushels  of  coals 
yearly,  f<»r  twelve  years  (the  term  of  ilie  new 
lease)  and  yearl)  supply  B..  his  heirs  and  as- 
signs, with  as  much  good  wheat  as  he  siiould 
want  in  his  fam  ly,  at  5«.  |>er  bushel.  B. 
having  {larted  with  his  reversion  in  the  farm, 
and  also  quitted  the  mansion  house  in  which 
ho  resided  at  tho  time  when  the  agreement 
was  made: — lidd,  that  he  was  not  entitled  to 
maintain  an  acti(»n  against  A.  for  refusint;  to 
deliver  the  wheat  at  the  stipulated  price; 
that  the  agreement  liein^  entire  muse  n*ceive 
one  uniform  construction;  and  as  it  was 
clearly  local  in  respect  to  the  delivery  of  the 
coals,  it  could  not  be  deemed  p<*rsonal  with 
respect  to  tho  wheat.  Cvker  v.  Qay,  2  B.  & 
P.  665. 

Held,  also,  that  no  parol  evidence  could  be 
admitted  to  explain  the  agreement,  there 
being  no  latent  ambiguity.     lb. 

Where  a  termor  makes  a  lease  to  A.  for 
twenty  one  years,  reserving  rent  **  to  herself, 
her  executors,  administrators  and  assigns, ** 
and  the  lessee  covenant4.'d  to  pay  it  '*to  her 
and  her  assigns,"  and  she  afterwards  conveys 
the  reversion  ex|)ectant  on  the  le<uie  to 
trustees,  in  trust  for  the  wife  of  A.  during 
her  life,  the  administratrix  of  the  surviving 
trustee  "may  sue  the  lessee  for  arrears  of  rent 
duo  as  well  before  as  after  the  decease  of  the 
intestate,  for  the  purpose  of  defraying  there- 
out expenses  properly  incurred  on  behalf  of 
the  property;  and  it  is  no  answer  for  the 
lessee  to  allege,  that  with  the  consent  of  the 
intestate,  and  of  the  administmtrix  since  the 
death,  he  had  been  allowed  to  pay  over  the 
rents  to  his  wife,  the  money  not  being  set- 
tled to  her  sepanitc  use.  DoUen  v.  Butt^  4 
Jur.,  N.  8.  835;  27  L.  J.,  C.  P.  281;  4  C.  B., 
N.  8.  760. 

In  July,  1864,  L.  demised  premises  to  the 
defendant  for  five  years,  at  a  rent  of  55/.  per 
annum,  payable  quarterly.  Immediately 
after  the  grant  of  the  lease  the  defendant  ad- 
vanced to  L.  170/.,  on  account  of  rent;  and 
in  September,  1865,  L.  mortgaged  the  prem- 
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ises  to  the  plaintiff.  In  May,  1806,  B.,  who 
claimed  under  a  prior  mortgage  from  L., 
dated  in  September,  1858,  throagli  C,  his  At- 
torney, commenced  an  ejectment  ng:unst  the 
defendant  to  recover  possession  of  the  prem- 
ises, but  did  not  proceed  with  it;  luid  on  the 
Ist  of  November,  18G0,  the  plaini  ill's  attorney 
"wrote  to  the  defendant:  **  ilr.  0.  h.is  written 
to  say  his  clients  are  no  longer  entitled  to  re- 
ceive your  rent  I  therefore  requ«;8t  that  you 
"will  have  the  kindness  to  pay  the  same  here 
by  Monday  next  f' — Held,  that  the  pre-])ay- 
mentofrent  was  no  bar  to  his  claim  to  the 
rent  accruing  after  the  defendant  had  notii^c 
that  the  plaintiil  was  'grantee  of  the  reversion ; 
and  that  the  letter,  coupled  with  the  circum- 
stances known  to  the  delendanr,  that  he  was 
raiding  money  by  mortgaging  his  reversion, 
and  that  the  plaintill's  claim  for  rent  could 
hardly  be  founded  upon  any  other  alleged 
right  than  one  resulting  from  a  grant  of  the 
reversion,  would  warrant  a  jury  in  inferring 
that  the  defentlant  had  notice  that  the  plaint- 
iff was  such  grantee.  Gooh  v.  Ouerra^  7  L.  R., 
C.  P.  132;  41  L.  J.,  C.  P.  89;  20  \V.  R  307; 
2«  L.  T.,  N.  S.  97. 

Apportionment  of  rent  on  assignment  or 
severance  of  reversion.] — |  By  22  &  28  Vict. 
c.  35,  s.  8,  where  the  reversion  upon  a  lease  is 
severed,  and  the  rent  or  "ther  reservation  is  legally 
apportioned,  the  assiffnee  of  eac'i  p>irt  of  the  re- 
version shall^  in  respect  of  t/ie  apportioned  rent 
or  other  reservation  allotted  or  belonging  to  him^ 
have  and  be  entitled  to  the  ttenejit  of  all  condi- 
tions or  poioers  of  re  entry  for  nan  payment  of  the 
original  rent  or  other  reservation,  in  like  manner 
as  if  such  conditions  orpoicers  had  been  reserved 
to  him  as  incident  to  his  part  of  the  reversion  in 
resjfoct  if  the  ajiportioned  rent  or  other  reserva- 
tion allotted  or  ftelonging  to  him.] 

Where  land  in  the  possession  of  a  tenant  for 
years  is  conveyed  by  deed,  the  ri;ijht  of  the  pur- 
chaser, as  assignee  of  the  reversion,  to  receive 
the  whole  rent  for  the  current  quarter,  cannot 
be  controlled  by  a  contemporaneous  parol 
agixicment  to  apportion  the  quarter's  rent  be- 
twc*en  the  assignor  and  assignee.  Flinn  v. 
Calow,  1  M.  &  G.  580. 

U|»onajoint  demise  by  two  tenants  in  com- 
mon, in  fee,  with  a  general  reddendum,  not 
specifying  to  whom  the  rent  is  to  be  payat)le, 
tlio  rent  follows  the  reversion,  and  oti  the 
death  of  one  of  the  tenants  in  commfm  the 
reversion  is  split,  and  his  share  of  it  descends 
to  his  heir,  who  is  entitled  to  the  rent.  Beer 
V.  Beer,  12  C.  B.  60;  10  Jur,  92^;  21  L.  J., 
C.  P.  124. 

As  to  apportionment  of  rent,  generally, — 
see  this  title,  VII.,  8. 

When  attornment  ia  necessary  j  what 
ainotints  to  an  attornment,  and  its  effecLJ — 
[By  4  Anue,  c.  10,  s.  0,  all  grants  or  conveyan- 
ces by  fine  9r  otherwise  of  any  manors  or  rents, 
or  qf  the  ^ewrsi/tn  or  remainder  of  ajiy  mes- 
tuages  or  lands,  shaU  be  goofl  and  effectual,  to  all 
intents  and  purposes,  without  any  attornment  of 
the  tenants  of  any  <uc4  ma,iors,  or  of  the  land, 
cut  of  which  such  reiU  «.^k  v  '^ssuing^or  of  the 


particular  tenants  upon  whose  particular  e^ 
tales  any  suc/i  reversions  or  remainders  slt*dland 
may  be  expectant  or  ilepending,  as  if  their  <xt* 
tornment  had  been  had  and  made. 

By  8.  10  it  is  j^^'ovided,  that  no  such  tenant 
shall  he  prejudiced  or  damaged  by  payment  of 
any  rent  to  any  such  grantor  or  convjtor,  or  by 
breach  of  any  condition  for  non-pfiyment  of  rent 
before  notice  shall  be  given  to  him  of  such  grant 
by  the  convMe  or  grantee. 

Whereas,  the  jrossessi^tn  of  estates  in  lands, 
tenements  and  hereditaments  is  rendered  very 
precarious  by  the  frequent  and  fraudulent  prae* 
tice  of  tenants,  ia  attorning  to  strangers,  who 
claim  title  to  the  estates  of  (heir  respectivr  land- 
lord or  landlords,  lessor  or  less(trs,  wfio  by  that 
means  are  turneti  out  of  possession  of  tfieir  re- 
spective estates,  ami  put  to  the  difficulty  and  ea> 
pense  of  recovering  (he  possessions  thereof  by 
actions  or  suits  at  Itw :  for  remedy  thereof,  it 
is  enacted,  tliat  all  and  every  such  attornment 
and  ottornments  of  any  tenant  or  tenants  of  any 
messufiges,  lands,  tenements  or  hereditaments 
within  that  part  of  Great  Britain  calle  I  Eng- 
land, d/imini/m  of  Wales,  or  toion  of  Henvick- 
upon-  Taerd,  nhall  be  absolutely  null  and  void  to 
a^l  intents  and  purposes  whatsoever;  and  the 
p(/itsesition  of  their  respective  landlord  or  land- 
lords, less'tr  or  lessors,  shall  not  be  deemed  or 
construed  to  be  anywise  cJianged.,  altered  or 
affected  by  any  such  attornment  'tr  attornments  : 

Prorided  aXioay!*,  that  nothing  herein  con- 
tained shall  extend  to  vacate  or  affect  any  at- 
tornment mo'fe  pursuant  to  and  in  connequence 
of  some  judgment  at  law,  or  decree  or  order  tf 
a  court  of  equity,  or  made  with  the  privity  aiid 
consent  of  the  lamllord  or  Ian  llords,  lesmr  or 
lessifrs,  or  to  any  m^trtgagee  after  tlie  mortgage 
is  become  forfeited.     (11  Geo.  2,  c.  19,  s.  11.)] 

Where  rent  is  paid  by  S'iceeeding  teiumtH, 
after  an  adverse  possession  of  twenty-three 
years,  it  does  not  amount  to  an  attornmenr, 
unless  the  con<tent,  or  at  least  the  knowled'^e, 
of  the  lan'ilord  can  bo  shown.  Meredith  v. 
Gdpin,  0  Price,  140. 

Pending  a  demise  by  deed  from  A.  to  B., 
a  sequestnition  issu''d  out  of  Chancery  against 
A. :  B.  signed  an  unstampfMl  pap-r.  purptirt 
ing  that  he  attorned,  and  becatm*  tenant  to 
the  sequestrators,  to  hold  i>n  such  terms  as 
might  be  afterwards  agreed  on: — IIcM,  llrst, 
that  the  sequestrators  could  not  maintai:i  use 
and  occufMUion  against  B.,  because  an  at  orn- 
ment  infers  a  continuance  of  a  sui»si^iing 
tenancy,  which  here  wonid  be  c-reaied  anew 
by  the  deed;  8econ<lly,  tliat  the  8c<pieHtrat<»r.4 
could  take  no  e.<«tatc,  and  consequ.-nilv  tlicv 
had  no  estiite  to  which  an  attornmenr  would 
apply:  thirdly,  that  the  instrument,  if  ir  had 
any  operation,  would  o|>erate  as  a  new  demise, 
and  could  not  l)o  read  without  a  Ktatnp. 
Comiiihv.  Searelk  1  31.  &  II.  703;  8  B.  &  C. 
471. 

An  attoniment  where  a  tenant  merely  puts 
one  person  in  the  place  of  another  as  his 
landlord,  but  continues  to  hold  luider  the 
sstmc  terms  and  comiiiions  as  before,  U  a  m(*re 
acknowledgment  that  the  |)erson  making  it  is 
tenant,  and  it  requires  no  stamp.      Doe  d 
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tiamif  ▼.  Bdwardi,  5  A.  &  £«  95;  6  N.  &  IL 
633;  3  H.  &  W.  139.  8.  P.,  Doe  d.  IFH^At 
▼.  tinuth,  3  N.  <&  P.  335:  8  A.  <&  £.  255;  2 
Jur.  854. 

A  tenant  by  elegit  may  distrain  withoutat- 
tornmcnt.     Llof/d  v.  JJaviea^  2  Exdi.  103. 

A  (Icmiso  by  wny  of  ffmnt  for  a  term  of 
years  to  comracnco  immediately,  mndc  by  a 
puraon  entitled  to  an  estate  in  tail  in  re* 
muinder,  expectant  upon  the  determination  of 
a  life  estate  during  the  lifetime  of  the  tenant 
fpr  life,  operates  as  a  conveyance  of  an  cstnte 
for  years  carved  out  of  the  remainder,  and 
vests  tlic  estate  immediHtcly  in  the  grantee, 
without  entry,  by  viitue  of  4  Anne,  c.  10,  s. 
9i,  which  makes  such  a  conveyance  effe<:tual 
without  any  actual  attornment  of  the  ton:mt 
of  the  particular  estate  upon  which  the  re- 
Qiainder  is  expectant.  Doe  d.  Agar  v.  Broton^ 
%n.&  Bi.  831 ;  22  L.  J.,  Q.  B.  432. 

Avowry,  in  replevin,  that  Ilenry  8  was 
seized  in  fee  of  the  shop  in  which,  &c.,  and 
by  letters  patent  enrolled,  gninted  it  to  W., 
and  the  heirs  male  of  his  body,  paying  annu- 
ally U>  the  king  a  certain  rent  at  Michaelmas. 
It  then  deduced  title  to  the  rent  to  Charles  2, 
and  stated,  that  he,  by  letters  patent  enrolled, 
after  rcrerring  therein  to  22  Car.  2,  c.  6, 
granted  the  rent  to  trustees  mentioned  in  the 
statute,  and  their  heirs,  upon  trust  for  Charles 
2;  that  the  trustees,  by  indenture,  for  con- 
siderations therein  expressed,  conveyed  the 
rent  to  the  dean  and  chapter  of  St.  PauPs, 
whereupon  and  whereby  the  dean  and  chap- 
ter became  and  were  sclssed  as  of  fee  in  the 
rent,  and  they  and  their  successors  continued 
to  be  so  seized  until  and  at  Michaelmas,  1845; 
an  avowry  was  then  made  for  six  years^  ar- 
rears of  rent  dnc  to  the  defendants  at  the  time 
when,  &c. : — Held,  that  an  express  averment 
of  attornment  by  the  terre-tenant,  upon  the 
conveyance  of  the  rent  by  the  trustees,  or 
some  equivalent  allegation,  was  necessary, 
because  it  could  not  be  presumed  that' the 
conveyance  was  made  after  4  Anne,  c.  16,  s. 
0;  and  that  the  averment,  that  the  rent  was 
duly  paid  for  a  certain  time,  and  that  it  was 
due  and  in  arrcar  to  the  denn  and  chapter, 
was  not  an  equivalent  allegation,  because,  to 
make  the  payment  of  rent  an  attornment  in 
law,  it  must  be  made  to  the  grantee  of  the 
rent,  and  an  attornment  must  be  in  the  life  of 
the  grantee,  and  that  an  attornment  could  not 
be  implied.  Vigers  v.  St.  Paulas  (Dean  and 
CMpter),  14  Q.  B.  909;  14  Jur.  1017;  10  L. 
J.,  Q.  B.  64— Excli.  Cham. 

A.  granted  to  B.  a  leasehold  interest  in 
premises  for  a  term  of  thirty  years,  to  be  oom- 
pulcd  from  the  lOtii  of  March,  1830.  On  the 
lOth  November,  1840,  B.  demised  to  the  de- 
fendant the  same  premises  for  the  term  of 
twenty-three  years,  reserving  a  rent,  and 
afterwards  assigned  his  interest  to  the  plaint- 
l£E: — Held,  first,  that  by  the  deed  a  rent  was 
created,  and  that  it  was  assignable ;  secondly, 
that  the  plain  till,  who  was  the  assignee  of 
the  party  to  whom  the  rent  was  reserved, 
could  maintain  an  action  for  the  recovery  of 


it;  and  thirdly,  that  a  privity  was  created 
between  the  plaintiff  and  the  defendant^  the 
same  as  if  the  defendant  hod  actually  attonied 
to  the  plaintiff,  for,  by  the  4  Anne,  c.  16,  s. 
0.  attornment  ia  unneocasaiy.  WiiliaanB  v. 
Haytoard,  28 L.  J.,  Q.  R  374;  1  £1.  i&EL  1040. 
An  avowry  stated  a  demise  for  two  jeiii8| 
ondinnr  on  the  20th  of  September,  1842.  On 
the  trial  an  attornment  in  writing,  dated  the 
14th  of  October,  184d,  was  given  in  evideQoe» 
by  which  the  plaintiff  and  others  attorned 
tenants  to  U)e  defendant  for  such  parts  of 
the  premises  as  were  in  their  occupsUion, 
an<l  agreed  to  pay  the  rent  set  opposite  to 
their  names.  Opposite  to  the  defendant's 
name  was  written,  **  rent  55^,  from  Michstel- 
mas,  1840  f — Held,  that  the  avowry  'waa 
supported  by  the  evidence.  OiadiTkon  v. 
Plumer,  10  Jur.  109;  15  L.  J.,  C^  B.  79. 

A  lessee,  desiring  to  secure  bis  premiaes 
for  himself  at  the  end  of  his  lease,  and  bein^ 
a  banknipt  without  a  certificate,  procured  a 
fiiend  to  take  tiie  conveyance  as  trustee  for 
him.      This    conveyance    showed    the  legal 
estate  to   bo   outstanding  in  a   person  who 
could  not  be  found.     The  leasee  contioaed 
to  occupy.      The    creditors*   assignees,    be- 
coming aware  of  the  circumstances,  induced 
tlie  trustee  to  convey  his  interest  to  tliem, 
and  forced  the  lessee  to  attorn  to  them,  and 
brought  ejectment: — Held,  that  the  assignees 
had  a  sufficient  title.     Cooper  v.  LandSj  14 
W.  U.  010;  14  L.  T.,  N.  S.  287— C.  P. 

A.,  in  1861,  granted  an  under-lease  to  R, 
for  twenty-one  years  from  Michaelmas,  1861, 
at  the  yearly  rent  of  50^.  In  1864,  he  granted 
an  under- lejise  of  the  same  premises  to  C.  for  . 
twenty-one  years  from  Michaelmas,  18C3,  at 
the  same  rent.  B.  never  attorned  to  C. : — 
Held,  inasmuch  as  there  was  no  attornment, 
that  the  demise  to  C.  did  not  pass  the  rever- 
sion to  him,  but  only  an  interesse  termini, 
and  that,  in  order  to  establish  C.*s  under- 
lease, a  surrender  by  B.  to  A.,  and  not  to 
C,  was  the  effectual  and  proper  course. 
Edwards  y.  Wid:tJDar,  1  L.  R,  Eq.  403. 

What  conatitotes  a  merger  $  and  effect  of 
merger  of  estates  upon  rights  and  liabilitiefl  of 
the  parties. J— [By  8  &  0  Vict.  c.  106,  s.  10, 
wJien  the  reversion  expectant  on  a  lease,  made 
either  before  or  after  ilie  Ath  day  of  August,  184o, 
of  any  tenements  or  hereditaments  of  any  tenure^ 
shall  after  t/ie  Ist  day  of  October,  1845,  be  sur- 
rendered or  merge,  tfie  estate  which  aJuill  for  the 
time  being  confer  as  against  the  tenant  under 
the  same  lease  tlie  next  vested  right  to  the  same 
tenements  or  hereditaments,  shall,  to  the  extent 
and  for  the  purpose  of  preserving  such  incidents 
to,  and  obligations  on,  ths  same  reversion,  aSy 
but  for  the  surrender  or  merger  tliereof  ioauld 
have  siMsted,  be  deemed  the  reversion  expectant 
on  the  same  lease.  \ 

A.  was  lessee  of  premises  for  a  term  of 
twenty-one  years,  which  would  expire  at 
Michaelmas,  1801);  in  December,  1709,  A* 
took  a  further  lease  of  the  same  premises  for 
sixty  years,  to  commence,  from  Miciiachnos, 
180U;  the  lessor   died  in    December,    1800. 
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id  devised  the  premises  to  A.,  the  lessee, 
1119  life;  by  lease  and  rolense,  A.,  in  1806, 
convoyed  hts  life  estate  to  H. : — Held,  that 
A..*B  interest  in  the  leiiscof  1700,  irhich  Tfast 
to  commence  in  1800,  wa<»  nr»t  mcrg^ed  in  his 
estate  for  life  Dos  d.  Ravslings  v.  Walker ^ 
O  B.  &  a  111;  7  D.  &  R.  487. 

L.,  being  seiased  in  fee,  demised  to  B.  for 
t^renty-one  years  from  June,  1814.  B.  de- 
mised to  M.  for  twenty-one  years  from  Jane, 
1^14,  wanting  twenty-one  days;  and  then  by 
deed-poll  granted  to  L.  the  indenture  of 
1«ASG  to  M.,  the  premises  thereby  granted, 
and  the  rent  reserved,  to  hold  to  h.^  his 
executors,  <&c.,  for  the  term  mentioned  in  the 
demise  to  M. ;  L.  conveyed  the  premises,  the 
reversion  and  reversions,  rents,  issues,  and 
profits,  and  all  his  interest,   in  fee  to  the 

elaintiff,  by  way  of  mortgage;  M.  assigned 
is  term  to  the  defendant  by  way  of  mort- 
gage, but  the  defendant  never  entered: — 
Held,  that  the  deed  poll  from  B.  to  L.  did 
not  merge  the  chattel  interest  in  the  fee,  or 
Bttspend  the  right  to  sue  on  the  lease  to  M. 
Burton  v.  Barclay,  7  Bing,  745 ;  6  M.  «fc  P. 
785. 

A  lease  was  granted  in  1750  for  00  years, 
if  certain  parties  should  so  Ion?  live.  The 
lessees  in  1818  deraiflod  the  premises  to  P.  for 
63  years,  from  the  25th  March,  1821,  if  their 
interest  should  so  long  continue,  subject  to  a 
rent  of  422.  and  various  covenants,  with  a 
proviso  for  re-entry  in  case  of  default.  P. 
had  already  the  reversion  in  fee,  subject  to  a 
mortgage  granted  by  him  before  tlie  last* 
mentioned  demise.  By  lease  and  release  exe- 
cuted in  1820,  to  which  the  mortgagee  was  a 
party,  P.  in  consideration  of  a  synn  of  money 
(part  of  which  went  to  dischai-^e  the  mort- 
gage) conveyed  the  premises  in  fee  to  a  par- 
cliaser,  to  whom  the  mortgagee  also  assigned 
his  term;  and  it  was  stipulated  that  the  pur- 
chaser should  retain  3002.  of  the  purchase- 
money  upon  trust,  that,  if  P.  should  pay  the 
432.  rent,  and  perform  the  covenants  contained 
in  the  lease  of  1818,  the  purchaser  should  pay 
over  to  him  the  3002.  at  the  expiration  of  tiie 
term,  or  extinguishment  of  the  lease  of  1759, 
and  interest  in  the  meantime: — Held,  that  the 
deed  of  1818  was  an  assignment  of  all  the  in- 
terest of  the  then  lease  to  P.,  and  that,  by 
the  conveyance  of  1820,  that  interest,  as  well 
as  the  reversion  in  fee,  passed  to  the  pur- 
chaser, and  (the  mortgage  beingat  the  same 
time  put  an  end  to)  the  term  became  merged 
in  the  inheritance;  and  consequently,  that,  as 
soon  as  the  terra  became  vested  in  the  pur- 
chaser, P.  was  discharged  from  the  rent  and 
covenants,  and  entitled  in  the  3002.  Thorn 
V.  WooUombe,  3  B.  &  Ad.  580. 

By  an  indenture  in  1743,  the  Broderers' 
Company  demised  a  farm  for  100  year?,  with 
a  covenant  for  perpetual  renewal.  On  the 
25th  of  August,  1827,  the  party  in  whom  the 
term  vested  assigned  the  residue  to  H.  On 
the  28th  of  August,  1827,  he  assigned  the 
residue  of  the  term  to  mortgagees,  with  a 
proviso  for  redemption  on  payment  of  5,0002, 
within  twelve  months.     In  May,  1828,  a  lease 


of  the  premises  was  executed  by  H.  and  the 
plaintiff,  for  twenty-one  years,  under  which 
the  plaintiff  entered  into  possessibn,  and  paid 
rent  to  H.  up  to  1835,  and  afterwards  to  the 
defendant.  On  the  12th  of  Jiinuary,  1880, 
by  an  indenture  between  the  mortgagees.  Hi, 
the  defendant,  and  the  Broderers'  Company, 
the  mortgagees  and  H.  surrendered  to  the 
company  the  premises,  for  the  residue  of  the 
term,  together  with  all  covenants,  to  the  in- 
tent that  the  residue  of  the  term  might  bo 
merged  in  the  reversion,  and  the  covenant  for 
renewal  bo  extinguislied.  On  the  18th  of 
January,  18^0,  the  Broderers*  Company  de- 
mised the  premises  to  H.  for  100  yeai-s,  and 
by  an  indenture  of  the  4th  of  February,  1888, 
the  unexpired  residue  of  the  term  became 
vested  in  the  defendaut.  An  action  having 
been  brought  against  him  as  nssignee  of  H. 
for  a  breach  of  covenant: — Held,  first,  tliat 
H.  did  demise  to  the  plaintiff,  as 'the  lease  by 
him  was  good  by  way  of  estoppel.  Sturgeo^k 
V.  Win^ld,  15  M.  &  W.  224;  15  L.  J.,  Exch. 
212. 

Held,  secondly,  that  the  reversion  became 
vested  in  the  defendant,  as  it  was  good  by 
way  of  estoppel.     Ih, 

Declaration  in  an  action  by  the  plaintiffs 
and  P.  on  an  indenture,  by  which,  after  re- 
citing that  they  were  owners  of  the  premise's, 
subject  to  a  mortgage  for  3,5002.,  the  interest 
of  wliich  was  payable  half-yearly  at  the  office 
of  an  attorney  nam(?d,  the  plaintiffs  and  P. 
demised  the  premises  to  the  defendant  for 
seven  years,  yielding  and  paying  the  clear 
yearly  sum  of*1532.  lis.  in  part  of  interest  on 
the  mortgage.  Breach,  non-payment  of  rent; 
and  an  averment,  that  the  plaintiffs  had  not, 
nor  had  either  of  them,  atlor  since  the  making 
of  the  indenture,  any  reversion  of  or  in  the 
premises,  purported  to  be  demised.  Plea, 
the  reversion  in  the  premises  expectant  on  the- 
determination  of  the  lease  was  in  the  plaint- 
itfs  and  P.,  and  after  P.*s  death  was  in  the- 
plaintiffs,  who  survived  her ;  and,  before 
breach,  the  plaintiffs  conveyed  their  reversion 
to  8.,  who  became  the  assignee.  Replication, 
no  reversion  was  at  the  making  of  the  in- 
denture or  since  in  the  plaintiffs  and  P.,  nor 
since  the  death  of  P.  in  the  plaintiffs:— Hold, 
first,  that  the  replication  was  not  a  departure- 
from  the  declaration.  Pargeter  v.  JTarris,  T 
Q.  B.  708;  10  Jur.  200:  15  L.  J.,  Q.  B.  118. 

Held,  secondly,  that  the  declaration  was 
good,  inasmuch  as  the  facts  disclosed  in  the- 
lease  did  not  estop  the  plaintiffs  from  saying 
that  they  had  no  reversion ;  and  that,  there- 
fore, the  covenant  for  payment  of  rent  was  a 
covenant  in  gross.     Jb. 

Held,  thiixlly,  that  the  plea  was  bad,  inas- 
much as  the  defendant  was  not  at  liberty  to- 
assume  that  there  was  a  reversion.     lb. 

A.,  being  tenant  for  life,  in  1700  made  & 
lease  of  premises,  to  commence  in  1784,  for 
the  term  of  forty-six  years,  and  died  in  1775. 
B.,  the  assignee  of  that  term,  in  1705  demised 
the  premises  toC,  D.  and  E.,  whose  assignees 
the  plaintitfs  were,  for  thirty-four  years  and 
three-quarters;  and   the   plaintiffs,   in   1812,. 
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demised  the  premises  to  the  defendant  for 
eighteen  years  nnd  a  quarter.  The  declaration 
fitsited,  that  C,  D.  und  E.  were  possessed  of 
the  premises  for  the  residue  of  a  term  of 
thirty  four  years  and  tliree-quarters.  and  thut 
the  plui  11  tiffs  were  possessed  of  the  reversion 
of  liie  premises.  The  judpje  ruled  at  the  trial, 
that  tlie  interest  of  C,  D.  and  E.  was  poperly 
described  in  the  declanition,  and  tiiat  the 
plaintilfs  were  i)ossessed  of  the  reversion.  On 
motion  for  a  new  trial,  on  the  ground  of  mis- 
direction:—Ueld,  that  there  was  no  ground 
for  a  new  trial.  Oxtey  v.  James,  13  M.  &  W. 
209;  13  L.  J.,  Exch.  358. 

Held,  also,  that  the  plaintiffs  were  pos- 
sessed of  the  reversion.     Jh, 

B..  after  mortgtiging  premises  in  fee,  de- 
mised them  by  deed  to  the  dcrondant  for 
thirty-one  years.  B.  afterwards  became 
bankrupt  and  diiK),  and  his  assignees  sold  the 
premises  to  D. ;  and  the  morigatree,  being 
paid  off.  by  the  direction  of  the  assignees, 
conveyed  to  D.  in  fee,  the  assignees  also  be- 
ing parties  and  joining  in  the  conveyance. 
D.,  after  receiving  rent  for  two  years,  «rave  the 
defendant  notice  to  quit: — Held,  that  the 
lease  being  good  agai^ist  B.,  by  estoppel 
only,  D.  was  not  e8top|>ed  by  it  in  conse- 
qttence  of  the  assignees  of  B.  having  joined 
in  the  conveyance  to  him,  and  miifht  bring 
ejectment  and  an  action  for  use  auil  occupti- 
tion.  Doe  d.  Daume  v.  Tfionhpmn^  0  Q.  B. 
1037;  11  Jur.  1007. 

A.,  in  May,  1823,  demised  premises  to  B. 
for  eighty  years,  with  a  proviso  for  re-entry 
in  case  the  lessee^  his  exccntori,  &c..  should 
exercise  or  carry  on,  or  permit  to  be  ex  rcised 
or  earned  on,  the  business  of  a  victualer  or 
publican.  B.,  in  November,  1823,  mortgaged 
to  C,  and  in  1820.  the  mortgage  term  was 
assigned  to  D.,  and  ultimately  became  vested 
in  E.  After  B.  had  assigne^l  to  C,  and 
when  he  had  no  reversion  but  a  mere  equity 
of  redemption,  he  by  indenture  granted  an 
ondcr-lease  for  seventy-six  years  to  P.,  with 
a  proviso  for  re-entry  similar  to  that  con tiined 
in  the  original  lease  trom  A.  Some  of  the 
mesne  assignments  were  made  subject  to  this 
under-lease.  In  ejectment  by  the  legal  repre- 
sentatives of  E.,  for  a  breach  of  the  covenant 
in  the  original  lease  in  using  the  premises  as 
a  public-house  or  beershop:— Held,  first  that 
the  under-letisc granted  by  B.  operated  merely 
as  a  demise  by  estoppel,  inasmuch  as  ho  had 
not,  at  the  time  of  making  it,  or  since,  any 
legid  interest.  Doe  d.  Prior  v.  Ongley^  10  C. 
B.  25;  20  L.  J.,  C.  P.  26. 

Held,  secondly,  that  the  lessors  of  the 
plaintiff,  or  the  persons  under  whom  they 
claimed,  not  being  parties  to  the  un<ler-Iease, 
or  to  any  of  the  assignments  which  recognized 
and  referred  to  it,  were  not  l)ound  by  any 
covenants  contained  therein.     lb. 

Held,  thirdly,  that  the  payment  to  and 
acceptance  by  £.  of  rent,  under  the  under- 
lease by  B.  to  F.y  merely  created  a  tenancy 
from  year  to  year;  and  that  such  tcnimcy  was 
weU  determined  by  a  notice  to  quit,  served 


ui>on  the  attorney  of  the  administratrix  of 
the  person  wiio  had  paid  the  rent  to  the 
lessors  of  the  plaintiff,  and  under  whom  the 
defendant  claimed.     Ih. 

A  lease  o!  premises  for  a  term  of  years    was 
gianied  to  K..  L.  and  C.     8i>me  limt-  after- 
wards L.  granted  a  leiise  of  the  residue  of  the 
temi,  wan'ing  one  day.  to  the  defendrtiits,  by 
whom  the  lease  was  exe<-nted,  and  rent   Tvas 
paid  to  fi.     Both  leases  eontainetl   rovensinta 
to  »epair  and  injure,   and  a  proviso  for  re- 
entry for  brea'h  of  either  of  them,  but  h  ikt- 
formnnce  «>f   the  covenant  to  insure   in     iFie 
lease  to  the  defendants  wotild  not  iiece^s*irily 
have  included  a  performance  of  the  corres- 
ponding covenant  in  the  original  lease.      The 
premises  being  out  of  repair,  and  uninsured, 
the  oriffiiial  lessor  entered  for  a  forfeiture.    In 
an  action  by  L.  as  reversioner  against  the  de- 
fendants, for  a  brea<-!i  of  itieir  covenants   to 
repair  and  insun?,  and  for  damages  susfciinr-d 
by  his  loss  of  the  term: — Held,  first,  thsit  the 
execution  of  the  lease  and  payment  of  rent  \o 
L.  by  the  defendants  were  evidence  that    Lr. 
was  solely  entitled  to  the  reversion,  upon  the 
determination  of  the  Icise  gnmted  lo  the  de- 
fendants.    Ijogan  v.  Ilttll,  4  C.   B.   598;  11 
Jur.  804;  10  L.  J.,  C.  P.  253. 

Held,  secondly,  that  L.  (a  sub  lessor)  oonid 
not  recover  again««t  tlic  defendants  (Hub-les- 
sees)  rhe  value  of  the  term  granted  by  the 
original  lease,  which  he  had  lost  by  the  de- 
fendants' breach  of  covenants.     ///. 

A  <  orporation  being  seized  in  fee  of  a  close, 
by  a  deed  of  the  ITtli  February,  1800,  de- 
mised the  same  to  II.  for  a  term  of  lives  and 
years.  By  deed  of  the  23<I  July,  1803.  H.  as- 
signed to  C.  his  in  erest  in  the  j>remises,  to 
sec;ure  payment  of  1.200/.  lent  i,y  C  to  II. 
By  deed  of  the  19th  February,  1804.  reciting 
the  two  former  deeds,  and  that  II.  aprree<l  to 
sell  part  of  the  land  to  M.  and  W.  for  a  sum 
out  of  which  the  sum  due  from  11.  should  be 
paid  to  C.  C  bargained,  sold,  assitjned  and 
transferred,  and  II.  granted,  baygained,  sold, 
assigned  and  transferred  to  M.  ami  W.  part 
of  the  premises.  In  1812,  II.  died,  having 
made  his  will,  whereby,  after  bi'queatliing  his 
estates  to  his  wife  for  life,  he  device*  1  the 
same  after  her  death  to  J.  and  51.  in  uirmner 
following:  *'Upon  trust  to  pay  and  apply  the 
rents,  issues  and  profits  of  the  same  to  and 
for  the  life  and  benefit  of  my  dau'jhter  Mary 
and  her  assigns,  duringher  lile,  Hndiude|)cnd- 
ent  of  her  presinit  or  any  future  husband; 
and,  after  her  desith,  I  give,  device,  and  l>e- 
queathmy  real  and  leasehold  estates  unto  an<l 
equally  among  all  and  every  the  <  hildren  of 
my  daughter,  share  and  share  alike,  as  ten- 
ents  in  common."  In  1816,  (he  wife  of  II. 
died.  By  deed  of  the  llih  Deceml>er,  1817, 
the  corporation  assigned  to  the  trustees  the 
reversion  in  fee  simple  of  the  close: — Held, 
that,  as  the  trustees  took  only  an  estate  dur- 
ing the  life  of  Mary,  the  lease  for  lives  did 
not  merge  on  the  grant  of  the  reversion. 
Cooke  V.  Blake^  1  Exch.  220;  17  L  1.,  Exch. 
870. 
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X.  Estoppel  of  Tenant  to  dispute  Title 

OF  Landloud. 

1.  Iloto  created. 

Qenaral  principles.] — The  doctrine  of  cs- 
top|)cl  between  landlonl  Jind  tcnnnt  i-j  found- 
cl  upon  the  principle  tii:it  a  lessee,  havin<7 
nccepted  :i  lc:us''.  may  not  plead  to  the  action  of 
his  lessor  ail  Imlmit  in  tx^neinent  is.  Lfin^ford 
V.  JSelmes,  U  Kay  &  J.  220;  2  .lur.,  N.  S.  859. 

A  tenant  may  not  deny  his  landlord's  tiile, 
because,  if  that  title  is  had,  tlio  tenant's  first 
duty  is  to  give  up  the  possessitMi  which  he  re- 
ceived from  the  landlord,  and  not  t^)  defend 
an  action  a^rainst  him.  Affar  v.  Young,  Car. 
&  M.  78— Erskine. 

WJiere  a  lease  purports  to  bo  made  under  a 
pow(*r  contained  in  a  will,  tliC  lessee  is  es- 
topped, by  his  execution  of  the  counterpart, 
from  denying  the  execution  of  the  will. 
Briughe  v.  Goodnon,  8  Scott,  71 ;  5  Bing.  N. 
0.  7;iS;  1  Am.  ^22. 

If  one  party  lakes  an  interest  in  land  under 
another,  although  that  in  to  rest  is  wnmi(fuliy 
acquired,  he  cannot  afterwards  dispute  the 
title  of  the  person  under  wliom  he  took  that 
interest.  Doe  d.  Mtn-^vm  v.  JSat/lu.'i,  4  N. 
&  M.  837;  3  A  &  E.  188;  1  H.  &  W.  270. 

So  long  as  a  lessee  continues  in  possession 
under  the  lease,  he  cannot  set  up  any  de- 
fense founded  upon  the  fact  that  tlie  lessor  nil 
haliuit  in  tenemcniis;  and  upon  the  execution 
of  the  lc:iso  there  is,  in  ci.ntemplation  of  law, 
create! I  in  the  lessor  a  reversion  in  fee-si niplo 
by  estoppel,  which  p:isses  by  descent  to  Ins 
heir,  iind  hy  purchase  to  his  assignee  or  de- 
vi:^c,  who  may  sue  on  tlic  covenants  in  the 
le:ise.  CntUiiertstfn  v.  I/ting,  4  11.  &  N.  742; 
6  Jur.,  N.  S.  740;  23  L.  J.,Exch.  300; 
alfirmed,  0  II.  &  N.  135:  G  Jnr..  N.  S.  1211; 
2;)L.  J.,  Exeh.  48.-i;  3  L.  T.,  N.  S.  835;  8W. 
U.  704— Excli.  Cliam. 

By  payment  of  rent.] — Payment  of  rent 
is  prima  facio  evidence  of  the  title  of  the 
landlord.  Doe  d.  Clun  v.  Clarke,  Peakc^s 
Add.  Cas.  239— Bjiyley. 

A  tenant  whf)  has  paid  rent  cannot  set  up 
the  title  of  a  third  person,  in  bar  of  an  eject- 
ment by  his  lessor.  Due  d.  Brietowe  v.  Pegge^ 
1  T.  U.  700,  n. ;  4  Dougl.  300. 

P..  N.  and  the  plaintiff,  occupied  succes- 
sively premises  under  a  lease  that  had  been 
gr.inteil  in  1800,  by  parties  having  no  right 
to  make  a  lease.  The  defendant,  in  1827,  l)c- 
c:ime  |)ossc8sed  of  tiie  fee.  In  1820  and  1831 
n*s|)cclively,  the  defendant  distrained  on  P. 
and  on  N.  for  arrears  of  rent,  which  they 
paid: — Held,  that  these  payments  amounted 
to  such  an  acquiesce? nee  by  P.  and  N.  in  the 
title  of  the  defendant,  that  they,  and  those 
deriving  p«>sscssion  from  or  under  them,  were 
cstop|)cd  from  disputing  it;  and  this  although 
tiio  defendant  liimsclf  produce<l  the  lease  of 
1800,  and  failed  to  show  that  it  had  been  as- 
signed to  Inni.  Cooper  v.  Dlandy^  4  M.  <& 
Scott,  502. 

Land  was  vested  in  trustees  to  ap])ly  the 
rents  to  the  repair  of  a  parish  church.  Those 
trustees  in  1818  demised  to  S.   for  ten  years, 


and  again  in  1828  for  ten  years  more,  which 
lease  expired  in  1838.  During  the  Icnse  S. 
assigned  to  the  pU\'nti(T,  and  after  the  ex- 
piration of  it  the  plainriti  continued  in  pos- 
session under  tlic  trustees,  payinij  rent  to 
thcni.  TIhj  trustees  afterward,  and  after  the 
50  Geo.  3,  c.  12,  came  into  <»per.ili(m,  viz.,  in 
1H43,  assigne<l  hy  deed  to  new  trustees,  two 
of  vvhi)m  were  the  churchwardens  of  the 
parish  at  the  time  tliata  distress  for  rent  was 
made: — IleM,  that  tlie  payment  of  i-ent  to  the 
old  trustees  was  evidence  of  a  new  taking 
under  them  as  tenant  from  year  to  year,  which 
preclutled  the  plaintiff  from  con  testing  the 
title  of  the  oh  I  trustees,  and  that  the  new 
trustees,  who  claimed  untler  them  Ijy  deed  of 
a<«signment,  had  a  gooil  tiilo  by  estoppel. 
Gouldaworth  v.  Knights,  11  ^I.  &  \V.  337;  12 
L.  J.,  Exch.  283. 

By  award.]— Where  the  lessor  of  the 
plaintiff  and  the  defemlant  in  ejecttment 
have  before  n»ferred  their  riijht  to  the  land 
to  an  arbitrator,  wh<»  has  awarded  in  favor  of 
the  lessor,  the  award  concludes  the  defendant 
from  disputing  the  lessor's  title  in  an  eject- 
ment.    Doe  d.  Morris  v.  liosaer,  3  East,  15. 

By  acknowledgment  of  title.] — Where  a 
tenant  occupied  apartments  in  a  house  be- 
lonifin^r  to  a  wife,  and  paid  rent  to  the  hus- 
band, who  subsequently  granted  n  lease  of 
the  whole  honse  to  the  plaintiff: — Held,  that 
having  occupied  with  notioe  of  the  lease,  he 
could  not  impeach  its  validity,  nor  controvert 
tiie  plain tiirs  title,  llannie  v.  liobinson^  1 
Binsr.  147;  7  Moore,  630. 

The  plaintiff  had  been  let  into  possession 
of  premises,  as  tenant  for  a  year,  by  N.,  six 
months'  notice  to  be  given  on  either  side,  and 
had  paid  rent  to  him.  Before  the  en<l  of  the 
year  the  defendant  went  to  the  plaintiff  and 
claimed  title,  and  desired  that  the  rent  in 
future  should  be  paid  to  himself.  The 
plaintiff,  in  order  to  be  satisfied  of  the  truth, 
went  with  the  defendant  to  N.,  who  admitted 
the  defendant's  title,  and  that  the  plaintiff 
must  consider  him  landlord: — Held,  that  the 
plaintiff,  who  assented  and  subsequently  paid 
rent  to  the  defendant,  could  not  rx)ntcst  his 
title.  HaU  v.  Butler,  2  P.  &  D.  374;  10  A. 
&  E.  204.  See  Jw>  v.  Wooil,  1  Craig  &  Ph. 
185;  5  Jur.  054. 

The  defendant,  in  IVL-irch,  1832,  tOf»k  prem- 
ises from  P.  and  IV,  **a2rcnts  for  the  trustees 
of  the  joint  estates  of  T.  and  S.  IV  Upon 
the  trial  of  an  action  for  use  and  occupation 
by  the  plaintiffs,  **  as  trustees  of  the  joint 
estate  of  T.  and  S.  B.''  auainst  thedefen«lant, 
it  appeared  by  the  plaintiffs'  own  evidence, 
that,  in  1831,  they  were  trustees  for  the  estate 
of  S.  U.  only: — Held,  that  the  defendant  was 
estopped  from  taking  advantage  of  this  dis- 
crepancy. Iniving  in  1832  taken  the  premises 
of  the  plaintiffs  as  trustees  of  the  joint  estate. 
Fleming  v.  Gooding^  4  AI.  &  Sc<»tt,  455;  10 
Bing.  540. 

O.  demised  premises  to  D.,  who  entered 
and  paid  him  rent.  During  the  term,  a  third 
party,    T.,    disputed    G.'s    title,    and    they 
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agreed  to  be  l)ound  by  the  opinion  of  a  bftr- 
ristor,  w!io  decided  in  T.\h  f:ivor.  G.  ilicro- 
upon  delivored  up  thj  till  '-'lecds,  and  per- 
mitted T.\i  uttoniey  U*  icll  [^  ,  tliu  teiiiint, 
th:it  ho  must,  ill  future,  pay  ilie  rent  to  T. 
as  his  lord.  D.  tlicn  paid  rent  accord  i ugly, 
but  G.  nfrerwunis  distniiiicil  upon  him  for 
the  same  rent;— Held.  t!i:it  G.'s  claim  of  title 
as  hindlonl  to  D.  had  expird;  thut  his  con- 
duct iimounted  loan  admission  of  that  f net, 
and  that  D.  w;is  not  estopped  fmm  alleging 
it;  and,  per  Lord  Di-nraan,  C.  J.,  that  G. 
was  estopped  from  setting  up  Ids  relation  of 
landlord  against  the  defendant,  having  him- 
self induced  D.  to  pay  rent  t'>  another  per- 
son. Dowm  V.  Cooper,  2  Q,  U  2.^0;  I  G. 
&D.  57;];  0  Jur.  022. 

An  attornment  by  a  tenant  to  a  receiver  ap- 
pointed by  tlie  Court  of  Chancery  to  collect 
the  rents,  and  payment  of  rent  to  such  re- 
ceiver, create  a  tenancy  by  estoppel  between 
the  tenant  and  the  receivei-,  but  do  not  inure 
to  enable  the  ])ers(m  who  is  f  amd  ultimately 
to  have  the  legal  title  to  treat  the  tenant  as 
his  tenant,  and  to  distrain  for  rent.  PJcaim  v. 
Ifathms,  'd  Jur.,  N.  S.  793;  2(1  L.  J.,  Q.  H. 
809;  7  El.  &  Bl.  590. 

D.  granted  to  A.,  a  loixs't  of  premises  for 
twenty -one  years  from  the  29t5i  of  September, 
1854,  •* subject,  nevertheless.  t.>  an  indenture 
of  lease,  bearing  date  the  11. th  Q.-tolvr,  1847, 
and  made  between  I).,  of  the  tirst  pnrt,  J.  1). 
and  B.  D..  of  the  second  part,  and  K  ,  of  the 
third  part,  whereby  the  piXMiiises  were  de- 
mised to  K.  for  a  term  of  twenty  one  ve.Mrs, 
determinable  and  subject  to  tiie  covenants  and 
agreements  therein  mentioned.''  A.  having 
paid  rent  under  his  le.ibc:  — Held,  in  an  eject- 
ment for  breaches  of  covenant,  tluit  A.  was 
estop|>ed  from  settinof  up  the  prior  lease. 
Dulce  v.  .4*%,  7  II.  &  N.  GOO;  8  Jur.,  N.  8. 
2;}6;  31  L.  J.,  Exch.  108;  10  W.  R.  27:]. 

By  a  deed  made  in  1840,  S.,  in  contempla- 
tion of  his  marriage,  conveye<l  real  estates  to 
trustees  to  his  own  use  until  the  marriage; 
and  after  the  marriage,  to  the  trustees,  tlieir 
executors,  administrators  and  assigns,  for  a 
terra  of  500  years,  without  imp;,'achment  of 
waste,  uptm  certain  trusts,  and  immediatel}' 
after  the  expiration,  oi  sooner  determination 
thereof,  and  in  the  meantime  sul)ject  thereto, 
to  the  use  of  S.  for  life,  without  impeachment 
of  waste,  with  remainder  to  ot  her  uses.  It  was 
also  provided  by  the  deed,  that  it  should  be 
lawful  for  S.  during  his  life,  from  time  to 
time,  by  deed  either  referring  to  or  not  refer- 
ring to  the  power,  to  demise  tlic  estates  for 
any  term  not  exceeding  tuc^niy-one  years,  .so 
that  there  should  be  reserved  the  best  or  most 
improved  \early  rent,  to  be  incident  to  the 
immediate  reversion  of  the  hereditaments  so 
demised,  that  could  be  obtained  for  ihe  same, 
and  so  that  the  lessee  was  nnt  by  any  clause 
therein  to  be  contained  matie  dispunishable 
for  waste,  or  exempted  from  pnnisiiment  for 
committing  waste.  The  marriage  took  jyiace. 
and  S.  uftervvards.  by  deed,  lca»ed  the  prem- 
ises to  tlie  dcfcjidant  for  twelve  years.  l>y  the 
lease,  which  did  not  refer  to  the  deed  ofsettle- 


mentf  the  n*nt  was  n'served  to  S.,  his  heirs  and 

assi'rns;  and   it  crntained  a  covenant  by  tlio 
l«s«*ee  to  repair  a  blacksmith's  shop,  and  sill 
the  gl  iss  and  leadwork  of  the  win<lows  of  the 
messnai^es,  and   all   door-s   the   lessee    Ix'Jn^ 
allowed  sufHeicnt  bricks  and   timl»er  for  i  he 
repairs,  and   to  yield   up  the  premis<s  so  re- 
paired at  the  end  of  the  term  to  S.,  his  lii'irs 
or  assigns;  there   was  also  a  covenant  l*y  S.  . 
that   he  would   repair,  except  those  r-|3:iirs 
eovcnantrd  to  be  made  by  the  ilefendaut.      S. 
died    before  the  expiration   of  the   tenn :  — 
Held,  that  the  lease  was  not  in  pursuance  «>f 
tiie  power,  and  void  ns  between  the  iruKttM»s 
and  I  he  lessee ;  but  that  such  a  lease  isgottcl  i  * y 
way  of  estoppel  between  ihe  parties  lo  it,  and, 
consequently,  S.  might  have  maintained    an 
ar-tion  upon  it  against  the  lessee  for  a  bre.icli 
of  covenant  by  the  lessee.      YeUotcly  v.  Gower^ 
U  Exch.  274;  24  L.  J.,  Exch.  289. 

Effect  of  mistake  or  misrepresentatioii.] — 
Where  a  tenant,  by  mistuk(;  or  misrepresenta- 
tion, pays  rent  t<»  a  ^xjrson  not  entitled  to 
demand  it,  he  is  n<it  precluded  by  sucli  imy- 
ment  from  givinu:  evidence,  on  a  plea  of  non 
lenuit,  in  replevin  against  the  8Up{K>.<^d  land- 
lord, to  show  that  the  latter  is  not  entitled  to 
the  rent.  liogera  v.  Pitcher^  1  Marsh.  541;  6 
Taimt.  202. 

An  acknowledgment  of  title  by  a  tenant, 
in  one?  who  claims  as  heir-at-law  of  the  person 
under  whom  tlie  tenant  had  previously  held, 
will  not  preclude  the  latter  from  calling  in 
question  the  title  of  the  claimant,  under  a 
plea  of  non  tenuit,  if  it  np])ears  that  the 
acknowledgment  proceeded  from  a  misrepre- 
sentation or  misappreliension  of  the  nature  of 
the  title  set  up.  Gregory  v.  Doidje,  11 
Aloore,  ;)94 :  3  Bing.  474. 

Payment  of  rent  to,  or  even  an  express 
agreemeat  witli,  one  who  claims  to  be  laml- 
lord,  does  not  preclude  the  tenant  from  after- 
wards showing  that  the  party  claiming  had 
no  title,  and  that  the  payment  or  other 
acknowledgement  was  induced  by  misrepre- 
sentation or  made  under  mistake,  the  tenant 
not  having  been  originally  let  into  )K>sscssion 
by  the  claimant.  ClariAge  v.  M^'Kemie,  4 
Scott,  N.  R.  790;  4  M.  &  G.  143. 

A.  demised  a  house  and  lands  to  B.,  and 
afterwards,  being  embarrassed,  assigned  the 
premises  and  all  his  personal  estate  to  C.  A. 
told  B.  that  he  had  assigned  the  premises, 
imd  requested  him  to  give  C.  an  acknowledg- 
ment, whereupon  B.  gave  C.  a  shilling,  and 
subseqnently  agreed  with  0.  to  give  up  pos- 
session to  him  of  tiie  house  and  lands  respect- 
ively, at  the  usual  times,  nrserving  an  allow- 
ance for  ids  improvements.  .Mterwards,  and 
while  the  premises  were  si  ill  in  B.'s  occnpa- 
tion,  A.  became  bankru]<t,  and  C.  brought 
eieet:n<Mit.  The  assigiie(;s  umler  A.''s  com- 
mission defended  :ts  landlords,  and  contended 
that  the  assiijnment  t«i  CJ.  was  invalid,  A. 
having  become  bankrupt  when  he  made  it: — 
Held,  that  the  aeUnowlodgments  above 
mcn;ionod  did  not  estop  B..  or  the  ivssignees, 
as  represenling  him,  from  contesting  C*s 
title  on  the  above  ground,  such  ackuowledg* 
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ments  having  been  mado  in  conBoqiieiice  of 
A.'s  representations,  in  which  lio  suppressed 
the  facts  rendering  the  assignment  invalid; 
J>Q€  d.  FUfAn  V.  Bvfmn^  2  N.  &  P.  592 ;  7  A. 
&  B.  447;  W.,  W:  &  D.  677. 

2.   Wio  Bstepped;  and  to  what  Sxtsnt, 

What  parties  ara  estopped;  and  in  whose 
favor  estoppel  operates.] —In  ejectment,  a 
person  defending  as  landlord,  is  bound  by 
the  same  estoppel  as  the  tenant  in  possession. 
Doe  d.  Manvem  v.  Mizen^  2  M.  &  Rob.  5<J— 
Piitreson. 

Previously  to  1812,  a  person  built  a  house 
on  a  piece  of  waste  ground,  nnd-  before  he 
acquired  a  title  to  it,  gave  up  possession  to 
the  tenant  of  the  adjoining  land,  who  held 
it  under  a  lease  granted  in  1812.  The  latter 
let  tlie  premises  to  the  defendant: — Held,  in 
ejectment  by  the  landlord  of  the  adjoining 
land  a<minst  the  defendant,  thtit  the  latter  was 
estopped  from  denying  the  title  of  the  tenant, 
and  tiie  tenant  from  disi))uting  tliat  of  the 
landlord.  Doe  d.  WMh  v.  Fuller,  1  Tyr. 
&  G.  17. 

An  assignee  of  a  lease  by  indenture  is  es- 
topped by  the  deed  which  esiops  his  assignor. 
Tat/lor  V,  Needham,  2  Taunt.  278. 

Bjectment  for  two  stamping  mills  on  the 
demise  of  H.  The  mills  had  been  let  to  a 
mining  company  by  II.  from  year  to  yeai% 
and  notice  to  quit  had  been  given  by  him  to 
the  company.  On  the  day  of  Uie  demise  in 
the  declaration  H.  was  a  partner  in'  the  com- 
pany, and  the  defendant,  who  was  anoUier 
partner,  defended  on  behalf  of  the  comptiny. 
At  the  trial,  it  was  ruled  that  the  defendant 
was  estopped  fnim  disputing  the  title  of  H., 
although  H.  iiad  admitted,  in  an  answer  in 
Ciiaocery  which  was  in  evidence,  that  he  had 
no  legal  title: — Held,  that  the  defendant  was 
estoppeil  from  disputing  H.^s  title,  notwith- 
standing H.  was  a  partner  with  him  in  the 
company.  Francis  v.  Doe  d.  Uarve?/^  4  M.  <& 
W.  831 ;  1  H.  &  H.  3C3. 

A  lessee,  after  executing  a  lease,  cannot  dis- 
pute the  title  of  either  nf  his  lessors.  Wood  v. 
/>«?/,  1  Moore,  389;   7  Taunt.  040. 

But  he  may  show  that  his  landlord's  title 
has  expired.  Neavev,  Moss,  1  Bing.  300;  8 
Moore,  380. 

A  tenant  who  attorns  to  a  party  from  whom 
he  did  not  receive  the  possession,  is  not  es- 
topped from  showing  want  of  title  in  snch 
party.  Gomuk  v.  Seardl,  1  M.  «&  R.  703;  8 
B.  &  C.  471. 

Where  the  avo wants  proved  an  attornment 
made  by  the  plaintiff  after  ejectment  brought 
against  him  seven  years  before  the  commence- 
ment of  the  replevin  suit,  during  which 
period  it  did  not  appear  that  the  rent  iiad  been 
demanded;  and  the  plaintiff  offered  to  prove 
a  feoffment  to  himself  by  the  person  under 
whom  the  avowauts  claimed;  and  ceitain 
letters  written  by  such  persons,  containing 
expressions  adverse  to  the  avowant^s  claim, 
were  rejected,  on  the  ground  that  the  plaint- 
iff could   not  be  permitted  to  dispute  his 


tenancy  after  an  attornment; — anew  trial  was 

granted*      Oravenor  t.    Woodhouse,  7  Moore, 

280;  IBing.  88. 
Wheixi  A.  claimed  to  hold  lands  under  B. 

as  a  security  for  a  debt  :>- Held,  tliat  he  could 
;  not  defend  an  ejectment  by  the  assignees  of 

B.,  after  his  bankruptcy,  on  the  grtmnd    that 
'tlie  grant  under   which   B.  derived   his  title 

from  the  crown  was  void.     Doe  d.  BUldle  v. 

Abrcthams,  1  Stark..  30o — Ellcnborough. 
If  B«,  claiming  undtT  A.,  lets  lands  for  a 

year  to  G.,  and  dies,  and  A.  afterwards  brings 

an  ejectment  against  C,  0.  cannot  dispute  the 

title  of  A.      Barwick  d.  Bichmond  Corp.  v. 

T/iompson,  7  T.  R.  488.     And   see  Bryaa  d. 

Child  V.  Winwood,  1  Taunt.  208. 

A.  having,  without  title,  entered  upon  land, 
and  built  a  cottage,  afterwards  accepted  a 
lease  (by  indenture)  from  B. :  C,  claiming  the 
land  as  his  own,  paid  to  A.  202.  to  give  up 
the  possession  to  him: — Held  (in  ejectment 
by  B.  against  C),  that  A.  estopped  himself 
from  controverting  the  title  of  B.,  and  that 
C.  was  bound  by  the  estoppeL  as  having  come 
in  under  and  received  the  possession  from  B. 
Doe  d.  BulUn  v.  Mills,  1  N.  <&  M.  25;  2  A.  A 
E.  17;  1  M.  &  Rob.  385.  See  Doe  d.  BtUzen 
V.  LewU.  ON.  &M.  704;  5  A.  &  E,  277;  2.n. 
«&W.  162. 

An  assignee  of  the  reversion  may  establish 
his  title  against  the  lessee  by  way  of  estoppel. 
C^th.bertwn  v.  Irving,  4  H.  &  N.  742:  5  Jur., 
N.  S.740;  23  L.  J.,  Exch.  300;  affirmed,  6 
H  &N.  135;  6  Jur.,  N.  S.  1121;  21>  L.  J., 
Exch.  48.5;  3  L.  T.,  N.  8.  885;  8  W.  R.  704 
—Exch.  Cham. 

Extent  of  estoppel  where  title  of  landlord 
is  limited  or  defective.] — A  lessee  for  years, 
who  covenants  to  deliver  up  pos.«ession  of  the 
premises,  at  the  expiration  of  the  term,  to  his 
lessor,  his  heirs  ana  assigns,  is  not  estopped 
by  such  covenant  from  showing,  after  the 
death  of  the  lessor  or  the  determination  of 
the  lease,  that  the  lessor  was  only  tenant  for 
life  of  the  premises  demised.  Doe  d.  Strode 
V.  Seaton,  2  C,  M.  &  R.  728;  1  Tyr.  &  Q. 
19;  1  Gale,  303. 

The  interest  of  a  tenant  for  life  and  a  re- 
versioner are  the  same,  and  therefore  a  lessee 
who  has  paid  rent  to  the  first  cannot  set  up 
title  in  another  person  as  an  answer  to  an 
action  by  the  latter  after  the  death  nf  the  for- 
mer. Doe  d.  CoUmere  v.  Whitroe,  D.  &  R. 
N.  P.  C.  1— Abbott. 

If  a  lessor  wlio  has  only  an  equitable  title 
grants  a  lease,  he  has,  as  against  his  lessee,  a 
good  title  by  estoppel.     Doe  d.  Marriott  v. 
Edwards,  0  C.  &  P.  208;  3  N.  &  M.  193;  5* 
B.  &  Ad.  1005. 

A.,  having  mortgaged  to  B.,  demised  to  C, 
reserving  a  power  of  re-entry,  and  afterwards 
mortgaged  to  D.  all  his  interest.  C.  may  set 
up  the  title  of  D.  as  an  answer  to  ah  eject- 
ment brought  by  A  under  the  clause  for  re- 
entry,    lb, 

A  lease  granted  under  a  power  contained  in 
a  settlement,  recited  the  title  of  the  lessor,  and 
showed  that  he  had  only  an  equitable  interest; 
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a  ri<3fht  of  re-entry  for  a  broach  of  covenants 
in  th«^  lease  was  reserved  to  the  lessor  and  his 
assigns: — Held,  that  the  lesi^ce  was  not  es« 
topjK'd  frcmi  disputing  the  title  of  the  lessor 
so  discloses  I  in  tlie  lease.  Oreenaicaif  v.  Hart^ 
14  0.  I).  940;  18Jnr.  449;  23  L.  J.,  *C.  P.  115. 

By  a  will,  a  power  was  fl;iven  t(»  a  tenant 
for  life  to  demise  for  twenty  one  years,  and  to 
execiitoM,  to  niortgnge  in  fee  or  for  years.  In 
1812,  iifter  thcte>tit>r^b  death,  the  tenant  for 
life  made  a  gnmt  for  ninety-nine  years,  if  he 
sIiouM  so  \o\\^  live;  in  1814,  he  demised, 
under  liis  power,  for  twenty  one  years;  in 
1828,  the  executors  mortgaged  for  1,000  years, 
under  their  power.  To  an  action  by  the 
mortgagee  for  rent  arising  under  the  lease  for 
twenty  om;  years: — Held,  that  the  lessee  could 
not  set  up  as  a  defense  the  interest  of  the 
gnmtee  for  ninety-nine  vears.  Bnngloe  v. 
Ooodwn,  4  Bing.  N.  C.  7*iO;  6  Scott,  502;  1 
Arn.  822. 

If  A.  is  put  into  possession  of  a  cottage  by 
parisii  ofticrers,  and  the  lord  of  the  manor 
prevails  on  A.  to  give  up  the  possession  of  the 
couage  to  him,  and  tlic  lord  of  the  mimor  puts 
B.  into  possession,  and  the  parish  officers 
bring  an  ejectment  against  B.,  B.  cannot  set 
up  u  title  in  the  lord  of  the  manor,  as,  under 
these  circumstances,  neither  the  lord  of  the 
manor  nor  B.  can  set  up  any  title  which  A. 
could  not  net  up;  and  if  the  cot tiige  really 
belonged  to  the  lord  of  the  manor,  he  must 
bring  an  ejectment  for  it.  Doe  d.  Uaden  v. 
Burton,  9  C.  &P.  254— Gumey. 

Where  an  ocnu])ier  of  a  house  paid  rent  to 
churfhwaixJcns,  and  the  latter  afterwards  de- 
mised the  house  by  lease  for  a  term  to  A., 
with  notice  to  the  tenant  that  he  must  con- 
sider A.  as  his  laiidlonl: — Held,  that  the 
tenant  might  impeach  the  lease,  and  show 
that  the  lessee  had  no  title  derived  from  the 
churchwardens.  Phillips  v.  Pearce,  8  D.  &  R. 
43;  5  B.  &C,  433. 

In  defense  t(»  an  ejectment,  it  may  be  shown 
that  the  parties  under  whom  the  plaintiffs 
claim  hail  no  title  when  they  ctmveyoa  to  him, 
although  the  defendant  himself  claims  by  a 
conveyance  from  the  same  parties,  if  the  latter 
conveyance  was  subsequent  to  that  which 
the  defendant  seeks  to  impeach.  Doe  d. 
Oliver  v.  Powell,  1  A.  A  E.  531 ;  3  N.  &  M. 
610. 

A  lessee  may  plead  to  an  action  by  his  lessor 
that  the  lessor  had  an  interest  at  the  date  of 
the  lease,  but  tiiat  such  interest  had  deter- 
mined before  the  alleged  cause  of  action 
arose.  LanQford  v.  Belmet,  3  Kay  &  J.  220 ; 
2  Jur.,  N.  S.  859. 

Therefore,  if  a  termor  affects  to  grant  a 
lease  for  a  term  exceeding  his  own  term  in 
dunition,  and  to  reserve  an  annual  rent,  that 
would  opcnite  as  an  assignment  of  his  term,  and 
there  would  bo  no  estoppel  between  him  and 
the  person  to  whom  he  made  such  assignment; 
and,  accordingly,  it  would  be  doubtful 
whether  the  assignor  would  have  any  rem- 
edies for  recovering  the  rent,     lb. 

If  any  estate  or  interest  passes  from  a  lessor, 
or  his  real  title  is  shown  upon  the  face  of  the 


lease,  there  can  be  no  estoppel.  Cuthbertson 
V.  Irving,  4  H.  «fc  N.  742;  5  Jur.,  N.  8.  740; 
28  L.  J.,  Exch.  800;  affirmed,  6  H.&N.  135; 
0  Jur.,  N.  S.  1211;  29  L.  J.,  Exch.  485; 
8  W.  R.  704;  3  L.  T.,  N.  S.  335— Exch. 
Cham. 

If  a  lessor  has  no  title,  and  the  lessee  is 
evicted  by  title  paramount,  he  may  plead 
that  as  a  defense  to  an  action  by  the  lessor. 
Ih. 

Bffect  of  expiration  or  surrender  of  tenancy 
or  term.]— In  ejectment  by  landlord  against 
tenant,  whose  lease  is  expired,  the  latter  is  not 
barred  from  showing  that  his  landlor«l*s  title 
has  expired.  England^,  Sybumy,  SUule,  4  T. 
R.  082.  8.  P.,  Doe  d.  Jackeon  v.  Ranubotiam^ 
3  M.  &  8.  610. 

Payment  of  rent  by  a  tenant  to  bis  landlord, 
after  the  title  of  the  latter  has  expired,  and 
after  the  tenant  has  received  notice  of  an  ad* 
verse  claim,  does  not  amount  to  an  acknowl- 
edgment of  title  in  the  landlord,  or  to  a 
virtual  attornment;  unless,  :it  the  time  of 
such  payment,  the  tenant  heard  the  precise 
nature  of  the  adverse  claim,  or  how  the  land- 
lord's title  hiid  expired.  Fenner  v.  Duploek^ 
0  Moore,  32;  2  Bing.  10. 

T.  held  premises  under  a  lease  from  B.,  and 
paid  rent  to  B.,  and  to  his  personal  reprc- 
scntaiive  after  his  death.  On  the  expiration 
of  the  lease,  T.  surrendered  the  pi*emises  to 
the  defendant:— Held,  thnt  the  defendant 
could  not  dispute  the  title  under  which  T. 
came  in.  Doe  d.  Manton  v.  Autiin,  2  M.  & 
8cott,  107. 

A  tenant  may  show  that  his  landlord's  title 
is  at  an  end,  in  an  ejectment  against  him  by 
the  latter;  but  where  such  action  was  brought 
by  the  reversioner,  whose  interest  was  the 
same  as  that  of  the  teuant  for  life,  and  the 
tenant  had  paid  rent  to  the  reversioner:— 
Held,  that  he  could  not  show  that  the  rever- 
sionary interest  was  at  an  end;  but  that  he 
might  show  some  prior  title  in  the  person 
under  whom  he  claimed  to  hold.  Doe  d. 
Colemere  v.  Whitroe,  D.  &  R.,  N.  P.  C.  1— 
Abbott. 

A  defendant  in  ejectment,  who  has  paid 
rent  to  the  lessor  of  the  phiintiif,  may  show 
that  his  landlord,  pending  the  term,  sold  his 
interest  in  the  premises.  Doe  d.  Lowden  v. 
WaUon,  2  Stark.  230— Ellcnborough. 

The  defendant,  after  beinff  let  into  posses- 
sion of  premises  by  P.,  and  paying  rent  to 
him,  paid  one  Quarter's  rent  to  the  plaintiff, 
to  whom  P.  had  agreed  to  demise  the  prem- 
ises for  a  long  term.  In  nn  action  by  the 
plaintiff  for  the  succeeding  quarter's  rent: — 
Held,  that  the  defendant  might  show  that  the 
agreement  between  P.  and  the  plaintiff  was 
put  an  end  to,  and 'that  the  rent  had  been 
Jiaid  to  P.  Drook  v.  Briggs,  2  Bing.  N.  C. 
572 ;  2  Scott,  803. 

In  an  action  for  rent,  the  tenant  may  show 
that  the  title  of  his  hindland  has  expired  dur- 
ing the  tenancy,  though  he  continues  to 
occupy    the    premises,    and    has   not    been 
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evicted.     Mountney  v.    CoUier,  1  El.  &  Bl. 
630;  17  Jiir.  503;  22  L.  J.,  Q.  B.  124. 

Where,  in  an  fiction  by  a  landlord  a<niitist 
his  tenant  for  use  and  occupation,  the  tenant 
ofTcrfi  in  evidence  a  docuinc:nt  showing  that 
tliL*  luMdlord^s  title  has  ceased,  the  <locument 
is  sitimissihlc,  l>ecauso  the  pro|ierty  has  passed 
to  another  who  has  a  ri^^lit  to  sue  him  for  the 
same  use  and  occupation;  hut  when  it 
api»e:trs  that,  under  ttic document  in  question, 
the  property  would  have  passed  from  the 
pi  liutilT  before  the  time  of  the  use  and  occu- 
piition  for  wliieh  he  sued,  the  document  is 
not  admissible,  on  the  usual  legal  maxim, 
that  a  temmt  cannot  deny  his  landlord's 
tiile.  Afjar  ▼.  Youngy  Car.  &  M.  78 — ^Ers- 
kine. 

A  landlord  of  premises  dying,  the  tenant, 
whose  term  had  not  expired,  paid  rent  to  the 
devisee,  and  signed  an  agreement  for  a  further 
period  of  occupation,  on  being  told  that  the 
premises  were  devised  to  him:— Held,  that, 
m  ejectment  against  the  tenant  by  t lie  devisee, 
he  could  not  offer  evidence  that  the  devise 
was  void  by  reason  of  incapacity  in  the 
testator,  no  ground  being  shown  for  imputing 
fniud  to  the  devisee  in  the  communication 
madc!  by  him  to  the  tenant.  D(*e  d.  Marlaw 
V.  \Vi  gUiB.  4  Q.  B.  »07;  3  Q.  &  D.  504;  7 
Jur.  529;  12L.  J.,Q.  B.  177. 

WhdX'  a  person,  having  possession  of  land 
under  a  good  title,  became  tenant,  and  paid 
rent  to  a  stranger: — Held,  that  he  w»ut  not 
esro]>ped  after  his  tenancy  had  <letermined, 
and  Ix'fore  he  had  given  up  po&sessiou,  fr(»m 
setting  up  his  own  prior  title  in  an  ejectment 
by  his  lessor.  Accidental  Death  Insurance 
ComjHiny  v.  Mackeraie,  9  W.  U.  713;  5  L.  T., 
N.  S.  20— C.  P. 

A.  let  land  to  B.  on  a  tenancy  from  year 
to  year,  Fhicii  he  continued  to  hold  for  sev- 
eral years  aft^r  A.*s  title  had  determined, 
paying  rent  to  A.,  and  he  at  length  gave  up 
possession  on  a  notice  to  quit  from  A.  Sub- 
sequently to  the  determination  of  A.^s  title, 
but  before  B.  had  given  up  possession,  B. 
underlet  to  C.     C.  paid  rent  to  li.  as  long  as 

B.  continued  to  hold,  but  paid  no  rent  to  any 
one  subsequently.  In  ejectment  by  A. 
against  C,  after  B.  had  given  up  possession: 
— Held,  that  it  might  be  presumed,  as  a 
matter  of  fact,  that  a  new  tenancy  from  year 
to  year  had  been  commenced  by  B.  after  A.'s 
title  had  ceased,  and  that  C.  therefore  could 
not  dispute  A/s  title.  London  and  North 
Water II  Riilway  Company  v.  WeU^  2  L.  R., 

C.  P.  553;  3G  L.  J.,  C.  P.  245. 

In  what  actions  estoppel  is  availal>lei  and 
how  pleaded.] — In  replevin,  the  landlord's 
Utle,  under  which  the  tenant  has  gained  pos- 
«eftaion  of  the  premises,  cannot  be  disputed, 
Although  the  tenant  is  nrci)ared  with  evidence 
CO  sho^  that  the  premises  have  been  fraud u- 
lently  conveyed  to  the  landlord,  and  that 
the  actual  title  is  rested  in  another  person. 
Parry  v.  Iloxtse^  Holt,  489— Dallas. 

The  rule  by  which  a  tenant  is  estopped 
from  denying  the  title  of  the  landlord,  who 


let  him  into  possession,  is  applicable  in  an 
action  of  trespass  as  well  as  in  ejectment. 
Delaney  v.  Fox,  20  L.  J.,  C.  P.  248;  2  C.  B., 
N.  S.  708. 

Payment  by  a  tenant  of  rent  to  a  person 
<»ther  than  the  person  who  let  him  into  pos- 
session, under  a  threat  of  expulsion,  docb  not 
amount  to  a  constructive  eviction  so  us  to 
affect  the  estoppel.     76. 

A  declaration  bv  the  devisee  of  the  rever- 
sion  against  the  lessee,  alleged  that  the  rever- 
sion of  and  in  the  demised  premises  belonged 
to  the  lessor  and  his  heirs: — Held,  that  a  plea, 
that  the  reversion  of  and  in  the  premises  did 
not  belong  to  the  lessor  and  his  heirs,  was  a 
good  plea,  as  travci'sing  a  mateiial  alleg:ition 
in  the  declaration.  Weld  v.  JJaxter,  11  iixe.h. 
810;  25  L.  J.,  Exch.  214;  affirmed  in  error, 
3  Jur.,  N.  8.  01 ;  1  II.  &  N.  608;  20  L.  J., 
Exch.  112— Exrh.  Cham. 

A  replication  by  way  of  estoppel,  that  the 
lease  was  an  indenture  executed  by  the  lessee, 
and  that  he  entered  and  enjoyed  the  premises 
by  virtue  of  the  indenture;  that  it  did  not 
api^ar  by  the  imlenture  that  the  lessor  was 
not  seized  in  fee,  or  that  he  had  any  estate  or 
interest  other  than  a  fee-simple,  nor  did  the 
indenture  contain  anything  to  shf)w  that  the 
reversion  did  not  belong  to  the  les-'or  and 
his  heirs,  is  bad,  since  the  lessor  might  have 
had  a  term  of  years,  or  an  estate  for  life,  or 
pur  autre  vie.     /A. 

As  to  when  disclaimer  by  tenant  works  a 
forfeiture, — see  this  title,  XIII.,  1. 

F<»r  decisions  applicable  to  estop|K*l8,  gene- 
rally,— see  Estoppel. 

XI.  Renewal.  * 

Covenants  for  renewal ;  what  constitntea.]^ 
A.  demised  to  B.,  for  the  life  of  B.,  and  also 
for  the  lives  of  C.  and  D.,  and  covenanted  that 
if  B.,  his  heirs,  &c.,  should  be  minded  at  the 
decease  of  B.,  C.  and  D.,  or  any  of  them,  to 
surrender  the  demise,  and  take  a  new  lease, 
and  thereby  add  a  new  life  to  the  then  two  in 
being  in  lieu  of  the  life  so  dying,  that  then 
A.,  his  heirs,  &c.,  upim  pa3'ment  for  every  life 
so  to  be  added,  in  lieu  of  the  life  of  every  of 
them  so  dying,  would  gmnt  a  lease  for  the  lives 
of  the  two  {K^rsons  named  in  the  former  lease, 
and  of  such  other  ])er8on  as  B.,  his  heirs,  t&c., 
should  appoint  in  lieu  of  the  person  named  in 
the  preceding  lease,  as  the  same  should  respect- 
ively die,  under  the  same  rent  and  covenants, 
there  had  been  successive  renewals  from  the 
time  of  a  former  lease,  granted  by  the  ancestor 
of  A.,  and  in  each  a  like  covenant  for  reuewal: 
— Held,  that  A.  and  his  ancestors  had,  by  their 
own  acts,  construed  this  to  be  a  covenant  for 
a  i)erpetual  renewal.  Cook  v.  Booth,  Cowp. 
819. 

A.  granted  a  lease,  and  covenanted  that  he 
would  always,  at  any  time  when  requested  by 
the  lessee,  demise  the  premises  for  a  further 
tenn  of  thirty-one  vears,  in  which  new  leases 
were  to  becontidneci  the  same  rents,  covenants, 
articles,  clauses,  provisos  and  agreements:^- 
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Held,  thfft  this  atnoimted  to  a  eovenant  for  fMV- 
petnal  renewal.  Copper  Mi$i4ng  Company^. 
Beach,  13  Boav.  478. 

The  governors  of  a  chanty,  in  connderation 
of  a  covenant  to  lay  out  2,000Z.  in  building, 
demised  land  for  the  term  of  forty-one  and 
a-half  years,  and  the  concurrent  term  of  ninety- 
nine  years,  if  three  lives  named  in  the  lease 
should  so  long  live;  and  they  covenanted  that 
during  the  first-mentioned  term,  ytrhen  one  of 
the  lives  should  die,  they  woifld  put  in  anotlier 
lifefor  the  fine  of  5Z.  The  lease  being  void  by  13 
Eliz.  c.  10,  as  to  the  excess  beyond  twenty-one 
years  or  throe  lives: — ^Held,  that  the  covenant 
for  renewal  was  not  binding  on  the  governors 
of  the  charity.  Moore  v.  Clench,  45  L.  #., 
Chanc.  Div.  80;  1  L.  R.,  Cli.  Div.  447;  24  W. 
R.  169;  34  L.  T.,  N,  S.  13. 

—  their  interpretation  aad  effect.] — If  a 
lease  for  ninety-nine  years,  determinable  on 
throe  lives,  it  convoyed  in  trust  for  A.  for 
life,  and  A.  covenants  to  use  his  utmost  en- 
deavors as  oftoi  aa  any  of  the  persons  oa 
whose  lives  the  premises  are  held  shall  die,  to 
renew  the  aame,  by  purchasing  of  tlic  lord  of 
the  fee  a  new  life  in  t1»e  room  of  such  as  shall 
fail,  it  is  no  breaoh  of  the  covenant  if,  upon 
one  of  the  lives  failing,  be  procures  a  re- 
newal n|>on  his  own  life.  tScudganore  v.  Strat- 
ton,  1 B.  &  P.  455. 

A.  and  B.  covenanted  in  a  lease  for  sixty- 
one  years,  **  that  at  any  time  within  one  year 
after  the  expiration  of  twenty  years  of  the 
term  of  sixty -one  years,  upon  the  request  of 
the  lessee,  and  his  paying  0/.  to  the  lessors, 
they  would  execute  another  lease  of  the  prem- 
ises unto  the  lessee  for  and  during  the  further 
term  of  twenty  years,  to  commence  from  and 
after  the  expiration  of  the  term  of  sixty-one 
years;  and  so  in  like  manner,  at  the  end  and 
expiration  of  every  twenty  years,  during  tiie 
term  of  sixty-one  years,  for  the  like  considera- 
tion, and  upon  the  like  request,  would  execute 
another  lease  for  the  further  term  of  twenty 
years,  to  commence  at  and  from  the  expiration 
of  the  term  then  lost  before  granted ;"  under 
tills  covenant  tl>e  lessee  cannot  claim  a  furtlier 
term  of  twenty  years  at  the  expiration  of  the 
last  term  of  twenty  years  iu  tiie  lease,  if  he 
haa  omitted  to  cinim  a  further  term  »t  the  end 
of  the  first  and  second  twenty  years  in  the 
lease.     BuJbery  v.  Jenoue,  1  T.  R.  229. 

A.,  being  possessed  of  {iremiscs  held  under 
B.  by  lease,  renewable  from  time  to  time  on 
payment  of  certain  fines  and  fees,  demised 
them  for  a  term  to  C,  who  covenanted  **  that 
he  would  from  time  to  time,  and  at  all  times 
during  the  term,  pay  to  A.  or  B.  such  part  of 
the  fines  and  fees,  which  on  every  renewal  by 
A.  of  the  lease  under  whictt  tie  held  tlie 
premises  demised,  should  be  paid  l^y  him  in 
respect  of  the  prcmines  demisetl  to  C."  A. 
afterwards  renewed  his  lease  under  B.  for  a 
term  of  five  years,  exceeding  the  term  demised 
to  0. : — Held,  that  C.  was  not  liable  on  this 
covenant  to  pny  the  whole  of  the  fines  and 
fees  incurrea  by  A.  on  the  renewal  of  his 
lease  to  the  above  extent,  but  only  a  part 


tberoof,  comnienaarate  with  the  interest' 
which  C.  had  acqnired  in  the  premisee.  ClHrrlr- 
Um  V.  Driver,   6  Moore,  50 ;  2  B.  &  B.   S45. 

A  lonae  -to  two  tenants  contained  a  proTuo 
for  re-eoftry  in  case  the  tenants,  or  ^tlker  of 
them,  should  become  bankrupt,  or  assign  the 
premiaoa  wttkottt  the  landlord's  ccwseot,  or 
shouUl  not    observe    and    pearform    all    the 
covenants  aod  agreements  on  their  |)art  to  be 
oibserv^d  and  f>erfonned ;  aleo,  joint  and  seT- 
eml  covenants  by  the   lessees  tu  keep  the  ki- 
tenor  of  the  premises  in  repair,  amd  a  cove- 
nant by  tiie  lessor  that  be  would^  et  tlto  ex- 
piration of  tiie  term,  in  case  the  covenanta 
and  agreements  on  the  tenants'  part  sbfwld 
havebe<*n  duly  observed  and  performed,  o-pon 
notice,    grant  to  the  tenants,    their    execu- 
tors or  administrators,  a  new  lease  for  a  fur- 
ther torm.     One  of  the  tenants  assigned  his 
interest  to  the  other  without  the  consent  of 
the  landlord,  and   afterwords  became  bank- 
rupt', and  the  landlord  from  that  time  accept- 
ed the  rent  from  the  other  tenant  alone.     At 
tlic  expiration  of  the  lease  tlie  remaining  ten- 
ant— ^the  premises  being  slightly  out  of  re- 
pair— ^gave  notice  to  the  landlord  that  he  re- 
quired a  new  lease  to  be  granted  to  himself 
ahme: — Held,  first,  that  the  keeping  the  prem- 
ises in  repair  was  a  condition  precedent  which 
must  he  strictly  performed  before  the  renewal 
could  be  called  for.     Findi  v.  Uriderwootl,  45 
L.   J..    Clianc.  Div.   532;  2  L.  R.,  Ch.  Div. 
810;  24  W.  R.  657;  84  L.  T.,  N.  8.  779;  re- 
versing  the  decision  of  Malins,  V.  C,  38  L. 
T.,  N.  8.  034. 

Held,  secondly,  that  although  the  landlord 
ha<l  waived  tlie  forfeiture  by  acceptance  of 
rent  after  the  assignment,  ho  could  not  be 
com])elled  to  grant  a  renewal  to  one  only  of 
the  lessees  so  long  as  the  other  was  living. 
Ih, 

Trusteesofa  messuage  and  premises,  ])artly 
freehold  and  partly  leasehold,  for  a  term,  of 
which  fourteen  years  were  unexpired,  hut 
which  lease  was  renewable  by  custom  on  pay- 
ing a  fine,  granted  a  lease  to  W.  of  the  whole 
for  fourteen  years,  and  covenanted  to  use 
their  best  endcavoi-s  to  obtain  a  renewal  of 
the  lease,  and  thereupon  to  gnmt  liim  a  lease 
for  a  further  term  of  seven  years  from  the 
expiration  of  his  tenancy,  at  a  like  rent.  The 
trustees'  power  was  to  lease  nt  a  rack-rent  for 
any  term  not  exceeding  twenty  one  years. 
Before  tlie  expiration  of  W.'s  lease  new 
trustees  had  been  appointed,  imd  tlie  rever- 
sion in  fee  had  become  vested  in  other  per- 
sons, who  would  not  renew  the  lease  on  the 
old  fine,  the  property  having  much  increased 
in  value: — Held,  thnt  the  trustees  had  no 
power  to  enter  into  a  covenant  to  grsmta 
further  term  at  a  like  rent  on  the  renewal  of 
the  leoae.  and  that  the  covenant  did  not  bind 
the  new  trustees.  Salomon  v.  Sofrtoith,  35  L. 
T..  N.  8.  828— C.  A.;  reversing  the  decision 
of  Malins,  V.  C,  35  L.  T.,  N.  8.  408. 

—  when  specifio  performanoe  may  be  com- 
pelled.]— A  contract  for  tM.'rpetnal  renewal 
will  be  specifically  executed  if  clearly  appear- 
ing, but  is  not  to  be  inferred  from  a  general 
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provision  for  similar  covenants.  The  con- 
struction of  such  a  covenant  is  the  same  in 
equity  as  at  law,  and  is  not  to  be  affected 
l>y  the  acts  of  the  parties.  Iggulden  v.  May, 
9  Ves.  8d5;  7  £a<9t,  297;  8  Smith,  269;  2  N. 
R.  440. 

A  promise,  by  letter,  to  renew  a  lease  in 
coosidenition  of  money  already  laid  out  by 
tlie  tenant,  is  nudum  pactum,  and  no  8[)ecific 
performance  will  be  decreed ;  nor  is  it  varied 
by  money  having  been  laid  out  afterwards. 
JSoberUan  v.  ^.  John,  2  Bro.  C.  C.  140. 

A  lessee  of  a  house  granted  a  sub-lease  to 
Lu,  in  which  he  covenanted  that  >f  he  should 
at  any  time  obtain  au  extensici^n  of  tlie  term  or 
jk  renewal  of  the  lease  lie  would  grant  to  L. 
Jin  extension  oi*  a  renewal  c»f  his  sublease  far 
jthe  same  period.  A  renewal  of  the  lease  was 
taken  in  the  name  of  a  trustee  for  the  wife  of 
the  lc>88oe  for  I»er  separate  use: — Held,  that  L. 
was  under  no  obligation  to  endeavor  to  pro- 
,cure  the  renewal  to  himself.  That  the  ques- 
tion was  whether  the  trustee  was  in  reality 
trustee  for  the  lessee  or  for  liis  wife;  that  in 
the  foimer  case  the  parties  to  the  record 
would  be  bound  by  the  lessee's  cavenant,  and 
Ja.  would  have  been  entitled  to  have  the  cove- 
nant pcrf<jnned  against  them,  but  that  as  the 
trustee  was  in  point  of  fact  trustee  for  the 
wife  L.*s  ease  failed.  Lumleyy.  Timmiy  21 
W.  R  404;  28  L.  T,,  N.  8.  608— L.  J. 

How  lease  nuy  be  renewed  |  and  effect  of 
renewaLJ— [By  4  Geo.  2,  c.  28,  s.  6,  chief 
le€Ut$  may  he  renewed  t/oUhotU  turreudering  all 
the  under-lettue.  ] 

A  sum  falling  short  of  tliree  years'  annunl 
value  of  the  premises,  is  not  an  unreasonable 
fine  for  the  renewal  of  a  lease  by  the  duchy  of 
Cornwall;  and  the  rack-rent  paid  by  actual 
occupiei^  is  a  fair  criterion  of  the  annual 
value.  Simpson  v.  Chtyton^  4  Bing.  N.  C. 
758;  6  Scott,  4G0:  1  Arn.  200;  %  Jur.  802. 

In  order  to  prove  a  renewal  of  a  lease  for 
lives  tlie  defendant  called  a  witness,  who 
stated  that  a  C(mveraatioa  t(H>k  place  aliont 
fifteen  years  before,  between  himself  and  the 
former  owner  of  the  property,  througli  whom 
the  plaintiff  made  title,  in  which  sucji  former 
owner  hud  said,  that  the  premises  had  been 
new-leased  or  new-lived,  but  without  men- 
tioning either  terms,  or  lively  or  rent,  or  any 
of  the  stipulatiims  of  tlie  supposed  lease  :-r^ 
Held,  too  loose  to  be  available  as  evidence  for 
tlie  purpose  for  which  it  was  offered.  Doe  d. 
Lord  V.   Crago,  6  0.  B.  00;  17  L,  J.,  a  P. 

ias. 

A.  was  beneficially  entitled  to  renewable 
leaseholds  lor  three  lives  held  on  trust  to  re- 
new, and  subject  to  certain  charges.  All  the 
eestuis  qbe  vie  had  died.  It  being  disputed 
whether  the  ri^htto  renew  was  lost,  therever- 
Bioacrs  granted  a  lease  to  A.  for  three  new 
lives,  without  prejudice  to  the  disputed  ques- 
tion. A.  subsequently  bought  the  reversion: 
—Held,  tiiat  the  fee  became  subject  to  the 
cfaarges.  Trumper  v.  Trumf^r^  41  L,  J., 
Ghanc.  073;  14  L.  R.,  £q.  205— Y.  C.  B, 


Xn.    SXTBBJCNDER. 

1.    What  eonstUutSB, 

To  whom  surrender  may  be  made.] — Where 
a  tenant  had  taken  a  house  from  two  joint 
tenants,  who  had  both  signed  tt>e  lease,  but 
one  of  them  only  had  afterwards  interfered 
in  the -management  of  the  house: — ^Held,  tiiat 
a  surrender  to  one  wtis  a  surrender  to  both. 
Dodd  V.  Acklom,  0  M.  &  G.  678;  7  Scott,  N. 
R.  415;  13  L.  J.,  C.  P.  11. 

A  surrender  of  a  lease  cannot  be  made  to 
sequestrators  from  the  Court  of  Chancery :  it 
must  be  to  the  lessor,  or  to  a  party  legally 
entitled  under  him.  Cor/iiah  v.  Searell^  I  M. 
&R.  703;8B.  &C.  471. 

Burreiider  by  instraaiaot  in  mxl^tigig  or 
deed.]— [By  20  Car.  2,  c.  8,  Tl>e  Statute  of 
Frauds,  s.  O,  n^  leases,  utcttes^  or  iuteresU, 
either  of  freehold,  or  terms  of  y&trs,  or  any  un- 
certain interest,  not  being  copyhold  or  audomary 
interest,  of,  in,  to,  or  oiU  ^  any  messuages, 
manors^  lands,  tenements,  or  hereditaments, 
shall  at  any  time  be  assigned,  granted  or  sur- 
rendered^ unless  it  be  by  deed  f*r  note  in  writing 
signed  by  the  party  so  assigning,  granting  or 
surrendering  the  same,  or  their  agent,  thereunto 
latrfuJly  authofHeed  by  toriting,  or  by  act  or 
operation  of  law. 

By  8  <J^  0  yiot.  c.  106,  s.  3,  a  surrender  in 
writing  of  an  interest  in  any  tenements  or  here- 
ditaments not  being  a  copyhold  interest,  and  not 
being  an  interest  which  miglU  by  law  have  Iteen 
created  without  writing,  made  after  the  1st  day 
of  October,  1845,  shcul  be  void  at  law,  unless 
made  by  deed.  ] 

It  is  not  necessary  that  a  surrender  should 
be  in  writing,  but  the  jury  may  presume  a 
surrender  from  the  delivery  up  of  the  key  to 
the  landlord,  coupled  witli  other  facts,  show- 
ing reasons  ifor  the  landlord  accepting  a  sur- 
render, and  the  tenxnt  "giving  up  the  tenancy. 
Dodd  V.  Acklom,  0  M.  «&  G.  678;  7  Scott,  N. 
R.  415;  15  L.  J.,  C.  P.  11. 

A  surrender  might  be  by  writing,  without 
a  deed,  or  sealing,  before  8  «&  0  Vict.  c.  106, 
s.  8.  Farmer  d.  £!arl  y.  Rogers,  fi  Wils. 
26. 

Executrixes  of  tenant  from  year  to  year 
signed  the  following  instrument: — ^'We  do 
hereby  renounce  and  disclaim,  and  also  sur- 
render and  yield  up  to  the  lessor,  all  right, 
title,  interest,  uses,  tnist,  and  terms  of  years 
whatsoever;  and  possession  of  that  messuage 
called  B.*': — Held,  a  surrender,  and  not  a  dis- 
claimer. Doe  d.  Wyatt  v.  Stagg,  5  Bing.  Jf, 
C.  564;  7ScoU,  600. 

—  by  cancellation  of  lease.]-  -The  mere 
cancelling  in  fact  of  a  lease  is  not.  under  the 
statute,  a  sufficient  surrender  of  the  t<;rm 
thereby  granted.  Rte  d.  Berkeley  v.  York,  6 
East,  86;  2  Smith,  166.  S.  P.,  Doed.  Courtail 
V.  Thomas,  4  M.  &  R.  218;  0  B.  &  C.  288;  and 
see  Ward  v.  LunUey,  5  H.  &  N.  87;  20  L.  J., 
Exch.  822;  8.  C,  5  H.  «fc  N.  666;  8  W.  R 
184. 
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—  by  operation  of   law,  in    generaL]— A 

Burrf  Oder  hy  d<'cd  is  unnecessary  wliero  the 
former  lessee  is  the  party  who  takes  the  new 
lease,  as  tlie  fact  of  his  so  doing  is  evidence 
that  the  new  lease  has  been  accepted  by  him, 
ami  sucli  nil  acceptance  operates  as  a  surrender 
in  I;iiv :  but  it  is  not  enough  that  the  lessee 
agn'cs  to  an  act  done  by  the  reversioner. 
Lyon  V.  lietil,  13  M.  &  W.  283;  8  Jur.  702;  la 
L.  J.,  Exch.  377. 

The  term  **  surrender  by  operation  of  law'* 
is  pro|)erIy  applied  to  cases  where  the  owner 
of  a  particular  estate  has  l)een  a  party  to  some 
act,  the  vjilidity  of  which  he  is  by  law  after- 
wards estopped  from  disputing,  and  which 
would  not  bo  valid  if  his  particular  estate 
continued  to  exist.     Jh 

Thus,  when  a  lessee  for  years  accepts  a  new- 
lease  from  his  lessor,  he  is  estopped  from  say- 
ing that  his  lessor  had  not  the  power  to  make 
a  new  lease;  and  as  the  lessor  could  not  grant 
the  new  lease  until  the  prior  one  had  been  sur- 
rendered, the  acceptance  of  such  new  lease  is 
of  itself  a  surrender  of  the  former,  one.     /6. 

Such  surrender  is  the  act  of  the  law,  and 
takes  place  iodeiiendently  of,  and  even  in 
spite  of,  the  intention  of  the  parties.     Ih. 

A  new  letting  to  an  old  tenant,  commencing 
immediately,  operates  as  a  surrender  of  the 
original  term,  because  the  lessor  could  have 
no  power  to  create  the  new  term  if  the  origi- 
nal term  had  subsisted;  and,  for  a  like  reason, 
a  new  letting  ton  third  party,  with  the  assent 
of  the  original  tenant,  has  th(t  same  operation. 
M^DtmneUy.  Pope,  9  Hare,  705;  10  Jur.  771. 

When  surrender  may  be  Implied  from  grant 
and  acceptance  of  a  new  lease.] — Acceptance 
of  a  new  good  lease  implies  the  surrender  of  a 
former.  DavUon  d.  Brondey  y.  Stanley^  4 
Burr.  2210. 

A  recital  in  a  second  lease,  that  it  was 
granted  in  part  consideration  of  the  surrender 
of  a  prior  lease  of  the  same  premises,  is  not  a 
surrender  by  deed  or  note  in  writing  of  such 
pnor  lease;  it  not  purporting  in  the  terms  of 
It  to  be  of  itself  a  surrender  or  yielding  up  of 
the  interest;  though,  in  some  instances,  the 
acceptance  of  a  second  lease  for  part  of  the 
same  term  before  demised,  may  be  a  surrender 
of  such  prior  term  by  operation  of  law ;  and 
this  even  though  the  second  lease  is  voidable, 
if  it  is  not  merely  void.  Roe  d.  Berkeley  v. 
York,  6  East,  80;  2  Smith,  106. 

A.  demised  premises  to  B.,  which  B.  de- 
mised to  C.  reserving  rent;  the  interest  of  B. 
was  afterwards  sola  to  D.,  upon  which  D. 
obtained  from  A.  a  new  lease,  the  lease  to  B. 
having  been  canceled :  B.  and  D.  afterwards 
distrained  for  rent  in  the  name  of  D.,  upon 
which  occasion  D.  declared  that  tlie  premises 
belonged  to  him:-^Held,  in  an  action  against 
B.,  D.  and  their  servants,  that  the  cancella- 
tion and  new  lease  did  not  operate  as  a  sur- 
render of  the  interest  of  B.,  and  that  rent 
being  due  to  B.  by  effluxion  of  time,  B.,  D. 
and  their  servants  were  justified  in  making 
the  distress,  though  in  the  name  of  D. 
Wootley  V.  Gregory,  2  Y,  &  J.  530. 


Where  a  landlord  grants  a  new  lease  to  a 
stranger  with  the  assent  of  the  tenant  under 
an  existing  lease,  and  the  latter  gives  up  his 
own  possession,  that  is  a  surrender  by  opera- 
tion  of  law.  Dfwiaonv,  OenU  1  H.  &  N.  744; 
3  Jur.,  N.  S.  842;  20  L.  J.,  Exch.  122. 

A  Icnse  of  lands  was  granted  conformably 
to  a  power  to  lease.  A  later  lease  was  ex- 
pressed to  be  granted  **  for  the  considerution 
of  the  surrender  of  the  present  lease,  and 
which  is  hereby  surrendered  accord ingly,** 
and  of  a  sum  of  money.  The  earlier  ic*ase 
was  actually  given  up  on  the  execution  of  tlie 
second.  The  second  le»se  was  not  valid  as 
an  execution  of  the  power;  but  rent  was  re- 
ceived aecorrling  to  its  terms,  by  surce*<sive 
tenants  for  life  and  in  remainder  under  the 
settlement  :--HeId,  that  the  surrender  af  tbe 
first  lease  wan  good.  Doe  d.  Egremant  ▼• 
Foripood,  8  Q.  B.  027. 

The  defendiint,  who  had  occupied  under  a 
lease  which  expired  at  Lady-day,  1829,  paid 
a  quarterns  rent  on   Midsummer-day,    1829, 
deducting  something  for  refmirs;  he  was  not 
afterwards  seen  on  the  premises,  but  the  rest 
was  paid  at  irregular  mtervals  by   L.,   who 
was  in  occupaticm  for  the  ensuing  two  years; 
— Held,  that  it  was  correctly  left  to  a  jury  to 
find  whether  the  lessor  had  accepted  L.  as  a 
tenant,  and  the  jury  having  found  for  the 
defendant,  the  court  refused  to  set  aside  the 
verdict.      Woodcock  v.  Nuth,  8  Bing.  170;  1 
M.  &  Scott,  817. 

W.  &  H.,  by  agreement  in  March,  1827, 
became  tenants  to  the  plaintiff,  for  three 
years,  of  premises  occupied  by  them  as  part- 
ners, with  the  power  to  them  to  extend  the 
term  for  seven  years,  by  giving  the  plaintiff  a 
notice  to  that  effect.  In  January,  1820,  W. 
and  H.  gave  notice  accordingly.  At  Mid- 
summer, 1828,  W.  retired  from  the  partner- 
ship, and  in  January,  1829,  U.  entered  into 
partnership  with  S.,  and  H.  and  S.  carried  on 
the  business  under  the  firm  of  H.  and  S.,  un- 
til 1831.  The  plaintiff  gave  receipts  for  the 
rent  as  received  from  H.  after  W.  retire<l,  and 
as  received  from  H.  and  S.  after  S.  became 
partner  with  H.  In  February,  1829,  the 
plaintiff  gave  to  H.  a  letter  from  the  plaintiff^s 
attorney,  signifying  that  a  lease  might  be 
made  to  H.  and  S.,  but  this  letter  was  kept 
by  H.,  and  not  acted  upon,  and  no  lease  was 
prepared: — Hc^d,  that  the  original  tenancy  of 
H.  and  W.  was  not  surrendered  by  act  or 
operation  of  law,  and  consequently  that  W. 
remained  liable  for  rent.  Grahams,  Widuio^ 
8  Tyr.  201 ;  1  C.  &  M.  188. 

In  1742,  a  farm  was  demised  by  the 
Broderers^  Company  to  F.  for  100  years,  with 
a  covenant  for  perpetual  renewal.  In  1827, 
the  residue  of  this  term  had  become  vested  in 
B.,  who  in  that  year  assigned  it,  by  way  of 
mortgage,  with  a  proviso  for  redemption. 
On  the  22d  May,  1828,  U.  demised  the  farm 
for  twenty-one  years  to  the  plaintiff.  On  the 
12th  January,  1830,  the  mtirtgagees  and  H. 
surrendered  the  premises  to  the  Broderera* 
Company.  On  the  13th  January,  183(>,  the 
company  demised  them  to  H.  for  100  yean. 
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and  shortly  afterwards  the  unexpired  residue 
«)f  that  term,  likI  all  the  estate  and  interest  <»f 
II.  in  the  pixfinises,  were  assigned  to  the  de- 
fendant. In  an  action  by  the  plaintiff  against 
rtie defendant,  on  a  onvcMiant  in  the  lease  from 
II.  to  the  pluintiil,  to  kee))  down  the  rabbits 
on  the  farm,  the  defendant  pleaded  that  II. 
did  not  demise  to  the  phiintiif;  that  the  re- 
verHion  on  that  iuase  did  not  vest  in  the  de- 
fendant:— Held,  that  both  these  issues  ought 
to  be  entered  for  the  plaintitf,  for  that  the 
lease  being  i>y  deed  was  a  demise  by  way  of 
estoppel,  and  a  reversion  in  H.  by  e$«topi>eI 
wiis  thereby  created,  which  primft  facie  was  a 
reversion  in  fee,  and  therefore  was  not  surren- 
dered to  the  Broderers*  Company,  but  passed 
from  II.  to  the  defendant.  Sturffoon  v.  Wing- 
Jield,  16  M.  <&  W.  324;  15  L.  J.,  Excli.  212. 

Lands  which  were  devised  for  life,  re 
mainder  over,  wiili  a  power  of  leasin«r  to  the 
tenant  for  life,  were  held  under  two  lenses,  of 
1760  and  1784,  for  ninety-nine  y&irs,  deter- 
minuble  on  lives.  In  1788,  8.,  the  lessee, 
agreed  to  sell  a  parcel  to  A.;  and  Q.,  tenant 
ft>r  life  under  the  will,  in  consideration  of  the 
surrendering  into  his  hands  of  the  two  inden- 
tures, of  1700  and  1784,  and  in  order  to  effectu- 
ate the  agreement  between  8.  and  A.  with 
re.Hpect  to  that  parcel  which  was  intended  to 
be  demised  by  an  indenture  bearing  even  date 
therewith,  demised  the  residue  of  the  lands 
to  8.,  with  an  apportionment  of  the  rents  and 
heriots,  the  parcel  being  severed.  The  lease 
of  1788  was  not  a  due  execution  of  the  power. 
In  ejectment  by  the  remainderman  after  the 
death  of  I  ho  tenant  for  life:— Held,  that  the 
acceptance  by  8.  c»f  the  lease  of  1788  did  not, 
OS  to  the  binds  thereby  demised,  operate  as 
an  alwolute  surrender  in  law  of  the  lease  of 
1784,  which  was  then  subsisting,  but  as  a  con- 
ditional surrender  only  during  the  life  of  the 
tenant  for  life.  Doe  d.  Biddulpk  v.  Poole^  11 
Q.  B.  718;  12  Jur.  450;  17  L.  J.,  Q.  B.  143. 

Lands  were  devised  for  life,  remainder 
over,  with  a  power  of  leading  to  the  tenant 
for  life.  In  1755  the  testator  made  a  lease 
for  ninety-nine  years,  if  certiun  lives  should 
8o  long  live.  In  1812  the  tenant  for  life 
under  the  will  made  a  lease,  '*  in  consideration 
of  the  surrendering  up  into  the  hands  of  the 
lessor  by  the  lessee  "  the  lease  of  1775,  "  which 
surrender  was  thereby  made  and  accepted  ac- 
cordingly;** this  lease  was  invalid,  being  not 
made  conformably  to  the  power: — Held,  that, 
as  the  new  le:ise  did  no£  pass  an  interest  ac- 
cording to  the  contract,  the  acceptance  of  it 
did  not  operate  as  a  suiTender  of  the  former 
lease.  Doe  d.  Eyremont  v.  Courtenay,  9  Q.  B. 
932;  12  Jur.  454;  17  L.  J.,  Q.  B.  151. 

—  from  delivory  and  takinf  posaeMion  of 

preniaes.] — A  tenant  remains  liable  for  rent 
unless  ho  delivers  up  complete  possession  of 
the  premises,  or  the  landlord  accepts  of 
another  in  his  room.  Harding  v.  Cretwm,  1 
Esp.  57~Kenyon. 

XI  a  lnndl<»rd  in  the  middle  of  a  quarter  ac- 
cepts from  his  tenant  the  key  of  the  house 
demised,  under  a  parol  agreement^  that,  upon 
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her  then  givins^  up  the  possession,  the  rent 
shall  cease,  and  she  never  afterwards  occupies 
the  premises,  he  cannot  recover  in  an  action 
for  the  use  and  occupation  of  the  house  for 
the  time  subsequent  to  his  accepting  the  key* 
White/tead  v.  Clifford,  5  Taunt.  518. 

A.,  the  tenant  of  a  house,  three  cottages, 
and  a  stable  and  yard,  let  at  an  entire  rent, 
for  a  term  of  seven  years,  before  the  expira- 
tion of  the  term  assigned  all  the  premises  t« 
B.  for  the  remainder  of  the  term,  the  house 
and  cottages  being  in  the  possession  of  undcr> 
tenants,  and  the  stable  and  yard  in  that  of  A, 
The  landlord  accepted  a  sum  of  money  as  rent 
up  to  the  day  of  the  assignment,  which  was  in 
the  middle  of  the  quarter.  B.  took  posses- 
sion of  the  yard  and  stable  only.  Tlie  occi»- 
piers  of  the  cottages  having  left  them  after 
the  assignment,  and  before  the  expiration  of 
the  term,  the  landlord  re-let  them.  A.  paid 
no  rent  after  the  assignment,  but  the  landlord 
received  rent  from  the  under-tenants.  Before 
the  expiration  of  the  term  the  landlord  ad- 
vertised the  whole  of  tiie  premises  to  be  let  or 
sold: — Held,  that  this  was  a  surrender  by 
operation  of  law  of  all  the  premises.  Beevi 
V.  Bird,  1  C,  M.  &  R.  81 ;  4  Tyr.  612. 

A  lessee,  who  had  paid  his  rent  occasionally 
to  a  trustee,  and  occasionally  to  a  cestui  que 
trust,  gave  up  possessif>n  on  the  last  day  of 
his  term,  but  before  his  term  was  over,  to  the 
pers(m  who  had  been  tnistee,  and  not  to  the 
party  then  having  legal  title: — Held,  that,  aa 
the  act  was  equivocal,  it  did  not  nmouni 
either  to  a  surrender  or  a  forfeiture  of  thf 
term.  A-kland  v.  LutUy,  1  P.  &  D.  630;  9 
A.  &  K  809. 

A.  and  B.  demised  a  house,  by  lease  in 
writing  to  0.,  at  a  rent  payable  quarterly* 
The  key  was  delivered  to  C.^s  wife.  C.  en- 
tered into  possession ;  but  before  the  first  quar- 
terns rent  became  due  (there  having  been  some 
dispute  as  to  arrears  of  rent  an^)  taxes),  C.'e 
wife  delivered  the  key  back  to  A.,  who  ac- 
cepted it.  B.,  after  signing  the  lease,  hod 
never  interfered:— Held,  that  the  delivering 
back  of  the  key  by  the  tenant,  animo  sursum 
reddendi,  and  the  acceptance  thereof  by  the 
landlord,  amounted  to  a  surrender  of  the 
term  by  act  and  operation  of  law.  Dodd  ▼. 
Aeklam,  6  M.  &0.  078;  7  Boott,  N.  R  415; 

18  L,  J.,  0.  P.  11. 

Held,  also,  that  the  jury  was,  upon  the 
facts,  warranted  in  finding  that.C.'s  wife 
acted  as  his  agent  in  surrendering  the  term, 
and  that  A.  acted  as  agent  for  B.  in  accept- 
ing such  surrender,  and  that  B.  was  bound  bj 
such  surrender  and  acceptance,     lb. 

A.  was  tenant  to  B.  of  rooms  for  a  term  of 
years.  Upon  the  bankruptcy  of  B.,  A.  sens 
the  key  of  the  rooms  to  the  ofilce  of  the 
official  assignee,  where  it  was  left  with  a 
clerk,  who  was  told  that  it  was  the  key  of  the 
rooms  which  A,  had  occupied.  A.  inimed* 
lately  quitted  {lossession,  and  no  further  com* 
mtmication  took  place : — Held,  not  to  amount 
to  a  surrender  by  act  or  operation  of  law« 
Oannan  v.  Hartley,  9  C.  B.  684 ;  14  Jur.  577fi 

19  L.  J.,  C.  P.  828. 
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Bat  when  a  tenant  left  the  key  at  the 
counting-house  ofthe  landlord,  and  the  latter, 
though  he  it  first  refused  to  accept  it,  after- 
wards put  up  a  board  to  let  the  premises,  and 
used  the  key  to  show  them,  and  painted  out 
the  tenaut^s  name  from  the  front: — Ileld, 
iufficient  evidence  of  a  surrender  by  operation 
of  law.  PhenS  v.  Popplewell,  12  C.  B.,  N.  8. 
834;  8  Jur.,  N.  8.  1104;  31  L.  J.,  C.  P.  236; 
10  W.  R.  623;  6  L.  T.,  N.  8.  247. 

To  an  action  by  a  landlord  against  his  ten- 
ant for  breach  of  promise  to  use  the  premises 
in  a  tenant-like  manner,  he  pleaded,  that 
during  the  tenancy,  and  before  any  breach, 
the  premises,  and  his  estate  and  interest 
therein,  were  duly  surrendered  .to  the  land- 
lord by  act  and  operation  of  law,  tliat  is 
to  say,  hy  the  tenant^s  quitting  the  prem- 
ises, and  every  part  thereof,  with  the  license 
and  consent  of  the  landlord,  and  relinquish- 
ing the  possession  thereof  to  him  with  the  in- 
tention of  putting  an  end  to  t\ie  tenancy,  and 
by  his  accepting  such  possessiou,  with  the  in- 
tention of  putting  an  end  to  the  tenancy: — 
Held,  that  if  the  tenancy  continued  up  to 
the  time  of  the  arrangement  stated,  such 
arrangement  would  not  inure  as  a  surrender 
by  act  and  operation  of  law.  Morrison  v.  Chad- 
wiek,  7C.  B.  266;  6  D.  &  L.  667;  13  L.  J..  C. 
P.  189. 

In  an  action  upon  a  parol  demise,  a  plea 
that,  during  the  term,  it  was  agreed  that  the 
defendant  should  relinquish  the  possession  to 
the  plaintiff  for  a  month,  after  which  the  pos- 
session  should  be  resumed  by  the  defendant ; 
and  that  the  defendant  did  relinquish  the  pos- 
session, bat  the  plaintiff  would  not  restore  the 
possession,  is  bad,  as  not  showing  a  surrender 
or  an  eviction.  Dunn  v.  Di  Nuovo^  8  M.  &  G. 
105 ;  8  Scott,  N.  R.  487. 

When  a  tenant  on  lease  has  quitted  the 
demised  premises  before  the  expiration  of  the 
term,  and  hai  sent  the  key  to  the  landlord, 
with  the  intention  of  giving  up  possession, 
the  mere  fact  that  the  landlord  has  received 
the  key,  and  attempted  unsuccessfully  to  re- 
let the  pr(*mises,  does  not  estop  him  from  al- 
leging that  the  tenancy  still  subsists.  And  if 
afterwards,  before  the  expiration  of  the  term, 
the  landlord  re-lets  the  premises,  the  surrender 
by  operation  of  law  takes  effect  from  such  re- 
letting, and  does  not  relate  back  to  the  origi- 
nal receipt  of  the  key  by  him.  OiUtler  v. 
Henderson,  46  L.  J.,  Q.  B.  Div.  607;  2  L.  R., 
Q.  B.  Div.  576;  87  L.  T.,  N.  8.  22— C.  A. 

—  from  particular  agreements  and  trans- 
actions  between  landlord  and  tenant.] — An 
agreement  between  a  landlord  and  tenant  for 
tne  latter  to  give  up  possession,  and  the  for- 
mer to  take  the  stock  at  a  valuation,  and  to 
make  compensation  for  fallows,  to  pay  all 
taxes,  and  permit  the  tenant  to  keep  posses- 
sion of  part  of  the  messuage  and  some  of  the 
out-hoasca  up  to  a  certain  day,  without  pay- 
ing rent  or  taxes,  was  held  to  operate  as  a 
lurrender  of  the  term,  and  not  being  on  a 
deed  stamp  was  void.  WiUiama  v.  Satoyer, 
6  Moore,  226;  8  B' &  B.  70. 

Where  a  lease  came  into  the  hands  of  the 


original  lessor,  by  an  itgrecment  entered  into 
between  him  and  the  assignee  of  the  original 
lessee,  **  that  the  lessor  should  have  the  prem- 
ises as  mentioned  in  the  lease,  and  should  pay 
a  particuliir  sum  over  and  above  the  r«*n%, 
annually,  towards  the  good- will,  already  paid 
by  such  assignee;"  such  agreement  operates 
as  a  surrender  of  the  whole  term.  Smith  v. 
Mapl^iMck,  1  T.  R.  441. 

A.  demised  a  farm  to  B.  under  an  af^pnee- 
ment  to  hold   from  Michaelmas,    1709.      to 
Michaelmas,  1816.  nt  a  yearly  rent.     A.  died, 
and  devised  the  pn'miscs  to  C,  who  in  1813 
put  them  up  to  sale  byouction;  D.  l)ecnme 
the  purchaser,  and  also  agreed  to  buy   B. 'a 
outstanding  term,  without  C.^s  knowterlge  or 
assent.     D.,  having  h*t  £.   into  possession, 
becnme  bankrupt.     In  1814,  C,  by  letter  to 
B.,  adinitted  that  £.  occupied  the  prcmisea^ 
anil  afterwards  demanded  rent  from  him.     C- 
and  D. 's  assignees  afterwards  executed  mutu- 
al deeds  of   release,   and   D/s  assignees  re- 
leased E. :— Held,    that  C.    was  entiiled   to 
recover  the  rent  from  1813  to  1816  from  B., 
as  there  had  been  no  surrender  in  writing  of 
hiA  interest  to  D.,  and  as  C.  had  not  assented 
to  E.^8  being  let  into  possession.     Matthewa  v. 
Satoell,  2  Moore,  262. 

By  an  agi*ecnient  dated  in  May,  to  which  A., 
B.,  and  C.  were  parties,  A.  and  B.  agreed  to 
sell  by  auction  an  estate  to  which  they  were 
entitled  as  tenants  in  common,  or  in  default 
of  such  sale,  that  such  parts  of  it  as  siiould 
not  be  sold  after  the  1st  August  and  l>efore 
the  1st  September  following  should  be  di- 
vided into  two  equal  lots  between  A.  and 
B. ;,  and  that  100/.  should  be  paid  by  A.  to 
C,  the  principal  tenant,  as  a  remuneration 
for  his  givinp^  up  possession  of  his  farm  at 
Michaelmas  following;  and  C.  agreed  to 
give  up  possession  of  his  farm  accordingly. 
No  part  of  the  estiite  was  sold  by  the  1st 
September,  but  some  portions  were  sold 
subsequently,  and  the  remainder  was  divided 
between  A.  and  B  ,  but  such  division  was 
not  completed  till  the  following  March.  C. 
continued  in  possessicm,  by  the  desire  of  A. 
and  B.,  until  that  time,  and  then  quirted: — 
Held,  that  the  agreement  wa.<t  not  a  surrender 
of  A. 's  terra.  WeddnJl  or  Weddle  v.  Capes^  1 
M.  &W.  50;  1  Gale,  432. 

A.,  being  seized  in  fee  of  pn^mises,  by  in- 
denture of  the  5th  July,  1814,  demised  them 
for  twenty-one  years  to  B.,  who  entered  and 
was  possessed  accordingly.  B.,  by  indenture 
of  the  8d  November,  demised  the  premises 
to  G.  for  the  residue  of  his  term  therein,  ex- 
cepting the  lost  twenty-one  days;  and,  on  the 
12th  February,  1816,  B.,  by  deed  poll,  in- 
dorsed on  the  counterpart  of  the  lease  to  C, 
granted  all  his  (B.^s)  estate  and  interest  in 
the  premises  to  A.,  to  hold  to  him  for  all 
such  time  or  term  in  the  counterpart  of 
the  lease  mentioned,  namely,  the  next  im- 
mediate reversion,  expectant  on  the  de- 
termination of  B.'s  lease.  A.,  by  deeds  of 
lease  and  release,  of  the  15th  and  16th  July, 
1822,  granted,  sold,  and  assigned  all  his 
estate  and    interest  in  the  premises  to  the 
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plaintiff  by  way  of  mortpjajirc.  On  the  10th 
October,  1810,  C.  assignod  aU  his  interest  in 
the  premises  to  tho  defeiidunt,  who  never 
entered,  and  C.  rcmnined  in  possession.  In 
an  action  against  the  defendant  for  non-pay- 
ment of  rent: — Held,  that  the  deed-poll  did 
Dot  o|)erate  as  a  surrender  of  B/s  reversion  of 
twenty-one  days  to  A.,  but  only  of  his  interest 
for  the  term  co-extensive  with  C/s  lease;  and 
that  the  plaintiff  might  sue  the  defendant  on 
the  covenants  contained  in  such  lease.  Bur- 
ion  V.  Barclay,  5  M.  &  P.  785 ;  7  Bing.  745. 

As  to  surrender  of  tenancies  for  year  to 
year, — sec  this  title,  XVI.,  2. 

2.  Effect,  and  how  pleaded  and  proved. 

Operation  and  effeot,  in  generaL]  —A  quasi 
tenant  in  tail  of  a  freehold  lease  for  lives  may, 
by  surrendering  the  old  lease,  without  the 
trustees  joining,  and  taking  a  new  lease  to 
himself,  bar  the  remainders  over;  notwith- 
standing there  were  prior  existing  trusts  at 
the  time  of  making  such  surrender.  Blake  v. 
Lrntmi,  Cooper  C.  C.  178;  3  P.  Wms.  10;  C 
T.  R  290,  n. 

A  tenant  who  has  become  bankrupt,  and 
delivers  to  his  landlord  the  possession  of  the 
premises  during  a  current  half  year,  is  not 
liable  for  a  proportionate  part  of  the  rent  to 
the  time  when  he  so  delivered  tiicm  up  to  his 
landlord.  Slacks.  Sharp,  3  N.  &  P.  890;  8 
A.  &  E.  860;  1  W.,  W.  &  H.  490:  2  Jur.  8^0. 

Where  a  lease  by  a  bishop,  which  had  been 
granted  in  consideration  of  the  surrender  of  a 

Erior  lease  by  deed-poll,  had  been  avoided 
y  the  successor,  the  first  lease  was  not  re- 
vived by  such  avoi« lance.  Doe  d.  Boehester 
{Bishop)  V.  Bridges,  1  B.  &  Ad.  847. 

Although  a  surrender  of  a  life  estate  to  the 
owner  of  the  fee  is  as  between  the  parties 
an  extinguishment  of  the  estate  surrendered, 
yet  it  may  have  continuance  to  uphold  a  prior 
interest  derived  under  it.  Doe  d.  Beado/i  v. 
Fyke,  5  M.  &  B.  140. 

Where  there  is  an  under-tenant.] — [By  4 
Geo.  2,  c.  28,  s.  0,  if  any  lease  shall  he  duly 
surrendered  in  order  to  be  reneweil^  and  a  neu) 
lease  made  and  executed  hy  the  chief  landlord  or 
landlords,  tlie  same  new  lease  shall,  without  a 
surrender  of  all  or  any  of  the  underleases,  he  as 
good  and  valid  to  all  intents  and  purposes  as  if 
aU  the  underleases  derived  thereout  had  been 
likewise  surrendered  at  or  before  tlie  taking  of 
such  new  lease  ; 

And  all  and  every  person  and  persons  in  whom 
any  estate  for  life  or  lives,  or  for  years  shall 
from  time  to  time  be  vested  by  virtue  of  such  ntw 
lease,  and  his,  her  and  their  executors  and  ad- 
ministrators  shall  be  entitled  to  the  rents^  cove- 
nants, and  duties,  and  Iiave  like  remedy  for 
recovery  thereof,  and  the  under-lessees  sluill  If/Id 
and  enjoy  the  messuages,  lands,  and  tenements  in 
the  respective  under-leases  comprised,  as  if  the 
original  looses  out  of  whiclh  the  respeeiive  under- 
leases are  derived,  had  been  still  kej)t  on  foot 
and  continued,  and  the  chief  landlord  and  land- 
lords AaU  have  and  be  entitled  to  such  and  tlie 


same  remedy  by  distress  or  entry  in  or  upon  the 
messuages,  lands,  tenements  and  lureditaments 
comprised  in  any  such  under-lease,  for  the  rent$ 
and  duties  reserved  by  such  new  lease,  so  far  as 
the  same  exceed  not  tlie  rents  and  dutien  reserved 
in  tlie  lease  out  of  which  such  under-lease  was 
derived,  as  they  would  have  ha/l  in  case  such 
former  lease  had  still  been  continued,  or  as  they 
would  have  had  in  case  such  former  leases  had 
been  renewed  under  such  new  prtncijxil  lease, 
any  htw,  custom  or  usage  to  the  contrary  here- 
of notwithstanding.] 

Premises  being  demised  and  underlet,  the 
first  tenant  surrendered  his  lease,  and  took  a 
new  one  with  similar  covenants.  The  under- 
tenant continued  in  possession,  and  never 
surrendered.  Qucere,  whether  special  cove- 
nants in  the  new  lease  co-extensive  with  those 
in  the  old  (as  not  to  erect  new  buildings  with- 
out leave),  could  be  enforced  by  the  head 
landlord  against  such  under-tenant,  ns  ^^duties 
reserved"  by  the  second  lease,  within  the 
above  provision  ?  Doe  d.  Palk  v.  Marchetti, 
1  B.  &  Ad.  715. 

The  effect  of  the  above  statute,  while  it 
gives  a  lessee  the  right  to  surrender  notwith- 
standing his  contracts  with  his  under-lessee, 
leaves  untouched  the  sub-interest,  though  it  is 
merely  an  ap^reement  for  nn  underlease;  and 
the  effect  of  a  new  demise  after  ihe  surrender 
for  the  residue  of  the  original  term  in  to  make 
the  new  lessee  the  assignee  of  the  reversion 
of  the  terms  created  by  the  surrenderor. 
Cotmns  V.  PhiUips,  3  II.  &  C.  892;  35  L.  J., 
Exch.  84. 

If  a  landlord  attests  a  notice  given  by  a 
lessee  to  his  under-tenant  to  pay  rent  to  the 
landlord,  and  has  a  knowled<To  of  its  con- 
tents, it  is  a  termination  of  tiic  tenancy  of 
the  lessee,  and  a  discharge  to  him  to  that 
time.  Harding  v,  Crethorn,  1  Esp.  57 — 
Eenyon. 

Otherwise,  if  tho  landlord  has  no  knowl- 
edge of  the  contents  of  the  notice.     lb, 

A  voluntary  surrender  by  a  tenant  to  his 
landlord  does  not  affect  tlu^  rights  of  a  person 
holding  on  a  sub-tenancy  created  by  the 
tenant,  nor  is  the  sub-tenant^s  knowled^  of 
the  surrender  equivalent  to  notice  to  him  to 
quit.  Mellow,  Watkins,  23  W.  U.  65;  9  L. 
R.,  Q.  B.  400. 

Pleading.] — To  an  action  for  rent  duo  under 
a  demise,  the  defendant  pleaded,  that,  before 
the  rent  became  due,  it  was  agreed  between 
the  plaintiff  and  the  defendant,  that,  in  con- 
sidenition  of  his  giving  up  possession,  he 
should  be  discharged  from  any  further  rent, 
and  that  he  had  given  up  fH>»scssion  accord- 
ingly, concluding  with  an  allegation,  tiintthe 
tenancy  wiis  tlien'by  surrcndcrod : — ileld,  that 
the  plen  Wiis  not  to  be  token  as  setting  up  a 
surreufler  so  as  to  require  a  memorandum  in 
writing;  but  that  it  afforded  a  valid  excuse 
for  the  non-payment  of  the  rent,  i>y  showing 
the  agreement  and  the  giving  up  of  posses- 
sion. Gore  V.  Wright,  3  N.  &  P.  243:  8 
A.  &  E.  118;  3  Jur.  840;  1  W.,  W.  &  H, 
26<k 
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To  an  Action  upon  nn  indenture  of  lease  for 
non-payment  of  rent  and  f<»r  iioii-n*|>iiir,  tlie 
defmihint  pro|xiscfi  to  plead,  that  it  was 
agreed  between  (lie  pluintitf  and  the  defend- 
ant thar  the  hitrer  slKMild  surrender  the  ten- 
ancy to  the  plainiitT,  liy  yielding  up  possession 
of  such  portion  of  the  premises  as  was  in  his 
oecupation,  and  by  perniiMin<x  the  pluintiif  to 
receive  all  future  rents  of  sueh  part  as  was  oc- 
cupied by  the  dcfcmlant's  tcnnntn,  and  by 
permitlin;^  the  tenants  loai torn  to  the  plaint* 
i(T,  the  defendant  t«>  pay  a  certain  sum  i»f 
money,  and  give  up  cert^dn  machinery,  all  of 
which  was  to  be  done  by  t!ic  defendant,  and 
accepted  by  the  pl.iintifT,  in  satisfaction  of  the 
covenants  of  the  Iea<ie,  and  that  the  lease  and 
counter|uirt  should  l>e given  up  to  l>e  c:ineeled. 
The  plea  alleged  that  the  defendant  paid  to 
the  plaintiff  the  money*  and  gave  up  the 
machinery,  and  delivered  tlio  lease  to  him.  and 
that  the  plaintiff  excused  himself  from  de- 
livering up  the  counterpart;  that  the  defend- 
ant accordingly  withdrew  from  the  fiossession 
of  the  premises  which  he  occupied,  and  had 
never  since  Ixen  in  the  occupation  or  in  the 
receipt  of  the  rents,  and  that  he  had  always 
permitted  the  plaintiff  to  receive  t ho  same, 
and  the  tenantn  to  attorn.  Upon  an  applica- 
tion to  plead  several  matters,  the  court  refuse«1 
to  allow  the  plea  to  be  pleaded,  as  not  dis- 
closing an  equitable  defense,  on  the  ground 
that  a  court  of  equity  would  require  the  exe- 
cution by  the  defendant  of  a  valid  surrender 
of  the  term  as  a  coi^dition  precedent  to  stay- 
ing the  action,  and  that  a  court  of  common 
law  haa  no  powei:  to  euforce  such  condition. 
Mine$  Royal  Societies  v.  Magnay^  10  Exch. 
489;  3  C.  L.  R  171;  18  Jur.  1028;  34  L.  J., 
^xeh.  7. 

Preswnption    of   surrender,    generally.] — 

Where  an  alleged  nutstuuding  term  appears 
to  have  done  the  duty  for  which  it  was 
created,  the  jury  is  at  liberty  to  presume  a 
surrender  of  it.  Btirtlett  v.  Dowues,  5  D.  <& 
R.  526;  3  B.  &  C.  010;  1  C.  &  P.  523. 

A.  having  granted  a  lease  to  B.  for  twenty- 
one  years,  before  the  expiration  of  the  term) 

rnted  another  lease  of  the  same  premises  to 
No  surrender  in  writing  of  U.*s  interest 
was  shown,  but  the  lease  granted  to  him  was 
produced  from  A.^s  custody,  with  the  seals 
torn  off;  and  it  was  proved  to  be  the  custom 
to  send  in  the  old  leases  to  A.^s  office,  before 
a  renewal  was  made,  and  which  old  leases 
were  thereupon  canceled  by  A.*s  officer: — 
Held,  that  this  was  evidence  from  which  the 
jury  might  presume  that  B.  had  assented  to 
the  grant  of  the  lease  to  C  8f>  as  to  deter- 
mine his  interest  by  act  and  o])eration  of  law 
within  the  29  Car.  3.  c.  3,  s.  3.  Wtdker  v. 
Bichardson,  3  M.  <&  W.  882;  M.  &  II.  251. 

Under  certain  circumstances  the  jury  may 
presume  a  satisfied  term  to  have  been  sur- 
lendered  to  the  cestui  que  use;  but  if  no  such 
presumption  is  made,  and  it  a])pears  in  a  special 
verdict  in  ejectment  that  such  a  term  is  still 
outstanding  in  a  trustee  who  is  not  joined  in 
bringing    the  ejectment,  the  cestui  que  use 


cannot  recover.  QoodtUle  d.  Jonen  v.  Joneg^ 
7  T.  a.  47.  8.  P.,  Qod/rey  v.  HuOmh.  2  Esp. 
4^9,  n. 

A  satisfied  term  may  }»e  presumed  to  be  sur- 
rendered; but  an  unsatisfied  term,  raiivcl  lor 
the  pur|H)se  «<f  securing  an  annuity,  during' 
the  life  of  the  annuitant,  cannot;  nnd  inuy  lje 
set  U]>  as  a  bar  to  the  heir  at  law,  even  tlniug'li 
lie  claims  only  hubjeot  to  the  charge.  Doe  cl. 
UmMen  v.  StajJe.  2  'l\  U.  684. 

In  the  case  of  a  plain  trust,  where  the  trust- 
ees were  tlin^cted  lo  convev  to  a  devisc»e  «»n 
his  iittainins^  twent>-one,  the  jury  may  be 
dirt>cted  to  presume  a  conveyance  at  any  time 
afterwards,  though  considerably  less  ihau 
twenty  ye:irs.  Englznd  d,  Syifouru  v,  Slade^ 
4  T.  K.  082. 

The  jury  may  presume  an  old  satisfi<-d  lerni 
surrendered  to  the  cestui  que  use  in  order  to 
substantiate  a  lease  executed  by  him.  Dtte  d. 
Bomnnan  v.  Sybourn,  7  T.  U.  3;  3  Esp.  4'J6. 

An  acceptance  of  a  surrender  of  a  lease  is 
not  to  1m*  presumed  from  the  circuinstanci^  of 
the  rent  having  been  paid  by  a  thirtl  |M*rson, 
and  not  bv  the  original  tenant.  Copeland  v. 
Watts,  1  Stark.  90— Gibbs. 

—  of  surrender  of  mortgage  tenns.) — [By  3 
&  4  Will.  4,  c.  37,  8.  38,  a  martgttgur  u  to  he 
barred  at  the  end  of  t'teuty  years  from  the  time 
when,  the  mortgagee  took  fwsnession^  or  from  ths 
last  written  acknowledgment.  ] 

Where  an  old  mortgage  term  of  1,000  years, 
created  in  1727,  was  recognized  in  a  marriree 
settlement  of  the  owner  of  the  inheritance  la 
1751,  by  which  a  sum  was  appropriated  to  its 
discharge ;  and  no  further  notice  waa  bad  of 
it  till  1802,  when  a  deed,  to  which  the  then 
owner  of  the  inheritance  and  the  representa- 
tives of  the  termors  were  parties,  reciting  that 
the  term  waa  still  subsisting,  conveyed  it  to 
others  to  secure  a  mortgage : — Held,  that  it 
could  not  be  presumed  to  have  been  surrea- 
dcred  against  the  owner  of  the  inheritance, 
wlio  was  interested  in  upholding  it.  Doe  d. 
Graham  v.  Scott,  11  East,  478. 

A  testator,  in  a  codicil  to  his  will,  stated 
that  certain  premises  mentioned  in  the  will 
were  charged  with  a  mortgage  for  500^., 
which  he  directed  his  executors  to  pay  off: — 
Held,  that  after  the  lapse  of  nearly  forty 
years,  during  all  which  time  the  testator^s 
representatives  had  been  in  the  perception  of 
the  rent,  the  mortgagee  might  bo  presumed 
to  have  been  satisfied,  and  the  term  surren- 
dered. Doe  d.  Mantin  v.  AttstvUy  3  M.  &  Scott, 
107. 

In  1773.  a  term  of  1,000  years  was  created 
by  deed,  for  the  purpose  of  securing  5,000^ ; 
and.  in  1 787,  the  principid  and  interest  hav- 
ing been  paid,  the  residue  of  the  term  was  as- 
signed in  trust  for  the  devisees  of  the  person 
who  created  the  term.  In  1789,  the  premises 
were  conveyed  to  a  purchaser  by  dee<l,  and 
the  residue  of  the  term  was  assigned  in  trust 
for  the  purchaser,  her  heirs  and  assigns,  or  as 
she  sh(mld  appoint,  and  in  the  meantime  to 
attetxl  the  inlieritance.  The  purchaser  en- 
tered into  possession  of  the  premises,  and 
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cootiniied  so  ]>osfle9sed  tUl  her  death.  In 
1808,  she  cxccut<;d  a  marriage  settlement,  ro- 
serving  to  herself  n  power  of  appointment  by 
deed  or  will;  iind,  after  the  marriage,  she,  in 
December,  1818,  devised  nil  her  real  estate. 
Neither  ia  the  marriage  settlement  nor  in  the 
will  was  any  mention  made  of  the  term  of 
1,000  years.  She  and  her  husband  having 
both  died: — Held,  on  ejectment  brought  by 
her  heir-at-law,  that  there  were  no  premises 
from  which  a  anrreuder  of  the  term  could  be 
presumed.  Ihe  d.  BlaekneU  ▼.  Plowman,  2 
B.  &  Ad.  573. 

Presamption  and  proof  In  other  cases.] — 
A.  devised  an  estate  to  trustees  for  years  witii 
remainder  to  B.,  which  B.,  cigltiecn  years 
after  the  death  of  A.,  treated  as  his  freehold, 
and  leased  for  lives.  In  an  action  by  the 
lessee  of  B.,  as  reversioner,  the  jury  was  told 
that  they  could  not  presume  a  surrender  of 
the  term  by  the  trustees  to  B. ;  and,  upon 
motion  for  a  new  trial,  the  direction  was  held 
right.     Daij  v.  iVilliams,  2  C.  &  J.  460. 

A  tenant  in  tail  conveyed  by  feoffment  in 
1779;  but  the  feoffee  never  entered,  and  the 
tenant  in  tiiil  and  those  clniminir  under  him 
remained  in  |>ossessi on  until  1829;  (hey  were 
also  in  possession  of  the  deed  of  feotTment 
and  suffered,  a  recovery:— lie  Id,  that  a  re- 
conveyance from  the  feoffee  might  be  pie- 
Buraed.     Jennp  v.  Jones^  10  Bing.  75. 

An  estate  was  settled  on  A.  for  life,  with 
power  to  charge  it  with  an  annuity  for  her 
ftUdband,  and  portions  for  their  youn;;er 
children,  and  to  grant  leases.  A.  granted 
the  estate  to  trustees  for  600  years,  on  trust, 
if  she  should  so  direct,  to  raise  |)ortions  by 
mortgages  or  sale: — Held,  that  the  term,  till 
called  into  operation,  was  subservient  to  the 
leasing  power,  and  was  no  answer  to  an  eject- 
ment by  a  lessee  holding  under  a  letise  granted 
subsequently  to  the  settlement.  Ifoe  d.  Cour- 
tail  V.  Tk(mas,  4  M.  <&  R.  218;  0  B.  &  C.  288. 

By  a  marriage  settlement,  the  settlor  limited 
his  estate  to  A.  and  B.,  as  trustees,  *Ho  the 
only  proper  use  and  l>ehoof  of  them,  their  heirs 
&nd  assigns  forever,*'  in  trust  for  the  settlor 
until  his  marriage,  in  trust  for  husband  and 
wife  for  life  aud  the  longest  liver;  then  in 
trust  for  a  term  to  other  trustees  to  raise  por- 
tions for  younger  children;  then  intrust  f<ir 
the  first  son  and  heirs  male  of  the  body: 
then  to  the  second  son  in  like  manner,  and 
then  to  the  daughters;  and,  for  default  of 
such  issue,  then  over  to  the  right  heirs  of  the 
settlor: — Ueld,  that  the  first  set  of  truntees 
took  the  legal  estate  by  common  hiw«  and  not 
by  the  Statute  of  Uses;  and  the  !«;cond  use 
could  not  {ye  executed  by  the  stature.  The 
purposes  of  the  sottlemenr,  however,  being  at 
an  end,  in  ejectmei>t  by  the  devisiio  of  the 
person  last  seised,  after  tiie  lap»c  of  forty 
years: — Held,  that  it  might  be  left  to  the 
jury  to  presume  a  reconveyance  of  the  legal 
•state  from  the  trustees.  Lie  <l.  Ltaj/d  v.  Pan- 
Bingham,  0  D.  <Sb  K.  410:  0  U.  &  0.  805. 

Where  the  defendant's  uncrestor  came  into 
possession  of  certain  lands  seventy  years  ago, 


as  A  cH'ditor  under  a  judgment  obtained 
}»g:,insr  the  tlien  owsier,  and  th(i  defendant's 
fan.ily  luul  coniinned  in  possession  ever  since: 
— ILlil.  that  the  oriixinal  possession  not  hav- 
ing hccn  taken  under  any  conveyance,  the 
lengi  h  of  possession  was  only  primti  facie  evi- 
dence from  which  a  jury  migiit  infer  a  subse- 
quent conveyance  by  the  original  owner,  or 
some  of  his  descendants;  but  that  it  niiirht 
be  rebutted  by  other  evidence;  and  that  the 
jury  was  not  to  presume  such  conveyance  from 
length  of  possession,  unless  satisfied  that  such 
conveyance  had  actually  been  executed.  Doe 
d.  Fetiwick  v.  Reed,  5  U.  <&  A.  202. 

A  term  of  years  was  created  iff  17C2»  and 
assigned  over  to  a  trustee  in  1770,  to  attend 
the  inheritance.  In  1814,  the  owner  of  the 
inheritance  executed  a  marriage  settlement; 
and,  in  1810,  he  conveyed  his  life  interest  in 
the  estate  to  a  purchaser,  as  a  security  for  a 
del»t;  but  nti  assignment  of  the  terra  or  de- 
livery of  the  deeds  relatmg  to  it  took  place  on 
either  occasion.  In  1819,  an  actual  nsMi^ll. 
ment  of  the  term  was  made  by  the  adminis- 
trator of  the  trustee  in  1770,  to  a  ni»w  trustee 
for  the  purchaser  in  1810: — Held.  that,  under 
these  circumstances,  on  an  ejectment  brought 
by  a  prior  incumbrancer  against  thf  purrha34*r, 
the  jury  was  warranted  in  ])resuming  that  the 
term  had,  previously  to  1819.  been  surren- 
dered. Doe  d.  Putland  v.  Uifder,  2  B.  &  .\. 
782. 

The  plaintiff  was  tenant  to  A.,  of  one  close; 
K.  was  tenant  to  B.  of  another  close;  the 
plaintiff  an<l  K.  verbally  agreed  to  cxchanife 
their  hoMings;  **  the  plaintiff  to  have  B.'a 
land  and  pay  K.'s  n-nt,  K.  to  have  A.'s  land 
and  pay  the  plaintiff's  rent."  On  the  same 
day  each  took  possession  <if  the  other's  land. 
K,  undertook  to  communicate  th<  ir  bargain 
to  C,  who  was  the  agent  of  both  A.  and  B. ; 
he  did  accordingly,  some  d  lys  afterwards, 
commun  ctMn  it  lo  litm.  and  C.  expressed  his 
concurnMice: — Ilehl,  that  this  was  evidence 
to  go  to  the  jury  of  a  surrender  by  K.  to  B.  of 
his  interest  in  B.'s  close.  Heesv.  WUJi/imH,  2 
C,  M.  &  R  581;  1  Tyr.  &  G.  28;  I  Gale, 
882. 

A.  demised  to  B.,  who  underlet  to  C.  In 
the  middle  of  |)»)ih  terms  it  was  agreed  iKJtween 
A.  and  B.,  that  B.'s  lenaney  sh<mM  cease,  and 
between  A.  and  C.  that  0.  sliould  hold  under 
A.  for  a  longer  term  :  —Held,  that  this.iriange- 
mc»t  inuretl  asasurrender  from  B.  lo  A.,  im  1 
a  new  d-mise  fn»m  A.  to  O.  /lex  v.  Biuhnry. 
8N.  &M.  292;  I  A.  &  E    i:)0. 

A  term  of  1,000  years  was  created  by  d»*ed 
in  1717,  and,  in  17;S5.  was  assigned  for  the 
purpose  of  s<'cnriiig  an  .-innuity  to  A.,  aud 
after  that  to  att<"n«l  the  inheritance.  .V.  hav- 
ing died  in  1741,  and  the  estate  havinir  re- 
mained undisturi»edin  the  hands  of  the  owner 
«>fthe  inheritance  and  her  devisee  from  17^)5 
to  1818,  witlmut  anv  notice  having  l>een  in 
the  meantime  taken  of  the  term,  except  that^ 
in  1801,  tire  devisee,  in  whose  possessii>n  the 
deeds  creating  and  assigning  it  were  found, 
covenanted  to  produce  tlu>8e  deeds  when 
called  for: — field,  that  under  these  oircuhi- 
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stances  the  jury  wns  warranted,  in  an  eject- 
ment brought  for  the  premises  by  the  heir-at- 
law,  to  presume  a  surrender  of  the  term.  Doe 
d.  Burdett  v.    Wrights,  2  B.  &  A.  710. 

Receipts  for  rent  received  l)y  a  landlord 
from  a  third  party,  are  evidence  of  a  surren- 
der by  openition  of  law,  putting  an  end  to 
the  liability  of  a  former  teuuct.  Lawrence  v. 
Faux,  2F.  &F.  435— Blackburn. 

Xni.    FORFKITURR, 

1.     ConHntctum  and  Effect  of  Proviaoe;  Die- 
elaimer  hy  tenant, 

ProTisos  for  re-entry  by  landlord,  on 
breach  of  covenant  by  tenant ;  their  construc- 
tion and  operation  generally.] — Provisos  for 
re-entry  in  leases  arc  to  be  construed  lilce  other 
contracts;  not  with  the  strictness  of  condi- 
tions at  cnmm(m  law.  Di^e  d.  Davis  ▼. 
Bleam,  M.  &  M.  189— Tenterden. 

Where  a  lease  contained  tw(»  clauses  for  re- 
entry; the  one,  in  case  the  yearly  rent  was  in 
arrear  thirty  daj-s  after  it  bccsime  payable, 
and  the  other  in  case  the  yearly  rent  was  in 
arrear,  which  was  stated  to  l>e  payable  half- 
yearly,  at  Lady-day  and  Michaelmas : — Held, 
that  the  landlord  had  a  right  to  re-enter  on 
non-payment  of  each  half-year's  rent;  as  the 
former  clause  contained  the  description  of  the 
amount  to  be  nnnually  paid,  and  the  latter 
the  times  for  payment.  Doei.  Ruddy.  Gold- 
ing,  6  Moore,  231. 

Where  a  lessee  covenanted  to  pay  the  rent, 
and  not  to  assign  without  the  leave  of  the 
lessor,  and  there  was  a  proviso  for  re-entry  if 
the  rent  was  in  arrenr,  or  if  all  or  any  of  the 
covenants  thereinafter  contained  on  the  part 
of  the  lessee  should  bo  broken,  and  there 
were  no  covenants  on  the  part  of  the  lessee 
after  the  proviso,  but  only  a  covenant  by  the 
lessor,  that  upon  the  lessee  paying  the  rent, 
and  performing  all  and  every  the  covenants 
thereinbefore  contained  on  his  part  to  be  per- 
formed, ho  should  quietly  enjoy: — Held,  that 
the  lessor  could  not  re-enter  for  breach  of  the 
covenant  not  to  assign,  for  that  the  proviso 
was  restrained  by  the  word  **  hereinafter  "  to 
subsequent  covenants,  and  though  there  were 
none  such,  yet  the  court  could  not  reject  the 
word.  Doe  d.  Spencer  v.  Godwin^  4  M.  &  S. 
205. 

A  lease  contained  a  covenant  that  the 
tenant  should  not  carry  any  hay,  &c.  off  the 
premises,  under  a  pcnsilty  of  5/.  per  ton,  and 
a  clause  followed  which  enumerated  all  tlie 
covenants  except  the  above,  and  provided, that 
upon  breach  of  any  of  the  covenants,  the 
lessor  mii^ht  re-enter: — Held,  that  the  penalty 
of  5^  did  not  prevent  the  clause  of  re-entry 
from  applying  to  the  above  covenant,  the 
words  of  the  proviso  being  large  enough  to 
comprehend  it.  Doe  d.  Antrobue  v.  Jepson,  8 
B.  &  Ad.  402. 

A  proviso  for  re-entry  was  contained  in  a 
lease  granted  in  pursuance  of  and  referring  to 
a  private  net  of  parliament.  The  proviso  for 
re-entry  in  the  act  was  subsequently  altered 


by  another  act: — Held,  that  the  lessor  coald 
not  afterwards  enter  by  virtue  of  the  proviso 
in  the  lease,  on  account  of  the  subsequent  act. 
Doe  d.  Bywater  v.  Brandling,  7  B.  &  C.  S48; 
1  M.  <fe  n.  000. 

A  ))roviso  in  a  lease,  giving  power  of  re- 
entry if  the  lessee  **  shall  do  or  cause  to  l^e 
done  any  act,  matter,  or  thing  contrary  to  and 
in  breach  of  any  of  th.e  covenants,'*  does  not 
apply  to  a  breach  of  the  covenant  to  rcfMtir, 
the  omission  to  repair  not  being  an  act  done 
within  the  meaning  of  the  proviso.  Doe  d. 
Ahdy  v.  Stetehs,  8  U.  <fe  Ad.  200. 

A  proviso  in  a  lease,  giving  power  of  re- 
entry if  the  tenant  makes  default  in  perform- 
ance  of  any  of  the  clauses  by  the  space  of 
thirty  days  after  notice,  does  not  apply  to 
the  breach  of  a  covenant  not  to  allow  altera- 
tions in  the  premises,  or  {xsrmit  new  buildings 
to  be  made  upon  them  without  permission ; 
and  an  under-tenant  having  erected  a  i>oriico 
contrary  to  the  covenant,  and  notice  having 
been  given  to  him  to  replace  the  premises  in 
their  former  state,  which  he  neglected  to  do 
for  thirty  days:— Held,  that  no  forfeiture  was 
incurred.  Doe  d.  Palk  v.  Marchetti,  1  B.  & 
Ad.  715. 

A  proviso  in  a  lease  for  re-entry  on  a  con- 
dition broken  can  only  operate  during  the 
term,  and  vanishes  when  that  ends.  Johns  v. 
Whittey,  3  Wils.  127. 

Where  a  lease  contained  a  proviso  for  re- 
entry, if  the  lessee  committed  waste  to  the 
value  of  IOj.,  and  the  lessor  re-entered,  and 
brought  ejectment  in  consequence  of  the 
tenant's  having  pulled  down  some  old  build- 
ings of  more  than  10«.  value,  and  substituted 
others  of  a  different  description: — Held,  that 
the  waste  contemplated  in  the  proviso  was 
waste  producing  an  injury  to  the  i-eversion, 
and  that  it  was  a  question  for  the  jury 
whether,  under  all  the  circumstances,  such 
waste  to  the  value  of  10^.  had  been  committed. 
Doe  d.  Darlington  v.  Bond,  5  B.  &  C.  855;  8 
D.  &  U.  738. 

A  lease,  for  a  term  of  years,  if  R.  should  so 
long  live,  contained  a  covenant  that  the  lessee 
should,  within  three  months  after  notice  from 
the  lessor,  produce  R.,  or  otherwise  make  it 
appear  to  the  lessor,  within  the  time  afore- 
said, or  within  a  reasonable  time  if  R.  should 
be  in  foreign  ])arts,  by  a  good  and  sufficient 
certificate,  that  ho  was  living.  Proviso  for 
re-entry  on  default.  R.  went  to  Bmzii.  The 
lessee,  being  called  on  under  the  covenant, 
produced  an  affi<lavit,  sworn  in  October,  1834, 
stating  that  the  deponent  had  seen  R.  in 
Brazil  in  1832,  and  ha<l  orten  heard  of  him 
from  that  time  till  January,  1834,  as  residing 
at  a  place  in  Bnizil  tliirty  miles  from  that  in 
which  the  deponent  lived  during  the  same 
period,  and  that  the  deponent  was  convinced 
that  R.  was  alive  and  well  in  Januar.v,  1834, 
when  deponent  left  Brazil: — Held,  that  the 
fact  subsequent  to  1831  could  not  be  properly 
certified  by  hearsay  evidence;  and  that  the 
Htatemcnt  of  occurrences  in  1831,  from  which 
R.  might  be  presumed  alive  in  1834,  was  not 
equivalent  to  such  certificate  as  the  covenant 
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required,  that  R.  was  then  alive;  and,  there- 
fore, that  the  Affidavit  was  not  a  sufficient 
certificate,  and  a  forfeiture  was  incurred. 
Sandle  v.  Lory,  6  A.  &  E.  218. 

Land  was  demised  for  1,000  years  by  inden- 
ture, in  1793,  to  A.  and  B.,  the  latter  described 
as  visitor  and  guardian  of  the  po^r  of  the 
parish  of  C,  their  successors  and  <issigns, 
under  22  Geo.  3,  c.  83  (Gilbert's  Act,),  for  the 
purpose  of  erecting  a  poor  house  thereon,  and 
occupying  and  ciutivating  the  same  for  the 
use  and  benefit  of  such  poor-house  and  of  the 

Coor  of  C,  and  such  other  parishes  as  should 
e  united  therewith  for  the  purposes  of  the 
act.  Proviso  for  re-entry,  if  C.  and  all  the 
other  parishes  which  should  or  might  at  any 
time  be  so  united,  should  of  thcmr^elves  dis- 
continue to  adopt  the  provisions  of  the  statute. 
Further  proviso,  that  if,  during  this  demise, 
the  legislature  should  repeal  Gilbert's  Act,  so 
that  the  poor  of  the  several  parishes  should  no 
lon^r  be  permitted  to  remain  under  the  care 
of  the  visitor  and  guardians  of  such  parishes, 
it  should  be  lawful  for  the  visitor  and  guard- 
ians, their  successors  and  assigns,  yielding  up 
the  land,  to  pull  down  the  poor-house,  and 
carry  away  the  materials.  The  house  was 
built,  and  0.  and  other  parishes  adopted  the 
provisions  of  tlie  apt,  and  C.  continued  to 
follow  tbcm  till  the  making  of  the  after  men- 
tioned order;  but  the  other  parishes  seceded 
from  the  union.  In  1830  the  poor-law  com- 
missioners incorporated  parish  C.  in  a  union, 
and  ordered  all  the  paupers  to  l>e  removed  to 
the  union  workhouse,  after  which  no  paupers 
were  received  into  the  poor-house  of  C.  but 
persons  requiring  only  out-door  relief,  and 
the  parish  officers  issued  a  notice  proposing  to 
let  part  of  the  house  and  tiie  land : — Held,  no 
forfeiture,  under  the  first  proviso.  Doe  d. 
GranUey  v.  Butcher,  0  Q.  B.  115. 

A  lessee  was  to  incur  a  forfeiture  if  he  did 
not  do  certain  repairs  **to  the  satisfaction  of 
the  surveyor"  of  the Jessor;  he  did  the  re- 
pairs, but  the  lessor's  sui-veyor  was  not  satis- 
fied:—Held,  that  if  the  jury  thought  the 
surveyor  ought  to  have  been  satisfied,  that 
would  be  sufficient,  and  there  would  be  no 
forfeiture  incurred.  Doe  d.  Baker  v.  Jones^ 
2  C.  &  K.  743— Pollock. 

E.,  a  tenant  of  leasehold  premises,  underlet 
a  portion  of  them  to  B.  for  a  term  of  years, 
reserving  a  few  months'  reversion.  B.  cove- 
nanted to  complete  some  cottages  on  the 
S remises  by  the  25th  of  June.  By  an  in- 
enture  made  on  the  30th  of  July  following, 
which  recited  thatE.  had  entered  into  agree- 
ments and  under-leases  affecting  the  premises, 
the  particulars  of  which  were  known  to  I., 
it  was  witnessed  that  **E.  did  bargain,  sell, 
assign,  transfer,  and  set  over  the  premises, 
with  their  appurtenances,  and  all  estate, 
right,  title,  and  interest  of  E.  into  or  out  of 
the  premises,  and  every  part  thereof,  to  I., 
to  have  and  to  hold  the  premises  and  every 
part  thereof  for  the  residue  of  the  term  of 
years  granted  by  the  indenture  of  lease  under 
which  E.  held,  and  all  other  the  estate  and 
interest  of  E.   therein   or   thereout,  subject 


nevertheless  to  the  agreements  and  under- 
leases liereinbefore  referred  to."  B.  did  not 
build  the  cottages  by  the  25th  of  June.  It 
did  not  appear  whether  E.  knew  of  the  fact 
or  elected  to  treat  the  default  as  a  breach  of 
covenant  and  a  forfeiture  of  the  lease: — 
Held,  that  assuming  the  non-completion  of 
the  cottages  was  a  breach  of  covenant,  and 
gave  E.  a  right  of  re-entry  before  the  assign- 
ment to  I.,  and  that  the  8  &  9  Vict.  c.  106, 
s.  5,  enabled  E.  to  assign  the  right  of  entry 
for  condition  broken,  yet  that  the  language 
of  the  indenture  was  not  sufficient  to  trans- 
fer that  right  to  I.,  so  as  to  enable  him  to 
take  advantage  of  the  forfeiture.  Hunt  v. 
Remnant  {in  error),  OExch.  635;  18Jur.  835; 
23  L.  J.,  Exch.  135— Exch.  Cham. 

Premises  consisting  of  a  wharf  and  dock, 
dwelling-house,  wash-house,  and  court-yard, 
were  demised  under  a  lease,  containing  a 
covenant  that  the  lessee,  his  executors,  ad- 
ministrators or  assigns,  should  not  erect  or 
build  any  edifice  or  structure  whatsoever  on 
the  wharf  and  dock,  or  place  goods  thereon 
above  a  certain  height,  **nor  do  any  othet 
matter  or  thing  of  any  nature  or  kind  which 
might  obstruct  the  view  of  the  river,  from 
the  White  Uart  public- house,  or  that  shonld 
grow  or  be  a  nuisance  or  annoyance  to  the 
ocrcupier;  nor  carry  on  a  certain  trade  there- 
on, nor  make  any  external  alterati(m  what- 
soever in  the  premises,  nor  any  internal 
alterations  in  the  dwelling-house  that  may 
lessen  the  value  thereof,  without  the  consent 
in  writing  of  the  lessor  for  that  purpose,'*" 
with  a  proviso  for  re-entry  for  a  breach:  — 
Held,  that  this  covenant  absolutely  pro- 
hibited all  external  alterations  in  any  part  of 
the  demised  premises,  and  that  the  qualifica- 
tion as  to  lessening  **  the  value  thereof,"  ap- 
plied only  to  internal  alterations  in  the 
dwelling-house.  Perry  v.  Davis^  3  C.  B.,  N. 
S.  769. 

A  lease  contained  a  covenant  by  the  lessee 
pot  to  build  on  the  demised  premises,  without 
the  consent  of  the  lessor,  any  dwelling-house, 
edifice,  cabin,  farm  or  other  building,  which, 
should  in  the  whole  or  in  part  be  occupied  aa 
a  dwelling-house,  with  a  clause  of  re-entry  on 
breach.  At  the  date  of  the  lease,  there  was  a 
dwelling-house  on  the  premises,  to  which  the 
lessee,  during  the  continuance  of  the  demise, 
and  without  the  lessor's  consent,  added  & 
building  containing  several  apartments,  com- 
municating with  the  original  dwelling-house, 
and  used  together  with  it  by  the  occupier  as 
one  entire  dwelling-house: — Held,  that  the 
erection  of  the  additional  structure,  without 
consent,  was  a  breach  of  the  covenant,  and 
occasioned  a  forfeiture  of  the  lease.  Domjile 
V.  ColvUle,  7  Jr.  R.,  C.  L.  08— Ex<;h. 

A  proviso  for  re-entry,  "or  if  the  le&see 
shall  make  default  in  the  performance  of  any 
other  covenants,  which  on  his  part  are  or 
ought  to  be  observed,  performed  or  kept,'* 
would  apply  to  and  forbid  the  breach  of  a 
negative  as  well  as  a  positive  covenant.  Croft 
V.  Lumley,  4  Jur.,  N.  S.  003;  27  L.  J.,  Q.  Bu 
321 ;  6  H.  L.  Cas.  072 
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As  to  construction  of  covenants,  genemlly, 
ftnd  whftt  amounts  to  a  hreacli, — ^see  Covb- 
HANT;  aod  as  to  construction  of  stipulntions 
in  leases  und  agreements  for  letting, — see  this 
title,  1.-1X. 

Provisos  making  right  of  re-entry  optional 
or  elective.] — A  proviso  in  a  lease,  which,  after 
6t:itii)g  tliut  in  certain  events  the  term  sliould 
cease,  determine,  and  he  utt«  rly  void,  con- 
tinues, '*  and  it  shall  be  lawful  to  and  f«»r  (the 
landlord)  to  re-enter,"  gives  the  landlord  a 
right  to  enter  or  not,  at  his  election.  Arnshy 
▼.  Woodward,  6  B.  &  C.  619;  9  D.  &  R.  536. 

A  proviiM)  in  an  agreement  of  demise  that 
the  tenant  should  within  a  certain  time  erect 
a  siiot>-front,  and  that,  if  he  did  not  do  so,  it 
should  be  lawful  for  the  landlord  or  his  agents 
to  retake  possession  of  the  premises,  and  the 
agreement  should  be  null  and  void,  makes  it 
a  lease  voidable  only  at  the  election  of  the 
lessor.  Doe  d.  Na»h  v.  Birchy  1  M.  &  W. 
402. 

Where  there  is  a  proviso  in  a  lease,  that,  on 
non-payment  of  rent,  t'^e  term  shall  cease,  tlie 
lessor,  and  not  the  lessee,  has  the  option  of 
determining  the  lease  upon  a  breacii  made. 
Reid  V.  Parsons^  2  Chit.  247.  And  see  Doe 
d.  Oreen  v.  Baker^  2  Moore,  189;  8  Taunt. 
241. 

When  in  a  lease  it  was  provided,  that,  in 
case  of  n  on -performance  of  the  covenants,  the 
lessor  may  re-enter  and  have  the  premises 
again,  **asif  the  lease  had  never  been  made:*' 
— Held,  the  effect  of  the  proviso  was  not  to 
render  the  lease  void  ab  inttio  upon  re-entry, 
but  only  to  avoid  it  from  the  period  of  re- 
entry. UarUhorne  v.  Watxon^  4  Bing.  N.  C. 
178;  5  Scott,  506;  6  D.  P.  C.  404;  1  Am. 
15;  2  Jur.  155. 

Where  a  lease  of  coal  mines  reserved  a 
royalty  rent  for  every  ton  of  coal  rai?*ed,  and 
contained  a  proviso  that  the  lease  should  be 
void  altogether  if  the  tenant  should  cease 
'Working  at  anytime  within  two  years,  but 
after  the  working  had  ceased  more  than  two 
years  the  lessor  received  rent: — Held,  that  a 
tenancy  from  year  to  year  was  not  thereby 
created,  as  the  lease  was  not  absolutely  void 
by  the  lessee^s  ceasing  to  work,  but  voidable 
only  at  the  option  of  the  lessor,  and  that  he 
might  avoid  the  lease  upon  any  cessaticm  to 
work,  commencing  two  years  before  the  day  of 
4^hc  demise  in  the  ejectment.  Doe  d.  Bryan 
V.  Baiicks,  4  B.  &  A.  401;  Gow,  220.  And 
•ee  Doe  d.  Boncawen  v.  BlUs^  4  Taunt.  735. 

A  provis()  in  a  lease  for  years  (whereby  the 
rent  is  payable  on  a  day  certain  at  the 
mansion-iiouse  of  the  lessor),  that  if  the  rent 
•hall  be  unpaid  for  40  days  after  the  day 
whereon  it  is  reserved  (although  not  de- 
manded) the  lease  shall  be  void,  does  not 
make  the  lease  voidable  by  the  lessee,  by 
reason  of  his  having  over-stayed  the  40  days 
ft1low«d  for  payment.  Hede  v.  Farr,  6  M.  & 
S.  121. 

PmoTiflM  for  rV'^ntry  In  the  •rant  of  coce- 
oution,  iMnkraptcy  or  insolvent  y.] — A  proviso 
for  Fe-«mtry  in  case  the  tenant  sliall  oommit 


an  art  of  bankruptcy  whereon  a  #  am  mission 
shall  issue,  is  good  in  law.  Jioe  d.  Il»rn1^r  v. 
Galliers^   2    T.    R.    133.     S.    P.,    Churefi     r. 

Browhe,  15  Ves.  268. 

A  lea«c  contained  a  clause  of  re-en  fry  in 
case  the  term  of  years  thereby  granted  j-honJfl 
be  extended  or  taken  i'l  cxccuiirm;  an^  Iwfore 
the  end  of  the  term  the  sheriff  enter<'<l  the 
premises  under  a  writ  of  extent  again**t  the 
lessee  at  the  suit  of  the  crown,  held  aa  inqni- 
sition,  and  seized  the  lessee's  intcrr»sts  info 
the  king*3 hands:— II.  Id,  that  this  procc^edmsj 
was  a  taking  in  execution  within  the  Iatt<T 
clause  of  the  condition,  and  that  the  term  'was 
determint'd  and  forfeited  to  the  lessor.  Hex 
v.  Ttifyping,  M^Clel.  &  Y.  514.  And  sne  I>nvU 
V.  EyUm,  4  M.  &  P.  820;  7  Bing.  154. 

Lease  for  twenty-one  years  to  A.,  his  exec- 
utors, administrators,  and  assiirm;.     Proviso. 
that  if  A.,  his  executors,  administrators,  sine] 
a«*sign«<,  should  become  bankrupt  orinscdvont, 
or  suffer  any  judgment  t<>  be  entered  a<>aiiist 
him  by  confession  or  oihcrwise,  or  sutfer  siny 
extent,  process,  or  proceedings  to  be  had    or 
taken  Miiainst  him,   whereby  any  rea>%f>nable 
piol>ability  mi<i:ht  arise  of  the estnte  being  ex- 
tended. &c.,  tlie  estate  should  dctrrminc,  an<l 
the   lessor  have  power  to  re-enter.     A.  died 
during  the  term,  and  by  his  will  devised  tlie 
premises   to  his  executors  on  certain   trusts*. 
The  surviving  executor  having  bt^come  bank- 
rupt:— Held,   that   the    lessor's  right   of  re- 
entering thereupon  aecrned.     Dite  d.  Bn^g- 
vian  y,DaviiU  I  C,  M.  &  R.  405:  5  Tyr.  125; 
8.  (7.,  nom.  Doe  d.  WiUituns  v.  DavU,  6  C.  & 
P.  614. 

The  following  proviso  for  re-entry,  *Mhat 
if  the  lessees  his  executors,  administrators  or 
assigns  shall,  either  by  their  or  his  own  act 
or  acts,  or  by  bankruptcy,  insolvency,  writ  of 
extent  or  of  execution,  by  fieri  fsicias  or  other 
act  of  law  or  by  any  other  means,  whereby, 
either  voluntarily  or  without  his  or  their  con- 
sent, whereunder  the  premises  d<*niisod,  or 
any  part  thereof,  would,  in  case  that  proviso 
did  not  exist,  be  liable  to  be  seized  by  the 
sheriff  or  any  other  person,  or  in  case  the 
lessee,  his  executors,  administrators  or  assiirnji 
shall  at  any  time  make  breach  or  default  in 
performance  of  the  cc»venants  or  any  of  i  hem. 
on  his  or  their  parts  contained, ^*  then  the 
lease  was  to  be  void,  ami  the  lessor  to  re- 
enter, is  insensible  and  void.  Doe  d.  Wt/ud 
ham  v.  Carew,  2  Q.  B.  317;  1  G.  &  D.  64U;  (> 
Jur.  457. 

A  lease  for  years  contained  a  proviso  ftir 
reK*ntry  in  case  the  lessee  sltould,  at  any  time 
during  tlie  term,  commit  any  act  of  t»Rnk- 
ruptcy,  whereupon  a  commission  or  fiat  in 
bankruptcy  should  issuo  ai^ainat  him,  and 
under  which  he  should  be  duly  found  and  de- 
clared a  bankrupt.  The  lessee  being  a  trader, 
committed  an  act  of  tHinkniptcy.  on  which  a 
fiat  issued  against  him,  and  he  was  found  and 
declared  a  bankntpt ;  but  the  fietitiontng 
creditor's  debt,  on  which  the  fi;it  was  fouirded* 
was  due  to  A.  and  B.  as  partners,  wlietvas  it 
was  due  to  A.,  B.  and  C.  as  partners: — Held, 
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tint  the  \ep.s**e  vrns  not  duly  found  nnd  do- 
clarrd  a  h-iiikniDt  within  the  m«:inin<;  of  the 
proviso.  Dae  d.  IJoyd  v.  Ingl^y^  15  M.  & 
W.  4G5. 

A  It'ssec,  who  coveimnted  not  to  assign  the 
demised  premises  without  the  consent  in 
writing;  of  the  lessor,  exe<uied  ft  deed,  und<T 
Bi'Ction  102  of  the  24  &  2r>  Vict.  c.  184, 
whereby  he  aHsi«jned  all  his  property  to 
truste(js  for  the  benefit  of  his  creditors: — 
Held,  tiuit  the  tissi^rnnK'nt  was  ii  forfeiture  of 
the  lense.  Uolland  v.  Cole,  1  FI.  &  C^.  67;  8 
Jiir.,  N.  8.  lOGG;  31  L.  J.,  Exoh.  481;  10  W. 
R.  563;  6  L.  T.,  N.  S.  503. 

As  to  what  constitutes  a  breach  of  cnve- 
nnnts  in  lease, — ^see  Covenant;  other  contracts 
and  stipulations  between  landlord  and  tenant, 
—see  this  title,  III.-VIL 

When  disclaimer  by  tenant  works  for- 
feiture.)— A  denial  by  parol  of  a  landlord's 
title  cloes  not  inour  a  forfeiture  of  a  lease  for 
years.  Doe  d.  Gruves  v.  Wells,  2  P.  «S!  D.  396; 
10  A.  &E.  427;  3  Jur.  820. 

A  term»)r  after  deserting  the  demised  prem- 
ises, delivered  up  the  possession  of  them,  with 
the  lease,  to  a  party  who  claimed  by  a  title 
adverse  to  that  of  ti)c  landlord,  with  intent  to 
assist  him  in  settin*;  up  that  title,  and  not 
that  he  should  hold  bona  fide  under  the  lease: 
— Field,  that  the  term  was  forfeited  by  the 
act  of  betraying  possession.  Doe  d.  Elhrhroch 
V.  Fbjnn,  TC,  M.  &  R.  137;  4  Tyr.  619. 

A  less(;e  who  had  paid  his  rent  occasionally 
to  a  trustee  and  occasionally  to  a  cestui  que 
trust,  gave  up  possession  on  the  last  day  of 
his  term,  but  i>efore  his  term  was  over,  to  the 
person  who  had  been  tnistee.  and  not  to  the 
party  then  hating  the  leg»d  title:— Field,  that, 
as  the  act  was  equivocal,  it  did  not  amount  to 
a  forfeiture  of  the  term.  Acldaud  v.  LaUey^ 
9  A.  &  £.  87 ;  1  F*.  &  D.  6:I6. 

The  mere  payment  by  the  tenant  to  a  third 
person  of  the  rent  reserved  by  his  lease  docs 
not  amount  to  a  disclaimer  of  the  title  of  the 
landlord,  so  as  to  operate  as  a  forfeiture  of 
the  lease.  Doe  d.  DiUon  v.  Parker,  Gow,  180 
— Richardson. 

Lands  were  held  by  G.  as  tenant  from  year 
to  year  to  D.,  who  died  in  1837,  having  de- 
vised the  same  to  trustees  for  a  terra  of  140 
years,  to  permit  his  wife  E.  to  take  the  rents 
and  profits  during  her  life.  G.  paid  the  rent 
to  E.,  the  widow,  after  D.'s  death,  from  1887 
to  1840,  and.  on  receiving  a  notice  to  ^uit 
from  her  in  1840,  stated  that  he  did  not  think 
8he  would  turn  him  out  of  possession,  aa  she 
had  promised  he  should  continue  on  as  tenant 
from  year  to  year:— Held,  in  ejectment  by 
the  trustees  for  the  recovery  of  the  premises, 
that  this  was  sutficient  evidence  of  a  dis^ 
claimerbyG.  of  the  title  of  the  trastees  to 
warrant  the  jury  in  finding  a  verdict  for  the 
trustees.  Doe  d.  Davim  v.  Emn$y  9  M.  &  W. 
48. 

Parish  lands  had  been  let  to  the  laboring 
inhabitants  at  a  forehand  rent  of  4«.  per  acre; 
the  lands  having  been  afterwards  inclosed, 
the  choTcfawardens  and  overseers,  for  the  time 


being,  increased  the  rent  to  129.  per  acre,  for 
the  purpose  of  raising  a  fund  to  pay  the  ex* 
penses  of  the  inclosure.  The  tenants  having 
paid  thi^  increased  rent  for  uumy  years,  con- 
ceiving that  the  inciosiire  expenses  had  been 
paid  oil,  insisted  that  they  were  entitled  to 
liold  the  land  at  the  ori<;innl  rent  of  Ah,  an 
sere,  and  refused  to  pay  the  12s.: — Held,  that 
this  did  not  amount  to  a  disclaimer  of  the 
landlordx^  title,  so  as  to  enable  them  to  eject 
the  tenants  without  notice.  Hunt  v.  AUgood^ 
10  0.  B.,  N.  S.  253;  80  L.  J.,  C.  P.  313. 

As  to  necessity  of  notice  to  quit,  after  dis- 
claimer by  tenant, — see  this  title,  XIV.,  1. 

d.  Licenses;  Waiver, 

Operation  and  effect  of  licenses.]— [By  23 

&  23  Vict.  c.  35,  s.  1,  tohere  any  license  to  do 
any  act  which  without  sucfi  license  would  create 
a  forfeiture^  or  give  a  right  to  re-enter,  under  a 
condition  or  power  reserved  in  any  lease  hereto- 
fore granted  or  to  he  liereafter  granted,  shall  at 
any  time  after  the  passing  of  this  act  (ISth 
August,  1859)  be  given  to  any  lessee  or  his 
assigns,  eveiy  such  lirense  shalU  unless  otherwise 
expressed,  extend  only  to  the  permission  actually 
given,  or  to  any  specific  breach  of  any  proviso  or 
c/venant  made  or  to  be  made,  or  to  the  actual 
assignment,  untler-lease,  or  other  matter  thereby 
specificaUy  authorized  to  be  done,  but  not  so  as 
to  prevent  any  proceeding  for  any  subitequent 
breach  {unless  otherwise  specified  in  such 
license); 

And  all  rights  under  covenants  and  powers  of 
forfeilure  and  re-entry  in  the  lease  contained 
shall  remain  in  full  force  and  virtue,  and  shall 
be  available  as  against  any  subsequent  breach  of 
covenant  or  conditiftn,  assignment,  under-lease,  or 
other  mattfT  not  specifically  authorized  or  made 
dispunis/iable  by  such  license,  in  tJie  same  manner 
as  if  no  such  license  had.  been  given;  and  the- 
condition  or  right  of  re-entry  shall  be  and 
remain  in  all  respects  as  if  such  license  had 
not  been  given,  except  in  respect  of  t/ic  par- 
ticular ^matter  authoi*ized  to  be  done,  (See 
Dumpor's  Case,  4  Cokeys  Hep.  110;  1  Sm.  L. 
Gas.  28.) 

By  s.  2,  wJiere,  in  any  lease  heretofore  granted 
or  to  be  hereafter  granted,  there  is  or  shall  be  a 
power  or  condition  of  re-entry  on  assigning  or 
underletting,  or  doing  any  other  specified  act 
without  license,  and  a  license  at  any  time  after 
tfie  passing  of  this  act  {ISth  August,  1859)  shaU 
be  given  to  one  of  several  lessees  or  co-owners  te 
assign  or  underlet  his  share  or  interest,  or  to  do 
a/ny  other  act  prohibited  to  be  done  without 
license,  or  sliall  be  given  to  any  lessee  or  owner^ 
Of  any  one  of  several  lessees  or  owners,  to  assign 
or  underlet  part  only  of  the  property,  or  to  do 
any  other  such  act  as  aforesaid  in  respect 
of  part  only  of  such  property,  such  license  shall 
not  operate  to  destroy  or  extinguish  the  right  of 
re-eniry  in  ease  of  any  breach  of  the  covenant  or 
condition  by  the  co-lessee  or  co-lessees,  or  owTter 
or  owners,  of  the  otiier  shares  or  interests  in  the 
property,  or  by  the  lessee  or  otoner  of  the  I'ost  ef 
the  property  (as  the  case  may  5e),  over  or  in 
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T€9ped  of  miak  iharei  or  iwUretU  or  remaininp 
property^  hut  mush  right  of  re-entry  9baU  remain 
in  full  force  over  or  in  respect  of  the  tiharet  or 
%rUere$ts  or  property  not  the  subject  of  ewHi 
license.     (See  Knight's  Case,  5  Coke's  Rep. 

55.)] 

After  twenty  years*  user  of  demised  pram- 
iseS;  converted  into  a  shop  without  license, 
contrary  to  the  covenants  contained  in  the 
lease,  an  assignee  of  the  reversion  cannot  take 
advantage  of  a  condition  of  re-entry  for  such 
user  subsequently  to  the  assijcpiment.  Oihson 
V.  Doey  or  Doeg,  27  L.  J.,  Exch.  87;  2  H.  & 
N.  615. 

A  lease  contained  a  covenant  on  the  part  of 
the  lessee,  that  he  would  not,  without  the  con- 
sent of  the  lessor,  use,  exercise  or  carry  on  in 
the  demised  premises  any  trade  or  business 
whatsoever,  nor  convert  the  dwelling-houses 
into  a  shop,  nor  suffer  the  same  to  bo  used 
for  any  other  purpose  than  dwelling-houses. 
One  of  the  dwelling-houses  was  converted 
into  a  public-house  and  a  grocery  sliop,  and 
the  lessor,  with  full  knowledge  of  it,  for  more 
than  twenty  years  received  the  rent.  The 
plaintiff,  having  purchased  tiie  reversion  of 
the  lessor,  brought  an  action  of  ejcetnicnt 
for  the  breach  of  the  covenant: — Held,  that 
the  user  of  the  premises  in  their  altered  state 
for  more  than  twenty  years,  with  the  knowl- 
edge of  the  lessor,  was  evidence  from  which 
a  jury  might  presume  a  license.     Ih. 

The  plaintiff  demised  premises  for  a  term 
to  lessees,  by  a  lease  containing  a  covenant  not 
to  assign  without  license,  and  a  clause  for  re- 
entry on  breach  of  the  covenant.  The  plaint- 
iff asrreed  to  an  assignment  to  W.,  and  re- 
ceived rent  from  him,  but  no  formal  assign- 
ment was  ever  executed.  W.  also,  with  the 
consent  of  the  plaintiff,  assigned  to  trustees 
for  the  benefit  of  his  creditors,  and  the  trustees, 
without  license,  sold  the  term  to  the  defend- 
ant. In  an  action  of  ejectment  agsiinst  the 
defendant  for  a  forfeiture  by  the  assignment 
without  license:— Held,  that  there  never  was 
an  assignment  of  the  whole  term,  and  there- 
fore there  could  be  no  forfeiture,  except  for 
breach  of  covenant  by  the  original  lessees. 
West  V.  DoUb,  17  W.  K.  879;  20  L.  T.,  N.  S. 
787;  38  L.  J.,  Q.  B.  289;  9  B.  &  S.  755;  4 
L.  R.,  Q.  B.  634. 

Held,  also,  that  the  parting  with  the 
possession  by  the  original  lessees  without 
executing  a  transfer  of  the  lease  was  no  ground 
of  forfeiture,  there  being  nothing  in  the 
license  to  assign  to  forbid  the  lessees  from 
parting  with  the  possession  until  a  complete 
transfer  of  the  legal  interest  had  been  execu- 
ted,    lb. 

The  predecessor  in  title  of  the  plaintiff  let 
about  thirty-three  acres  of  land  to  B.,  who 
covenanted  that  he,  his  executors,  adminis- 
trators, or  assigns,  or  any  of  them,  should  not 
during  the  term  demise,  let,  assign,  make 
over,  or  part  with  the  possession  of  the  lands 
(except  to  the  extent  of  three  acres,  therein 
described),  without  the  license  and  consent  in 
writing  of  the  lessor,  his  heir  or  assigns. 
There  was  a  proviso  in  the  lease  for  re-entry 


upon  breach  of  a  covenant.  After  the 
ing  of  the  22  «&  23  Vict.  c.  35,  the  lessor 
gaveB.  a  license  in  writing  to  assign,  transfer, 
and  set  over  the  premises,  to  the  defend  not, 
his  executors,  administrators,  and  assi/rna, 
upon  co^ition  that  he  would  not  at  an  j  time 
assign  or  transfer  the  piemises  without  the 
consent  of  the  lessor,    his  heirs  or  assigns. 

B.  assigned  the  three  excepted  acres  to 
Edge,  for  the  remainder  of  the  term,  and  let 
the  rest  of  the  premises  by  the  year  to  another 
defendant,  Jones;  and  Jones  let  the  thirty 
acres  to  £dge  by  the  year.  There  was  no 
other  license  by  the  lessor  but  that  mentioned  : 
— Held,  that  the  words  of  the  license  did 
not  justify  the  letting  of  the  thirty  acres  -with- 
out a  further  license;  and  that  this  breach  of 
covenant  created  a  forfeiture  of  the  whole  ttf 
the  premises  let  under  the  original  lense. 
Eyton  V.  Jones^  21  L.  T.,  N.  S.  789— C.  P. 

Wai^er  of  forfeiture  by  acceptance  of  rent.] 
— Where  in  a  lease  a  power  of  re-entry  far  a 
breach  of  covenant  is  reserved  to  the  lessor,  a 
forfeiture  mav  be  waived,  as  the  lease  is  there- 
by  rendered  voidable  onlv.  Doe  d.  Brytm  v. 
Bancks,  4  B.  &  A.  401 ;  Gow,  220. 

But  it  is  otherwise  wliere  the  lease  is  de- 
clared absolutely  void.     lb. 

Acceptance  of  rent  after  a  forfeiture  is  a 
waiver  of  the  forfeiture.     Arns^y  ▼.    Wotpd-^ 
ward,  6  B.  &  C.  519;  9  D.  &  R  536. 

If  the  fact  of  forfeiture  was  known  to  the 
lessor  at  tlie  time.  Roe  d .  Oregvm  v.  Harrisows^ 
2  T.  R.  425.  S.  P.,  Ooodright  d.  WaUer  v. 
Davids,  Cowp.  803;  Doe  d.  CI.eney  v.  Batten^ 
Cowp.  2i3;  9  East,  314,  n. 

If  ejectment  is  brought  on  a  forfeiture  of  a 
lease  and  after  the  bringing  of  such  ejectment 
the  landlord  accepts  rent,  it  is  no  waiver  of 
the  forfeiture.     Doe  d.   Moreeraft  v.  Meitx,  1 

C.  &  P.  346;  7  D.  «&  R.  08;  4  B.  &  C.  606. 

And  upon  a  clause  of  re-entry  on  breach  of 
covenant,  ejectment  may  be  supported  in  re- 
spect of  a  continuing  breach,  as  by  user  of 
rooms  in  a  manner  prohibited  by  the  lease, 
though  rent  has  been  accepted  with  knowl- 
edge of  the  original  breach.  Doe  d.  Wood- 
hridge,  4  M.  &  li.  303;  8.  G.,  nom.  Doe  d. 
Ambler  v.  WoodJtridge,  9  B.  &  C.  376. 

A  forfeiture  of'  a  lease  accrurng  on  the 
lessee's  insolvency,  is  waived  by  acceptance  of 
rent  from  him  after  his  disclmrge  under  the 
Insolvent  Debtors  Act;  and  the  non-payment 
of  a  debt  specitied  in  the  schedule  to  be  due  to 
the  lessor,  is  not  a  continuing  insolvency,  to 
constitute  a  new  forfeiture  after  such  accept- 
ance of  rent.  Doe  d.  GaUhm^e  v.  Rers,  4 
Bing.  N.  C.  384;  6  Scott,  IGl;  1  Arn.   159. 

The  receipt  of  rent  is  no  waiver  of  a  con- 
tinuing breach  of  covenant.  Doe  d.  Baker  v. 
Jones,  5  Exch.  498;  10  L.  J.,  E.xc)u  405. 

And  the  receipt  of  rent  is  not  a  waiver  of  a 
forfeiture,  unless  it  is  rent  due  on  a  dny  after 
the  forfeiture  is  incurred.  Vncc  v.  Worrjaood^ 
4  H.  &  N.  512;  5  Jur.,  N.  S.  472;  28  L.  J., 
Exch.  329. 

Ejectment  upon  a  forfeiture  of  a  lease  for 
not  insuring,  aud  continuing  to  insure,  a  house 
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^lie  Dame  of  the  lessor  nnd  lessee,  according 
the  covenant.     On  the  24th  of  January, 
3.836,  a  policy  of  insurance  had  been  effected 
l:hc  sole  name  of  the  lessee,   which  had 
shown  to  A.,  the  then  lessor,  and  ap- 
~  of  by  him,  and  the  premiums  had  1)ecu 
upon  it  up  to  Christmas,  1842.     On  the 
X4t;li  of  January,  1843,  A.  convoyed  his  inter- 
est   in  the  reversion  to  the  plaintiff,  and  on 
'tlic    same  day  received  from  the  defendant 
tlie  rent  due  up  to  the  25th  December,  1842: 
— JEIeld,  that,  though  A.  by  his  conduct  might 
liA^o  waived  the  forfeiture  up  to  the  25th 
December,  1842,  yet  that,  tliere  being  acon- 
t-ixiuing  covenant,  a  subsequent  breach  would 
eo title  the  plaintiff  to  enter.     Doe  d.  Maston 
V.    Gladwin,  6  Q.  B.  953;  0  Jur.  608;  14  L. 
J.,  Q.  B.  189. 

The  plaintiff  lea.<«ed  premises  to  A.  for  a 
term  of  years,  and  A.  died  intestate  |)ending 
the  term,  and  the  plaintiff,  considering  that 
no  one  would  administer  to  A.'s  estate,  agreed 
-with  A.*8  son   tliat  lie   should    occupy   the 
premises  as  yearly  tenant,  at  the  same  rent  as 
that  reserved  under  the  lease  to  his  father, 
find  the  son   did  so,   and    paid   rent.     The 
plaintiff  repnired   tlie\preraises  at  or  about 
Michaelmas,  18G1,  and  having  afterwards  dis- 
covered that  the  defendai.t,  a  daughter  of  A., 
had  taken  out  letters  of  administration  to  his 
estate,  and  as  such  claimed  to  hold  the  prem-- 
iscs  for  the  remainder  of  the  term,  the  phiint- 
iff  sued  her  on  the  covenant  to  repair,  and  in 
ejectment,  as  for  a  forfeiture  for  non-repair. 
In  the  action  of  covenant,  however,  the  de- 
fendant )iaid  money  into  court,   which  the 
plaintiff  took  out  in  satisfaction.     There  was 
no  want  of  repair  in  the  premises  after  the 
plaintiff  had  repaired  them,  and  the  rent  duo 
up  to  Michaelmas,  1861,  was  paid  by  A.*9 
8on,   and  received  by  the  plaintiff,    before 
either  action  was  commenced:— Held,   that 
either  the  rent  so  paid  was  to  be  taken  as  a 
satisfaction  of  the  rent  due  under  the  lease, 
and  so  thn  acceptance  of  it  to  operate  as  a 
waiver  of  the  forfeiture,    or  that  there  had 
been  an   eviction   of  the  defendant  by  the 
plaintiff,  which  prevented  his  taking  advan- 
tage of  a  forfeiture  for  non-repair  durinfjr  the 
eviction.     Pellatt  v.   Boosey^  8  Jur.,   N.    8. 
1107;  31  L.  J.,  C.P.  281. 

In  a  crown  lease,  a  lessee  covenanted  not  to 
convert  the  premises  into  a  shop  or  a  place  of 
sale  of  any  kind,  without  consent  of  the  com- 
missioners of  woods  and  forests.  The  trade 
of  an  engraver  had  been  carried  on  in  it, 
without  consent  or  objection,  hut  rent  had 
afterwarids  been  received: — Held,  that  the 
forfeiture  had  been  waived.  Bridges  v.  Lon//- 
fnan,  24  Beav.  27. 

After  forfeiture  of  a  lease  had  been  incur- 
red, the  .time  having  come  when  tlie  rent 
would  become  due,  the  lessee  tendered  tlie 
rent  to  the  lessor.  He  refused  to  take  it,  ex- 
cept on  the  terms  that  it  should  be  taken  not 
as  rent,  but  as  compensation  for  use  and  occu- 
pation subsequent  to  the  forfeiture.  The 
lessee  refused  to  agree  to  any  such  condition. 
The  lessor  then  took  the  money,  declaring  he 


would  not  take  it  as  rent,  or  as  waiving  the 
forfeiture: — Held,  that  in  legal  effect  money 
must  be  taken  according  to  the  intent  of 
the  party  paving  it,  in  this  case  as  rent;  and 
that  the  receipt  of  rent,  as  a  matter  of  law, 
operated  to  waive  all  forfeitures  then  known 
to  the  lessor,  and  that  no  protest  on  his  part 
could  prevent  this  legal  effect.  Croft  v.  Lum- 
ley,  5  Kl.  &  Bl.  048;  2  Jur.,  N.  S.  275;  25  L. 
J.,  Q.  B.  223. 

At  the  time  of  the  receipt  of  the  mriney, 
the  lessor  knew  of  most  of  the  judgments  by 
virtue  of  which  a  forfeiture  had  been  incur- 
red, but  did  not  know  of  every  instance: — 
Held,  that  he  must  be  taken  to  waive  all  for- 
feitures by  that  breacii  of  which  he  had  no- 
tice, though  it  was  more  extensive  than  he 
was  aware  of.     lb. 

Where  a  lessee  tendered  rent  which  had 
accrued  subsequently  to  breaches  of  covenant, 
as  rent,  but  tlie  lessor  took  it  as  compensation 
for  occupation,  expressly  reserving  the  right 
of  re-entry,  it  is,  by  force  of  the  rule,  **solutio 
occipitur  in  modum  solvent  is,*'  a  waiver  of  the 
forfeiture  in  respect  of  such  breaches  as  were 
known  to  the  lessor. — By  a  majority  of  the 
judges.  8.  (7.,  4  Jur.,  N.  B.  903;  27  L.  J., 
Q.  B.  321 ;  0  H.  L.  Cas.  672.  Sec  Toleman  v. 
Forthury,  C  L.  11.,  Q.  B.  245.  248;  40  L.  J., 
Q  B.  125;  24  L.  T.,  N.  S.  24;  19  \V.  R.  023. 

When  a  lease  contains  a  proviso  for  re-entry 
for  non  performance  of  covenants,  and  a 
covenant  is  broken  for  want  of  the  previous 
consent  of  the  lessors  to  alterations,  the  re- 
ceipt of  rent  is  a  waiver  of  the  forfeiture. 
Miies  V.  TMn,  17  L.  T.,  N.  S.  433;  10  W.  R. 
405— Chelmsford,  C. 

The  acceptance  of  rent  with  knovi^edgc  of 
a  written  underletting  for  a  time  certain  is  a 
waiver  pro  tan  to  of  the  breach  of  covenant 
not  to  underlet.  Waklron  v.  Hawkins^  82  L. 
T.,  N.  S.  119;  44  L.  J.,  C.  P.  110;  23  W.  R. 
390;  10  L.  R.,  C.P.  842. 

A  lessor  let  houses  and  lands  upon  a  lease 
for  twenty-one  years,  containing  a  covenant 
that  the  lessee  would  not  assign,  underlet, 
or  permit  any  person  to  occupy  any  part  of 
the  premises  without  the  consent  of  the  lessor. 
The  lessee  underlet  part  of  the  premi.s(;s  hy 
written  agreement  to  T.,  for  a  year,  and  the 
lessor  having  accepted,  and  also  distrained  for 
rent  accrued  due  after  the  making  of  the 
agreement,  and  with  notice  thereof,  brought 
ejectment  as  for  a  forfeiture  upon  breach  of 
the  covenant  not  to  underlet  or  permit  to 
occupy: — Held,  that  the  breach  was  not  a 
continuing  breach.     Ih. 

—  by  proceeding  for  rent.] ~A  distress  and 
continuance  in  possession  may  be  a  waiver  of 
an  existing  forfeiture,  but  not  so  as  to  any 
right  which  accrues  subsequently.  Doe  d. 
Taylor  v.  Johnson,  1  Stark.  411 — Ellcnbor- 
ongh.  And  see  Zoueli  d.  Ward  v.  WiUingale^ 
1  H.  Bl.  811. 

Taking    an  insufficient  distress  after  the 
forfeiture,  for  rent  accruing  before,  is  not  a 
waiver  of  the  right  to  re-enter.     Breaer  d 
Ondow  y.  Eaton^  8  Dougl.  280. 
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Where  cireiiinsfancCT  occnr  which  entitle  « 
psirtT  to  r»ke  adTsntA!^  of  a  clauso  of  forfcit- 
Qn%  nnd  lie  doc-s  iirts  which  show  that  he 
waiiri-^  that  ff»rfeitarc  (th<Hi«rh  the  arts  wen? 
such  a^  tie  wa^not  entiiU-d  to  do),  lie  r^nnot 
afUTfinnU  take  ad%'aiit.i^  of  the  foifeiruir. 
ir  n/  V.  Day.  83  L.  J.,  Q.  B.  234;  5  B.  &  S. 
3.jO;  13  W.  R  829;  10  JL  T.,  N.  S.  578— 
Exrh.  Cham. 

By  a  deeil  for  twenty- one  years  from  the 
24t!i  Junt>.  at  a  rent  payaMe  hnlf-yearly.  the 
lf>5sor  <n^iite«l  the  Ics&ve  leave  and  license  to 


there  has  not  been  any  judgmon  t  in  the  eject- 
ment) Kue  for  rent  dae  or  for  covenants  brokm 
after  the  aerrice  of  the  declaration  (or  by  13 
&  IG  Vtct«  c.  76,  8.  168,  after  the  service  td 
tiie  writ).     Jona  t.  Carter^  15  M.  &  W.  Tia 

A  lease  of  a  farm  contained  s  condition  of 
re-entry  for  lireaclies  of  coTcnants.  Breacltes 
of  covenants  took  place  before  the  24t  h  Jane, 
1871.  The  lessors  brooffht  eject  ment  ii<i^ii*gt 
the  tennnt  on  the  21st  of  Jaly,  1871 ;  bat  the 
writ  did  not  claim  pfissession  as  from  any 
.  ,     ,,    .  ...    I  antrcedent  date.     After  tlie  conunencemeat 

pick  all  the  copiicms  Ptone  OTcr  certain  land.  \  of  the  action,  bat  before  toe  triat   the    lesaois 


with  a  pnmsii  that  if  any  p:irt  of  the  n*nt 
stionld  be  in  arrcar  for  twenty-one  days,  it 
slioiild  be  lawful  for  the  Icssnr,  without  any 
demand,  to  determine  the  srnint  by  notice  in 
writing.  In  Mareh,  185S.  he  distmined  tlie 
goods  of  the  lessee  for  fire  and  a  half  years* 
rent,  due  thrprcct*<liii<v Christmas,  whereupon 
an  action  was  commenceil  for  nn  illeg:d  dis- 
tress. In  Ibiy  and  June  of  the  same  ycnr, 
neirotintions  t«*ok  place  between  the  parties 
for  • 


distrained  for  rent  duenptothel^tli  of  Jane, 
1871 :— Held,  tliat  by  sach  distress  tbej  had 
not  precluded  thcmselTes  from  relying  at  the 
trial  on  any  breach  of  covemint  before  the 
24th  of  June.  1871,  on  the  grnnncl  that  by 
bringing  the  ejectment  they  had  unequivocally 
declared  their  election  to  determine  the  leasee 
on  any  vrvmnd  of  f«»rfeitnre  which  had  not 
been  waived  before  the  commencement  of  the 
action;  an<l  iliat  the  suhsequent  distress,  if  not 


ir  a  sctileiuent  of  the  action,  and  for  jrrant-  \  jastifialde  under  the  8  Anne,  c.  14,  s.  7,  which 
ing  a  new  lease,  comniencmjr  on  the  24th  of  |  enables  the  landh.rd,  under  certain    clrt4m»- 
June,    1864,   when    the   former  grant  would 
eipin*;    but  the   terms    arnuiircKl   were    not 
carried  out  by  the  lessee,  who  on   the  3d  of 


July,  I8o8.  gave  the  lessor  a  written  notice 
tiiat  he  determineil  the  gnmt,  on  the  ground 
that  half  a  year's  rent,  due  at  Christmas,  18"»7, 
wacs  in  nrrcar: — Held,  that  the  cimdnctof  the 
less«»r  ill  making  the  distn*ss  (th«»ugh  it  w:is 
an  illegal  acO,  togeiher  with  the"  negotia- 
tions was  satisfactory  evidence  that  he  treated 
the  license  as  still  subsisting,  and  w:is  there- 
fon*  a  waiver  of  the  forfeiture.     lb. 

A  lespce  eorenanted  that  his  executors  or 
Msigns  wtmld  insure  the  demised  premu^es, 
and  keep  therm  insuied  during  the  term,  and 
de|M»sit  tlie  policy  with  the  IfSHiir.  Tlic  lease 
contained  a  proviso  for  re-entry  on  bn-ach  of 
any  of  tiie  covenants.  The  lessee  assigned,  and 
tlie  premi<«es  were  iierer  insure*  1  cither  by  him 
or  his  a.«signee.  The  lessor  distrained  on  the 
80th  September  for  rent  then  due,  and  after- 
iranls  bronght  an  ejectment  on  a  demise  laid 
on  the  24ih  Octotier:— Held,  that  thoiigli  the 
distreaa  was  an  acknotvledgment  of  a  tenancy 
to  the  30th  Septemlier,  and  a  waiver  of  any 
forfeiture  to  that  time,  yet  the  lessor  was 
entitled  to  recover  in  «*j€ctment  for  the  for- 
feiture incurretl  by  the  breacli  of  covenant 
lieiween  the  dOth  Septemlier  and  the  24th 
October.  Ikfe  d.  Flower  t.  iVdi;  1  B.  Jb  Ad. 
428. 

A  right  of  re-entry  for  breach  of  a  covenant 
in  a  lease  is  waived  by  the  less«>r's  bringing 
an  action  for  rent  accruing  siil)9equently  to 
the  breach,  with  knowle<lgc  of  its  existence. 
Dauiy  V.  MehoU^  4  C.  B.,  N.  a  376;  27  L. 
J.,  C.  P.  220. 

'—  ^fjt  bringing  ^acCflMst  fer  diflswit 
brancli.]— The  service  by  a  lessor  upon  the 
lessee  of  a  declaration  in  ejectment  for  the 
demised  premises  for  a  forfeiture,  operates  as 
ft  ilittl  electinn  by  the  lessor  to  determine  the 
term:  and  he  cannot  afterwards  (although 


-  stances  to  distrain  after  the  detemii nation  of 
i  the  tenancy,  was  a  trespass.      Grimtetfid  v. 
I  Jfoa.  7  L.  It.,  C.  P.  3G0;  41  L   J.,  0.  P.  259; 
20  \\\  R  072;  27  L.  T.,  N.  S.  268. 

The  plaintiff  demised  a  house  to  C,   who 
covenanted  not  to  |>erm5t  or  suffer  any  sale  hj 
auction   to  take  place  on  the  premises.     O. 
subsc*quently  granted  a  bMl  of  s»Uc  under  skiI, 
assigning  his  goods  in  the  house  as  secunfy 
for  a  loan,  and  em|ictwering  the   gnintees  to 
sell   them    by  auction   on   the    premises  in 
default  of  n*payinent.     He  next  mortgaged 
the  house  by  an  under  lease  to  the  defendant, 
and   finally  executed  a  deed   <»f  assignment 
conveying  all  his  estote  to  trustees   for  his 
creditors;  he  nevertheless  remained  in   pr^s- 
session.     The  grantees  of  the  bill  of  sale  sold 
the  gcMKls  by  aiu'tion  on  the  premises.     The 
plaintiff  lirouglit  an  ej^*ctment,  and,  in  com- 
pliance    with    a   ^udge's    order,    delivered 
partictilars   of    the    following    breziche^    of 
covenant,  upon  which  she  relied  as  causing  a 
f«>rfeiture  of  tlie   lease,   namely:  first,  non- 
|Kiyment  of  rent  aecmod  since  the  day  of  the 
sale;    and,    scctmdiy,    the    permitting    and 
suffering  a  sale  by  auction  to  take  place  on  the 
prerolsesL     The  am'ars  of  rent  were  tendered 
to  the  )il*%intiff,  and  beinir  refusc*d,  were  |Niid 
into  coart,  wliereu|ion  the  proceedings  on  the 
first  l>reach  were  stayed,  but  tlie  action  went 
to  trial  on  the  second.     The  jury  found  llmt 
C.  permitted  the  sale:— Held,  "that  be  had 
power  to  do  so,  notwithstanding  the  con- 
veyance of  his  estate,  and  having  done  s«», 
hail  committed  an  act  of  forfeitun*  which  was 
not  wnlved   by  the  phuntiff  slating  in    the 
particulars  of  brcaclies  the  non-piyinent  of 
subsequent  rent.     Toieman  v.  Porthiry.  41  L. 
J.,  Q.  U.  08:  7  L.  R,  Q.   B.  844;  20  L.  T., 
N.   &  202;  20  W.   R  441— fixch.   Cham.; 
afilrming  &  C7„  6  L.  R,  Q.  B.  245;  40  L.  J,, 
Q.  a  125:  24  L.  T.,  N.  8.  24;  19  W.  R  628. 
And  see  r«faMm  t.  iVCftvry,  39  L.  J.,  Q.  R 
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«^;  &  L.  R.,  Q.  B.  288;  18  W.  R.  579;  22 
!*•  T.  ^   1»I.  8.  83— Exch.  Cham. 

Ijfy  giving  notice  to  repair.] — A  forfeiture 

.nc\irr€»d  by  tho  broa^'h  of  a  pfeneral  covenant 
to  lci*€?p  the  premises  in  repair,  is  not  waived 
t>y  A  ^  ixotice  given  under  a  cove'iaot  to  repair 
vritUiii  three  montlis.  Hae  i\.  Qoatlyv,  Paiiie^ 
d  Cum  p.  520— £llcnl>orou;rh. 

A.  Ic-tise  of  lands  and  houses  by  A.  to  B. 
conta&indd  a  genend  covenant  l)y  B.  to  repair, 
ancl  VL   further  covenant  that  A.    nii(^ht  give 
notUrc  to  B.  of  all  defects  and  want  of  re- 
p:iir9,  and  if  B.  did  not  repair  the  said  de- 
ffcts  wiihin  two  months,  A.  mi^ht  enter  and 
do  t.lie  reiiairs  himself,  the  expense  of  which 
]$.  was  to  rc]>:iyat  the  time  of  paying  his 
next  rent;  and  if  ho  did  not  so,  A.  mi<{ht  dls* 
train  on  him  for  tho  ex|K'n8e,  as  in  case  t)f 
rent    in  arrenr.     There  was  also  a  power  to 
A.  to  re-enter,  upon  breac:h  of  iiny  covrnant. 
Tht?  premise**  being  out  of  repair,  A  gave  B. 
notice  to  repair  within  six  months,  and  that, 
if  B.    did   not    re]):iir   witliin  that  time,  he 
-would   |)erform   tlie  n-piura,  and  charj^e  B. 
nvith  the  expense.     The   premises  were   not 
repaired  within  the  six  months;  during  that 
time    a  nc^otiati<m   was  entered   into  by  A. 
and   B.,  an«l,  after  the  expiration  of  tho  six 
montlis  A.  gave  notice  to  B.,  that  if  ho  did 
not  a^ree  to  certiiin  terms   in  three  day:*,  A. 
-would  hold  him  to  the  covenants  in  his  lease. 
B    did  not  aj»ree: — Held,  that  A.  could  not 
rci'over  in  ejectment  for  a  forfeiture,  he  hav- 
iu^  elected  to   perform  the  repairs,  and  dis- 
train <m  B.  for  the  expense,  and  the  genend 
power  to  re-enter  not  being  revived  by  the 
three  davs'  notice.    Doe  d.  De  RuUen  v.  Lewis, 

6  A.  &  k  277;  6  N.  &  M.  704;  2  H.  &  W. 
102. 

Where  a  landlord,  finding  the  premises  out 
of  repair,  gave  the  tenant  three  months* 
notice  to  rc|)air,  pursuant  to  his  covenant:— 
Held,  first,  that  he  could  not  maintain  eject- 
ment for  a  forfeiture  until  the  three  months 
had  elapsed;  and  secondly,  that  the  notice 
was  a  waiver  of  the  breach  of  tho  genend 
cnrenan  t  to  re pai  r.     Doe  *  1 .  Aforecrqft  v.  Afeux^ 

7  D.  &  R.  98;  4  B.  &  G.  GOO;  1  C.  &  P.  340. 

A  right  of  re-entry,  acquired  by  an  omis- 
sion to  repair  three  months  after  notice,  is 
8us|M*ndod,  but  not  waived,  by  an  agreement 
to  allow  the  tenant   further  time  to  repair 
Doe  d.  liankU  v.  BrindUy,  IN.  A;  M.  1 ;  4 

B.  &  Ad.  84. 

Where  a  lease  contains  a  covenant  by  the 
lessee  to  refmir  and  keep  in  repair,  and  also 
to  repair  within  three  months  after  notice, 
with  a  clause  of  re-entry  for  noa-|ierform- 
snce  of  covenants,  the  lancAord  may  re-enter, 
as  for  a  forfeiture,  on  finding  the  premises 
out  of  repair.  BaylU  v.  I^  Gro$^  4  Jur.,  N. 
8.  51»;  4  0.  B.,  N.  S.  5^7. 

A  lessee  under  a  covenant  to  repair  on 
three  months'  notice,  with  a  penalty  of  re- 
entry, received  notice  on  the  10th  September 
to  rep:dr  according  to  a  specification,  and 
out  of  the  twenty- two  items  specified  only 


two  were  not  commenced,  and  eight  not 
comftletely  finished,  on  the  18th  December, 
tlie  latter  having  been  delayed  by  the  state 
of  the  weather.  There  was  no  entry  by  the 
lessors  to  inspect,  find  no  notice  from  them 
to  expedite  the  works  during  the  interval, 
and  the  whole  of  the  works  was  completely 
finished  in  tlie  second  week  in  January: — 
Held,  that  the  lessee  was  entitled  to  be  re- 
lieved against  an  ejectm<'nt  for  the  breach  of 
covenant  Bargent  v.  Thomson^  0  Jur..  N. 
S.  11W2;  0  L.  T.,  N.  8  805;  4  Giff.  47:1. 

WlH-n  a  notiee  to  rc|)air  ban  been  ^iven,  and 
the  less<'e  makes  an  oiler  to  sell  his  interest  in 
tho  premiMcs,  and  a  neifotiati^n  takes  plueo  on 
that  offer,  the  eflfect  of  that  offer  and  ih<*  nego- 
tiation is  to  suspend  tlie  notice  till  the  nego- 
tiation has  been  terminated,  from  which  event 
nlonc  the  date  of  the  notice  can  pniperiy  be 
calculated.  Equity  will  relieve  against  an 
ej(!Ctment  founcied  on  th<;  original  notice. 
Hughes  v.  Metropolitan  litiiltrai/  Company^  2 
L.  a.,  App.  Cas.  439;  40  L.  J.,  V.  P.  Div. 
583;  23  W.  R.  080;  30  L.  T.,  N.  S.  032—11.  L. ; 
afiirming  the  judj^ment  of  the  C')urt  of  Appeal, 
which  revei-sed  tho  judgment  of  the  Common 
Pleas  Division.  45  L.  J.,  C.  l^  Div.  678;  35 
L.  T..  N.  S.  87;  1  L.  U.,  C.  P.  Div.  DJO;  24 
W.  H.  052. 

A  notice  to  repair,  within  six  months^  houses 
held  on  lease  by  the   Metropolitan   Hail  way 
ComjMny,  was  given  on  tho  22 J  of  October, 
1874.  to  expire  on  the  22d  of  April,  1875. 
It  was  answered  by  a  letter  of  the  2dth  of  No- 
vember, suggestins;  that    the  lessors    might 
like  to  purchase  the  premises.     The  lessors' 
solicitors,  by  letter  of  the  1st  of  December, 
asked  the  price  demanded,  and  weip  told,  by 
letter,  on  the  80th  of  Dt^cember,  that  it  Was 
8.0002.     Tho  lessors*  solieitorit,  on  the  31st  of 
December,  1874,  wrote  to  say  that,  considering 
tho  condition  of  the  premises  "'the  price  is 
out  of  all  re:ison.     We  must  therefore  request 
you  to  reconsiderthe  question  of  price,  having 
regard  to  the  previous  observations,  and  to 
the  fact  that  the  company  has  already  been 
served  with  notice  to  put  the  premises  in  repair, 
and  wc  shall  Ixs  glad  to  receive  in  due  course 
a  modified  pmposal  from  you.^*    No  farther 
communication  on  thi^subject  took  place  till 
the  10th  of  April,  1875,  when  the  assent  for  the 
romiMiny  wntte  to  say  that  as  *' the  negotia- 
tions had  not  resulted  in  a  sale"  the  company 
wotdd  take  in  hand  the  repairs.     On  the  20th 
of  April  tho  solicitors  for  the  lessors  wrote, 
declaring  that  *'tlie  negotiations"  had  been 
broken  off  in  December  last,  and  that  thers 
had  been  ample  time  since  then  to  complete 
the  repairs.     On  the  22d  of  April  tho  notice 
expired,  and  on  the  28th  the  ejectment  was 
served  :-*Hel(l,  that  the  company  was  entitled 
in  equity  to  be  relieved  against  tho  forfeiture, 
f<ir  that  the  letters  at  the  end  <»f  N«»veniber 
and  at  the  beginning  of  December  bud  the 
effect  of  suspending  tho  notice,  and  that  the 
suspension  did  not  come  U>  an  end  till  the  31st 
of  December,  till  which  time  the  operation  of 
tho  notice  was  waived,  so  that  no  part  of  that 
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time  could  be  counted  against  the  tenant  in  a 
•ix  months*  notioe  to  repair.     Jb. 

—  by  giving  notice  to  quit.] — A  tenant  is 
not  absolved  from  the  performance  of  the 
covenants  of  his  lease  by  a  notice  to  quit ;  such 
notice  ought  rather  to  be  regarded  as  a  notice 
to  be  more  vigilant  in  the  performance  of  the 
covenants.  Oregary  v.  WiUon^  0  Hare,  688; 
16  Jur.  804. 

—  by  permitting  or  recognizing  breach.] — 
If  a  lessee  exercises  a  trade  cm  the  demised 
premises,  by  which  his  lease  is  forfeited,  the 
landlord  does  not,  by  merely  lying  by,  and 
witnessing  the  act  for  six  years,  waive  the 
forfeiture.  Doe  d.  81ieppard  v.  Allen^  8  Taunt. 
78. 

Some  positive  act  of  waiver,  as  the  receipt 
of  rent,  18 necessary.     Ih, 

If,  on  the  trial  of  an  ejectment  against  the 
assignee  of  a  tenant  on  a  forfeiture  of  a  lease 
by  breach  of  covenant,  it  appears  that  the 
landlord  so  acted  as  to  induce  the  tenant's 
assignee  to  believe  that  the  latter  was  doing 
all  that  he  ought,  the  landlord  cannot  recover, 
although  the  covenants  are  actually  broken, 
and  there  is  neither  a  release  nnr  a  dispensa- 
tion  on  the  part  of  the  landlord.  Doe  d. 
Knight  v.  Bowe,  2  C.  &  P.  246 ;  R.  <&  M.  843 
— A(>bott.  See  Weat  v.  Blakeway,  8  Scott, 
N.  R.  109;  9  D.  P.  C.  846;  5  Jur.  630;  2  M. 
&  G.  729. 

On  an  action  of  ejectment  for  the  breach  of 
a  condition  that  the  lessee  should  not  under- 
let, in  nn  agreement  amounting  to  a  lease,  it 
appeared  that  the  lessor  of  the  plaintiff  asked 
tiie  defendant  what  he  wouhl  take  for  his 
land ;  and  on  the  defendant  naming  a  price, 
said,  *' Then  let  it,  and  I  shall  know  what  I 
will  produce  next  year:*'— Held,  that  this  was 
a  waiver  of  the  forfeiture  ou  a  breach  of  such 
condition.  Doe  d.  Henniher  v.  Watt,  1  M.  & 
R  694;  8B.  &C.  808. 

If  a  lessor,  after  a  forfeiture,  advises  a  per- 
son to  purchase  the  term  of  his  lessee,  he 
cannot  maintain  an  ejectment  for  such  for- 
feiture against  such  purchaser;  but  he  may 
do  so  if  the  party  has  an  interest,  viz.,  an  an- 
nuity secured  on  the  premises,  and  the  advice 
is  merely  '*to  take  toj^hem.'*  Doe  d.  Sore  v. 
Bybine,  1  0.  &  P.  164;  R.  &  M.  29— Abbott. 

L:md  was  demised  to  the  lessee,  who  cove- 
nanted in  the  lease  to  build  and  complete 
certain  houses  thereon  within  a  year,  and  that 
if  he  did  not  the  lease  should  be  void;  the 
houses  not  being  completed  within  the  speci- 
fied period: — ileld,  that  the  forfeiture  was 
not  waived  bv  the  steward  of  the  lessor  hav- 
ing permittea  the  lessee  to  employ  workmen 
in  completing  the  houses  for  a  short  period 
after  such  forfeiture.  Doe  d.  Kensington  v. 
BrindUy,  12  Moore,  87. 

An  owner  of  an  estate  covered  it  with 
houses,  and  sold  some  of  them,  subject  to  a 
eovenant  not  to  carry  on  any  trade,  business 
or  calling  therein,  or  to  otherwise  use  or  suffer 
the  same  to  be  used,  to  the  annoyance,  nui- 
nnce  or  injury  of  any  of  the  houses  on  the 


estate:— Held,  that  the  carrying  on  of  agirri 
school  in  one  of  the  houf^es  was  a  breach  of 
the  covenant,  and  that  the  covenantee  had 
not  waived  the  benefit  of  the  covenant,  Ihongh 
he  had  permitted  other  houses,  held  under  the 
like  covenant,  to  bo  used  as  schools.  Ktmp 
V.  Sober,  1  Bim.,  N.  S.  517;  15  Jar.  458;  20 
L.  J.,  Chanc.  C02. 

Mere  standing  by  and  seeing  the  lessee  mak- 
ing alterations  which  are  in  breacfi  <>f  Jiis  cov- 
enant, docs  not  operate  as  a  waiver  oi\  the 
part  of  the  lessor.  Perry  v.  Davis,  3  C.  R, 
N.  8.  769. 

Where,  during  the  existence  of  a  lease  con- 
taining a  proviso  for  re-entry  in  case  of  as- 
signment or  underletting  without  license  in 
writing,  the  lessor,  who  had  purchased  the 
remainder  of  the  interest  in  it,  en^^d  to 
grant  a  new  lease  to  the  defendant^  to  take 
effect  on  the  expiration  of  the  old  lease: — 
Held,  that  the  lessor  could  not  maintiin  eject- 
ment a^inst  the  defendant  on  the  fact  of  his 
possession,  though  no  license  in  writing  had 
been  granted,  as  there  was  a  waiver  of  the 
forfeiture  if  any  had  taken  place,  or  else  tliere 
was  no  forfeiture  at  all,  for  the  defendant 
came  in  with  the  lessor^s  consent.  I>oe  d. 
Weatlverhead  v.  Curioood,  1  H.  &  \V.  140. 

By  a  lease  empowering  the  lessee  to  build, 
he  covenanted  to  cultivate  part  of  the  land,  on 
which  no  buildings  should  be  erected,  in  a 
husband  like  manner,  and  there  \vas  a  claitse 
of  forfeiture  for  breach  of  covi-nant.  The 
lessee  built  a  vitriol  factory  on  the  land,  with 
the  knowledge  of  the  lessor,  but  being  obliged 
to  discontinue  the  manufacture  by  an  indict- 
ment he  pulled  down  the  manufactory,  and 
paid  pnrt  of  the  proceeds  of  the  building  ma- 
terials to  the  lessor  in  pursuance  of  an  agree- 
ment between  them: — Held,  that  the  lessor 
had  not  in  equity  precluded  himself  from  en- 
tering for  the  ni>n-cultivatioii  of  the  land  after 
the  manufactory  was  pulled  down.  IIUls  v. 
Bowlaud,  4  De  G.,  H.  &  G.  430. 

Restriction  of  operation  of  waiver  to  a  par- 
ticular breach.  I  ~[  By  23  &  24  Vict  c.  9S,  a. 

G,  wliere  any  actual  waiver  of  the  benefit  of  any 
covenant  or  condition  in  any  lease  on  the  part  if 
any  leeeory  or  his  heirs^  executor*,  rtdministrators, 
or  asnignSy  shall  be  proved  to  have  taken  pl4Mee 
after  tlie  passing  oj  tJie  act  (i'ddJuly,  18(»0)  in 
any  one  particular  instance^  such  actual  waiter 
shall  not  be  assumed  or  deemed  to  extend  to  any 
instance,  or  any  breach  of  covenant  or  condition 
other  than  tlMt  to  which  such  waiver  9/iall 
specially  relate,  nor  to  be  a  general  waiver  of  ths 
benefit  of  any  such  covenant  or  condition,  unless 
an  intention  to  that  effect  shall  appear.  ] 

A  lessor,  who  hfls  a  riglit  of  re-entry  reserved 
on  breach  of  a  eovenant  not  to  underlet,  does 
not,  by  waiving  his  re-entry  on  cmc  under- 
letting, lose  his  right  to  re-enter  on  a  subse- 
quent underletting.  Nor,  by  waiving  his 
right  to  re-enter  on  a  breach  of  covenant  to 
repair,  does  he  waive  his  re-entry  on  a  subse- 
quent want  of  repairs.  Doe  d.  Boseawen  y. 
lilissy  4  Taunt  735. 


._  .1 
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XIV,  Notice  to  Quit. 
1.   Under  LetUM  and  Agreements^  generally, 

(a)  When  Necessary  or  Proper. 

In  genoraL] — Where  the  turm  of  a  lease  is 
to  end  on  a  precise  day,  there  is  no  occasion 
for  a  notice  to  quit  previously  to  bringing  an 
action.  (7056  ▼.  StokeSy  8  Eiist,  358.  S.  P., 
Messenger  v.  Armstrong,  1  T.  R.  54;  and 
Right  d.  Flower  v.  Darhy,  1  T.  R.  162. 

A  tenant  holding  under  nn  agreement  for  a 
lease  for  seven  years,  whicli  was  never  exe- 
cuted, is  not  entitled  to  a  notice  to  quit  at 
the  end  of  the  seven  years.  Doe  d.  Tilt  ▼. 
Stratton,  4  Bing.  440;  1  M.  &  P.  183;  8  C. 
&  P.  164. 

Where  a  party  occupies  under  an  agreement 
for  a  lease  auring  the  whole  term  for  which 
the  lease  was  to  be  granted,  a  notice  to  quit 
is  not  necessary  at  the  end  of  such  term,  as 
the  agreement  is  evidence  of  the  expiration 
of  the  tenancy,  as  well  as  of  the  other  terms 
of  the  holding.     lb. 

Under  an  agreement  to  let  for  a  longer 
terra  than  tliree  years,  though  void  as  a  lease 
for  three  years,  under  8  &  9  Vict.  c.  106,  s. 
8,  the  tenant  holds  from  year  to  year,  subject 
to  the  terms  of  the  agreement,  and  is  bound  to 
leave  at  titc  expiration  of  the  three  years, 
without  any  notice  to  quit.  Tress  v.  Savage, 
4  £1.  &B1.  80;  18  Jur.  680;  23  L.  J.,  Q.  B. 
830. 

A.,  being  owner  of  a  farm,  let  it  for  seven 
years  to  B.,  and  by  a  written  agreement  of 
the  same  date  it  was  agreed,  that  A.  should 
manage  the  farm  for  B.,  B.  allowing  A.  12s, 
per  week;  *'  and  allowing  him  and  his  family 
to  reside  and  have  the  use  of  the  dwelling- 
bouse  and  furniture  therein,  free  of  rent;" 
and  this  agreement  was  to  be  put  an  end  to 
by  three  months*  notice,  or  three  months' 
wages: — Held,  that  no  notice  to  quit  was 
necessary,  if  the  service  was  put  an  end  to. 
I>oe  d.  Hughes  v.  Derry,  0  C.  &  P.  494— Parke. 

So,  if,  by  the  terms  of  a  deed  of  copartner- 
sliip,  a  house  is  to  be  used  and  occnpied  by 
the  copartner  during  the  copartnership,  it  is 
not  necessary,  after  a  dissolution  of  partner- 
ship, to  give  a  notice  to  quit  previously  to 
bringing  an  ejectment  a£?ainst-  the  copartner. 
Doe  d.  Waithman  v.  Miles,  1  Stark.  181;  4 
Camp.  378 — Ellenborough. 

Where  a  tenant  caino  into  possession  of 
premises  in  1816: — Held,  that  the  lessor  of 
the  plaintiff  in  ejectment,  who  claimed  under 
an  elegit  and  inquisition  issued  in  1818,  but 
founded  on  a  judgment  recovered  prior  to 
1816,  need  not  give  a  notice  previous  to  bring- 
ing the  ejectment.  Doe  d.  Putland  v.  Hilder, 
2  B.  &  A.  782. 

If  A.  lets  part  of  a  house  to  a  firm  consist- 
ing of  himself  and  B.,  for  the  carrying  on  of 
the  business  of  the  firm,  and  tlio  partnership 
of  A.  and  B.  is  dissolved,  A.  may  bring  an 
ejectment  against  B.,  and  recover  possession 
of  the  part  of  the  house  thus  let,  without 
giving  B.  a  notioe  to  quit.  Doe  d.  Cohiaghi 
V.  Bluck,  8  C.  &  P.  404— TindaL 


A  person  who  held  glebe  lands  as  tenant  to 
one  incumbent,  and  continues  in  possession 
under  his  successor  without  disturbance,  must 
be  presumed  to  hold  as  tenant  to  the  latter, 
and  cannot  be  dispossessed  without  a  notice 
to  quit.  Doe  d.  Coates  v.  Somerville,  9  D.  & 
R.  100;  OB.  &C.  126. 

If  a  tenant  holds  under  an  agreement  for  a 
lease  at  a  yearly  rent,  whereby  it  is  stipulated 
that  the  agreement  shall  continue  for  the  life 
of  the  lessor,  and  that  a  clause  simll  be  in- 
serted in  the  lease,  giving  the  lessor's  son 
power  to  take  the  house  for  himself  when  he 
comes  of  age,  the  son  must  make  his  election 
in  a  reasonable  time  after  he  comes  of  nge. 
The  delay  of  a  year  is  unreasonable,  and  the 
tenant  cannot  be  ejected  upon  a  hnir-year*s 
notice  to  quit,  served  after  such  a  delay. 
Doe  d.  Bron^neld  v.  Smith,  2  T.  R.  436.  And 
see  8.  G„  6  East,  530;  2  Smith,  570. 

Premises  were  demised  under  a  written 
agreement,  dated  4ch  August,  1845,  *Uhe 
tenancy  to  be  from  year  to  year  from  Michael- 
mas next,"  at  the  rent  of  55/.,  payable  half- 
yearly,  **  except  the  last  half-year,  which 
portion  of  rent  shall  be  paid  on  or  before  the 
1st  August  in  that  year,  and  to  be  deemed 
then  due  for  all  legal  remedies  for  recovering 
rent  in  arrear."  The  tenant  **to  allow  the 
landlord  or  incoming  tenant,  in  the  lust  year, 
toVnter  on  1st  May  to  make  fallows  and  carry 
out  the  manure,^'  for  which  compensate »n  was 
to  be  paid.  The  tenant  to  have  *'tlie  use  of 
the  barns  for  stacking  and  threshing  the  crops 
of  the  last  year  till  Uie  first  day  of  May  after 
the  tenancy:" — Held,  that  these  stipulations 
did  not  necessarily  import  that  the  tenancy 
was  to  be  extended  beyond  the  first  year; 
consequently,  that  the  tenancy  was  determined 
by  a  notice,  dated  24th  March,  1846,  to  quit 
at  Michaelmas  that  year.  Doe  d.  Plumer  v. 
Naiuby,  10  Q.  B.  473;  11  Jur.  308;  16  L.  J., 
Q.  B.  303. 

On  disclaimer  of  title.] — A  notice  is  not 
necessary,  where  the  tenant  does  an'  act 
which  amounts  to  a  disavowal  of  the  title  of 
the  lessor.  Doe  d.  OnM  v.  Qrubb,  10  B.  «fc 
C.  816;  Doe  d.  Williams  v.  Pasqwdi,  Peake, 
196;  Doe  d.  Jefferies  v,  WhUtick,  Gow,  195; 
Doe  d.  Glun  v.  Clark,  Peake's  Add.  Cas.  239. 

But  refusal  to  pay  rent  to  the  devisee 
under  a  will,  which  is  contested,  is  not  such 
a  disavowal.     lb. 

Nor  where  the  possession  of  the  tenant  is 
adverse.  Doe  d.  Foster  v.  Williams,  Cow  p. 
622.  S.  P.,  Doe  d.  Gheeser  v.  Creed,  2  AI.  & 
P.  648;  S,  C,  nom.  Dotfd.  Davis  v.  Creed,  5 
Bing.  327. 

*^I  have  no  rent  for  you,  because  A.  has 
ordered  mo  to  pay  none,^*  is  evidence  of  a 
disclaimer  of  tenancy.  IJoe  d.  WhiteJiead  v. 
PUtman,  2  N.  &  M.  672. 

The  defendant  held  premises  under  a  tenant 
for  life,  oil  whose  death  posseasion  was 
claimed,  and  rent  demanded  by  the  heir  at 
law  of  the  devisor;  whereupon  the  defendant 
wn)te  to  the  attorney  of  the  heir  at  law, 
stating  that  he  held  as  .tenant  to  S.  (the 
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hngbnod  of  Ibe  tennnt  for  life),  in  right  of 
Ills  wife;  that  he  li:ul  never  considered  the 
claimant  »s  tlie  landlord  of  the  house;  thnt 
he  should  be  reaily  to  pay  the  arrears  to  any 

{)erson  who  should  be  proved  to  be  heir  at 
aw;  but  that  he  must  decline  taking  upon 
h(msf*lf  to  decide  upon  the  claim  made  on 
him.  without  more  satisfactory  proof  in  a 
legal  manner: — Held,  that  thislrttcram  unted 
to  u  disclaimer  of  the  title  of  the  heir  at  law, 
and  tliac  he  mio^ht  maintain  ejertment  agidnst 
the  tenant  without  giving  him  a  previous 
notice  to  quit.  Doe  d.  Calvet-tv,  Frouidy  1  M. 
&  P.  480;  4  Ding.  557. 

So,  where  the  tenant  has  attorned  to  some 
other  person,  or  answ<>red  an  application  for 
rent,  hy  saying  that  his  connection  as  tenant 
with  the  party  applying  has  ceased.  Doe  d. 
Qruhft  v.  Grvhb.  10  B.  A  C.  816. 

Executrixes  of  a  tenant  from  year  to  year 
signed  the  following  instrument: — '*We  do 
hereby  renounce  and  disclaim,  and  also 
surrender  and  yield  up  to  the  lessor,  all  right, 
title,  interest,  use,  trust,  term  and  terms  of 
years  whatsoever,  and  possession  of  that 
messuage  called  B. : — Hdd,  a  surrender,  and 
not  a  disclaimer.  Doe  d.  Wyatt  v.  8tagg^  5 
Biog.  N.  C.  564;  7  Scott,  690. 

In  an  ejectment  by  a  landlord  against  his 
tenant,  the  landlord  relied  on  a  disclaimer. 
It  was  proved  that  the  tenant  disclaimed,  in 
March,  1883;  in  Noveml)er,  1833.  the  landlord 
put  in  a  distress  for  rent:— Held,  a  waiver  of 
the  di'4claimer.  Doe  d.  Daeid  v.  WUliame^  7 
C.  Si  P.  822— Patteson. 

B.  had  concurred,  with  other  members  of 
his  family,  in  letting  land  to  C,  as  tenant 
from  year  to  year,  and  it  was  agreed  that  the 
rent  should  be  paid  to  D.,  as  agent  for  the 
family.  B.,  to  whom  alone  the  land  really 
belonged,  demanded  rent  of  C,  who  said, 
''T«>aarenot  my  landlord.'*  B.  then  de- 
DMuded  possession,  which  C.  refused  to  give 
up:— Held,  that  if  the  jury  was  satisfied  that 
the  fair  meaning  of  this  was.  that  C.  asserted 
that  B.  and  himself  were  not  in  the  relation  of 
landlord  and  tenant,  this  was  a  disclaimer,  and 
that  C.  was  not  entitled  to  notice  to  quit. 
Doe  d.  BurMti  t.  Lumg^  9  C.  <&  P.  773— Cole- 
ridge. 

The  defendant  held  premises  as  tenant  to 
H.,  with  an  agreement  for  a  lease  for  seven 
years,  or  for  the  lease  for  lives  under  which 
H.  held  the  property.  The  attorney  for  tlie 
lessors  of  the  plain tiiff,  who  was  assignee  of 
H.*s  interest  in  the  promises,  under  an  im- 
pression that  the  seven  years  had  expired,  went 
to  demand  possession ;  when  the  defendant 
said,  '*  I  hold  on  a  lease  for  lives,  and  as  long 
as  they  live,  I  will  not  give  up  possession; 
you  know  I  have  an  agreement."  The  at- 
torney then  demanded  a  quarterns  rent,  which 
was  due,  but  which  the  defendant  refused  to 

Say,  saving,  ''I  hold  under  H.,  and  I  was 
irected  by  him  to  p;iy  to  K.  (the  superior 
landlord),  and  FU  do  so;  how  do  I  know  he 
may  not  come  and  make  a  demand  on  me  ?*^ 
— Held,  that  this  did  not  amount  to  a 
disclaimer  of  the  title  of  the  lessors  of  the 


plaintiff.  Doe  d.  WUliama  ▼.  Cooper,  1  Scott, 
N.  R.  36;  1  M.  &  G.  135.  See  Z>oe  d.  /.evil 
V.  Cawdor,  1  C,  M.  &  U.  808;  4  Tjr.  852. 

Whfre  upon  a  question  as  to  the  ri^jht  of 
possession  on  a  ))articular  day,  one  party 
entitles  himself  to  such  possession  by  a 
tenancy  for  years  under  the  other,  an  acknowl- 
edgment made  after  action  brouprht.  of  an 
iittornment  to  a  stranger,  taking  phice  before 
siKth  day,  is  sufficient  evidence  of  a  disclaimer 
to  rebut  his  title  as  tenant.  Doe  d.  Jfee  ▼. 
LUhsriand,  6  N.  &  M.  313;  4  A.  &  G.  784. 

A  lease  for  a  term  of  years  by  deed  is  not 
forfeited  by  a  parol  disclaimer  of  tlie  lessor's 
title  bv  the  lessee.  Doe  d.  Orateg  v.  We/U^  10 
A.  &*E.  427;  2  P.  &  D.  800;  3  Jur.  820- 

A  notice  to  quit  is  unnecessary  v^lien,  on 
demand  of  possession,  the  party  refuse's  to 
give  up  (x>sscssion,  claiming  the  property  as 
his  own.  Landau  v.  O^noer,  17  Q.  H^  589; 
10  Jur.  100;  21  L.  J.,  Q.  B.  57. 

As  to  when  disclaimer  by  tenant  works  a 
forfeiture, — see  this  title,  XIIL,  1. 

By  inftmts.] — Notice  to  quit  must  he  given 
by  an  infant,  who  becomes  entitled  to  the 
reversion  of  an  estate  l«*n8ed  from  7«"ar  to 
year,  before  he  can  eject  the  tenant.  Maddom 
d.  Baker  v.   White.  2  T.  R.  150. 

Where  an  ejectment  has  Ixfon  brot^rht  on 
the  demise  of  an  infant,  which  has  been  com- 
promised, and  the  tenant  in  possession  has 
attorned  to  the  infant;  though  the  lessor  of 
the  plaintiff,  on  his  c«»ming  of  age,  does  not 
accept  rent,  or  do  any  act  to  confirm  the  ten- 
ancy, yet,  as  the  former  ejectment  was  bn>ught 
at  his  suit  and  for  his  benellt,  he  will  not  be 
allowed  to  consider  the  tenant  as  a  trespasser, 
and  bring  a  new  ejectment  without  giving 
notice  to  quit.     Doe  d.  Miller  v.  Nodem^  2  Esp. 
530 — Kenyon. 

By  mortgagees.] — ^It  is  not  necessary  for  a 
mortgagee  to  give  a  notice,  previously  to 
bringing  an  ejectment,  to  a  tenant  who  claims 
under  a  lease  from  the  mortgagor,  gnintcd 
after  the  mortgage  without  the  j^riviry  of  the 
mortgagee.  KeaA  d.  Warfie  v.  Hall,  1  DoogL 
21. 

Nor  where  the  tenant  was  let  into  posses- 
sion after  the  original  mortgage  was  made, 
but  before  an  assignment  of  it  for  the  pur- 
pose of  bringing  ejectment.  Thunder  d. 
Weaver  v.  Bele/ter,  3  East,  449.  But  see  Bireh 
V.  Wright,  I  T.  It,  378. 

A  mortga^  deed  contained  a  covenant,  that 
if  the  principal  remained  unp:ud  on  a  given 
day,  the  mortg^agec  mii^ht  enter;  and  that  if 
not  paid  within  a  certain  numl)crnf  days  from 
the  aay  fixed  for  payment  he  might  sell  with- 
out the  concurrence  of  tho  mortgsigor: — Held, 
that  the  mortgagee  might  maintain  ejectment 
against  tho  mortgagor,  although  he  remained 
in  possession,  without  giving  him  notice  to 
quit  or  demanding  possession.  Doe  d.  Fither 
T.  (?«Ms,  2  M.  ^k  P.  740;  5  Bing.  421. 

A  notice  to  quit  was  signed  by  the  mort- 
gagee after  tho  mortgage  of  the  reversion.  A 
clause  in  the  mortgage  deed  provided  that  if 
the  interest  was  duly  paid  by  the  aiortgagori 


8371 


LANDLORD    AND    TENANT,    XIV. 


8372 


the  principal  was  not  to  bo  cailed  in  by  the 
mortgagee  uatil  a  period  after  the  date  of  the 
noticL*.  There  was  also  a  covenant  for  qniet 
enjoyment : — Held,  that  notwithstanding  this 
clause  the  signature  of  the  mortgagee  to  the 
notice  was  sufficient.  Burton  v.  DickeMoriy 
17  L.  T.,  N.  B.  246— Blackburn. 

As  to  when  notice  to  quit  is  necessary,  in 
cases  of  tenancies  from  year  to  year, — see  this 
title,  XVL,  d;  weekly  tenancies,— eee  this 
title,  XVIL ;  tenancies  at  will  and  by  suffer- 
ance,— see  this  title,  XVIII. 

(6)  Requisites,  Sufficiency  and  Effect 

Xiength  of  notice  required.} — ^Where  rent  is 
reserved  quarterly,  it  does  not  dispense  with 
the  necessity  of  six  months'  notice  to  quit. 
Shirley  v.  Newman^  \  ISsp.  200 — Kenyon. 

But  if  a  quarter's  notice  is  given  to  the 
lessor,  and  the  rent  paid  up  to  the  time  when 
the  tenant  should  quit,  ana  the  lessor  neither 
assents  nor  dissents,  it  will  be  takeu  as  a 
waiver  of  the  regular  notice,  and  an  acqui* 
escence  on  his  part.     lb. 

A  month's  notice  is  not  sufficient.  Gulliver 
d.  Taeter  v.  Burr,  1  W.  Bl.  596.  But  see 
Doe  d.  Parry  v.  Haydl,  1  Esp.  04. 

A  tenant  held  under  a  demise  from  the  20th 
day  of  March,  for  one  year  then  next  ensuing, 
and  fally  to  be  completed  and  ended,  and  so 
from  year  to  year,  for  so  long  as  the  land- 
lord and  tenant  should  res(MfCtively  please. 
The  tenant,  after  htiving  held  more  than  one 
year,  cave  a  parol  notice  to  the  landlord  less 
than  SIX  months  before  the  25th  day  of  March, 
that  he  would  quit  on  that  daiy,  and  the  land- 
lord accepted  and  assented  to  the  notice : — 
Held,  that  the  tenancy  was  not  thereby  de- 
termined, there  not  having  been  either  a  suf- 
ficient notice  to  quit,  or  a  surrender  in  writ- 
ing or  by  operation  of  law,  within  the  Statute 
of  Frauds.  Johnetone  v.  Huddlestoney  7  D.  & 
R.  411;  4B.  &C.  922. 

A  lease  for  one  year,  and  so  on  from  year 
to  year  until  the  tenancy  thereby  created  shall 
be  determined  us  thereinafter  mentioned, with 
a  provision  that  it  shall  be  lawful  for  either 
of  the  parties  to  determine  the  tenancy  by 
three  months'  notice,  creates  a  tenancy  for 
two  years  certain,  and  cannot  be  terminated 
by  a  three  months'  notice  to  quit  at  the  end 
of  the  first  year.  Doe  d.  Cfiaworn  v.  Oreen, 
1  P.  &  D.  454;  9  A.  &  E.  658;  2  W.,  W.  tfc 
H.  122. 

A  notice  on  the  28th  of  September,  to  quit 
on  the  ensuing  25th  of  March,  is  a  sufficient 
half-year's  notice.  Eoe  d.  Durant  v.  Doe^  6 
Bing.  574;  4  M,  &  P.  391.  S,  P.,  Doe  d. 
Harrop  v.  Cheerk,  4  Esp.  198. 

A  notice  given  on  the  20th  of  September  to 
quit  at  the  end  of  six  calendar  months  is  good 
to  determine  a  holding  commencing  on  the 
25th  of  Mutsh.  Howard  v.  Wemsleyy  0  Esp. 
68 — Ellcnborough. 

So,  though  the  word  "calendar"  had  been 
omitted,  or  the  notice  had  expressed  half  a 
year,     tb. 
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If  notice  to  quit  at  midsummer  is  given  to 
a  tenant  holdin<^  from  Michaelmas,  he  may 
insist  on  the  insufficiency  of  the  notice  at  the 
trial,  though  he  did  not  m>ike  any  objection 
at  the  time  when  it  was  served.  Oakapple  d. 
Oreen  v.  Copous,  4  T.  R.  301. 

A  tenancy  from  yeiir  to  year,  so  long  as 
both  parties  pletise,  is  determinable  at  the  end 
of  the  first  year,  unless,  in  the  creation  of  the 
tenancy,  the  parties  introduce  provisions 
showing  that  they  contemplated  a  tenancy  for 
two  years  at  least.    Doe  d.  Clarke  v.  SmarridgOy 

7  Q.  B.  957;  9  Jur.  781;  14  L.  J..  Q.  B.  827. 
A  tenancy  commenced  on  the  12th  oi  May, 

1840,  by  a  lease  for  one  year  only,  at  a  certain 
rent;  the  tenant  remained  in  possession  till 
1842,  without  any  fresh  agreement.  An  in- 
creased rent  was  to  commence  on  the  12th  of 
May,  1842:— Held,  that  the  tenancy  was  de- 
termined in  1848  by  a  notice  to  quit,  given 
after  the  payment  of  the  increased  rent  exist- 
ing on  the  12th  of  May,  1843.  Doe  d.  Monch 
V.  Oeekie,  5  Q.  B.  841 ;  1  C.  &  K.  307;  8  Jur. 
800;  13L.  J.,  Q.  B.  239. 

B.  being  possessed  of  a  term,  made  an 
under-lease  for  fourteen  years  and  a  half  from 
the  25th  December,  1831,  which  was  assigned 
to  the  defendant,  and  expired  on  the  24th 
June,  1840.  The  defendant  continued  in 
possession,  and  paid  rent  to  the  plaintiff,  who 
had  become  assignee  of  the  original  term : — 
Held,  that  a  notice  given  on  the  24th  Decem- 
ber, 1846,  to  quit  on  the  24tli  June  next  waa 
valid.  Doe  d.  Buddie  v.  lAties,  11  Q.  B.  402; 
12  Jur.  80;  17  L.  J.,  Q.  B.  108. 

A  demise  for  **  a  term  of  three  years,  deter- 
minable on  a  six  months'  previous  notice  to 
quit,  otherwise  to  continue  from  year  to  year 
until  the  term  shall  cease  by  notice  to  quit  at 
the  usual  times,"  is  a  demise  for  three  yeara- 
certain,  determinable  only  at  the  end  of  that 
period  by  six  months'  previous  notice,  and  if 
not  determined,  a  subsisting  tenancy  from 
year  to  year.-    Jones  v.  Nixon,  1  U.  <fe  O.  48; 

8  Jur.,  N.  S.  648;  81  L.  J.,  Exch.  505. 

A  written  agreement  for  the  letting  of 
premises  expressed  the  tenancy  to  be  *'  for  a 
year  certain,  and  so  on  from  year  to  year 
until  a  half-year's  notice  should  be  given  by 
or  to  either  party,  at  a  yearly  rent  of  ^0/.,  pay- 
able quarterly,  the  first  payment  to  be  on  the 
95th  of  March  next."  The  agreement  wai« 
dated  the  20th  of  December,  1872,  and 
specified  no  date  for  the  commencement  of 
the  term: — Held,  that  a  notice  to  quit  given 
by  the  landlord  on  the  24tli  of  June,  1874« 
was  a  good  notice.  Sandill  v.  Franklin,  10 
L.  R,  C.  P.  877;  44  L.  J.,  C.  P.  216;  23  W. 
R.  478;  82  L.  T.,  N.  8.  309. 

Bzpiration  of  notice ;  in  ordinary  cases.] — 
If  premises  are  taken  *'for  twelve  months 
certain,  and  six  month's'  notice  to  quit  after- 
wards," the  tenancy  may  be  determined  by  a 
six  months'  notice  to  quit,  expiring  at  the 
end  of  the  first  year.  Thompeon  v.  Maberly^ 
2  Camp.  573— Ellcnborough. 

Where  premises  are  let  from  year  to  year, 
upon  an  agreement  that  either   party  may 
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determine  the  tenancy  by  a  Quarter's  notice, 
the  notice  must  expire  at  the  period  of  the 
year  when  the  tenancy  commenced.  Doe  d. 
Pitcher  V.  I>anotan^  1  Taunt.  555;  2  Camp. 
78. 

So,  where  premises  are  taken  under  an 
agreement,  by  which  the  tenant  is  always  to 
quit  at  three  months'  notice,  the  notice  must 
expire  either  at  the  same  time  of  the  year  the 
tenancy  commenced,  or  at  any  other  cor- 
responding quarter-diiy.  Kemp  v.  Derrett,  8 
Camp.  510— Ellenborough. 

If  a  landlord  leases  for  seren  years  by 
parol,  and  agrees  that  the  tenant  shall  enter 
at  Lady -day  and  quit  at  Candlemas,  though 
the  lease  is  void  by  the  Statute  of  FSrauds  as 
to  the  duration  of  the  term,  the  tenant  holds 
under  the  terms  of  the  lease  in  other  respects ; 
and  therefore  the  landlord  can  only  put  an 
end  to  th6  tenancy  at  Candlemas,  boe  d. 
Rigge  v.  BeU,  5  T.  R.  471. 

Where  a  remainderman  creates  a  new 
tenancy  with  a  tenant  in  possession,  under  a 
void  lease  granted  by  a  tenant  for  life,  and 
receives  rent  on  the  days  of  payment  men- 
tioned in  the  lease,  a  notice  to  quit  must 
expire  on  the  dny  of  entry  under  the  original 
demise.  Boe  d.  Jordan  v.  Ward,  1  II.  Bl. 
97.  a  P.,  2^  d.  CoUine  v.  Walker,  7  T.  R. 
478. 

A  party  took  possession  of  premises  on  the 
1st  August,  and  at  the  Michaelmas  following 
paid  the  half -quarterns  rent,  and  continuea 
afterward  to  pay  quarterly  on  the  usuul  feast 
days: — Held,  thut  a  notice  to  quit  at  Michael- 
mas was  sufficient,  and  that,  although  the 
landlord  had  at  first  given  a  notice,  expiring 
within  the  half -quarter,  it  was  not  necessarily 
presumable  thence  that  the  tenancy  was 
from  year  to  year,  commencing  with  the  half- 
quarter.  Saeage  v.  Stapleton,  8  C.  ft  P.  275 
—Park. 

A  notice  to  quit  at  Old  Michaelmas,  though 
given  half  a  year  before  New  Michaelmas,  at 
which  time  the  tenancy  expired,  is  bad.  Doe 
d.  Spieerv.  Lea,  11  East,  312. 

A  tenant  held  premises  under  a  void  agree- 
ment for  a  term  of  five  years  and  a  half  from 
Michaelmas,  1823;  before  the  expiration  of 
the  five  years  and  a  half,  the  parties  entered 
into  a  negotiation  for  a  future  lease  for  seven, 
fourteen  or  twenty-one  years,  at  an  increased 
rent,  in  consideration  of  the  landlord  laying 
out  money  in  improvements:  no  lease  was 
ever  executed,  but  the  tenant  continued  in 
the  occupation  of  the  premises,  paying  the 
increased  rent  from  Michaehnas,  1828,  down 
to  1885 : — ^Held,  that  a  notice  given  at  Lady- 
day  to  quit  at  Michaelmas,  the  period  at 
which  the  tenancy  originally  commenced,  was 
valid.  Berry  V.  Lindley,  4  Scott,  N.  R.  61; 
8M.  &a.  498;  5  Jur.  1061. 

By  a  written  agreement  the  tenancy  was  to 
be  "  from  year  to  year  to  Michaelmas  next,  at 
the  yearly  sum  of  85?.,  payable  half-yearly,  at 
Lady-day  and  Michaelmas,  except  the  last 
half-year,  which  portion  of  the  rent  shall  be 
paid  on  or  before  the  1st  of  August  in  that 
year,  the  tenant  to  dress  the  lancb  in  the  due 


course  of  husbandry,  and  to  allow  the  land- 
lord or  incoming  tenant  in  the  last  year  to 
enter  on  the  1st  of  May  to  make  fallows,  the 
tenant  to  be  allowed  the  use  of  barns  for  stack- 
ing and  threshing  the  crops  of  the  last  year, 
until  the  1st  of  May  after  the  tenancy  :^' — ^Held, 
that  the  agreoment  did  not  create  a  tenam^ 
for  more  than  a  year,  and  that  notice  to  quit 
might  be  given,  expiring  at  the  end  of  the 
first  year.  Doe  d.  PUmberv,  Nainby^  10  Q. 
B.  478;  11  Jur.  808;  16  L.  J.,  Q.  B.  803. 

Demise  for  one  year  and  six  months  certain 
from  August  18th,  at  a  rent  payable  at  the 
usual  quarter  days;  three  calendar  months' 
notice  to  be  given  on  either  side  before  detrr- 
mination  of  the  tenancy.  The  tenant  con- 
tinued to  occupy  beyond  the  year  and  six 
months: — Held,  that  a  three  montbs'  notice 
to  quit,  expiring  on  18th  August,  ^as  proper; 
and  not  a  notice  expiring  at  the  end  of  a  year 
from  the  termination  of  the  year  and  e\x 
months.  Doe  d.  Bobineon  v.  Dobell^  1  Q.  B. 
806. 

Premises  were  let  from  19th  April,  1841,  at 
the  yearly  rent  of  4%l.^  payable  quarterly,  the 
first  payment  of  7/.  ld«.  6df.,  to  be  made  oa 
24th  June,  1841,  being  the  proportion  down 
to  that  date;  the  tenant  to  hold  and  eoioy  at 
that  rent,  until  one  of  the  parties  should  give 
the  other  six  calendar  months*  notice  to  quit; 
the  tenant  to  leave  the  premises  in  as  good 
condition  as  at  the  date  of  the  agreement :— 
Held,  that  notice  might  be  given  to  quit  at 
tlie  expiration  of  any  six  months  after  24tb 
June,  and  that  a  notice  on  24th  June  for  25th 
December,  1841,  whs  good.  Doe  d.  King  v. 
Grafton,  18  Q.  B.  496;  16  Jur.  833;  21  L.  J., 
Q.  B.  276. 

A  person  entered  as  tenant  under  a  written 
agreement,  on  the  7th  of  May,  1850,  but  paid 
no  rent: — Held,  that  a  six  months^  notice  to 
quit,  expiring  on  the  7th  of  May,  1851,  was 
a  good  notice.     Doe  d.  CorntoaU  v.  MaUhewe, 

11  G.  B.  675. 

An  agreement  to  give  six  months'  notice  to 
quit  means,  primft  fncie,  six  lunar  months, 
and  cannot  be  explained  to  meaii  calendar 
months,  by  evidence  of  the  usage  of  a  par- 
ticular estate.     Rogers  v.  Hall  Dock  Gtnnpany, 

12  W.  R.  1101;  11  L.  T.,  N.  8.  42;  84  L  J., 
Chanc.  165— V.  C.  W. 

An  agreement  for  a  mining  lease  contained 
the  following  clause:  The  lessees  to  be  st 
liberty  at  any  time  hereafter  to  determine 
this  agreement,  or  the  lease  agreed  to  be 
granted,  and  to  abandon  the  ironworks  on 
giving  to  the  lessor  six  months'  notice  in 
writing  of  their  intention  so  to  do.  The 
lessees  entered  and  paid  rent  under  the  agree- 
ment, but  no  lease  was  executed: — Held, 
that  this  being  a  mining  lease,  and  lookin^f 
at  the  whole  contract  and  the  surrounding 
circumstances,  the  lessees  were  entitled  to 
determine  the  tenancy  at  any  time  by  six 
months*  notice,  expiring  six  months  after  the 
delivery  of  the  notice,  without  ragaid  to  the 
time  of  the  commencement  of  the  tenancy. 
Bridges  v.  PaUe,  17  C.  B.,  N.  8.  814;  10  Jur., 
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:W.  8-  1049;  88  L.  J.,  C.  P.  888;  11  L.  T.,  N. 
8.878. 

A.  held  premises  of  B.  as  tenant  for  a  year, 
«nd  80  on  from  year  to  year  so  Ion;;;  as  C. 
should  live,  the  tenancy  commencing  at 
Christmas,  after  the  death  of  A.  (C.  being 
also  dead).  A.'s  widow,  by  agreement  with 
tlie  landlord,  continued  to  occupy  tlie  prem- 
ises at  tho  same  rent,  nothing  being  said 
about  the  commencement  of  her  tenancy: — 
Held,  that  there  was  evidence  enough  to 
warrant  the  jury  in  assuming  that  the  widow^s 
tenancy  was  a  mere  continuation  of  the 
original  tenancy  of  A.,  and  therefore  properly 
determined  by  a  noCice  to  expire  at  Christ- 
mas.    Humphreys  v.  Franks,  18  C.  B.  823. 


—  in  OMMs  of  dlffsrent  tlniM  of  entry.] — 
Where  a  house  and  land  are  let  together  to  be 
entered  upon  at  different  times,  and  it  does 
not  appear,  from  the  terms  of  the  demise, 
from  what  time  the  whole  is  to  be  taken  as 
let  together;  it  is  a  question  of  fact  for  the 
jury,  which  is  the  principal  and  which  tlie 
accessorial  subject  of  deinise,  in  order  for  the 
judge  to  decide  whether  the  notice  to  qnit 
the  wholo  was  given  in  time.  Doe  d.  Heapy 
▼.  Howard,  11  £ast,  408. 

Under  an  agreement  of  demise,  dated  in 
January,  of  a  dwelling-house,  and  other 
buildings,  for  the  purpose  of  carrying  on  a 
manufacture,  together  with  certain  meadow, 
pasture,  and  bleaching  grounds,  water-courses, 
Ac,  for  a  term  of  twenty-five  years,  to  com- 
mence as  to  the  meadow  ground  from  the  25th 
of  December  last;  as  to  the  pasture,  from  the 
25th  of  March  next;  and  as  to  the  housing 
mills,  and  all  the  rest  of  the  premises,  from 
the  1st  of  May ;  reserving  the  first  yearns  rent 
on  the  day  of  Pentecost,  and  the  other  half- 
yearns  rent  at  Martinmas: — Held,  that  the 
substantial  subject  of  demise  being  the  house 
and  buildings  for  the  purpose  of  the  manu- 
facture, which  were  to  be  entered  on  the  1st 
of  May,  thnt  was  the  substantial  time  of 
entry  to  which  a  notice  to  quit  ought  to  re- 
fer, and  not  to  the  25th  of  December,  when 
the  incoming  tenant  had  liberty  of  entering 
on  the  meadow,  which  was  merely  accessory 
to  the  other  and  principal  subject  of  the  de- 
mise; and  consequently  that  a  notice  to  quit 
served  on  the  28th  of  September  (which 
would  have  been  sufficient  with  reference  even 
to  the  25th  of  March,  the  day  of  entry  on 
the  pasture  ground;  the  20th  of  September 
bein^  the  correspondent  half-yearly  day  of 
holding  to  the  25th  of  March),  to  quit  at  tho 
expiration  of  the  current  year  of  holding, 
was  sufficient.  Doe  d.  Bradford  v.  Wa^hins, 
7  East,  551;  8  Smith,  517. 

Land  and  buildings  were  held  by  a  yearly 
tenant,  tho  land  from  2d  February  to  2d 
February,  the  buildings  from  1st  May  to  1st 
May.  The  landlord,  on  the  22d  October, 
1888,  served  the  tenant  with  a  notice  to  quit 
the  land  and  buildings,  "at  thc.cxpiration  uf 
half  a  year  fmm  tlio  di'livcry  of  this  notice, 
or  at  such  other  time  or  times  hs  your  present 
yearns  holding  of  or  in  the  said  premises,  or 


any  part  or  parts  thereof  respectively,  shall 
expire,  after  the  expiration  of  half  a  year  from 
the  delivery  of  this  notice:'' — Held,  that,  ns 
to  the  lands,  the  notice  was  to  be  considered 
a  notice  to  quit  on  2d  February,  18B5,  and 
that  the  landlord  might  recover  both  land 
and  buildings  after  that  day  in  ejectment. 
Doe  d.  WlUianut  v.  SmUh,  5  A.  ibE.  350;  0 
N.  &M.  829;  2  11.  &  W.  170. 

A  tenant  held  a  house  und  land  from  year 
to  year,  the  land  from  2d  of  February,  the 
liouBe,  &c.,  from  the  1st  of  May.  On  the  IGth 
of  February,  1838,  a  mUice  to  quit  was  served 
on  him,  requiring  him  to  quit  and  deliver  up 
tlie  farm  at  the  end  of  his  present  year's  hold- 
ing:— Held,  that  this  wnsagood  notice  to 
determine  the  tenancy  of  1839;  it  not  being 
shown  on  the  part  of  the  tenant,  that  the  land 
was  not  the  principal  subject  of  the.  holding. 
Doe  d.  Kindersley  v.  Hughes,  7  M.  &  W.  139. 

Where  a  tenant  held  a  farm,  as  to  the  arable 
lands,  from  Candlemas,  and  as  to  the  build- 
ings and  pastures,  from  May-day,  and  the 
rent  was  payable  at  Michaelmas  and  ]|[iady- 
day,  a  notice  to  quit  given  six  months  from 
Lady-day,  but  not  six  months  before  Candle- 
mas, was  insufficient.  Doe  d.  Orey  De  Wilton 
V. ,  2  East,  884. 

But  where,  under  an  agreement  by  a  tenant 
of  a  farm  **to  enter  on  the  tillage  land  ut 
Candlemas,  ami  on  the  house  and  all  other 
the  premises  at  I^dy-day  following,  nnd 
that  wlieu  he  left  the  farm  he  should  quit  the 
farm  according  to  the  times  of  entry  as  afore- 
said," the  rent  was  reserved  half-yearly  at 
Michaelmas  and  Lady-day: — Held,  that  a 
notice  to  quit,  delivered  half  a  year  before 
Lady-day,  but  less  than  half  a  year  before 
Candlemas,  was  good;  the  taking  being  in 
substance  from  Lady-day,  with  a  privilege  for 
the  incoming  temint  to  enter  ou  the  arable 
land  at  Candlemas  for  the  sake  of  plowing, 
&c.  Doe  d.  StricJdfind  v.  Spetice,  6  East,  120; 
2  Smith,  255. 

So,  an  agreement  to  take  a  farm,  the  arable 
land  from  Old  Candlemas,  the  ]msture  from 
Old  Lady-day,  and  the  meadow  from  Old  May- 
day, payin;;  rent  half  ycjirly  at  Old  Michael- 
mas and  Lady-day,  is  substantially  a  taking 
of  tho  whole  from  Old  Lady-day,  and  a  notice 
to  quit  delivered  before  Old  Michaelmas  is 
sufficient  to  determine  the  tenancy.  Doe  d. 
Daggett  v.  Snowden,  2  W.  Bl.  1224. 

Fonn  of   notioe  i    writing  or   poroL] — A 

parol  notice  to  quit  by  a  tenant  nnder  a  parol 
lease  is  sufficient.  Timmins  v.  Itawlinson,  8 
Burr.  1003;  1  W.  Bl.  538.  8.  P.,  Doe  d. 
Macartney  v.  Criek^  5  Esp.  196. 

Though  given  by  a  pernon  acting  as  steward 
of  a  corporation,  lioe  d.  lioeheier  v.  Pierce^ 
2  Camp.  96.  Sec  Smith  v.  Birmingham  Gas 
Compamj,  1  A.  &  E.  620;  8  N.  A  M.  771. 

What  certainty  is  requisite ;  and  construo- 
tion  of  contents  of  notice,  generally.]  A 
notice  dated  27th  and  served  on  the  28th 
September,  requirin^^  a  tenant  to  quit  *'at 
Lady-day  next,  or  at  the  end  of  his  current 
year,"  must  be  understood  to  mean  a  six 
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months'  and  not  a  two  days'  notice  to  quit. 
Doe  d.  Huntingtower  v.  CuUif&rd,  4  D.  &  R. 
249. 

For  the  court  will  look  to  the  intention  of 
the  parties,  and  where  general  language  is 
used,  which  is  open  to  doubt,  thej  will  intend 
if  possible  that  the  notice  has  a  sensible 
meaning,  and  construe  it  accordingly;  and  in 
this  case  a  two  days'  notice  could  not  have 
been  intended,  because  that  would  be  no 
notice  whatever.     lb. 

Notice  to  quit  at  the  end  and  expiration  of 
**the  current  year  of  your  tenancy,  which 
shall  expire  next  after  tl)e  end  of  one  half- 
year  from  the  date  hereof,"  was  held  suffi- 
cient. Ihe  d.  PhiUips  v.  Butler,  2  Esp.  580— 
Keiiyon. 

A  notice  to  quit  on  one  of  two  days,  as  on 
Old  or  New  Lady-day,  is  good,  if  served  six 
months  before  the  day  on  which  the  tenancy 
commenced.  Doe  d.  MaWteweon  v.  Wright- 
man^  4  Esp.  5— Kenyon. 

A  notice  delivered  to  a  tenant  at  Michael- 
mas, 1795,  to  quit  **  at  Lady-day,  which  will 
be  in  the  year  1795,"  was  a  good  notice  to 
quit  on  Lady-day,  1796.  Doe  d.  Bedford  v. 
knightley,  7  T.  R.  63;  1  Chit.  11. 

A  notice  to  quit  on  Lady-day  is  a  good 
termination  of  a  holding  either  from  Lady- 
day  old  or  Lady-day  new  style.  Derm  d. 
Willan  V.  Walker,  Peake's  Add.  Cas.  194— 
Heath. 

If  a  tenant  from  year  to  year  holds  from 
Old  Michaelmas,  a  notice  to  quit  at  Michael- 
mas generally  is  good.  Doe  d.  Uinde  v.  Vince, 
2  Camp.  256— Macdonald.  S.  P.,  Doe  ▼. 
Brookes f  2  Camp.  257,  n. — Ellenborough. 
But  see  Doe  d.  Spieer  v.  Lea,  11  East,  812. 

A  notice  to  quit  on  8t.  Michaelmas-day  is, 
primil  facie,  a  notice  to  quit  at  New  Michael- 
mas; but,  if  the  holding  is  from  Michaelmas, 
it  will  be  a  sufficient  notice  to  quit  at  that 
time.  Doe  d.  WiUis  v.  Perrin,  9  C.  &  P.  467 
—Parke.' 

But  a  notice  to  quit  at  Michaelmas  gener- 
ally will  be  held  to  mean  Old  Michaelmas,  if 
the  custom  of  the  country  is  to  hold  from  that 
time.  Furley  d.  Canterbury  v.  Wood,  1  Esp. 
198— Kenyon. 

An  indenture  of  lease  contained  a  clause, 
that  if  the  lessee  should  be  desii-ous  to  put  an 
end  to  the  term  at  the  end  of  the  first  fourteen 
years,  and  should  leave,  or  give  six  calendar 
months'  notice  in  writing,  immediately  pre- 
ceding the  end  of  the  first  fourteen  years, 
then  the  demise  should  cease  and  determine. 
The  lease  commenced  at  Michaelmas,  and  in 
November  of  the  fourteenth  year  of  the  term 
the  lessee  gave  notice,  in  writing,  that  he 
should  deliver  up  the  premises  on  the  24th 
June  next,  agreeably  to  the  covenants  of  the 
lease.  The  jury  found  that  the  lessor  under- 
stood the  notice  to  be  to  give  up  at  the  end 
of  the  fourteen  years:— Held,  that  it  was  bad, 
as  it  varied  from  the  proviso  in  the  lease. 
Cadby  v.  Martinez,  8  P.  &  D.  386;  11  A.  <& 
E.  720. 

Where,  on  a  written  agreement  to  demise 
from  the  following  '* Lady-day,"  a  notice  to 


qnit  **on  the  6th  April"  is  good,  parol 
evidence  being  adduced  to  show  that  by 
**  Lady-day"  the  parties  meant  "OM  L«ady- 
day."  Denn  d.  Peters  v.  ffopkineon,  3  I>.  & 
R.  607. 

A  notice  to  quit,  ''or  I  shall  insist  upoa 
double  rent,"  is  sufficiently  certain  to  support 
an  ejectment.  Doe  d.  Mattlieten  v.  Jcickitn^  1 
Dongl.  175. 

A  notice  to  quit  at  the  end  of  the  current 
year  of  tenancy,  **on  failure  whereof,  I  sliall 
require  you  to  pay  me  double  former  renf  or 
value  fur  so  long  as  you  detain  possess! oil,** 
is  an  unqualiOed  notice,  and  does  not  g^i  ve  the 
tenant  an  option.  Doe  d.  Lyster  v.  Oaldtcin, 
IG.  &  0.463;  2  Q.  B.  143. 

Notice  was  given  to  a  tenant  from  year  to 
year,  holding  from  Martinmas  to  Mariinmas, 
to  quit  ''on  the  ISth  day  of  May  next,  or 
upon  such  other  day  or  time  as  the  current 
year  for  which  you  now  bold  will  expire.'* 
The  notice  was  dated  and  served  on  21st 
October :  — Held,  bud.  Doe  d.  Biehmond 
(Mayor,  die.)  v.  Morphett,  7  Q.  B,  577;  9  Jur. 
776;  14  L.  J.,  Q.  B.  345. 

Where  a  tenant  is  entitled  to  six  months' 
notice,  a  notice  to  quit  ''at  the  expiration  of 
the  present  yearns  tenancy "  is  sufficient,  al- 
though it  does  not  appear  on  the  face  of  it 
that  It  was  given  six  months  before  the  period 
therein  specified  for  quitting.  Doe  d.  QorH 
V.  TinwUhy,  2  C.  &  K.  351— Rolfe. 

Where  a  tenancy  began  on  the  11th  October, 
a  notice  served  in  June,  1840,  requiring  the 
tenant  to  quit  **on  the  11th  of  October  now 
next  ensuing,  or  such  other  day  or  time  as 
your  tenancy  may  expire,"  is  a  three  months* 
notice  to  quit  in  October,  1840.  and  not  a  six 
months'  notice  to  quit  in  October,  1841. 
Mills  V.  Goff,  14  M.  &  W.  72;  14  L.  J., 
Exch.  249. 

A  notice  to  quit,  served  on  the  26th  of 
October,  1870,  to  determine  a  tenancy  from 
year  to  year,  which  commenced  on  the  Ist  of 
May,  1869,  required  the  tenant  to  give  up 
possession  on  the  1st  of  May,  1871,  "  provided 
the  tenancy  originally  commenced  on  the  Ist 
of  May,  or,  otlierwise,  at  the  end  of  the  year 
of  the  tentmcy  which  should  expire  next  after 
the  end  of  half  a  year  from  the  date  of  the 
notice;"  and,  in  January,  1872,  the  plaintifE 
brought  an  ejectment  for  the  lands,  claiming 
title  from  the  2d  of  May,  1871 :— Held,  that 
the  notice  was  effectual  to  determine  the 
tenancy  on  the  1st  of  November,  1871.  Ask" 
town  V.  Larhe,  6  Ir.  R.,  C.  L.  270— C.  P. 

Description  of  premises.] — A  misdescrip- 
tion of  the  premises  is  not  fatal,  if  they  are 
otherwise  sufficiently  designated,  so  that  the 
party  to  whom  the  notice  Ims  been  given  has 
not  been  misled.  Doe  d.  Cox,  4  Esp.  185— 
Ellenborough. 

But  a  notice  to  quit  a  part  only  of  premises 
leased  toget h er  is  bad.  Doe  d .  Bodd  v.  A  rcher^ 
14  East,  345. 

Where  a  farm  was  leased  for  twenty-one 
years  at  a  rent  of  180/.  i)er  annum,  consisting, 
as  described  in  the  lease,  of  the  Town  Barton, 
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and  its  several  parcels  described  by  name,  at 
the  rent  of  832. ;  other  closes  named,  at  other 
rents  of  5/.,  5^.,  and  IZ. ;  the  Shippea  Barton, 
and  its  several  parcels,  described  by  name,  at 
662. ;  with  a  power  reserved  to  either  party  to 
determine  the  lease  at  the  end  of  fourteen 
years,  on  giving  two  years'  previous  notice: — 
Held,  that  a  notice  by  the  landlord  to  his  ten- 
ant to  quit  **Town  Barton,  <&c.,  agreeably  to 
the  terms  of  the  covenant  between  us,  on  the 
expiration  of  the  fourteenth  year  of  your 
term,"  given  in  due  time,  was  sufficient.     lb. 

Where  a  house,  lands,  and  tithes,  are  held 
under  a  parol  demise  at  a  joint  rent,  a  notice 
to  quit  *^  the  houses,  lands,  and  premises, 
with  the  appurtenances,*'  includes  the  tithes, 
and  is  sufficient  to  put  an  end  to  the  tenancy. 
l}oe  d.  Morgan  v.  Church,  8  Camp.  71 — Lc 
Blanc. 

In  ejectment  to  recover  a  farm  at  n.,  the 
notice  to  quit  described  the  premises  to  be  at 
D..  which  was  a  distinct  })arish;  but  as  it 
did  not  appear  that  the  tenant  was  misled  by 
the  notice: — Held,  that  it  was  sufficient.  Doe 
d.  Armstrong  v.  WUkinMn,  4  P.  <&  D.  823 ; 
12A.&E.  748;  1  A.  &  H.  89. 

By  whom  notice  should  be  gi^en  and 
signed;  Joint  landlords  and  tenants.] — 
Where  joint  lessors  are  partners  in  trade,  a 
notice  t<>  quit  in  the  names  of  all,  signed  by 
fin<*  only,  is  valid.  Doe  d.  BUioity.  lltUme,  2 
BI.  &  K.  483. 

.V  notice  to  quit  signed  by  one  of  several 
V*nt  teniints  on  behalf  of  the  others,  is  suf- 
tidcnt  to  doterminc  a  tenancy  from  year  to 
vczir  as  to  all.  Doe  d.  Aslin  v.  Summersettf  1 
B.  &  Ad.  135. 

So  a  notice  to  quit,  given  by  a  person 
authorized  by  one  of  several  lessors,  joint 
tenants,  determines  the  tenancy  as  to  nil. 
Doed.  Kinder sley  v.  Uughea,  7  M.  &  W.  189. 

A  notice  to  quit  by  joint  tenants  to  a  ten- 
ant from  year  to  year  must  be  signed  by  all 
the  joint  tenants  at  the  time  it  is  served,  if  it 
is  given  by  one  of  them;  but  if  such  notice  is 
given  by  an  agent  on  behalf  of  the  joint  ten- 
ants, it  is  sufficient,  if  his  authority  is  sub- 
sequently recognized  by  all  of  them.  Good- 
title  d.  King  v.  W^oodward,  8  B.  <&  A.  689. 
S.  P.,  Dite  d.  Joliffe  v.  Sybourn,  2  Esp.  877. 

So,  where  there  are  three  joint  trustees  of 
an  estate,  a  notice  to  quit  or  discontinue  the 
po3sessi(m  given  by  two  is  bad,  even  thougli 
given  in  the  names  of  the  three,  and  the  third 
trustee  afterwards  adopts  it,  and  joins  in  the 
ejectment.  liight  d.  Fisher  v.  CtUheUy  5 
£ast,4Ul;  2  Marsh.  83;  5  Esp.  149. 

But  if  four  joint  tenants  jointly  demise 
from  year  to  year,  such  of  them  as  give  notice 
to  quit  may  recover  their  several  shares  in 
ejectment.  'Doe  d.  Wayman  v.  Chaplin,  3 
Taunt  120. 

A.,  a  brewer,  demised  a  public-house  to  B., 
undcran  agreement  that  he  sliould  hold  ff)r one 
year  certain,  and  that,  after  the  expiration  of 
that  time,  either  party  might  put  an  end  to 
the  tenancy,  by  giving  three  months'  notice 
to  quit,  the  rent  to  be  payable  quarterly ;  the 


agreement  contained  no  clause  of  re-entry. 
B.  took  possession,  and  paid  rent  to  A.,  who 
at  first  gave  him  a  receipt  in  his  own  namOi 
and  afterwards  in  the  joint  names  of  himself 
and  two  partners,  who  were  interested  with 
him  in  the  brewery.  After  B.  had  beeu  in 
possession  for  three  years.  A.  gave  him  a  no- 
tice to  quit  in  his  own  name  alone: — Held,  in 
ejectment,  that  A.  might  recover  on  his  own 
demise,  although  the  latter  receipts  for  rent 
were  given  in  the  names  of  himself  and  part- 
ners, and  that  no  clause  of  re-entry  was  neces- 
sary in  the  agreement  Doe  d.  Green  v. 
Baker,  2  Moore,  189;  8  Taunt.  241. 

Four  trustees  were  joint  landlords  of  a 
house  under  a  deed  of  trust;  and  notice  to 
quit  was  served  upon  the  tenant,  but  signed 
by  three  of  them  only:— 'Held,  that  the  notice 
was  sufficient  to  put  an  end  to  the  connection 
between  ail  the  parties  as  landlord  and  ten- 
ant. Alford  V.  Vickeryy  Car.  &  M.  280— 
Coleridge.  See  Doe  d.  Kinderdey  v.  Hughes, 
7  M.  &  W.  139. 

Notice  to  quit  to  a  tenant  of  lands  origi- 
nally devised  to  the  rector  and  churchwardens 
of  n  parish,  and  their  successors  in  trust, 
signed  by  the  rector  and  churchwardens,  re- 
quiring liim  to  deliver  up  the  premises  to  the 
rector  and  churchwardens  for  the  time  being, 
is  not  sufficient.  Doe  d.  Brooks  v.  Fairdough, 
6  H.  &  S.  40. 

—  mortgagors  and  mortgagees.] — ^A  notice 
to  a  tenant  to  quit  was  signed  by  the  mort- 
gagee after  the  mortgage  of  tiie  reversion.  A 
clause  ill  the  mortgnge  deed  provided  that  if 
the  interest  was  duly  paid  by  the  mortgagor 
the  principal  was  not  to  be  called  in  by  the 
mortgagee  imtil  a  |)eriod  aftor  the  date  of  the 
notice.  There  was  also  a  covenant  for  quiet 
enjoyment: — Held,  that  notwithstanding  this 
clause  the  signature  of  the  mortgagee  to  the 
notice  was  sufficient.  Burtf*n  v.  Dickenson,  17 
L.  T.,  N.  S.  246— Blackburn. 

A  notice  to  quit  signed  by  the  mortgagor  Is 
sufficient  to  determine  a  teimncy  created  be- 
fore the  mortgage,  when  the  tenant  Icnew, 
previously  to  the  service  of  the  notice,  that 
the  mortgagor  had  a  general  authority  from 
the  mortg»]gee  to  determine  tenancies.  Stack- 
pools  V.  Parkinson^  8  Ir.  U.,  C.  L.  561 — ^Exch. 

A  notice  to  quit,  signed  by  the  mortgagor, 
who  had  a  general  authority  from  the  mort- 
gagee to  determine  tenancies,  is  sufficient  to 
determine  a  tenancy  created  before  the  mort- 
gage, althongli  the  notice  does  not  purport 
on  the  face  of  it  to  be  on  behalf  of  the  mort- 
gagee.    1  &. 

—  agents,  receivers,  and  oolleoton  of  rent, 
&o.] — ^A  notice  to  quit  must  be  such  that  the 
tenant  may  safely  act  on  it  at  the  time  of 
receiving  it;  therefore  a  notice  by  an  un- 
authorized agent  cannot  be  made  good  by  an 
adoption  of  it  by  the  principal  after  the 
proper  time  for  giving  it.  Doe  d.  Lysler  v. 
Goldunn,  1  G.  &  D.  463;  2  Q.  B.  148.  8.  P., 
Doe  d.  Mann  v.  WarUers,  10  B.  ft  C.  626;  5 
M.  &  R.  857. 
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A  notice  to  qnit,  given  by  an  agent  in  the 
names  of  A.  and  B.,  and  also  several  other 
parties,  is  valid  as  a  notice  from  A.  and  B. 
only.  Doe  d.  Bailey  v.  FotUr,  8  C.  B.  215; 
15  L.  J.,  C.  P.  208. 

A  notice  to  quit,  given  by  an  ogent  of  the 
landlord  to  receive  rents,  is  not  sufficient, 
without  a  recognition  by  the  landlord;  the 
bringing  of  an  action  founded  on  the  notice 
is  not  of  itself  a  recognition.  Doe  d.  Bhodes 
V.  BobiMon,  8  Bing.  N.  C.  077;  4  Scott,  896; 
8  Hodges,  84;  1  Jur.  850. 

In  ejectment  by  a  corporation  against  a 
tenant  from  year  to  year,  a  notice  to  quit 
given  by  the  steward  of  the  corporation  is 
sufficient,  without  evidence  that  be  had  an 
authority  under  seal  from  the  corporation  for 
tlie  purpose.  Doe  d.  Boeheater  v.  Pieree,  2 
Camp.  90 — ^Macdonald.  And  see  Doe  d.  Ply- 
mouth  (Mayor,  dx,)  v.  imu,  2  Chit.  170. 

A  notice  to  quit  given  to  a  mere  collector  of 
rents  is  not  good.  Pearse  v.  BouUer,  2  F.  & 
F.  133— Martin. 

A  receiver  appointed  by  the  Court  of 
Chancery,  with  a  general  authority  to  let  the 
lands  to  tenant-s  from  year  to  year,  has  also 
authority  to  determine  such  tenancies  by  a 
regular  notice  to  quit.  Doe  d.  Manack  v. 
Bead,  12  East,  57. 

A  lease,  dated  October,  1825,  to  which  the 
king  was  a  party,  was  granted  by  the  com- 
missioners of  his  Majesty^s  woods  and  forests, 
containing  a  clause,  that,  if  tlie  commission- 
ers for  the  time  being  should,  at  any  time 
(Turing  the  term,  bo  minded  or  desirous  to 
determine  the  demise,  and  of  such  their  mind 
and  desire  should  cause  '  *  one  calendar  month^s 
notice  in  writing  under  their  hands  "  to  be 
given  to  the  lessee,  the  lease,  at  the  expira- 
tion of  such  notice,  should  cease,  detcrtnine, 
and  be  absolutely  void : — Held,  that  the  lease 
was  determined  by  a  notice  signed  by  two 
only  out  of  three  conunissioners,  by  virtue  of 
10  Geo.  4,  c.  50,  s.  92.  Coomhes  v.  Dutton,  5 
M.  &  W.  409. 

In  October,  1868,  the  trustees  of  G.  's  mar- 
riage settlement  purchased  a  farm,  G.  furnish- 
ing a  portion  of  tiie  purchase-money.  From 
the  time  of  the  purchase  G.  assumed  the  en- 
tire control  over  the  farm,  and  had  for 
twenty-six  years  been  allowed  by  the  trustees 
to  have  the  entire  management  of  all  the  other 
settled  estates.  At  the  time  of  the  purchase 
the  defendant  was  yearly  tenaut  of  the  farm 
to  tlie  vendor.  G.  negotiated  with  him  as  to 
the  terms  and  continuance  of  the  holding,  and 
he  treated  with  and  considered  G.  as  tiie  legal 
owner: — Hchl,  that  G.  had  authority  from 
the  trustees  to  give  the  defendant  notice  to 
q!iit,  and  that  a  notice  given  in  his  own  name, 
not  purporting  to  be  given  as  agent  of  the 
trustees,  was  valid.  Jonee  v.  Phipps,  0  B.  & 
S.  701;  3  L.  R.,  Q.  B.  303;  87  L.  J.,  Q.  B. 
173;  10  W.  R.  1018;  18  L.  T.,  N.  8.  655. 

An  agent,  being  authorized  in  writing  to 
manage  lands  in  the  name  and  on  behalf  of 
their  owner,  to  perform,  in  his  name,  certain 
specified  duties  relating  to  them,  which  would 
require  the  agent^s  personal  attendance,  and 


also,  in  bis  name,  to  sign,  serve  and  give 
notices  and  other  documents  necessary  to  he 
served  upon  or  given  to  the  tenants  for  the 
purpose  of  carrying  into  effect  such  manage- 
ment, served  a  notice  to  quit  signed  by  him  in 
his  own  name,  but  purporting  to  lie  served 
by  him  as  such  agent,  and  on  behalf  of  the 
landlord: — Held,  asutficient  notice  to  deter- 
mine a  yearly  tenancy.  Krne  v.  Artnatrowf,  0 
It.  R.,  0.  L.  279;  20  W.  R.  870— Exch. 

To  whom  to  be  given.] — Wliere  two  tenants 
hold  premises  in  common,  notice  to  quit  to 
one  of  them  is  sufficient  to  determine  the 
tenancy.  Doe  d.  Macartney  v.  Crict,  5  Espi 
196— Ellenborough . 

At  least  it  is  evidence  that  the  potice 
reached  the  other  tenant  who  lived  elsewhere. 
Doe  d.  Bradford  v.  ^Yatkin»,  7  Bast,  551;  S 
Smith,  517. 

But  if,  upon  notice  te  <^uit  given  to  a  ten- 
ant, he  gives  notice  to  his  under-tenants  to 
quit  at  the  same  tiitie,  and  upon  the  expimtioa 
of  the  notice  he  quits  so  much  as  is  occupied 
by  himself,  but  his  under-tenants  refuse  to 
quit,  an  ejectment  may  still  be  maiiitiined 
against  hun  for  so  much  as  his  under  tenants 
have  not  given  up.    Boe  v.  Wigga,  2  N.  R  330. 

A  tenant  from  year  to  year  underlet  part  of 
the  premises,  and  then  gave  up  to  his  land- 
lord the  part  remaining  in  his  own  possessioo, 
without  either  receiving  a  regular  noticts  to 
quit  the  wholc>  or  giving  notice  to  quit  to  his 
sub- lessee,  or  even  surrendering  that  part  in 
the  name  of  the  whole  (suppitsiug  that  any- 
thing sliort  of  a  regular  notice  to  quit  fmm 
the  landlord  to  his  immediate  tenant  would, 
after  such  sub -letting,   have  determined  the 
tenancy  in  the  whole): — Held,  that  the  land- 
lord could  not  entitle  himself  to  recover  against 
the  sub- lessee  (there  being  no  privity  of  con- 
tract between  them),  upon  giving  half  a  year's 
notice  to  quit  in  his  own  name,  and  not  in  the 
name  of  his  first  lessee:  for,  as  to  the  part  so 
underlet,  the  original  tenancy  still  continued 
undetermined.     Pleasant  d.  llayton  v.  Benson, 
14  East,  234. 

Where  A.  has  been  tenant  of  certain  prem- 
ises, and  upon  liis  leaving  them  B.  took 
possession: — Held,  that,  in  the  absence  of 
any  evidence  to  the  contrary,  it  might  be  pre- 
sumed that  he  came  in  as  assignee  of  A., 
altiiough  he  never  paid  rent,  and  that  notice 
to  quit  was  rightiv  given  to  B.  Doed.  Morris 
V.  mUiams,  6  B.  '&  C.  41 ;  0  D.  &  R.  30. 

Direction  and  address.] — It  is  not  necessary 
that  a  notice  t(»  quit  should  be  directed  to 
the  tenant  in  possession,  if  proved  to  have 
been  delivered  to  him  at  the  proper  time. 
Doed.  Matthewsonv,  Wrighiman,  4  Ksp.  5— 
Ken yon. 

And  if  a  notice  to  quit  is  directed  to  the 
tenant  by  a  wrong  Christian  name,  and  be 
keeps  it  and  does  not  send  it  back,  it  i3  a 
waiver  of  the  misdirection,  and  the  lessor 
may  recover  on  it  if  there  was  no  other  tenant 
of  the  name.  Doe  v.  Spiller,  6  Esp.  70— 
EUenborough. 
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Service.] — ^A  notice  to  quit  is  sufficiently 
served  upon  a  tenant  if  it  can  be  shown  that 
it  came  to  his  hands  before  the  six  months 
preTiously  to  the  expiration  of  his  year  of 
holding,  though  the  notice  had  been  served 
only  by  having  been  put  under  the  door  of 
the  tenant^s  house.  Alford  v.  Vickery,  Car. 
&  M.  280->Coleridge. 

The  regular  service  of  a  notice  to  quit  held 
to  have  l^en  properly  inferred  from  the  cir* 
cumstance  of  ttie  tenant's  speaking  about 
^^tbe  notice  to  quit  which  he  had  received/' 
and  engaging  a  valuer  to  value  his  rights  as 
an  outgoing  tenant.  Doe  d.  Simpson  v.  Ilall^ 
5  M.  &  G.  795. 

If  a  notice  to  quit  is  served  on  the  tennnt^s 
vife  at  the  house,  accompanied  by  a  state- 
ment, that  the  paper  delivered  is  **  a  notice  of 
discharge,"  it  is  sufficient.  Smith  v.  Clark^ 
9  D.  P.  C.  202;  1  W.  P.  C.  44.  8.  P., 
PuUeny  v.  Shelton,  5  Yes.  261,  n. 

The  mere  leaving  of  a  notice  to  quit  at  the 
tenant^s  house  with  a  sci-vant,  without  further 
proof  of  its  having  been  explained  to  the 
servant,  or  that  it  came  to  the  tenant's  hands, 
is  not  sufficient.  Ihe  d.  Burosn  v.  LucaSj  5 
Esn.  153 — Ellcnborough. 

But  where  the  tenant  of  an  estate  holden 
by  the  year  has  a  dwelling-house  at  another 
place,  the  delivery  of  a  notice  to  quit  to  his 
servant  at  the  dwelling-house  is  strong  pre- 
sumptive evidence  that  the  master  received 
the  notice.  Jones  d.  Griffiths  v.  Marshy  4  T. 
R.  404. 

An  ejectment  against  the  bailiffs  pro  tcm- 

Sore  of  a  corporation,  cannot  be  maintained 
y  proving  payment  of  rent  for  the  premises, 
by  the  annual  predecessors  of  the  defendants, 
in  the  same  office  for  several  years  before, 
and  service  of  the  notice  to  quit  on  the  de- 
fendants, the  existing  bailiffs;  for  the  pay- 
ment of  such  rent  by  the  bailiffs  in  succes- 
sion is  merely  evidence  of  a  tenancy  in  the 
corporation.  But,  at  any  rate,  such  tenancy 
may  be  determined  by  a  notice  to  the  cor- 
poration to  quit,  served  on  its  officers.  Doe 
d.  Carlisle  v.  Woo&man,  8  East,  237. 

Delivery  of  a  notice  to  quit  to  the  servant 
is  sufficient,  though  the  tenant  might  not 
have  been  informed  of  it  till  within  the  half- 
year  after  its  expiration,  especially  as  'the 
scrva!:^  might  have  been  called,  but  was  not. 
Doe  d.  Neville  v.  Dunbar^  M.  &  M.  10— 
Abbott. 

A  notice  to  quit,  served  upon  Thomas  Mit- 
chell, the  servant  of  John  Mitchell,  instead 
of  upon  John  Mitchell,  although  the  latter 
afterwards  acknowledged  having  seen  the 
notice,  and  referred  to  the  mistake,  is  not 
sufficient.    Doe  v.  Mitchell^  1  Jur.  705. 

A  notice  to  quit  is  good,  though  given  on 
a  Sunday.  Sangster  v.  Noy^  16  L.  T.,  N.  8. 
157— Sir  Eardlcy  Wilmot,  C.  C.  J. 

The  service  of  a  notice  to  quit,  made  at  the 
house  of  the  tenant  upon  a  person  whose  duty 
it  would  be  to  deliver  the  notice  to  the  tenant, 
is  sufficient  to  sustain  ejectment,  although  in 
fact  the  notice  was  never  delivered  to  the 
tenant.     Tanham  v.  Nicholsony  5  L.  R.,  H.  L. 


Cas.  501;  0  Jr.  R.,  C.  L.  188;  reversing  JVic*- 
olson  V.  Tanhamy  18  \V.  R.  533;  4  Ir.  R.,  C. 
L.  185— Q.  B. 

The  presumption  in  such  a  case  is  that  it 
did  reach  the  tenant  himself.     lb. 

In  such  n  case  the  question  is  not  whether 
the  servant  performed  his  duty  in  delivering 
it  to  his  master,  but  whether  the  servant  was 
to  be  considered  as  the  agent  of  the  master 
to  receive  the  notice.  If  he  was,  the  service 
of  the  notice  will  effectually  bind  the  master. 
Jb. 

The  fact  that  the  agent  who  received  the 
notice  destroyed  it  would  liberate  entirely  the 
person  who  delivered  the  notice,  but  would 
not  libemte  the  person  whose  agent  had  re- 
ceived and  destroyed  it.     lb. 

When  there  has  been  service  of  notice  to 
quit  left  at  the  tenant^s  house  with  a  servant 
of  the  tenant,  such  a  fact  is  more  than  pre- 
sumptive evidence  of  a  service  on  the  tenant. 
The  land  lord -s  right  would  otherwise  be  con- 
trolled by  something  to  which  the  landlord 
was«an  utter  stranger,     lb. 

But  even  if  only  presumptive  evidence  of 
the  service,  the  evidence  to  rebut  it  must  be 
proof  of  the  fact  that  tiie  notice  did  not  come 
to  the  knowledge  of  the  tenant  at  all.     lb, 

T.  lived  in  a  house  wiiere  his  two  sous 
and  his  daugtUer  also  resided.  T.  was  imbe- 
cile. The  house  was  managed  by  his  daugh- 
ter, the  farming  business  by  his  two  sons.  A 
notice  to  quit,  addressed  to  the  father,  was 
served  at  the  house  by  delivery  to  the  dangii- 
ter.  She  put  it  on  tlie  dresser  in  the  kitchen, 
and  afterwards  burnt  it.  One  of  the  sons 
knew  of  its  existence,  but  was  not  shown  to 
have  known  its  exact  term»,  though  he  was 
aware  of  its  nature: — Held,  that  this  was  a 
service  sufficient  to  entitle  tlie  landlord  to 
maintain  ejectment  against  the  father,     lb. 

A  tenant  from  year  to  year  died  intestate,, 
and,  no  administration  being  taken  out,  hia 
widow  continued  in  possession  and  paid  the- 
rent;  the  landlord  served  a  notice  to  quit  on. 
her,   and,  on   its  expiration,    he,    with  her 
assent,  entered  into  an  agreement  with  a  new 
tenant  for  letting  the  premises,  in  pursuance 
of  which  the   new  tenant  entered  and  paid, 
rent;    subsequently  a  son  of  the  deceased 
tenant  took  out  administration  to  him,  and 
brought  an  ejectment  as  administrator  to  re- 
cover possession: — Held,  that  the  service  of 
the  notice  to  quit  on  the  widow,  the  person  in 
possession,  was  sufficient,  in  the  absence  of  a. 
legal  personal  representative  of  the  deceased 
tenant,  to  determine  the  tenancy  which  had. 
been  in  him,  and  was  effectual  for  such  deter- 
mination even  as  against  the  legal  ^K^rsonaL 
representative  subsequently  raised,  and  that 
therefore  the  plaintiff  was  not  entitled  to- 
recover  possession.     Sweeny  v.  Sweeny ,  10  Ir. 
R.,  C.  L.  875— Exch. 

Proof  of  notice.] — A  notice  to  quit,  in  writ-  - 
iug«  signed  by  the  party  giving  it,  and  atteste<l< 
by  a  witness,  before  17  &  18  Vict.  c.  125,  s. 
20,  wliich  renders  it  unnecessary  to  call  the- 
attesting  witness  in  such  a  case,  must  have- 
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been  prored  by  calling  that  witness,  or  his 
absence  must  have  been  accounted  for;  proof 
that  it  was  served  on  the  tenant,  that  he  read 
It,  and  did  not  object  to  it,  was  not  sufficient. 
Doe  d.  Syha  t.  Dnrnford,  2  M.  &  S.  62. 

Where  it  was  the  usual  course  of  practice 
in  an  attomey^s  office  for  the  clerks  to  serve 
notires  to  quit  on  tenants,  and  to  indorse  on 
duplicates  of  such  notice  tlie  fact  and  time  of 
such  service;  and,  on  one  occasion,  the  at- 
torney himself  prepared  a  notice  to  quit  to 
serve  on  the  tenant,  took  it  out  with  him, 
together  with  two  others  prepared  at  the 
same  time,  nnd  returned  to  nis  office  in  the 
evening,  having  indorsed  on  the  duplicate  of 
each  notice  a  memorandum  of  his  having 
delivered  it  to  the  tenant;  and  two  of  them 
were  proved  to  have  been  delivered  by  him 
on  that  occasion :— Held,  on  the  trial  of  an 
ejectment,  after  the  attorney's  death,  that  the 
indorsement  so  made  by  him  was  admissible 
to  prove  the  service  of  the  third  notice.  Doe 
d.  PaUethall  v.  Turford,  3  B.  <&  Ad.  890. 

In  an  ejectment  against  a  weekly  tenant, 
(ho  notice  proved  was,  to  quit  on  Wednes- 
day, the  4th  August.  The  witness,  who  was 
called  to  prove  that  Wednesday  was  the  ex- 
piration of  the  current  week  of  the  tenancy, 
«aid  **  that  he  guessed  "  the  defendant  came 
in  **  about  Tuesday  or  Wednesday,  but  had 
no  recollection  which:'* — Held,  insufficient. 
Doe  cl.  Finlai/ton  v.  BayUy^  5  C.  &  P.  67— 
Tindal. 

Notice  to  quit  may  be  proved  by  a  dupli- 
cate or  nn  examined  copy,  without  any  notice 
having  been  given  to  produce  the  original. 
Doe  d.  FU-ming  v.  SomertoHy  7  Q.  B.  58;  0 
Jur.  775;  14  L.  J.,  Q.  B.  210. 

A  person  who  was  employed  to  serve  notices 
to  quit,  and  whose  duty  it  was  to  inform  his 
employer  of  their  service,  was  sent  with  a 
notice  to  serve  on  R.  C,  and  on  his  return  he 
signed  a  mcmoramlum,  ^*29rh  September, 
served  R.  C."  It  turned  out,  in  fact,  that  he 
had  served,  not  R.  C,  but  W.  C,  his  father. 
It  was  proposed  to  show  that  he  stated  this 
fat^t  to  his  employer  on  his  return,  but  the 
memorandum  naving  been  prepared  before- 
hand, was  not  altered: — Held,  that  this  evi- 
dence was  not  admissible  after  his  death,  as  it 
was  not  made  in  the  course  of  business  or  in 
discharge  of  a  duty.  Stapylton  v.  Clough,  2 
El.  &  Bl.  933;  2  C.  L.  R.  200;  18  Jur.  00; 
23  L.  J.,  Q.  B.  5. 

The  custom  of  the  country  is  not  admissible 
to  prove  that  a  notice  to  quit,  served  on  the 
xti\\  of  April,  is  a  good  notice  to  quit  by 
reason  of  the  tenancy  being  a  Michaelmas 
tenancy,  but  it  must  be  proved  by  direct 
■evidence  that  such  is  the  case.  Hogg  v. 
XorrU,  2  F.  &  F.  240— Erie. 

Between  nine  and  ten  o'clock  on  the  25th 
3Iarch,  a  tenant  put  into  a  post-office  in 
•London  a  letter,  containing  a  notice  to  quit 
•iiti  the  following  Michaelmas,  nnd  addressed 
to  the  place  of  business  of  his  landlord's 
agent.  The  agent  was  at  his  place  until  be- 
tween six  and  seven  o^clock  in  the  evening, 
and  did  not  receive  the  letter,  but  found  it 


on  the  following  morning: — Held,  a  sufficieDt 
notice  to  determine  the  tenancy,  tiie  jury 
having  found  that  the  letter  was  delivered  on 
the  25th  of  March,  after  the  agent  had  left  hit 
place  of  business.  PapUlon  v.  BrwUon,  5  IL 
&  N.  518;  29  L.  J.,  Exch.  205. 

BIEsot  of  notice  in  evidence,  and  upon  rigbts 
of  parties,] — A  notice  by  the  owner  of  prem- 
ises, requiring  a  tenant  in  vosse^sion  **to 
leave  the  premises  he  then  rentm  of  the  owner 
at  Lady-day  next,"  is  not  conclusive  evidence 
of  a  demise  from  a  testator  to  the  party  in 
possession.  Doe  d.  Wileoekton  v.  Lynek^  % 
Chit.  683.  And  see  Bithop  v.  Bowardy  8  D. 
&R.  293;  2B.  &C.  100. 

A  notice  to  quit  is  not  primd  facie  evidcDoe 
of  the  period  of  the  year  when  the  tenancy 
commenced.  Doed.  Ai^y.  Caltert^  2  Camp. 
387— Ellenlwrough. 

A  notice  was  given  on  the  23d  March,  by  a 
landlord  to  his  tenant,  to  quit  at  the  expira- 
tion  of  the  current  year;  a  declaration    zn 
ejectment,     laying   the   demise  on    the     lat 
November,  was  on  the  10th  January  following 
served  upon  the  tenant,  who  at  the  time  made 
no  objection  to  the  notice  to  quit,  Imt  said  he 
should  go  out  as  soon  ns  he  could  fit  himtielf : 
— Held,  to  be  primd  facie  evidence  that  the 
tenancy  commenced  at  Michaelmas,  and  w^ts 
determined  lx;fore  the   day  of  the   demise. 
Doe  d.  Baker  v.    Womhcell^    2  Camp.  559 — 
Ellen  borough. 

So,  if  the  notice  to  quit  is  served  person- 
ally on  the  tenant  in  possession,  and  he  makes 
no  objection  to  it,  it  is  primil  facie  evidence 
to  be  left  to  the  jury,  that  the  tenancy  com- 
menced at  the  season  of  the  year  when  the 
notice  to  quit  expires.  Doed,  Clargeg  v.  Fnr9ter^ 
13  East,  405.  S.  P.,  Tfuymaed,  JoneeY,  Thonuu, 

2  Camp.  047. 

A  notice  desiring  the  tenant  to  ''quit  the 
premises  which  you  hold  under  me.  your  term 
therein  having  long  since  expired,"  does  not 
recognise  a  subsisting  tenancy  from  year  to 
year  subsequent  to  the  term,  but  is  a  mere 
demand  of  possession.  Doed,  OoditeU  v.  IngliSj 

3  Taunt.  54. 

If  a  tenant  disputes  the  time  when  his  ten- 
ancy commences,  and  that  his  notice  to  quit 
does  not  correspond  with  it,  it  is  incumbent 
on  him,  and  not  on  the  lessor,  to  show  the 
true  time  of  the  commencement  of  the  ten- 
ancy. Doe  d.  Mdttheweon  v.  Wrightrnan^  4 
Esp.  5 — Kenyon. 

Where  a  tenant,  on  being  applied  to  re- 
specting the  commencement  of  his  holding, 
informs  the  imrty  that  it  begins  on  a  certain 
day,  and  notice  to  quit  on  that  day  is  given 
at  a  subsequent  time,  he  will  be  bound  by  the 
information  he  so  gave,  and  not  be  permitted 
to  show,  that  in  fact  it  be^^an  at  a  different 
time.  Doe  d.  Eyre  v.  LaviUy^  2  Esp.  035— 
Kenyon. 

A  remaindcr-mnn  received  rent  from  the 
lessee  of  a  void  lease,  and  having  given  no- 
tice to  quit,  conveyed  the  property  by  virtue 
of  a  j)ower  to  A. : — Held,  tlmt  in  ejectment 
the  purchaser  might  take  advantage  of  the 
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notice  given  by  the  remainder-man.     Doe  d. 
BSffremont  v.  Hdlings,  0  .Tur.  831— Q.  B. 

Kotice  to  quit  was  given,  and  it  expired  at 
ILiAdy-day,  1840;  the  tenant  held  on  till  Lady- 
dMj,  1841;  but  since  the  former  period  there 
liaii  been  no  payment  of  rent,  nor  any  other 
overt  act  to  show  that  a  new  tenancy  was 
created.  The  landlord  distrained  for  rent 
due  at  Lady-day,  1841: — Held,  that  the  dis- 
tress was  not  ju9ti6able.  The  landlord  ought 
to  have  sned  for  use  and  occupation.  A{/ord 
▼.  Vklxry,  Car.  &  M.  280— Coleridge. 

Lands  were  settled  with  a  power  to  lease. 
A..,  the  tenant  for  life  under  the  settlement, 
mode,  in  May,  1807,  a  lease  which  was  not  a 
^ood  execution  of  the  power,  and  received 
rent  in  conformity  with  the  terms  of  the  lease, 
l>j  which  the  rent  was  payable  on  Lady -day, 
Midsummer,  Michaelmas,  and  Christmas  days. 
6.,  A  succeeding  tenant  for  life,  also  received 
rent  in  conformity  with  the  terms,  and  after- 
wards, in  conjunction  with   C,   rcmaiiider- 
inan  in  tail  ex[)cctant  upon  B.^s  estate    for 
life,  settled  the  land  to  such  uses  as  C.  should 
ap|X)int,  and,  in  default  of  appointment,  to 
C   for  life,  remainder  to  a  trustee  for  C.  for 
C.^s  life,  remainder  to  the  right  heirs  of  C.  C. 
received  rent  l>efore  B.^s  death,  according  to 
the  terms  of  the  lease;  and,  after  B.^s  death, 
^ve  notice  to    the  lessee,   on   21st   March, 
1838,   to  quit  ''on  20th  of  September*next, 
or  at  the  expiration  of  the  current  year  of 
your  tenancy."     On  19th  of  February,  1830, 
C.   appointed  to  N.  in   fee: — Held,  that,  as 
between  C.  and   the   lessee,   the  notice  was 
good,  and  determined  the  tenancy  rand  that 
N.,    at  the  expiration  of  the  notice,  might 
evict  the  lessee;  for  that,  if  N.  held  under 
the  creator  of  the  power  of  B..  no  notice  to 
quit  was  necessary  as  against  N.,  and  if  N. 
held  under  the  appointer,  C,  he  might  take 
advantage  of  the   notice  at  the  expiration. 
Doe  d.  Egrenwnt  v.  Fonoood^  3  Q.  B.  027. 

A  notice  to  quit  was  served  during  the 
pendency  of  an  ejectment  for  non-payment 
of  rent,  in  which  judgment  was  subsequently 
entered  and  an  habere  executed ;  an  order  for 
restitution  having  been  afterwards  obtained 
by  the  tenant,  an  ejectment  on  the  title  was 
then  brought,  founded  upon  the  notice  to 
Quit: — Held,  that  the  notice  to  quit  was  not 
effectual  to  determine  the  tenancv.  Uall  v. 
Flanagan,  11  Ir.  U.,  C.  L.  470— Exch. 

What  amounts  to  waiver  of  benefit  of  notice ; 
and  efifeot  of  waiver.] — If  a  landlord  receives 
rent  accrued  duo  after  the  expiration  of  a 
notice  to  quit,  it  is  a  waiver  of  that  notice. 
Ooodright  .6,  Charter  v.  Cordwent,  5  T.  It. 
219. 

So,  if  he  distrains  for  such  rent.  SoueJi  d. 
Ward  v.  WUUnoale^  1  H.  Bl.  311.  ^e^Jenner 
▼.  Clegg,  1  M.  &  Rob.  213. 

But  the  mere  acceptance  of  rent  by  a  land- 
lord, for  occupation  subsequently  to  the  time 
when  the  tenant  ought  to  have  quitted  accord- 
ing to  the  notice  given  him  for  that  purpose, 
is  not  of  itself  a  waiver  on  the  part  of  the  land- 
lord of  such  notice,  but  matter  of  evidence 


only,  to  be  left  to  the  jury  under  the  circum- 
stances of  the  case.  Ihe  d.  Cheney  v.  Batten^ 
Cowp.  428;  0  East,  314,  n. 

The  receipt  by  an  aut  horized  agent  of  rent 
due  at  Michaelmas,  is  primll  facie  a  waiver  of 
a  notice  to  quit  at  Midsummer.  Doed,  AshY. 
Caherty  2  Camp.  887 — Ellenborough. 

But  where  rent  is  usually  paid  to  a  banker, 
if  the  banker,  without  any  8|)ccial  authority, 
receives  rent  accruing  after  the  expiration  of 
a  notice  to  quit,  the  notice  is  not  thereby 
waived.     Tb. 

A  landlord  gave  a  notice  to  quit  different 
parts  of  a  fnrm  at  different  times,  which  the 
tenant  neglected  to  do  in  part,  in  consequence 
of  which  the  landlord  commenced  an  eject- 
ment; and  before  the' last  period  mentioned 
in  the  notice  had  expired,  the  landlord,  fear- 
ing that  the  witness,  by  whom  he  was  to 
prove  the  notice,  would  die,  gave  another 
notice  to  quit  at  the  respective  times  in  the 
following  year,  but  continued  to  proceed  with 
his  ejectment: — Held,  tiic  second  notice  was 
no  waiver  of  the  first.  Doe  d.  Williams  v. 
Uamphreya,  2  East,  237. 

And  a  second  notice,  delivered  to  a  tenant 
after  the  expiration  of  a  former  notice,  to 
quit  on  a  subsequent  day,  or  to  pay  double 
rent,  is  no  waiver  of  such  first  notice,  or  of 
the  double  rent  which  has  accrued  under  it. 
Messenger  v.  Armstrong,  1  T.  It.  53. 

If.  after  the  expiration  of  a  notice  to  quit, 
the  landlord  gives  the  tenant^  fresh  notice, 
that,  unless  he  quits  in  fourteen  days,  he  will 
be  required  to  pay  double  value,  the  second 
notice  is  no  waiver  of  the  first.  Doe  d.  Digby 
V.  Steel,  3  Cam  p.  117 — Ellenlwrough. 

A  landlord  of  premises,  about  to  sell  them, 
gave  his  tenant  notice  to  quit  on  the  11th  o/ 
October,  1806,  but  promised  him  not  to  turn 
him  out  unless  they  were  sold;  and  not  being 
sold  till  February,  1807,  the  tenant  refused  on 
demand  to  deliver  up  possession;  and  on 
ejectment  brought: — Ileld,  iliat  the  promise 
(which  was  performed)  was  no  waiver  of  the 
notice,  nor  opemted  as  a  license  to  be  on  the 
premises  otherwise  than  subject  to  the  land- 
lord's right  of  acting  on  such  notice,  if 
necessary:  nn<l  therefore,  that  the  tenant  not 
having  delivered  up  possession  on  demand 
after  a  sale,  was  a  trespasser  from  the  expira- 
tion of  the  notice  to  quit.  Whileacre(\.  BouU 
v.  8ymond9^  10  East,   13. 

In  an  action  for  rentof  coal,  the  issue  being 
whether  or  not  the  defendants,  having  given 
notice  to  quit,  had  afterwards  waived  the 
notice,  and  continued  the  tenancy,  it  was 
proved  that,  after  the  time  fixed  by  the  notice 
had  expired,  they  continued  for  two  months, 
working  out  certain  portions  of  the  coal, 
which,  however,  as  they  contended,  it  was 
usual  for  a  tenant  to  take  away  on  abandon- 
ing such  a  work: — Held,  that  it  was  for  the 
jury  to  decide,  on  this  issue,  whether  or  not 
the  defendants,  in  remaining  for  the  two 
months,  intended  to  waive  the  notice,  and 
continue  the  tenancy.  Jones  v.  Shears,  4  A. 
&  E.  832;  0  N.  &  M.  428;  2  H.  &  W.  43. 

No  continuance  of  the  tenancy  is  neces 
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■arily  implied,  from  the  mere  fact  of  a 
tcnant^s  contiouinpf  in  possession  after  tlie 
expiration  of  a  notice  to  quit  given  by  such 
tenant.    lb. 

Where  a  tenant  gave  his  Uindlord  notice  to 
quit  at  Michaelmas,  1835,  and  subsequently 
made  an  offer  to  remain  another  year,  to  which 
the  agent  of  his  landlord  replied,  that  **H. 
(the  landlord)  has  directed  mo  to  inform  you 
that  he  could  only  consent  to  accept  your 
offer  of  420/.  for  the  farm  from  Michaelmas 
next  to  Michaelmas,  1830,  subject  to  the  ex- 
isting covenants,  provided  I  could  not  find  a 
tenant  at  the  rent  it  appeared  to  be  worth  by 
the  1st  of  August;"  the  tenant  then  assented 
to  these  terms  :->Hcld,  that  if  the  above 
amounted  to  a  substantive  agreement  at  all, 
it  was  an  implied  condition  on  the  ])art  of 
the  tenant  to  allow  any  one  wishing  to  take 
the  farm  to  go  over  the  land,  and  the  tenant 
having  refused  to  do  so,  the  agreement  fell  to 
the  ground,  and  the  notice  to  quit  at  Michael- 
mas. 1835,  remained  good.  Ihs  d.  Hertford 
V.  Sunt,  2  Gale,  102;  1  M.  &  W.  090. 

Though  payment  and  acceptance  of  rent 
accruing  after  iho  expiration  of  a  notice  to 
quit  amount  to  a  waiver  of  the  notice,  a  de- 
mand of  such  rent  does  not  necessarily  oper- 
ate as  a  waiver;  and  it  is  a  question  for  the 
jury,  and  not  for  the  court,  whether,  under 
the  circumstances  of  the  case,  the  notice  has 
been  waived.  Blyth  v.  Dennett,  13  C.  B.  178; 
23  L.  J.,  C.  P.  ^9. 

As  to  requisites,  sufficiency  and  cdcct  of 
notices  to  quit  in  cases  of  tenancies  from  year 
to  year, — see  this  title,  XVL,  2;  of  weekly 
tenancies, — see  this  title,  XVII. ;  of  tenancies 
at  will  or  bv  sufferance, — see  this  title, 
XVIII. 

As  to  effect  of  holding  over  after  notice  to 
quit, —see  this  title,  XV.,  2;  XVI. 

As  to  recovery  of  double  rent  or  double 
value  of  premises  after  notice  to  quit, — see 
this  title,  XVL,  2. 

XV.  Recovery  op  Possession. 

1.   Contracts  and  Provisos  for  giving  up  or  re- 
taking Possession, 

Implied  terms.] — There  is  an  implied  con- 
tract, in  a  parol  demise  for  a  term,  on  the  part 
of  the  tenant  to  give  up  possession  to  the 
landlord  at  the  expiration  of  the  term,  and 
the  tenant  is  liable  for  a  breach  of  such  con- 
tract, where  his  sub-tenant  holds  on  and  so 
prevents  the  landlord  obtaining  possession. 
Henderson  v.  Squire,  10  B.  &  S.  183;  4  L.  R., 
Q.  B.  170;  88  L.  J.,  Q.  B.  73;  19  L.  T.,  N. 
B.  001 ;  17  W.  R.  519. 

A  parol  demise  was  terminated,  but  the 
sub-tenant  refusing  to  quit,  the  landlord 
brought  an  ejectment  and  recovered  posses- 
sion of  the  premises: — Held,  that  he  could 
recover  from  his  tenant  the  amount  of  rent 
lost  by  such  holding  on,  and  the  costs  of  the 
ejectment.    Ih, 


Oovenants  and  pMiviaos  in  l&mmem^  ^^] — 
Lease  of  land  for  term  of  years,  with  a  cove- 
nant by  the  lessee  that  if  th^  lessor  should 
be  desirous  during  the  term  to  take  all  or 
any  part  of  the  land  for  building  thereon, 
it  should  be  lawful  for  her  to  come  into  and 
enter  upon  all  or  any  part,  to  make  such 
buildings  as  she  should  think  pro|)er,  and^  to 
do  all  necessary  acts  without  interruption 
by  the  lessee,  provided  the  lessor  grave  six 
months'  notice  of  such  intention,  with  a  pro- 
viso also  that  the  lease  should  be  void  for 
non-performance  of  covenants: — Held,  that 
the  lessor  having:  agreed  with  a  third  person 
to  the  terms  of  a  building  contract^  mi^bt 
give  six  months'  notice  of  her  intention  to 
take  the  whole  of  the  land  for  buildiog,  and 
at  the  expiration  of  that  time,  and  after 
refusal  by  the  tenant  to  deliver  up  possession, 
might  bring  ejectment.  Doe  d.  Wilaon  v. 
Abel,  2  M.  &  S.  541. 

A  clause  in  an  ngrccment  to  let  land,  that 
the  lessor  might  take  any  part  for  building, 
on  making  a  proportionate  abatement  in  the 
rent  and  making  good  the  fences,  operates  as 
a  covenant,  and  not  a  defeasance  of  the 
estate,  if  there  are  no  words  giving  him  a 
right  of  re-entry.  Doe  d.  Wilson  v.  Philips^ 
2  Bing.  13;  9  Moore,  46. 

A  lease  of  land  by  deed   contained    this 
clause.    **  Covenants  to  repair,  payment,  &o. 
Provided,  nevertheless,  that  in  case  M."  (the 
lessor)  **  shall  at  any  time  be  desirous  of  hav- 
ing any  part  of  the  piece  of  land  delivered  up 
to  him,  and  of  such  his  desire  shall  give  three 
culcndiu*  months'  notice  to  C."  (the  lessee); 
**then,  at  the  expiration  of  the  notice,   C. 
covenants  peaceably  to  surrender  up,  and  that 
M.  shall  and  mny  take  |)caceal>le  possession 
of  such  part  or  parts  of  the  land  as  shall   be 
mentioned  in  the  notice,  M.  paying  to  C.  a 
reasonable  compensation    in    respect  of  the 
moneys  which  may  have  been  laid  out  by  C. 
in  improving  the  condition  of  so  much  of  the 
land  as  shall  bo  so  given  up,  and  then  and 
from  thenceforth  the  rent  reserved  shall  be 
reduced,"   &c.    (in    proportion  to  the   land 
given  up,)  ^'and  the  remainder  of  the  land 
shall  be  held  by  C.  at  such  reduced  rent,  and 
M.  shall  have  the  same  powers  and  remedies 
in  all  respects  as  if  this  lease  had  origin lilly 
been  granted   at  su(  h  reduced  rent,  and  all* 
the  covenants,  clauses,  &c.,  shall  be  as  valid 
for  so  much  of  the  demised  land  as  sliall  not 
be  included  in  such  notice,  as  if  the  reduced 
rent  had  been  the  original  rent,  and  the  land 
originally  demised  ha4  been  the  land  not  in- 
cluded in   such  notice:" — Held,  that  under 
this  proviso  the  lessor,  giving  notice,  might 
resume  all  the  demised  land.     Doed.  Gardner 
V.  Kennard,  12  Q.  B.  244;  12  Jur.  821. 

The  lessor  served  a  notice  requiring  the 
lessee  to  give  possession  of  the  whole  land  at 
the  end  of  three  months,  and  adding,  **I 
hereby  offer  and  agree  to  allpw  5'ou  a  reason- 
able compensation  for  any  repairs  which  may 
have  been  done  by  you :" — Held,  a  sufiicient 
offer  of  connpensation  under  the  proviso.     Ih, 

Where  a  plaintiff  had  entered  into  posses- 
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Bion   of  premises  under  an   ngrecment,  one 
olause  of  which  was,  that,  if  the  rent  should 
l>e  iu  arrear  for  ten  dnys,  it  should  be  lawful 
for  A.  and  her  agents  immediately  to  enter 
upon  and  take  possession  of  the  premises  nnd 
ciicpcl  the  plaintiff,  as  effectually  as  a  sheriff 
might  do  under  a  writ  of  habere  facias  posses- 
sionem ;  and  in  case  of  such  entry,  and  of  any 
action  being  brought  for  the  same  by  any  per- 
son whomsoever,  the  defendants  might  plead 
leave  and  license  in  bar,  and  the  airreement 
used  as  conclusive  evidence  of  the  leave  and 
license  of  the  plaintiff  for  the  entry,  tres 
posses,  or  other  matte ra  to  be  complained  of 
111  such  action;  and  arrears  of  rent  having 
l>ecome  due,  the  defendants,  as  agents  of  A., 
entered  and  expelled  the  plaintiff  from  the 
premises: — Held,  that  this  agreement  was  a 
conclusive  answer  under  a  plea  of  leave  and 
license  to  an  action  for  such  entry  and  expul- 
sion.    Kavanagh  v.   Oudge^  7  M.  &  G.  810 :  7 
Scott,  N.  R.  1025;  1  D.  &  L.  038;  8  Jur.  302; 
13  L.  J.,  C.  P.  90. 

A.  became  tenant  to  B.  of  a  colliery,  and 
also  of  some  farm  land,  at  distinct  rents.  The 
lease  contained  numerous  covenants  as  to  the 
payment  of  the  rents,  and  as  to  the  manage- 
ment of  each  property.  The  term  created  was 
forty  two  years,  but  the  tenant  was  to  have 
liberty  to  put  an  end  to  the  term  on  giving 
eighteen  months*  notice  before  the  expiration 
of  the  first  eight  years,  or  any  subsequent  three 
years.  The  proviso  which  gave  the  tenant 
this  liberty,  after  describing  the  giving  of  the 
notice,  contained  these  words:  **  Then  and  in 
such  case  (all  arrears  of  rent  beinir  paid,  and 
all  and  singular  the  covenants  and  agreements 
on  the  part  of  the  lessees  having  been  duly 
observed  and  performed),  this  lease  and  every 
clause  and  thing  therein  contained  shall,  at 
the  expiration  of  the  first  eighth  year,  and 
thereafter  at  the  expiration  of  any  such  third 
year,  cease,  determine  and  be  utterly  void. 
.  .  .  But  ncverthi'less,  without  prejudice 
to  any  claim  or  remedy  which  any  of  the 
parties  may  then  be  entitled  to  for  breach  of 
any  of  the  covenants  or  agreements."  The 
Exchequer  held,  that  this  proviso  did  not 
make  the  perfoflnance  of  all  the  covenants  a 
condition  precedent  to  the  tenant^s  power  to 
put  an  end  to  the  lease.  But  the  Exchequer 
Chamber  held,  that  the  proviso  did  make  the 
]H)rformance  of  the  covenants  a  condition  pre- 
cedent. The  lords  were  equally  divided,  and 
so  the  judgment  of  the  Exchequer  Chamber 
W14.S  affirmed.  Gray  v.  Friar.  4  H.  L.  Cas. 
605;  18  Jur.  1030;  8.  C,  in  Exch.  Cham.,  5 
Exch.  584;  15  Jur.  814. 

A  proviso  in  a  lease,  empowering  the  lessor 
to  resume  any  portion  of  the  demised  land 
which  might  be  required  for  the  purpose  of 
building,  planting,  accommodation  or  other- 
wise, will  not  enable  the  lessor  to  resume  a 
portion  of  the  land  for  the  purpose  of  con- 
veying it  to  a  railway  company  discharged 
from  the  lea-je.  Johnwn  v.  Edgware^  High- 
gale  and  London  Railway  Company,  85  L.  J., 
Chanc.  822. 
A  lease  contained  a  proviso  empowering  the 


lessor  *^upon  giving  three  months*  notice  of 
his  intention  to  resume  any  portion  of  the 
premises  .  .  to  enter  into  such  possession." 
The  lessor  subsequently  conveyed  by  deed  his 
reversion  to  the  use  of  himself  and  another  as 
tenants  in  common.  Shortly  afterwards  the 
tenants  in  common  served  upon  the  lessees  a 
notice  of  resumption  of  the  whole  of  the  lands : 
— Held,  that  the  fact  that  a  sum  per  acre, 
which  was  by  the  lease  covenanted  to  be  al- 
lowed as  rebate  upon  resumption,  would  in 
the  case  of  resumption  of  the  whole  of  the 
lands  exceed  the  rent  per  acre  originally  re- 
served, would  not  constitute  eviilence  of  an 
intention  to  resume  part  only  of  the  entirety 
of  the  demised  premises.  Liddy  v.  Kennedy^ 
5  L.  R.,  H.  L.  Cas.  134;  20  W.  R.  150. 

Held  also,  that  actual  re-entry  was  not 
necessai  y  under  such  notice ;  that  the  sever- 
ance of  the  ]*evcrsion  did  not  determine  the 
right  to  resumption  in  pursuance  of  the  pro- 
viso; and  that  service  of  the  notice  upon  a 
servant  living  at  the  hou.se  of  one  of  the 
lessees,  the  servant  *'  promising  to  give  it  to 
him  on  his  return  home  in  a  few  days,"  was 
good  service  upon  that  lessee.     lb. 

As  to  effect  of  provisoes  for  forfeiture, — 
see  this  title,  XIII.,  1. 

2.  Uolding-over ;    Damages^  Double    Rent   or 

Double  Value, 

Rights  and  liabilitlas  of  tenant  holding 
over;  and  actions  for  damagee.] — Where  a 
lease  expires,  the  tenant  continues  liable  to 
the  rent,  unless  he  delivers  up  complete 
possession  of  the  premises,  or  the  landlord 
accepts  another  in  his  room.  Harding  v. 
Cretliorn^  1  Esp.  57 — Kenyon. 

If  a  yKirsf>n  h:is  held  under  the  terms  of  a 
lease,  and  holds  over  after  tlie  lease  is  at  an 
end,  he  is  br>nnd  by  the  terms  of  it,  although 
no  new  bargain  to  that  effect  is  entered  into 
between  the  parties;  but  if  he  comes  in  as 
an  under-tenant,  before  any  lease  w&s  granted 
to  the  person  of  whom  he  took  the  pi-emises. 
and  that  person  afterwards  takes  a  lease,  if 
there  is  no  evidence  that  he  knew  of  the  lease, 
it  will  1x3  for  the  jury  to  say  whether  he  is 
not  an  under-tenant,  and  not  an  assignee  of 
the  lease.  Torriano  v.  Toung^  0  C.  &  P.  8— 
Taunton. 

If,  after  the  expiration  of  a  lease,  contain* 
ing  a  covenant  by  the  tenant  to  keep  the  prem- 
ises in  repair,  he  verbally  agrees  to  hold  over, 
paying  an  additional  rent,  nothing  more  being 
expressed  between  the  parties  respecting  tlio 
terms  of  the  new  tenancy,  he  is  presumed 
to  hold  under  the  covenants  of  the  former 
lease,  as  fur  as  they  are  applicable  to  his  new 
situation;  and  if  the  premises  are  aftcrwanls 
burnt  down  by  accidenttd  fire,  he  is  bound  to 
rebuild  them.  Digby  v.  Athinton^  4  Camp. 
275 — Ellenborongh. 

A  tenant  holding  over  after  the  expiration 
of  a  lease  for  years  may  be  taken  to  hold  upon 
any  of  the  terms  of  such  former  lease  which 
are  consistent. with  a  yearly  tenancy;  whether 
he  docs  hold  on  any  such  terms  or  not,  is  a 
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question  for  the  iury  on  the  facts   proved. 
Uyntt  V.  Qriffith9,'n  Q.  B.  605. 

Where  sevenil  persons,  directors  of  a  trades' 
union  bank,  took  certain  premises  for  a  year, 
tiith  a  proviso,  thit  tlic  landlord,  on  one 
month's  notice  before  the  expiration  thereof, 
wouM  grant  n  lease  of  the  premises;  and  tlie 
directors,  before  the  expiration  of  eleven 
months,  aban<loned  the  directorship  and  their 
possession ;  before  the  year  had  expired,  nego- 
tiatious  were  entered  into  for  a  lea<te  for  anoi  hi*r 
year  between  the  landlord  and  the  new  direct- 
ors but  which  terminated  wiihout  nny  deci- 
sive arrangement  being  entered  into,  the  new 
directors  having  continued  to  occupy  after 
the  expiration  of  the  year: — Held,  that  the 
ori(?inil  directors  remained  Italtlc  for  the  n  nt. 
ChrUtis  V.  Tanered,  7  M.  <&  W.  127 ;  1  H.  & 
W.  50;  4  Jur.  1064. 

A.  was  tenant'  to  the  plaintiff  of  premises 
which  the  plaintiff  gave  him  notice  to  quit  on 
the  11th  of  October,  1843.  After  the  notice 
was  given,  tiie  defendant  agreed  to  take  a 
lease  of  the  premises  from  that  day.  Before 
tliat  day,  the  defendant  w*as.  witii  the  consent 
of  the  plaintiff,  substituted  for  A.  us  tenant 
during  the  remainder  of  A.'s  term.  The  plaint- 
iff and  the  defendant  could  not  agree  its  to 
the  terms  of  the  lease  to  lie  granted  to  the  de- 
fendant; but  the  defendant  continued  to  oc- 
cupy the  premises  for  half  a  year  after  the  1 1th 
ofO(tt»ber: — Held,  that  after  the  11th  Octo 
ber,  the  defendant  did  not  impliedly  occupy, 
subject  to  the  rent  of  the  determined  tenanov. 
Thetford  {Mayer,  4tc,)  v.  Tyler,  8  Q.  B.  05; 
10  Jur.  68;  15  L.  J.,  Q.  B.  33. 

A.  and  B.  were  tenants  to  C.  for  a  term  of 
three  years.  B.  never  occupied  the  premises, 
but  A.,  on  the  expiration  of  the  term,  hehl 
over.  No  assent  of  B.  to  the  holding;  over 
was  proved.  An  action  for  use  and  occupation 
having  been  brought  by  0.  against  A.  and  B  , 
in  which  A.  suffered  judgment  by  default,  C. 
tendered  in  evidence  a  letter  written  by  his 
agent  to  B.  after  the  expiration  of  the  term, 
in  wli  ch  he  demanded  rent  alleged  to  be  due 
subsequently  to  the  term.  No  answer  was  re- 
tumetl  to  the  letter: — Held,  that,  as  one  ten- 
ant cannot  bind  his  co  tenant  by  holding  over 
without  his  assent,  and,  as  there  was  no  evi- 
dence of  B.'s  assent,  B.  was  not  liable  for  the 
rent,  and  therefore  the  letter  to  him,  although 
admissible,  was  not  entitled  to  much  weight. 
Draper  v.  Grafts,  15  M.  &  W.  100;  15  L.  J., 
Exch.  93. 

A  lessee  of  a  term  underlet,  and  his  under- 
tenant held  over  for  a  portion  of  a  year  after 
the  expiration  of  the  term  against  the  will  of 
the  lessee,  so  that  he  could  not  give  up  pos- 
session to  his  lessor.  During  such  holding 
over,  the  lessee  distrained  U|)on  the  under- 
tenant for  rent  previously  due: — ^Held,  that 
the  lessee  was  liable  for  the  period  of  the 
under-tenant^s  holding  over,  but  not  for  :. 
whole  year's  rent.  Hm  v.  Richardaon,  1  P.  «& 
D.  018;  OA.  &E.  840. 

The  defendant  was  tenant  to  the  plaintiff, 
who  was  owner  of  the  equity  of  redemption, 
under^  lease,  whereby  the  defendant  cove- 


nanted to  deliver  up  to  the  plaintiff,  at  the 
expiration  of  the  terra,  the  premises  and  all 
fixtures  theri'in.  The  term  expirt-cl  on  the  1st 
of  April,  1855,  and  on  the  10th  the  pl.iintiff 
demanded  possession,  which  was  not  ^ivcn. 
On  the  13th,  the  mortgagee  gave  notice  to  th« 
defendant  to  pay  the  rent  nnd  deliver  up  the 
premises  to  him.  The  plaintiff  suen  the 
defendant  for  a  breach  of  his  covenant  in  not 
delivering  up  the  fixtures: — Held,  that  the  de- 
fendant was  not  estopped  from  settinj^  iip  the 
title  of  the  mortgagee,  and  that  the  plaintiff 
could  not  recover  the  value  of  the  lixturea, 
but  only  the  actual  damages  sustainetl  by  him 
in  conseqtience  of  their  detention  from  tiie 
lOtii  to  the  13th  of  April.  Watsort  v.  I^ans, 
11  Exch.  769;  35  L.  J.,  Exch.  101. 

If  a  landlord,  after  giving  a  yearly  tenant 
notice  to  qnit  at  the  end  of  his  year,  afterward 
ngnies  to  let  the  premises  to  A.  from  the  end 
of  the  year,  and  informs  the  tenant   tii^t  li 
has  done  so,  but  the  tenant  nevertheless  hoMs 
the  premises  over  for  another  quarter,  and,  after 
being  ejected,  paj's  the  landlord  a  quarter's 
rent  for  the  extra  quarter,  the  landlord    Is  not 
prevented  by  the  receipt  of  the  rent  from  bring-- 
ing  an  action  agi\inst  the  tenant  for  the  dain« 
ages  occasioned  by  his  holding  over,  and  ii; 
that  action  the  landlord  mav  recover  ns  dam- 
ages  tint  amrmnt  of  the  ordinary  dam:iges  "wliic* 
he  has  hnd  to  pay  in  an  action  brougiit  ag;iins» 
him  by  A.,  for  not  giving  him  possession   n 
the  time  agreed  on.  and  )dso  the  costs  of  suet 
action.     Bramhy  v.  Chesterton,  2  C.  B.,  N.  S 
592;  3  Jur.,  N.  S.  1101;  27  L.  J.,  C.  P.  33. 

In  an   action  for  breach  of  an   airrccmeTi 
between  a  tenant  of  S.  and  the  plaintiff,   tha* 
the  tenant  should  deliver  to  the  plaintiff  thi 
farm  occupied  by   the  former,     **upon    th« 
terms  and  conditions  of  the  agreement  nnde 
which  the  said   tenant   held  of   S.,"  it  is  no 
necessary  to  produce  at  the  trial  the  lease  b/ 
S.      WailU  V.   LiVell,  11  C.  B.,  N.  S.   359;    J* 
Jur.,  N.  S.  745:  81  L.  J  ,  C.  P.  100;   10  W. 
R.  193. 

Where  a  lessee,  after  the  expiration  of  his 
lease,  remains  in  ]x>SRession  and  pays  rent,  it 
is  a  question  f(»r  the  jury  upon  what  terras  bis 
tenancy  continues.  Oakley  T.  Afonek,  4  H.  & 
C.  251;  1  L.  R.,  Exch.  159;  35  L.  J.,  ExcIl 
87;  14  W.  R.  406;  14  L.  T.,  N.  S.  20— Exch. 
Cham. 

A  tenant  for  life  granted  a  lease  containing 
a  covenant  that  he  would,  at  the  expiration  of 
the  term,  pay  and  allow  the  lessee,  a  nursery- 
man, for  all  fniit  trees  nnd  shrubs  then  on  the 
premises  which  had  been  planted  by  him. 
At  the  expiration  of  the  lease  the  lessee  con- 
tinued in  possession,  and  paid  rent,  and  upon 
the  death  of  the  tenant  for  life  he  paid  the 
same  rent  to  the  remainder-man,  who  was  not 
aware  of  the  covenant  in  the  lease: — Held, 
that  there  was  no  evidence  for  the  jury  that 
the  tenancy  continued  upon  the  terms  of  the 
lease,  so  as  to*  bind  the  rcmainOc:*-man  by  the 
covenant.     10. 

A  tenant  under  a  |>arol  agreement,  without 
any  stipulation  that  he  shall  deliver  up  pos- 
session of  the  premises  at  the  end  of  the  term. 
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nevertheless  bound  at  law  to  deliver  up 
nplete  possession.  Where,  therefore,  a 
texkant,  under  such  an  agreement,  has  underlet 
a  part  of  the  premises,  and  at  the  determina- 
Lion  of  both  tenancies  the  under-tenant  holds 
'iv-cr  agdnst  the  -will  of  the  tenant,  the  land- 
lord caiu  recover  against,  the  tenant  as  dam- 
ag^es  the  vaUie  of  the  whole  premises  for  the 
time  he  is  kept  out  of  possession,  and  the 
oosts  of  c jecti n^  the  under-tenant.  Ilenflerwm 
V.  Squire,  4  L.  R,  Q  B.  170;  88  L.  J.,  Q. 
B.  73;  17  W.  R.  510;  10  L.  T.,  N.  8.  COl. 

By  an  agreement  in  writing,  but  not  under 
Beal,  A.  agreed  to  lot  and  B.  to  hire  on  lease 
for  twenty-one  years  a  house  on  the  following 
terms:  the  rent  to  be  55/.  per  annum;  the 
lease  to  commence  from  the  25th  of  March 
next,  and  to  contain  an  extract  of  the  cove- 
nants in  the  oiiginal  lease  which  A.  is  bound 
under;  that  the  proposed  lease  shall  not  bo 
sold,  parted  with,  or  any  portion  of  the  prop- 
erty under-let  without  the  consent  in  writing 
of  A.     In  the  original  lease  were  six  cove- 
nants by  the  lessee,  with  a  proviso   for  re- 
entry on  the  breach  of  any  of  them;  but 
there  was  no  covenant  not  to  under-let  with- 
out the  consent  of  the  landlord.     B.  entered 
and   paid  rent,   and  under-let  the  premises 
^without  the  consent  of  A.,  who  thereupon 
brought    ejectment,   and    was  nonsuited: — 
Held,  that  the  nonsuit  was  right.     B.  held 
as  tenant  from  year  to  year  on  such  of  the 
terms  of  the  agreement  as  were  applicable  to 
that  tenancy.     The  agreement  incorporated 
the  six  covenants  in  the  original  lease,  and 
the  proviso  for  re-entry  on  the  breach  of  any 
one  of  those  covenants;  but  the  agreement 
could  not  bo  read  as  applying  the  proviso  for 
re-entry  to  the  new  clause  as  to  not  under- 
letting; and  on.  mere  words  of  agreement  a 
condition  could  not  bo  created.     Crawley  v. 
Price,  10  L.  R,  Q.  B.  802;  28  W.  U.  874;  83 
li.  T.,  N.  a  208. 

A  tenant  for  life  of  an  estate  for  1,000  years 
demised  from  year  to  year,  with  six  months' 
notice  to  miit,  le.<«see  covenanting  to  repair. 
After  the  death  of  the  tenant  for  life  the  co- 
executor  assigned  the  reversion  of  the  estate 
for  1,000  years.  The  lessee  continued  to  pay 
Tent  to  the  assignees  of  the  reversion,  and 
gave  six  months'  notice  to  quit: — Held,  that 
this  furnished  evidence  that  the  lessee  held 
over  upon  the  terms  of  the  original  agree- 
ment, and  was  bound  by  the  covenant  to 
repair.  WyaU  v.  Gole,  36  L.  T.,  N.  8.  013 
— C.  P.  Div. 

Held,  also  that  the  executor  of  the  tenant 
for  life  was  properly  joined  as  a  plaintiff.  Ih, 
•  The  assignee  of  a  lease  for  lives  continued 
in  possession  for  several  months  after  its  ez- 
piration,  and  paid  a  half-yearly  gale  of  the 
reserved  rent  which  subsequently  accrued 
due;  but  there  being  a  controversy  as  to  the 
terms  upon  which  ho  was  permitted  to  remain 
in  possession : — Held,  that  it  ouff ht  to  have 
been  left  to  the  jury  to  find  what  was  the 
precise  character  of  the  assignee's  possession 
after  the  expiration  of  the  lease — whether  as 
tenant  from  year  to  year  npon  the  terms  of 


the  expired  lease,  or,  subject  to  negotiations 
for  the  creation  of  a  new  tenancy  at  an  in- 
creased* rent.  Catdfield  v.  Farr,  7  Ir.  R., 
C.  L.  400— C.  P. 

As  to  when  a  tenancy  from  year  to  year 
arises  upon  holding  over  by  tenant,— see  this 
title,  XVL 

Z>ouhle  rent]— [By  11  Geo.  2,  c.  10,  s.  18, 
in  case  any  tenant  or  tenants  shall  give  notice  of 
his,  her  or  their  intention  to  quit  tJte premises  hy 
him,  lier  or  them  holden^  at  a  time  mentioneil  in 
such  notice,  and  shall  not  arcordingly  deliver  vp 
the  possession  thereof  at  tlie  time  in  such  notice 
contained,  tl^en  the  said  temmt  or  tenants,  his, 
her  or  their  executors  or  administrators,  shall 
thenceforward  pay  to  the  landlord  or  landlords 
or  lessor  or  lessors  double  the  rent  or  sum  which 
he,  slkA  or  they  should  otherwise  have  paid,  to  he 
levied,  sued  for,  and  recovered  at  the  same  time 
and  in  the  same  manner  as  the  single  rent  or 
sum  before  the  giving  such  ?iotice  could  he  levied, 
sued f or ^  or  recovered;  and  such  double  rent  i>r 
sum  shall  continue  to  he  paid  during  all  the  time 
such  tenant  or  tenants  shall  continue  in  posses^ 
sion  as  aforesaid.  ] 

In  an  action  for  double  rent,  for  holding 
over  after  notice,  the  jury  may  find  for  so 
much  as  the  tenant  appears  to  have  over-held, 
without  reference  to  the  sum  demanded,  so 
that  it  is  not  more  than  that  sum.  Anon., 
Lofft,  275. 

Though  a  demise  is  for  a  certain  time,  a 
demand  of  possession  and  notice  in  writing 
are  necessary  to  entitle  the  landlord  to  double 
rent  or  value;  but  such  demand  may  be  made 
above  six  weeks  afterwards,  if  the  landlord 
has  done  no  nvt  in  the  meantime  to  acknowl- 
edge the  continuance  of  the  tenancy;  and  if 
the  tenant  holds  over,  ho  will  be  entitled  to 
double  value  from  the  time  of  such  demand; 
but  if  the  rent  is  reserved  quarterly,  and  the 
demand  is  made  in  the  middle  of  a  quarter, 
the  landlord  cannot  recover  single  rent  for 
the  antecedent  fraction  of  such  quarter. 
Colth  v/ Stokes,  8  East,  358.  And  see  Lake  v. 
SrnUh,!  N.  R.  174;  and  Wilkinson  v.  CoUey, 

5  Burr.  2G04. 

If  a  tenant  from  year  to  year  gives  his 
landlord  notice  that  he  will  quit  upon  a  con- 
tingency, and  does  not  quit  when  the  con- 
tingency happens,  he  is  not  liable  for  double 
rent.  Farrance  v.  Elkington,  2  Camp.  591-— 
Ellenborough. 

The  statute  only  applies  to  those  cases 
where  the  tenant  has  the  power  of  determin- 
ing his  tenancy  by  a  notice,  and  where  he  has 
actually  given  a  valid  notice  suflicient  to 
determi ne  such  tenancy.  Johnstone  v.  Huddle- 
ston,  7  D.  <&  R.  411 :  4  B.  &  G.  922. 

A  tenant  who,  after  having  given  notice  to 
quit,  holds  over  for  a  year,  paying  double 
rent,  may  quit  at  the  end  of  such  year  with- 
out fresh  notice.     Booth  v.  Maefarlane,  1  B. 

6  Ad.  004. 

If  a  landlord  give  notices  to  his  tenant  to 
quit  at  the  expiration  of  the  lease,  and  the 
tenant  holds  over,  he  is  liable  to  double  rent,, 
Meseenger  v<  Armstrong^  1  T.  R.  63. 
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Wlien  a  tenant  holds  oyer  after  the  expira- 
tion of  a  notice  to  qait,  tlio  landlord  is  en- 
titled to  recover  against  him  tlie  reasonable 
damages  and  costs  sustained  by  him  in  an 
action  at  the  suit  of  a  party  to  whom  he  had 
contracted  to  let  the  premises,  but  to  whom 
the  tenant*s  wrongful  act  had  prevented  liim 
from  delivering  possession.  BranUey  v. 
Chederton,  2  C.  B.,  N,  S.  593;  8  Jur.,  N.  S. 
1144;  27  L.  J.,  C.  P.  23. 

Doable  ▼alue.]— [By  4  Geo.  2,  c.  28,  s.  1, 
in  COM  any  tenant  or  tenants  for  any  term  of 
l\f&,  lit>e$  or  yearSj  or  other  person  or  persons 
toho  are  or  shall  corns  into  possession  of  any 
lands,  tenements  or  hereditaments,  hy^  from,  or 
under,  or  by  collusion  with  such  tenant  or  ten- 
ants, shall  ioilifuUy  hold  over  any  lands,  tene- 
ments or  hereditaments,  qfter  the  determination 
of  such  term  or  terms,  and  after  demand  made, 
and  notice  in  writing  given,  for  delivering  the 
possession  thereof  by  his  or  their  landlords  or 
lessors,  or  person  or  persons  to  tefiom  the  re- 
mainder or  reversion  of  such  lands,  tenements  or 
hereditaments  shall  belong,  his  or  tluir  agent  or 
agents  thereunto  lawfully  authorised,  then  and 
in  such  case  such  person  or  persons  so  holding  over 
shall^for  and  during  the  time  he^  slie  and  they 
shall  so  hold  over,  or  keep  the  person  or  persons 
entitled  out  ofponsessUm  of  the  said  lands,  tene- 
ments and  hereditaments,  pay  to  the  person  or 
persons  so  kept  out  of  possession,  their  executors, 
administrators  or  assigns,  at  the  rate  of  double 
the  yearly  value  of  the  lands,  tenements  and 
hereditaments  so  detained,  for  so  long  a  time  as 
the  same  are  detained,  to  be  recovered  in  any 
court  of  record  by  action  of  debt,  whereunto  t/ie 
defewlant  or  defendants  shall  be  obliged  to  give 
special  bad,  and  against  the  recovery  of  which 
said  penalty  there  shall  be  no  relief  in  equity.] 

The  remedy  for  double  value,  conferred  by 
tliis  statute,  against  a  tenant  willfully  holding 
over  after  the  determination  of  the  term,  and 
after  demand  and  notice  in  writing,  is  given 
onl^  to  the  lessor  or  landlord,  or  to  the  person 
entitled  to  the  reversion,  and  not  to  one  to 
whom  the  landloi-d  has  granted  a  fresh  lease, 
to  commence  from  the  expiration  of  the 
former  term;  such  new  lessee  having  no  estate, 
but  a  mere  interesse  termini.  Blatchford  v. 
Cole,  5  C.  B.,  N.  8.  614;  5  Jur.,  N.  S.  412; 
28  L.  J.,  C.  P.  140. 

One  tenant  in  common  may  bring  an  action 
for  the  double  value  of  his  moiety.  Cutting 
▼.  Derby,  2  W.  BL  1077. 

But  tenants  in  common  cannot  sue  jointly 
for  double  value  for  holding  over,  where 
there  has  been  no  joint  demise.  Wilkinson 
V.  mil,  1  Scott,  075;  t  Bing.  N.  C.  713;  1 
Hodges,  170. 

The  administratrix  of  an  executor  cannot 
sue  for  the  double  value  of  lands  held  over, 
after  notice  to  quit  under  a  demise  from  the 
testator,  without  taking  out  administration 
de  bonis  non;  even  though  the  tenant  has 
attorned  to  her.  Tingrey  v.  Brown,  1  B.  <& 
P.  810. 

In  an  action  for  double  value  the  declaration 
stated,  that  the  plaintiffs  were  seized  in  their 


demesne  as  of  freehold  in  right  of  tlie  plaint- 
iff, Caroline,  during  her  life,  of  a  messuage 
held  by  tlie  defendant  as  tenant  to  the  plaint- 
iffs for  a  year,  terminable  on  the    11th   of 
October,  1844,  the  reversion  thereof  belonging 
to  the  plaintiffs,  in  right  of  Caroline.     That 
the  plaintiffs,  on  the  fii-st  of  September,  gave 
notice  in  writing  and  demanded  of  the  defend- 
ant to  deliver  up  possession  of  the  premises  to 
the  plaintiffs  on  the  11th  of  Octoix?r,  which 
he  refused  to  do.     The  defendant    became 
tenant  to  Mr.  H.,  one  of  the  plaintiffs,  for 
one  year,  from  the  11th  of  Octol>er,  1843,  to 
the  11th  of  October,  1844,  of  a  house,  furm, 
&c.,  at  a  certain  rent,  and  occupied  the  same 
as  tenant  to  him  for  that  year.     The  contract 
for  this  tenancy  was  by  parol,  and  was  made 
by  the  defendant  expressly  with  Mr.  H.  alone 
in  his  own  right,  and  Mrs.  H.  was  no  party 
thereto.     A  demand  and  notice  in    writing 
for  delivering  up  of  tlie   possession   by  the 
defendant  were  mudc  and  given  by  the  a^nt 
of  the  plaintiffs.      The  defendant    retained 
])ossession  of  the  premises:— Held,  that  the 
two  plaintiffs  were  not  entitled  to  recover  in 
this  joint  form  of  action,  the  defendant  not 
being  the  tenant  of  tlie  two  plaintiffs,  and  the 
reversion  not  being  in  the  two  plaintiffs,  but 
iu  the  husband  alone,  and  that  neither  the 
iivcrmcnt  of  the  tenancy  nor  the  words,  '*  to 
the  plaintiffs,*' in  the  allegation  of  the  tenancy, 
could  be  rejected,     llarcourt   v,    }Vymctny  3 
Exch,  817;  18  L.  J.,  £xch.  453. 

Where  there  was  a  demise  to  a  wife,  and 
notice  to  quit  given  to  her,  after  which,  but 
before  the  time  it  expired,  she  married: — 
Held,  that  it  was  not  necessary  to  give  a  notice 
to  the  husband  subsequent  to  the  iua<  r!a^,  in 
order  to  support  an  notion  for  double  value. 
Lake  v.  Smith,  1  N.  R.  174.  Anil  see  Wilhin- 
son  V.  Colley,  5  Burr.  2C94. 

An  action  for  double  value  does  not  lie 
against  a  weekly  tenant.  The  statute  being 
penal,  is  to  be  construed  strictly.  Lloyd  v. 
Uosiiee,  2  Camp.  453 — Ellenborough. 

Quoerc,  whether  a  (|uarterly  tenant,  who 
willfully  holds  over  after  his  tenancy  is  ex- 
pired, is  liable  to  pay  double  value  to  his 
landlord  ?  Wilkimon  v.  Hall,  4  Scott,  301 ; 
3  Bing.  K  C.  508 ;  3  Hodges,  50. 

A  tenant,  holding  over  the  premises  after 
his  term  has  expired,  is  not  within  the  penalty 
imposed  by  the  statute,  unless  he  holds  over 
willfully  and  contumaciously,  and  with  a  con- 
sciousness that  he  has  no  right  to  do  90. 
SwinfenY,  Bacon,  0  II.  &  N.  184;  80  L.  J., 
Exch.  83;  0  Jur.,  N.  S.  1257;  J  W.  H.  105; 
3  L.  T.,  N.  S.  440;  afBrmiil  on  appeal.  6  II. 
&  N.  840;  7  Jur.,  N.  S.  807;  30  L.  J.,  Exch. 
308;  9  W.  U.  740;  5  L.  T.,  N.  S.  83 -Exch. 
Cham. 

Where,  on  the  receipt  of  a  notice  to  quit  to 
two  joint-tenants,  one  of  whom  only  actually 
occupied  the  land,  the  other  said  *Hhat  he 
had  nothing  to  do  with  the  land:" — Held, 
that  this  stitement  was  not  admissible  to  show 
that  a  holding  over  after  the  expiration  of 
the  notice  was  not  willful  on  the  part  of  the 
latter.     Ilirst  v.  Horn,  0  M.  &  W.  303. 
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A  notice  to  quit  lands  on  n  {riven  day,  **or 
at  sncli  time  as  your  holdinpr  shall  expire  next 
after  the  expiration  of  half  a  year  from  the 
■"eccipt  of  this  notice."  is  a  sufficient  demand 
of  possession,  to  render  tlio  tenant  liable  for 
holding  over  after  the  determination  of  the 
notice.     Ih, 

In  an  action  by  a  landlord  against  his  ten- 
ant for  double  value,  under  4  Geo.  2,  c.  28,  s. 
1,  he  must  show  a  willful  holding  over  by  the 
tenant;  audit  is  not  enough  to  show  that  the 
premises  were  held  over  by  a  sub-tenant, 
without  his  assent  or  authority.  Iiand$  v. 
Clark,  19  W.  R.  48— C.  P. 

After  a  landlord  has  recovered  in  eject- 
ment against  his  tenant,  he  may  maintain  an 
action  for  double  the  yearly  value  of  the 
premises,  during  the  lime  the  tenant  held 
over  after  the  expiration  of  the  landlord's 
notice  to  quit.  SouUby  v.  Neting^  0  East, 
810. 

Notice  to  quit  under  the  statute  maybe 
previously  to  the  expiration  of  the  lease. 
CuUing  v.  Derby,  2  W.  Bl.  1075. 

A  joint  authority  by  mortgagor  and  mort- 
gagee of  premises  to  a  person,  to  be  the 
receiver,  agent,  and  attorney  of  the  mort- 
gagors, to  receive  the  rents  until  satisfaction 
of  the  mortgage,  to  bring  actions  in  case  of 
non-payment  of  rent,  to  give  notices  to  quit, 
to  bring  ejectment  in  case  of  non-compliance, 
&c.,  as  fully  as  the  mortgagor  might  have 
done,  is  a  sufficient  authority  to  him  to  de- 
mand possession  of  the  tenants,  so  as  to  make 
them  liable  in  double  value  for  holding  over. 
Poole  V.  Warren,  8  N.  &  P.  693;  8  A.  <&  £. 
682;  3  Jur.  2a. 

An  action  for  double  value  is  not  supported 
by  a  notice  that  the  landlord  requires  the 
tenant  to  give  up  possession  at  twelve  at  noon, 
on,  &c.  (the  day  when  tho  tenancy  was  de- 
terminable), at  which  time  the  landlord  will 
attend  to  receive  the  keys  and  rent ;  and  that 
in  the  event  of  the  tenant  not  so  surrendering, 
the  landlord  will  demand  7«.  daily  rent  (a 
rate  more  than  double  the  original  rate  of 
rent),  till  he  can  obtain  legal  possession.  For 
the  requisition  to  deliver  up  thp  premises  at 
noon  is  premature  and  insufficient,  as  a  notice 
to  determine  the  tenancy.  Page  v.  More,  15 
Q.  B.  684. 

Acceptance  of  single  rent  is  a  waiver  of 
the  double  value.  Doe  d.  Cheney  v.  Batten, 
Cowp.  243 ;  9  East,  814,  n. 

A  landlord  declared,  first,  for  the  double 
value,  and  secondly,  for  use  and  occupation. 
The  tenant  pleaded  nil  debet  to  the  first,  and 
a  tender  of  the  single  rent  before  action  to 
the  second  count,  and  paid  the  money  into 
court,  which  the  plaintiff  took  out  before 
trial,  and  still  proceeded :  the  court  held,  that 
this  was  no  case  for  a  nonsuit,  upon  the 
ffround  of  such  acceptance  of  the  single  rent 
being  a  waiver  of  the  plaintifTs  right  to  pro- 
ceed for  the  double  value;  but  that  the  case 
ought  to  have  gone  to  the  jury ;  and  that  the 
plaiotiff^s  going  on  with  the  action,  after 
taking  tho  single  rent  out  of  court,  was  evi- 
dence to  show  that  he  did  not  mean  to  waive 


his  claim  for  the  double  value,  but  to  make  \i 
protanto.     liyal  v.  Hich,  10  East,  48. 

It  is  not  necessary,  in  order  that  the  tenant 
may  avail  himself  of  a  waiver  of  the  double 
value  on  the  part  of  the  landlord,  that  such 
waiver  shoula  be  s|)ecially  pleaded.  i2m«/in- 
9on  V.  Marriott,  16  L.  T.,  N.  B.  207— Mellor. 

An  action  for  double  value  may  be  brought 
in  a  county  court.  Wickham  v.  Lee,  12  Q. 
B.  521;  12  Jur.,  028;  18  L.  J.,  Q.  B.  21. 

An  owner  of  a  woolen  mill  and  steam- 
engine  let  a  room  in  the  mill,  together  with  a 
supply  of  power  from  tho  steam-engine,  by 
means  of  a  revolving  shaft  in  the  room : — Ileld, 
in  an  action  against  the  tenant,  for  holding 
over  after  the  expiration  of  a  notice  to  quit, 
that,  in  estimating  the  double  value,  the 
value  of  the  power  supplied  could  not  be  in- 
cluded.    Hobinaon  v.  Learoyd,  7  M.  &  W.  48. 

8.  Re-entry  by  Landlord, 

When  landlord  may  re-enter,  without 
action.] — If  a  tenant  quits  without  any  inten- 
tion  of  returning,  the  landlord  may  enter 
without  bringing  ejectment.  Laeey  v.  Lear, 
Peake's  Add.  Cas.  210— Alvanley.  And  see 
WUilbore  v.  Rainsfarth,  8  B.  &  C.  6 ;  2  M.  <fe 
R.  185. 

Where  a  tenant  of  a  house,  after  a  regular 
notice  to  quit  had  been  given  him,  abandoned 
the  premises,  locked  up  the  door,  and  left 
only  a  few  articles  of  furniture  therein ;  and 
the  landlord  afterwards,  in  his  absence,  and 
when  no  person  was  in  the  house,  broke  open 
the  door  and  took  possession : — Held,  that  ho 
was  justified  in  so  doing,  as  he  had  a  legal 
right  of  entry.  Turner  v.  Meymott,  7  Moore, 
574;  1  Bing.  158.  And  see  Taunton  v.  Cantor, 
7  T.  R  431. 

If  a  tenancy  of  a  house  is  detcrmiued,  and 
the  t^iant  has  promised  to  leave  on  a  particu- 
lar day,  but  afterwards  refused  to  do  so,  tho 
landlord  is  not  justified  in  putting  the  tenant's 
wife  by  force  out  of  the  house,  and  putting 
tho  tenant^s  furniture  into  the  street ;  but  if 
the  tenancy  is  determined,  and  the  tenant  and 
his  family  are  gone  away,  and  the  house 
locked  up,  no  one  being  in  possession,  tho 
landlord  will  be  justified  in  breaking  into  the 
house  and  obtaining  possession.  llUlary  v. 
Qay,  6  C.  &  P.  284— Lyndhurst. 

If  a  landlord  is  lawfully  on  his  tenant's 
premises  for  the  purpose  of  making  a  distress, 
he  may  put  up  a  bill  in  the  window  for  tho 
purpose  of  letting  them,  without  thereby 
making  himself  liable  as  a  trespasser.  Skid- 
more  v.  Booth,  0  C.  &  P.  777— Tindal. 

Where  a  tenant  remains  in  apartments  after 
the  expiration  of  his  term,  the  landlord  is  not 
justified  in  forcibly  asserting  his  riglit  to  tho 
poKsession  by  expelling  him.  Nistotonv,  Har^ 
land,  1  Scott,  N.  R.  473;  1  M.  &  G.  644;  2 
Jur.  350. 

Who  may  re-enter.]— [By  22  &,  28  Vict.  c. 
35,  s.  8,  iohen  the  retereion  upon  a  lease  if 
eeeered,  and  the  rent  or  other  reaerwUion  is 
legally  apportioned,  the  assignee  of  each  pOiTt  of 
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the  reoenion  thatl^  in  retpeest  of  ths  apportioned 
rent  or  otlter  reservation  allotted  or  hehnging  to 
hiMy  have  and  he  entitled  to  the  Iten^lt  of  all 
conditions  or  powers  of  re-entry  for  non-pay- 
ment of  the  original  rent  or  other  reservation, 
in  like  manner  as  if  such  conditions  or  powers 
had  been  reserved  to  Mm  as  incident  to  his  part 
of  the  reservation  in  respect  of  the  apportioned 
rent  or  other  reservation  allotted  or  "Monging  to 
him.  ] 

A  lessor  who  has  demised  liis  whole  interest, 
subject  to  a  right  of  re-entry  on  breach  of  a 
condition,  may  ^nter  on  the  condition  being 
broken,  though  he  has  no  reversion.  Doe  d. 
Freeman  y.  BcUeman,  2  B.  &  A.  168. 

B.  bequeathed  leasehold  premises  to  tnist- 
ecs,  on  trust  to  permit  and  suffer  his  wife  to 
receive  the  rents  during  her  life.  Afterwards, 
the  surviving  trustee  and  the  widow  granted 
a  lease  of  the  premises,  the  rent  to  be  paid 
to  the  widow,  and  the  lessor  to  have  a  power 
of  re-entry  upon  non-payment  of  rent;  the 
lease  disclosed  the  title  of  the  widow,  who, 
after  the  death  of  the  trustee,  entered  on  the 
premises: — Held,  that  being  a  stranger  to 
the  logal  estate,  the  power  of  re-entry  could 
not  l^  reserved  to  her,  and  that  the  lease 
operated  as  a  lease  by  the  trustee,  and  a  con- 
firmation by  the  widow.  Doe  d.  Barker  v. 
Goldsmith,  2  C.  &  J.  674;  2  Tyr.  710. 

A  house  was  demised,  habendum,  for 
twenty-one  years  from  March  25th,  1800.  pay- 
ing rent  on  certain  days,  of  which  March 
25th  was  one.  The  estate,  of  which  the 
house  formed  part,  had  been  devised  by  the 
landlord  to  trustees,  to  receive  the  rents  and 
apply  them  to  certain  purposes.  After  the 
landlord's  death,  and  Itefore  the  trusts  were 
completely  executed,  and  during  the  tenancy, 
the  reversion  was  sold.  For  a  year  after  this 
sale  the  purchasers  received  the  rents,  but, 
during  the  subsequent  years,  from  Christmas, 
1817,  to  Lady-day,  1880,  they  were  received 
by  the  trustees.  The  trusts  were  completely 
executed  in  1821.  On  March  25th,  1830, 
the  lessee  came  to  the  house  (no  one  being 
therein),  gave  the  keys  to  the  trustees,  and 
departed.  The  trustees  entered,  and  the  pur- 
chasers, who  had  been  present  at  the  above 
proceeding,  and  had  come  to  take  posses- 
sion, entered  also,  but  were  put  back  by  the 
trustees,  and  the  latter  remained  on  the  prem- 
ises : — Held,  that  if  the  lessee's  term  had  ex- 
Eired,  the  reversioners'  entry  would  have 
een  good,  notwithstanding  the  entry  of  the 
trustees ;  but  that  the  term,  under  the  lease, 
did  not  expire  till  the  encl  of  March  25th, 
1830.  Addand  v.  Lutley,  9  A.  &  E.  879;  1 
P.  &  D.  636. 

By  a  lease  by  a  mortgagee  and  the  executrix 
of  the  mortgagor,  the  mortgagee  demised,  and 
the  executrix  of  the  mortgagor  demised  and 
confirmed: — Held,  that  a  re-entry  under  a 
power  reserved  for  that  purpose  *'  to  them  or 
either  of  them,"  inured  to  revest  the  former 
estate,  and  to  give  the  legal  estate  to  the 
mortgagee.  Doe  d.  Barney  v.  Adams,  2  Tyr. 
289;  2C.  ft  J.  282. 
In  an  agreement  between  A.  and  B.,  not 


under  sea),  expressed  to  be  made  ''in  oon- 
siderntifin  of  the  rents  and  covenants  to  be 
rescr^'ed  and  contained  m  the  lease  agreed  to 
be  granted,"  it  was  provided  that  as  sncm  as 
B.  should  have  executed  cerrain  specified  re- 
pairs, A.  would  lease  certain  premises  to  him 
for  thirty-five  yeai-s  from  a  day  passcnJ,  at  a 
yearly  rent,   such  )ease    to   contain    certain 
covenants  on  the  part  of  B.  as  to  rrnt  and 
other  matters,  and  also  all  other  usual  and 
proper  covenants,  and  especially  a  proviso  for 
re-entry  for    non-payment  of    rent   or   non- 
performance of  .covenants;  find  until  the  lease 
should  be  granted,  A.  should  have  the  same 
powers  and  remedies  for  recovering-  and  en- 
forcing ptiyment  of  the  rent  and  perfomvince 
of  the  covenants,  as  fully  as  if  the  lease  had 
been  actually  gnmted,  the  rc^xiirs  to  be  com- 
pleted by  a  given  <luy.     Then  followed   this 
proviso:  **  Provided  always,  that  if  tlie  rent 
should  be  in  arrear.  or  if  B.  should  make  de- 
fault in  the  observance  and  performnnce  of  the 
covenants  aud  conditions,  then,  and  in  citl.er 
of  the  cases,  it  shall  be  lawful  for  B.  to  enter 
the  premises,  and  the  same  to  have  again  and 
enjoy  as  in  his  former  estate,  and  B.  and  all 
other    occupiers   thereout   to    remove,    and 
thenceforth   these    presents    and  everything 
herein  contained,  shall  ceiise  and  be  void."  B. 
was  let  into  the  premises,  and   paid  rent. 
The  repairs  not  liavmg  been  done  by  the  time 
agreed  on: — Held,   that  A.  was  entitled  to 
re-enter.     Hayne  v.  Cammingn,  16  C.  B.,  N. 
8.421;  10  Jur.,  N.  8.  773;  10  L.  T.,  N.  a 
341. 

Necessity  of  demand  of  rant  before  re- 
entry for  non-payment ;  and  what  den&and  is 
sufficient.  I — Where  a  land  Uird  has  a  right  to 
re-enter  for  non-payment  of  rent,  he  cannot 
recover  in  ejectment  at  common  law,  unless 
he  demands  the  rent  on  the  day  when  it  be- 
comes due;  nor  under  4  Geo.  2,  c.  28,  s.  2, 
if  there  is  nsuflScient  distress  on  the  premises. 
Doe  d.  Farster  y,  Wandlass,  7  T.  R.  117. 

A  demand  of  rent  due  from  the  lessee  to 
the  lessor,  though  nmde  of  a  stranger,  if 
made  upon  the  land,  is  a  suificient  demand, 
and  need  not  be  general  to  sustain  ejectment 
for  a  forfeiture  for  non-payment  of  rent,  being 
lawfully  demanded.  Doe  d.  Brook  v.  Brydges, 
2  D.  &  R.  29. 

Where  a  lease  contained  a  proviso  that  if 
the  rent  was  in  arrear  for  twenty-one  days, 
the  lessor  might  re-enter,  although  no  logal 
or  formal  demand  should  be  maiie:— Held, 
that  the  rent  having  been  in  arrear  for  twenty- 
one  days,  the  lessor  might  maintain  ejc^ctment 
without  actual  reentry  or  demanding  the 
rent.  Doe  d.  Harris  v.  Mobsters,  4  I).  i&  li 
45 ;  2  B.  <&  C.  490.  And  see  Bade  v.  Farr,  € 
M.  i&  8.  121. 

In  ejectment  to  recover  promises  for  non> 
payment  of  rent,  under  the  usual  proviso  foi 
re-entry  on  non-payment  for  twenty-one  days, 
it  appeared  that  the  rent  was  payable 
quarterly,  and  that  a  demand  of  more  than 
one  quarter's  rent  was  made  on  the  twenty- 
first  day  at  one  o'clock:— Held,  that  only  ooa 
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<]u;iTter\^  rent  slioalrl  Ittivc  been  demanded, 
^nd  that  at  sunset.  Doe  d.  W/ieddon  v.  Paul, 
S O.  &  P.  013— Tenterdcn. 

Upon  a  lease  reserving  rent  payable  quar- 
terly, with  a  proviso,  that,  if  the  rent  is  in 
arrcar  twenty-one  days  next  after  the  day  of 
payment,  being  lawfully  demanded,  the 
Icfsor  may  re  enter: — Held,  that  five  quarters 
being  in  arrear,  and  no  sufficient  distress  on 
the  premises,  the  lessor  mi<;ht  re-enter  without 
a  demand.  Doe  d.  Seholefield  v,  Alexander, 
2  M.  &  S.  535;  8  Camp.  5*10. 

A  lease  for  years  contoined  a  covenant  to 
pay  rent,  and  a  proviso  for  re-entry  on  non- 
payment of  rent,  the  rent  **  being  first  law- 
fully demanded. "  The  property  being  vacant, 
the  landlord  asked  for  payment  of  rent  from 
the  person  lial>le  to  pay  it,  and  not  receiving 
it,  re-entered: — Held,  that  there  had  been  a 
sufficient  deman<l,  and  that  the  lease  was 
effectually  determined.  Manser  v.  Dix,  8  De 
G.,  M.  &  G.  703;  3  Jur.,  K  S.  252. 

By  a  lease,  rent  was  payable  on  the  usual 
quarter  days,  provided  that  if  tlie  rent  should 
be  in  arrear  for  twenty-eight  days  after  any  of 
the  days  appointed  for  payment  after  the 
same  had  been  lawfully  demanded,  it  should 
be  lawful  for  the  lessor  to  re-enter  and  take 
posses.sion  if  necessary  without  bringing  an 
ejectment.  The  rent  being  unpaid: — Held, 
that  a  demand  made  on  the  premises  at  half- 
past  ten  o^clock  on  the  morning  of  the  last 
day  was  not  sufficient  to  entitle  the  lessor  to 
re-enter  without  action.  Aeocks  v.  Phillips^  5 
H.  &  N.  183. 

A  tenant  for  a  definite  term  of  years  does 
not  forfeit  his  term  by  orally  refusing,  upon 
demand  of  the  rent  made  by  his  landlord,  to 
pay  the  rent,  and  claiming  the  fee  as  his  own. 
Doe  d.  Graves  v.  Wells,  10  A.  &  E.  427;  2  P. 
&D.  390;  8  Jur.  820. 

A  lease  contained  tlie  following  clause: 
**And  it  shall  be  lawful  for  the  lessor,  her 
executors,  &c.,  to  call  on  tenant  for  quarterly 
payment  of  rent,  or,  if  otherwise,  as  now 
accepted,  at  Michaelmas  and  Lady-day,  as  a 
matter  of  favor,  with  a  ({uarter  remaining  in 
hand,  and,  if  not  paid  in  twenty  dajs  after, 
rent  as  stated,  and  10/.  of  increased  rent  for 
breaking  op  land  by  acre,  then  the  tenant 
shall  be  liable  to  have  the  rent  due  recovered 
by  sale  and  distress,  or  to  enter  on  the  prem- 
ises for  the  same  till  it  be  fully  satisfied:" — 
field,  first,  that  the  clause  might  be  under- 
stood as  reserving  a  right  of  entry,  upon  non- 
payment of  rent,  to  hold  the  premises  till  the 
arrears  were  paid.  Doed.  Drake  y.  Bowditch^  8 
Q.    B.  973;  10  Jur.  037;  15  L.  J.,  Q.  B.  200. 

Held,  secondly,  that  under  the  clause  the 
lessor  could  not  enter  without  the  common- 
law  formalities,  the  4  Geo.  4,  c.  28,  s.  2,  ap- 
plying only  where  there  is  a  right  of  re-entry 
by  which  the  lease  is  avoided.     Ih, 

An  •agreement  of  tenancy  contained  the 
following  clause:  this  agreement  is  entered 
into  upon  the  express. condition  that,  if  the 
tenant  shall  make  default  in  payment  of  the 
rent,  or  any  part  thereof,  within  twenty-one 
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days  after  i\\fi  same  shall  become  due,  being 
denianiied,  it  shall  be  lawful  for  the  landlord, 
without  giving  any  notice  to  quit,  and  with- 
out any  other  warrant,  authority,  or  proceed- 
ings, to  re-enter: — Held,  that,  to  entitle  the 
landlord  to  avail  himself  of  the  right  of  re- 
entry, the  rent  must  be  in  arrear  twenty-one 
days,  and  a  demand  (but  without  the  formali- 
ties of  a  common-law  demand  of  payment)  be 
then  made.  Phillips  v.  Bridge,  9  L.  R.,  C. 
P.  48;  48  L.  J.,  0.  P.  13. 

A  demand  within  the  twenty-one  days  is  in- 
sufficient. .   Ih, 

Operation  and  effect  of  re-entry ;  and  how 
pleaded.] — C.  rented  a  farm  under  the  plalnt- 
iif,  his  term  in  which  expired  on  the  Ist 
February,  1838.  On  the  2d  February,  the 
plaintiff's  agent  demanded  possession  of 
the  land ;  but  C.  refused  to  quit  unless  paid 
for  certain  improvements.  The  plaint! if 
thereupo.i  brought  an  ejectment,  and  obtained 
actual  possession  on  the  10th  July: — Held, 
that  the  demand  of  possession  on  the  2d 
February  gave  the  plaintiff  such  a  construc- 
tive possession  as  to  enable  him  to  maintain 
trespass  against  a  third  person  for  coming  on 
the  land  and  carrying  off  the  crops.  Hey  v. 
Moorhouse,  8  Scott,  150;  0  Bing.  N.  C.  52. 

Where  a  right  of  entry  accrues  by  forfeit- 
ure, and  several  forfeitures  of  the  same  kind 
have  happened,  though  the  landlord  has  not 
availed  himself  of  them,  if  he  pleads  his  right 
of  entry  in  trespass  brought  against  him  bj 
his  tenant,  he  must  set  out  the  specific  for- 
feiture on  which  he  grounds  such  right. 
Kavanagh  v.  Qudge,  0  Scott,  N.  K.  508;  6M. 
AG.  720;  7  Jur.  852;  12  L.  J.,  C.  P.  258. 

To  an  action  for  rent,  the  defendant  pleaded 
a  plea  to  the  further  maintenance  of  the  action, 
setting  out  an  indenture,  by  which  premises 
were  demised  by  S.  to  the  plaintiff,  with  a 
power  of  re-entry  in  favor  of  S.,  in  case  of 
non-performance  by  the  plaintiff  of  the  cove- 
nants contained  therein ;  that,  before  the  rent 
accrued  due,  the  plaintiff  broke  one  of  such 
covenants ;  and  that,  by  means  of  the  prem- 
ises, the  estate  and  interest  of  the  plaintiff  in 
the  premises  became  forfeited,  and  that,  by 
reason  and  in  consequence  of  the  forfeiture, 
S.  brought  an  ejectment.  The  plea  set  out 
the  proceedings  and  judgment  in  ejectment 
given  after  the  commencement  of  the  action, 
and  that  the  defendant  afterwards,  on  being 
required  to  do  so,  attorned  tenant  to  S.,  and 
paid  him  the  rent: — Held,  a  good  answer  to 
the  further  maintenance.  Franklin  v.  Carter, 
3  D.  &  L.  213;  1  C.  B.  750;  9  Jur.  874;  14 
L.  J.,  C.  P.  241. 

When  a  lessor  re-enters  on  a  forfeiture  the 
rights  of  under-lessees  are  gone,  but  where  a 
lessor  accepts  a  surrender  from  a  lessee  the 
rights  of  the  under-lessees  remain,  although 
the  lessee  was  at  the  time  liable  to  forfeiture. 
Oreat  Western  Railway  Company  v.  Smith,  % 
L.  R.,  Ch.  Div.  235— C.  A. 

As  to  ejectment  by  landlord  against  tenanti 
— see  Ejbcticent. 
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4.  Summary  Proceedings, 

To  recover  posteesion  when  premises  ▼«- 

cant.]— [By  11  Geo.  2,  c.  19,  s.  16,  after  re- 
citing that  landlords  are  often  great' sufferers 
hy  tenants  running  away  in  arrear,  and  not 
only  suffering  the  demised  premises  to  lie  un- 
cultivated^ without  any  distress  thereon^  where- 
by their  landlords  or  lessors  might  he  satisfied 
for  the  rent-arretr^  but  also  refusing  to  de- 
liter  up  the  possession  of  the  demised  premises, 
whereby  the  landlords  are  put  to  the  expense 
and  delay  of  recovering  in  ejectment j  it  is 
enacted,  that  if  any  tenant  holding  any 
lands,  tenements  or  hereditaments,  at  a  rack 
rent,  or  where  the  rent  reserved  shM  be  full 
three-fourths  of  the  yearly  value  of  the  demised 
premises^  who  shall  be  in  arrear  for  one  yearns 
rent,  sliall  desert  the  premises,  and  leave  the 
same  uncultivated  or  unoccupied,  so  as  no  suff- 
eient  distress  can  he  had  to  countervail  the 
arrears  of  rent,  it  shall  and  may  be  lawful 
to  and  for  two  or  more  justices  of  the  peace, 
of  the  county,  riding,  division,  or  place  {having 
no  interest  in  the  demvted  premises),,  at  the 
request  of  the  lessor  or  landlords  lessors  or 
Inudlords,  or  his,  her  or  their  bailiff  or  re- 
ceiver, to^  go  vpon  and  view  the  same,  and  to 
affix  or  cause  to  be  affixed,  on  the  most  notorious 
part  of  the  premises,  notice  in  writing,  what 
day  {at  the  distance  of  fourteen  days  at  least) 
they  will  return  to  take  a  second  view  thereof ; 
And  if,  upan  such  second  view,  the  tenant, 
or  some  person  on  his  or  Jier  behalf,  shall  not 
appear  and  pay  the  rent  in  arrear,  or  there 
sfutll  not  be  sufficient  distress  upon  the  premises, 
then  the  said  justices  may  put  the  landlord  or 
landlords,  lessor  or  lessors,  into  the  possession  of 
the  said  demised  premises  ;  and  the  lease  thereof 
to  such  tenants,tis  to  any  demise  therein  contain^ 
only,  sliall  from  thenceforth  become  void. 

By  s.  17,  it  is  provided,  that  such  proceedings 
of  the  said  justices  shall  he  examinable  in  a 
summary  way,  by  the  next  justice  or  justices  of 
assise  of  the  rcspectioe  counties  in  which  such 
lands  or  premises  lie ;  and  if  they  lie  in  the 
city  of  Ijondon  or  aunty  of  Middlesex,  by  the 
judges  of  the  Court  of  Klng*s  Bendi  or  Common 
Pleas  ;  and  if  in  the  counties  palatine  of  C/iester, 
Lancaster,  or  Durham,  tlien  before  the  judges 
therei>t\  who  are  hereby  respectively  empowei'cd 
to  order  restilntion  to  be  made  to  such  tenant, 
together  wifh  his  or  her  expenses  and  costs,  to  l)e 
paid  by  the  lessor  or  landlord,  lesnors  or  land- 
lords, if  they  shall  see  cause  for  the  same :  and 
in  ca!*e  tJiey  uludl  affirm  the  cuA  of  the  said 
justices,  to  avoard  costs  not  exceeding  51.  for 
the  frivolous  appeal. 

The  57  Geo.  3,  c.  53,  reciting  the  expediency 
of  extending  this  remedy,  enactis,  tliat  the  pro- 
vision is  to  apply  to  those  who  shall  Iwld  lands 
and  tenements  or  hereditaments,  under  any  de- 
mise 7}  agreement,  either  written  or  verbal,  and 
although  no  right  or  potcer  of  re-entry  be  reserved 
or  given  to  the  landlord  in  case  of  non-payment 
of  rent,  who  shall  he  in  arrear  for  one  half- 
yeafs  rent  instead  of  one  year. 

By  8  A  4  Vict.  c.  84,  a.  13,  none  of  the  police 
magistrates  within  the  metropolitan  police  dis- 


trict shall  be  required  to  go  upon  any  deterted 
lantls,  tenements  or  hereditaments,  for  the  pur- 
pose of  viewing  the  same  or  affixing  any  notices 
thereon,  or  of  putting  tJie  landlord  or  landlords^ 
lessor   or    lessors,  into  the  possession    thereof, 
wider  the  provisions  of  11  Qeo,  2,  c.  19,  or  67 
Oeo.  3,  e.  52,  but  in  every  case  within  th€  metro- 
politan police  distrid,  in  whidi  by  the  trc'd  tutcts 
or  either  of  them  two  justices  are  autharieed  to 
put  the  landlord  or  lessor  into  the  possession  of 
such  deserted  premises,  it  shall  be  lateftU  for 
one  of  the  police  magistrates^  upon  the  request 
of  the  lessor  or  landlord,  or  his  or  her  bailiff' or 
receiver,  made  in  open  court,  and  upon  proof 
given  to  the  satisfaction  of  such  magistrate  of 
the  arrear  of  rent  and  desertion  of  the  premises 
by  the  tenant  as  aforesaid,  to  issue  his  warrant, 
directed  to  one  of  the  constables  of  the  metro- 
politan police  force,  requiring  him  to  go  upon 
and  view  the  premises,  and  to  affix  thereon  the 
like  notices  as  under  the  said  acts  or  either  of 
them  are  required  to  he  affixed  by  two  Justices 
of  the  peace;  and  upon  the  return  of  the  toar- 
rant,  and  upon  proof  being  given  to  tJie  satis- 
faction of  the  magistrate  before  whom  the  war- 
rant shall  be  returned  that  it  has  been   duly 
executed,  and  that  neither  the  tenant  nor  any 
person  on  his  or  her  behalf  hm  appeared  and 
paid  the  rent  in  arrear,  and  that  there  is  not 
sufficient  distress  upon  the  premises,  it  shfdl  be 
lawful  for  such  mtigistrate  to  issue  his  warrant 
to  a  constable  of  the  metropolitan  police  force, 
requiring  him  to  put  the  landlord  or  lessor  into 
possession  of  the  premises ;  and  every  constable 
to  whom  any  such  warrant  shall  be  directed 
shall  duly  execute  and  return  the  same,  subject 
to  the  provisions  of  the  2d  3  Vict,  c.  47,  as  to 
the  execution  of  warrants  directed  to  constables 
of  the  metropolitan  police  force;  and  upon  the 
execution  of  such  second  toarrant  the  lease  of 
the  premises  to  such  tenant,  as  to  any  demise 
therein  contained  only,  shall  thenceforth  he  void'\ 

The  11  Geo.  2,  c.  19,  a.  16,  does  not  require 
the  request  or  complaint  to  be  made  upon 
oath.  Basten  v.  Careto,  5  D.  <&  R.  558;  8  B. 
&  C.  649. 

When  a  tenant  ceased  to  reside  on  the 
premises  for  several  months,  and  left  them 
without  any  furniture,  or  sufficient  other 
property  to  answer  the  year's  rent: — Held, 
that  tlie  landlord  might  properly  proceed 
under  11  Geo.  2,  c.  19,  s.  16,  to  recover  the 
possession,  although  he  knew  where  the 
tenant  then  was,  and  although  the  justices 
found  a  servant  of  the  tenant  on  the  premises 
when  they  first  went  to  view  the  same. 
Pilton,  Ex  parte,  1  B.  &  A.  369. 

It  is  not  necessary  to  state,  in  the  record  of 
the  magistrates'  proceedings,  that  the  land- 
lord has  a  right  of  re-entry ;  although  such  a 
right  must  exist  in  order  to  entitle  the  party 
to  proceed  under  this  statute.     lb. 

Where  magistrates  had  given  possession  of 
a  dwelling-house,  as  deserted  and  unoccupied, 
and  the  judges  of  assize  had,  on  appeal,  made 
an  order  for  restitution  with  costs,  and  the 
tenant  brought  an  action  for  the  eviction 
against  the  magistrates,  the  constable,  and 
the  landlord  :~>Ucld,  that  the  record  of  the 
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proceedings  before  tlic  magistrates  was  an 
answer  to  the  notion  on  bclialf  of  all  the 
clefcndants.  Asficro/t  ▼.  Bourne^  3  B.  &  Ad. 
G64. 

The  judges  of  assize,  on  api)eal,  under  11 
Oeo.  2,  c.  10,  s.  17,  against  an  order  of  two 
magistrates  giving  possession  to  a  landlord, 
made  an  order  for  restitution  of  the  premises 
"to  the  tenant.  The  order  of  the  jnages  was 
not  directed  to  any  person: — Held,  that  a 
mandamus  could  not  issue  commanding  the 
two  justices  to  make  restitution.  Ilc(/.  v. 
Trail,  13  A.  &  E.  701;  4  P.  &  D.  325;  1 
Am.  &  H.  78. 

Proceedings  of  magistrates  for  rest  itution  of 
premises  under  11  Geo.  2,  c.  19,  are,  by  s.  17, 
to  be  reviewed  (in  Englnnd)  by  the  judges  on 
the  circuits,  acting  as  individual  justices. 
An  allegation  in  an  indictment,  that  an  order 
wan  made  by  A.  and  B.,  the  justices  of  assize 
for  8urrL*y,  is  not  supported  by  a  ccrtilicate 
of  sucli  an  order,  being  signed  by  the  deputy 
clerk  of  nssize  in  the  same  way  as  an  order  of 
court.  lieg,  V.  Sewell,  8  Q.  B.  101;  10  Jur., 
48;  15  L.  J.,  Q.  B.  40. 

An  order  for  restitution,  though  not 
directed  to  any  person,  will  justify  the  sheriff 
in  acting  under  it.     Jb. 

Where  magistrates,  from  a  doubt  of  their 
jurisdiction,  decline  giving  possession  of 
premises  to  a  landlord,  the  court  will  not 
compel  them,  by  mandamus,  to  do  so. 
Fuldtr,  Ex  parts,  3  D.  P.  0.  635 ;  4  Jur.  507 
— B.  C— Williams. 

On  an  npi>cnl  to  tiie  judges  of  assize  against 
the  decision  of  justices  giving  possession  of 
premises  under  the  11  Geo.  2,  c.  19,  ss.  10 
and  17,  requiring  that  the  notice'  after  the 
first  view  by  jusiiccs,  should  state  what  day, 
at  the  distance  of  fourteen  clear  days  at  the 
least,  they  should  return  to  take  a  second 
view:  — Ileld,  that  fourteen  clear  days  must 
elapse  between  the  first  and  second  views,  and 
as  that  period  had  not  elapsed,  the  proceed- 
ings were  set  aside  as  irreguhir,  and  restitution 
ordered.  Crmk  v.  Brighton  (Justices),  1  P. 
&  F.  110— Erie  and  Williams. 

The  power  to  view  and  give  possession  to  a 
landlord  of  deserted  premises,  created  by  11 
Geo.  2,  c.  19,  s.  10,  extended  by  57  Geo.  3,  c. 
52,  and  varied  as  to  its  mode  of  execution  by 
8  &  4  Vict.  c.  84,  s.  13,  is  not,  by  any  of  the 
provisions  of  the  3  &  4  Vict.  c.  84,  or  by  1 1 
&  12  Vict.  c.  43,  s.  34,  vested  in  the  lord 
mayor  or  one  alderman  sitting  in  the  justice- 
room  at  the  Mansion-house  or  Guildhall,  so  as 
to  enable  them  to  exercise  the  power  in  the 
same  manner  as  a  police  magistrate  sitting  in 
one  of  the  metropolitan  police  courts  may, 
under  3  &  4  Vict.  c.  84.  s.  13,  exercise  it. 
Edwards  y,  Jlodfjes,  15  C.  B.  477;  1  Jur.,  N. 
S.  01 ;  3  C.  L.  K.  472;  24  L.  J.,  M.  0.  81. 

To  recover  possession  of  small  tenements.] 
—[The  1  &  2  Vict.  c.  74.  reciting  tlie  expedi- 
ency of  providing  for  the  more  speedy  and 
effcctrial  reeonery  of  the  possession,  of  premises 
tmjfutly  held  over  after  the  determination  of  the 
Unancy^  enacts,  that  when  and  so  %oon  as  the 


term  or  interest  of  the  tenant  of  any  house,  land, 
or  otiier  corporeal  hereditaments  Jwld  hy  him  at 
Villi  or  for  any  term  not  exceeding  seven  years, 
either  wU/iout  being  liable  to  tfi>e  payment  of  any 
rent  or  at  a  rent  not  crceeJin/j  the  rate  of  20/.  a 
year,  and  upon  which  no  Jine  sJiall  hare  been 
reserved  or  made  payable,  shaU  have  ended  or 
sJiall  have  been  duly  deter^mined  by  a  legal  notice 
to  quit  or  othertoise,  and  such  tenant,  or  (fnuch 
tenant  do  not  actually  occupy  the  premises^  or 
only  occupy  apart  (hereof)  any  person  hf  lohom 
the  same  or  any  part  thereof  shall  be  then 
actually  occuj/ied,  sluill  neglect  or  refuse  to  quit 
and  deliver  up  possession  of  the  premLtes  or  oj 
such  part  thereof  respectively^  it  sIuill  be  lawful 
for  the  landlord  of  the  said  premises  or  his  agent 
to  cause  the  person  so  neglecting  or  refusing  to 
quit  and  deliver  up  possession  to  be  seited  as 
directed  by  s,  2,  with  a  written  notice,  in  the 
form  set  forth  in  the  schedule  to  the  act,  signed 
by  tite  landlord  or  his  agent,  of  hut  intention  to 
proceed  to  recover  possession  under  the  authority 
and  according  to  t/te  mode  prescribed  in  the  act; 

And  if  the  tenant  or  occupier  shaU  not  there- 
upon appear  at  tlie  time  and  place  appointed-, 
and  slww  to  the  satisfaction  of  t/ie  justices  here^ 
inafter  mentioned  reasonable  cause  why  possession 
should  not  be  given  under  tlie  provisions  of  the 
act,  and  shtU  stiU  neglect  or  refuse  to  deliver  up 
possession  of  tlie  premises,  or  of  sucJh  part  tliereof 
of  which  lie  is  then  in  possession,  to  tlie  said 
landlord  or  his  agent,  it  sliall  Ite  lawful  for  such 
landlord  or  agent  to  give  to  such  justices  proof  of 
the  holding  and  of  the  end  or  oilier  determination 
of  the  tenancy,  with  the  time  or  manner  tliereof 
and  where  the  title  of  the  landlord  has  accrued 
since  tlie  letting  of  the  premises,  the  right  by 
which  he  cUiims  the  possession  ; 

And  upon  proof  of  service  of  tlie  notice^  and  of 
tlie  neglect  or  refusal  of  the  tenant  or  occupier, 
as  tlie  case  may  be,  itsliall  Ite  lawful  for  this 
justices  acting  for  tlie  district,  division,  or  place 
within  whicli  the  said  premises  or  any  part 
thereof  sluill  lie  situate^  in  j)etty  sessions  asseni' 
bled,  or  any  two  of  them,  to  ixsue  a  warrant 
under  tlieir  hands  and  seals  to  tlie  constfddes  and 
peace  officers  of  the  district,  division,  or  place 
within  which  the  said  premises  or  any  part  there^ 
ofsliall  be  situate,  commanding  tliem,  within  a 
period  to  be  therein  named,  not  less  than  ticenty- 
one  nor  more  tlian  thirty  clear  days  from  tne 
date  of  such  warrant,  to  enter  {by  force  if  need- 
ful) into  the  premises,  and  give  possession  of  ths 
same  to  such  landlord  or  agent : 

Provided  always,  tlmt  entry  upon  any  such  war' 
rant  sliall  not  be  made  on  a  Sunday,  Good  Fri" 
day,  or  Christmas  day,  or  at  any  time  except  be- 
tween the  hours  of  nine  in  tlie  mtrming  and  four ' 
in  the  qfternoon : 

Provided  also,  that  nothing  in  tlie  act  contain' 
ed  shall  l)e  deemed  to  protect  any  person  on 
whose  application  and  to  wlunn  any  suili  warrant 
shall  be  granted  from  any  action  which  may  be 
brought  against  him  by  any  sudi  tenant  or  oc- 
cupier, for  or  in  respect  of  such  entry  and  taking 
possession,  wliere  such  person  liad  not  at  tlie  time 
of  granting  Hie  same  lawful  right  to  the  posses- 
sion of  the  same  premises : 

Provided  also,  that  notliing  herein  contained 
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$hdU  nffect  any  rights  to  which  any  person  may 
be  entitled  tut  outfjo'utg  tenant  by  tfve  cuntom  of 
ike  country  or  other iciae.  ] 

In  a!i  acti«»n  for  breaking  and  entering'  the 
])l:iiniiIT's  dwell  in:;  lioii<c,  F.  and  M.  justified 
the  ti'L'spasscs;  tI>o  former,  as  owner  in  fee, 
the  latter,  Jis  his  scrva!)t.  Plea,  alsi/%  by  the 
Intier,  not  guiliy.  Replication,  nolle  prose- 
qui as  to  F.,  but  allccjiuijj  an  estoppel  as  to  M., 
for  that  ^I.  demised  the  premises  to  the  plaint- 
iff, an  a  yearly  tenant,  at  IG/.  a  year,  which 
demise  was  in  force  and  undetermined.  Re- 
joinder by  M.,  denying  that  the  tenancy  of 
the  plainiiff  was  m  full  force  and  undeter- 
mined. At  the  triMJ,  the  demise  from  M.  to 
the  plaintiff  was  pn»vpd,  an«i  it  was  shown 
that  a  notioc  to  quit,  signed  in  the  names  of 
both  F.  and  M.,  was  given  to  the  plaintiff; 
and  that  subsequently  a  complaint  was  made 
to  tiie  magistrate**  under  the  above  statute, 
which  was  signed  by  F.,  **a8  for  himself  and 
M.,  either  or  b»)tli  of  tl>en>  "  Upon  that 
complaint,  a  warrant  was  issued,  which  con- 
tained the  name  of  only  one  complainant, 
under  whieh  the  tres|)ass  was  commiited,  and 
the  plaintiff  ejected ;  the  key  of  the  house  was 
taken  to  M.  by  the  officer;  the  jury  having 
found  for  the  plaintiff:— Held,  that  the  au- 
thority of  M.,  as  servant  of  F.,  was  sufficiently 
denied  by  the  re[)lication  of  estoppel,  and 
that  trespass  was  the  ])roper  remedy.  Dar- 
lingtm  v.  Pritehard,  2  D.,  N.  S.  604;  5  Scott, 
N.  R,  10;  4M.  &  G.  783:  7  Jur.  077;  12  L.  J. 
34.  See  also  Edmunds  v.  Pinniger,  7  Q.  B. 
558;  14  L.  J.,  Q.  B.  273. 

In  an  action  against  a  landlord  for  irregu-  * 
larity  in  the  mode  of  proceeding  to  obtain 
possession  of  premises  under  1  &  2  Vict.  c. 
74,  where  the  landlord,  at  the  time  of  apply- 
ing for  the  juctices'  warrant,  was  entitled  to 
the  possession  of  the  premises,  there  must  be 
special  damage  arising  from  the  irregularity 
complained  of.  Delaney  v.  Fox,  2  Jur.,  N.  8. 
1223;  20  L.  J.,  C.  P.  5;  1  C.  B.,  N.    8.  100. 

A  declaration,  setiing  out  an  informal  notice 
of  the  landlord's  intention  to  apply  to  the 
justices  for  a  warrant  to  obtain  possession 
under  the  act,  and  alleging  the  issuing  and 
execution  of  such  warrant,  and  that  under  the 
authority  of  such  proceedings  the  plaintiff 
was  forcibly  expelled  from  the  dwelling-house 
of  which  he  was  tenant,  does  not  sufficiently 
show  s]>ecial  damage  arising  from  the  infor- 
mality of  the  notice.     Ih. 

A  landlord  is  not  llcble  in  trespass  for 
ejecting  a  tenant  where  the  tenancy  has  ex- 
pired, although  he  may  have  taken  proceed- 
ings against  him  under  1  &  2  Vict.  c.  74.    Ih. 

Upon  an  application  under  1  &  2  Vict.  c. 
74,  bya  landlord,  to  justices  f»f  petty  sessions, 
to  recover  possession  of  premises  held  over  by 
his  tenant  after  the  expiration  of  the  term,  the 
tenancy  having  been  proved  to  the  satisfaction 
of  the  justices,  and  its  legal  determination, 
and  the  tenint's  refusal  to  quit,  the  jurisdic- 
tion of  the  justices  to  give  the  landlord  ])0S- 
Bession  is  not  ousted  by  the  tenant's  setting  up 
the  title  of  a  third  person.  Beea  v.  Davies, 
4  C.  B.,   N.  8.  50. 


XVI.  Tenancies  from  Year  to  Year.  ' 

1.  Iloto  treated. 

Intent  of  parties.] — In  order  to  create  a 
tenancy  from  year  to  year,  there  must  Ik*  some 
circumstanei*s  to  show  an  intention  to  do  so, 
such  as  payment  of  rent  quiirterly,  or  saiome 
other  aliquot  part  of  a  year.  Doe  d.  TlaU  v. 
Wood.  14  M  &  \V.  G82;  9  Jur.  lOUO.  15  L. 
J.,  Exch.  41. 

When  created  by  agreement  for  lettiog, 
payment  and  receipt  of  rent,  Ac.]  —Payment 
and  receipt  of  rent  are  evidence  aj^atnst  a 
corporation  of  a  demise  by  them  fnim  y«-arto 
year.  Doed.  Pennington,  v.  Taniere,  12  Q.  B. 
998;  13  Jur.  119;  ISL.  J.,  Q.  B.  49. 

A  renting  of  a  tenement  for  an  indefinite 
period,  and  an  oc^cupation  for  a  year,  consti- 
tute a  tenancy  for  a  year.  Reg.  v.  St.  OUeK 
33  L.  J.,  M.  i\  3;  12  W.  R.  125;  9  L.  T.,  N. 
S.  411;  4  B.  &8.  509. 

A.  agreed  to  let.  and  B.  agreed  to  hire,  a 
piece  of  land,  coMtaining  about  fifteen  acres, 
at  an  annual  surface  rent;   B.  to  use  the  lai»d 
for  the  purpose  of  making  bricks,  and  tx>  pa^ 
A.  8«.  per  1.000  on  the  quantity  made;  the 
quantity  made  to  be  not  less  than  4,000,000 
annually;  the  ground  not  to  be  excavated  be- 
yond the  depth  of  eight  feet  without  the  per- 
mission of  A.  in  writing.     A  portion  of  the 
land  l)eing  required  by  a  railway   company, 
B.^s  claim  for  compensation  in  respect  of  his 
estate  and  interest  in  the  land  so  required, 
and  for  deterioration   to   the  residue      was 
referred   to  arbitration.     The  umpire  found 
that  the  interest  of  B.  under  this  agreement 
was  that  of  merely  a  tenant  from  year  to  year; 
and  he  assessed  the  compensation  upon  that 
basis: — Held,  that  the  construction  put  by  the 
umpire  upon  the  agreement  was  correct;  and 
that  evidence  tending  to  show  that  by  the 
custom  of  the  brick-making  trade  brick   land 
is  never  hired  from  year  to  year  was  properly 
rejected.     Stroud,  In  re,  8  C.  B.  502;  16  L. 
J.,  C.  P.  117. 

An  agreement  dated  the  19th  April,  1841, 
by  which  part  of  a  dwelling-house  was  let, 
stipulated  for  *'the  yearly  rent  of  42^,  pay- 
able quarterly,  the  first  pajrrsent  of  11.  IJta. 
0(2.,  to  be  made  on  the  24th  Jnne  next,  l>cing 
the  jiroportion  of  rent  from  the  19th  April, 
1841,  to  that  date."  And,  further,  that  the 
tenant  should  iiold  and  enjoy  the  possession 
**  until  one  of  the  parties  should  give  to  the 
other  six  calendar  months'  notice  in  writing 
to  quit  at  the  expiration  of  any  such  notice:" 
— Held,  that  a  yearly  tenancy  was  not  created, 
and  that  a  six  months' notice  to  quit  expiring 
on  the  5th  December,  was  a  sufficient  notice 
to  put  an  end  to  the  tenancy.  Doe  d.  Kingv, 
Grafton,  10  Jur.  833;  21  L.  J.,  Q.   B.  276. 

H.  an<l  R.,  by  indenture  of  February,  1805, 
grantcMl  and  leased  premises  unto  and  to  the 
use  of  J.  H.,  his  heirs,  executors,  administra- 
tors and  assigns,  forever,  yielding  and  paying 
therefor  a  yearly  rent.  Proviso  for  re-entry 
on  non-payment  of  rent.  Covenant  by  J.  H. 
for  payment  of  the  rent,  for  repairs  and  for 
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insurance: — Held,  thiit  in  the  absence  of  proof 
that  the  premises  were,  at  tiie  \\iitc  of  tiic 
InstrumeDt,  in  the  occupation  of  tenants, 
and  the  expressed  intention  of  the  panics 
prr»cluding  the  presumption  of  livery  of 
seizin,  the  instrument  could  not  operate  ns  a 
conveyance  of  the  fee  subject  to  a  rent-charge, 
bat  only  to  create  a  tenancy  from  year  to 
year;  Doe  d.  Robert 9(m  v,  Gardiner^  12  0.  B. 
819;  21  L.  J.,  C.  P.  223. 

A.,  under  a  mortgage  deed,  agreed  to  be- 
come tenant  to  B,  of  tlie  prcmi^cs  demised, 
**  henceforth,  at  the  will  and  pleasure  of  B., 
at  the  yearly  rent  of  25/.  4<}..  payable  quarter- 
ly:"— Held,  that  this  was  a  tenancy  nt  will; 
and  that  occupation  for  two  years,  and  pay- 
ment of  rent  under  the  agreement,  did  not 
make  B.  tenant  from  year  to  year.  Doe  d. 
Bastow  V.  Cox,  11  Q.  B.  122;  17  L.  J.,  Q.  B. 
8. 

The  plaintiff  was  in  possession  of  land  under 
a  lease  granted  to  him  by  B.,  who  had  pre- 
viously mortgaged  the  premises.  The  trans- 
ferees of  the  mortgage  (being  cognizuntof  the 
lease)  gave  the  plaintiff  notice  of  the  mortgage, 
and  required  him  to  pay  them  aU'rent  due, 
and  to  become  due,  in  respect  of  the  mort- 
gaged premises : — Held,  that  this  was  evidence 
whence  the  jury  might  mfer  a  contract  of 
tenancy  for  a  3*ear,  as  between  the  mortgtigees 
and  the  plaintiff.  Brown  v.  Storey^  1  Ai.  &  G. 
117;  1  Scott,  N.  R  9;  4  Jur.  819. 

A.  agreed  to  let,  and  B.  to  take,  a  cottage 
for  three  months  from  21)th  December,  ait  a 
yearly  rent  of  18/..  the  first  montlily  puyment 
to  be  made  2rch  January,  free  frcin  all  taxes, 
which  were  to  i>e  paid  by  the  tenant,  and  al- 
lowed out  of  the  rent,  three  months*  notice 
to  quit  from  either  party  to  be  sufficient  B. 
occupied  for  eighteen  months: — Held,  a  ten- 
ancy from  year  to  year,  so  as  to  give  the  ten- 
ant a  settlement  under  G  Geo.  4,  c.  57,  s.  2. 
lieg.  V.  WilUitden,  9  Jur.,  N.  S.  874;  82  L  J.. 
M.  C.  109;  11  W.  R.  425;  7  L.  T.,  N.  S.  784; 
8  B.  &  S.  593. 

A  party  hired  apartments  upon  the  terms 
contained  in  the  following  memorandum: — 
"I  hereby  agree  (:iccording  to  our  conversa 
tion  of  last  eveninu)  to  piy  you  tor  the 
occupation  of  your  firat  floor,  furnished,  from 
Monday,  March 4,  1889,  to  September  the  4th, 
1839,  the  sum  of  52/.  10«.  1  also  agree  eitlier 
to  occupy  the  said  rooms  from  th(i  4th  Sep- 
tember to  the  4th  December,  furnished,  on 
the  same  terms,  viz.,  28/.  o«.,  for  the  three 
months,  or  take  them  unfurnished  nt  the  rate 
of  84/.  per  annum  :*^ — Held,  that  this  did  not 
create  a  tenancy  from  year  to  year,  but  was 
proi)crly  declared  on  as  an  agreement  to  take 
the  apartments  furnished  for  si.x  months;  and 
for  a  further  period  of  thre<!  months,  furnished 
or  unfurnished,  nt  the  option  of  the  tensint. 
AUUrsUme  v.  BoHtoek,  2  Scott,  N.  U.  037;  2 
H.  &G.  511;  1  Drink.  90. 

Payment  of  rent  is  primil  facie  evidence  of 
A  tenancy  from  year  to  year.  Doe  d.  Prit- 
ehard  ▼.  Dodd,  2  N.  <&  M.  888;  5  B.  &  Ad. 
689. 

80CU8,  semble,  where  the  existence  of  such 


a  tenancy  would  imply  that  devisees  in  trust 
had  conveyed  away  their  estate,  while  a  duty 
still  remained  to  be  performed  by  them.     lb. 

The  presumption  is  completely  rebutted  by 
showing  that  the  rent  paid  and  reserved  is  of 
the  same  amount  as  the  rent  reserved  in  an 
unexpired  lease,  the  premises  being  at  the 
time  of  such  payment  of  rent  of  much  greater 
value  than  the  rent  so  reserved  and  so  paid. 
lb, 

A  tenant  at  will,  at  a  yearly  rent,  is  a  ten- 
ant from  year  to  year.  Pope  v.  Garland^  4  Y. 
&  C.  394. 

The  defendant  hired  of  the  plaintiff  apart- 
ments in  his  dwelling-honse  at  a  fixed  rent, 
payable  half-yearly,  and  entered  into  posses- 
sion at  Michaelmas,  1822.  At  Laily-day, 
1823,  he  paid  one  half-year's  rent,  and  at 
the  Midsummer  following  gave  up  possession 
without  having  given  any  notice  to  quit;  but 
at  Michaelmas,  in  the  same  year,  he  paid 
another  half  3'ear\s  n-nt.  At  Lady-day,  1824, 
the  plaintiff  demanded  a  third  half-year's 
rent,  which  tlie  defendant  refused  to  pay: — 
Held,  that  a  tenancy  from  year  to  year  could 
not  be  inferred  from  these  facts.  WiUon  v. 
AJibott,  4  D.  &  U   093;  3  B  &  C.  88. 

A.  agreed  by  paiol  to  sell  an  estate  to  B. 
on  certain  terms,  provided  B.  would  continue 
C.  his  tenant,  not  for  on*?  3 oar  only,  but  from 
year  to  year  (C.  having  just  before  b«-en  let 
into  possession,  under  a  contract  for  the  pur- 
chase of  the  estate,  which  he  had  failed  to 
pay  for  in  time,  and  had  therefore  fcn-feited 
his  deposit);  and  A.  thereupon agrcd  tt)  take 
C.'s  forfeited  deposit  an  part  of  the  purchase- 
money.  A.  and  B.  afterwards  reduced  iheir 
agreement  respecting  the  purchase  into  writ- 
ing, in  which  no  no  ice  was  taken  of  the 
stipulation  conccrningC'stenincy :— yet  held, 
that  this  stipulation  being  collateral  to  the 
written  agreement,  was  binding  upon  B. ; 
and  that  the  agreement  o|)enitcd  ns  a  tenancy 
for  two  years  certain  at  least,  though  no  rent 
was  then  mentioned,  Inu  was  to  be  settled 
afterwards;  and  that  the  tetuincy  could  not 
be  put  an  end  to  at  the  end  of  the  first  year, 
by  six  months*  previous  notice  to  quit.  Denn 
d.  Jftckling  v.  CurticrifjfU,  4  East,  29. 

By  articles  of  agreement  under  seal,  the 
plaintiff  covenanted  with  £.  that  hu  would 
from  time  to  time,  when  aud  so  soon  as  he 
should  have  erected  and  covered  in  one  or 
more  of  the  messuages  ag.ced  to  be  built  by 
him  uiK)n  land  therein  described,  and  agreed 
to  bo  demised  by  indenture,  demise,  and 
lease  unto  E.,  his  executors,  administrators 
or  assigns,  the  whole  or  such  part  or  part9 
whereon  one  or  more  of  the  messuages  or 
tenements  should  have  lx?eu  built  for  ninety- 
eight  years  from  the  29th  of  September  then 
last  ( 1 852),  nt  a  certain  yearly  rent  payable 
quarterly,  the  rents  to  be  so  apiK)rtioned  that 
the  yearly  rent  to  be  reserved  on  any  sueh 
lease  should  not  exceed  one-sixth  of  the 
yearly  value  of  the  land  and  buildings  de- 
mised, with  a  proviso,  that  if  the  yearly  rent 
or  rents  to  be  reserved  upon  the  lease  or 
leases  to  be  granted  of  any  part  or  parts  only 
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of  the  land  should  amount  to  or  make  up 
the  full  year)}*  rent  reserved,  the  remainder 
of  tlio  'land,  when  built  upon,  should  be  de- 
mised at  the*  yearly  rent  of  a  peppercorn  only. 
The  articles  contained  a  covenant  by  £.  with 
the  pluintiil,  tu  pay  the  rent  agreed  to  be  re- 
served, and  tf>  \)ny  nites,  to  erect  the  mcs- 
suaprus,  and  also  a  covenant  that  until  the 
land  and  tiie  buildings  erected  should  be 
leased  in  execution  of  the  covenant  in  that 
behalf,  E.,  his  executors,  admini8trat(»ra  or 
assi«irns  would  pay  for  the  same  the  several 
yearly  rents  stipulated  or  agreed  to  be  re- 
served in  the  leases  to  be  granted  to  such 
pei*sons,  and  in  such  manner  and  ])ro portions 
and  at  such  times  ais  the  same  wtmld  be  pay- 
able in  case  sueh  leases  were  actually  granted. 
Thei*e  wa<*  also  ix  proviso  for  re-entry  by  the 
plaintiff,  in  case  the  whole  or  any  part  of  the 
yearly  rent  or  rcnts  thereby  or  by  the  leases 
to  be  granted  should  be  behind  or  unpaid 
for  twenty-one  days.  In  1854,  E.  assigned 
all  his  interest  in  the  agreement  to  the  de- 
fendant, who  thereui)on  entered  and  occupied 
tlie  land,  erected  certain  buildings  thereon, 
and  paid  the  stipulated  yearly  sums,  and  then 
assigned  to  B. : — I!«;ld,  that  neither  E.  nor 
the  defendant  acquired  any  estate  in  the 
premises  under  the  building  agreement,  nor 
was  any  tenancy  from  year  to  year  created 
thereby,  or  by  the  occupation  of  the  land, 
and  pavmentof  the  stipulated  rents.  Camden 
V.  Batierhu}^,  5  0.  B.,  N.  S.  808;  6  Jur.,  N. 
8.  027;  28  L.  J..  C.  P.  187;  affirmed  on  ap- 
peal, 7  C.  B..  N.  S.  804;  5  Jur.,  N.  S.  1405; 
28  L.  J.,  0.  P.  335— Exch.  Cham. 

In  ejectment  the  plaintiff  proved  that  S. 
was  the  tenant  of  the  premises  when  he  be- 
came the  owner,  and  had  paid  rent  to  him 
for  many  years;  that  she  <]uitted,  and  was 
succeeded  by  H. ;  that  N.  succeeded  II.  and 
paid  rent.  On  the  beginning  of  September, 
1858,  the  defendant  and  N.  severally  called 
on  the  plaintiff  and  asked  if  he  would  accept 
the  defendant  as  tenant.  On  each  occasion 
the  plaintiff  said  -he  would.  On  the  7th  of 
September  the  defendant  took  possession,  and 
in  October  of  the  same  year  paid  the  rent  to 
MiciiMchnas,  1858,  for  which  the  plaintiff  gave 
a  receipt  as  for  rent  due  from  N.  The  plaint- 
iff received  the  rent  at  Christmas.  1858,  and 
gave  a  receipt  for  it  to  the  defendant  as  for 
rent  due  from  him.  In  March,  1859,  the 
])laintiff  gave  to  the  defendant  notice  to  quit 
at  Michaelmas,  or  otherwise  at  the  end  of  the 
year  (»f  the  tenancy,  which  should  expire  after 
the  end  of  one  half-year  from  the  time  of  his 
being  served  with  that  notice.  On  the  I'J'th 
of  December,  1859,  the  plaintiff's  agent  served 
a  notice  on  the  defendant  to  quit  at  Mid- 
summer. The  defendant  said  the  plaintiff 
might  have  the  lumse  if  he  paid  the  valuation 
of  the  fixtures  and  good-will: — Held,  that  it 
was  a  question  for  the  jury  and  not  for  the 
judge,  to  he  determined  by  a  consideration  of 
all  the  facts,  at  which  time  the  tenancy  com- 
menced; that  there  was  evidence  of  a  tenancy 
ending  at  Michaelmas,  and  that  it  was  a  mis- 
direction to  withdraw  from  the  jury  all  the 


facts,  except  the  conduct  of  the  clefendant 
when  the  notice  to  quit  at  Midsunimcr  was 
served  on  him.  Walker  v.  God^^  6  H.  &  N. 
594. 

In  December,   1819,   the   testator's    father 
was  tenant  of  a  farm  belonging  to  the  plaint- 
iff   until     the    following    Lady-day.        The 
plaintiff's  steward,  in  the  month  of  December, 
proposed   to  let  the  farm,  and  read    from  a 
printed   paper  the   terms  of    letting.       The 
testator  was  present,  and  assented   to  those 
terms,  agreeing  to  succeed  his  father  at  Liariy- 
day,  but  no  wi'iting  was  signed.     He    did 
then  enter,    and  contimied    tenant   till     his 
death,  since  which  his  executors  occupied  and 
paid  rent.    At  the  foot  of  the  printed  paper  of 
terms  was  written  a  memorandum,  not  signed 
by  either  party,  but  by  the  attorney  of  the 
plaintiff,  who  was  present  at  the  time  of  the 
letting.      This  memorandum  commenced   in 
the  following  terms: — "A.  B.,  as  a^nt  of 
the  plaintiff,  agreed  to  let,  and  0.  D.  agreed 
to  take,"  and  went  on  to  state  the  farm,  rent, 
and  when  payable ;  that  the  term  was  for  one 
year  certain  from  Lady-day  next,  and  so  from 
year  to  year,  until  a  due  notice  to  quit  was 
given: — Held,  that  this  agreement,  followed 
by  entry  and   payment  of   rent,    created   a 
tenancy,   upon  the  terms  contained   in    the 
printed  paper  and  memorandum,    and    that 
they  might  be  referred  to  by  the  attorney,  ss 
showing  what  the  terms  of  the  demise  were. 
Bolton  V.  Tomlin,  N.  &  P.  247;  6  A.  &  E. 
856 ;  2  H.  &  W,  368. 

The  defendant  being  in  possession,  under 
a  lease  for  fourteen  years,  assigned  it,  by  way 
of  mortgage,  to  the  plaintiff,  and  then  com- 
mitted a  forfeiture,  for  which  the  lessoi 
brought  ejectment.  It  was  then  agreed,  at  a 
meeting  of  all  the  parties,  that  judgment 
should  be  signed  in  the  ejectment,  that  the 
lessor  should  grant  a  new  lease  to  the  plaintiff, 
and  that  the  plaintiff  should  grant  an  under- 
lease to  the  defendant.  The  new  lease  was 
accordingly  granted  to  the  plaintiff,  who  then 
delivered  the  defendant  the  key,  saying,  **  Go 
on  as  usual,  pay  the  money  '*  (due  on  mort- 
gage), **  and  when  you  have  done  so  you  shall 
have  an  underlease;"  no  rent  was  ever  paid : — 
Held,  that  this  did  not  constitute  the  defend- 
«int  a  tenant  from  vear  to  year.  Doedi.  Ror^n 
V.  PuUen,  3  Scott",  271;  2  Bing.  N.  C.  749; 
2  Hodges,  39. 

A.  let  land  to  B. ,  on  a  tenancy  from  year 
to  year,  which  B.  continued  to  hold  for  sev- 
eral years  after  A's  title  had  determined,  pay- 
ing rent  to  A,,  and  he  at  length  gave  up  pos- 
session on  a  notice  to  quit  from  A.  Subse- 
quently to  the  determination  of  A's  title,  but 
before  B,  had  given  up  possession,  B.  under- 
let to  C.  C.  paid  rent  to  B.  as  long  as  B. 
continued  to  hold,  but  paid  no  rent  to. any 
one  subsequently.  In  an  ejectment  by  A. 
against  C,  after  B.  had  given  up  possession : — 
Held,  that  it  might  be  prcsumed,  as  a  matter 
of  fact,  that  a  new  tenancy,  from  year  to  year, 
had  been  commenced  by  B.  after  A. 's  title  hod 
ceased,  and  that  C,  therefore,  could  not  dis- 
pute A.^s  title.     London  and  North  Watem 
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BaUxoay  Company  v.  Wett,   2  L.   R.,  C.    P. 
Sii3;  36  L.  J.,  C.  P.  245. 

W.  being  entitled  to  a  leasehold  interest, 
♦  lie  term  of  which  expired  on  26th  December, 
1.8SI,  agreed  in  writing  to  let  the  same  to  K. 
at  the  3^e5irly  rent  of  30Z.,  and  agreed  not  to 
give  K.  notice  to  quit  so  long  as  he  continued 
to  pay  *he  rent.  A  railway  company  agreed 
to  purchase  at  the  price  <»f  470/.  this  interest, 
<3escribed  as  the  interest  which  K.  held  of 
AV.,  for  any  term  at  tenant's  option,  but  not 
l>eyon(l  the  term  and   interest  of  W.  in  the 

{remises,  which  term  will  expire  on  the  25th 
tecember,  1881.  The  railway  company  sub- 
sequently objected  that  this  was  only  a 
tenancy  from  year  to  year: — Held,  that  it  was 
a  tenancy  for  the  remainder  of  the  term,  but 
that  even  if  it  was  not,  the  company  was 
bound  by  their  agreement.  King^  In  re.  East 
London  Railway  Company^  Ex  parte^  21  W. 
R.  881;  29  L.  T.,  N.  S.  280,  10  L.  R  ,  Eq. 
521— V.  C.  M. 

By  an  agreement  under  seal  the  premises 
in  dispute  were  let  for  the  term  of  one  year, 
at  a  yearly  rent,  payable  quarterly;  and  it  was 
agreed  that  the  lessee  might  determine  the 
tenancy  at  the  expiration  of  the  term  of  one 
year  by  giving  to  the  lessor  three  montlis' 
previous  notice  in  writing,  and  that  the  lessee 
might  continue  tenant  after  the  expiration  of 
the  term  on  punctual  payment  of  the  rent, 
free  from  disturbance  or  eviction  by  the 
lessor  as  long  as  the  rent  was  punctually  paid : 
— Held,  that  the  estate  created  by  the  instru- 
ment and  the  jmyment  of  the  rent  was  a 
tenancy  from  year  to  year,  and  that  a  clause 
declaring  that  such  a  tenancy  was  not  to  be 
determinable  by  a  notice  to  quit  wjis  incon- 
sistent with  and  repugnant  to  the  nature  of 
such  estate;  and  that  the  lessor,  who  had 
served  a  notice  to  quit,  was  entitled  to  re- 
cover. Holmes  v.  Day^  8  Ir.  R.,  C.  L.  235 — 
C.  P. 

An  agreement  in  writing  **  to  let  from 
year  to  year,  and  for  so  long  as  the  lessor 
has  power  to  let,"  creates  only  a  tenancy  from 
year  to  year,  which  is  terminable  by  a  legal 
six  months'  notice  to  quit,  though  the  power 
of  the  lessor  to  let  the  premises  has  not  come 
to  an  end.  Wood  v.  Beard,  40  L.  J.,  Q.  B. 
Div.  100;  2  L.  R.,  Q.  B.  Div.  30;  35  L.  T., 
N.  8.  863— D.  C.  A. 

As  to  what  agreements  create  merely  a 
tenancy  at  will,— sec  this  title,  XVII. 

—  by  holding  over  after  expiration  of  term.] 
— If  a  tenant,  whose  lease  is  expired,  is  per- 
mitted to  continue  in  possession  pending  a 
treaty  for  a  further  lease,  he  is  not  a  tenant 
from  year  to  year,  but  so  strictly  a  tenant  at 
will,  that  he  niay  be  turned  out  of  possession 
without  notice;  but  it  is  otherwise  if  he  has 
continued  in  i>osscssion  for  a  year,  or  rent  has 
been  received.  Doe 6..  IloUingsioorthv.  Stennett, 
2  Esp.  717 — Kcnyon. 

Where  a  tenant  holds  over  after  the  deter- 
mination of  a  lease  for  years,  and  pays  rent, 
he  is  tenant  from  year  to  year;  but  such  ten- 
ancy is  determinable  at  the  end  of  the  first 


year  by  a  six  months^  notice  to  quit,  expiring 
at  the  end  of  the  first  year;  ana  the  same  is 
true  of  every  other  mere  tenancy  from  year  t<? 
year.  Doe  d.  Clark  v.  Sma}'ridge,  7  Q.  B. 
1)57;  9  Jur.  781;  14  L.  J.,  Q.  B.  327. 

B.  holding  land  <»f  A.  for  a  term  of  years, 
underlets  part  to  C.  from  year  to  year.  At 
the  expiration  of  the  term,  B.  agrees  with  A. 
to  hold  on  from  month  to  month.  In  the 
absence  of  any  new  agreement  between  B. 
and  C,  the  tenancy  from'  year  to  year  con- 
tinues.    Peirae  v.  ShaWy  2  M.  &  R.  418. 

When  a  lease  for  a  term  of  yeare  expired  at 
Midsummer,  1821,  and  the  tenant  refused  to 
relinquish  possession,  and  insisted  that  he 
was  entitled  to  a  notice  to  quit,  and  continued 
in  possession  until  Christmas  following,  and 
paid  rent  to  that  time,  when  he  tendered  the 
keys  of  the  premises  to  his  landlord,  which 
the  latter  refused  to  accept : — Held,  that  such 
continuing  in  possession  by  the  tenant  did  not 
amount  to  a  holding  over  by  him,  but  was 
conclusive  evidence  on  presumption  of  law  of 
a  tenancy  from  year  to  year,  which  entitled 
the  landlord  to  maintain  an  action  for  the  use 
and  occupation  of  the  premises  to  recover  the 
amount  of  a  quarter's  rent,  which  became  due 
from  Christmas,  1821,  to  Lady-day  in  the  fol- 
lowing vear.  Bishop  v.  Howard,  3  D.  &  It. 
2:)3;  2B.  &0.  100. 

Where  A.  agreed  to  let  B.  premises  for 
three  years  from  Michaelmas,  1845,  with  a 
power  for  B.,  six  montlis  previous  to  the  end 
of  the  term  of  three  years,  by  a  notice  to  that 
effect,  to  renew  the  tenancy  for  a  further 
term  of  three  years,  and  B.  entered  and  paid 
rent,  and  gave  notice  of  his  desire  to  renew, 
but  no  further  lease  was  granted : — Held,  that 
a  tenancy  from  year  to  year  was  granted, 
determinable  during  the  three  years  by  & 
notice  to  quit,  but  expiring  at  the  end  of  that 
period  by  effluxion  of  time,  when  A.  might 
recover  in  ejectment  without  giving  any 
notice  to  quit.  Doe  d.  Devenish  v.  Moffat, 
15  Q.  B.  257;  14  Jur.  935;  19  L.  J.,  Q.  B.  438. 

Wherever  a  tenancy  for  years  comes  to  a» 
end  either  by  efllux  of  time,  or  by  the  death 
or  end  of  the  title  of  the  lessor,  so  that  either 
he  or  his  representative,  or  any  independent 
owner  of  the  demised  hereditament,  can  with- 
out notice  eject  the  tenant,  and  the  person 
entitled  to  eject  leaves  the  tenant  in  posses- 
sion, and  receives  rent  from  him  without  ex- 
])lanation  or  stipulation,  the  person  receiving 
the  rent  is  to  be  assumed  to  have  created  a  ten- 
ancy upon  thctci-ms  on  which  the  tenant  held 
in  the  demi-^e  originally  made  to  him;  and 
the  holding  to  be  presumed  is  as  of  a  tenancy 
from  j^ear  to  year  according  to  the  former 
holding  of  the  tenan^t,  and  therefore  com- 
mencing at  a  time  corresponding  to  that  from 
which  he  originally  held.  KeUy  v.  Patterson, 
43  L.  J.,  C.  P.  320;  9  L.  R,  C.  P.  681;  80 
L.  T.,  N.  8.  842. 

Premises  had  been  let  by  a  tenant  in  fee  on 
a  lease  expiring  at  Midsummer,  1806:  at  that 
date  the  defendant  was  in  occupation  as 
tenant  from  year  to  year  to  the  intermediate 
lessee,  on  a  demise  commencing  at  Michael- 
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maa;  the  tenant  in  fee  let  the  premises  on  a 
fr"sh  lease  to  the  plaintiff,  commencing  at 
Midsiimmerf  1866:  the  defendant  continued 
in  occtiimtion  and  paid  rent  to  the  plnintiff. 
Koiico  to  quit  at  Midsummer  was  piven  by 
llic  plaintiff  to  the  defendant,  who  refused  to 
leave  the  premises.  The  phiintiff  having  sued 
in  ejcctnu'nt: — Held,  that  the  plaintiff  having 
allowed  the  defendant  to  hold  over,  and  hav- 
ing received  rent  as  from  year  to  year  without 
explanation  or  stipulation,  the  inference  was 
that  there  had  been  a  tacitagreement  that  the 
defendant  should  hold  from  year  to  year  ac- 
fording  to  the  tt^rius  of  his  former  teiiancy, 
that  is  to  say,  from  Michaelmas  to  Micluiel- 
mas  ;  that-  the  notice  to  quit  at  Midsummer 
was  wrong ;  and  that  the  plaintiff  must  be 
nonsuited.     lb. 

An  assignee  of  a  lease  for  lives  c(mtinued 
in  possession  ff)r  several  months  after  its  ex- 
piration, and  paid  a  half-yearly  gale  of  the 
reserved  rent  wliich  subsequently  accrued 
due;  but  there  bein*?  a  controversy  as  to  the 
terms  upon  which  ho  was  permitted  to  remain 
in  possession: — Held,  that  it  ought  to  have 
been  left  to  the  jury  to  find  what  was  the 
precise  character  of  the  assignee's  possession 
after  the  expiration  of  the  lease,  whether  as 
tenant  from  year  to  year  upon  the  terms  of 
the  expired  lease,  or  subject  to  negotiations 
for  I  lie  creation  of  a  new  tenancy  at  an  in- 
creased rent.  CaulJUld  v.  Farry  7  Ir.  R.,  0. 
L.  469— C.  P. 

As  to  effect  of  holding  over  by  tenant,  in 
general, — see  this  title,  XV.,  2. 

—  by  occupying  under  change  in  terms  of 

tenancy.] — A.  granted  an  annuity  to  B.  out 
of  lands,  with  the  usual  powers  of  distress  and 
entry,  if  the  annuity  should  fall  in  arrear. 
A.  afterwards  granted  a  lease  for  years  to  the 
defendant.  The  annuity  having  fallen  into 
arrrear.  B.  distrained  on  the  defendant,  and 
informed  him  that  he  had  a  charge  upon  the 
premises  under  lease  to  him.  The  defendant 
thereupon  signed  an  agreement  *Ho  attorn  and 
become  tenant  to  B.,*'  and  paid  him  rent: — 
Held,  that  this  created  a  new  tenancy  from 
year  to  year  between  B.  and  the  dttfendant, 
determinable  on  the  payment  of  the  arrears  of 
tt>e  annuity,  upon  which  the  defendant's  lease 
for  vears  would  revive.  Doe  d.  Chawner  v. 
Boydter,  1  N.  &  P.  650 ;  6  A.  &  E.  675 ;  W.,  W. 

A  tcfiant  occupied  land  at  the  expiration  of 
a  lease,  with  the  assent  of  the  lessor,  a  parson ; 
on  the  determination  of  this  title,  he  contin- 
wed  to  be  tenant  to  his  successor: — Held,  that 
he  was  tenant  under  the  terms  of  the  original 
fease.  GuWm  v.  Warren^  2  Gale,  71  ;  1  M.  & 
W.  466. 

If  there  is  a  written  agreement  between 
landlfyrd  and  tenant,  that  for  certain  premises 
the  tenant  shall  pay  1702.  a  year,  and  after- 
wards am  arramgement  is  made  by  parol  that 
80f.  a  year  shall  be  allowed  out  of  it,  because 
the  landlord  is  to  occupy  a  certain  part  for  a 
<time,  such  parol  arrangement  docs  not  vary  the 
ftgreement '60  as  to  reduce  the  rent  payable 


under  it,  and  therefore  an  allegation  is  c«>rr«ct 
which  states  it  to  be  170/.  Il'dton  v.  Good- 
hind,  2  C.  &  P.  591— Best. 

Where  there  is  a  demise  from  year  to  yoar,  so 
long  as  the  parties  shall  please,  and  n  new  :«*n- 
ant  takes  ]K)Sbession,  whose  orcuptui on  as  ten- 
ant the  then  leverMoner  omits  to  cletermine 
by  a  notice  to  quit,  the  pleadings  may  alU-gea 
new  relation  of  landlord  and  tenant,  on  the 
original  terms  between  the  reversioner  and  the 
occupier.  BiLchcorth  v.  Sim]»9ony  1  0-.  31.  & 
R.  834 ;  5  Tyr.  344 ;  1  Gale,  38. 

A.  demised  to  B.  certain  lands  and  premises 
for  one  year  certain,  and  tiieii  from  year  to  year 
so  long  as  the  parties  should  think  prtiptT, 
with  power  to  determine  it  on  giving  notice  to 
quit  ;.and  the  lease  contained  various  terms  and 
conditions  as  to  the  management  of  the  lands 
and  repairing  the  buildings.     The  lessee  died, 
and  his  executors  entered  into  the  occupution 
of  the  premises,  and  continued  to  occupy,  and 
paid  rent: — Held,  that  they  were  ch.irjjreaWIe 
m  their  personal  character  upon  the  terms  con- 
tained in  the  original  demise;  their  continuing 
to  occu))y,  and  the  landlord  abstaining  from 
giving  notice  to  quit,  raisingan  implied  prom- 
ise on  their  part  to  abide  by  the  terms  of  the 
original  contnirt.     lb. 

A  declaration  stated  that  the  defendant 
held  lands  under  a  lease  from  E.  on  certain 
terms,  which  were  8<t  forth;  that  the  rever- 
sion came  to  the  plaintiff:  and  that  the  de- 
fendant, in  consideration  of  an  alteration  of 
the  rent,  promised  to  hold  of  the  plaintiff  on 
the  same  terms  in  all  other  respects;  but  that 
the  defendant  broke  the  terms.  The  plaintiff 
not  having  proved  an  express  contract  to  h«»ld 
of  the  defendant  on  the  old  terms: — Held, 
that  he  could  n(»t  rely  upon  an  implied  con- 
tract arising  from  the  old  lease  without  put- 
ting it  in  evidence,  and  that  the  old  lease 
could  n<»t  be  used  as  such  evidence  unless 
properly  stamped.  Wnllis  v.  Broadbent,  4  A. 
&E.  877;  2  11.  &  \V.  41. 

Where  there  was  a  letting  by  two  tenants 
in  common  at  an  entire  rent,  and  one  of  tliem 
afterwards  gave  notice  to  the  tenant  to  pay  a 
moiety  of  the  rent  to  him: — Held,  that  it  was 
a  question  for  the  jury,  whether  there  was  a 
new  c(»ntract,  or  only  an  alteration  in  the 
mode  of  receiving  the  rent.  Potois  v.  Smithy 
1  D.  &  U.  AMO;  5  B.  &  A.  850.  And  see 
Uarrmn  v.  Barnahij,  5  T.  R.  246. 

A.,  B.  and  0.  (C.  being  an  unmarried 
woman),  entered  into  an  agreement,  dated 
25th  December,  18ii4,  to  take  a  house  of  the 
plaintiff  for  seven  3'ear8  at  an  annual  rent, 
payable  quarterly,  under  which  they  entere<l. 
In* September,  1835,  C.  married;  in  Decem- 
ber, A.  became  a  bankrupt,  lu  an  action  by 
the  plaintiff  against  A.,  B.,  C.  and  C.^s 
husband,  for  two  years^  rent,  claimed  to  bo 
due  under  the  demise  contained  in  the  agree- 
ment, the  defendants  proved  payment,  by 
A.*s  assignees,  of  the  quarterns  rent  due  at 
Michaelma.s,  1835,  and  an  admission  by  the 
plaintiff  of  the  receipt  of  the  two  previous 
quarters^  rent,  but  it  was  not  shown  when, 
or  by  whom,  these    latter   payments    were 
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laiftde:— Helcl,   that    this  was  not    evidence  ] 
from   which  a  n«w   yearly   tenancy,  on  the 
"terms  of  the  aufieeniont,  con  Id  he  inferred,  so 
a\s  to  chartji!  all  the  dofendnnts,  inasmuch  as 
It    was  not   shown   thut  the  p.iyraents  were 

xnndt*  before  O.'s  marriage,  or  witii  her  assent 

after  her  marriai^e.     Do'uPje  v.  Bowers^  2  M. 

&  \V.  305 ;   M.  &  n.  1 70. 

By  iucreiusing  the  amount  of  rent  payable 

\yy  a  tenant  from  year  to  year,  a  new  tenancy 

in  not  necessarily  create<l.     Doei\.   Afonck  v. 

Oeekie,  5   Q.  B.  811 ;  1  C.  &  K.  307 ;  8  Jur. 

360;  13L.  J.,  Q.  B.  239. 

During  a  tenailry  from  year  to  year,  at  a 
given  rent,  the  rent  was  raised  at  the  ter- 
mination of  one  of  tlie  yenrs.  by  consent  of 
the  landloi-d  and  tenant:— Held,  that,  if  this 
created  a  new  contract,  it  must  bi^  a  contract 
to  hold  on  the  cild  terms:  and  that  a  contract 
for  a  tenancy  for  twn  years  certaiil  from  the 
time  of  raising  tiie  rent  ould  not  be  inferred 
in  default  of  atlditional  evidence,  even  on  the 
assumption  that  an  original  contract  for  a 
tenancy  from  year  to  year  creates  a  tenancy 
for  two  years  certain.     Ih, 

—  by  occupying  under  an  agreement  for  a 
lease.]— Where  A.,  having  entered  into  an 
agreejuent  for  a  lease,  h  is  been  let  into  pos- 
session, and  has  piid  t!)e  stipulated  rent,  a 
tenancy  from  year  to  year, is  created.  Doe  d. 
Wentm  irelfuid  v.  Smltit^  1  M.  &  U.  137. 

An  oecupation  of  premises,  pending  the 
exeeution  of  a  lease,  constitutes  tiie  relation 
of  landlord  and  tenant,  and  will  entitle  the 
hitter  to  sue  t!te  former  upon  a  quantum  vale- 
bat,  although  no  distress  for  rent  can  bo 
made.  Himerton  v.  S*&i^L  5  D.  &  K.  206;  2 
B.  &  C.  478.  And  see  Dje  (i.  llidUn'jsworthv, 
SUaiiett,  3Esp.  717. 

So,  ail  oecupation  for  eighteen  yeai-s,  under 
an  unstamped  agreement  for  a  lease  for  twenty- 
one  years,  was  hehl  to  constitute  a  tenancy, 
though  no  lease  luid  ever  been  tendered  by 
the  lessor,  or  demanded  by  the  lessee.  Weiiklrj 
d.   Tea  v.  BuckneLl^  Cowp.  473. 

No  tenancy  is  created  where  one .  has  got 
into  possession  of  a  house  witlKmt  the  privity 
of  the  landlord,  although  tliey  afterwards 
enter  into  a  negotiation  for  a  lease,  but  differ 
as  to  the  terms.  Doe  d.  KnifjiU  v.  Quiff lc%  2 
Camp.  505 — Ellenbonnigh. 

Where  the  occupier,  under  an  agreement 
for  a  lease  at  a  certain  rent,  pa3*s  the  rent,  he 
l>ecomes  tenant  from  year  to  year,  on  tlie 
terms  of  the  agreement,  and  the  landlord  may 
distrain.  Mannw.  Locejoi/j  U.  &  M.  355— 
Abbott. 

A  party  took  )K)Sscssion  of  premises  under 
an  agreement  for  a  lease,  to  be  granted  to  him 
for  a  term  of  ten  years,  at  a  yearly  rent,  pay- 
able half-yearly;  no  lease  was  e.xecutetl,  nor 
was  the  ijuantum  of  the  rent  to  be  paid  ascer- 
tained; but  he  occupied  under  the  agreement 
for  three  years,  laying  ix:nt  for  two:— Held, 
that  this  created  a  tcnan<!y  from  year  to  year. 
Knight  v.  Dennett,  11  Moore,  222;  3  Bing. 
801. 

A  party  entered  into  possession  of  premises 


under  an  agreement  for  a  lease  at  a  certain 
rent,  and  occupied  them  more  than  a  year, 
but  paid  no  rent.  An  account  was  afterwards 
delivered  to  him  by  the  landlord,  charging 
him  with  half  a  year's  rent,  the  amount  of 
which  he  at  first  disputed,  but  admitted  that 
a  half  a  year's  rent  was  due,  and  named  the 
amount,  and  the  account  was  altered  accord- 
ingly:— Held,  that  a  yearly  tenancy  might 
thereby  be  implied;  and  that  the  landlord  had 
a  right  to  distrain.  Cox  v.  Bent,  2  M.  &  P. 
281 ;  6  Bing.  185. 

Where  a  person  held  premises  under  an 
agreement  in  writing,  from  quarter  to  quarter, 
and  the  agreement  provided  that  the  tenant 
should  quit  possession  upon  receiving  six 
months'  notice  in  writing,  and,  in  the  event 
of  his  losing  his  license  to  sell  ale,  through  mis- 
conduct at  any  time  during  the  term,  should 
then  forthwith  quit  possession  on  being  re- 
quested so  to  do  by  his  landlord:— Ueld, 
that  he  had  neither  a  tenancy  from  year  to 
year,  nor  a  term  certain  in  the  premises, 
within  1  Geo.  4,  c.  87,  s.  1,  so  as  to  entitle 
the  landlord  in  ejectment  to  compel  him  to 
give  security  for  costs  under  that  act.  Doed, 
Carter  v.  Jioe,  10  M.  &  W.  670;  2  D.,  N.  S. 
449;  0  Jur.  1044;  12  L.  J.,  Exch.  27. 

Where  there  has  l>een  an  agreement  for  a 
lease  and  an  occupation  without  payment  of 
rent,  the  occupier  is  a  mere  ten  mt  at  will. 
Braythwayte  v.  Uitehcock,  10  M.  &  W.  494 ; 
6  Jur.  976.  See  Ridley  v.  Ryle,  11  M.  &  W. 
16;  12  L.  J.,  Exch.  38. 

If  he  subsequently  pays  rent  under  that 
agreement,  he  thereby  becomes  tenant  from 
year  to  year.     lb. 

But,  in  order  to  establish  a  tenancy  from 
year  to  year  in  such  case,  the  payment  i»f  rent 
means  a  payment  of  rent  with  reference  to  a 
yearly  holding.     lb. 

In  an  action  for  rent,  stating  a  demise  of  a 
messuage,  by  the  plaintiff  to  H.,  for  one 
year,  and  so  on  from  year  to  year,  if  they 
should  respectively  please,  at  the  yearly  rent 
<»f  140/.,  payable  quarterly,  and  an  assign- 
ment by  H.  to  the  defendant,  the  plaintiff 
proved  an  agreement  (signed  by  himself  only) 
for  a  lease  of  the  premises  by  him  to  H., 
for  seven  years,  atl40i,  a  year;  that  n.»  lease 
had  been  actually  executea,  but  that  H.  had 
entered  into  possession  shortly  after  the  date 
of  the  agreement,  and  had  paid  two  quarters' 
rent,  at  the  rate  of  140^.  a  year: — Held,  that 
this  was  sufficient  evidence  of  a  tenancy  from 
year  to  year,  as  stated  in  the  declaration,  and 
in  which  H.  had  an  assignable  interest. 
Ik 

The  receipt  of  rent  may  be  explained  so  as 
to  rebut  the  implication  arising  out  of  pay- 
ment of  a  yearly  tenancy.  Doe  d.  Lord  v. 
Crnqo,  6  C.  B.  90;  12  Jur.  705;  17  L.  J., 
C.  P.  263. 

By  a  memorandum,  dated  23d  June,  1842, 
made  between  A.  as  agent  for  and  on  behalf 
of  the  churchwardens  of  the  parish  of  St.  M. 
(not  naming  them),  of  the  one  i^irt,  and  B. 
of  the  other  pait,   it  was  agreed  that  the 
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cliurchwardeus  should  grant  a  lease  to  B. 
for  twenty-one  years  from  Midsummer-day 
then  next,  under  the  clear  yearly  rent  of  80Z., 
and  B.  agreed  to  accept  fiucli  lease;  and  that, 
until  sucn  lease  should  be  granted,  the  yearly 
rent  should  i>e  payable  and  recoverable  by 
distress  or  otherwise,  in  like  manner  as  if 
such  lease  had  been  executed :— Held,  that 
the  tenancy  thereby  created  was  a  tenancy 
from  year  to  year.  Doe  d.  Bailey  v.  Fottter^ 
3C.  B.  215;  15  L.  J.,  C.  P.  203. 

—  by  ooonpyiDg  under  a  void  lease.]  ~In 
1786  a  dean  and  chapter  and  P.  granted  a 
lease  of  premises  for  ninety-nine  years,  re- 
serving a  rent  to  the  dean  and  chapter  and 
another  rent  to  P.  This  lease  purported  to 
be  made  in  pursuance  of  leasing  powers  given 
by  a  private  statute,  but  was  in  fact  not  in 
accordance  with  them.  The  rents  reserved 
by  the  lease  had  been  from  time  to  time  regu- 
larly paid  to  and  received  by  the  successive 
deans  and  chapters,  and  to  and  by  P.  and  his 
representatives.  Quaere,  whether  the  lease 
was  void  or  only  voidable  ?  but  held,  that  if 
voidable,  it  had  been  set  up  by  acceptance  of 
rent  by  each  successive  dean  and  chapter; 
and  if  void,  the  payment  and  receipt  of  rent 
were  evidence  from  wliich  a  demise  from  year 
to  year  by  the  dean  and  chapter  would  be 
presumed.  Doe  d.  Pemiington  v.  Taniere,  12 
Q.  B.  998;  13  Jur.  119;  18  L.  J..  Q.  B.  49. 

By  an  agreement  in  writing  made  on  the 
17tli  December,  1850,  the  plaintiff  agreed  to 
let  to  the  defendant  premises  for  a  term  of 
three  years  from  the  25th  December  inst. 
The  defendant  occupied  under  this  agreement 
during  the  three  years,  and  paid  the  rent  re- 
served. The  plaintiff,  without  giving  notice 
to  quit,  brought  ejectment: — Held,  that 
tiiough  tlie  lease,  not  being  by  deed,  was  void 
bv  8  &  9  Vict.  c.  106,  s.  3,  the  defendant  be- 
came tenant  from  year  to  year,  subject  to  the 
terms  of  the  agreement,  and  that  his  interest 
expired  at  the  end  of  the  three  years  without 
a  notice  to  quit.  Tress  v.  Satage,  4  El.  &  Bl, 
36;  23  L.  J.,  Q.  B.  330;  18  Jur.  080. 

Where  a  party  became  tenant  for  a  period 
exceeding  three  years,  under  a  lease  void  at 
law,  as  not  being  made  by  deed  under  8  «fc  9 
Vict.  c.  100,  s,  3,  and  tlic  receipts  given  to 
him  for  rent  which  he  had  ])aid  for  two  years, 
stated  the  rent  to  be  payable  in  advance: — 
Held,  that  he  became  a  yearly  tenant,  on  the 
terms  of  paying  the  rent  in  advance.  Jjee  v. 
Smith,  9  E.\ch.  002;  23  L.  J.,  Exch.  198. 

By  an  agi-eement,  expressed  to  be  made  by 
a  cor  Juration  by  their  agents  on  their  behalf 
and  the  defendant,  the  corporation  agreed  to 
let  to  the  defendant  and  the  defendant  to  take 
certain  premises  for  three  years;  and  the  de- 
fendunt  also  agreed  to  put  and  maintain  the 
premises  in  tenantable  repair,  and  to  deliver 
them  up  at  the  end  of  the  term.  Tlie  agree- 
ment was  execut*;d  by  agents  of  the  corpora- 
tion and  by  the  defendant,  but  the  corponition 
seal  was  not  affixed.  The  defendant  occupied 
for  the  term,  and  held  over  afterwards,  paying 
the  rent  received : — Held,  that,  although  the 


agreement  was  not  under  seal,  the  ocxruxMition 
and  payment  of  rent  admitted  a  tenancy  from 
year  to  year  under  the  corporation,  and  that 
on  such  tenancy  being  determined  by  regular 
notice  to  quit,  the  defendant  wns  lialile  on  an 
implied  promise  to  deliver  up  the  premises  in 
tenan table  rcpai r.  Ecdenastical  Cotn m isaiffften 
of  Rnglind  v.  Merrall^  38  L.  J.,  Exch.  08;  4 
L.  R.,  Exch.  102;  17  W.  R.  670;  20  L..  T., 
N.  S.  573. 

A.  sold  to  B.  an  estate  in  fee  simple,  ex- 
pressly subject  to  a  lease,  which  purported  to 
have  been  granted  by  A.'s  predecessor  in  title. 
The  lease  was  in  fact  invalid : — Held,  that  the 
receipt  by  A.,  from  the  persons  in  possession 
under  the  invalid  lease,  of  a  rent  of  inadequate 
amount,  purporting  to  be  paid  under  the  in- 
valid lease,  did  not  create  a  tenaocy  from 
year  to  year.  Smith  v.  Widkike,  25  W.  R  53 
— C.  A. 

As  to  what  occupation  of  premises  ^ves 
rise  to  a  mere  tenancy  at  will, — see  this  title, 
XVH. 

2.  Nature  and  Incidents  of  the  Belationy  and 
Eights  and  Liabilities  of  tlie  Parties. 

Nature  of  tenancy  from  year  to  year.] — ^A 

tenant  from  year  to  year  has  a  lease  for  a  year 
certain,  with  a  growing  interest  during  every 
year  thereafter,  springing  out  of  the  oidginal 
contract  and  parcel  of  it.  CattUy  v.  Amo^d^ 
1  Johns.  &  H.  G51. 

A  tenancy  from  year  to  year  is  considered 
as  recommencing  every  year.  Tompkins  v. 
Lawrence,  8  C.  &  P.  729— Patteson. 

A  tenancy  from  year  to  year  is  not  to  be 
considered  as  a  continuous  tenancy,  but  as 
recommencing  every  year.  Qandy  v  Jubber^ 
10  Jur.,  N.  S.  652;  33  L.  J.,  Q.  B.  151:  5  B. 
&  S.  78.  But  see,  to  the  contrary,  CattLey  v. 
Arnold,  1  Johns.  &  H.  051,  cited  supra;  Pihe 
V.  Eyre,  0  B.  &  C.  909;  4  M.  &  R.  661;  and 
Hayes  v.  Fitzgibbon,  4  Ir.  R,  C.  L.  500,  506, 
507. 

If  a  tenant  enters  in  the  middle  of  a  quarter, 
and  afterwards  pays  up  to  the  beginning  of  a 
succeeding  regular  quarter,  from  which  time 
he  pays  half-yearly,  his  tenancy  commences 
from  that  regular  quarter-day  to  which  he 
paid  up.  Doe  d.  Holcombe  v.  Johnson,  6  Esp. 
10 — EUenborough . 

A  demise  by  a  tenant  from  year  to  year  to 
another,  also  to  hold  from  year  to  year,  is  in 
legal  operation  a  demise  from  year  to  year 
during  the  continuance  of  the  original  demise 
to  the  intermediate  landlord,  and  is  properly 
so  described  in  pleading,  although  at  the 
time  of  making  the  contract  no  such  qualifi- 
cation is  mentioned.  Pike  v.  Eyre,  9  B.  &  C. 
909;  4M.  &  R.  661. 

A  tenancy  for  **  a  year  certain  "is 'Mess 
than  a  tenancy  from  year  to  year,"  because: — 

Per  Dowse,  B. — A  tenancy  from  year  to 
year  is  a  tenancy  for  a  3'ear  certain,  and  every 
year  afterwards  it  is  a  springing  interest 
arising  upon  the  first  contract,  and  parcel  of 
it,  so  that  if  the  lessee  occupies  for  a  number 
of  years,  these  years,   by  computation  from 
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time  past,  make  aa  entire  tenancy  tor  so 
xnsiiiy  years,  and  after  the  commencr-ment  of 
eAch  new  year  it  becomes  one  entire  lease 
certain  for  the  year  past  and  also  for  the  year 
entered  upou,  so  that  it  is  not  a  reletting 
a£t«r  the  commencement  of  the  second  and 
mabscquent  years.  WrigJU  v.  IVacey,  8  Ir. 
,  C.  L.  478— Exch.  Cham. 
If  a  tenant  from  year  to  year  demises  for  a 
^rm  of  years,  and  the  original  tenancy  from 
year  to  year  lasts  l)eyond  that  term,  sucli  a 
demise  is  not  qn  assignment,  but  there  is  a 
-reversion. — Deasy,  B. 

A  tenancy  for  **a  year  certain"  is  not 
''less  than  a  tenancy  from  ^ear  to  year," 
liccause : — 

Per  Fitzgerald,  J. — A  tenancy  from  year 
to  yc»ar  is  legally  and  technically  h  tenancy 
for  one  year  certain  and  no  more,  but  to 
which  is  super-added,  by  construction  of  law, 
that  if  neither  party  expresses  his  will  to 
determine  or  give  up  at  the  end  of  the  year, 
then  it  shall  continue  for  another  year.  Ih, 
Per  Fitzgerald,  B.  (and  adopted  by  White- 
side, C.  J.) — A  tenancy  from  year  to  year,  in 
the  uncertainty  of  its  duration,  still  retains 
its  character  of  a  tenancy  at  will;  but,  by 
reason  of  judicial  decisions,  the  will  cannot 
be  determined  before  the  end  of  the  first  year 
at  least,  and  thus  the  tenancy  becomes  certain 
for  a  year.     lb. 

Per  Palles,  C.  B. — The  necessary  duration 
of  a  tenancy  from  year  to  year  in  the  abstract 
is  a  term  fixed  and  certain,  that  is,  the  term 
of  one  year.     lb. 

The  non-payment  of  rent  for  the  space  of 
sixteen  years,  and  no  demand  being  proved 
to  have  been  made,  is  of  itself  sufficient  evi- 
dence to  presume  the  determination  of  a 
tenancy  from  year  to  year.  8tagg  v.  Wyattj  1 
Am.  327;  2  Jur.  892. 

A  tenancy  from  year  to  year,  so  long  as 
both  parties  please,  is  determinable  at  the 
end  of  the  first  as  well  as  of  any  subsequent 
year,  unless  in  creating  such  tenancy  the 
parties  use  words  showing  that  they  contem- 
plate a  tenancy  for  two  years  at  least.  Doe 
d.  Clarice  Y.  8marrid{fe,  7' Q.  B.  957;  9  Jur. 
781;  14  L.  J.,  Q.  B.  327. 

Use  and  enjoyment  of  the  premises.] — W  hen 
a  party  enters  into  possession  of  a  farm,  and 
pays  rent  under  an  agreement  for  a  lease,  con- 
taining divers  covenants  to  cultivate,  pay 
rent,  &c.,  he  is  bound  by  all  the  covenants  in 
the  agreement  applicable  to  a  tenancy  from 
year  to  year;  and  therefore,  where  the  agree- 
ment stipulated  for  the  lease  to  contain  a 
condition  for  re-entry  if  tiie  tenant  should 
grow  two  successive  crops  of  white  corn  with- 
out fallow,  he  might  be  ejected  without 
notice  if  he  committed  a  breach  of  this  cove- 
nant. Doe  d.  Thompson  v.  Amey,  4  P.  «&  D. 
177;  12  A.  &E.  470. 

A  covenant  in  a  lease  for  years,  ending  at 
Michaelmas,  that  the  tenant  shall  and  may 
retain  and  sow  forty  acres  of  wheat  on  the 
arable  land  demised  (consisting  of  213  acres) 
at  the  seed -time  next  after  the  end  of  the 


term,  and  leave  the  standing  thereof  till  the 
harvest  then  next  following  rent-free,  with 
the  use  of  the  premises  for  thn'shing,  &c. 
till  a  day  named,  is  a  term  which  may  be 
made  incident  to  a  tenancy  from  year  to  year. 
Hyatt  V.  Griffiths,  17  Q.  B.  506. 

An  agreement  that  an  outgoing  tenant  shall 
bo  paid  for  tillages  on  the  expiration  of  his 
tenancy  is  not  inconsistent  with  the  terms  of 
a  tenancy  from  year  to  year.  Brocklington  v. 
Saunders,  13  W.  li.  40— Q.  B. 

A  tenant  who  had  been  let  into  possession 
under  an  instrument,  which  did  not  amount 
to  a  present  lease,  and  had  paid  rent  under 
the  agreement,  was  held  liable  for  the  mis- 
management of  the  farm,  under  a  count  stat- 
ing the  premises  to  have  been  demised  to 
him.     Tempest  v.  Btiwling,  13  East,  18. 

A  term  contained  in  a  demise  for  a  period 
exceeding  three  years  to  keep  open  a  shop, 
and  use  the  best  endeavors  to  promote  the 
trade  of  it,  is  a  term  applicable  to  a  tenancy 
from  year  to  year.  Sanders  v.  Kamelly  1  F. 
&  F.  850— Channell. 

A  tenant  from  year  to  year,  who  has  been 
evicted  by  the  reversioner  after  the  determi- 
nation of  the  interest  of  the  landlord,  cannot 
maintain  an  action  upon  an  implied  covenant 
for  quiet  enioyment  against  his  landlord. 
Pefi/M  V.  Abbott,  11  W.  R.  109;  7  L.  T.,  N. 
8.  884;  32  L.  J.,  Q."  B.  07;  9  Jur.,  N.  8. 
517. 

A  tenant  from  year  to  year,  equally  with  a 
tenant  having  a  larger  interest,  is  bound  to 
make  proper  inquiries  into  his  landlord's 
title,  and  he  is  affected  with  the  consequences 
of  not  doing  so.  Wilson  v.  Hart,  12  Jur.,  N. 
8.  460;  14  L.  T.,  N.  S.  499;  1  L.  R.,  Ch. 
403;  35  L.  J.,  Chanc.  509— L.  J, 

Repairs.] — A  tenant  from  year  to  year  is 
only  bound  to  fair  and  tenantable  repairs,  so 
far  as  to  prevent  waste  or  decay  of  the  prem- 
ises, and  not  to  substantial  and  lasting  repairs, 

such  as  new  roofing.      Ferguson  v. ,  2 

Esp.  590— Kenyon. 

And  not  being  liable  to  general  repairs,  he 
is  only  bound  to  use  the  premises  in  a  hus- 
bandlike manner,  but  no  further.  Ilorse/all 
V.  Mather,  Holt,  7— Gibbs. 

A  tenant  from  year  to  year  of  a  house  is 
only  bound  to  keep  it  wind  and  water-tight. 
A  tenant  who  covenants  to  repair  is  to  sustain 
and  uphold  the  premises;  but  that  is  not  so 
with  a  tenant  from  year  to  year.  Anworth  v. 
Johnson,  5  C.  &  P.  239— Tenterden. 

A  tenant  from  year  to  year  is  not  bound  to 
do  substantial  repairs.  Leach  v.  Thomas^  7 
C.  &  P.  328— Patteson. 

A  tenant  from  year  to  year  is  not  liable  for 
permissive  waste,  and  is  not  liable  to  make 
good  mere  wear  and  tear  of  the  premises. 
lorriano  v.  Young,  0  C.  &  P.  8 — Taunton. 
See  Martin  v.  Gilham,  2  N.  &  P.  508. 

A.  devised  estates  to  B.  for  life;  the  devise 
contained  a  limited  power  of  leasing.  The 
devisee  leased  part  of  the  demised  premises 
for  a  term  beyond  the  limit  appointed.  The 
lease  contained  the  usual  covenants  to  repair, 
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and  was  afterwards  assigned  to  the  defend- 
ants, who,  for  several  years,  remained  in 
p()S8p»6i»n,  and  paid  the  rent  to  the  expiration 
of  the  term : — Held,  that  although  the  lease 
was  void,  the  defendants  held  as  tenants  from 
y<-ar  to  yi-ar  under  the  covenants  of  the  lease, 
and  were  lial)1e  to  repair  up  to  the  end  of 
the  term.  Beale  v.  Sanders,  3  Bing.  N.  C. 
850;  5  Scott,  58;  3  Hodges,  147;  1  Jur. 
1083. 

The  jury  having  given  damages  (under  20Z.) 
in  an  action  by  his  landlord  against  a  tenant 
for  an  injury  to  the  former,  ansing  from  the 
tenant  quitting  premises  occupied  by  him  as 
tenant  from  year  to  year  without  having 
done  repairs  he  was  bound  to  do,  the  court 
refused  to  disturb  the  verdict,  although  it 
appeared  that  the  larger  portion  of  the  repairs 
required  ought  to  have  been  done  by  the 
landlord  himself.  Woods  v.  Pope,  1  Scott, 
536;  1  Bing.  N.  C.  467;  6  C.  &  P.  783. 

If  a  tenant,  who  is  bound  to  repair,  leaves, 
and  at  the  end  of  the  tenancy  the  premises 
are  out  of  n^pair,  the  jury  may  give  the  land- 
lord, in  an  action  against  the  tenant,  not  only 
the  amount  of  the  actual  expense  of  the  re- 
pairs, but  also  a  compensation  for  the  loss  of 
tho  use  of  the  premises  while  they  were 
undergoing  repair.     lb,  , 

As  between  the  landlord  and  tenant  of 
premises  let  from  year  to  year,  there  is  no 
obligiition  upon  the  former  to  do  sub.'ttiintial 
repairs  in  the  absence  of  an  express  stipula- 
tion to  that  effect.  Ooit  v.  Gandy,  2  El.  & 
Bl,  845;  2  C.  L.  It  392;  18  Jur.  310;  23  L. 
J.,  Q.  B.  1. 

The  defendants  having  for  several  years  as 
assignees,  under  a  void  lease,  paid  the  rent 
reserved,  and  not  having  re-assigned  : — Held, 
liable  to  repair  to  the  end  of  the  term  accord- 
ing to  the  covenant  in  the  lease.  BeaU  v. 
Sanders,  8  Bing.  N.  C.  850;  5  Scott,  68;  3 
Hodges,  147;  1  Jur.  1083. 

When  a  tenant  enters  a  house  under  an  un- 
sealed agreement  to  let  for  a  term  of  more 
than  three  years,  and  occupies  and  pays 
rent  till  the  end  of  the  term,  he  is  during  the 
whole  term  a  tenant  from  year  to  year,  sub- 
ject to  all  those  stipulations  in  the  agreement 
which  are  applicable  to  such  a  tenancy,  and 
may  be  sued  for  the  breach  of  any  of  them,  e. 
g.y  one  binding  him  to  paint  in  the  last  year 
of  the  term.  Martin  v.  Smifh,  48  L.  J., 
Exch.  42;  9  L.  R.,  Exch.  50;  22  W.  R.  886; 
80  L  T.,  N.  S.  268. 

By  an  agreement  not  under  seal,  the  land- 
lord agreed  to  let  to  the  tenant,  and  the  ten- 
ant to  take  of  him,  a  house  and  premises  for 
seven  years,  upon  the  terms  that  he  would,  in 
the  lant  y<>ar  of  the  terra,  paint,  grain  and 
varnish  the  interior,  and  also  whitewash  and 
color.  The  tenant  entered  nnder  the  as;ree- 
ment,  and  occupied  and  paid  rent  duiing  the 
whole  period  of  seven  years.  In  an  action  for 
not  painting,  graining,  and  varnishing  the  in- 
terior, and  whitewashing  and  coloring,  in  the 
seventh  year: — Held,  that  he  must  be  taken  to 
have  occupied  on  the  terms  that,  if  he 
should  continue  to  occupy  during  the  whole 


period  of  seven  years,  he  would  do  tbose 
things  which  were  by  the  a<;reeinent  to  be 
done  in  the  seventh  year;  and  that  be    was 

therefore  liable.     lb. 

Rent.] — The  defendant  agreed  by  parol  to 
rent  a  house  as  t^^nsmt  from  year  to  year,  for 
the  residue  of  a  term,  which  was  three  years 
and  three  quarters;  he  held  for  threie  ypars 
and  <me  quart(*r,  and  quitted: — ^Ruled,  that 
though  ])erlmps  he  mitrht  have  quitted  wirh- 
out  notice  at  the  end  of  three  years,  yet  the 
remaining  longer  implied  a  contract  to  pay 
rent  for  the  rt'sidue  of  the  term.  Sauva^  t. 
Dupuis,  8  Taui^t.  410. 

A  party  CMCupied  premises  under  an  agree- 
ment for  three   years,   at  45/.   a  year,  ivhich 
expired  at  Midsummer,   1826.     He  did   DOt 
then  go  out,  nor  did  his  landlord  take  any 
steps  to  compel  him;  but.  at  Mi<-haeliii7is  fol- 
lowing, gave  him  notice  to  qnit  at  Latly-day, 
1827,  or  pay  the  rent  of  50/.  a  year.     He  con- 
tinued in,  but  refused  to  pay  any  more   than 
45Z.    rent: — Held,    that,   under   the    circum- 
stances, he  muse  be  taken  to  have  arqiiiesoed 
in  the  new  proposal,   and  was  bound  to  pay 
the  rent  of  50/.     Roberts  v.  Hayward,  3  C.  & 
P.  432. 

A  party  was  the  tenant  from  year  to  year  of 
a  house  and  premises,  at  a  rent  p?iy:ibb»  half 
yenrly,  on  the  1st  April  and  the  1st  Oct<»!>er. 
The  premises  l»eing  required  for  the  purjioses 
of  a  railway,  the  railway  comfiany,  in  pursu- 
ance of  a  power  given  by  their  nft  of  parlia- 
ment, gave  the  tenant  six  months^  notice  to 
quit,  winch  expired  in  the  middle  of  a  half 
year,  viz.,  on  the  28th  July.  The  tenant  gave 
up  possession  to  the  com|>rmy.  accordingly  at 
the  expiration  of  six  months,  without  obain- 
ing  or  requiring  compensation  for  his  interest 
in  the  premises,  whieh  he  was  entitled  to 
under  the  art: — Held,  thit  he  was  liaMc  for 
the  rent  of  the  half  vear  ending  on  the  follow- 
ing  1st  October.  Wainwright  v.  Hiaisfen^  5 
M,  &  W.  602;  1  R.iilw.  Cas.  714. 

The  rule  that  a  tenant  holdinsr  over,  after 
the  ex|)iration  of  his  lease,  without  entering 
into  a  new  contract,  eontimies  to  hold.  u|>oa 
the  terms  of  the  lease,  so  far  as  they  are  a|>- 
plicabie  to  a  tenancy  from  year  to  year,  Hf^plies 
to  a  proviso  for  re-entry  for  n'*n-payinent  of 
the  rent.  Thoinns  v.  P.icker,  1  II.  &  N  6tt9; 
3  Jur.,  N.  S.  143:  26  L.  J.,  Exch.  207. 

A  landlord  agreed  to  let,  and  a  tenrtnt  to 
take,  an  otfice  from  the  20th  of  Septeml>er, 
1869,  at  the  yearly  rent  of  20/.,  payable  quir- 
terly  in  advance.  The  agreement  alluded 
more  than  once  to  the  term  thereby  created, 
and  provided  th.*it  iu  ca.se  the  t«rm  should  he 
determined  otherwise  than  by  effluxion  of 
time  or  by  legal  notice,  then  the  tenant  should 
pay  to  the  landlord  5/.,  equivalent  to  one 
quarterns  rent,  as  and  by  way  of  liquidated 
and  ascertained  damages,  and  to  be  Fe«*overa- 
ble  as  such  by  the  landlord.  The  tenant, 
without  any  ntttice.  gave  up  pos.scs8ion  of  the 

g remises  before  the  29th   September,    1870, 
aving  paid  in  advance  all  rent  for  the  year 
ending  on  that  day : — Held,  that  the  terms  of 
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Xlae  agreement  created  a  yearly  tenancy,  and 
'fcliat  the  landlord  was  entitled  to  recover  5^. 
:f  Tom  the  t^^nnnt  for  the  rent  due  on  the  20th 
Septeml>er  in  advance.  Florence  v.  Bobineon^ 
a4  L.  r.,  N.  8.  703—0.  P. 

A  tenant  from  year  to  year— evicted  by  a 
civil  bill  decree,  but  still  in  actaal  occupation 
entered  into  an  agreement  with  tlie  land- 
lord, by  which  it  was  uf^reed  that  he  nhould 
t:ben'*erorth  be  tenant  from  year  to  year  at  a 
Tent  to  be  ascertained  by  three  persons  named; 
t;hosc  persons  having  declinea  to  determine 
the  amount  of  the  rent,  and  tlie  tenant  having 
refused  to  pay  an  increased  rent  demanded  by 
the  laitdlord,  the  litUfr  took  possession  under 
the  decree: — Held,  that  the  tenant  was  en- 
titled to  midntain  trespa-os  against  the  land- 
lord.    M'Creeeh  v.  MeGeough,  7  Ir.  R,  C.  L. 
238— Exch. 

Assignment  of  reversion.] — A  reversion  of 
a  tenancy  from  year  to  year  cannot  pass  with- 
out deed.     Brawley  v.  Wade^  M'Clel.  664. 

Eleath  of  tenant.] — In  a  case  of  tenancy 
from  year  to  year,  the  personjd  representa- 
tives of  the  tenant  have  the  same  Interest  in 
the  land  which  he  had.  Doe  d.  Share  v. 
PorUr,  3  T.  R.  13.  8.  P.,  Jamee  v.  Dean,  15 
Ves.  241;  Parker  d.  Walker  v.  Conetahle,  8 
Wils.  24.  And  see  Mackay  v.  Mackretk,  3  T. 
R  13,  n. ;  Gulliver  d.  Tasker  v.  Burr,  1  W. 
BL  596. 

—  of  landlord.] — A  tenancy  from  year  to 
year  of  glebe  land  is  determined  by  the  death 
of  the  incumbent.  Doe  d.  Kerhy  v.  Garter^ 
R  &  M.  237— Litlledale. 

Where  a  tenancy  from  year  to  year  has  been 
originally  created  by  the  owner  of  the  fee,  it 
is  niit  determined  by  the  death  of  a  tenant 
for  life,  claiming  under  the  original  lessor, 
and  11  Geo.  2,  c.  19,  s.  15,  does  not  therefore 
apply  to  such  a  case.  Cattley  v.  Arnold^  1 
Johns.  &  H.  651;  6  Jur.,  N.  S.  861 ;  28  L.  J., 
Chanc.  352. 

A  tenancy  from  year  to  year  under  a  mid- 
dleman, whose  own  interest  in  the  premises  is 
derived  under  a  lease  for  lives,  does  not, 
where  the  middleman  has  obtained  a  new 
lease,  terminate,  without  notice  to  quit,  upon 
the  death  of  the  last  nurviving  life  in  the 
original  head  lease,  even  though  tlie  new  head 
lease  contains  a  covenant  .against  subletting. 
Hayeii  v.  FUzgibbon,  4  Ir.  R,  0.  L.  500 — Exch. 

Sorrender  of  tenancy.]— A  tenancy  from 
year  tf>  year  cannot  bo  determined,  so  as  to 
bar  the  interest  of  the  tenant's  creditors,  un- 
less there  is  either  a  legal  notice  to  quit,  or  a 
surrender  in  writing.  Doe  d.  Bead  v.  BidotUf 
6  Taunt.  519. 

A  parol  agreement  between  a  landlord  and 
a  tenant  from  year  to  year,  that  another  ten- 
ant should  be  substituted  in  bis  place,  who 
was  accordingly  substituted,  is  a  sufficient 
surrender  according  to  the  Statute  of  Frauds 
to  determine  the  former  tenancy.  Stone  ▼. 
Whitinp,  2  Stark.  285. 

Bat  it  18  not  sofficient  if  the  third  person 


does  not  take  possession.  Taylor  v.  Chap- 
marly  Peake's  Add.  Cas.  19 — Kenyon. 

A  verbal  agreement  to  lease  a  ferry  for  a 
year  may  be  put  an  end  to  by  a  verbal  agree- 
ment before  the  I'xpiration  of  the  year.  Peter 
V.  Kem/al,  6  B.  &  C.  703. 

A.,  being  tenant  from  year  to  year,  under- 
let the  premises  to  B.,  and  the  original  land- 
lord, with  the  assent  of  A.,  accepted  B.  as 
his  tenant,  but  there  was  no  surrender  in 
writing  of  A.*s  interest;  rent  being  subse- 
quently in  arrear,  the  landlord  distrained  on 
B.'s  goods: — Held,  that  these  circumstances 
con«itituted  a  valid  surrender  of  A.'s  interest 
by  act  and  operation  of  law  within  the  Statute 
of  Frauds.  Thf>mas  v.  Cook,  2  B.  &  A.  119; 
2  Stark.  408.  But  see  MaWiews  v.  SaweU,  2 
Moore,  262. 

Where  premises  had  l^een  let  to  B.  for  a 
term  determinable  by  a  notice  to  quit,  and 
pen<ling  such  term  C.  applied  to  A.,  the 
landlord,  for  leave  to  become  the  tenant  in- 
stead of  B.,  and,  upon  A.  consenting,  agreed 
to  stand  in  B.*s  place,  and  offered  to  pay 
rent:— Held,  that  (though  B  ^s  term  ha<1  not 
becm  determined  either  by  a  notice  to  quit, 
or  a  suiTcnder  in  writing)  A.  might  maintain 
an  action  for  use  and  occupation  against  C, 
and  that  the  latter  could  not  set  up  B.'» 
title  in  defense  to  that  action.  PInppe  v. 
Sculthttrpe,  1  B.  &  A.  50. 

Where  a  sole  tenant  from  year  to  year,  be- 
fore the  termination  of  bis  tenancy,  entered 
into  an  agreement  with  his  landlord  for  a 
letise  to  be  granted  to  him  and  another  jointly, 
and  both  entered  upon  and  occupied  the 
premises  jointly: — Held,  that  the  first  tenancy 
was  determined,  though  the  lease  was  never 
executed  pursuant  to  the  agreement.  Earner' 
ton  V.  Sfead,  5  D.  &  H.  206;  8  B.  &  C.  478. 

Where  A.,  at  the  request  of  B.,  his  yearly 
tenant,  accepted  C.  as  tenant  in  his  stead, 
who  proved  to  be  insolvent,  and  it  appeared 
that  a.y  when  he  proposed  C.  to  A.,  knew 
that  C.  had  compounded  with  his  creditors, 
but  did  not  communicate  the  fact  to  A. : — 
Held,  that  the  suppression  of  such  a  fact  was 
a  fraud  in  B.,  which  rendered  him  still  liable 
to  A.  for  the  rent.  Bruce  v.  Balers  2  M.  4s 
R  8. 

Two  persons  being  tenants  from  year  to 
year  of  two  closes  under  different  lessors, 
agreed  to  exchange  them;  both  the  lessors 
had  the  same  steward,  to  whom  the  arrange- 
ment was  mentioned ;  he  expressed  his  assent 
to  it: — Held,  that  this  amounted  to  evidence 
of  new  demises  of  the  respective  closes,  and 
of  a  surrender  by  operation  of  law  of  the 
previous  interests  of  the  tenants.  Bees  y. 
WiUiams,  1  Gale,  332;  2  0.,  M.  &  R.  581 ;  1 
Tyr.  &  G.  28. 

The  defendant  held  premises,  as  tenant  to 
the  plaintiff,  under  a  memonihdum  of  agree- 
ment for  three  years.  He  left  the  premises 
in  the  first  year.  On  application  being  then 
made  by  the  plaintiff  for  rent  due,  the  de- 
fendant, by  letter,  authorized  the  plaintiff  to 
let  the  premises  to  any  one  else.  The  plaint- 
iff then  let  them  to  another  tenant  for  tliree 
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years,  and  gave  him  possession : — Held,  in  an 
action  for  rent  on  the  original  agreement,  that 
these  facts  constituted  a  surrender  by  opera- 
tion of  law.  •  NickelU  v.  Atherttone,  10  Q.  B. 
944;  llJur.  778;  16  L.  J.,  Q.  B.  371. 

A.,  bein<;  tenant  from  year  to  year  to  B., 
died,  leaving  his  widow  in  possession.  C, 
some  time  after,  took  out  letters  of  ad- 
ministration to  the  deceased,  and  the  widow 
continued  in  possession,  paying  rent  to  B., 
with  the  knowledge  of  C,  wlio  never  objected 
to  such  pxymcnt,  or  mtide  any  demand  of 
rent: — Held,  that  there  was  no  evidence  of  a 
surrender  by  operation  of  law,  so  as  to  create 
the  relation  of  landlord  and  tenant  between 
B.  nnd  the  widow.  Doe  d.  Hull  v.  Wood,  14 
M.  &W.  682;  9  Jur.  1060;  16  L.  J.,  Exch. 
41. 

The  plaintiffs  declared  that  they  were 
tenants  of  chambers  to  H.,  at  a  certain  rent, 
nnd  that  in  consideration  that  they  would  let 
the  chambers  to  the  defendant,  he  promised 
to  pay  (he  same  rent  to  II.,  and  that  if  he  did 
not  do  80  he  would  indemnify  the  plaintiffs. 
The  dechinition  averred  the  letting  to  the 
defendtint  on  such  terms,  and  that  the  de- 
fendant did  not  pay  to  H.  rent  which  after- 
wards became  due,  nor  indemnify  the  plaint- 
iffs, wh(»  paid  it.  The  defendant  pleaded, 
first,  that  before  rent  became  due  the  tenancy 
of  the  defendant  to  the  plaintiffs  was  ended 
by  surrender  and  opemtion  of  law;  and 
secondly,  that  before  rent  was  due  the  defend- 
ant agreed  with  the  plaintiff  C,  on  behalf  of 
himself  nnd  the  other  phiintiff,  to  deliver  up 
possession  of  the  chambers  to  the  plaintiff  C, 
nnd  that  the  defendant  did  accordingly  so 
deliver  up  possession:— Held,  that  the  pleas 
were  good.  Coles  or  Smith  v.  Lotell,  1  L., 
M.  &  P.  794;  10  C.  B.  6;  15  Jur.  250;  20 
L.  J.,  C.  P.  57. 

To  an  action  for  a  quarterns  rent  from  Lady- 
day  to  Midsummer,  the  defendant  pleaded 
that  by  agreement  between  the  plaintiffs, 
executors  of  A.,  and  the  defendant,  the  de- 
fendant agreed  to  take  of  the  plaintiffs,  exe- 
cutors, the  pramises;  that  it  was  afterwards 
agreed  between  them  and  B.,  that  B.  should 
become  tenant  to  the  phiintiffs  from  Lady- 
day,  and  that  the  defendant  should  be  dis- 
charged from  liability  to  subsequent  rent; 
that  the  defendant  accordingly  gave  up  pos- 
session to  B.,  and  the  plaintiffs  accepted  him 
as  tenant: — Held,  that  the  plea  was  not 
proved  by  evidence  that  one  of  the  plaintiffs 
had  so  agreed  to  accept  B.  as  tenant  in  lieu 
of  the  defendant.  Turner  v.  Hardey,  9  M. 
&  W.  770. 

A  plea  to  a  declaration  in  trespass  quare 
clausum  f regit  stated  that  B.  was  seized  in  fee 
of  the  locus  in  quo,  and  that  the  plaintiff  held 
it  of  him  as  tenant  from  year  to  year,  upon 
terms  that  B.  or  his  in-coming  tenant,  at  any 
time  after  a  certain  day,  when  the  plaintiff 
should  have  received  notice  to  quit,  should 
have  liberty  to  enter  and  plow  the  arable  land 
held  byUuulaintiff.  Averment  of  notice  to 
quit:  "  Agreed  to  let,  and  the  defend- 

ant ^ke,  the  premises  as  tenant 


from  year  to  year  from  and  after  the  expiim- 
tionof  the  plaint! ff^s  tenancy;  and  that  the 
defendant  thereupon  became  the  in-comia^ 
tenant,  and  entered  after  the  certain  day  to 
plow  the  land: — Held,  that  the  plea  was 
good,  inasmuch  as  enough  appeared  to  war- 
rant the  allegation  that  the  defendant  was 
the  in-coming  tenant,  which  might  have  been 
traversed.  Milner  v.  Myert  or  Gordon^  8 
Q.  B.  615;  10  Jur.  472;  15  L.  J.,  Q.  B. 
158. 

A  tenancy  from  year  to  year,  created  by 
parol,  is  not  determined  by  a  parol  license 
from  the  landlord  to  the  tenant,  to  quit  in  the 
middle  of  a  quarter,  and  the  tenant^s  quitting 
the  premises  accordingly.  Mollett  v.  Brayne^ 
2  Camp.  103— Ellen  borough.  8.  P.,  Thomp- 
9on  V.  WiUon,  2  Stark.  879. 

One  being  in  possession  of  premises  as 
tenant  from  year  to  year,  under  an  agreement 
for  a  lease  for  fourteen  years,  and  the  rent 
being  in  arrear,  entered  into  an  indenture  with 
his  landlords,  whereby,  reciting  such  tenancy 
and  arrears  of  rent  accrued,  and  that  he  had 
agreed  to  quit  and  to  deliver  up  the  premises 
to  them,  and  that  a  valuation  should  be  made 
of  his  effects  on  the  premises  by  two  indifferent 
persons,  and  that  the  same  should  in  the 
meantime  be  assigned  nnd  delivered  up  to  a 
trustee  for  the  landlords,  he  assigned  his  ef- 
fects on  the  premises  to  such  trustee,  to  have 
the  valuation  made,  and  out  of  tlie  amount  to 
retain  the  arrears  of  rent,  and  pay  the  residue 
to  the  tenant: — Held,  that  the  tenant  not 
having  in  fact  quitted  the  possession,  nor  any 
valuation  having  been  made  of  his  effects* 
snch  agreement  to  quit  being  conditional,  and 
the  condition  not  performed,  nor  the  agree- 
ment in  any  manner  acted  upon,  did  not 
operate  as  a  surrender  of  the  tenant's  legal 
term  from  year  to  ?ear.  Coupland  v.  Maynard^ 
12  East,  134. 

Where,  on  a  tenancy  from  year  to  year,  de- 
terminable at  a  quarterns  notice,  the  lessor 
licenses  the  tenant  to  quit  in  the  middle  of  a 
quarter,  and  the  tenant  quits,  and  the  lessor  ac- 
cepts possession,  this  is  a  surrender  by  opera- 
tion of  law,  destroying  the  right  to  rent  for  the 
whole  or  any  part  of  the  current  quarter.  Orim- 
man  v.  Legge,  8  B.  &  C.  324;  2  M.  &  R.  438. 

A  tenant  from  year  to  year,  at  a  rent  pay- 
able half-yearly,  without  giving  any  notice  to 
the  landlord,  quitted  the  premises  at  the  ex- 
piration of  the  current  year.  Before  the  next 
half-year  expired,  the  landlord  let  the  prem- 
ises to  another  tenant,  who  occupied  the 
same : — Held,  that  the  landlord  was  not  en- 
titled  to  recover  rent  from  the  first  tenant 
from  the  expiration  of  the  current  year,  when 
he  quitted  the  premises,  to  the  time  when 
the  landlord  re-let  the  same  to  the  second 
tenant.  Hall  v.  BurgesSy  5  B.  &  C.  832;  8  D. 
&  R.  67. 

Where  a  tenant  from  year  to  year,  by  a 
Lady-day  holding,  agreed  by  parol  with  his 
landlord's  agent  to  quit  at  the  ensuing  Lady- 
day,  which  was  within  half  a  year,  and  the 
premises  were  re-let  by  auction,  at  which  the 
tenant  attended  and  bid,  but  the  new  tenant 
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not  let  into  possession : — Held,  that  the 
tenancy  was  not  determined ;  there  not  Imving 
l>een  cither  a  sufficient  notice  to  quit,  or  a 
surrender  by  operation  of  law,  within  the 
Statute  of  Frauds.  29  Car.  2,  c.  8,  s.  8.  Doe 
'v.  ffuddleston  v.  Johnaton^  M*Clel.  &  Y.  141. 
And  sec  Johnstons  v.  Huddleston,  4  B.  &  C. 
«22:  7  D.  &  R  411;  Doe  d.  Murrell  v.  ifi7- 
^ard,  3  M.  &  W.  838;  1  H.  &  H.  79. 

A  party  who  occupied  a  bouse  as  tenant 
from  year  to  year,  entered  into  the  following 
iicrreoment  with  his  lamilord:  *'1831,  Sep- 
teml>er  2.  S.  S.  (the  tenant)  purchased  an 
estate  in  the  parish  of  Corbeg,  bought  of  R. 
O.  (the  landlord)  at  the  sum  of  1001.  Re- 
ceived on  account  10«.  Mr.  R.  G.  is  willing 
to  let  the  sum  lie.  by  paying  four  per  cent :" 
— Held,  that  as  there  was  an  implied  condi- 
tion in  the  contract  that  the  landlord  should 
make  out  a  (^ood  title,  the  agreement  for  the 
purchase  did  not  openite  as  ^a  surrender  of  the 
tenancy  bv  operation  of  law.  Doe  d.  Gray  v. 
Sf anion,  i'M.  &  W.  695;  2  Gale,  154. 

As  to  surrender  in  general, — see  this  title, 
XII. 

Notice  to  quit.] — A  notice  to  quit  must  be 
given  previously  to  bringingejectment,  when- 
ever there  is  an  existing  tenancy  from  year  to 
year.  Doe  d.  Hollingfworth  v.  Stennett^  2  Esp. 
717:  Doe  A.  Martin  v.  Watts,  7  T.  R.  83;  2 
Esp.  501 ;  Doe  d.  Ifoore  v,  Lawder,  1  8tark. 
808;  Doe  d.  Warner  v.  Browne,  8  East,  166. 

An  agreement  for  a  lease  at  a  certain  rent, 
containing  a  stipulation  that  the  lessor  should 
not  turn  out  the  tenant  so  long  as  he  paid  the 
rent,  and  did  not  sell,  &c.  any  article  inju- 
rious to  the  lessor's  business,  either  purports 
to  be  a  lease  for  life,  and  would  then  oe  void, 
as  not  being  creatable  by  parol,  or,  if  it  oper- 
ates ns  a  tenancy  from  year  to  year,  it  must 
necessarily  be  determinable  by  either  party 
giving  the  regular  notice  to  quit,  Ihe  d. 
Warner  v.  Browne,  8  Bast,  166. 

A  tenant  in  tail  having  received  an  ancient 
rent  of  1/.  18«.  6d  from  the  lessee  in  posses- 
sion, under  a  void  lease  granted  by  the  tenant 
for  life  under  a  power,  the  rack-rent  value  of 
whifth  was  ZOl,  a  year,  cannot  maintain  an 
ejectment,  at  least  after  laying  his  demise  on 
a  prior  day,  without  giving  the  lessee  some 
notice  to  quit,  so  as  to  make  him  a  trespasser 
after  such  recognition  of  a  lawful  possession 
either  in  the  relation  of  tenant,  or  at  least  as 
continuing  by  sufferance  till  notice.  Denn  d. 
Brune  v.  Bawlings,  10  East,  261.  And  see 
Doe  d.  Brunev.  Prideauz^  10  East,  158;  and 
Whiteacre  d.  Bonlt  v.  Symandi,  10  East,  18. 

An  agreement  for  a  lease  contained  a 
8ti])ulation  that  the  tenancy  should  continue 
until  after  two  years'  notice  to  quit  had  been 
given.  The  tenant  occupied  the  farm,  paid 
rent  for  some  years,  but  no  lease  was  execu- 
ted .'—Held,  that  it  could  not  be  implied  that 
tho  stipulation  as  to  the  two  years'  notice  to 
quit  was  one  of  the  terms  under  which  the 
tenant  held.     Tooher  v.  Smith,  1  H.  &  N. 

73a. 

If,  at  the  cod  of  a  year,  when  the  tenancy 


is  from  year  to  year,  the  landlord  accepts 
another  pei'son  as  tenant  in  the  room  of  the 
former  tenant,  without  any  surrender  in 
writing,  such  ucceptance  will  be  a  dispensa- 
tion of  any  notice  to  quit.  Sparrow  v.  Hawke%, 
2  Esp.  505 — Kenyon. 

When  a  tenant  from  year  to  year  dies,  his 
personal  representatives  have  the  same  inter- 
est in  the  land  which  he  had,  and  are  there- 
fore entitled  to  the  same  notice  to  quit.  Doe 
d.  Shore  v.  Porter,  3  T.  R.  13.  8.  P.,  Parker 
d.  Walker  Y.  Con- table,  3  Wils.  24.  And  see 
Mackayv,  Mackreth,  3  T.  R.  13,  n. ;  Gulliver 
d.  Tasker  v.  Burr,  1  W.  Bl.  590. 

A  tenant  from  year  to  year  died,  and  a 
regular  notice  to  quit  was  served  on  the  widow, 
who  remained  in  possession: — Held,  that  the 
landlord  might  recover  in  ejectment,  unless 
it  was  shown  tliat  some  other  person,  and  not 
the  widow,  was  the  executor  or  administrator 
of  the  tenant;  and  that  it  was  not  incumbent 
on  the  landlord  to  show  that  the  widow  was 
either  executrix  ur  administratrix.  lieee  ▼. 
Perrot,  5  C.  &  P.  230— Littledale. 

An  under-tenant  (who  was  tenant  from 
year  to  year),  after  the  ex  pi  ration  of  the  ten- 
ants lease,  being  acquainted  with  the  circum- 
stance, held  on  under  the  new  tenant  for  one 
quarter,  and  paid  him  the  same  rent  he  had 
been  accustomed  to  do.  He  then  gave  up  the 
premises,  not  having  given  any  previous 
notice: — Held,  that  there  was  no  evidence  of 
a  new  continuing  tenancy,  and  that,  therefore, 
the  under-tenant  was  not  obliged  to  give  a 
notice  to  quit.  Freeman  y.  Jury,  M.  &  M. 
19. 

In  the  case  of  a  tenancy  from  year  to  year, 
there  must  be  a  lialf-year*s  notice  to  quit, 
ending  at  the  expiration  of  the  year.  Eight 
d.  Flower  v.  Darby,  1  T.  R.  159.  And  see 
Doed,  Puddioombey,  Harris,  1  T.  R,  161,  n. 

In  all  cases  the  notice  to  quit  must  have 
reference  to  the  terms  of  the  letting ;  there- 
fore, in  ejectment  for  a  house,  where  the 
defendant  had  taken  the  house  by  the  month: 
— Held,  that  a  month's  notice  to  quit  was 
sufficient  to  entitle  the  plaintiff  to  recover. 
Doe  d.  Parry  v.  Hazell,  1  Esp.  94— Kenyon. 

A  tenancy  from  year  to  year  may  be  deter- 
mined at  the  end  of  tho  first  year  by  a  six 
months'  notice  to  quit  Doe  d.  Hogg  v.  Tay- 
lor, 1  Jur.  960. 

If  a  tenant  from  year  to  year  gives  notice  to 
quit,  not  expiring  with  the  year,  the  landlord, 
if  the  notice  is  in  writing  and  signed  by  the 
tenant,  may,  if  he  pleases,  treat  this  irregular 
notice  as  a  surrender  of  the  tenancy.  Alden- 
htrgh  V.  Peaple,  6  C.  &  P.  212— Parke. 

A  verbal  acquiescence  by  a  landlord  on 
receiving  from  a  tenant  from  year  to  year  a 
notice  to  quit,  determining  within  the  six 
months,  is  not  sufficient.  Bessell  v.  Lands- 
herg,  7  Q.  B.  638;  9  Jur.  576;  14  L.  J.,  Q.  B. 
855. 

To  determine  a  tenancy  from  year  to  year, 
commencing  on  the  25th  March,  the  landlord 
served,  previously  to  the  25th  of  March,  1872, 
i.  e.,  six  months  before  the  last  gale  day  of  the 
calendar  year,  a  notice  to  quit  and  deliver  up 
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ErissoAsion  on  the  29th  of  September,  1873, 
ut  bv  the  notice  informed  tlie  tenant  that  he 
did  not  require  the  possession  on  tbntday  un- 
less the  tenancy  then  coinmeDced: — IIeld,that 
t\w  notice  did  not  determine  the  tenancy  un- 
til the  25th  of  March,  1878,  and  that  an  eject- 
raent  brought  before  that  day  could  not  be  sus- 
tained. Fergutton  v.  Daly^  8Ir.  R.,  C.  L.  216 
-^-Exoh. 

A  defendiint  leased  about  twenty  acres  of 
land  for  five  years,  at  a  yearly  rent,  from  the 
owner  in  fee  simple,  under  a  memorandum  of 
agreement,  and  immediately  afterwards  sub- 
let about  six  acres,  part  of  the  premises,  to 
another  person  on  a  yearly  tenancy..  At  tiie 
conclusion  of  the  term  the  defendant  con- 
tinued possession  of  the  whole,  and  during 
the  first  year  after  the  term  expired  the  lessor 
conveyed  to  the  plaintiff  the  six  acres  which 
the  defendant  had  sublet,  and  agreed  with  the 
plaintiftfbut  without  the  consent  of  the  defend- 
ant, as  to  tlie  amount  of  rent  to  be  apportioned 
to  this  part  of  the  premises  out  of  the  rent 
which  the  defendant  paid.  Although  notice 
of  the  conveyance  ana  agreed  apportionment 
of  rent  was  afterwards  given  to  the  defendant, 
he  never  recognized  the  plaintiff  as  his  land- 
lord, but  continued  to  pay  rent  for  the  whole 
premises  to  his  lessor,  who  handed  over  the 
agreecl  |)ortion  to  the  plaintiff.  The  plaintiff 
gave  the  defendant  notice  to  quit  the  sublet 
premises  six  months  before  the  expiration  of 
a  year's  tenancy ;  and  the  defendant  forwarded 
this  notice,  with  a  further  notice  to  quit  from 
himself,  to  his  sub-tenant.  At  the  end  of  the 
year  the  sub-tenant  gave  up  i>osse8sion  of  his 
premises  to  the  plaintiff,  but  the  defendant 
wrote  to  the  hitter  claiming  to  hold  the  same 
as  tenant  to  the  original  lessor,  and  requiring 
possession.  The  defendant  then  did  certain 
acts  upon  the  premises  which  had  been  in  his 
8ub-tenant's  occupation,  for  which  the  plaint- 
iff brought  an  action  of  trespass: — Held,  that 
his  notice  to  the  defendant  to  quit  part  only 
of  the  premises  demised  to  him  was  invalid; 
that  his  passing  on  the  notice  to  his  tenant  did 
not  preclude  his  disputing  it;  and  that  the 
action  could  not  be  maintained.  Prince  y. 
Etam,  29  L.  T.,  N.  S.  835— Q.  B. 

A  tenant  from  year  to  year,  believing  that 
his  tenancy  determined  at  Midsummer,  gave 
a  written  notice  to  quit  at  that  period,  which 
the  landlord  accepted,  and  made  no  objection 
to.  The  tenant  having  after  wards  discovered 
that  his  tenancy  expired  at  Christmas,  gave 
his  landlord  another  notice  accordingly,  and 
on  possession  being  demanded  at  Midsum- 
mer, refused  to  quit  the  premises: — Held, 
that  the  tenancy  was  not  determined  by  the 
notice,  inasmuch  as  it  was  not  good  as  a 
notice  to  quit,  and  could  not  operate  as  a 
surrender  by  note  in  writing  within  the 
Statute  of  Frauds,  the  first  being  to  take 
effect  in  futuro.  Doe  d.  MarrdL  v.  Milwa/rd^ 
3M.  &W.  828;  1  H.  &  H.  79. 

But  a  second  notice  to  the  defendant  to  quit 
at  Michaelmas,  1811,  was  a  waiver  as  to  him 
of  a  former  notice  given  to  the  original  lessee, 
from  whom  he  claimed  by  assignment,  to  quit 


at  Michaelmas.  1810.      Doe  d.  Brierly  ▼.  Fa^ 
mer,  IG  East,  53. 

Where  a  tenancy  'from  year  to  year  has 
been  determined  by  a  regular  notice  to  qait^ 
the  mere  accidental  detention  of  the  key  bj 
the  tenant  (who  has  quitted  the  premises  and 
removed  *his  goods),  for  two  days  beyoodthe 
expiration  of  the  term,  docs  not  amoTiot  to 
any  evidence  of  use  and  occupaiion,  so  as  to 
render  him  liable  for  another  quiu-ter.  Gray 
V.  Bompas,  11  C.  B.,  N.  S.  520;  6  L.  T.,  N. 
S.  841. 

When  a  person,  who  held  as  tenant  from 
year  to  year,  has  been  permitted  to  remaia 
undisturbed  in  possession  after  the  expiration 
of  a  notice  to  quit,  the  question,  whether 
there  is  a  subsisting  tenancy  from  year  to 
year,  is  one  of  fact  for  a  jury.  Vanee  t. 
Vance,  5  Ir.  R.,  C.  L.  803— C.  P. 

A  tenant  from  year  to  year  of  a  stone  quarry 
in  Yorkshire  received  from  his  landlord  six 
months^  notice  to  quit.  The  tenant  claimed 
the  right,  under  an  alleged  custom  of  the 
district,  to  be  allowed  to  continue  in  posses- 
sion a  reasonable  time  after  the  expiration  of 
the  notice,  to  enable  him  to  get  the  stone 
which  he  had  **  bared."  At  the  expiration 
of  the  notice,  the  landlord  brought  ejectment 
against  the  tenant,  who  thereupon  filed  a  bill 
to  restrain  the  action,  and  setting  up  the 
custom  as  against  the  landlord: — Held,  that 
the  evidence  failed  to  prove  the  existence  of 
the  custom  as  alleged;  and  that,  even  if  it 
had  existed,  the  proper  remedy  of  the  tenant 
would  have  been  at  law.  Vint  v.  ConUdMe^ 
25  L.  T.,  N.  S.  824— V.  G.  M. 

By  a  notice  to  quit,  given  to  a  tenant  from 
year  to  year,  his  tenancy  is  determined  on  the 
expiration  of  the  current  year,  and  a  waiver 
of  the  notice  creates  a  new  tenancy,  taking 
effect  on  the  expiration  of  the  old  one. 
TayUur  v.  Wildin,  3  L.  It,  Exch.  303;  16 
W.  R.  1018;  18  L.  T.,  N.  8.  655;  37  L.  J., 
Exch.  173. 

As  to  notices  to  quit,  in  general, — see  this 
title,  XIV.,  1. 

XVIL  Weekly  Tenancies. 

How  created.] — Where  the  only  evidenoe 
of  the  terms  on  which  a  furnished  house  was 
taken,  was  the  foil  owing  receipt  put  in  by  the 
landlord: — *' Received  from  C.  120^.  for  rent 
of  furnished  liouse.  from  the  8th  May  to  the 
1st  August,  1846:'' — Held,  that  the  jury 
might  properly  infer  that  the  tenancy  was 
weekly.  Towrie  v.  Oampbdl,  8  G.  B.  021; 
16  L.  J.,  G.  P.  104. 

Amount  of  rent  recoverable  nnder  ezecn- 
tion.]— [By  7  &  8  Vict.  c.  96,  s.  67,  no  land- 
lord of  any  tenement  let  at  a  weekly  rent  ehall 
have  any  claim  or  lien  upon  any  goode  tak^n 
in  execution  nnder  the  process  of  any  court  of 
lavj  for  more  than  four  weeks*  arrears  of  rent; 
and  if  such  tenement  shall  he  let  for  any  other 
term  less  than  a  year,  the  Iftndlord  shall  fu4 
Tiave  any  claim  or  lien  on  sttch  goods  for  mors 
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than  the  arrears  of  rent  aeeruing  during  four 
mweh  term$  or  timea  of  paytnent,] 

Notice  to  quit.] — ^In  the  case  of  an  ordinary 
y^eeklj  tenancy,  a  week^s  notice  to  quit  is 
not  implied  as  part  of  the  contract,  unless 
there  is  a  usage  to  that  effect;  but,  in  the 
Absence  of  such  usage,  a  weekly  tenant  who 
enters  on  a  fresh  week  may  bo  bound  to 
continue  until  the  expiration  of  that  week, 
or  pay  the  week^s  rent.  HuffeU  v.  ArmUaUad^ 

7  C.  &  P.  66— Parke. 

A  tenancy  from  week  to  week  can  only  be 
determined  by  a  week's  notice.  Joneay.  Mills, 
10  C.  B.,  N.  S.  788;  8  Jur.,  N.  8.  887;  ai 
I..  J.,  C.  P.  60. 

A  notice  to  a  weekly  tenant,  whose  tenancy 
commenced  on  a  Wednesday,  to  quit  on 
¥*riday,  provided  his  tenancy  commenced  on 
a  Friday,  or  otherwise,  at  the  end  of  his 
tenancy,  next  nfter  one  week  from  the  date 
of  the  notice,  is  sufficient.  Dfte  d.  Campbell 
V.  Scott,  4  M.  &  P.  20;  6  Bing.  802. 

Under  an  agreement  for  a  demise  for  a  ycnr, 
the  rent  to  be  paid  weekly,  and  to  have  a 
month's  warning,  if  no  default  was  made  in 
payment  of  the  rent,  but  wluch  agreement  the 
lessor  afterwards  refused  to  execute,  and  the 
tenant  paid  his  rent  weekly: — Held,  that  he 
was  entitled  to  a  month's  notice  to  quit,  al- 
though the  agreement  was  not  executed,  and 
although,  if  ho  had  been  a  weekly  tenant,  a 
week's  notice  would  have  been  sufficient. 
Doe  d.  Pettcoeh  v.  Itaffan,  0  Esp.  4 — Ellen- 
borough. 

The  defendant  had  for  several  years  oc- 
cupied a  cottage  as  tenant  from  week  to 
'week  to  M.  After  his  death,  the  defendant 
continued  to  pay  his  rent  weekly  to  certain 
persons  to  whom  M.  hud  devised  the  prem- 
ises. The  devise  being  discovered  to  be  void 
by  reason  of  the  Mortmain  Act,  the  heir  nt 
law  of  M.,  by  his  agent,  demanded  the  rent, 
whereupon  the  defendant  said  ho  had  re- 
ceived notice  from  the  other  party,  and  would 
not  pay  any  more  rent  until  he  knew  who 
was  the  right  owner:— Held,  that  this  did 
not  amount  to  a  disclaimer  or  a  repudiation 
of  the  title  of  the  heir  at  law,  so  as  to  entitle 
him  to  eject  the  defendant  without  any  notice 
to  quit.     Jonea  v.  MUls,  10  C.  B.,  N.  S.  788; 

8  Jur.,  N.  B.  887;  81  L.  J.,  C.  P.  68. 

A  stipulation  on  the  occasion  of  a  weekly 
letting,  that,  after  the  expiration  of  such 
tenancy  by  the  usual  week's  notice,  the  tenant 
shall  have  a  reasonable  time  for  the  removal 
of  his  goods,  is  a  valid  stipulation,  and  oper- 
ates as  an  extension  of  the  term,  so  as  to  give 
the  tenant  a  right  to  enter  and  do  wiiat  is 
necessary  for  such  removal.  CornUh  v.  Stubbs, 
89  L.  J.,  C.  P.  202:  5  L.  R,  C.  P.  384;  22 
L.  T.,  N.  8.  21 ;  18  W.  R.  547. 

A  weekly  tenant  continuing  in  possession 
■everal  weeks  after  the  expiration  of  a  notice 
to  quit,  and  a  demand  made,  is  not  liable  to 
an  action  for  double  value  under  4  Geo.  2,  c. 
88,  8.  1.  Lloyd  ▼.  Prodfee^  2  Camp.  453— 
Bllcnborouglk 
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As  to  notices  to  quit  in  other  cases, — ^see 
this  title,  XIV..  XVI. 

As  to  letting  of  lodgings  and  furnished 
apartments  by  tiie  week,— sec  this  title,  XIX. 

• 

XVnL   TEHANC1E8  AT  WiLL  AKD  BY  SUF- 

Fl&IiA^XB. 


created.]  — A  person  who  lives  in  a 
house  rent- f  1*60  by  the  sulFcrance  of  the  owner, 
is  a  tenant  at  will.  liex  v.  CoUettj  R.  &  R. 
C.  C.  498.  S.  P.,  .fiM?  V.  Joldifig,  K.  &  R.  0. 
C.  625. 

The  words  **  Igive  you  a  close  to  enjoy  as 
long  as  I  please,  and  to  take  again  when  I 
please,  and  you  shall  pay  nothing  for  it,'* 
create  a  tenancy  at  will.  liex  v.  FiUon^Uy,  1 
T.  R.  458. 

If  an  agreement  is  made  to  let  premises  so 
long  ns  both  parties  like,  and  reserving  a  com- 
pensation, accruing  de  die  in  diem,  and  not 
referable  to  a  year,  or  any  aliquot  part  of  a 
year,  it  does  not  create  a  holding  from  year 
to  year,  but  a  tenancy  at  will  strictly  so  called. 
And  though  the  tenant  has  e.xpemled  money 
on  the  improvement  of  the  premises,  that  does 
not  give  him  a  right  to  hold  them  until  he  is 
indemniOed.  Richardson  v.  Langridge^  4 
Taunt.  128. 

A  party  who  enters  into  the  possession  of 
premises  under  a  paper  signed  by  the  owner, 
undertaking  to  execute  to  him  a  lease  of  them, 
is  a  tenant  ut  will  until  he  paj^s  rent  for  the 
premises  for  either  a  year  or  some  portion  of 
time  having  reference  to  a  year;  after  which 
he  becomes  a  tenant  from  year  to  year. 
Braythwayte  v.  IlUcJustfck,  10  M.  &  W.  41)4 ;  6 
Jur.  976. 

But  a  mere  payment  of  rent,  without  hav- 
ing reference  to  a  year  or  some  aliquot  part  of 
a  YCHr,  is  not  sufficient,     fh. 

Where  a  party  was  let  into  possession  of 
land  under  an  agreement  of  purchase,  lie  pay- 
ing interest  afte^  the  nite  of  5/.  per  cent,  per 
annum  on  the  purchase-money,  until  the  com- 
pletion of  the  purcluiHC,  whicli  was  to  be  in 
three  month<<;  and  the  purchase  not  being 
then  completed,  he  continued  in  possession  on 
the  same  terms: — Held,  that  this  was  only  a 
tenancy  at  will,  which  might  bo  determined 
without  notice  to  quit.  Doe  d.  TJunnoM  t. 
Chamberlaine,  5  M.  «fe  W.  14. 

Proviso  in  a  deed;  A.  agrees  to  become 
tenant  to  C.  and  D.  of  the  premises,  **  at  their 
will  and  pleasure,  at  and  after  the  rate  of  25/. 
4«.  per  annum,  payable  quartci'ly.^'  A.  re- 
mained in  possession  under  this  agreement  for 
two  years,  ami  paid  a  yearns  rent,  after  which 
C.  and  D.  distrained  for  four  quarters'  rent: 
— Held,  that  A.  was  tenant  at  will,  and  not 
from  year  to  year.  Doe  d.  Dwttow  or  Ba/r$ton 
V.  Cox,  11  Q.  B.  122;  17  L.  J..  Q.  B.  8. 

A  mere  permission  to  occupy  a)nstittttea  a 
tenancy  at  will.  Doe  d.  llwl  v.  Wood,  14  M. 
&  W.  682;  9  Jur.  1060;  15  L.  J.,  Excb.  41. 

The  doctrine,  that  a  cestui  que  trust  who  is 
in  possession  of  the  estate  by  the  consent  or 
acquiescence  of  the  trustee  must  be  regarded 
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as  his  tenant  at  will,  only  applies  where  the 
cestui  quo  trust  is  the  actual  occupant;  where 
he  is  merely  allowed  to  receive  the  rents,  or 
otherwise  deal  with  the  estate  in  the  hands  of 
occupying  tenants,  he  is  merely  the  agent  of 
the  trustees.  Melling  v.  Leak,  16  C.  B.  652; 
1  Jur.,  N.  S.  759;  24  L.  J.,  C.  P.  187. 

The  management  of  an  estate  was  intrusted 
by  the  trustees  (in  fee)  to  the  cestui  que  trust 
(for  life)  as  beneficial  owner;  and  the  latter, 
having  never  been  in  actual  occupation,  let  C. 
into  possession,  who  occupied  during  the  life 
of  the  cestui  que  trust,  for  more  than  twenty 
years,  without  paying  rent  or  acknowledging 
title: — Held,  that  a  tenancy  at  will  had  not 
been  created  between  the  cestui  que  trust  and 
the  trustees,  and  that  C.  had  therefore  ac- 
quired a  good  title,  by  adverse  possession 
under  8  &  4  Will.  4,  c.  27.     Ih. 

By  indenture  of  lease  of  tbe  26th  of  June, 
1810,  between  A.  of  the  one  part,  and  B.  of 
the  other  part,  after  reciting  a  former  lease, 
dated  27th  of  July,  1801,  made  between  W. 
S.  of  the  one  part,  and  A.  of  the  other  part, 
whereby  one  undivided  moiety  of  certain 
lands,  and  two  undivided  moieties  of  other 
lands,  containing  eighty  acres,  were  demised 
by  W.  and  M.  8.  to  A.,  for  the  term  of  forty 
years,  the  whole  of  the  lands,  containing 
eighty  acres,  and  the  moiety  of  tlie  other  lands, 
were  demised  by  A.  to  B.  for  the  Remainder 
of  the  term  of  forty  years,  except  the  last  ten 
days.  A.  died  in  1813,  leaving  the  plaintiff 
his  real  and  personal  representative,  and 
B.  died  in  1818,  leaving  tlie  defendant  his 
personal  representive,  who  continued  to  occu- 
py the  lands  demised  until  the  time  of  the 
trial.  The  rent  was  regularly  paid  by  B.  and 
the  defendant  to  A.  and  the  plaintiff  up  to 
Lady-day,  1841,  when  the  lease  expired,  and  in 
December,  1841,  the  defendant  paid  rent  for 
the  whole  of  the  eighty  acres  to  M.  S.  The 
defendant  went  into  evidence  to  show  that 
neither  A.  nor  the  plaintiff  had,  in  fact,  any 
title  to  the  undivided  third  part  of  the  eiglity 
acres,  but  that  the  whole  was  in  M.  S. : — Held, 
that,  at  all  events,  the  lease  of  1810  established 
a  primft  facie  case  of  title  in  the  plaintiff, 
which  the  defendant  must  rebut  by  his  evi- 
dence; and  that  the  plaintiff  had  a  right  to 
treat  the  defendant  as  a  tenant  at  sufferance 
of  the  undivided  third  part  of  the  eighty  acres, 
and  to  sue  him  for  the  use  and  occupation 
thereof  after  the  expiration  of  the  lease. 
Baylei/  v.  Bradley,  5  C.  B.  396;  16  L.  J.,  C. 
P.  206. 

W.  H.  died  intestate  in  1708,  seized  of  a 
house  and  land, 'leaving  a  widow  and  an  only 
son  (by  her),  J. ,  fifteen  years  old.  The  widow 
continued  to  reside  on  the  property,  and,  about 
a  year  after  the  death  of  W.  U.,  married  the  de- 
fendant, and  resided  with  him  on  the  premises ; 
J.  also  remaining  with  him  till  1805.  when  he 
went  away,  but  occasionally  returned  for  about 
a  fortnight  at  a  time  till  1842.  About  that 
time  the  defendant  applied  to  the  lessor  of 
the  plaintiff  to  advance  1002.  on  mortgage  of 
the  property,  and  on  that  occasion  the  title- 
deeds  being  produced,  the  solicitor  stated  that 


it  was  necessary  that  J.,  being  the  heir-at-law 
of  W.  H.,  should  execute  the  conveyance. 
The  defendant  accordingly  brou^it  J.,  who 
executed  the  mortgage  and  signed  the  receipt 
for  the  lOOZ.,  which  was  received  by  the  de- 
fendant : — Held,  that  a  jury  might  well  pre- 
sume on  the  state  of  facts,  that  the  defendant 
was  tenant  at  will  to  J.,  and  that  the  defend- 
ant by  his  conduct  had  waived  all  ri^ht  to  set 
up  the  Statute  of  Limitations,  3  &  4  WO!.  4, 

c.  27,  to  defeat  the  right  of  entry  of  J.     Doe 

d.  Groves  v.  Oroves,  10  Q.  B.  486;  11  Jar. 
558;  16L.  J.,  Q.  B.  297. 

Wliere  one  who  had  built  a  cotta^  on  the 
waste  had,  on  three  occasions,  paid  sixpence 
as  rent  to  the  person  who  had  bouglit  the  ad- 
joining old  inclosure: — Held,  that  it  was  a 
proper  question  for  a  jury  whether  there  had 
been  an  acknowledgment  of  tenancy.  I}oe  dL 
Jackson  v.  }Villui80ii,  5  D.  &  R.  273;  3  B.  & 
C.  413. 

T.,  hol<ling  pictures  of  P.'s  a.«»  a  security  fnr 
an  alleged  del>t,  liired  rooms  of  the  plaintiff 
in  which  to  deposit  them.     P.  having*  died, 
his  administrators  contested  T.*s  claim   by  a 
suit  in  ClmnccTV.     Pending  the  suit,  in  order 
to  prevent  tiie  pictures  from  being  distrained, 
they  petitioned     the    court    to    satisfy    the 
plaintiff's  rent  out  of  certain  funds  paid  into 
court  in  the  course  of  the  cuurc.     T.*s   claim 
having  been   disallowed   by  the  courts    the 
pictures  were  or'icred  to  Ije  delivered  to  the 
administrators,  who,  in  order  to  obtain  theui, 
paid  rent  to  the  time  of  delivery: — Held,  that 
these  circumstances  did   not  constitute    the 
defendants  tenants  to  the  plaintiff.     StrcJian 
V.  Smith,  4  Bing.  91;  12  Moorn,  289. 

An  under-tenant  who  Ls  in  possession  at  the 
determination  of  the  original  lease,  and  is 
permitted  by  the  reversioner  to  hold  over,  is 
quasi  a  tenant  at  sufferance;  and  the  mere  fact 
of  occupation,  coupled  with  the  payment  of 
rent  for  such  time  of  occupation,  docs  not 
raise  the  presumption  of  a  demise  for  years 
unless  there  is  some  evidence  to  show  an 
agreement  for  a  demise  for  the  term, 
Simkin  v.  Adiurst,  1  C,  M.  &  R.  261;  4 
Tyr.  781. 

A  tenant  in  common  of  five  houses,  occupy- 
ing one  of  them,  joined  his  co>tenant  in  the 
sale  of  the  five,  and  continued  in  the  occupa- 
tion of  the  one  for  two  years  afterwards: — 
Ileld,  that  these  facts  alone  were  not  evidence 
of  a  tenancy,  and  that  he  could  not  be  sued 
by  the  purchaser  for  use  and  occupation. 
Tew  V.  Jones,  13  M.  &  W.  12;  14  L.  J,, 
Exch.  94. 

A  person  who  contracts  for  the  purchase  of 
land,  and  is  let  into  possession  by  the  vendor, 
but  is  prevented  from  completing  the  purchase 
by  the  vendor  failing  to  make  a  good  title,  is 
not  liable,  in  an  action  for  use  and  occupation 
in  respect  of  the  time  of  his  holding,  in  the 
expectation  that  such  good  title  would  be 
made,  and  the  purchase  would  be  completed. 
Winterhottmn  v.  Ingliam,  7  Q.  B.  611 ;  10  Jur, 
4;  14  L.  J.,  Q.  B.  208. 

A  contract  was  made  for  the  purchase  of  a 
public-house;  50^.  were  paid  as  adeposit|702. 
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ixiore  were  to  be  paid  on  tbe  landlord's  con- 
sent being  obt^vined  to  a  change  of  the 
'tenancy.  Tho  purchtiser  sent  some  furniture 
t-o  the  house  in  question,  and  resided  in  a  [mrt 
of  it,  the  vendor  also  still  remaining  in  it: — 
Xleld,  that  the  contract  was  conditional  on  a 
valid  consent  of  the  landlord  being  given; 
and  that  a  verbal  consent,  afterwards  revoked 
l>efore  any  change  of  tenancy  in  fact  had 
occurred,  was  not  binding;  that  there  had 
l>een  no  partial  enjoyment  of  the  object  of  the 
contract,  and  that  therefore,  on  the  failure  of 
the  condition,  the  502.  might  be  recovered  as 
money  had  and  received.  Wrightan  or  Wright 
V.  mwton,  2  C,  M.  &  R.  124;  1  Gale,  07;  5 
Tyr.  736. 

A.  having  agreed  to  buy  certain  lands  of  B. 
liad  paid  part  of  the  purchase-money,  and 
"was  let  into  possession.  B.  had  not  executed 
any  conveyance: — Held,  that  this  was  a  mere 
tenancy  at  will  in  A.,  and  that  if  B.  had  made 
a  demand  of  possession  to  determine  th3 
tenancy  at  will,  he  might  recover  the  lands  by 
ejectment.  Doe  d.  Uiatt  v.  MiUer^  6  C.  P. 
595— Parke. 

An  occupation  under  an  agreement  for 
the  sale  of  premises,  if  a  title  can  be  made, 
creates  a  tenancy.  Doe  d.  Newhy  v.  Jackeon^ 
2D.  &R.  514;  1  B.  &  C.  448. 

If,  in  an  agreement  for  the  sale  of  leasehold 
premises,  to  be  paid  for  by  installments,  it  is 
stipulated  that,  in  default  of  payment  of  tho 
installments  at  specified  times,  the  former 
installments  shall  be  forfeited,  and  the  vendor 
shall  not  be  compellable  to  convey,  upon 
which  the  purchaser  is  let  into  possession,  and  , 
makes  default,  he  is  thenceforth  a  mere 
tenant  upon  sufferance.  Doe  d.  Moore  v. 
Latoder^  1  Stark.  808— EUenborough. 

If  tho  vendor  of  a  term,  before  the  whole 
of  the  purchase-money  is  paid,  agrees  with 
the  purchaser  that  the  latter  shall  have  pos- 
session of  the  premises  till  a  given  day,  paying 
the  reserved  rent  in  the  meantime,  and  that 
if  he  does  not  pay  the  residue  of  the  purchase- 
money  on  that  day,  he  shall  forfeit  the  in- 
stallments already  paid,  and  shall  not  be 
entitled  to  an  assignment  of  the  lease;  the 
purchaser  being  thus  put  into  |)osscssion,  if 
the  residue  of  the  purchase-money  is  not  paid 
at  the  day  appointed,  no  tenancy  is  created, 
and  the  vendor  may  maintain  ejectment 
without  any  notice  to  quit,  or  demand  of 
possession.  Doe  d.  Leeson  v.  Sayer^  8  Camp. 
8 — Ellenborough. 

A  party  who  has  been  let  into  the  posses- 
sion of  l^nd  under  a  contract  of  sale  which 
has  not  been  completed,  is  a  tenant  at  will  to 
the  vendor.  BaU  v.  Gullimore^  2  C,  M.  <& 
R  120;  1  Gale,  96;  5  Tyr.  758. 

An  occupation  under  an  agreement  for  as- 
signing a  lease,  where  it  was  agreed  that  the 
assignee  should  pay  the  lessee,  until  the  com- 
pletion of  the  assignment,  at  the  rate  of  100/. 
per  year,  constitutes  the  relation  of  landlord 
and  tenant  between  the  lessee  and  assignee. 
8awtde7*$  v.  Musgrave,  6  B.  &  C.  524;  9  D. 
&R.  529;  2G.  &P.  294. 

86,  where- a  party  is  let  into  possession  of 


land  under  a  contract  of  purchase,  which 
afterwards  goes  oil,  he  is  liable  for  use  and 
occupation,  at  the  suit  of  tlio  vendor,  for  the 
period  during  which  he  continues  in  posses- 
sion after  the  contract  went  off.  Howard  v 
ShavD,  8M.  «&  AV.  119. 

A.  agreed  with  B.  that  he,  A.,  would  on 
payment  of  900/.,  as  thereinafter  mentioned, 
grant,  sell,  and  convey  to  B.  the  messuages, 
lands,  and  premises  mentioned;  and  B.  cove- 
nanted to  pay  the  sum  on  or  before  tho  1st 
January  then  next,  or  whenever  a  good  title 
to  the  messuages,  <&c.,  sliould  be  tendered  to 
him ;  but  it  was  agreed  that  if  B  should,  on 
or  before  tho  Ist  January,  be  desirous  that 
that  sum  should  remain  a  charge  on  the  prem- 
ises, then  B.  might  require  the  same,  so  that 
upon  completion  by  A.  of  the  conveyances, 
B.  should  execute  to  A.  proper  conveyances 
for  securing  the  900/.  on  tho  premises,  with 
interest.  Covenant  by  B.  to  pay  tlie  interest 
so  long  as  the  principal  should  remain  un- 
paid. Proviso,  that,  in  case  the  interest 
should  be  in  arrear  thirty  days  next  after  the 
same  should  have  become  due,  B.  should  be 
considered  as  a  tenant  to  A.  of  the  messuage, 
lands,  &c.,  from  the  date  thereof,  at  the 
yearly  rent  of  40/.  10«.,  payable  on  the  16th 
April  and  tho  16th  October,  in  every  year; 
and  it  should  be  lawful  for  A.,  his  heirs  and 
assigns,  to  enter  and  distrain,  and  to  sell 
and  dispose  of  the  distress,  or  otherwise  to 
deal  with  the  same,  in  like  manner  as  in  dis- 
tress for  rent  reserved  by  lease,  to  the  end 
that  A.  might  be  fully  paid  and  satisfied  tho 
interests  and  costs.  B.  gave  due  notice  that 
he  would  require  the  purchase-money  to  re- 
main a  charge  on  tho  premises  for  five  years; 
he  was  let  into  possession  and  received  the 
rents,  and  in  July,  1823,  became  bankrupt, 
and  half-a-year's  interest  being  in  arrear  for 
more  than  thirty  days,  A.  distrained  on  the 
tenants  then  in  pcssession  of  the  premises. 
The  assignees  paid  the  amount  of  the  distress: 
—Held,  that  the  agreement  was  substantially 
an  agreement  for  u  purchase  of  the  premises, 
and  that  it  did  not  become  a  lease  or  an 
agreement  for  a  lease,  by  reason  of  the  inter- 
est having  been  iu  arrear  more  than  thirty 
days,  and  of  the  proviso  contained  in  the 
agreement;  that  the  unpaid  vendor  was  en- 
titled to  have  the  estate  resold,  and  the  pro- 
duce and  interest  applied  in  payment  of  the 
purchase- money,  and  to  prove  against  the 
estate  for  the  residue;  and  consequently  that 
the  claim  for  interest  was  a  debt  provable 
under  the  commission,  and  therefore  barred 
by  the  certificate:  Iloye  v.  Booih^  1  B.  <& 
Ad.  498. 

If  a  man  entei*s  under  a  void  lease,  and  pays 
rent,  he  is  not  a  disseizor,  but  a  tenant  at 
will.  Denn  d.  Warren  v.  FearMidcy  1  WiU. 
176. 

So,  a  parol  agreement  to  lease  lands  for 
four  years  only  creates  a  tenancy  at  will. 
Ooodtitle  d.  Qcdlaioay  v.  Herbert^  4  T.  R. 
080. 

So,  where  one  enters  under  a  void  lease  by 
a  tenant  for  life,  and  after  his  death  the 
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remaioflennan  receives  rent.  Deed,  Martin 
T.  Watts,  7T.  R.  88;  2  Esp.  601.  And  see 
Ludford  ▼.  Barber,  1  T.  R.  86. 

Tet,  if  the  remainderman  receives  money 
as  rent  after  the  death  of  the  tenant  for  life, 
it  is  an  admission  of  a  tenancy  from  year  to 
year.     lb. 

And  in  such  cases  the  tenant  holds  under 
the  terms  of  the  lease  in  all  other  respects  ex- 
cept the  duration  of  time.  Doe  d.  Rigge  v. 
Bea,  6  T.  R.  471. 

No  tenancy  can  be  implied  under  a  party 
who  has  not  the  legal  estate.  Morgell  v.  jPaul, 
2M.^kR.  803. 

i^s  to  creation  of  tenancies  for  years, — see 
this  title,  I.,  2;  of  tenancies  from  year  to 
year, — see  this  title,  XVL,  1. 

Nature  of  the  posseMion)   diaolaimer.] — 

The  possession  of  a  tenant  at  will  is  the 
possession  of  the  lessor.  Denn  d.  Warren  Vs 
Feamtide,  1  Wils.  176. 

A  tenant  from  year  to  year,  who  had  agreed 
to  buy  his  landlord's  estate,  liaving  remaioed 
in  possession  for  several  years  without  paying 
either  rent  or  interest  on  the  purchase-money, 
the  agent  of  the  lessor  applied  to  him  to  give 
up  possession ;  to  which  he  answered  '*that 
he  had  bought  the  property,  and  would  keep 
it,  and  had  a  friend  who  was  ready  to  give 
him  the  money  for  itf* — Held,  that  this  was 
no  disclaimer;  because  it  was  not  a  claim  to 
hold  the  estate  on  a  ground  necessarily  incon- 
sistent with  the  continuance  of  the  tenancy 
from  year  to  year.  Doe  d.  Gray  v.  Stanion, 
1  M.  &  W.  695 ;  2  Qale,  154. 

How  tenancy  Is  determined ;  necessity  of 
notice  to  quit  or  demand  of  possession.] — A., 
in  1817,  let  B.  into  possession  of  a  farm  as 
tenant  at  will,  and  in  1827,  A.  entered  upon 
the  land  without  B.^s  consent,  and  cut  and 
carried  away  stone  therefrom: — Held,  that 
this  entry  amounted  to  a  determination 
of  the  estate  at  will.  Ihimer  v.  Doe  d. 
Bennett  (in  error),  9  M.  &  W.  643— Exch. 
Cham. 

A  feoffment,  with  livery  of  seisin  made  on 
the  land,  determines  a  tenancy  at  will,  though 
the  tenant  is  not  present,  nor  assenting  to  the 
feoffment;  but  the  feoffee  may  maintain 
trespass  against  the  tenant  at  will  who  has 
been  enteim  on  his  possession.  BaU  v.  GuUi- 
more,  2  C,  M.  &  R.  120;  1  Gale,  96;  5  Tyr. 
758. 

A  letter  from  the  attorney  of  a  lessor  to 
the  attorney  of  a  tenant  at  will,  stating  tluit, 
unless  the  tenant  paid  the  lessor  what  he 
owed  him,  he  would,  without  delay,  take 
measures  for  recovering  possession  of  the 
ptpperty,  is  a  sufficient  indication  of  the 
IcBSor's  will  to  put  an  end  to  the  tenancy,  and 
equivalent  to  a  demand  of  possession  previ- 
ously to  the  commencement  of  the  action. 
Doe  d.  Price  v.  Price,  2  M.  &  Scott,  464;  9 
Bing.  856. 

A  tenant  at  will  cannot  put  an  end  to  his 
tenancy,  even  by  an  assignment,  without 
giving  notice  to  his  landlord.  Pinhorn  v. 
%uiUf,  a  Ezch.  763;  22  L.  J.,  Exch.  206. 


If  A.  is  lessor  at  will,  B.,  lessee  at  will,  C,  un- 
der-lessee at  will;  a  demand  of  the  |>Ossise!(«ioB 
made  upon  the  premises  from  the  wife  of  C. 
is  sufficient  to  entitle  A.  to  maintain  ejectp 
ment.     Roe  d.  Blair  v.  Street,  4  N.  A  M.  42. 

A  party,  who  defends  in  ejectment  as  land- 
lord as  to  W.,  and  as  tenant  as  t«)  3.,  cannot 
take  advantage  of  a  defect  in  the  service  of  a 
demand  of  possession,  made  upon  the  tenant 
of  B.  for  the  purpose  of  d^temuuing  an  estate 
at  will.     lb, 

A  tenancy  at  will  is  determined  by  an  ngree- 
mcnt  to  purchase.  Daniels  v.  Davison,  16 
Yes.  252. 

Where  a  party  creates  a  tenancy  at  will, 
and  afterwards  becomes  insolvent,  the  vesting 
order,  with  knowledge  thereof  by  the  tenant, 
is  a  determination  of  the  tenancy;  and  If  the 
tenant,  after  such  information,  continues  in 
possession,  he  may  be  treated  as  a  trespasser. 
Doe  d.  Davies  v.  Thomas,  6  Exch.  854;  20  L. 
J.,  Exch.  867. 

Where  a  person,  who  has  had  the  keys  of  a 
house  given  him  in  order  that  he  may  see 
over  it,  takes  the  oppoitunity  to  bring  in  his 
furniture  and  family,  and  the  landlord  after- 
wards sends  for  the  keys,  and,  upon  the  re- 
fusal of  them,  enters  himself,  ana  tarns  out 
the  party  and  his  goods: — Held,  that  (the 
jury  having  found  that  a  tenancy  at  will  had 
been  created)  there  was  ample  evidence  in 
the  facts  to  show  a  determination  of  the  will. 
PulUn  or  PoUon  v.  Brewer,  7  C.  B.,  N.  8.  871; 
G  Jur.,  N.  S.  509. 

The  defendant  occupied  land,  under  parish 
officers,  aod  had  paid  rent;  they  gave  an  in 
valid  notice  to  quit  at  the  end  of  the  firsi 
yeur,  and,  by  a  lease  signed  only  by  two  of 
them,  demised  to  the  plaintiff  for  a  term  of 
years, to  commence  from  the  end  of  the  defend* 
ant's  tenancy.  Under  this  lease  the  plaintifl 
entered;  but  the  defendant  refused  to  give  up 
certain  plants  he  had  himself  planted,  and 
subsequently  entered  and  took  them  away  :— 
Held,  that  he  was  liable  in  trespass;  that 
though  the  lease  was  invalid,  there  was  evi- 
dence that  the  plaintiff  entered  under  the 
authority  of  all  the  parish  officers,  and  that 
therefore  the  defendant's  tenancy  being 
cither  a  tenancy  at  will  or  on  sufferance,  was 
lawfully  determined,  and  his  entry  wrongfuL 
Wallis  V.  Ddmar,  20  L.  J.,  Exch.  276. 

A.,  having  been  in  possession  of  a  boost 
and  land  adjoining,  as  tenant  at  will  to  th« 
lord  of  a  manor,  was  told  by  a  subsequent 
lord  that  ho  must  leave.  On  his  refusal  to 
do  so,  a  writ  of  ejectment  was  served  upon 
him:  it  was  then  verbally  arranged  that  A 
should  give  up  part  of  the  land,  and  retain 
the  house  and  remaining  land  during  tJie  lifs 
of  himself  and  wife: — Held,  that  these  acM 
amounted  to  a  determination  of  the  tenancy 
at  will,  and  as  a  new  tenancy  at  will  was 
thereby  created,  the  Statute  of  Limitntions, 
8  <&  4  Will.  4,  c.  27,  ss.  7,  10  and  14.  began 
to  run  from  that  time,  and  not  from  the  datt 
of  the  original  tenancy.  Locke  v.  MaUhews, 
IHC.  a,  N.  8.  753;  9  Jur.,  N.  8.  874;  11 
W.  R.  348;  7  L.  T.,  N.  8.  824. 
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One  who  is  put  in  possession  npon  an  agree- 
ment for  the  purchAse  of  land,  cannot  be 
ousted  by  ejectment  before  his  lawful  posses- 
sion is  determined  by  demand  of  possession 
or  otherwise.  £ight  d.  Lewis  v.  Beard,  13 
East,  210. 

An  agreement  between  P.  and  W.  for  the 
sale  of  lands  to  W.,  was  to  be  completed  on 
the  25th  March ;  but  before  the  day  W.  agreed 
to  let  to  the  defendant  from  that  day,  and  the 
defendant  was  let  into  possession  b<3f()re  that 
day  by  the  consent  of  P.,  upon  notice  to  P. 
that  W.  had  agreed  to  let  to  him;  on  the  291  h 
May,  a  conveyance  was  executed  as  of  the  2oth 
Marcli,  subject  to  a  term  redeemable  on  pay- 
ment by  W.  of  purchase-money  with  interest, 
with  power  lo  P.  to  enter  for  default  of  pay- 
ment by  W. : — Held,  tliat  P.  might  bring  eject- 
ment for  default  of  payment,  without  giving 
the  defendant  notice  to  quit.  Doe  d.  l*arJxr 
V.  %BouUon,  6  M.  <&  S.  148. 

Wliere  J.,  who  was  tenant  at  will  to  W., 
died,  and  the  defendant,  who  was  heir  ntlaw 
to  J.,  entered  into  possession,  and  claimed 
the  land  as  his  own: — Held,  that  the  devisees 
of  W.  might  bring  an  ejectment  against  the 
defendant,  without  giving  him  notice  to  quit 
or  demanding  possession.  Doe  d.  Burgess  v. 
Thompson,  1  N.  «fc  P.  215;  5  A.  ifc  E.  533. 

A  minister  of  (T  dissenting  coni^regiition 
placed  in  the  |>ossession  of  a  chapel  and  n 
dwelling-house  by  ct:rtiun  persons,  in  whom 
the  legal  estate  was  vested,  in  trust  to  permit 
und  suffer  the  cha})cl  to  be  used  for  the  pur- 
pose of  religious  worship,  is  a  mere  tenant  at 
will  to  those  trustee});  and  his  tenancy  is  de- 
termined instanter  by  a  demand  of  posses<(iou. 
He  is  not  entitled  de  jure  before  the  deter- 
mination of  his  tcnniicy  to  have  a  reasonable 
time  for  the  removal  of  his  furniture.  Doe(\. 
NiehoU  v.  MKaeg,  10  B.  &  C.  721.  S.  P.,  Doe 
d.  Jones  v.  Jones^  10  B.  &  C.  718. 

Half  a  year's  notice  must  he  given  to  a  ten- 
ant at  will,  or  his  executor,  to  quit,  or  eject- 
ment does  not  lie.  Six  months*  notice  U  not 
sufficient.  Parker  d.  Walker  v.  Constable^  3 
Wils.  25. 

Where  a  tenant  under  lease  continues  to 
hold  after  the  expiration  of  il  as  a  tenant  at 
will,  and  assigns  to  another,  the  tenancy  of 
the  assignee  will  be  held  to  commence  at  the 
day  on  which  the  original  tenancy  coninicnced 
under  the  lease,  and  notice  to  quit  on  that 
day  only  is  good,  notwithstanding  the  assignee 
come  in  on  a  different  day.  Doe  d.  CastUton 
V.  JSamuelf  5  Esp.  173— Ellenborough. 

As  to  notice  to  quit  in  cases  of  tenancies 
for  years, — see  this  title,  XIV. ;  of  tenancies 
froni  year  to  year, — see  this  title,  XVI.,  2;  of 
weekly  tenancies, — see  this  title,  XVII. 

XIX.  Lbttiko  FuBmsHED  Houses,  Apart- 

UENTB  AND  LODGINGS. 

AffcntT  to  let.]— [Dy  24  &  25  Vict.  c.  21.  sa. 
10,  IJ,  12,  13,  an  agent  for  letting  J'umished 
houses  €xceeding  the  rent  or  value  of  25L  must 
take  out  an  annual  license.] 

The  plaintiff  employed  the  defendant,  as  a 


house  agent,  to  let  a  house  for  her  on  com- 
mission. In  an  actitm  for  introducing  an  in- 
solvent tenant: — Ildd,  that  it  was  properly 
left  to  the  jury  u|K>n  the  evidence  to  say 
whether  it  was  part  of  the  defendant's  re- 
tainer to  make  reasonable  inquiries  as  to  the 
eligibility  of  the  tenant.  Ileys  v.  Tuidall,  X 
B.  &  8.  290;  0  W.  R.  004;  4  L,  T.,  N.  S. 
403;  30  L.  J.,  Q.  B.  862. 

It  is  doubtful  whether  an  agent  to  let  a 
house  has  an  implied  general  authority  to  let 
persons  into  possession,  but  slight  evidence 
will  be  sufficient  to  show  an  express  authority. 
Slack  V.  Crewe,  2  F.  &  F.  59— Pollock. 

As  to  powers  of  agents  to  grant  leases, 
generally, — see  this  title,  I.,  1. 

Validity  of  contracts,  in  general ;  Statute  of 
Frauds.] — An  agreement  to  occupy  lodgings 
at  a  yearly  rent,  pnyablo  in  quarterly  propor- 
tions (the  occupation  to  commence  on  a  future 
day),  is  an  agreement  relating  to  an  interest 
in  land  within  29  Car.  2,  c.  3,  Statute  of 
Frauds,  s.  4.  Inman  v.  Stamp,  1  Stark.  12— 
Ellenborough. 

And  a  verbal  agreement  to  take  ready- 
furnished  lodgings  **for  two  or  three  years" 
is  a  contract  for  an  interest  in  land,  and 
valid  as  a  lease  fnr  not  exceeding  three 
years.  Bdge  v.  Stafford,  1  Tyr.  293;  1  C.  A 
J.  391. 

A  person  who  agrees  to  take  furnished 
lodgings,  but  does  not  enter,  is  not  liable  to 
an  action  for  use  and  occupation.     lb. 

By  a  parol  agreement  between  the  plaintiff, 
a  boarding-house  keeper,  and  the  defendant, 
the  defendant  agreed  to  pay  for  the  board 
and  lodging  of  himself  nn<i  man,  and  accom- 
modation for  his  horse,  at  the  boarding-house, 
200/.  a  year  from  a  fixed  day;  the  agreement 
to  be  terminable  by  a  quarterns  notice  on 
either  side.  The  plaintiff  having  sued  the 
defendant  for  a  breach  by  him  of  this  agree- 
ment, in  refusing  to  become  an  inmate  of  ^he 
boarding-house: — Held,  that  though  the 
agreement  was  unwritten,  tlie  action  was 
maintainable;  for  that  the  contract  was  not 
one  for  anv  interest  in  or  concerning  land. 
Wright  y."  SUivert,  2  El.  &  El.  721;  6  Jur., 
N.  S.  807;  29  L.  J.,  Q.  D.  104;  8  W.  R.  413. 

Letting  lodgings  is  not  a  breach  of  a  cove- 
nant not  to  un<lcr-lct.  D(*e  d.  Pitt  v.  Laming, 
4  Camp.  77 — Ellenborough. 

As  to  the  operation  ami  effect  of  the  Statute 
of  Frauds  in  respect  of  leases  and  agreements 
for  letting,  generally, — ^sec  this  title,  I.,  8. 

Implied  terms  as  to  fitness  of  premlsM.} — 

It  is  an  implied  condition  in  the  letting  of  a 
furnished  house  that  it  shall  be  reasonably 
fit  for  habitation;  if  it  is  not  (e.  g.,  where  it 
is  greatly  infested  with  bugs),  the  tenant  may 
quit  it  without  notice.  Smith  v.  Marrable, 
11  M.  &  W.  5;  2  n.,  X.  S.  810;  12  L.  J., 
E:o!i.  eCS;  C.ir.  &  M.  470. 

Upon  the  letting  of  u  furnished  house  for 
immediate  occupation,  with  an  express  con- 
dition that  it  is  fit  for  occupation,  if  it  is  not 
so,  and  is  at  once  given  up  on  that  account^ 
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the  landlord  cannot  recover  either  the  rent  or 
for  use  and  occupation.  On  such  a  contract, 
whether  express  or  implied,  it  1:4  a  breach  of 
the  condition  if  the  house  is  so  infested  and 
overrun  with  bugs,  as  to  render  it  unfit  for 
occupation;  and  as  the  condition  applies  to 
the  whole  iiouse,  it  is  a  breach  if  any  of  the 
rooms  are  in  tiisit  state.  But  it  must  appear 
that  the  nuisance  existed  to  a  serious  and 
substantial  extent,  and  was  -such  as  the  ten- 
ant could  not  reasonably  be  expected  cither 
to  endure  or  to  extirpate.  Campbell  v.  Wen- 
lock,  4  P.  &  F.  71G— Cockhurn. 

A  defendant  agreed  to  hire  of  the  plaintiff 
a  house  and  hotisehold  furniture,  and,  at  the 
expiration  of  the  tenancy,  to  leave  the  furni- 
ture cleaned: — Held,  that  this  contnict  was 
supported  by  proof  that  the  furniture  was 
clean  at  the  time  the  defendant  took  posses- 
sion of  it,  and  that  be  agreed  to  leave  it  as  he 
found  it.  Stanley  v.  Agnew,  13  IkL  &  W. 
827;  13  L.  J.,  Exch.  197. 

In  an  agreement  to  let  a  furnislied  house 
there  is  an  implied  condition  that  the  house 
shall  be  fit  for  occupation  at  the  time  at 
which  the  tenancy  is  to  begin,  and  if  the  con- 
dition is  not  fulfilled  the  lessee  is  entitled 
thereupon  to  rescind  the  contract.  Wilson  v. 
Finch  HaUon,  2  L.  R.,  Exch.  Div.  830;  40 
L.  J.,  Exch.  Div.  489;  25  W.  R.  537;  80  L. 
T.,  N.  8.  473. 

The  defendant  agreed  to  rent  the  plaintiff's 
furnished  house  for  three  months  from  the 
7th  of  May,  but  having  at  the  beginning  of 
the  intended  tenancy  discovered  that  the 
house  was,  owing  to  defective  drainage,  un- 
fit for  habitation,  refused  to  occupy  it.  The 
plaintiff  repaired  the  drains,  and  on  the  20th 
of  May  tendered  the  house  in  a  wholesome 
condition  to  the  defendant,  who  refused  to 
occupy  or  to  pay  any  rent.  The  plaintiff  hav- 
ing sued  for  the  rent,  and  for  use  and  occu- 
pation : — Held,  that  the  state  of  the  house  at 
the  beginning  of  the  intended  tenancy  en- 
titled the  defendant  to  rescind  the  contract, 
and  that  he  was  not  liable  for  the  rent  or  for 
use  and  occupation,     lb, 

Pnnishment  of  persons  letting  infected 
houses.] — [By  the  Sanitary  Law  Amendment 
Act,  1874,  87  &  38  Vict.  c.  89,  s.  50,  if  any 
owner  or  occupier  or  person  employed  to  let/or 
hire,  or  to  show  for  tlie  purposes  of  letting  for 
hirCf  any  house  or  part  of  a  house,  when  ques- 
tioned by  any  person  negotiating  for  tlie  hire  of 
suck  house  or  part  of  a  house,  as  to  the  fact  of 
there  Iteing  in  such  house^  or  having  within  six 
weeks  previously  been  therein,  any  pers'm  suffer- 
ing from  an  infectious,  contagious,  or  epidemic 
disease,  knowingly  makes  a  false  answer  to  such 
question,  the  person  so  answering  falsely  shall 
be  guilty  of  cm  offense  punishable  on  summary 
conviction,  and^  at  the  discretion  of  the  justices 
having  cognizance  of  the  case,  be  liable  to  be  im- 
prisoned, with  or  without  hard  labor,  for  a 
period  not  exceeding  one  month,  or  to  pay  a 
penalty  not  exceeding  202.] 

Bqjoyment  and  use  of  premises.] — If  a  per- 
son talces  lodgings  on  the  first  and  second 


floors  of  a  house,  he  has  a  riglit  to  the  a^e  of 
the  door-bell,  the  knocker,  and  the  sky-li^bt 
of  the  staircase,  and  the  water-closet,  unless 
it  is  otherwise  stipulated  nt  the  time  of  the 
taking  of  the  lodgings;  therefore,  if  the  land- 
lord deprives  the  lodger  of  the  use  of  either, 
an  action  lies.  Under  wood  v.  Burrows,  1C»  & 
P.  20— Abinger. 

As  to  condition  and  use  of  demised  prem- 
ises, in  general, — sec  this  title,  III.,  2. 

Destruction  of  premises.] — When  furnished 
apartments  have  been  let  by  a  verbal  ccm tract 
at  a  sum  payable  quarterly,  and  the  premises 
are  destroyed  by  fire  in  the  middle  of  a  quar- 
ter, an  action  lies  for  the  use  and  occupation 
during  the  current  quarter,  until  the  fire,  at  a 
rate  proportioned  to  the  time  of  actual  occu- 
pation, if  it  appears  that  both  parties  have 
agreed  that  the  occupier's  liability  docs  not 
continue  after  the  occurrence  of  the  fire; 
ii^r  such  agreement  negatives  the  supposition 
of  a  demise  for  a  certain  time,  and  shows  a 
contract  in  respect  of  the  occupation  de  die 
in  diem.  Parker  v.  Oibbins,  1  Q.  B.  431;  1 
G.  &D.  10;  5Jur.  1030. 

As  to  effect  of    destruction    of    demis€kl 
premises, — see  also  this  title,  V.,  1;  VII.,  2. 

Rent] — A.  let  to  B.  a  furnished  house,  at 
a  certain  rent  payable  in  advance  from  a 
certain  future  day,  and  agreed  that  it  should 
be  furnished  suitably  for  a  school  :^Held, 
that  the  suitable  furnishing  of  the  house  waa 
a  condition  precedent  to  the  right  to  demand 
the  rent.  Meehdnn  v.  Walbioe,  0  N.  &  M. 
310;  7  A.  &E.  54,  n. 

An  owner  of  a  house,  having  mortgaged  it 
in  fee,  and  continuing  in  possession,  let  it  as 
a  ready -furnished  house  to  the  defendant. 
He  afterwards  became  bankrupt,  and  then, 
with  the  assent  of  his  assignees,  let  the  house 
ready  furnished  to  the  defendant  by  the 
week,  who,  after  three  weeks'  occupation, 
received  notice  of  the  mortgagee  to  pay  rent 
to  him: — Held,  in  an  action  brought  by  the 
assignees  for  use  nnd  occupation  of  the  house 
and  furniture,  that  tiiey  were  entitled  to 
recover  for  the  use  of  the  furniture;  that  the 
rent  of  the  house  and  furniture  might  be 
apportioned,  or  if  not,  that,  upon  the  entry 
of  the  mortgagee  claiming  the  bouse,  and 
having  no  interest  in  the  furniture,  a  new 
agreement  might  be  inferred,  to  take  the 
house  at  a  reasonable  rent  from  the  mort- 
gagee, and  to  pay  a  reasonable  amount  as 
com|)cnsati<m  for  the  use  of  the  furniture  to 
the  assignees.  Sulinon  v.  Matthews,  8  M.  <& 
W.  827. 

A  declaration  for  rent  stated  a  demise  of  a 
messuage,  land,  nnd  premises,  with  the  ap- 
purtenances. The  proof  was  a  demise  of  a 
messuage  and  land,  together  with  the  furni- 
ture, utensils,  and  implements: — Held,  that 
as  the  rent  issued  out  of  the  real  property, 
and  not  out  of  the  furniture,  it  was  sufficient 
to  allege  and  prove  a  demise  of  the  rwd 
property,  nnd  therefore  there  was  no  variance. 
Fareiodl  v.  Dickenson,  0  B.  &  C.  251 ;  U  D.  4 
I  R.  345. 
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"Wliere  a  lessee  quitted,  in  the  middle  of  bis 
,  apartments  wliich  he  had  taken  for  a 
yeir,  and  the  lessor  let  them  to  another 
tenant: — Held,  that  she  could  not  recover 
rent  against  the  lessee  for  a  subsequent  portion 
of  the  year,  during  which  the  apartments  had 
been  unoccupied.  Walls  ▼.  Atehetony  3  Bing. 
4.62;  11  Moore,  879;  2  C.  &  P.  2G8. 

Sui  if  a  tenant  quits  anartments  without 
^▼ing  notice,  the  landlord  may  recover  the 
rent,  although  he  lias  put  up  a  bill  in  the 
'window  for  the  purpose  of  letting  the 
npartments.  Hedpath  v.  Boberts^  3  Esp.  225 
— Kenyon. 

So,  if  the  landlord  lights  fires  in  the  rooms, 
or  even  uses  the  fires,  it  will  not  deprive  him 
of  his  right  to  rent.  OriffUh  v.  Hodges^  1  C. 
&  P.  411>— Abbott. 

If  a  landlord  of  furnished  lodgings,  by  his 
misconduct,  justifies  a  tenant  in  an  abrupt 
departure,  during  a  tenancy  limited  to  a 
sxiecific  period,  he  cannot  recover  rent  for  the 
whole  time  agreed  on,  but  is  entitled  to  rent 
for  the  time  during  which  there  has  been  an 
actual  occupation.  Kirhman  v.  JervUy  7  D. 
P.  C.  678. 

Goods  of  a  tenant's  lodger  being  distrained 
together  with  the  tenant's,  and  sold  first, 
after  notice  from  the  lodger,  and  the  tenant's 
goods  turning  out  to  be  sufilcient  to  satisfy 
the  rent  and  charges,  the  lodger  is  entitled  to 
sue  for  an  excessive  distress.  WUkiruon  v. 
libeU,  2  P.  &  F.  300— Martin. 

A  tenant  of  apartments  is  not  justified  in 
quitting  without  notice,  merely  from  a  fear, 
however  reasonable,  that  his  goods  may  be 
seized  for  his  landlord's  rent.  Bickett  v. 
TuUieky  6  C.  &  P.  56— Vaughan. 

As  to  right  to  rent,  generally,  and  remedies 
for  its  recovery, — see  this  title,  VII. 

As  to  rights  and  liabilities  of  keepers  of 
lodging-houses, — see  BoARDiNa  and  Lodg- 
iHChHousE  Kebpbb. 
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Payment,  8453. 

Interest,  8454. 
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Validity  and  Interpretation  of-* 
Bequests.     See  Will. 

Bequests  to  Exbcutoi^.  See  Execu- 
tors AND  Ad^IINISTRATORS. 

KiatiTS  AND  Liabilities  of  Legatees 
IN  Respect  of  Administration.  See 
Executors  and  Administrators. 

Chauitable  Bequests.     See  Will. 

Donatio  Mortis  CausI.     See  Will. 

Legacy  and  Probate  Duty.  Sc^- 
Will. 

I.  Satisfaction  of  Debts. 


Whenlej^oy  to  creditor  is  a  satisfaction  of 
the  debt,  in  general.] — A  legacy  to  a  creditor 
equal  to  or  exceeding  the  amount  of  the  debt 
is,  in  the  absence  of  any  intimation  of  a  con- 
trary intention,  a  satisfaction  of  the  debt;, 
but  slight  circumstances  iviU  be  taken  ad- 
vantage of  to  withdraw  a  case  from  this  rule. 
Strati  V.  Stroud,  8  Scott,  K.  R.  166 ;  7  M;  &: 
G.  417. 

A  legacy  will  never  be  deemed  a  satisfac- 
tion of  a  legal  demand,  when  that  demand 
was  unliquioAted  at  the  time  of  the  legacy.- 


8449 


LEGACY,    I. 


8450 


given,  nor  where  it  was  given  before  the  time 
the  demand  accrued  or  the  debt  was  con- 
tractedy  unless  the  will  expressly  directs  that 
it  shall  be  a  satisfaction.  Le  Sage  ▼.  Couw- 
maker,  1  Esp.  187— Kenyon. 

A  direction  by  a  testator  that  all  his  just 
debts  shall  be  ]>aid  will  not  by  itself  suffice 
to  prevent  the  application  of  the  general  rule, 
that  a  len^acy  to  a  creditor  is  to  be  taken  as  a 
satisfaction  pn)  tan  to  of  a  debt.  Edmunds  v. 
Lowe,  8  Kay  &  J.  818;  8  Jur.,  N.  8.  608;  20 
L.  J.,  Chanc.  482. 

A  running  account,  to  prevent  the  applica- 
tion of  such  general  rule,  must  be  an  account 
in  wiiich  there  are  payments  in  and  out  on 
both  sides,  not  where  all  the  payments  are 
in  one  direction,  viz.,  in  diminution  of  the 
debt,     lb. 

Equity  leans  against  satisfaction  of  a  debt 
by  a  legacy,  but  in  favor  of  a  provision  by 
will  being  in  satisfaction  of  a  portion  by  con- 
tract. Thynne  v.  Olengall,  2  H.  L.  Cas.  181 ; 
12Jur.  805. 

Small  differences  between  tlic  debt  and  the 
legacy  negative  the  presumption  of  satisfac- 
tion, !>ui  are  disregarded  in  the  case  of  por- 
tions.    Jb. 

A  gift  of  residue  cannot  be  a  satisfaction  of 
a  debt,  beoausie  the  amount  being  uncertain, 
it  may  be  less  than  the  debt;  but  as  a  p  )r- 
tion  may  be  satisfied  by  a  smaller  legacy  pro 
tan  to.  8o  on  principle  a  residue  ought  to  be 
•considered  as  S}\tisf action  of  a  portion  al- 
toj^ether,  or  pro  tunto,  according  to  the 
amount.     lb. 

A  legatee,  who  is  also  a  debtor  to  the  testa- 
rtor's  estate,  cannot  claim  payment  of  the 
legjw-y  without  paying  the  debt;  and  the  lega- 
cy given  to  a  wife,  but  payable  by  laAv  to  the 
ftiusband,  is  in  the  same  ])osition  for  this  pur- 
pose as  a  legacy  to  the  husband  himself,  sub- 
ject to  her  riglit  of  survivorship  where  the 
interest  is  reversionary,  and  to  her  equity  to 
a  settlement  when  it  becomes  vested  in  pos- 
session. Batchelor^  In  re,  Sloper  v.  Oliver,  21 
W.  R  901;  43  L.  J.,  Chanc.  lUl. 

Where,  however,  the  legacy  to  the  wife  is 
Tcversionary,  and  she,  with  her  husband \s 
concurrence,  under  20  &  21  Vict.  c.  57,  as- 
signs it  to  a  purchaser  for  value,  the  deed  ac- 
Jcnowledged  under  the  statute  overreaches 
the  jus  mariti,  and  the  purchaser  takes  the 
legacy  disckarged  from  all  right  of  retain- 
er which  the  executor  might  have  asserted 
against  the  hnsbaud.    lb. 

—  in  particular  instances.] — A.  bequeathed 
to  B.  1,200Z.,  and  appointed  C.  executor  of 
iher  will.  0.  had  sufficient  assets,  but  did  not 
ipay  the  legacy  to  B.  C.  afterwards  made 
his  will,  by  which  ho  bequeathed  to  B.  an 
annuity  of  700^.,  and  expressed  it  to  be  **in 
satisfaction  of  the  debt  or  sum  of  1,200?.,^' 
-but  which  annuity  B.  did  not  accept:— Held, 
that  the  sum  of  1,200/.  was  money  had  and 
received  to  the  use  of  B.  Gorton  v.  Dyson, 
Gow,  78— Dallas. 

A  surgeon  forbore  to  send  in  his  bill  for 
medicines  and    attendances   to   a   deceased 


patient  in  her  life-time,  undw  the  expectation 

of  a  legacy.  On  her  death,  finding  she  had 
left  him  nothing,  he  made  a  claim  on  her 
executors:— Held,  that  he  was  entitled  to  re- 
cover, no  proof  having  been  given  of  any 
understanaing  between  the  parties  that  lie 
was  to  be  paid  only  by  a  legacy.  Boater  t. 
Gray,  8  M.  &  G.  771 ;  4  Scott,  N.  R.  374. 

A  testator,  who  had  advanced  money  to 
his  son,  and  paid  large  sums  on  his  account, 
bequeathed  iiim  a  legacy  without  making 
mention  of  the  debt: — Held,  that  the  loan 
and  unascertained  balance  must  be  set  off 
Hgrainst  the  legacy.  Stniih  v.  Smithy  3  Giff. 
203. 

A  legacy  by  a  debtor  to  her  creditor  is  a 
pro  tan  to  discharge  of  the  debt,  when  it  ap- 
•  pears  that  the  testatrix  had  made  a  proposal 
to  thnt  olTcct  to  her  creditor,  and  that  he  had 
not  objected  to  the  arrangement.  ITamni'Tnd 
▼.  Smith,  33  Beav.  452;  10  Jur.,  N.  S.  117; 
12  W.  R.  828;  0  L.  T.,  N.  8.  746. 

After  payment  of  his  debts  a  testator  gave 
certain  legacies,  one  of  150/.  to  B.,  and  he 
dirt'Ctcd  his  executors  to  pay  **niy  I>cque<its 
only  to  the  individuals  herein  named."  Tlie 
testator  owed  B.  150/. : — Hold,  that  the  legacy 
was  n  »t  a  satisfaction  of  the  <lel)t,  but  that 
B.  was  entitled  to  both.  Jefferies  v.  Mitchell, 
20  Beav.  15. 

A  debtor  by  deed  assigned  his  effects  for 
the  benefit  of  his  creditors,  who  thereby  cove- 
nanted not  to  sue  him.     One  of  these   cred- 
itors  by  will  gave  the  residue  <»f  his   estate 
amoi^g  six  pt'rsons,  an'1  direeted  that  such  of 
them  as  should  be  indebted  to  him  at  his 
decease,  should   accept  the  debt  as   part  <»f 
his  share.     One   of  these    persons  was  the 
debtor: — Held,  that  the  debt  was  satisfied  by 
the  assign  nent  of  the  testator^s  covenant  not 
to  sue,  and  that  the  executors  were  bound  to 
pay  to  the  debtor  his  full  share  of  the  residue. 
Golds  V.  Greenfield,  2   8m.   &  G.  476;  23  U 
J.,  Chanc.  630. 

A  debt  due  on  a  bond  executed  in  con- 
templation of  marriage: — Held,  not  to  be 
satisfied  by  a  legacy  of  a  greater  amount. 
Hayjies  v.  Mico,  Romilly's  Notes  of  Cases,  41; 
1  Brown  C.  C.  129. 

A  husband,  on  separating  from  his  wife, 
covenanted  by  the  deed  of  separation  to  pay  to 
a  trustee  for  her  an  annuity  of  522.  per  annum, 
payable  on  the  1st  May,  the  1st  August,  the 
1st  November,  and  the  1st  February  in  every 
year,  such  annuity  to  be  for  her  separate  use, 
&c.  He  afterwards  devised  specific  real 
estate  to  trustees,  upon  trust,  out  of  the  rents, 
to  pay  his  wife  522.  per  annum,  by  equal 
quarterly  payments  on  the  1st  February,  the 
1st  May,  the  1st  August,  and  the  1st  Novem- 
ber in  each  year.  The  will  contained  no 
direction  for  payment  of  debts: — Held,  that 
the  annuity  given  by  the  will  was  a  satis- 
faction  of  the  <lcbt  created  by  the  deed  of 
separation.  Atkinson  v,  Llttlewood,  31  L.  T., 
N.  S.  225;  18  L.  II.,  Eq.  595— V.  C.  M. 

As  to  effect  of  bequests  to  ozecutora, 

P^XKCUTORS  AND   ADMINfSTBATORS. 
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OF    EXECUTOnS. 


n. 


"Wliat  amounU  to  anent] — The  doctrine 
that  slight  evidence  is  sufficient  of  the  assent 
of  executors  to  a  bequest,  or  that  it  may  be 
iin|>lied  applies  only,  in  ordinary  cases,  where 
the  assent  wonld  be  rightful,  and  not  where 
it  must  be  implied  again?«t  their  own  acts. 
Tudor  Y.  GuMt,  27  L.  J.,  £ich.  805. 

Adhere  a  l^equest  to  the  defendant  was  by 
a  husband,  of  leasehold  property,  devised  to 
his  deceased  wife  for  her  separate  uiic,  and 
which  she  had  bequeathed  to  the  plaintiff, 
and  the  hushand^s  executors  joined  with  the 
devisee  of  the  wife  in  suing: — Held,  that  even 
supposing  that  the  husband's  assent  wns 
necessary  to  the  validity  of  the  wife's  will, 
the  a.s8ent  of  the  executors  to  the  bequest 
by  him  to  the  defendant  must  be  proved 
by  express  evidence,  and  was  not  to  be  pre- 
sumed or  implied  opposed  to  their  own  act 
in  suing.     Ih. 

H.  devised  a  term  to  his  nephew  for  life, 
with  remainder  over,  with  a  leasing  power 
for  twenty-one  years,  and  ma^le  him  and  two 
others  executors;  the  nephew  entered,  and 
was  possessed,  and  alone  demised  the  prem- 
ises for  forty-two  years,  reserving  rent  to 
himself,  his  executors,  &e. : — Ileld,  that 
neither  his  entry  on  the  land,  nor  his  sole 
lease  reserving  rent  to  himself  and  his  execu- 
tors, which  was  alike  inconsistent  with  his 
interest  as  tennnt  for  life  and  his  duty  as  exec- 
utor, should  be  deemed  an  assent  to  the 
legacy;  and  that  the  lea^e  should  tlicrefore 
take  effert  for  the  whole  forty-two  yeara,  out 
of  the  lessor's  legal  interest  as  executor.  Doe 
d.  Unyes  v.  Sturgei^  7  Taunt.  217;  2  Marsh. 
505. 

A.  devised  the  residue  of  a  term  determi- 
nable on  lives,  to  B.  After  the  decease  of  the 
testator  the  administrator  with  the  will  an- 
nexed paid  the  rent  reserved  for  six  years,  and 
charged  it  to  B. : — Held,  that  this  was  suffi- 
cient evidence  of  his  assent  to  the  bequest  to 
enable  B.  to  maintain  ejectment.  Doe  d. 
Mabberly  v.  Mdbtterly,  6  C.  &  P.  126— Tindal. 

Where  an  executrix  has  a  life  estate  in  a 
chattel  under  a  bequest,  her  taking  posses- 
sion of  the  chattel  is  no  assent  to  a  further 
bequest  thereof  in  remainder.  Hichards  v. 
Browne,  3  Bing.  N.  C.  493;  4  Scott,  262;  3 
Hoilges,  27. 

Where  A.,  the  legatee  of  a  term,  entered 
and  occupied  for  a  short  time,  and  then  quit- 
ted the  possession,  it  is  a  question  for  the  jury 
whether  the  executors  have  or  have  not  as- 
sented to  the  bequest;  and  whether  a  contract 
with  A.  for  an  under-lease  was  made  with  A. 
in  his  own  right,  or  as  agent  to  the  executors. 
^ehardson  v.  Oiford,  3  N.  &  M.  325. 

The  assent  of  an  executor  to  a  bequest  is 
not  a  matter  of  law,  but  a  question  of  fact  for 
the  jury.  Mason  v.  FameU,  12  M.  &  W.  674; 
1  D.  &  L.  676;  13  L.  J.,  Exch.  142. 

A.  bequeathed  to  his  two  sons  his  two  car- 
riage manufactories,  with  all  fixtures,  imple- 
meets,  toolsy  stock,  job-carriages,  harness, 
and  everything  appertaining  to  hts  trade  in 


the  manufactories.  At  the  time  of  his  death, 
a  carriage  was  in  one  of  the  manufactories, 
unfinished,  which  was  being  built  to  the  or- 
der of  a  purchaser.  A  question  arose  between 
the  executors  and  the  sons,  whether  this  car- 
riage fell  within  tiie  heqiiest;  and  the  execu- 
tors paid  the  legacy  duty  on  the  whole,  but 
annexed  the  following  memorandum  to  the 
legacy  •  receipt: — **A  distigreement  arising 
between  the  sons  and  the  executors,  as  to 
whether  the  whole  of  this  item  belongs  to  the 
sons,  or  part  to  the  residue,  the  executora 
desire  to  pay  the  duty  on  the  whole,  leaving 
it  for  them  to  settle  with  the  legatees  the  pro- 
portion of  duty  when  the  matter  in  dispute 
shall  t>e  determined."  Tiie  sons  retiiined  pos- 
session of  and  finished  the  carriage,  delivered 
it  to  the  purchaser  and  received  the  price. 
In  an  action  by  the  executors  against  them 
for  money  had  and  rei-eivcd,  commenced  two 
years  afterwards: — Held,  tliat  there  was  no 
evidence  to  go  to  the  jury  of  assent  by  the 
executors  to  the  legacy  of  the  carriage  to  the 
sons.     Elliott  V.  Elliott,  0  M.  &  W.  23. 

F..  the  elder,  bequeathed  leasehold  prem- 
ises to  F.,  the  younger,  in  trust  to  sell  the 
same,  and  out  of  the  proceeds  to  retain  for 
his  own  use  150/.  to  reimburse  himself  funeral 
expenses,  and  to  divide  the  surplus,  if  any, 
among  the  testator's  children  and  grand- 
child. F.  <lid  not  take  out  probate  of  his 
father's  will,  but  entered  into  possession  of 
the  prwmiHes  and  retained  thi-m  lill  his  death, 
having  by  his  will  bequeathed  them  to  his 
cxBcutors,  who  demised  them  to  the  defend- 
ant. The  plaintiff  having  taken  out  admin- 
istration with  the  will  annexed  of  F.,  the 
elder,  and  brought  ejectment  to  recover  the 
premises: — Held,  that  he  wjis  not  entitled  to 
recover,  as  the  act  of  I)equeuthing  the  prem- 
ises by  F.,  the  younger,  was  evidence  of  the 
latter  having  elected  to  take  the  premises  as 
legatee.  FcrUon  v.  Clegg,  0  Exch.  680;  2  C. 
L.  R.  1014;  23  L.  J.,  Exch.  197. 

Leasehold  property  was  bequeathed  to  three 
persons,  who  were  also  appointed  executors 
of  the  will,  upon  certain  trusts.  One  only  of 
the  executors  proved  the  will.  Six  years  af- 
terwards he  conveyed  the  whole  property, 
professing  to  do  so  as  executor:— Held,  that 
[apse  of  time  from  the  prpb^ite  of  the  will  was 
no  evidence  of  an  assent  to  the  legacy,  and 
that,  therefore,  the  whole  property  passed. 
HawkiM  V.  WUliams,  10  W.  K.  692--Q.  B. 

Operation  and  effect  of  executor's  assent.] 
— Whenever  an  executor  assents  to  a  bequest 
in  his  testator^s  will,  there  is  an  end  of  his 
interest  in  the  thing  l>equcathed,  and  he  can- 
not afterwards  dissent.  And  it  is  equally 
true  that  the  executor^s  assent  to  the  first 
devise  is  an  assent  to  the  remainder  over. 
Foley  V.  Bumell,  4  Bro.  P.  C.  34. 

An  assent  to  a  legacy,  given  by  an  execu- 
tor who  dies  without  proving  the  will,  be- 
comes opAative,  on  administration  being 
after waras  taken  out,  with  the  will  annexed. 
JohMcmy.  Warwieky  17  C.  P.  616;  26  L.  J., 
C.  P.  102. 
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in.  Payment. 

Validity  and  effect,  in  genend.] — ^Wherc 
a  party  entitled  to  a  legacy  under  a  will  has 
a  claim  against  the  testator,  which  lie  con- 
ceals from  the  executor  until  after  he  has 
received  the  legacy,  bo  cannot  afterwards,  in 
an  action  against  the  executor,  object  tliat 
the  amount  of  the  legacy  was  not  paid  in  a 
due  course  of  administration.  Stroud  v. 
Stroudj  7  M.  &  G.  417 ;  8  Scott,  N.  R.  160. 

If  on  the  footing  of  a  supposed  illegitimacy 
the  title  of  the  cestui  que  trust  to  a  iegl^:y  is 
disputed  and  denied  by  the  trustee,  and  the 
former  Is  thereby  induced  to  accept  from  the 
trustee  a  smaller  sum  than  that  to  which  he 
is  entitled  under  the  will,  and  by  deed  to  re- 
lease the  trustee  from  the  payment  of  the 
legacy,  equity  will  not  permit  such  a  trans- 
action to  stand.  I'hompaon  v.  BaU-  Woody  2 
L.  R.,  A  pp.  Cas.  215—11.  L. 

Even  without  any  evidenceof  fraud,  such 
a  transaction  is  null  and  void.     lb. 

Repayment  by  legatee.] — An  executor  who 
compels  a  legatee  to  refund  can  recover  only 
the  capital  which  he  lias  paid  to  the  legatee, 
without  any  intermediate  income.  Jervis  v. 
Wolferstan,  18  L.  R.,  Eq.  18;  43  L.  J., 
Chanc.  809;  30  L.  T.,  N.  8.  452— R. 

There  being  a  dispute  on  the  construction 
of  a  will  as  to  how  a  fund  should  be  divided 
between  two  legatees,  both  parties  took 
counsels  advice,  and  the  executor  divided 
the  fund  in  accordance  with  such  advice,  ^ho 
dissatisfied  legatee  assenting  in  order  to  avoid 
litigation.  Two  years  afterwards  tiie  dis- 
satisfied legatee  filed  a  bill  against  the  exec- 
utor and  the  other  legatee  to  have  the  will  con- 
strued by  the  court,  and  the  money  received 
by  the  other  legatee  repaid : — Held,  that  as 
the  fund  had  been  divided  by  consent  with  a 
perfect  knowledge  of  the  facts  on  both  sides, 
and  as  the  mistake,  if  any,  was  a  mistake  of 
law,  the  suit  could  not  be  maintained.  Hog- 
ers  V.  Ingham,  35  L.  T.,  N.  S.  677;  46  L.  J., 
Chanc.  Div.  822;  3  L.  R.,  Ch.  Div.  351;  25 
W.  R.  838— C.  A. 

Pa3rm0nt  into  court,  under  86  Geo.  3,  c. 
52,  8.  82,  of  a  legacy  bequeathed  to  an  infant, 
does  not  constitute  stich  infant  a  ward  of 
court.  Hillary,  In  're,  2  Drew.  &  Sm.  461; 
12  L.  T.,  N.  8.  840;  13  W.  R.  959. 

When  executors  paid  residue  into  the  bank 
to  the  credit  of  infants,  under  the  Legacy 
Duty  Act,  36  Geo.  3,  c.  52,  and  subsequently 
incurred  costs  in  the  Probate  Court,  repay- 
ment was  allowed  to  them  on  petition  out  of 
fund  so  paid  in.  Blighty  In  re,  21  W.  R. 
578— V.  C.  W. 

When  persons  entitled  to  a  legacy  under  a 
will  were  minors  domiciled  in  8cotland,  and 
the  executor  lodged  the  money  so  bequeathed 
in  court: — Held,  that  the  money  so  lodged 
might  be  paid  out  on  the  joint  rcjieipt  of  the 
minors  and  their  curator  appointed  according 
to  the  law  of  8cotland.  Fergtuon,  In  re.  22 
W.  R.  762— Ir.  R. 


IV.    I17TKKV8T. 

When  allowed}  and  from  what  tim^t.] 
It  is  a  general  rule  for  convenience,  to  OGaB- 
sider  the  personal  estate  to  have  been  red  need 
into  possession  in  a  year  from  the  deatt&  of 
the  testator,  and  therefore  interest  is  gr^en. 
upon  legacies  from  that  period,  unless  some 
other  is  fixed  by  the  will,  though  actual  pay- 
ment within  that  time  may  in  many  instancies 
be  impracticable.  Wood  v.  Penoyre,  13  Vcs- 
333.     8.  P.,  Bourhe  v.  Rickettiy  10  Yes.  333. 

Interest  on  legacies  is  given  for  delaj  of 
payment,  and,  consequently,  until  the  day  of 
payment  arrives,  no  interest  is,  in  general, 
demandablo.     Donovan  v.  Needham^  9  BeaT. 
164;  10  Jur.  150;  15  L.  J.,  Chanc.  193. 

The  rule  that  general  legacies  bear  interest 
only  from  the  end  of  a  year  from  the  death  of 
the  testator,  applies  to  similar  legacies  under 
a  feme  coverte^s  will  made  in  exercise  of  a 
power  of  appointment.  T(Uham  v.  Drummond^ 
a  H.  &  M.  262. 

A  legacy  to  a  child  carries  interest,  on  the 
ground  of  the  presumed  intention  of  the 
parent  to  fulfill  his  moral  duty  of  providing 
for  the  maintenance  of  his  child;  but  if  he 
has  discharged  that  duty  by  providing  for 
the  maintenance  of  the  child  out  of  another 
fund,  the  legacy  does  not  necessarily  carry 
interest.     Hotise,  In  re,  9  Hare,  649. 

The  allowance  of  interest  upon  a  legacy 
charged  upon  real  estate,  and  due  upwards 
of  six  years,  is  to  be  calculated  from  the  filing^ 
of  the  bill  in  equity  and  not  from  the  date  of 
the  decree,  though  the  bill  is  not  filed  by  tho 
legatee.  Chapjyell  v.  lUeay  1  De  G.,  M.  &  G. 
393;  16  Jur.  417. 

A  testator  made  a  settlement  on  Iiis 
daughter,  who  was  adult,  and  gave  her 
a  legacy  by  his  will: — Held,  that  the  legacy 
did  not  bear  interest  from  the  death  of  the 
testator,  but  only  from  the  end  of  the  first 
year  after  that  event.  WaU  v.  WM,  15  Sim. 
513;  11  Jur.  403;  16  L.  J.,  Chanc.  305. 

A.,  who  died  in  1823,  directed  the  trustees 
of  his  will  to  raise  a  legacy  by  sale  of  his  real 
estates: — Held,  that  the  legatee  was  not 
barred  by  the  3  &  4  Will.  4,  c.  27,  s.  42, 
from  claiming  interest  on  the  legacy  from  the 
end  of  the  first  year  after  the  testator^s  death. 
Oongh  V.  BuU,  16  Sim.  823;  12  Jur.  859; 
17  L.  J.,  Chanc.  486. 

A  testator,  after  bequeathing  an  annuity, 
charged  the  same  upon  his  real  estates,  and 
then  devised  his  real  estates,  subject  to, 
and  charged  with,  the  payment  of  the  an- 
nuity, to  his  grandson  in  fee: — Held,  that 
the  grandson  was  not  a  trustee  for  the  an- 
nuitant, within  8  <&  4  Will.  4,  c.  27,  s.  25, 
so  as  to  entitle  the  latter  to  recover  more  than 
six  years'  arrears  of  the  annuity.  Fronds  v. 
OroveTy  5  Hare,  39;  10  Jur.  280. 

Interest  on  a  legacy  bequeathed  in  trust  to 
apply  the  income  or  the  principal  for  the 
benefit  of  an  infant,  is  payable  from  the  death 
of  the  testator.  Chidgey  ▼.  WhiUfy,  41 L.  J.. 
Chanc.  69a-.V.  C.  W. 
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IDevise  of  real  estate  apon  trust  for  sale, 
out  of  the  proceeds  of  such  sale  to  pay 
legacies: — Held,  that  intc^rest  on  the  legacies 
"was  payable  from  a  year  after  the  testator^s 
death.  Turner  v.  Bach,  18  L.  R.,  Eq.  801; 
43  L.-  J.,  Chanc.  583;  22  W.  R.  748— R. 

A  testatrix  ga^e  legacies  to  J.  and  R.,  the 
le<]^cies  to  be  paid  to  eacli  on  attaining  thirty, 
^vrith  a  power  to  the  executors  to  advance  part 
of  the  income  for  maintenance,  and  directed 
that  the  surplus  should  be  accumulated,  and 
added  to  the  principal,  with  limitation  over 
in    case  of  either,   or  both,    not    attaining 
thirty.     The  will  then  directed  that,  in  every 
case  in  which  any  person  should  under  the 
will  be  entitled  to  an  estate  for  life  in  the 
income  of   any  sum  of   money,  such  sum 
ftboald  bear  three  per  centum  interest,  and  no 
more,  until  the  principal  should  become  pay- 
able ;  and  in  case  any  of  her  personal  prop- 
erty should  produce  a  greater  amount    of 
interest  than  that  rate,  that  the  surplus  should 
belong  to,  and  form  part  of,  her  residuary 
property: — Held,  that  the  legatees  were  en- 
titled to  have  the  whole  income  of  the  funds 
in  which  their  legacies  were  invested,  after 
providing  for  their  maintenance  and  educa- 
tion, accumulated  for  their  benefit,  and  that 
the  interest  on  their  legacies  was  not  to  be 
limited  to  three  per  cent.     Bayley  v.  Birch,  4 
Ir.  R.,  Eq.  142— V.  C.  C. 

As  to  right  to  and  recovery  of  interest, 
generally, — see  Interest  of  Monet 

V.  Rbcovkry, 

When  action  lies  for  legacy;  and  pro- 
ceedings in  generaL] — No  action  lies  for  a 
pecuniary  legacy.  Veeks  v.  8truU,  5  T.  R. 
690.  a  P.,  Farish  v.  Wilsm,  Peake,  73.  And 
see  SotUfiampUm  {Mayor,  <fie.)  v.  Graven,  8  T. 
R  693. 

But  an  action  lies  against  an  executor  to 
recover  a  specific  chattel  bequeathed  after  his 
assent  to  the  bequest.  Doe  d.  8aye  and  8da 
V.  Guy,  3  East,  120;  4  Esp.  154. 

An  action  lies  against  an  executrix  for 
a  legacy  upon  a  promise  in  consideration  of 
assets;  but  if  the  action  is  brought  against 
her  personally  in  her  own  right,  the  judg- 
ment can  only  be  de  bonis  propriis.  HawJcee 
V.  Saundere,  Cowp.  289.  S.  P.,  Atkinev.  Hill, 
Cowp.  284. 

The  plaintiff  and  three  others  being  residu- 
ary legatees,  the  defendants,  as  the  executors 
named  in  the  will,  accounted  with  them; 
and  having  paid  to  the  latter  the  respective 
sums  dne  to  them  thereon,  took  from  them 
and  from  the  plaintiff  a  release,  but  did  not 
pay  the  plaintiff  bis  share,  he  having  con- 
sented to  allow  it  to  remain  in  their  hands : — 
Held,  that  the  money  not  being  retained  by 
the  defendants  in  their  character  of  exec- 
utors, the  plaintiff  was  entitled  to  recover  it. 
Qregory  v.  Barman,  1  M.  &  P.  209;  3  C.  & 
P.  205. 

Where  an  executor  agrees  with  a  legatee  to 
allow  him  interest  on  his  legacy,  if  he  will 


permit  it  to  remain  in  his  hands,  it  becomes  a 
loan  to  the  executor,  for  which  he  is  per- 
sonally responsible  at  law,  and  cannot  plead 
plen^  ndministravit  in  bar  to  an  action 
by  tlio  legatee.  Wamey  v.  Eamehaw,  4  Tyr. 
806. 

In  an  action  against  executors  (upon  an 
account  stated)  for  a  legacy,  it  is  competent 
to  the  plaintiff  to  impeach  any  particular  item 
or  items  on  the  credit  side  of  the  account. 
Btm  V.  Sawry,  2  Scott,  199;  1  Hodges,  269; 
2  Bing.  N.  C.  145- 

E.  boqueathed,  subject  to  debts  and  legacies, 
the  residue  of  his  personal  estate  to  his 
executors,  to  divide  the  same  into  two  equal 
parts,  and  to  divide  one  of  such  parts  into  six 
equal  sliares,  and  to  pay  one  of  such  shares 
unto  each  of  bis  cousins,  T.,  W.,  and  H.,  and 
the  remaining  as  therein  mentioned,  and  ap- 
pointed M.  his  executor,  who  duly  proved 
the  will.  M.,  having  taken  upon  himself  the 
execution  of  the  will,  called  a  meeting  of  the 
residuary  legatees,  at  which  H.  was  present, 
and  exhibited  an  account  charging  himself 
with  assets,  and  paid  some  of  the  legatees  tiio 
greater  portion  of  their  share  of  the  residue, 
and  was  about  to  pay  II.,  but  was  prevented 
from  so  doing.  Another  meeting  was  after- 
wards called,  at  which  H.  was  not  present, 
when  the  executor  exiiibited  another  account, 
charging  himself  with  assets,  and  crediting 
himself  with  payments  and  disbursements, 
and,  among  others,  with  having  paid  *'cash 
for  legacy  duties."  To  this  was  appended  a 
supplemental  account,  containing  the  follow- 
ing item: — **By  cash  retained  for  H.,  179Z. 
10«."  In  an  action  for  money  had  and  re- 
ceived, and  on  an  account  stated,  brought  by 
H.  against  the  executor,  to  recover  the  amount 
of  the  legacy: — Held,  that  the  action  was 
maintainable.  Hart  v.  Minors,  2  C.  <&  M. 
700. 

An  action  does  not  lie  for  the  amount  of  the 
plaintiff^s  distributive  sliare  of  the  personal 
estate  of  an  intestate,  admitted  by  the  ad- 
ministrator to  be  in  his  hands.  A  fortiori  it 
will  not  lie  against  the  executor  of  sucli  ad- 
ministrator, upon  an  admission  made  by  the 
former,  although  the  latter  has  expressly 
promised  payment.  Jonee  v.  Tanner,  1  M.  & 
k  420 ;  7  B.  &  C.  542. 

An  executor  of  a  mort pongee  cannot  maintain 
an  action  of  covenant  for  a  specific  bequest, 
although  his  executor  has  assented  to  the  be- 
quest, as  tiic  covenant  with  the  mortgagee  is 
collateral,  and  does  not  run  with  the  land. 
Canham  v.  Jittst,  2  Moore,  164. 

A  legatee  cannot  maintain  a  suit  in  the  ec- 
clesiastical court  to  recover  his  legacy  when 
there  are  only  equitable  and  not  legal  assets. 
BarJcer  v.  May,  9  B.  &  C.  489;  4  M.  «fc  R 
386. 

The  Wills  Act  (7  Will.  4  &  1  Vict.  c.  26) 
does  not  enable  a  testator  to  bequeath  a  chose 
in  action,  so  as  to  pass  the  right  of  suing  to 
the  legatee.  Bishop  v.  Curtis,  17  Jur.  23;  21 
L.  J.,  Q.  B.  291;  18  Q.  B.  878. 

—  in  county  court.] — ^Where  r3al  and  per- 
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ional  property  is  left  to  executors  upon  trust 
to  sell,  and  after  {Mtying  legacies  to  divide 
the  residue  amon?  certain  persons,  a  county 
court  hns  jurisdiction  under  0  &  10  Vict.  c. 
V5,  8.  65,  to  adjudicate  on  a  claim  made  by 
one  of  such  persons  to  a  share  of  the  residue 
against  the  executors.  Pears  v.  Williams,  2 
L.,  M.  &  P.  615;  6  Exch.  883;  15  Jur.  982; 
20  L.  J.,  Exch.  881. 

A  testator  bequeathed  to  the  defcndnnt 
1002.,  in  trust  to  pay  that  amount  to  the 
phiintiff  on  his  attamin<2f  twenty-one,  and  in 
the  meantime  to  invest  it,  and  to  pay  tlie 
plaintiff  the  interest,  witli  power  to  the  de- 
fendant, whom  he  stj'led  **  trustee,"  to  ad- 
vance either  a  part  or  the  whole  for  the 
education  of  the  plaintiff,  or  otherwise  for 
his  benefit  during  his  infancy.  The  plaintiff, 
on  attaining  his  majority,  sued  the  defendant 
in  the  county  court  for  the  residue  of  the 
1002.,  part  having  been  ap]>lied  pursuant  to 
the  terms  of  the  will: — Held,  tiiat  the  county 
court  had  no  jurisdiction,  the  1002.  not  hav- 
ing been  given  as  a  legacy,  but  by  way  of 
trust.  Phillips  V,  IlefjcUon,  11  Exch.  OOO';  25 
L.  J.,  Exch.  133. 

When  action  is  barred  by  effluxion  of 
time.)— [By  3  &  4  Will.  4,  c.  27,  s.  40,  fnoney 
eharge*l  npan  land  and  legncies  shall  he  deemsil 
satisfied  at  the  end  of  twenty  years  next  aftfr  a 
present  right  to  receive  (lie  same  sliall  Imve 
aeerued  to  some  person  crpable  of  giving  a  dis- 
cliarge  for  or  release  of  the  same,  unless  in  the 
meantime  some  part  of  the  principal  money,  or 
some  interest  thereon,  shdl  hate  been  paid,  or 
some  acknowledgment  of  the  right  thereto  shall 
have  been  given  in  writing,  signed  by  the  per- 
sor»  to  whom  the  same  shdl  be  payable,  or 
his  agent,  to  tlie  person  entitled  thereto  or  his 
agent;  and  in  such  c/fse  no  action  or  suit,  or 
proceeding,  shall  be  brought  but  within  twenty 
years  after  such  payment  or  acknowledgment,  or 
ike  Inst,  if  more  tluin  one.  ] 

Tills  section  applies  to  legacies  payable  out 
of  personal  estate,  as  well  as  to  legacies 
charged  on  real  estate.  Sheppard  v.  Duke,  0 
Sim.  607;  3  Jur.  108. 

A  devisee  of  lands,  charged  with  payment  of 
legacies,  devised  his  estate  to  a  trustee,  in 
trust,  to  sell,  and  in  the  meantime  to  let  the 
estate,  and  apply  the  rents  and  net  proceeds 
towards  payment  of  his  debts,  and  the  lega- 
cies charged  thereon  by  his  testator's  will: — 
Held,  an  express  trust  for  the  payment  of  the 
legacies;  and  that  the  claim  was  not  barred. 
Watson  v.  Saul,  1  Giff.  188;  5  Jur.  N.  S.  404. 

A  devise  of  real  estate,  subject  to  and 
charged  with  the  payment  of  legacies,  does 
not  create  a  trust  for  securing  their  payment 
or  prevent  the  above  statute  from  running 
agamst  the  legatees.  Proud  v.  Proud,  32  L. 
J.,  Chanc.  125;  02  Bcav.  284;  7  L.  T.,  N.  S. 
553. 

By  a  will  of  a  testator  who  died  in  1827,  of 
which  W.  was  sole  executor,  a  legacy  was  be- 
queathed to  E.,  who  died  in  1830,  having 
bequeathed  her  residuary  personal  estate  to 
W.     E.*8  will  was  proved  in  1835  by  W.,  who 


was  afterwards  found  to  be  s  luziatic  fran 
the     8d     December,    1840.       On     the     l«th 
October,  1848,  administration  with   the   will 
annexed  of  the  testator's  estate  dariii|?  the 
lunacy  was  granted  to  M.     W.  died   in  1857, 
and  in  December,  1858^  a  bill  was  filed  for 
the  administration  of  his  estate.     The  legscj 
had  never  been  paid.    The  Statute  af  Limita- 
tions,   which    applies    to    the    recovery    of 
legacies,  passed  in  1833:— Held,  that  a  prvseot 
right  to  receive  the  legacy,  within  8  &  4  WilL 
4,  c.  27,  a.  40,  diil  not  accrue  to  aoy  «ine  until 
the  administration  granted  to  H.  in  Octobez, 
1848;  and  hence,  that  the  right  to  sue  for  the 
legacy  was  not  barred.     Biunt  v.  NiehoiM^  3 
L.  R.,  Eq.  230;  35  L.  J.,  Chanc.  C35;   14  W. 
11.  727. 

Where  the  person  liable  for  the  paymeDt  of 
a  Ifgacy,  and  the  person  entitled  t*>  receive  it, 
are  the  same,  no  qtiestion  of  limitatioa  under 
the  statute  can  arise,     lb. 

When  a  legacy,  charged  upon  the  residuary 
real  estate,  was  bequeathed  to  trustees,  for  BL 
for  life,  and  after  his  death  fur  his  children, 
and  there  was  not,  during  his  life,  from 
1806  to  18G3,  any  payment  made  on  account 
of  the  legacy,  or  imy  trustee  capable  of  g-iving 
a  dischartrc  for  it: — Held,  that  the  Statute  of 
Limitations  did  uot  begin  to  run  agsunst  the 
children  until  the  death  of  B.  Carroll  v.  liar- 
grave,  Sir.  It.  Eq.  123— V.  C. 

A  legatee,  after  the  lapse  of  twenty-three 
years,  si-nt  in  a  claim  for  his  legacy.  The  sur- 
viving executrix  h-id.  during  part  of  the  time, 
been  a  lunatii': — Held,  that  her  lunacy  was  no 
bar  to  the  statute  running.  Boldero  v.  HaJpin, 
Uawes,  Ex  parte,  19  W.  R.  320— V.  C.  M- 

A  testatrix  gJivc  property,  consisting  p-»rtly 
of  realty  and  partly  of  personalty,  over  wliich 
she  had  a  power  of  appointment,  and  alsti  all 
her  own  property,  to  three  gentlemen,  whom 
she  also  appointed  her  executors,  U|)on  trust 
to  pay  the  income  to  her  daughter  for  life,  and 
after  her  daughter's  dpath  upon  trust  to  j>ay 
sevend  charitable  legacies,  and  she  constituted 
her  executors  residuary  legatees.  On  a  bill, 
filed  nearly  thirty  years  after  her  death,  to  ob- 
tain payment  of  one  of  the  legacies: — Held, 
that  the  legacy  was  barred  by  the  statute,  and 
that  there  was  no  trust  so  as  to  take  it  out  of 
the  operation  of  the  statute,  as  there  had  been 
no  fund  set  apart  for  the  payment  of  it.  Cad- 
bury  V.  Smith,  24  L.  T.,  N.  8.  52— R. 

The  executors  paid  the  amount  of  one  of  the 
charitable  legacies  as  a  gift  from  themselves, 
but  they  obtained  a  receii)t  for  the  amount,  re- 
leasing them  from  all  liability  in  respect  of  the 
legacy: — Held,  notwithstanding  the  release, 
that  this  was  not  an  admission  of  assets  to  pay 
all  the  legacies.     lb. 

After  the  death  of  one  of  the  executors,  his 
representatives  paid  the  surviving  executor 
700Z.  as  his  share  of  the  residuary  estate : — Held, 
that  this  did  not  amount  to  an  admission  of  as- 
sets for  payment  of  the  legacies  in  full,  but  only 
to  an  admission  that  there  would  have  been  so 
much  money  applicable  towards  payment  of 
the  legacies  if  they  had  not  been  barred  by  tho 
stntute.     lb. 
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to  limitatioDfi  of  actioQS  for  legacies 
eHarged  od  lands,  aoxmities  and  arrears, — ^see 

LtDOTATION  OF  ACTIONS  AMD  SUITS. 

CkMrta.] — ^In  an  administration  suit  a  le^tee 
'wlio  has  assigned  his  interest,  and  the  assignee 
to  whom  be  has  assigned  it,  are  only  entitled 
to  such  an  amount  of  cosits  as  the  legatee 
"would  have  been  entitled  to  had  he  made  no 
assignment.    And  as  between  the  assignor 
and  assignee,  even  where  the  assignment  in- 
cludes only  a  part  of  the  assignors  interest, 
and  he  therefore  remains  a  necessary  party  to 
the  suit,  the  assignee  will  be  paid  ia  full  out 
of  the  amount  allowed  in  priority  to  the 
assignor.     Turwry.  Govidon^  19  W.  B.  403— 
V.  CM. 


Cetttr0* 


I. 

in. 

IV. 
V. 

VI. 

vn. 
vin. 


Propebtt,  8459. 

coktracts  bt  cobbebpoxtdbnob.     see 

CONTBACT  OB  AOBBBMEin*. 
TbANSMIBSION     BY      PoST.      ScO     PoST- 

Ofpiob  and  Postage. 
Pboof.     See  Eyidebcb. 

ADmaSIBILITT     AND    EFFECT    IN   Evi- 

DENCB.     See  Evidence. 
Defamatoby.    See  Defamation. 
Lbttebs  OF   Obbdit.      See   Bankeb 

AND  Banking  Company. 
Lettebs  Patent.    See  Patent. 

I.  Pbopebtt. 


Who  entitled  to  property  in  letters.]— The 
receiver  of  a  letter  is  the  owner  of  it,  and 
may  use  it  for  all  lawful  purposes;  the  only 
right  which  the  writer  of  it  has  in  reference 
to  it  is  to  restrain  publication.  Hopkinion  v. 
BwrghUy,  86  L.  J.,  Ghana.  504;  2  L.  R, 
Cbanc.  447 — L.  J. 

The  receiver  of  a  letter  has  a  sufficient 
property  in  the  paper  upon  which  it  is  written 
to  entitle  him  to  maintain  detinue  for  it 
against  the  sender,  into  whose  hands  it  has 
corneas  a  bailee.  Oliver  y.  Oliver^  11  0.  B., 
N.  0.  189;  8  Jur.,  N.  S.  512;  81  L.  J.,  C.  P. 
4;  10  W.  R.  18;  6  L.  T.,  N.  S.  287. 

When  the  solicitor  of  a  company  writes  a 
letter  apparently  on  the  behalf  of  the  com- 
pany, he  has  no  such  property  in  the  letter  as 
to  entitle  him  to  prevent  its  publication, 
although  he  swears  that  it  was  written  in  his 
private  capacity.  Howard  v.  Qunn^  82  Beav. 
462. 

A  solicitor  is  entitled  to  retain  as  his  own 
property  letters  addressed  to  him  by  his 
client  and  copies  in  his  letter-book  of  his  own 
letters  to  the  client,  after  the  client  has  trans- 
ferred the  business  to  which  such  letters  re- 
lated to  other  solicitors.  Wheatcroft^  In  r«, 
6L  R.,  Oh.  Div.  07;  46  L.  J.,  Chanc.  Div. 
669;  96  W.  li.  69— R. 


£egi0latttrt. 


I.  Pabliahbnt.     See  Pabliament. 
II.  Colonial.    See  Colonies. 


Cegithnacg. 

See  Husband  and  Witb. 


Ccoari  ^acta0* 


See  Execution. 


Ceo|). 


See  Execution;  Attackicent  of  Gooda.! 


ttx  Coci. 


I.  Validity,   Intebpbetation  and  Peb- 

FOUMANCE  OF    CONTBACTS.      See   CON- 

tbact  OB  Aqbebment;  Bills  of  Ex- 
change and  Pbomissobt  Notes  ;  and 
The  Titles  of  the  Vabious  Classes 
OF  Contbacts. 

II.  Validity  and  Intebpretation  of  De- 
vises AND  Bequests.     See  Will. 

in.  Adjiinistbation  and  Distbibution  of 
Decedent's  Estates.  See  Distbibu- 
tion OF  Estate;  Executobs  and 
Administbatobs  ;  Will. 

rv.  Mariuage  and  Divorce.  See  Husband 
AND  Wife. 

V.  Rights  of  Action  and  Remedies.  See 
Action  and  Suit;  Limitation  of 
Actions  AND  Suits;  Trespass. 

VI.  Laws  of  Pabticulab  Countbibs  and 
Places.    See  Theib  Seyebal  TnLSfl, 


Ctbel. 


See  Defamation. 


Ciberties. 


Union  of,  with  Counties.    See  1ft  A  li* 

Vict.  c.  106. 
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See  TRBiiPAflS. 

Cibrone0* 

8Utat6g.]~[18  A  10  Vict.  c.  70,  amended 
by  29  &  80  Vict.  c.  114.  and  40  &  41  Vict.  c. 
54,  praoideifor  the  ettcMithfuent  of  puUie  free 
librariee  in  horouglu^  UnonSy  and  parishes,] 

Where  the  question  is  put  to  a  meeting  of 
ratepayers  held  under  the  Public  Libraries 
Act,  1855,  18  &  19  Vict.  c.  70,  s.  8,  ivhother 
the  act  shall  be  adopted  for  (he  parish,  a  poll 
can  be  demanded  as  of  right!  Jieg,  v.  Saint 
Matthew,  Bethnal  Green  XVestry)^  82  L.  T., 
N.  8.  658— Q.  B. 

For  analogous  statutes  and  dcciitfonB  in  re- 
spect of  public  museums, — see  Museums. 


£tcen9t. 


L 

n. 
HL 


rv. 

V. 
VI. 

vn. 
vm. 


In  Rbspbct  of  Lauds,  8461. 

For  Public  Entbrtainments,  8466. 

For  Alb  and   Beer   Houses,    akd 

OTHER  Public  Houses.     See  Ai«b 

AND  Beer  Houses. 
For  Hacknet  Caruiagbs  and  Cabs. 

See  Hacknet  Carriagb  and  Cab. 
For  Hawxers  and  Peddlers.     See 

Hawker  and  Peddler. 
For  Pawnbrokers.     See  Pawnbro- 
ker AND  Pledge. 
For  Use  and    Salb   of   Patented 

Articles.    See  Patent. 
For  Publication  and  Sale  of  Copt- 

RiOHTBD  Articles.  Sec  Coptrioht. 
Plea  of  Leave  and  License.    See 

Trespass;  Troter. 

I.  In  Respect  of  Lands. 


Qrant.] — A  beneficial  license  to  be  exercised 
upon  land  may  be  granted  without  deed,  and 
without  writing.  Tayler  v.  Waters^  7  Taunt. 
874. 

A  verbal  license  is  not  sufficient  to  confer 
an  easement  of  having  a  drain  in  the  land  of 
another  to  convey  water,  and  such  license 
may  be  revoked,  though  it  has  been  acted 
upon.  Cocker  v.  Cowper^  1  C,  M.  &  R.  418; 
6  Tyr.  103. 

A  license  under  seal,  if  a  mere  license,  is  as 
revocable  as  a  license  by  parol ;  and  a  license 
by  parol,  coupled  with  a  grant  of  a  nature 
capable  of  being  made  by  parol,  is  as  irrevoca- 
ble as  a  a  license  by  deed.  Wood  v.  Ledbitter, 
18  M.  &  W.  838;  9  Jur.  187;  14  L.  J.,  Exch. 
161. 

.  But  a  license  by  parol,  coupled  with  a 
parol  grant,  or  a  pretended  grant  of  some- 
thing which  can  only  be  granted  by  deed,  is 
a  mere  license;  it  is  not  an  incident  to  a  valid 
grant,  and  is,  therefore,  revocable.     lb. 


A.,  being  possessed  of  a  close  of  land,  on 
which  was  erected  a  stand,  which  overlooked 
a  race- course,  authorized  the  issuing  of  tickets 
for  admission  to  that  stand  during  the  cootioa- 
ance  of  the  races,  one  of  which  tickets  was 
purchased  by  B.  for  valuable  consideration : — 
Held,  that  A.  had  a  right,  without  assigning 
any  reason,  and  without  offering  to  retnre 
the  value  of  the  ticket,  to  order  B.  to  quit 
the  stand,  and,  on  his  refusal,  to  remove  him 
by  force,     lb, 

A.,  being  on  the  eve  of  insolvency,  made  a 
bond  fide  verbal  assignment  of  all  his  iroods 
to  B.  in  trust  for  the  payment  of  bis  debts, 
and  to  hold  the  surplus  for  relations  who  had 
advanced  money  to  him.  An  order  wns  givrn 
by  B.,  with  A.'s  consent,  for  sending  the 
goods  to  an  auctioneer  for  sale  from  time  to 
time,  and  several  portions  were  accordingly 
parted  with  and  sold: — Held,  tliat  the  suc- 
cessive deliveries  were  made  under  a  mere 
license  to  sell  the  goods  from  time  to  time, 
and  that  the  property  in  the  whole  did  not 
pass  to  B.  Normansell  v.  Creft,  17  Li.  J.,  Q. 
B.  297. 

A  license  is  not  implied  by  law  to  a  pur- 
chaser of  fifoods  (though  sold  under  an  execu- 
tion or  a  distress),  to  enter  upon  the  premises 
of  the  former  owner  and  take  them  away, 
although  they  have  rrmaincd  there  with  his 
assent.      WWiams  v.  Morris.  8  M.  &  AV.  488. 

A  parol  demise  of  land  reserved  to  the 
landlord  **all  the  hedges,  trees,  thorn 
bushes,  fences,  with  lop  and  top:" — Held, 
that  such  reservation  operated  ns  a  license  to 
enter  the  land  for  the  purpose  of  cutting  and 
carrying  awny  the  trees.  Ileuitt  v.  Isliam,  7 
Exch.  77;  21  L.  J.,  Exch.  35. 

An  auctioneer  who  is  employed  to  sell 
goods  on  the  premises  of  the  proprietor  has 
not  such  an  interest  in  the  goods  as  will 
make  a  license  to  enter  on  the  premises  irrev- 
ocable. Taplin  v.  Florence,  10  C.  B.  744; 
15  Jur.  402;  20  L.  J.,  C.  P.  187. 

A  parol  agreement,  by  which  a  person  is 
authorized  to  enter  on  premises,  cannot  make 
the  license  to  enter  irrevocable.     Jb. 

A  plaintiff,  a  tenant  of  a  house  for  :i  term 
of  years,  being  possessed  of  shelves,  stoves, 
ranges,  ovens,  boilers,  and  other  articles  of 
household  use,  his  own  property,  but  annexed 
to  the  freehold,  requested  the  landlord  to 
purchase  them  at  the  expiration  of  the  term, 
or  let  them  remain  for  purchase  by  the  in- 
coming tenant,  but  to  be  taken  awny  by  the 
plaintiff  if  the  tenant  should  refuse  them. 
The  landlord  wrote  an  answer,  declining  to 
purchase,  but  adding,  *'I  have  no  objection 
to  your  leaving  them  on  the  premises,  md 
making  the  best  terms  you  can  with  the  in- 
coming tenant."  The  articles  remained  un- 
severed  from  the  freehold  till  the  entry  of  the 
new  tenant,  who  came  in  under  a  demise 
from  the  same  landlord,  but  who  declined  to 
take  them.  The  plaintiff  (after  the  tenant 
had  been  two  months  in  possession)  demanded 
lil)erty  to  enter  and  remove  the  fixtures,  but 
the  tenant  refused  permission ;  and  the  plaint- 
iff thereupon  brought  an  action  for  the  hm- 
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Lce  and  trover  against  the  tenant: — IIcUl, 
t.ha.1;  if  the  land  lord's  letter  to  the  plaintiff 
amounted  to  a  license  to  take  away  the 
articles,  yet  not  being  under  seal  it  was  no 
▼slid  grant  of  such  privilege  as  against  a  new 
tenant  in  possession,  and  not  party  to  the 
license.  Boff^y  ▼.  Bimderwn,  17  Q.  B.  574; 
3ft  1  r*.  J.,  Q.  B.  40;  16  Jur.  84. 

Operation  and  effect.] — A  party  claiming 

o'^ncrship  in  a  field  granted  to  the  plaintiff  a 

X>arol  license  to  search  therein  for  minerals. 

Ttke  plaintiff,  acting  under  this  license,  dug 

pits  m  the  field,  and  threw  up  sand  and 

gravel,  mixed  with  ore,'  which  the  defendant 

t;cK>k  away,  professing  to  act  under  the  au- 

"tliority  of  a  third  party.    Before  the  defend  an  t 

took  away  the  sand,  gravel,  and  ore,  the  party 

'w^lio    gave  the    plaintiff    the    parol    license 

granted  him  a  similar  license  by  deed: — Held, 

ttiat  the  plaintiff  was  entitled  to  maintain  un 

action  for  the  gravel,  sand,  and  ore,  as  against 

tlio    defendant,    who    was    a    wrong-doer. 

Nartham  v.  Bowden,  11  Exch.  70;  24  L.  J., 

Hzcb.  237. 

Beforo  bathing-machines  came  into  use, 
certain  parts  of  the  shore  of  Hastings  had  been 
used  from  time  immemorial  for  the  purpose  of 
bathing.  Subsequently  an  act  was  passed 
prohibiting  persons  from  bathing  from  the 
shore,  except  from  bathing-machines,  the 
OTvners  of  which  were  obliged  to  obtain  a 
license  from  the  local  board  for  permission  to 
ply  for  hire: — Held,  that  this  license  did  not 
confer  a  riglit  on  the  proprietors  of  bathing- 
machines  to  place  them  on  the  shore  without 
the  permisBion  of  the  owner  of  the  shore. 
Mace  V.  PhUcox,  15  C.  B.,  N.  S.  COO;  10  Jur., 
N.  8.  6S0;  83  L.  J.,  C.  P.  124;  12  W.  R.  670; 
9  L.  T.,  N.  8.  760. 

A  canal  company,  in  consideration  of  the 
lessec^s  expenditure  on  certain  ice-houses  on 
tho  bonks  of  the  eanal,  granted  a  lease  there- 
of, with  license  to  take  ice  from  a  part  of  the 
canal: — Held,  that  tho  license  was  not  ex- 
clusive, bat  that  it  was  a  grant  of  sufficient 
ice  to  enable  the  lessee  to  fill  tho  ice-houses; 
and  that,  so  long  as  the  lessee  was  able  and 
billing  to  take  this  quantity  of  ice,  the  lessors 
could  not  derogate  from  their  grant  by  subse- 
quent licenses  which  would  interfere  with  it. 
Ifewby  V.  HarrUon,  2  Johns.  &  H.  803;  0  W. 
R  840;  4  L.  T.,  N.  S.  397;  affirmed  on  ap- 
X)eal,  4  L.  T.,  N.  8.  424;  30  L.  J.,  Chanc. 
863;  8DeG.,  F.  &  J.  287. 

The  proprietors  of  a  canal  by  deed  granted 
to  the  plaintiff  the  solo  and  exclusive  right  of 
putting  or  using  pleasure-boats  for  hire  on 
the  canal: — Held,  that  this  did  not  confer 
SQch  an  interest  in  the  plaintiff  as  to  give  him 
a  right  of  action  against  another  person  for 
using  pleasure-boats  for  hire  on  the  canal. 
HiUY.  Tupper,  82  L.  J.,  Exch.  217;  11  W. 
K.  784;  2  H.  &  C.  121;  9  Jur.,  N.  8.  725. 

Revocation  and  oountermand.] — An  agree- 
ment to  lot  a  party  have  a  trench  for  water, 
though  given  for  a  Talaable  consideration,  if 
there  is  no  conveyance,  is  a  parol  license  re- 
vocable at  the  will  of  the  grantor.    Fentimat^ 


V.  iS^TTiie/i,  4 East,  107.  8.  P.,  Cocker v,  Cotoper, 
IC,  M.  &R.  418;  5  Tyr.  102. 

But  a  parol  license  to  put  a  sky-light  over 
the  defendant's  area  (which  impeded  the 
light  and  air  from  coming  to  the  plaintiff^s 
dwelling-house  through  a  window),  cannot 
be  recalled  at  pleasure  after  it  has  been  exe- 
cntod  at  the  defendant's  expense;  at  least  not 
without  tendering  tlie  expenses  he  had  been 
put  to ;  and  therefore  no  action  lies  as  for  a 
private  nuisance  arising  from  tho  existence  of 
such  sky-light.  Winter  v.  Brochvoell^  8  East, 
808. 

A  parol  license,  after  it  is  executed  at  the 
expense  of  the  grantee,  is  not  countermand- 
able  by  the  grantor.  Where,  therefore,  the 
plaintiff's  father  gave  the  defendant  leave, 
by  parol,  to  lower  the  bank  of  a  river  and 
erect  a  weir,  whereby  a  part  of  the  water 
which  beforo  flowed  to  the  plaint iff^s  mill 
was  diverted: — Held,  that  his  son  could  not  , 
maintain  an  action  against  the  defendant  for 
continuing  the  weir,  although  his  father,  a 
few  years  after  the  license  was  given,  hod  re- 
quired them  to  raise  up  the  bank  and  pull 
down  tho  weir.  Liggim  v.  Inge^  6  M.  <&  P. 
712. 

A  license  to  be  exercised  upon  land  for 
twenty  one  years,  granted  for  a  valuable  con- 
sideration, andact^  upon,  cannot  be  counter- 
manderl.  Wallis  V.  Ilarriaon,  4  M.  &  W. 
558;  2  Jur.  1019;  1  U.  &  H.  405. 

Action  for  disturbing  the  possession  of  n 
pew;  plea,  an  agreement  by  the  plaintiff 
with  tho  defendant  and  A.,  being  church- 
wardens, that  they  should  make  a  partition 
and  divide  tiie  pew  into  two  unequal  pews, 
and  that  the  churchwardens  should  have 
license  to  place  parishionera  in  the  lesser  of 
them;  and  that  tho  defendant  and  A.  did,  at 
their  expense,  so  divide  tho  pew,  and  place 
parishioners  in  the  pew: — Held,  that  the 
agreement  not  being  by  deed,  the  license 
thereby  granted  was  revocable,  though  acted 
upon  at  the  expense  of  the  defendant.  Adams 
V.  Andrews,  15  Q.  B.  284;  15  Jur.  149;  20 
L.  J.,  Q.  B.  83. 

Where  a  party,  on  the  28th  of  October, 
sold  a  rick  of  bay  on  his  land,  with  the  con- 
dition that  it  might  remain  there,  and  be 
carried  away  from  time  to  time  by  the  pur- 
chaser, up  to  Lady-day  next: — Held,  that 
this  license  could  not  be  revoked.  Wood  v. 
Manley,  8  P.  &  D.  5;  11  A.  &  £.  84;  3  Jur. 
1028. 

The  locking  of  a  gate,  through  which 
parol  leave  has  been  given  to  pass,  is  of  itself 
a  sufficient  notice  of  revocation  of  tho  leave. 
Hyde  v.  Grahamy  8  Jur.,  N.  8.  1229;  1 11.  & 
0.  598;  7  L.  T.,  N.  8.  563. 

The  plaintiff  and  the  defendant  having 
agreed,  on  a  dispute  existing  L)etween  them 
as  to  a  right  of  way,  that  tiie  defendant 
should  use  the  way,  ad  interim,  without 
prejudice,  until  it  should  be  determined  how 
the  question  should  be  settled: — Held,  the 
plaintiff  having  locked  tho  gate,  and  the  de- 
fendant broken  the  lock,  that  tlie  equi- 
table position  of  the  parties  was  not  such 
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of  the  peace  to  he  holienfor  the  county ^  city, 
riding^  liberty^  or  division  in  which  mch  haute, 
room^  garden,  or  other  place  is  wtuate  {who  are 
hereby  authorized  ami  emp*»wered  to  yrant  eueh 
lieeneee  as  they  in  their  discretion  shall  think 
proper)^  signified  under  the  hands  and  seals  of 
four  or  more  of  the  justices  there  assenMed^ 
shall  he  deemed  a  disorderly  house  or  place  ;  and 
it  is  further y  amongst  other  things^  provided  hy 
sectum  8  of  the  said  act  that  no  such  Jumse, 
rooniy  garden,  or  other  place  kept  for  any  of  Hie 
snul  purposes,  although  licensed  as  aforesaid, 
shall  be  open  for  any  of  tlie  said  purposes  before 
tlie  Jiourofjive  in  t/ie  affomoon : 

And  whercfis  it  is  expedient  to  a/mend  the  said 
Act  as  hereinafter  mentioned : 

Be  it  enacted,  <fec.,  asfolloics: — 

1.  Amcndmtint  of  section  Q  of  25  Geo.  2,  c. 
30. — Section  three  of  the  recited  act  shall  be 
construed  as  \f,  instead  of  the  proviso,  ^^tJtat 
no  such  house,  room,  garden,  or  other  place  kept 
for  any  of  the  said  purposes,  although  licensed 
as  aforesaid,  shall  be  open  for  any  of  the  said 
puj'jjoses  before  tlie  hour  of  Jive  in  tlie  after- 
noon,^^ tltere  were  substituted  the  proviso,  **  that 
no  such  house,  room,  garden,  or  other  place  kept 
for  any  of  the  said  purposes,  although  licensed 
as  aforesaid,  shall  be  open  for  any  of  the  said 
purposes  before  tlie  hour  of  noon.^^ 

Provided,  that  if  on  any  special  occasion  an 
occasional  license  of  exemption  shall  have  been 
granted  under  section  20  of  the  Licensing  Act, 
1872,  in  respect  of  any  hnisc,  room,  garden,  or 
other  place  licensed  under  the  recited  act,  no 
penalty  or  forfeiture  shall  be  incurred  for  contra- 
vention of  section  3  of  the  recited  ad,  as  herdfy 
amended,  on  account  of  such  house,  room,  gar- 
den, or  other  place  being  kept  open  for  any  of 
the  purposes  aforesaid  on  such  special  occasion 
from  midnight  until  the  hour  specified  in  such 
oecasifmal  license  as  the  hour  for  closing, 

2  This  act  shall  be  deemed  to  have  come  into 
operation  on  the  29th  September,  1874,  and  all 
proceedings  now  pending  for  forfdlnres  or 
penalties  on  account  of  any  breach  of  either  of 
the  conditions  mentioned  in  section  8  of  tho 
rented  act  shall  Ipc  forthwith  stayed,  and  no 
proceedings  shall  be  instituted  for  any  forfeiture 
or  penalty  on  account  of  any  such  breach  com' 
mitted  before  the  passing  of  this  act. 

8.  This  Act  may  be  cHed  as  the  Publie  Enter- 
tainments Act,  1875.] 

Suing  for  penalties.] — A  person  keeping  a 
house  open  is  (nt  all  events  during  the  same 
licensing  year)  liable  only  to  one  penalty. 
Garrett  v.  Messenger,  86  L.  J.,  C.  P.  887;  2 
L.  R.,  C.  P.  588;  10  L.  T.,  N.  8.  414;  15  W. 
R.  164;  10  Cox  C.  C.  408. 

The  18th  section,  which  gives  a  form  of 
declaration,  extends  to  common  informers. 
Green  v.  Botlteroyd,  3  C.  &  P.  471  — Tenterden. 

Revocation  of  license.]  — By  a  local  act  for 
the  ffovcrnment  of  Cardiff,  no  liouse  or  room 
shulf  be  kept  or  used  for  public  dancing  or 
music  without  a  license  from  the  jus^ces  on 
their  general  annual  licensing  day,  and  nny 
house  or  room  so  kept  and  used  without  such 
license  shall  be  deemed  a  disorderly  house, 
and  the  persons  occupying  or  rated  as  the  oc- 


cupier of  the  same,  shall,  on  conviction  before 
any  two  justices,  be  liable  to  a  penalty.     An 
inscription  on  the  door  or  entrance  is  to  be 
affi.Ked,  **  Licensed  pursuant  to  Act  of  Parlia- 
ment."   No  house  or  room,  although  llt-ensed, 
shall  be  opened  for  any  of  the  Miid  purposes 
except  l>etween  the  hours  stated  in  the  license, 
and  notice  as  to  the  inscription  and  the  limita- 
tion of  time  is  to  be  inserted  in  tlie  license. 
In  case  of  a  breach  of  these  conditions  the  li- 
cense may  bo  forfeited,  and  revoked  by  the 
justices  at  any  subsequent  annual    licensing 
day.    Provided  that  it  shall  be  lawful  for  every 
person  who  shall  think  himself  anrgrieved  by 
any  order  of  such  justices  to  ajtpeal  therefrom 
to  ihe  Queen's  Bench.     L.  received   from  the 
justices  ix  license  for  a  room  in  1870,  and  in 
each  subsequent  year  until  1878,  ivben  they 
refused  a  fun  her  renewal.     The    Ii«*ense  in 
1871  contained  no  limiiation  as  to  time,  bat 
the  others  both  before  and  after  were  for  one 
year.     In  1871  L.  transferred  all  his  interest 
in  this  n)om  to  U..  and  some  of  his  perform- 
ance were  indecent.     On  these  grounds  the 
juHtices  revoked    the   license  in    1873,    and 
neither  L.  nor  II.  apfiealed.     H.  afterwards 
opened  the  room  us  before,  and  was  convicted 
of  so  doing  without  a  license: — Held,  that 
the  conviction  was  right.    Hoffmann  v.  Bond^ 
83  L.  T.,  N.  8.  775-^Q.  B. 
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I.     How    Created    or    Acquired  ;    and 
Mature  and  Incidents  of  Liens,  in 

General. 


created.]— The  right  of  lieD  arises 
either  by  implication  of  law,  or  by  express 
coQtmct  between  the  parties.  Kirchner  v. 
V<uu^  12  Moore  P.  C.  C.  361. 

A  party  cannot  acquire  a  lieo  by  his  wrong- 
ful act.  Madden  v.  JKempater,  1  Gamp.  12 — 
£lle  11  borough. 

Therefore,  goods  delivered  to  a  person 
claiming  them  wrongfully,  who  poys  freiglit 
and  other  ciiarges,  cannot  be  detained  for 
those  expenses  against  the  rightful  owner. 
Lempriere  v.  Padty^  2  T.  R.  485. 

Interpretation  and  effect  of  agreements  to 
give  liens.] — The  plnintiff^s  intestate  bought 
a  coach  of  the  defendant,  and  gave  him  bills 
for  the  price,  and  agreed  that  the  defendant 
^^  do  liave  nnd  hold  a  claim  upon  the  couch 
until  the  debt  be  duly  paid.  **  One  of  the 
bills  being  disiionored.  and  the  testator  dead, 
the  defendant  obtained  possession  of  the 
coach  by  a  trick : — Held,  that  the  agreement 
operated  as  a  mere  personal  license  from  the 
testator  to  the  defendant  to  retain  possession 
of  the  coach,  and  would  have  been  a  defense 
to  an  action  brought  by  the  testator,  but  was 
not  available  after  the  property  had  been 
transferred  to  the  a^hninistrator.  Howea  v. 
BaU,  7  B.  &C.  481;  1  M.  &  R  288. 

Where  A.  pledges  a  chattel  with  B.,  and, 
pursuant  to  an  agreement  made  i)et  ween  them 
at  the  time,  A.  has  the  possession  of  it  for 
a  limited  period,  for  the  use  of  B. ;  and  at  the 
end  of  sucli  period  it  is  returned  to  its  ordi- 
nary place  of  custody,  6.  does  not  forfeit  his 
lien,  the  possession  of  A.  being,  in  such  case, 
the  possession  of  B.  Jieeves  v.  Capper^  5 
Bing.  N.  C.  130;  6  Scott,  877;  1  Arn.  427; 
2  Jur.  1067. 

A.  being  possessed  of  an  old  vessel,  sent 
her  to  B. 'a  yard  to  be  repaired.  B.  ajireed  to 
find  timber  for  the  repairs,  and  materials  were 
accordijigly  supplied  i>y  B.  and  other  per- 
sons to  the  amount  of  200/.  The  vessel  was 
repaired  in  B.'s  yard  with  these  materials, 
but  no  work  was  done  upon  her  either  by  B. 
or  the  other  creditors.  On  the  vessel  being 
advertised  for  sale,  B.  and  the  other  persons 
insisted  thait  she  should  not  be  removed  until 
they  were  paid.  A-^s  agent  assented,  and 
said  they  should  be  paid  out  of  the  purr:hase- 
moiiey.  and  signed  an  authority  to  the 
auctioneer  to  that  effect.  The  sale  then  pro- 
ceeded, and  the  vessel  was  knocked  down  to 
C.  for  800/.  Immediately  after  the  sale,  B. 
and  the  other  creditors  applied  to  C.  for  pay- 
ment, and  tie  promised  that  lie  would,  the 
following  Thurnday.  bring  the  purchase- 
money  for  the  auctioneer  to  pay  the  creditors 
with.  C.  did  not  do  so: — HeM,  that  the 
agreement  for  payment  of  the  repairs  out  of 
the  purchase-money,  of  which  C.  was  cogni- 
zant, and  to  which  he  hsjd  assented,  pre- 
cluded him  from  maintaining  trover  until 
such  payment  was  made.  Norru  v.  Williams^ 
1  C.  &  M.  842. 


The  plaintiff  having  a  cow  at  grass  in  the 
defendant's  field,  and  being  indebted  for  the 
agistment,  agreed  with  him  that  the  cow 
should  be  a  security,  that  he  would  not  le- 
move  her  till  the  defendant  was  paid,  and 
that,  if  he  did,  tlie  defendant  might  take  her 
wherever  she  might  be,  and  keep  her  till  he 
was  paid.  The  plaintiff  removed  the  cow, 
not  having  paid  the  debt,  and  the  defendant 
seized  her  in  the  high  road.  In  trespass  for 
the  taking: — Held,  that  the  agreement  might 
be  set  up  as  a  defense  under  a  plea  that  the 
cow  was  not  the  plaintiff's.  Richarda  ▼. 
Syrnons,  8  Q.  B.  90;  10  Jur.  6;  15  L.  J.,  Q. 
B.  35. 

To  detinue  for  title  deeds,  the  defendant 
pleaded  that  K.  was  seized  of  the  messuages 
to  which  they  related,  and  devised  them  to 
D.  for  life,  who  agreed  with  the  defendant  to 
sell  him  all  her  interest  therein;  that  before 
this  agreement  the  deeds  were  in  the  custody 
of  the  defendant  as  D.'s  agent,  and  that  upon 
the  making  of  the  agreement  D.  loft  them  in 
the  possession  of  the  defendant,  that  he  might 
hold  them  till  the  agreement  was  performed: 
— Held,  that  this  statement  did  not  show, 
with  sufficient  certainty,  any  contract  where- 
by the  defendant  acquired  a  lien  on  the  deeds. 
lioberUon  v.  SJiowleVy  13  M.  &  W.  609;  2  D. 
&  L.  687;  14  L.  J.,  Exch.  120. 

A.  opened  an  account  with  a  bank,  it  being 
agreed  that  he  should  be  allowed  to  over- 
draw to  a  certain  amount,  but.  that  for  further 
ovenlrafts  beyond  that  amount  he  should  find 
security.  A.  overdrew  beyond  the  specified 
amount  without  depositing  any  security.  The 
bank  pressed  for  payment  of  the  whole,  or  at 
least  a  portion  of  the  balance.  A.,  in  reply, 
wrote  to  the  manager  to  state,  that  the  arrival 
of  the  ship  Tagus,  which  w&«  daily  expected j 
would  put  him  in  ample  funds  to  adjust  the 
account,  and  inclosed  a  policy  on  the  cargo 
of  the  Tagus  for  6,000/.,  indorsed  payable  to 
the  manager  of  the  bank: — Held,  that  this 
was  not  such  a  specific  appropriation  of  the 
cargo  of  the  Tagus  as  would  give  the  bank  a 
lien  upon  it  in  preference  to  other  creditors 
of  A.  Jones  v.  Star  key  ^  16  Jur.  510 — V.  0. 
T. 

To  constitute  a  lien  on  any  property,  there 
must  l3e  a  clear  agreement  for  the  specific  ap- 
propriation of  that  property.     Ih. 

By  agreement  between  A.,  a  publican,  and 
B.,  a  brewer,  it  was  stipulated  that  A.  should 
deposit  the  lease  of  his  house  with  B.  as 
security  for  an  advance  of  150/.,  for  which  A. 
had  given  B.  a  promissory  note,  payable  on 
demand,  and  B.  engaged  not  to  call  upon  A. 
to  pay  the  150/.  for  two  years,  on  condition 
that  the  interest  thereon  should  be  duly  paid 
half-yearly;  that  the  rent  should  be  paid 
agreeably  to  the  covenants  of  the  lease,  ond 
that  A.  should  take  of  B.  all  the  beer  con- 
sumed on  the  premises,  and  pay  for  it  every 
twenty-eight  days.  The  agreement  then  pro- 
vided, that  in  case  of  failure  on  the  part  of 
A.  to  perform  any  or  either  of  the  conditions 
after  fourteen  d:iys^  notice,  B.  should  be  at 
liberty  immediately  to  put  the  note  in  force, 
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and  if  not  paiil  with  interest,  to  sell  the  Ichsc, 
and  that  the  ex|KMiKt'S  (itteDiiing  such  sale, 
together  with  the  itrineipal  and  iniercdt  clue 
on  the  noif.  fc^hnuld  be  dedticiod  from  the 
unvxiiii  realized  by  hucIi  sale,  as  aUo  hhy 
aceouDt  that  niiglit  bo  then  due  >«nd  owing 
for  l)efr:  — IleM,  ihnt  the  power  ol  SJile  not 
having  been  exen-ised.  on  payment  or  lender 
ot  the  principal  an<i  interest  due  en  the  note, 

A.  (or  tiis  assignee)  was  entitled  to  nmintiiiti 
detinue  for  t hi-  lease;  and  that  B.  could  not 
set  up  a  lien  on  it  for  the  bahince  due  on  the 
beer  accnuut.      Chilton  v.  darringlon^   15  C. 

B.  95:  1  Jur.,  N.  S.  89;  24  L.  J.,  C.  P.  10;  3 

C.  L.  R.  138. 

In  December,  1801.  a  bankrupt  contracted 
with  VV.  to  build  a  birge  for  him,  to  be  paid 
for  in  bricks;  the  barge  to  be  comph'ted  on 
the  5tb  of  June,  18(52.  The  bankrupt  hired  a 
yard  for  a  certain  number  of  tnor.ths,  for  the 
purpo<ie  of  perlorming  the  cojitrnct.  whirh 
period  expired  brfdrc  the  completion  of  the 
work.  In  June  it  wa^  agreed  by  the  bank- 
rupt in  writing  that  the  oarge  >hould  l»e  held 
as  Ji  security  hy  W.  l"«»r  j.dvKP.res  ni»»de  by 
him;  ftn<l  in  July  the  Iwnk'uptey  tock  place. 
The  advances  mnde  by  \V.  hav.nii  ev(  ocd^'d 
the  amount  of  work  (ione  and  maerinls  sup- 
plied by  the  hankrnpt :  -Held,  that  W.  lihd  a 
lien  upf»n  and  was  entitled  to  tiic  cr.stody  of 
the  barge,  unless  the  as.s:gnees  chose  to  com- 
plete the  contract.  Watt».  Er  jtarte,  9  Jur., 
N.  S.  238;  32  L  J.,  Bank  3.k  7  L.  T.,  N. 
S.  58) -C. 

B.  &  Co.  agreed  to  build  a  ship  for  A. 
To  enable  them  to  proceed  v,\i\\  the  work, 
and  before  the  agreement  was  signed.  C.  ad 
vanced  money  on  the  undcrstandmg  that  he 
Should  have  un  assignment  of  the  agreement, 
and  a  lieu  upon  the  ship.  The  agreement  was 
canceled.  B.  &  Co.  then  agieed  to  sell  the 
vessel,  which  was  in  an  untinished  stale,  to 
C.  Four  days  previously  they  had  stopped 
payment,* and  shortly  afterwards  were  n^ade 
bankrupts: -Held,  ti>al  C.  was  entitled  to  a 
lien  upon  the  ship.  Saainson  v.  C'oy,  11  W. 
R.  811;  8  L.  T.,  N.  S.  563;  32  L.  J.,  Chanc. 
503— L.  J. 

When  lien  in  excluded  by  special  agree- 
meDLI — An  ajrreement  that  a  miller  should 
be  paid  in  a  particular  manner  does  not  de- 
prive him  of  his  right  of  lien.  Chase  v. 
Westmore,  2  Marsh.  846.  And  see  S.  C,  5M. 
&  8.  180. 

The  right  of  lien  is  not  the  result  of  an 
express  contract;  it  is  given  by  implication 
of  law.  If,  therefore,  a  merctintile  relation 
which  might  involve  a  lien  is  created  by  a 
written  contract,  and  security  f^iven  for  the 
result  of  the  dealings  in  that  relation,  the 
express  stipulation  and  agreement  of  the 
parties  for  security  exclude  lien,  and  limit 
their  rights  by  the  extent  of  the  express  con- 
tract that  they  have  made.  Chambers  v. 
Daxuhon.  36  L.  J.,  P.  C.  17;  1  L.  R.,  P.  C. 
296;  15  W.  R.  34;  4  Mooro  P.  C.  C,  N.  S. 
158. 


Ijiens  for  servicev  and  expenditures  in 
respect  of  particular  propeity.; — GeiieraUj 
s|)eaking,  a  bailee  has  a  lien  on  ^«>f»d»  iiailtd 
to  him  in  those  cases  ohly  when-  an  i«<idi- 
tional  value  ha^^  heen  conferred  by  him  Oj  ihe 
chattels,  either  directly,  by  the  exercise  "f 
pernonal  lalmr  and  skill,  or  ind.reci  ly.  by  the 
in:ermediaie  use  of  any  instrument  over 
wiiicli  he  has  control:  and.  ther4'iu.'*e,  i*n 
agister  to  whom  cattle  have  been  baii«*«i,  baa, 
by  the  geuenil  law.  no  lien  on  tiicni  for  the 
vaiue  of  the  pasturage  consumed  ;  and  this 
holds  whether  they  are  milch  catrle  or  n<it. 
Jiickwn  V.  CumminH^  5  M.  &  W.  342;  3  Jar. 
436. 

A  bailee  can  have  no  lieo  on  a  chattel, 
where,  by  the  essence  of  the  contract,  lie  h^ 
no  right  to  the  uninterrupted  ix)ssessioD  uf  it. 
lb, 

A  workman  having  bestowed  his  hdynr  on 
a  chattel,  in  consideration  of  a  pricr,  the 
amount  of  which  was  fixed  hy  an  agree  "cent 
with  the  owner,  mi.y  detain  su<:ij  cl.aticl 
until  the  price  is  paid,  aithouuh  it  was 
delivered  to  the  workman  indiffetent  parrels 
and  at  diiieierit  times,  if  ti.e  woik  to  be  done 
under  the  agreement  is  entire.  ChttJ^  v. 
Wtsiiiiorey  5  .Vl.  &  S.  180.  And  see  2  Mnrth. 
8*6. 

Generally  speaking,  if  a  chattel  delivered 
to  ft  party  receives  improvement  Irora  his 
labor  and  skill,  he  hns  a  s|)ec;6c  li«'n  u)K>n  it 
for  his  remuneration,  whether  the  con t met 
for  it  i«  express  or  implied;  provided  there 
is  nothing  in  the  nature  of  the  con  tract  in- 
consistent with  the  existence  of  a  iH'n. 
Scarfe  v.  Aforgan,  4  M.  &  W.  270;  1  U.  &  H. 
202;  2, Jur.  569. 

A.  put  a  phaeton  into  the  possession  of  M. 
for  him  to  paint  it,  and  paid  M.  beforehand 
for  the  painting.  M.  never  painted  it,  but 
placed  it  on  the  premises  of  B.,  where  it  stood 
three  months: — Held,  that  B.  had  no  lien  on 
the  phaeton  fo**  his  charge  for  the  standing 
of  it,  unless  the  jury  was  satisfied  that  M. 
had  placed  it  there  by  the  authority  of  A. 
Biuton  V.  IMnghaiiy  6C.  &P.  674— Alderson. 

A.,  having  two  pipes  of  wine  lying  in  a 
bonded  warehouse  in  the  name  of  B.,  who 
had  given  bond  for  the  duties,  sold  them  to 
C,  aud  gave  him  a  delivery  order,  and  it  was 
at  the  same  time  agreed  that  C.  should  pay 
the  duties.  When  they  became  payable, 
B.  was  called  upon  and  paid  them,  and  took 
away  the  wine  to  his  own  cellar.  A.  repaid 
the  amount  of  duties  to  B. ;  C.  never  required 
B.  to  tninsfer  the  wine  to  his  name,  bathe 
afterwards  took  away  one  pipe,  and  was 
charged  with  and  paid  warehouse  rent  to 
B. ;  C.  afterwards  became  bankrupt,  and  his 
assignees  demanded  the  other  pif>e: — Held, 
that  B.,  at  A.'s  request,  was  entitled  to  keep 
it  till  the  duties  were  paid.  Winks  v.  //w- 
saU  0  B.  <&  C.  372. 

A  quantity  of  timber  placed  in  a  dock  on 
the  bank  of  a  navigable  river,  being  acd- 
dentaily  loosened,  was  carried  by  tlie  tide  to 
a  considenible  distance,  and  left  at  low 
water  upon  a  towing-path.     A.  finding  it  in 
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that  situation,  voltintarily  conveyed  it  to  n 
place  of  safety,  beyond  the  reacli  of  the  ti<le 
at  high  water:— Held,  thait  A.  Iiaci  no  lien  on 
the  tiinlxjr  for  the  trouble  or  expense  to 
Tvhioh  he  might  have  put  himself  in  tlie  car- 
riai^e  of  it;  but  was  lial)le  to  an  action  of 
trover  unless  he  delivered  it  up  to  ti»e  owner, 
on  demand,  though  nothing  was  tendered 
him  by  the  owner  by  way  of  compensation. 
AichoUon  V.  Clmpnuia,  2  II.  Bl.  2.')4. 

The  labor  and  skill  employed  on  a  race- 
horse by  a  trainer  an*  a  goo(l  foundation  for 
a  lien;  but  if  by  usage  or  contract  the  owner 
mny  send  the  horse  to  run  at  any  raec  he 
cboo?4es,  and  may  select  the  jockey,  tin* 
trainer  has  no  continuing  right  of  posHession, 
and  consequently  no  lien.  Forth  v.  Simpson^ 
1»  Q.  B  680;  18  L.  J.,  Q.  B.  2G3. 

T.  &  Co.,  owners  of  flats  or  barges  at  Liver- 
p»>ol,  were  employed  by  II.  &  Co.  to  carry 
certain  copper-ore  to  L.,  an  owner  of  crushing 
mills  ut  Biikenhead,  who,  in  consideration  of 
l>eini;  employed  to  crush  the  ore,  agre<*d  lo 
indemnify  II.  &  Co.  against  »dl  risk  in  the 
transit.  While  on  its  way  to  Birkenhead,  the 
barge  with  tlie  ore  on  board  foundered  in  the 
river.  T.  &  Co  thereupon  gave  notice  of 
the  loss  to  II.  &  Co.  and  requested  to  be  em- 
ph)yed  to  raise  the  cargo,  to  which  a  clerk  in 
the  eujploy  of  II.  &  Co.  replied,  **  We  have 
n«»thing  toilf)  with  it;  you  had  better  see  Mr. 
L.  He  has  the  managenjent  of  it."  T.  &  Co. 
tiien  went  to  L.,  who  siiid,  "Oh.  I  am  all 
right.  I  am  insured  with  M. :"  ami.  in  answer 
to  a  suggestion  of  T.  &  Co.  as  tr>  the  necessity 
for  prompt  action,  he  mlded,  **  You  had  bet 
ter  prepare  for  getting  it  up;  but  y«iu  must 
go  to  M.  for  orders."  T.  &  Co.  then  went  to 
M.,  who  said,  **  You  had  l>etter  go  on  with  it, 
and  ilo  the  best  y«»u  can  for  us."  T  &  Co. 
thereupon  proceeded  witl»  the  .vork,  and,  afier 
incurring  great  labor  and  expense,  succeeded 
in  rccoverinir  tlie  ore.  II.  &  Co  afterwards 
tendered  the  sum  agreed  to  be  p:iid  for  the 
carriage  of  tlic  ore  to  Birkenhead,  and  de- 
m  inded  it;  but  T.  &  Co.  refused  to  part  with 
it,  claiming  a  lien  u^)on  it  for  the  expenses  in- 
curred in  raising  ic  from  the  bottom  of  the 
river: — Held,  that  there  was  no  contract  for 
the  work  done,  a'<  between  T.  &  Co.  and  II. 
&  Co.,  in  respect  of  which  such  claim  of  lien 
could  bo  sustained.  CaateWUn  v.  T/iompnon, 
Vi  C.  B..  N.  8.  103;  32  L.  J.,  C.  P.  79;  11  W. 
K.  147;  7  L.  T.,  N.  8.  424. 

A  packer  has  liy  custom  of  trade  a  general 
lien  upon  all  the  goods  of  a  customer  in  his 
ptssession  or  in  his  hands  for  all  moneys  due 
to  him  from  tliat  customer,  and  not  merely 
for  money  owing  in  respect  of  tln»se  particu- 
lar goods.  Witt  <fe  Co,,  In  re,  Shiihrook,  Ex 
jHtrU,  45  L.  J.,  Bink.  118:  2  L.  R„  Ch.  Div. 
480;  24  W.  U  891 ;  34  L.  T.,  N.  8.  785— C.  A. 

liiens  of  consignees  for  advances,  &c.|  — 
A  delivery  to  a  master  of  a  vessel,  w*here  the 
consignor  has  wriMen  to  the  consignee,  ap- 
prising him  that  he  has  con.*ti«rn<*d  to  jdm. 
and  requesting  hira,  on  the  faith  of  such  con- 
tigoment^   to    accept   bills    (which    he  ac- 


cordincfly  accepts  and  pays),  is  not  such  a 
c«»nstru('tive  dciivorv  to  a  cotisijjnee  as  will 
give  him  alien  against  the  assignees;  it  is  not 
within  the  principle  of  the  cases,  which  de- 
cide that  an  oquit?d)le  riglit  will  supply  the 
drlicicncy  of  an  nciuid  delivery,  in  support  of 
a  weil-lo:inded  lien  not  perfeelcd  by  posses- 
sion.    yirhaU  V.  CJciit,  \*  Price»  547. 

The  indorsinir  a  bill  of  ladinjnr  bv  a  con- 
Picrnor  to  ihe  eon^igu'-e  does  not  constitute  a 
lien  i'l  favor  of  the  laiter  for  his  advances  to 
the  consignor.  Smith  v.  IhtrritlgCy  4  Taunt. 
084. 

If  .\.  consigns  a  c:irgn  to  B.,  with  a  direction 
to  I  ay  to  C  "ut  of  the  proceeds  a  sum  of 
mo  ley,  and  writes  to  C.  to  that  effect,  C.  has 
po  lion  on  the  i)roceeds.  Ileijwood,  Ex  parte, 
2  Hose,  .S5.*). 

A.  being  interested  in  a  moiety  of  a  cargo, 
nnd  hnving  entered  into  a  contract  with  B. 
to  let  him  have  half  his  share,  wrote  to  C. 
and  D.,  the  ( onsignees,  informing  them,  and 
authorizing  them  to  sell  the  cargo,  and  carry 
the  procee<ls  to  their  separnte  accounts.  The 
consignees  aeted  upon  this,  and  made  ad- 
vnn<'es  to  M..  and  B.  also  charged  his  interest 
in  favor  of  E.  It  had  been  agreed  between 
A.  and  B.  that  they  should  pay  for  the  cargo 
by  two  bills,  each  to  be  p?nd  by  one  of 
them.  B.  did  nor  pny  hi-dnll;  it  did  not  ap- 
pear whether  A.  had  paid  it  or  not: —Held, 
that  A.  had  no  lien  <m  the  proceeds  of  B.'s 
share,  either  ns  against  him,  or  as  against  C. 
and   I).,  or  against   E.     Ilolroyd  v.  Griffiths, 

8  Drew.  428. 

If  the  consignee  of  u  cargo,  by  agreement 
with  tlie  owner,  charters  a  ship,  and  expends 
the  money  necessary  and  proper  in  onler  to 
enable  her  to  fetch  the  cirgo,  he  is,  without 
any  special  ai^reem^Mit  to  that  elTect,  entitliMl 
to  a  lien  on  the  proceeds  of  such  cargo  in  his 
hands  for  the  advance  so  made,  and  a  person 
who  is  not  the  consignee  has.  under  such 
circumstances,  a  similar  lien  on  the  proceeds 
of  the  cargo,  if  he  can  arrest  such  proceeds 
bef(»re  they  come  to  the  hands  of  the  shipper 
of  the  cargo.      Yomi'i  v.  Neill,  32  Beav.  .)29; 

9  Jur.,  N.  8.  970;  11  W.  U.  10.V2;  9  L.  T.,  N. 
8.  9. 

D,  advanced  to  8.,  who  was  about  to 
speculate  in  sugars.  10,999/.,  on  a  verbal 
agreement  that  T)  sh-mld  have  a  lien  on  the 
sugars  importc'l  by  S.  from  the  Mauritius 
an«l  Batavln.  8.  asslirned  his  property  to 
trustees  for  creditors  before  any  sugars  were 
bought  in  Batavia.  D.  having  tiled  a  bill, 
pniying  a  declaration  that  he  had  a  li'*u  tm 
sugars  sent  to  8.  from  Batavia,  but  omitting 
any  mention  of  Mauritius  su<;:irs: — Held,  that 
D.  was  precluded  from  afterwards  insisting 
cm  any  claim  in  respect  of  Mauritius  sugars. 
Defiii  v.  HyrMi,  W  L.  T.,  N.  8.  97;  13  W 
R.  299;  2  Moore  P.  C.  C,  N.  8.  9fe. 

Held,  also,  that  it  being  no  part  of  the 
contract  that  8  should  invest  the  moneys 
lent  in  any  pirticular  mode,  }ind  8.  having 
in  fact  &HHign<M)  his  property  to  trustees  for 
his  creditors  before  the  purchase,  and  so  8.^s 
money   not   being  used    in     purchasing  the 
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sugar  from  Batavin,  D.  had  no  lien  upon  the 
sug:irs.     ///. 

Held,  also,  that  the  fact  of  S.*s  trustees  al- 
lowing S.  to  purchase  Batavian  sugar  on  their 
account,  did  not  affect  them  with  any  equities 
in  favor  of  D.  under  his  contract  with  S.    Fh. 

Goods,  arriving  iit  Quebec,  were  taken  to 
the  customs'  examining  wareb.ouse,  according 
to  the  reguhitions  of  the  port.  The  goods 
were  entered  by  the  (iffioer  in  charge,  as  con- 
signed to  M.  &  S.  Tlie  goods  remained  sub- 
ject to  the  lien  for  freight,  and  to  the  charges 
for  customs'  duties  and  storage.  Till  these 
several  cinims  were  discharged  the  officer  in 
charge  was  bound  not  to  part  with  the  goods. 
Subsequently  M.  &  S.  obtained  an  advance 
from  Y.  &  Co.  on  the  security  of  these  goods, 
and  gave  to  them  a  request  note,  signed  by 
M.  &  S.,  and  directed  to  tlic  officer  in  charge, 
requesting  him  to  hoUl  the^oods  ^*  subject  to 
the  order  "  of  Y.  &  Co.,  **  they  paying  the  duty 
and  storage  charge  Ixifore  removal."  This, 
note  was  sent  to  the  officer  in  charge,  who 
accepted  it  and  made  a  corresponding  entry 
in  his  book.  Afterwards  the  goods,  while 
still  lying  at  the  customs'  warehouse,  were 
seized  by  a  judgment  creditor  of  M.  &  S. : — 
Held,  that  the  seizure  was  bad,  there  having 
beett  a  valid  constructive  delivery  and  trans- 
fer of  the  goods  to  Y.  &  Co.  us  pledgees. 
Young  v.  Lambert,  22  L.  T. ,  N.  S.  499 ;  3  L. 
R,  P.  C.  142;  18  W.  R.  497;  0  Moore  P.  C. 
C,  N.  S.  400. 

Ijlens  upon  deeds  for  services,  Ac.] — Every 
one  has  by  law  a  lien  upon  a  specific  deed  or 
paper  delivered  to  him  to  do  any  work  or 
business  tlicreon.  but  not  on  other  muniments 
of  the  same  party,  unless  the  person  claiming 
the  lien  is  an  attorney  or  a  solicitor.  UoUis 
V.  Claridge,  4  Taunt.  807.  See  Sanderson  v. 
Bell,  2  C.  &  M.  304. 

A  certificated  conveyancer  is  not  entitled  to 
a  lien  upon  deeds  delivered  to  him,  and 
**  with  and  in  respect  of "  which  he  has  done 
business;  the  business  not  having  been  done 
upon  the  $leeds,  or  their  value  thereby  in- 
creased. Steadman  v.  Hockley,  15  M.  &  W. 
553;  10  Jur.  819;  15  L.  J.,  Exch.  332. 

A  mortg}ige  deed  was  delivered  to  A,,  an 
auctioneer,  ifor  the  purpose  of  obtaining  pay- 
ment of  the  principal  and  interest  due  tiiereon 
from  the  mortgagor,  and  A.  made  several 
applications  for  that  purpose : — Held,  that  A. 
had  no  lien  on  the  deed  in  respect  of  the 
charge  for  making  those  applications.  8an^ 
derson  v.  BeU,  2  C.  &  M.  304. 

liiens  in  equity.] — The  rules  with  respect 
to  lien  arc  the  same  in  equity  as  at  law. 
Oxenham  v.  Esdaile,  2  Y.  &  J.  403;  6  D.  &  R. 
49;  8  B.  &C.  225. 

The  equitable  rule  as  to  the  effect  of  a  per- 
son's lying  by,  and  allowing  another  to  ex- 
pend money  on  his  property,  does  not  apply 
where  the  money  is  expended  witii  knowl- 
edge of  the  real  state  of  the  title.  liennu  v. 
Young,  2De  G.  &  J.  136;  27  L.  J.,  Chanc.  753. 

A.  agreetl  to  grant  a  lease  to  B.,  who  was 
to  enter  at  once  and  expend  money  on  im- 


provements, with  a  proviso  that  if  be  failed 
within  three  months  to  grant  a  valid  lease  he 
would  repay  to  B.  the  amount  of  his  outlay, 
and  from  and  after  such  failure  B.  should  lie 
at  liberty  to  quit,  and  the  affi-eement  should 
cease  except  as  to  B.^s  right  to  payment.  A. 
being  unable  to  grant  a  lease  for  want  of 
title: — Held,  that  B.  had  a  lien  on  A.*i 
interest  on  the  premises  for  his  outlay.  Mid- 
dleton  V.  Magnni/,  2  H.  &  M.  233;  12  W.  R. 
706;  lOL.  T.,  N.  8.  408. 

An  equitable  owner  of  land  erected  a 
granary  thereon;  he  afterwards  allowed  hit 
two  sons  to  use  and  occupy  them,  aind  they 
erected  other  buildings  thereon  at  a  ^rent  ex- 
pense:—Held,  that  the  sons  had  a  lien  on  the 
premises  for  their  outlay.  Unity  Joint  Stock 
Mutual  Btinhina  Asaoeiationy,  King,  25  Beav. 
72;  4  Jur.,  N.  8.  470;  27  L.  J.,  Chanc.  585. 

When  a  debtor  gave  authority  by  parol  to 
his  creditor  to  take  certain  goods,  passing  by 
delivery,  and  to  sell  them,  and  out  of  the  pro- 
ceeds to  retain  his  debt: — Held,  that  the 
creditor,  against  the  administrator  of  the 
debtor,  liad  a  lien  on  such  goods  to  the  extent 
of  his  cliiim.  Qumell  v.  Gardner^  4  Giff. 
626;  9  Jur.,  N.  8.  1220;  12  W.  R.  67;  9  L. 
T.,  N.  8.  367. 

To  and  against  what  parties  liens  may  be 
made  available.] — As  between  debtor  and 
creditor,  the  doctrine  of  lien  is  so  equitable 
that  it  cannot  be  favored  too  much;  but  as 
between  one  class  of  creditors  and  another, 
there  is  not  the  same  reason  for  favor. 
Jacobs  V.  Latour,  6  Bing.  130;  2  M.  &  P.  201 
— Best. 

A  person  can  only  give  a  lien  on  deeds 
as  against  himself,  and  to  the  extent  of 
his  own  interest.  Turner  v.  Letts,  20  Beav. 
185;  1  Jur.,  N.  8.  1057;  24  L.  J.,  Chanc. 
638. 

A.  and  B.  were  joint  owners  of  a  lionse, 
and  A.  had  laid  out  on  it  moneys  whirh  he 
had  obtained  from  B. : — Held,  that  B.  had  no 
lien  on  the  house  for  the  amount.  Kay  v. 
Johnston,  21  Beav.  536. 

The  indorsee  of  a  bill  has  a  lien  upon  prop- 
erty deposited  with  the  drawer  as  security. 
l^er/ect.  Ex  pai'te,  1  Mont.  25. 

A  holder  of  a  bill  has  no  lien  on  property 
deposited  by  the  drawer  with  the  acceptor  to 
cover  the  liubility  of  the  latter  in  respect  of 
his  acceptance,  but,  on  the  bankruptcy  of 
dmwer  and  acceptor,  the  arrangement  of 
property  between  the  two  estates  may  in- 
directly render  such  an  equity  available.- 
Wa7'ing,  Ex  parte,  2  Rose,  182. 

Goods  pledged  (expressly)  to  secure,  by  the 
produce  of  the  sale,  acreptore  who  have  taken 
up  and  paid  bills  drawn  on  them  by  tho 
owners,  are  released  from  further  charge  as  to 
other  bills  so  t^ikcn  up  and  paid  subsequently, 
if  tho  amount  of  the  originnl  sum  paid  on 
account  of  the  owner  has  been  repaid  to  them 
without  resorting  to  a  sale.  Birdwood  v. 
liaphael,  5  Price,  593. 

Where  a  person,  who  is  in  reality  the  agent 
of  another,  deposits  exchequer  bills  wich  his 
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o^wn  bankers,  without  informing  them  whose 
"property  these  bills  are,  the  bankers  may  be 
lie  Id  entitled  to  consider  tlicse  bills  as  the 
depositor's  property,  nnd  to  hold  them  ns 
«<M5UTity  for  any  money  due  to  them  from  him, 
IP  the  mode  of  deposit  or  the  eircumstances 
nttcndinor  it  gave  them  a  lien  on  the  bills  as 
n<:^inst  him.  Brandao  v.  Barneitj  12  C.  <& 
F.  787. 

What  debts  secured  by  liens,  generally.] — 
^  person  has  a  lien  on  goods  for  a  debt, 
^lioui^h  his  remedy  for  part  of  it  is  barred  by 
the  Statute  of  Limitations.  Spears  v.  Hartly, 
3  Esp.  81— Eldon. 

A  book-keeper  in  Smithfleld  market  mnst 
pay  money  which  he  receives  for  the  sale  of 
beasts  to  the  vendor,  and  cannot  retain  it  for 
the  private  debt  of  the  salesman  employed  by 
"the  vendor.  Goode  v.  Jones^  Peake,  177 — 
Kenyon. 

A  distrainor  has  no  lien  upon  goods  taken 
under  a  distress  for  rent  and  replevied,  but  is 
left  to  his  remedy  on  the  replevin  bond. 
Bradyll  v.  Ball,  1  Bro.  C.  C.  427. 

A  farmer  who  has  received  sheep  from  an 
agister  is  liable  in  trover  to  the  owner,  on  his 
claiming  to  detain  them  for  a  debt  due  to  the 
agister,  and  not  allowed  to  deduct  from  tiie 
amount  of  the  credit  the  sum  for  feed  which 
had  been  tendered  by  the  owner  and  refused. 
Prentice  v.  Tayhr,  1  P.  &  P.  409  -Wight- 
man. 

Where  chattels  are  deposited  with  a  party 
who  claims  a  lien  on  them,  after  notice  from 
the  bailor  of  the  sale  of  the  chattels  to  a  third 
party,  the  bailee  cannot,  as  against  the  vendee, 
claim  a  further  lien  in  respect  of  a  debt  in- 
curred to  him  by  the  bailor  after  such  notice, 
though  the  chattels  remain  in  his  books  in 
the  name  of  the  bailor.  Barry  v.  Longmore, 
4  P.  &  D.  344;  12  A.  &  E.  639;  1  A.  &  H. 
14. 

General  lien.] — The  question  whether  a 
tradesman  has  a  lien  on  goods  in  his  hands 
for  his  gencml  balance,  or  only  for  so  much 
as  relates  to  the  particular  goods,  is  decided 
on  the  same  grounds  at  law  and  in  equity. 
To  extend  it,  the  party  must  show  an  agree- 
ment, or  something  from  which  to  infer  an 
agreement.     Gladstone  v.  Birley,  2  Mer.  404. 

A  factor  has  a  lien  both  for  his  expenditure 
on  the  goods  in  his  possession,  and  his  gen- 
eral balance.     CoioeU  v.  Simpson,  16  Ves.  280. 

Calico  printers  have  a  lien  for  a  general 
balance  on  goods  delivered  to  them  to  print. 
Weldrm  v.  Gould,  3  Esp.  268— Kenyou.  S.  P., 
Weffb  V.  Fox,  Peakc's  Add.  Cas.  107. 

So,  where  calico  goods  are  delivered  to  a 

Serson  to  have  them  printed,  and  such  person 
clivers  them  to  a  calico  printer  for  that  pur- 
pose, to  whom  he  is  indebted,  the  calico 
printer  may  hold  these  goods  against  the 
owner,  by  virtue  of  his  lien.     lb, 

8cmble,   that  by  the  custom  of  trade  in 

Manchester,  ns  between  calico   printers  and 

engravers,  the  latter  have  no  right  of  general 

lien  for  balances  due  to  them  from  the  former. 

.  Luley  V.  Barnsley,  1  C.  &  K.  344— Rolf e. 


A  dyer  has  no  lien  upon  an  article  deliv- 
ered to  him  to  be  dyed,  for  a  general  balance, 
but  only  for  the  particular  price  of  dyeing, 
that  article.  Bennett  v.  Johnson,  2  Chit.  455; 
3  Dougl.  387.  8.  P.,  Green  v.  Farmer,  4  Burr. 
2214;  1  W.  Bl.  651. 

But  in  one  case  at  nisi  prins  it  was  held, 
that  a  dyer  had  a  lien  for  a  general  balance. 
Savill  V.  BarcJiard,  4  Esp.  58— Ken  yon. 

A  general  lien  established  in  the  bleaching 
trade  at  Nottingham.  Plaice  v.  AUeock,  4  P. 
&  P.  1074. 

The  dyers  of  Halifax  were  held  to  have 
no  Hen  for  their  general  balance,  nnd  that 
they  ctmld  not  retain  for  the  price  of  dyeing 
any  other  than  the  particular  goods  dyed,  or 
at  most  only  for  the  dyeing  of  such  goods  as 
were  delivered  to  them  at  one  and  the  same 
time,  under  one  entire  contract.  Close  v. 
Waterlufuse,  6  East,  523,  n. 

But  an  agreement  entered  into  by  some 
dyers,  that  they  would  not  receive  any  more 
goods  to  be  dyed,  unless  they  might  have  a 
lien  on  those  goods  for  their  general  balance, 
is  good ;  and  a  person  who,  after  notice  of  it, 
delivers  goods  to  be  dyed,  must  be  taken  to 
have  assented  to  the  terms  of  the  agreement.. 
Kirhham  v.  Shawcross,  6  T.  R.  14. 

Cloths  were  left  by  a  bankrupt,  before  his 
bankruptcy,  with  a  fuller  to  be  dressed.  A 
balance  was  then  due  from  the  bankrupt  to* 
him  for  work  done  on  other  cloths.  The  as- 
signees having  tendered  him  the  sum  due 
for  work  done  on  the  cloths  in  his  possession, 
and  demanded  them:  on  hisrefustU  to  deliver 
them  up: — Held,  that  he  had  no  right  to  de- 
tain them  for  his  general  balance;  and  that 
the  assignees  were  entitled  to  recover  in  an 
action  of  trover.  Bose  v.  Hart,  2  Moore,  647;. 
8  Taunt,  409. 

Proprietors  of  a  scribbling  and  fulling  mill, 
stipulated  that  all  goods  on  hand  should  be 
subject  to  a  lien  for  a  general  balance.  Hav- 
ing received  certain  wool  and  cloth  of  C,  to 
bo  scribbled  and  fulled,  and  certain  oil  and 
dyeing  materials  to  be  used  by  him  on  the 
wool,  for  which  purpose  he  had  access  to  the 
oil  and  dyes  in  a  room  of  which  the  proprie- 
tors of  the  mill  kept  the  key: — Held,  that 
goods  on  hand  meant  the  yarn  or  cloth  sent 
to  the  mill,  and  that  tiiey  had  no  lien  for 
their  general  balance  on  the  oil  nnd  dyeings 
materials.  Cumpston  v.  Haigh,  2  Scott,  684;. 
2  Bing.  N.  C.  449;  1  Hodges,  373. 

The  law  does  not  favor  general  liens,  and  a 
general  Hen  can  only  be  claimed  as  arising 
from  dealings  in  a  particular  trade  or  line  of 
business,  such  as  wharfingers,  factors,  and 
bankers,  in  which  the  existence  of  a  general 
lien  has  been  judicially  acknowledged,  or  in 
other  trades  where  there  is  express  evidence 
of  custom.  Bock  v.  Gorrissen,  7  Jur.,  N.  S. 
81;  30  L.  J.,  Chanc.  39;  2  De  Q.,  P.  &  J. 
434;  0  W.  R.  209;  3  L.  T.,  N.  S.  424. 

Foreign  correspondents  of  a  London  firm 
directed  the  firm  to  purchase  for  them  Mexi- 
can bonds  to  a  8))ecified  amount,  at  a  siteoL- 
fied  price,  and  to  hold  the  bonds  at  the  dis- 
posal of  the  correspondents.     The  London 


8481. 


LIEN,    I. 


8483 


firm  made  an^  notified  the  pnrclm««(?,  athI 
wn)te  to  thp  corn'Rp«>ndent».  thnr  they  woiiUl, 
unii!  further  orders,  retjiin  the  bonds  f«>r  safe 
custody: — Held,  that  the  letters  ronstinited 
n  special  contract- suflScient  to  exclude  a  gf'n 
erai  lien  on  the  part  of  the  London  firm,  if 
tliev  WMuld  otherwise  have  hecn  entitled  to 
anv.     P>. 

S.,  ft  woolstapler  at  Huddersfield,  wft«»  in 
the  habit  of  making  pun-liases  of  wool,  which 
he  ilirected  to  be  consigned  to  \\\v  defendant, 
a  whaifinger  and  shipping  agent  at  Hull  who 
forwartled  them  to  him  at  IIndd<M'sfieM  bv 
carrier.  In  July.  1841,  S.  purchased  Cfrtain 
wool  in  Scotland,  which  was  paid  for  liy  E., 
his  agent  there,  and  by  him  forwarded  to  the 
defendant  at  Hull.  Part  of  this  wool,  r<»n 
sitting  of  ten  bags,  arrived  at  Hull  on  the 
27th  of  Sepremb'T,  and  a  portion  .of  it  was, 
at  ten  o'clock  on  that  morning,  taken  posses- 
sion of  by  the  defendant,  I  Iw  remainder  being 
taken  p<»ssession  of  by  him  between  ten 
o'clock  and  four.  E.  received  from  S.,  in 
reimvtnent  of  the  advances  made  bv  him  f'>r 
the  purchase  of  th«'  wool  in  question.  at'Cept- 
ancesof  S.,  which  were  runninsr  at  the  time 
of  S.'s  bankruptcy,  atid  were  afterwards  dis- 
honore<l.  On  the  21st  of  Septemlwr,  E.  re- 
ceived a  letter  from  S.,  in  which  he  informed 
him  of  his  insolvency,  and  diwcted  him  to 
get  the  wool  and  to  do  the  best  he  could  to 
save  himself.  Accordinj^lv,  on  some  dav  be- 
tween  the  26th  of  September  and  the  1st  of 
October,  E.  gave  directions  to  the  defendant 
to  seize  the  wool.  The  R*mainin£f  portion  of 
th«  wool  arrived  at  Hull  on  the  3d  of  October, 
and  was  delivered  into  the  defendantVs  ware- 
house on  theCth,  7t!)  and  8.h  of  that  month. 
An  act  of  bankruptcy  was  committed  by  8. 
on  the  22d  of  September.  The  defenoant, 
who  claimed  to  retain  tlie  wool  in  S'ltisf.-iction 
of  a  treneral  balance,  had  been  in  the  habit  of 
sending  to  the  bankrupt,  by  the  carrier,  to- 
gether with  the  goods,  printed  delivery 
orders,  which  stated  that  all  goods  were  ccm- 
sidered  as  general  lien,  subject  not  tuily  to 
frciirht,  but  also  to  the  balance  of  any  former 
account  due  from  the  owners  or  cimsiirnors. 
These  orders  had  been  seen  mc»re  than  once  in 
the  bankrupt's  hands,  and.  on  one  occrasion, 
the  weights  therein  stated  h'ld  been  altcretl 
by  lum: — Held,  in  trover  by  the  assignees  of 
S.  to  recover  the  value  of  the  thirty-six  bags 
of  wool,  first,  that  E.  had  no  riglit  to  the 
goods,  in  respect  of  which  the  defendant 
could  retain  them.  Bou>man  v.  Malcolm^  11 
M.  &  W.  833. 

Held,  seeendly,  that  the  defendant  had  not 
establisired  «Qy  right  of  general  lien,  by  virtue 
of  which  he  could  retain  any  part  of  the 
goods.     lb. 

The  gencr:d  lien  of  a  consignee  upon  a 
cargo 'coiksigned  to  him  cannot  be  set  up  in 
opposition  to  positive  directions  gircn  him 
by  the  consignor,  as  to  a  third  party's  claim 
upon  the  cargo.  If  a  consignee  thinks  pro|)er 
to  accept  such  a  consignment  with  such 
directions,  only  what  remains,  after  answer- 
ing the  partictriar   directions,    can  become 


I  Rubiect  to  the  general  lien.  J^ith  v.  Fnr^ 
4  De  (},,  F.  &  J.  409;  s.lur.,  N.  S.  1\V>;  33 
L.   J.,   Chanc.  10--F..  J. 

T5.  1^'  Co.  consigni'd  a  cargo  to  the  ilcfend- 
ants  and  sent  to  them  flie  i»ill  of  ladinir  »"  a 
leiter:  *'Tho  present  scrvrs  to  co%'er  bill  of 
hulintr  fortimb;T,  etc..  shipped  per  China, 
ftLjairist  wiiich  we  hrive  valued  on  V"n.  at  mx 
mcmthsin  favor  of  F..  S.  &  Co..Vr.r  I.eoof, 
which  please  kindly  j)rotect."  On  the  s:irae 
day  n.  &  Co.  sent  to  F.,  S.  &  Co.  ihc  lill  of 
ex<:hani;e  which  was  drawn  on  t  bed' feud- 
ants  to  the  order  of  F.  S.  «fc  Co..  nnd  con- 
cluded "place  I  lie  sime  With  or  wiilmnt 
advice  to  aocotuit  consiirnment  |»er  Cljim." 
After  the  bill  of  hi'linir  arrived  r\.  S.  &  Co. 
presented  tlie  bill  tiT  exchnuge.  but  the  de- 
fendant refused  to  accept  it.  Short  ly  afti  r- 
wards  IJ.  &  Co.  .<topp«'d  p.i\ment,  n-id  afitr- 
wards  the  cargo  .-.rrivcd: — Hehi,  that  it  was 
efTeetually  approj)riated  to  meet  \\uj  bill,  and 
that  F.,  S.  &  Co.  ha- 1  a  lien  up  m  it  in  prior- 
ity to  the  claim  of  tljc  defendaiit?*  f«)r  the 
balance  due  to  them  t»n  their  gcnrrjil  account 
as  consi«4ne<'S.     ih. 

When    a   company   has    been     wound    up 
under   the   Companies   Act.    1802,    2o    &  26 
Vict.    c.  8t),  and    the  business  is  duly  carried 
on   by  tlie  official    liquidator,  a  creditor  who 
has  continued  his  deiiliuLjs  wi:h  llif  company 
cannot    exercise   a  genciid   I  en  on  ir.s  sjoihIs 
for  the   whole  amount   due  to  him.  by  virtue 
of  nn   agrcLMuent  made  bctwui-n    him  and  the 
company     prcvio'isly     to     the    winding  up. 
\V Huh  ire  Inm    Compnuy   v.    Grent     We-^tern 
Uaihray  Com]>antf^  40   L.   J.,    Q.  B.  43;  C  L. 
R.,  Q.  n.    101;   io  \V.    K.   1T7;  affirund   on 
appeal,  40  L.  J.,  Q    li.  308:   tf  L.  K.,   Q.  B. 
7r0;  low.    H.  935-Exeh  Cham. 

A  company  wan  woauil  up,  and  the  busi- 
ness carried  on  by  the  official  liquidator. 
Previou-ly  lo  the  winding  up  the  ci»m  >any 
had  made  nn  ag-eemeut  wuh  a  railway  com- 
pany for  the  cnrriairo  ijf  good?*  on  a  credit 
account,  upon  the  te/m^  tli-.t  g«»ods  Ix-long- 
ing  to  or  se:it  by  th«-m  should  U;  subject  io» 
general  li*n  in  favor  of  the  railway  ctimpany, 
to  take  effect,  at  ihcir  option,  at  anytime 
after  failure  of  any  sum  due  on  the  credit 
acc(mut.  or  in  csise  of  bankruptcy,  insidvency 
or  stoppjige  of  payment: — ileUl,  that  the 
railway  cotnpany  could  not  enforce  this  lien 
upon  goods  which  they  had  received  after  ihe 
winding-up,  to  be  carried  on  account  of  the 
new  business.     Ih. 

B.  consigned  to  the  defendants,  by  the  ship 
Acacia,  a  cargo  which  hail  l)een  purchaHed 
at  the  joint  risk  of  himself  and  the  defend- 
ants, an<l  advised  them  of  the  particulars  of 
bills  which  he  had  drawn  against  the  cirgo 
payable  to  his  own  order.  The  cb-feiidants 
replied,  promising  to  protect  the  billn.  B. 
indorsed  to  the  plaintiffs  three  of  these  bills, 
which  ran.  *•  Ptiv  to  the  order  of  nivself  the 
sum  of  830Z.,  which  plact*  to  account  cargo 
per  A.'*  B.  having  stopped  prtyment,  the 
defendants  refused  to  accept  the  bills;  bttt 
after  selling  the  cargo,  offered  to  pay  to  the 
plaintiffs  the  surplus  of  the  proceeds,  after 
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Sfttisfyinga  balance  due  to  them  from  B.  on 
the  geneml  account  between  ttiem.  Tlie 
plnintilTs  refused  to  accept  this,  nnd  filed  a 
bill,  rlaimin":  a  lien  f(»r  tlie  full  amount  of 
the  three  bills: — Held,  that  they  had  no  lien 
on  the  proceeds  «if  t!ie  cargo.  Hobey  <fc  Co.''g 
Per^rcrance  Trojiir&i'ks  v.  Oilier,  7  L.  R., 
Ch.  603;  20  W.  R.  950;  27  L.  T.,  N.  S. 
302. 

A  risfht  of  prenernl  lien  can  only  be  estab- 
lished either  by  contract,  express  or  necessari- 
ly implied,  or  by  custom;  aiwl  Mich  a  custom 
in  a  pariicTjlar  trade  is  n<>t»  established  by 
mere  evidence  of  the  popular  opinion  (»f  the 
nit  mbcrs  of  that  trnde  that  a  right  of  general 
lien  was  or  (mght  to  be  a  priv.lei^o  of  their 
trade.  i<})otteti,  In  re,  Provincial  Bank,  Ex 
jMirte,  11  Ir.  R.,  Eq.  412— Bank. 

Necessity  of  possession  of  the  property.] — 
A  party  cannot  have  a  lien  on  goods  if  he 
never  was  in  possession  of  th  m  or  their  prod- 
uce, whatever  equitable  interest  he  may 
have  had.  Uqjicood  v.  Waring,  4  Camp.  21)1 
— Ellenhorough. 

There  can  be  no  lien  upon  any  property  un- 
less it  is  in  the  possession  of  the  party  who 
claims  the  lien.  Shaw  v.  Neah,  4  .lur.,  N.  S. 
69.-5;  27  L.  J.,  Chanc.  444-Chelm'»ford,  C. 

The  general  nile  of  the  civil  law  is,  that 
possession  of  movables  is  not  necessnry  to  the 
vrdidiry  of  a  lien,  whether  created  by  con- 
Irnct  (»r  act  of  law,  and  that  such  lien  will  at- 
tiich  \\\yon  movable  property,  even  in  the 
bunds  of  a  bond  fide  purchaser  without  no- 
lice.  Tutham  V.  Andree,  1  Moore  P.  C.  C, 
K  S  380;  OJur.,  N.  S.  1019;  9  L.  T.,  N.  S.  2. 

Right  to  detain  the  property;  expenses, 
sale,  &c| — A  shipping  agent  having  a  lien 
on  a  bill  of  lading  of  goods  which  he  has 
shipped,  may,  if  t lie  lien  is  not  satisfied  be- 
fore the  goods  have  reached  their  destination, 
have  them  brought  home  in  order  to  retain 
his  lien  on  them,  and  is  not  liable  to  any  ac- 
tion for  so  doing.  Edwards  v.  SouthgaU,  10 
W.  R.  628. 

An  artificer  who,  in  the  exercise  of  his 
right  of  lien,  detains  a  chattel  upon  which  he 
has  expended  his  labor  and  materials,  has  no 
claim  against  the  owner  for  taking  care  of  the 
chattel  while  bo  detained.  Somes  v.  British 
Empire  Shipping  Company,  8  H.  L.  Cas.  338; 
6  Jur.,  N.  S.  7G1;  30  L.  J.,  Q.  B.  229;  8  \V. 
R.  707.  Judgment  of  Exchequer  Chamber 
and  of  Queen's  Bench,  El.,  Bl.  &,  El.  353:  5 
Jur.,  N.  8.  675;  28  L.  J.,  Q.  B.  220,  iiffirmed. 

If  an  owner  of  a  chattel  (for  instance,  a 
ship)  knew  that  he  n^ust  pay  for  dock  room, 
while  his  ship  was  undergoing  repairs,  and 
if,  while  he  was  unable  to  pay  for  those  re- 
pairs, and  the  ship  was  detained  in  exercise 
of  the  shipwright's  lien,  he  received  notice 
that  be  must  pay  dock  room  during  the  de- 
tention, such  facts  would  not  create  an  im- 
plied contract  on  his  part  to  pay  it.     Ih. 

The  lien  at  law  upon  a  chattel  for  a  portion 
of  the  price  un|)aid  confers  no  right  of  sale 
upon  the  person  having  such  lien,  although 
the  retention  of  the  chattel  may  be  attended 


with  expense.  Thames  Ironworks  Company 
V.  Patent  Derrick  Company,  1  Johns.  &  H. 
93;  C  Jur.,  N.  8.  1013;  29  L.  J.,  Chanc.  714. 

II.  IIow  Waived,  Discharoed  or  Lost. 

By  claiming  in  a  different  right  or  on  a 
different  ground.] — A  person  having  a  lien 
upon  goods  does  not  waive  that  lien  by  the 
mere  fact  of  his  omitting  to  state  that  he 
claims  to  retain  the  goods  in  that  right  when 
they  are  demanded;  nor  is  it  sufiicient  evi- 
dence of  a  waiver  of  his  lien,  that  he  bnught 
tliesp  goods  with  others,  which  he  also  re- 
fused to  d(»livcr  up,  altliough  he  had  no  lien 
on  them,  tlu;  side  as  lo  tlie  whole  being  void. 
White  V.  Gainer,  9  Moore,  41;  2  Bing.  23;  1 
C.  &  P.  324. 

But  a  man  waives  his  right  of  lien,  if,  upon 
being  applied  to  to  deli vrr  up  goods,  hecl-Mms 
to  retain  them  on  a  ditferent ground  than  that 
upon  which  he  rests  his  case  of  lien.  Board* 
man  v.  Sill,  1  Camp.  410,  n.— Ellenhorough. 

A  lien  may  be  waived  by  a  party's  setting 
np  a  claim  to  retain  the  chattel  upon  a  differ- 
ent ground,  and  making  no  mention  of  tlio 
lien.      Weeks  v.  Qoode,  0  C.  B.,  N.  8.  807. 

In  an  actifm  against  A.  and  B.  for  a  lease, 
the  evidence  <^f  conversion  was  as  follows: 
A  demand  having  been  made  upon  A.  he  de- 
clined to  give  up  the  lease  until  rent  tine  to 
B.  was  paid,  but  he  ailded  that  ir  was  more 
B.^8  business  than  his  own,  and  as  he  was  not 
in,  he  (A.)  would  either  send  the  lease  in  the 
course  of  the  day.  or  would  write  the  plaint- 
iff a  letter  declining  to  return  it.  The 
plaintiff  receiving  neither  lease  nor  letter, 
issued  a  writ  on  the  following  morning: — 
Meld,  that  this  amounted  to  an  absolute  re- 
fuel, notwitlistanding  A.  and  B.  had,  at  the 
ti  no  (though  it  was  not  mentioned),  a  lien 
upon  the  lease  for  a  small  sum  due  to  them 
for  business  done  by  them  as  attorneys  for 
the  plaintiff.     lb. 

Where  a  party  claims  to  detain  gootls  upon 
two  causes  of   lien,  in  such  a  way  as  to  dis- 
pense with  tender  of  either,  he  is  guilty  of  a 
conversion,  unless  he  cin  sustain  bo(h.     Ker^ 
ford  V.  Mondel,  28  L.  J.,  Exch.  303. 

In  trover  by  a  freighter  against  a  shipowner 
to  recover  goods,  the  charter-party  giving  a 
lien  for  dead  freight,  but  the  master  to  sis;n 
bills  of  lading,  which  bound  tlie  goods  for 
*'  freight  as  agreetl,"  the  freighter  having 
when  he  demanded  the  good*  been  prepared 
to  pay  the  fix*ight  for  carriage,  and  the  ship- 
owner refused  to  deliver  the  goods  except  on 
payment  of  the  dead  freight:— Held,  that 
freight  for  carriage  alone  was  due,  that  the 
refusal  was  an  implied  dispensation  of  the 
tender  of  it,  and  that  trover  was  maintainable. 
Ih. 

By  claiming  a  larger  or  a  diflbrent  tarn.] — 
If  a  party  has  a  specific  lien  on  the  goods  of 
anoUier,  and  when  required  to  deliver  them 
up,  claims  a  lien  upon  them  for  a  sum  either 
greater  than  or  different  from  that  for  which 
he  is  entitled  to  hold  them,  his  lien  is  gone; 
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but  if  he  claims  to  hold  them  both  for  the 
sum  to  which  he  is  entitled,  and  nlso  for 
a  further  sum  to  which  he  in  not  cii titled,  his 
lieu  ia  respect  of  the  former  remains,  uiid  the 
owuer  ought,  on  such  refu^^aU  to  tender  that 
sum.  Scarf e  v.  Morgatiy  4  M.  «&  W.  270 ;  1  II. 
&H.  292;2  Jur.  5G9. 

Where  a  pnrty  who  has  a  specific  lien  on 
goods  refyses  to  deliver  them  up  unless  the 
amount  of  a  general  balance  is  paid,  it  is  un- 
necessaiy  for  the  owner  to  tender  the  sum 
due  in  respect  of  those  goods,  in  order  to 
support  trover.  Jones  v.  Tarletoa  or  I'arUon^ 
9M.  &\V.  075;  6  Jur.  848. 

A  picture  was  placed  by  A.  in  the  hands  of 
6.  for  sale.  B.  deposited  it  with  C.  On  its 
being  demanded  by  A.,  C.  chiimcd  54.  for 
warehouse  room;  but,  on  a  second  demand 
being  made,  with  an  offer  to  pny  any  claim 
which  C.  misrht  have  for  warehonse  room,  C. 
rerns(*d  to  give  up  the  picture  without  being 
paid  8/.,  due  to  him  from  B. : — Held,  that  the 
demand  of  the  82.  amounted  to  a  waiver  of 
the  claim  for  warehouse  room,  and  tliat  it 
rendered  a  specific  tender  in  respfct  thereof 
unnecessary.  Dirks  v.  RiehurtUy  4  Ikl.  &  G. 
674 ;  5  Scott,  N.  R.  634 ;  Car.  &  M.  020 ;  0 
Jur.  502. 

If  A.  delivers  a  chattel  to  B.  under  a  con- 
tract by  the  latter  to  perform  certain  work 
thereon  at  a  fixed  priee,  and,  before  such 
work  is  completed,  A.  countermnnds  the 
order  and  demands  the  chattel  from  B.,  at 
the  same  time  tendering  a  sum  suflicicnt  to 
pay  for  the  work  actually  done,  he  will  be 
entitled  to  maintain  trover  therefor  without 
tendering  the  contract  price.  JAUey  v.  Barns- 
ley,  1  C.  &  K.  344— Rolf e. 

In  trover  for  certain  iron-work,  the  defend- 
ant'set  up  as  a  defense  a  lien  on  the  iron- 
work, for  work  done  to  it  at  the  plain  tiff  ^s 
request: — Held,  that  a  claim  of  set-off  to  a 
larger  amount  on  the  part  of  the  plaintiff  was 
no  answer  to  the  lien,  unless  it  had  been 
agreed  between  the  parties  that  the  one 
should  be  deducted  from  tlic  other.  Pinnock 
V.  Harrison,  3  M.  &  W.  532;  1  H.  &  H.  114. 

The  mere  demand  of  an  excessive  sum  by  a 
creditor  holding  a  lien  does  not  dispense  with 
ateuder  from  the  debtor  of  the  sum  really 
due;  but  if  the  demand  of  the  larger  sum  is 
so  made  that  it  amounts  to  an  announcement 
that  it  is  useless  to  tender  any  smaller  sum, 
this  dispenses  with  any  tender,  even  if  it  ap- 
pears that  the  debtor  was  unwilling  to  tender 
the  amount  really  doe.  Tfie  Norway,  B.  &  L. 
404;  3  Moore  P.  C.  C,  N.  8.  245;  13  L.  T., 
N.  S.  50;  13  W.  R.  1085. 

By  taking  security.] — ^If  a  security  is  taken 
for  a  debt  for  which  the  party  has  a  lien  upon 
property  of  the  debtor,  such  security  being 
payable  at  a  distant  day,  the  lien  is  gone. 
Hewisan  v.  Guthrie,  3  Scott,  2p8;  2  Bing.  K. 
C.  765;  2  Hodges,  51. 

A.,  and  B.,  a  solicitor,  were  executors.  B. 
deposited  some  of  his  deeds  in  the  trust  box, 
to  secure  some  money  due  to  the  testator^s 
estate.     The  box  remained  in  B.^s  possession, 


and  on  his  death  the  deeds  were  found  U> 
have  been  abstracted  from  it,  and  they  could 
not  be  identified.  The  legal  pergonal  repre- 
sentative of  B.  then  deposited  certnio  specific 
deeds,  selected  by  A.,  us  a  security  for  the 
debt: — Held,  assuming  that  A.  had,  in  conse- 

?[uence  of  B.'s  wrongful  act,  obtained  a  jrcneral 
len  on  all  BVs  deeds  for  the  moncv,  still  that 
he  had  waived  it  by  taking  the  particular  se- 
curity from  the  legal  personal  representative. 
Mason  v.  Morley,  34  Beav.  471. 

If  a  tradesman,  having  goods  in  his  poesef- 
sion  npon  which  he  has  alien,  parts  with  th<i9e 
goods  on  the  promise  of  a  third  person  to  pay 
the  demand,  such  promise  is  not  within  the 
Statute  of  Frauds,  and  may  bo  bv  )NtroL 
Castling  v.  Auhert,  2  East,  826.  S.  P.,  iZwi- 
ditch  V.  Milne,  3  Esp.  80. 

Where  a  vendor  received  part  of  the  pur- 
chase-money, which  had  been  borrowed  from 
the  defendant,  and  took  a  bond  with  sureties 
for  the  residue:— Held,  that  by  entering  into 
the  deed  of  conveyance,  which  recited  the  as- 
signment of  the  premises  to  the  defendant  by 
way  of  mortgage  for  the  sum  advanced,  the 
vendor  waived  his  lien.  Good  v.  Pollard,  10 
Price,  109;  0  Price,  544. 

By  surrendering  possession  of  the  prop- 
erty.l— One  who  has  a  lien  on  got>ds  in  his 
posse«(sion,  if  he  afterwards  delivers  them  to 
a  shi])  carrier  to  be  conveyed  on  account  and 
at  the  risk  of  his  principal,  though  unknown 
to  the  carrier,  cannot  recover  his  lien  by 
stopping  the  goods  in  transitu,  and  procuring 
them  to  be  re-delivered  to  him  by  virtue  of 
a  bill  of  lading  signed  by  the  carrier  in 
the  course  of  his  voyage.  Sweet  v.  Pym,  1 
East,  4. 

If  A.,  having  repaired  a  carriage  for  B., 
allows  him  to  take  it  away  from  time  to  time, 
he  cannot  afterwards  detain  it  for  the  amount 
of  the  repairs,  neither  can  he  detain  it  upon  a 
claim  for  standage,  without  an  express  con- 
tract to  pay  for  standage,  or  unless  the  owner 
leaves  it  upon  the  premises  beyond  a  reason- 
able time  after  notice.     Hartley  v.  ffUeheoek, 

1  Stark.  408— Ellenborough. 

The  plaintiffs  were  merchants  in  London 
and  Melbourne.  The  defendant  consigned 
goods  to  the  Melbourne  house,  on  an  agree- 
ment that  the  advances  made  to  him  bv  the 
plaintiffs  in  London  and  Melbourne  should  be 
retained  out  of  the  proceeds  of  the  goods, 
and  that  the  surplus  should  be  handed  over 
to  the  defendant.  The  Melbourne  house 
remitted  to  the  defendant  a  sum  as  the 
balance,  but  omitted  t(^  retain  the  advances 
made  in  London: — Helfl.  that  the  plaintiffs 
had  merely  a  right  of  lien  or  of  retainer, 
which  they  had  abandoned  by  remitting  the 
balance.     Bligh  v.  Davies,  28  Beav.  211. 

By  other  acts  or  conduct  inconsistent  with 
right  of  lien.] — If  a  party,  having  a  lien  on 
goods,  causes  them  to  be  taken  in  execution 
at  his  own  suit,  he  thereby  destroys  his  right 
of  lien,  although  the  goods  were  never  re- 
moved from  his  premises.     Ja>ccbs  v.  Lalour 

2  M.  &  P.  201 ;  5  Bing.  130. 


LIGHT    AND    AIR,    I. 


8488 


-  delivered  to  B.  a  pawnbroker's  duplicate, 

13.   to  take  some  goods  of  A/s  out  of 

'plod  ore.    H.  did  so,  but  on  A.  sending  to  B. 

^OT-  tXxc  goods,  B.  said  that  he  had  not  got 

tliern,  and  refused   to  tell  wlio  had : — Held, 

'tlia.t;  if,  after  this,  trover  was  brought  against 

^^.  «    he  could  not  insist  on  a  lien  on  the  goods 

for  the  money  he  had  advanced  to  get  them 

out  of  pledge.    Jones  v.  Cliff)  5  C.  &  P.  560— 

Taunton. 

A.y  B.  and  C,  being  part  owners  of  a  vessel, 
ere  partners  in  wiialc  fishery  adventures,  in 
liich  the  course  had  been  for  C,  as  ship's 
li^isband,'to  sell  the  whalebone  towards  ex- 
uses,  to  deposit  the  blubber  in  a  warehouse 
nted  by  A.,  B.  and  0.  of  D.,  to  divide  the 
oil   there   produced,  to   put  it  into  separate 
casks   marked  with  their  respective  initials, 
SLtid  for  D.,  the  warehouseman,  to  deliver  out 
t;lie  oil  upon   the  order  of  each   partner  re- 
spectively,   unless    notice  was  given   by   C. 
tliat  such  partner^s  share  of  the  disbursements 
^was  unpaid,  and    in  that  case,  to  detain  the 
oil  until  payment.     Twenty-nine  tons  having 
'been  set  a|>art  for  A.,  and  placed   in   casks 
marked   with    his  initials,  tind   twenty   tons 
liaving  been   delivered  to  his  order,  he  be- 
came  bankrupt,   his  share  of   the   disburse- 
ments being  unpaid.     Afterwards   notice   of 
Don-paymcnt  was  given  by  C.  to  D. : — Held, 
that  B.  and  0.  h.iU  a  lien  as  against  the  as- 
signees of  A.,  upon  the  remaining  nine  tons, 
for    A.'s   share  of    the    disbursements,    not 
abandoned  by  the  qualified  appropriation  of 
the  twenty-nine  tons,  or   by  the  assent  to  the 
removal  of  the   twenty  tons.     Holdernesa  v. 
ShackeU,  3  M.  &  R  25;  8  B.  &C.  613. 

H.  &  Co.  of  Newfoundland,  by  order  of 
D.  of  Jamaica,  shipped  a  cargo  of  fish  on 
board  a  vessel  chartered  by  D.,  and  con- 
signed it  to  S.,  D.'s  factor,  at  Kingston, 
Jamaica.  After  D.  had  ordered  this  cargo, 
he  required  from  S.  a  further  advance  of 
money  (D.  being  at  that  time  largely  indebted 
to  him),  and  told  him  that  he  expected  this 
cargo,  and  that  S.  might  sell  it  on  D.'s  ac- 
count, and  give  him  credit  for  the  proceeds. 
8.  made  the  advance  required,  but  nothing 
was  reduced  into  writing  as  to  the  pledge  of 
tha  cargo.  Before  the  vessel  arrived  D.  bo- 
came  insolvent,  and  told  S.,  his  factor,  that, 
such  being  the  case,  ho  could  not  think  of 
receiving  the  cargo.  The  cargo  arrived,  and 
D.,  by  letter  to  S.,  repeated  his  determina- 
tion not  to  receive  the  cargo,  and  told  S.  to 
sell  it,  and  remit  the  proceeds  to  H.  &  Co.'s 
house  at  Liverpool.  D.  also  wrote  to  H.  & 
Co.  at  Liverpool,  to  inform  them  of  the  trans- 
action, but  H.  &  Co.  did  not  write  to  acquiesce 
in  that  aiTangeraent  until  eight  months  after- 
wards. S.  aj^pcared  to  acquiesce  in  the  wish 
of  D.,  and  did  not  at  that  time  claim  any 
lien.  S.  sold  the  cargo,  but  refused  to  ac- 
count for  the  proceeds  to  H.  &  Co.,  who 
thereupon  brought  an  action  for  their  re- 
covery:—Held,  that  S.  must  be  taken  to 
have  acted  in  the  sale  as  the  agent  of  H.  & 
Co. ;  and  that  if  S.  had  any  lien  originally, 


he  had,  by  liis  conduct,  waived  it.     HarrUon 
V.  Scott,  5  Moore  P.  C.  C.  867 ;  10  Jur.  443. 

A.  agreed  to  buy  of  B.  a  stack  of  hay  for 
80/.,  to  be  paid  for  as  taken  away,  and  to  be 
removed  by  the  3 1st  of  May.  Part  of  the 
hay  was  removed  and  paid  for  by  A.  before 
the  31st  of  May,  and  in  August  the  remainder 
was  cut  up  and  used  by  B. : — Held,  that  as 
B.'s  lien  on  the  hay  was  determined  by  the 
act  of  conversion,  A.  was  entitled  to  the 
possession  of  the  hay,  and  might  maintain 
trover.  Ourr  v.  Cuthbert,  13  L.  J.,  Exch. 
809. 


Cifc  (gstatc. 

See  Estate;  Deed;  Will. 


£tfe  Sn^urmtcc. 


See  Insubanoe. 


Cigt)ti)Ott0e. 


I.  Ratability.     See  Poor  Law. 
n.  Dues.     See  SHiFPmo. 


Ctgl)t  mi^  ^ir. 

L  Rights  in  Respect  of,  8488. 
IL  Obstruction,  8500. 

1.  What  constitutes;  and  Bight  to  eh* 

struct,  8500. 

2.  Injunction  to  Restrain^  8505. 
8.  Jiecovery  of  Damages^  8513. 

I.  Rights  in  Respect  of. 

In  general.] — Light  and  air  are  bestowed 
by  Providence  for  the  common  benefit  of  men, 
and  so  long  as  the  reasonable  use  by  one  man 
of  this  common  pro|)erty  does  not  do  actual 
and  perceptible  damage  to  the  right  of  ano- 
ther to  the  similar  use  of  it,  no  action  will  lie. 
Enibrey  v.  Owen,  0  Exch.  353;  15  Jur.  C33; 
20  L.  J.,  Exch.  212. 

The  intrusion  upon  a  neighbor's  privacy, 
even  by  opening  a  new  window  to  overlook- 
adjoining  premises,  is  not  a  ground  for  inter- 
ference either  at  law  or  equity.  Turner  v, 
Spooner^  1  Drew.  &  Sm.  467;  7  Jur.,  N".  S. 
1008;  30  L.  J.,  Chanc.  801;  9  W.  R.  684;  4 
L.  T.,  N.  8.  732. 

And  shutting  out  a  man's  house  from  pub- 
lic view  is  not  a  legal  injury.  Butt  v.  Ifupe" 
rial  Gaslight  C<mpany,  15  W.  R.  92—0. 
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Sasements  and  other  rights  acquired 
under  grants  or  covenants.] — The  lessee  of  a 
house  and  garden,  forming  psirt  of  a  large 
area  of  building  ground,  will  not  bo  entitled, 
under  his  ordinary  covenant  for  quiet  enjoy- 
ment, OP  otiierwise,  in  the  absence  of  special 
contract,  to  restrain  the  lessor  or  persons 
cbnming  under  him  from  building  »»n  the 
atljoining  hind  so  us  to  obstruct  the  free 
access  of  light  and  air  to  the  garden.  Pottn  v. 
Simtfi,  'AS  L  J.,  Chano.  58:  6  L.  U..  Eq.  all ; 
10  W.  U.  8D1;  18  L.  T.,  N.  S.  029— V.  C.  M. 

The  ovviier  of  two  lease  ho  hi  messuages, 
held  <»n  a  term  for  ninety-nine  years,  demised 
one  lor  ihe  lesidue  of  the  tenn,  less  one  day, 
to  I^.,  he  himself  occupying  the  oilier,  in 
whicli  he  carried  (»n  the  trade  nf  a  jeweler. 
L.,  on  entering,  paid  a  premium  of  300/., 
and  a  rent  of  7Z.  10«.  was  reserved.  Subse- 
quently ih<'  owner  becMUie.  by  the  completion 
of  twenty  years'  uninterrupted  enjoyment, 
cntitle^l  to  the  use  of  windows  in  the  rear  of 
his  h<»use,  h>oking  into  a  yard,  upon  which 
the  house  demised  by  him  :dso  looked,  as 
ancient  lights.  In  the  demise  there  whs  a 
covenant  restraining  each  party  from  build- 
ing on  the  space  between  the  backs  of  the 
hou'^es  so  MS  to  ol)struet  the  light  and  air  be- 
tween certain  points  marked  in  an  annexed 
plan.  L.  pnlied  down  his  house  and  com- 
menced building  nenrer  and  higher  than  the 
former  erections: — Held,  that  there  was  a 
violation  of  the  covenant  a  material  injnry 
in  the  obstnietion  of  light  and  air,  and  a 
cie:ir  right  to  the  ancient  lights;  and  a  per- 
petual injnnction  was  granted  with  costs. 
linlawn  v.  Ury,  17  L.  T.,  N.  S.  641— V.  C.  M. 

An  owner  of  two  contiguous  houses  in  the 
city  of  London  sold  on**  to  the  defendant  by  a 
conveyance  which  correctly  marked  out  the 
ground  sitti  of  the  house  conveyed.  One  of 
the  lirst-lloor  rooms  in  the  house  retained  by 
the  owner  projected  over  the  site,  and  was 
supported  by  tlie  other  house: — Held,  that 
the  vertical  cohunn  of  air  over  so  much  of  the 
room  as  overtiung  the  defendant's  site  be- 
longed, not  t<»  the  owner,  but  to  the  defend- 
ant'. Corbett  v.  //*//,  9  L.  R.,  Eq.  671;  22  L. 
T.,  N.  S.  263;  39  L.  J.,  Chanc.  547— V.  C.  J. 

A  general  grant  of  land,  with  an  intimation 
by  the  purchaser  of  an  intention  to  build, 
ci'?ates  a  legal  easement  of  light  and  air,  and 
gives  the  right  to  prevent  the  subsequent  ob- 
struction of  light  by  subsequent  purchasers  of 
neighboring  land  by  the  same  gnmtor.  liofdn- 
9on  V.  Grave,  27  L.  T.,  N.  8.  048;  21  W.  R. 
223— V.  O.  VV.;  affirmed  on  appeal,  21  W. 
R.  569;  29  L.  T.,  N.  S.  7-L.  JJ. 

In  1854,  a  conveyance  was  executed  of 
land  contracted  to  be  sold  iu  1852;  between 
those  dates  houses  were  erected:— llcid,  that 
the  conveyance  conferred  on  the  purchiiser 
the  rii^iit  of  light  sutficient  for  the  windows 
in  the  houses  so  erected,  and  to  an  injunc- 
tiot  to  restrain  interference  with  it  by  pur- 
chasers, subsequent  to  the  contract,  of  neigh- 
boring land,     ib. 

Upon  a  general  conveyance  of  land,  there 
is  no  implied  grant,  by  the  purchaser,  of  the 


easement  of  light  necessary  for  the  enjoy- 
ment of  an  adjacent  house  of  the  veoddr. 
Ellis  v.  Manefuster  Carriage  Company^  2  L 
R.,  C.  P.  Div.  13;  35  L.  T.,  N.  S.  476;  ta 
W.  R.  229. 

When  the  owner  of  a  house  which  has  by 
prescription  acquired  a  right  to  li<:»ht  i»ver  ilic 
adjoining  land,  becomes  the  owner  of  such 
adjoining  land  and  sells  it  without  reserving 
the  easement  of  light,  the  purcliascr  nwy 
build  so  as  to  obstruct  tjie  light.      Ih. 

In    1807,  the   plaintitf    bourrht    houses   ia 
Manchester, -the  backs  of  which  abutted  on  a 
street  or  way,  on  the  opposite  side  of  which 
were  certain  cottages.     In  1S08  he  piircIi;.S'-d 
these  cottages,  but  l)y  a  dilferent  title.     Both 
sets  of   premises   hud  existed  iu  their  tliea 
state  for  more  than  twenty  years.      In  1870, 
the   plaintiff    sold    the   cottages  to   D.,  aad 
ultimately  D.'s  interest  therein  became  vested 
in  the  defendants,  who  pulled  down  the  c»it- 
tages  and  erected  a  large  budding  u{x)n  the 
site  of  them  and  also  upon  a  portion  of  the 
intervening  street  or  way,  and  so  obstructed 
the   light   to  the   plaintiff^s   windows.     The 
conveyance  to  D.  contiiined  no  reservation  of 
any  easi-ment   to  the  plaintilFs  houses:  an'l 
it  professed   to   convey   the    land    up  to  the 
back  wall  of  the  plaintitf ^s  premises: — IIWJ, 
that,   notwithstanding  the  plaintiirs  hou'-es 
had  acquired  an  **  absolute  and  indefea>ible" 
right  to  light  at  the  time  of  the  conveyance 
of  the  cottages  to  D.,  inasmuch  as  that  con- 
veyance was  without  reservation,  the  defend- 
ants were  guilty  of  no  wrongful  obstruction 
of  tiie  plaintilf's  lights.     Ib, 

A.,  the  owner  of  two  adjoining  houses, 
granted  the  lease  of  one  to  B.,  there  then  ex- 
isting in  it  a  certain  window,  f«)r  a  term 
which  expired  at  Michaelmas,  1875;  and 
afterwards,  in  1874,  leased  the  other  house 
to  C. : — Scmble,  that,  during  the  currency  of 
B.'s  lease,  O.  could  not  buiUi  so  as  to  inter- 
fere with  the  light  coming  to  B.'s  window; 
and  that,  on  the  expiration  of  B.'s  lease,  C. 
could  build  Tso  as  to  interfere  with  the  light 
coming  to  the  window,  as  the  lease  to  C.  h:»d 
been  made  by  A.  without  any  reservation  or 
the  right  to  light.  Warner  v.  M^Bryde^  36 
L.  T.,  N.  S.  360— V.  C.  M. 

—  under  the  Prescription  Act-] — [By  Tbe 
Prescription  Act  (2  &  3  Will.  4,  c.  71),  s.  3, 
when  t/ie  access  and  use  of  light  to  ayid  for  any 
duDtlling 'house,  toorkshop,  or  othei  Ov tiding  shrill 
have  been  actuidly  enjoyed  for  the  full  jieriod  of 
twenty  years  without  interruption^  the  right 
tfieretfi  sluiU  be  deemed  absolute  and  indefeasUiU, 
any  local  usage  or  custom  to  the  contrary  not- 
withstanding,  unless  it  shall  appear  that  the 
same  was  enjoyed  by  some  consent  or  agreement, 
expressly  made  or  given  for  that  purpose,  by 
deed  or  writing,] 

The  right  to  ancient  lights  depends  upon 
this  statute,  and  not  upon  any  presumption  of 
grant  or  fiction  of  license;  and  being  an 
absolute,  indefeasible  and  unqualified  statu- 
tory right,  cannot  be  lost  by  a  subsequent  in- 
termission  of  enjoyment,   not  amounting  to 
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^i^i^^entional  abandonment,  nor  can  it  be 
l>T*o_jiinicod  byim  attempt  to  extend  the  access 
^^^  1  ijj:!u  beyo:i<l  that  access  which  has  so  bc- 
«  »Txi*i  indi  fe:isihlc.  Tapling  v.  Jones^  11  11. 
C'Mf^  20.  .  ^  C\  Vk,  N.  S  166;  11  Jur.,  N. 
S-  -J.^l);  ;A  L  J  ,  C.  i\  a42;  13  W.  li.  617; 
X^     !..  v..  N.  S.  51.*). 

I  1  o.*!jr  tj)  establish  the  risrht  to  the  access 

of    .11  cx  nordin.iiy  amount  of  light  necessary 

f«>*-     I  particular  purpose  or  business  to  an 

oiK-icnt    window,    open,    uninterrupted,   and 

k  iiown  enjoyment  of  such  light  in  themnnner 

ill    V. !.  ch  It  is  Jit  present  enjoyed  and  claimed 

;\:st  bt!  shown  for  a  period  of  twenty  years. 

i.frduchi  V.  Mackenzie^  4  L.  R.,  £q.  4*il ;  36 

:i^-  J.,   Chanc.  518:  15  W.  R  614;  16  L.  T., 

I^ .  S.  1 14— V.  C.  M. 

Under  2  &  3  Will.  4,  c.  71.  ss.  3  and  4,  a 
j^arty  is  prescriptively  entitled  to  the  access 
a.i)d   use  of  light,  if  his  enjoyment  thereof 
oomnifiicfd  twenty   years    next    before   the 
l3riii;:ing  of  an  action  in  which  lijc  right  is 
c*intcstcd;  provided  sueh  enjoyment  has  not 
at  any  time  been  interrupted,  and  the  inter- 
ruption   acquiesced    in    f'»r    a  whole    year. 
J^'lif/U  V.  Thomas,  8  C.  &  F.  231;  West,  671 ; 

5  Jur.  811;  6'.  C.,  \n  King's  Bench  and  Ex- 
chequer Chamber,  11  A.  &  E.  088;  3  P.  &  D. 
44i. 

The  ptriod  of  twenty  yeare'  enjoyment, 
•which  confers  a  right  to  the  access  of  light, 
under  2  &  3  Will.  4,  c.  71,  s.  3,  is,  by  s.  4, 
tlie  period  of  twenty  years  next  before  any 
suit  or  action  wherein  ihe  claim  to  the  right 
was  br'»u!,dit  into  question,  and  is  not  limited 
to  the  period  of  twenty  years  next  before  the 
pending  suit  or  action.  Coo/fer  v.  IIuMmck^ 
12  C.  13.,  N.  8.  456;  31  L.  J..  C  P.  323;  6 
L.  T.,  N.  S.  826;  9  Jur.,  N.  S.  575. 

An  actual  enjoyment  of  lights  for  twenty 
years,  even  under  a  permission  verbally  asked 
for  by  tile  occupier  ol  a  house,  and  given  by 
the  person  having  right  to  obstruct,  is  suffi- 
cient to  confer  a  right  under  2  <&  3  Will.  4, 
c.  71,  s.  3.  The  enjoyment  under  that  sec- 
tion need  not  be  as  ol  right  or  adverse.  Lon- 
don {Mayor y  <tc.)  v.  Peicterers*  Company^  2  M. 

6  Rob.  40')— Tindal. 
Under  2  &  3  Will.  4,  c.  71,  s.  3,  a  party  is 

not  entitled  of  right  to  the  access  and  use  of 
light  over  contiguous  land,  unless  his  enjoy- 
ment thereof  htis  been  for  the  full  period  of 
twenty  years,  in  the  character  of  an  easement, 
distinct  from  the  enjoyment  of  the  land  itself. 
Ilarhridge  v.  Warwirk,  3  Exch.  552;  18  L.  J., 
Excb.  245. 

Mere  payment  of  rent  by  the  occupier  of  a 
house  for  the  une  of  lights  is  not  an  interrup- 
tion of  the  enjoyment  within  2  &  3  Will.  4, 
c.  71,  8.  3.  PI' fsU revs'  Company  v.  Parish 
CJcrW  Company.  6  Exch.  6;>0;  15  Jur.  965; 
20  L.  J.,  Exch.  362— Exch.  Cham. 

The  2&  3  Will.  4,  c.  71,  s.  3,  limiting 
twenty  years  as  the  period  for  acquiring  an 
indefciisible  right  to  the  access  and  use  of 
light,  is  retrospective,  so  that  such  an  ease- 
ment may  be  acquired  by  virtue  of  enjoyment 
prior  to  I  he  passing  of  the  act.  Simper  v. 
Foley,  2  Johns.  &  II.  555;  5.L.  T.,  N.  S.  669. 


To  acquire,  a  right  to  the  access  c»f  light 
and  air  by  actual  enjoyment,  under  2  &  3 
Will.  4,  c.  71,  s.  3,  it  is  not  necessary  that 
ihe  house  should  be  occupied,  or  that  it 
shotild  be  fit  for  immediate  occupation 
during  the  statutory  period.  Courtauld  v. 
LegK  4  L.  R.,  Exch.  126;  33  L.  J.,  Exch. 
45;  17  W.  R.  466;  19  L.  T.,  N.  S.  7,J7. 

A  house  was  slructursilly  completed,  the 
roof  finished,  the  fl'Ors  laid,  and  tlie  window^s 
put  in,  but  it  was  not  internally  completed 
nor  fit  for  hnbiiation.  It  so  remained  till 
within  a  period  of  twenty  yems  i>eforeacti«m, 
and  was  then  finished: — Held,  th.it  the 
owner  was  entitled  to  maintain  an  action  for 
the  obstruction  of  its  windows.     Ih. 

A  right  to  the  access  and  use  of  light  to  a 
house  cannot  be  acquired,  und<'r  2  &  3  Will. 

4,  c.  71,  8.  3,  by  the  lap»e  of  time  during 
which  the  owner  of  the  house,  or  his  occu- 
pying tenant,  is  aluo  the  occupier  of  the  land 
over  which  the  right  would  extend.  iMilt/inan 
V.  Grave,  6  L.  Ri,  Ch.  763;  25  L.  T.,  N.  S. 
52;  19  W.  R.  863. 

During  such  period  of  unity  oi  occu|wtion, 
the  running  of  the  twenty  years  un«ler  the 
statute  is  only  suspended.     10. 

Semble,  that  the  owner  in  fee  of  hmd  de- 
mised for  a  tenn  of  yeara  is  subject  to  any 
rigljt  t«>  access  and  use  of  light  over  his  land 
wliieh  may  be  acquired  by  the  owner  of  au 
adjoining  liousc  during  the  demise.     //>. 

A  right  to  free  passage  of  air  is  not  an 
easement  within  the  Prescription  Act,  2&  3 
Will.  4,  c.  71,  s.  2.  Wefjb  v.  Bird,  31  L.  J., 
C.  P.  3J5;  13  C.  B.,  N.  S.  841;  8  Jur.,  N. 
8.  621— Exch.   Cham. 

The  presumption  of  a  gnmt  from  long- 
continued  enjoyment  only  arises  where  the 
person  against  whr>m  the  right  is  claimed 
miifht  have  interrupted  or  pn* vented  the  ex- 
ercise of  tlnr  subject  of  the  supposed  grant: — 
Held,  therefore,  that  a  grant  of  the  rig! it  to 
the  free  and  uninterrupted  pissage  of  the 
currents  of  wirid  and  air  to  a  mill  from  over 
the  soil  of  another,  cannot  be  presumed  from 
an  uninterrupted  use  of  the  mill  for  twenty 
years.     Ih, 

The  twenty  years*  enjoyment  which,  under 
2  &  3  Will.  4,  c.  71,  s.  8,  gives  nn  absolute 
and  indefeasible  right  to  the  access  of  light, 
need  not  be  an  enjoyment  in  fact  ''  without 
interniption"  for  the  period  mentioned,  but 
an  enjoyment  without  .«uch  an  interruption  as 
is  contemplated  by  section  4,  viz.,  *'an  inter- 
ruption submitted  to  or  acquiesced  in  by  the 
party  interrupted  for  one  year"  after  notice. 
Oloter  V.  Coif  man.  10  L.  R.,  C.  P.  108;  23 
W.  R.  163;  44  L.  J.,  C.  P.  06;  31  L.  T.,  N. 

5.  684. 

And,  in  order  to  negative  submission  to  or 
acquiescence  in  the  interruption,  it  is  not 
necessary  that  the  party  interrupted  shall 
have  brought  an  action  or  a  suit,  or  taken  any 
active  steps  to  remove  the  obstruction;  it  is 
enough  to  show  that  he  has  in  a  reasonable 
manner  communicated  to  the  party  causing 
the  interruption  that  he  docs  not  really  sub- 
mit to  or  acquiesce  in  it.     Ih. 
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When,  therefore,  the  plaintiff  had  for  more 
than  twenty  years  enjoyed  the  access  of  light 
to  his  workshop,  through  a  window  against 
which  the  defendant  had  about  fourteen 
months  before  action  brought  erected  a  per- 
manent building  which  obstructed  it,  and  the 
plaintiff  had  taken  no  active  measures  to 
cause  the  obstruction  to  be  removed,  but  had 
several  times,  himself  or  by  his  tenant,  com- 
plained of  and  protested  against  it: — Held, 
that  it  was  a  question  proper  to  bo  left  to  the 
jury  whether  or  not  there  had  been  such  a 
submission  to  or  an  acquiescence  in  the  inter- 
ruption of  the  enjoyment  as  to  deprive  the 
plaintiff  of  the  right  to  the  light.     lb, 

Semble,  that  the  same  sort  of  evidence  of 
user  or  enjoyment  need  not  be  given  in  the 
case  (»f  a  light  as  in  the  case  of  a  claim  of  a 
right  of  way.     Jb. 

The  word  »* use"  in  s.  3  of  2  &  3  Will.  4.  c. 
71  (The  Prescription  Act),  points  to  the  actual 
admission  of  light  into  a  building,  and  not  to 
the  existence  of  any  particular  user  either  in 
kind  or  degree,  the  object  of  the  section  being 
to  give  title  to  relief,  but  not  to  define  its 
extent.  Madkey  v.  Scottish  Widowg!'  Fund 
Life  As^ranee  Society^  11  Ir.  R.,  Eq.  541 — 
Ch.  App. 

iVs  to  statutes  of  limitation  in  respect  of 
real  property,  generally, — see  Limitation  op 
Actions  and  Suits.  • 

—  by  iirescription  or  presumption  of  grant, 
independent  of  statute.] — Before  the  statute, 
twenty  years'  uninterrupted  enjoyment  of 
windows  looking  upon  the  land  of  aoother 
was  sufficient  ground  for  presuming  a  grant 
or  a  license  to  open  the  windows,  in  the 
absence  of  evidence  to  the  contrary.  CroM  v. 
LwyUy  4  D.  &  R.  234;  2  B.  &  C.  686. 

It  is  a  rule  of  law  that  there  can  be  no  pre- 
scription for  an  easement  of  light  and  air 
over  open  land.  Potts  y.  Smith,  6  L.  R.,  £q. 
311;  38  L.  J.,  Chaoc.  58;  18  L.  T.,  N.  8. 
620;  16  W.  R.  891— V.  C.  M. 

An  owner  of  a  windmill  cannot  claim, 
either  by  prescription,  or  by  presumption  of  a 
grant  arising  from  twenty  years'  acquiescence, 
to  be  entitled  to  the  free  and  uninterrupted 
passage  of  the  currents  of  wind  and  uir  to 
his  mill.  Webb  v.  Bird.  10  C.  B.,  N.  S.  208; 
30  L.  J.,  0.  P.  384;  0  W.  R.  899;  4  L.  T., 
N.  S.  445;  affirmed  on  appeal,  13  C.  B.,  N. 
S.  841 ;  8  Jur.,  N.  S.  621;  31  L.  J.,  C.  P.  335 
— Exch.  Cham. 

The  use  of  an  open  space  of  ground  in  a 
particular  way,  requiring  light  and  air,  for 
twenty  years,  does  not  give  a  right  to  pre- 
clude the  adjoining  owner  from  building  on 
his  land  so  as  to  obstruct  the  light  and  air. 
Boberts  v.  Macord^  1  M.  &  Rob.  230— Patte- 
son.  Recognized  and  acknowledged  to  be 
good  law  in  PotU  v.  Smith,  18  L.  T.,  N.  8. 
629;  16  W.  R.  891— V.  C.  M. 

Where  lights  had  been  enjoyed  for  more 
than  twenty  years,  adjoining  land  which 
within  that  period  had  been  glebe  land,  but 
was  conveyed  to  a  purchaser  under  55  Geo. 
8,  c.  147: — Held,  that  no  action  would  lie 


against  such  purchaser  for  buildiog  m>  as  to 
obstruct  the  lights,  as  the  rector,  who  wsi 
tenant  for  life,  could  not  ^gnint  the  ea«m*ntj 
and  therefore  no  valid  grant  could  be  pre- 
sumed. BarJeer  v.  BicJuirdson,  4  B.  &  A. 
579. 

In  a  suit  to  restrain  a  defend  not  from  build- 
ing so  as  to  obstruct  the  plaintifPs  ancient 
lights,  it  was  proved  that  for  a  period  of  more 
than  twenty  years,  extending  to  wit  bin  a  very 
short  time  before  the  bill  was  filed,  there  had 
been  unity  of  possession  of  the  properties  of 
the  plaintiff  and  the  defendant,  b-it  there  was 
no  evidence  of  there  ever  having   been  any 
unity  of  title;  and  it  was  proved  that  before 
the  unity  of  possession  commenced  the  .nocess 
of  light  to  the  windows  had  been  enjoyed  as 
far  b.ick  as  living  memory  went: — Held,  that 
the  plaintiff  had  established  his  title   to  the 
access  of  light,  by  proof  of  enjoyment  from 
time  immemorial,  independently  of  the  2  <fc  3 
Will.  4,  c.  71;  for  that  the  statute  docs  not 
take  away  any  of  the  modes  of  claiming^  ease- 
ments which  existed  before  its  passing*.   Atfn^ 
ley  V.   Ghner.  10  L.   R.,  Ch.  283;   44  L.  i. 
C'hanc.  623;    23  W.  R.  459;  82  L.  T.,  N.  S. 
845;  affirming  the  decision  of  the  Master  of 
the  Rolls,  8  L.  R.,  £q.  544;  43  L.  J.,  Chanc. 
777;  31  L.  T.,  N.  S.  219;  23  W.  R.  147. 

—  by  license  and  acquiescence.] — No  li- 
cense or  covenant  from  A.,  the  owner  of  ad- 
joining land,  to  put  out  or  not  to  obsiruct 
windows  in  the  house  of  B.,  is  to  be  infem-d 
from  the  circumstance  of  A.  being  a  party 
to  the  deed  by  which  the  house,  with  t'le 
windows  in  it,  was  conveyed  to  B.,  and  by 
which  deed  A.  conveyed  part  of  tiro  adjoin- 
ing land  to  B.  BlancJiard  v.  Bridges,  5  N.  & 
M.  507 ;  4  A.  &  E.  176 ;  1  H.  &  W.  030. 

Where  the  owner  of  adjoining  land  wit- 
nesses, without  objection,  alterations  in  the 
windows,  there  is  no  agreement  on  his  iwrt 
to  be  inferred  at  any  time  before  I  he  expira- 
tion of  twenty  years  not  to  obstruct  the  ac- 
cess of  light  and  air,  by  building  up  to  the 
extremity  of  his  land.     lb. 

If  A.,  in  licensing  B.  to  build  to  the  ex- 
tremity of  B.'s  ground  adjoining  that  of  A.*s, 
expressly  reserves  to  himself  the  right  uf 
building  to  the  extremity  of  his  own  ground 
when  he  shall  think  proper  to  do  so,  A.  may 
at  any  time,  within  twenty  years,  build  to  ihe 
extremity  of  his  own  land,  though  he  thcruJty 
renders  the  house  of  B.  dark,  damp  and  un- 
inhabitable,    lb. 

A.,  the  side  of  whose  house  adjoined  B.'8 
lawn,  wrote  to  B.  as  follows: — **  Before  the 
last  coat  of  paint  is  put  on  the  side  wall,  we 
wish  to  place  a  window  in  it,  and  our  work- 
men say  it  can  be  finished  off  more  neatly 
with  your  permission  to  place  the  necessary 
ladder.  The  motive  for  d«ang  this  is,  that  I 
should  gain  a  more  cheerful  view  of  the  com* 
mon,  and  passing  <»bject9."  B.  replied,  **  Von 
are  welcome  to  place  a  ladder  in  my  groumls:" 
— Held,  that  this  did  not  amount  to  a  license 
by  B.  to  A.  to  open  a  window  in  the  side  of 
A.^s  house;  and  therefore  that  B.  might  ob- 
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viruct  the  window  by  an  erection  on  her  own 
land.  Bridges  v.  Blanehftrd,  3  N.  &  M.  601 ; 
1  A.  &  E.  536. 

If  an  adjoining  owner  knowin^i^ly  permits  a 
messuage  and  premises  to  be  rebuilt  of  an  in- 
creased* size  and  height,  with  the  alteration  of 
ancient  lights,  and  the  opening  new  lights 
upon  an  additional  floor,  he  cannot  object  to 
them  after  they  arc  complete,  or  assert  a  right 
to  raise  a  party  wall,  and  build  upon  his  own 
property  so  high  as  to  render  the  new  build- 
in^i^s  less  accessible  to  light  and  air  than  they 
"were  at  the  completion  of  the  work.  Cotch- 
ing  V.  Bassett,  0  Jur.,  N.  S.  590;  32  L.  J., 
Chanc.  286;  33  Beav.  101;  11  W.  R.  197. 

By  a  parol  agreement  between  A.,  the 
owner  of  land  and  dwelling-houses,  and  B., 
also  the  owner  of  land  and  buildings  adjoin- 
ing, a  rocky  piece  of  ground  which  stood 
close  to  A.'s  freehold  was  reduced  by  B ,  so 
as  to  admit  further  light  and  air  to  A.'s 
dwellings,  and  buildings  were  erected  by  B., 
so  as  to  be  attached  to,  and  to  constitute  an 
encroaclunent  on,  A.'s  freehcild.  A.  was  cog- 
nizant of  and  offered  no  objection  to  the  work 
as  it  proceeded,  but  acquiesced  therein: — 
Held,  that  the  Statute  of  Frauds  did  not  ap- 
ply to  such  an  agreement.  Fisher  v.  Jfoon, 
11  L.  T.,  N.  8.  623. 

As  to  effect  of  licenses,  in  general,- ^see 
License. 

Nature  and  extent  of  right  acquired.] — An 
act  of  parliament  alone  can  give  any  person 
'  the  right  of  taking  the  property  of  another 
without  his  consent  on  payment  of  an  ade- 
quate pecuniary  compensation,  and  the  right 
to  light  and  air  is  as  much  property  as  the 
land  which  enjoys  this  easement  on  the 
land  of  another.  Danball  v.  Walters^  35 
Beav.  565. 

If  tlic  owner  of  a  tenement  has  windows 
looking  upon  the  premises  of  another,  he  can- 
not increase  their  size  or  number,  or  claim 
more  extensive  rights.  Cooper  v.  Ilubbuck^  30 
Beav.  160;  31  L.  J.,  Chanc.  123;  7  Jur.,  N. 
B.  457 ;  9  W.  R.  352. 

Where  a  purchaser  takes  with  notice  of  ad- 
joining windows,  ho  is  thereby  put  upon  his 
inquiry  as  to  whether  they  are  privileged  or 
not,  and  if  privileged  it  is  immaterial  whether 
as  modem  windows  by  grant,  or  as  ancient  by 
prescription.  MUes  v.  Tuhin^  16  W.  It.  465; 
17  L  T.,  N.  S.  433— C. 

The  title  to  light  acquired  under  2  &  8 
Will.  4,  c.  71,  8.  3,  by  a  twenty  years'  enjoy- 
ment, is  a  right  to  a  certain  amount  of  light 
only,  and  does  not  prevent  the  owner  of  one 
of  the  adjacent  tenements  from  altering  the 
aperture  through  which  that  amount  of  light 
approaches.  Maguire  v.  Grattan,  16  W.  R. 
1180;  2  Ir.  R.,  Eq.  246. 

The  2  &  8  Will.  4,  c.  71,  has  not  altered 
the  law  as  to  the  nature  and  extent  of  light  to 
which  the  owner  of  an  ancient  light  is  en- 
titled. Kelk  ▼.  Pearson,  6  L.  R.,  Ch.  809;  24 
L.  T.,  N.  8.  890;  19  W.  R.  655. 

The  owner  of  an  ancient  light  is  entitled  to 
prevent  his  neighbor  from  obstructing  the 


access  of  light,  so  as  to  render  the  house  pos- 
sessing the  ancient  light  substantially  less 
fit  for  occupation.     lb. 

The  right  conferred  or  recognized  by  2  &  3 
Will.  4,  c.  71,  is  an  absolute  indefeasible 
right  to  the  enjoyment  of  the  liglit  without 
reference  to  the  purpose  for  which  it  is  used. 
Tounge  v.  Shajjcr,  27  L.  T.,  N.  S.  643;  21 
W.  R.  1-35— V.  C.  M. 

A  man  is  entitled  to  the  preservation  of 
his  ancient  lights,  even  though,  at  the  time, 
he  is  not  using  them  for  purposes  requiring 
the  amount  of  light  laid  claim  to.     lb. 

The  Bristol  Improvement  Act,  1840,  en- 
acts, that  no  opening  shall  be  made  in  any 
party-wall  except  for  communication  from 
one  building  to  another.  The  plaintiff  had 
a  house,  one  wall  of  which  was  to  the  height 
of  the  first  story  a  pnrty-wall  between  his 
house  and  a  building  belonging  to  the  de- 
fendant, but  above  that  height  had  anciont 
windows  opening  to  the  external  air.  The 
plaintiff  pulled  down  his  house,  and  pro- 
posed to  rebuild  it  with  windows  in  the  same 
position  as  before.  Before  doing  this,  he  gave 
notice  to  the  defendant,  under  the  act,  that 
the  wall,  which  he  described  as  a  party  wail, 
was  out  of  repair,  and  a  certificate  of  two 
surveyors  was  given,  directing  the  party- wall 
to  be  built  at  the  joint  expense  of  the  plaint- 
iff and  of  the  defendant,  llie  defendant 
afterwards  proceeded  to  erect  a  building 
which  would  obstruct  the  light  comjng  to 
theanoient  windows  of  the  plaintiff: — Ileld, 
that  the  wall  al>ove  the  defenduni^s  building 
was  not  a  party-wall;  and  that  the  plahitiiOf 
was  not  precluded  from  making  windows  in 
it;  and  an  injunction  was  gratited,  restrain- 
ing the  defendant  from  obstructing  his  an- 
cient lights.  Weston  v.  Arnold^  8  L.  R.,  Ch. 
1084. 

The  plaintiff  obtained  an  ex  parte  injunc- 
tion upon  filing  the  bill;  but  no  mention  was 
made  in  the  bill,  or  in  the  affidavit  in  sup- 
port of  the  motion,  of  tlie  notice  to  pull  down 
the  wall,  or  the  certificate  of  the  surveyors: — 
Held,  that  inasmuch  as  these  facts  were  only 
important  as  raising  a  point  of  law,  based  on 
an  unreasonable  con'struction  of  the  act,  they 
were  not  material  facts,  and  the  plaintiff  was 
justified  in  omitting  them.     lb. 

There  is  no  difference  in  the  right  of  an 
owner  of  land  to  the  ordinary  casement  of 
light,  whether  it  is  acquired  by  twenty  years' 
user  or  by  grant  from  tlie  owner  of  the 
servient  tenement;  and  if  the  gnintis  ac«om- 
panied  by  a  covenant  for  quiet  enjoyment  of 
the  premises,  such  covenant  does  not  enlarge, 
the  rigiit  of  the  covenantee  so  as  to  entitle 
him  to  an  injunction  in  equity  to  restrain  an 
obstruction  where  the  damage  is  not  suf- 
ficient to  enable  him  to  maint^iin  an  action 
at  law.  Leech  v.  Sckweder,  0  L.  R..  Ch.  463; 
22  W.  R.  633;  43  L.  J.,  Chanc.  487;  SOL. 
T.,  N.  S.  586;  reversing  the  d<*ci8ion  of  the 
Master  of  the  Rolls,  22  W.  R.  292;  43  L.  J., 
Chanc.  232. 

But  it  is  otherwise  where  the  right  to  light 
claimed  is  not  thp  ordinary  easement,  but  a 
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6peci:il  right  created  by  the  covenant;  in 
whicli  case  a  court  of  equity  will  grant  an  in- 
juticiion  without  regard  to  tiic  amount  of 
damage.     Jb. 

WIkii  the  court  was  not  satisfied  from  the 
critlfncc  whether  the  wall  prop«>sed  to  be 
builr  by  ihc  diftml.int  would  or  not  be  a 
matiTJnl  obstniciion  tn  the  plaintilT's  ligiits, 
the  coutt  directed  a  temporary  s(ireen  to  be 
erected  to  the  height  of  the  pro|>»)8ed  wall, 
an  i  a{i|K)inteit  a  surveyor  to  report  on  the 
effect,     lb. 

The  right  of  an  owner  of  ancient  lights  is 
to  pnvent  his  neighbor  from  obstructing 
the  Hcc-ens  of  sufficient  light  and  air  to  sueh 
an  extent  as  to  render  his  house  substantially 
less  comfortable  and  enjoyable,  jind  The  Pre- 
scription Act,  2&d  Will.  4,  c.  71,  has  not 
altered  the  nature  of  the  right  or  the  |)rin- 
ciple  on  which  it  is  to  l>c  determined  wlietlier 
it  has  l)een  infringed,  but  has  merely  sub- 
stituted a  statutory  title  for  an  >issumed  grant. 
City  of  London  Breicenj  Company  v.  I'eniiant. 
4a  lu  J.,  Chanc.  457;  9  L.  R,  Ch.  212;  29 
L.  T.,  N.  S.  7.V,;  22  W.  U.  172.. 

An  agreement  to  grant  A.  a  lease,  in  a  form 
set  out  in  a  schedule,  of  property  in  the  city, 
as  soon  as  tiic  house  then  in  course  of  erec- 
tion by  A.  on  the  property  shoid  I  be  com- 
pleted, contained  a  proviso  that  nothing 
therein  ccmtained  should  give  A.  a  right  to 
any  casement  vsduoh  did  not  belong  to  the 
prcmis(>s  agreed  to  be  demised  as  they  then 
existed,  nor  to  any  right  of  light  an<l  air  de- 
rived from  over  the  houses  opposite  (which 
belonged  to  the  lessors).  The  lease  subse- 
quently granted  was  of  the  land  together 
with  tite  house  erected  therein,  and  all  lights, 
easements,  and  appurtenances  thereto  belong- 
ing, in  accordance  with  the  scheduled  form: 
— Held,  that  the  grant  by  the  lease  of  lights 
and  easements  was  controlled  by  the  anteced- 
ent agreement,  which  was  to  be  re:id  as  part 
of  the  lease:  and  that  A.  was  not  entitled  to 
restrain  the  lessees  of  the  opposite  houses 
from  building  so  as  to  obstruct  the  access  of 
light  and  air  to  his  premises  from  over  such 
houses.  Salaman  v.  Olover,  20  L.  R.,  £q. 
444;  44  L.  J.,  Chanc.  ^51;  32  L.  T.,  N.  S. 
792;  23  W.  R  722— V.  C.  B. 

Abandonment  and  alteration.] — If  an  ancient 
light  has  been  completely  shut  up  with  brick 
and  mortar  above  twenty  years,  it  loses  its 
privilege.  Lawrence  v.  Obee^  3  Camp.  514 — 
Ellen  borough. 

A  right  to  light  is  acquired  by  mere  user, 
and  may  be  forfeited  by  non-user,  though  for 
less  than  twenty  years,  unless  an  intention  is 
manifested,  when  the  non-user  commences,  to 
resume  the  right  within  a  reasonable  time. 
Moore  v.  Ilavoson,  5  D.  &  R.  234;  3  B.  &  C.  332. 

The  right  to  an  unobstructed  access  of  light 
and  air  through  a  window  is  lost  by  a  ma- 
terial alteration  in  the  side  of  the  wall  in  which 
the  window  was  placed.  Blanclmrd  v.  Bridges^ 
5  N.  &  M.  5G7;  4  A.  &  E.  170;  1  H.  &  W.  C30. 

The  plaintiff  was  owner  of  a  house  in  which 
there  were  ancient  windows.    His  predecessor 


blocked  them  up,  and  they  continued  blocked 
up  for  nearly  twenty  years.     The  defendant 
purchased  the  adjoining  land,  and  proposed 
to  build  iipon  it.     The  plaintiff,  by   way  of 
asserting  the  right  to  the  light,  reopened  hb 
ancient  windows.     The  defendant  obstructed 
them.     On  the  trial  of  an  action  for  this  ob- 
struction, the  judge  directed  the  jury  tbsit,  if 
the  right  to  liglit  had  once  been  ncqnired,  it 
continued,  unless  lost;  and  he  directed  them, 
if  tlicy  thought  the  right  had  once   been  ac* 
quired,  to  find  for  the  plaintiff,  unless  they 
thought  his  predecessor  had,  in  blocking  up 
the  windows,  manifested  an  intention  of  p^-r- 
manentiy  abandoning  his  right  to  the  light, 
or  unless  they  thought  that  the  windows  had 
been  kept  so  closed  as  to  lead  the  defeodant 
to  alter  his  |)osi^on  in  the  reasonable  belief 
that  the  windows  had  been  permanently  aban- 
doned.    The  plaintiff  having  had  a  verdict: 
— Hchl.  that  the  defendant  had  no  ground  to 
complain  of  this  as  a  misdirection.     Slake  r. 
Siufjers.  8  El.  &  Bl.  31;  3  Jur.,  N.  S.  125«; 
20  L.  J.,  Q   B.  257. 

Where  an  owner  of  the  dominant  tenement 
has  exceeded  the  limits  of  the  right  whi'-^h 
he  has  acquired  to  the  access  of  light  and  air, 
by  opening  an  additional  window,  leaving  his 
ancient  windows  unaltered,  he  has  not  neces- 
sarily lost  or  suspended  his  admitted  right,  bat 
the  opening  of  the  additional  window  justifies 
the  owner  of  the  servient  tenement  in  obstruct- 
ing the  ancient  windows,  if  the  doing  so  is  un- 
avoiduble,  in  the  cverciso  of  his  right  to  ob- 
struct the  new  window.      Binckes  v.  PamA,  11 
C.  B.,  N.  S.  324;  8  Jur.,  N.  S.  360;  81  X..  J., 
C.  P.  121 ;  10  W.  R  424;  6  L.  T.,  N.  8.  125. 

The  princi))lc  as  to  ancient  lights  is.  that 
the  owner  of  the  dominant  tenement  cannot 
depart  fmm  the  mode  of  user  substantially. 
Fie  cannot  change  the  position  of  his  lights, 
nor  increase  the  original  aperture  into  which 
windows  have  been   put;  but  if  he  has.  in 
using  his  right,  contracted  to  any  given  ex- 
tent the  original  opening  by  windows  of  an- 
tique and  clumsy  structure,  he  may,  witliout 
affecting  his  right,  replace  those  windows  by 
windows  of  an  improved  structure  that  let  in 
more  light  and   air.     Turner  v.   Spooner,  1 
Drew.  &  Sm.  407;  7  Jur.,  N.  S.  1008;  30  L. 
J.,  Chanc.  801;  9  W.  R.  684;  4  L.  T.,  N.  8. 
732. 

If  a  building,  after  having  been  used  for 
twenty  years  as  a  malt-house,  is  converted 
into  a  dwelling-house,  in  its  new  state  it  is 
entitled  only  to  the  same  degree  of  light 
which  was  necessary  to  it  in  the  former  state, 
and  the  owner  of  the  adjoining  ground  may 
lawfully  erect  a  wall  which  prevents  the  ad- 
mission of  sufficient  light  for  domestic  pur- 
poses, if  what  is  still  admitted  would  be 
cnoHgh  for  the  making  of  malt.  Martin  v. 
GchUy  1  Camp.  822— Macdonald. 

If  a&  ancient  window  is  raised  and  en- 
larged, the  owner  of  the  adjoinin<j  land  can- 
not lawfully  obstruct  the  passage  of  light  and 
air  to  any  part  of  the  space  occupied  by  the 
ancient  window,  although  a  greater  portion 
of  light  and  air  is  admitted  throagh  toe  un- 
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.»str acted  part  of  the  en1ar<yed  window  tlian 
anciently  enjoyed.  Chandler  v.  Thamp' 
3  Camp.  80— Lc  Blanc. 

A  party  may  so  alter  the  mode  of  enjoy- 
Lent  of  ancient  lights  as  to  lose  the  right  to 
'fcftiem  altogether.  Qarritt  v.  Sharp,  4  K.  & 
lAlS.  894;  3  A.  &  £.  305;  1  11.  &  W.  224. 

Where  lights  had  been  put  out  and  enjoyed 
^^n^ithout  interruption  for  above  twenty  years, 
during  the  occupation  of  the  opposite  prem- 
ises, by  a  tcnnnt,  that  will  not  conclude  the 
landlord  of  such  opposite  premises,  without 
evidence  of  his  knowledge  of  the  fact,  which 
is  the  foundation  of  presuming  a  grunt 
against  him,  and  consequently  will  not  con- 
clude a  succeeding  tenant,  who  was  in  pos- 
session under  such  landlord,  from  builaing 
up  a^irainst  such  encroaching  lights.  DanUl 
V.  Northy  11  East,  372. 

Where  the  plaintiff  is  entitled  to  lights  by 
means  of  blinds  fronting  a  garden  of  the 
defendant's,  which  he  takes  away,  and  opens 
an  uninterrupted  view  into  the  garden,  the  de- 
fendant cannot  justify  making  an  erection  to 
prevent  the  plaintilf  from  so  doing,  if  he 
thereby  renders  the  plaintiff^s  house  more 
dark  than  before.  OottereU  v.  Griffithtj  4 
Esp.  09 — Kenyon. 

The  easement  of  a  party  to  have  his  light 
and  air  unobstructed  by  newly-erected  build- 
ings is  not  lost  or  diminished  by  the  circum- 
stance that,  by  means  of  clearances  effected  in 
the  neighborhood  by  other  parties  shortly  be- 
fore the  alterations,  the  pai-ty  acquired  more 
light  than  the  buildings  could  subtract. 
Byert^  Company  v.  King^  9  L.  R,  Eq.  438; 
89  L.  J.,  Chanc.  339;  18  W.  R.  404;  22  L.  T., 
N.  8.  120-V.  C.  J. 

Where  a  house  is  erected  on  the  site  of  an 
old  house  which  has  been  burnt  down,  the 
windows  of  which  were  ancient  lights,  the 
question  whether  the  character  of  ancient 
lights  attaches  to  the  new  windows  depends 
on  the  question  whether  the  servitude  they 
would  impose  on  the  servient  tenement  Is  sub- 
stantially the  same  as  that  which  previously 
existed;  and  where  the  windows  of  a  new 
house  so  erected,  although  somewhat  differing 
in  form  from  the  windows  of  the  old  house, 
were  of  about  the  same  area,  and  very  nearly 
in  the  same  positions: — Held,  that  the  servi- 
tude imposed  on  the  servient  tenement,  not 
being  a  more  onerous  nor  a  different  servitude, 
the  character  of  ancient  lights  attached  to  the 
new  windows.  Curriers^  Company  v.  Corhett, 
2  Drew.  &  8m.  35;  affirmed  on  appenl,^  11 
Jur.,  N.  S.  719;  13  W.  R.  538;  13  L.  T.,  N. 
8.  154— L.  J. 

Where  the  owner  of  a  house  sells  a  piece  of 
adjoining  land,  the  purchaser  may  build  on 
it  as  he  pleases;  and  the  vendor  cannot  pre- 
vent his  doing  so,  even  although  the  buildmgs 
erected  on  it  may  interfere  with  his  ancient 
lights.     lb. 

A  building  containing  ancient  lights  was 
pulled  down  and  replaced  by  another,  in 
which  the  front  was  set  back  and  a  dormer 
window  converted  into  a  sky- light.  Held, 
that  the  right  to  access  of  light  was  not  lost. 
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National  Provincial  Plate- Olasn  Insurance 
Company  v.  Prudential  Asmrnnce  Company,  6 
L.  R.,  Ch.  Div.  757;  40  L.  J.,  Chanc.  Div. 
871 ;  37  L.  T.,  N.  S.  91 ;  20  W.  K.  20— Fry,  J. 

Held,  also,  that  any  substantial  alteration 
in  the  plane  of  the  windows  destroys  the 
right.     Ih. — ^Jesscll,  M.  K. 

Held,  also,  that  the  right  remains  where 
any  portion  of  the  light  which  would  have 
passed  over  the  servient  tenement  through 
the  old  windows  passes  also  through  the  new 
windows.     lb, — Fry,  J. 

As  to  right  to  obstruct  alterations, — see 
this  title,  II.,  1;  effect  of  alterations  upon 
remedy  for  obstruction, — see  this  title,  II.,  2. 

Sztinguishment ;  merger.] — A  union  of  the 
ownership  of  dominant  and  servient  tene- 
ments for  different  estates  does  not  extinguish 
an  easement  of  this  description,  but  merely 
suspends  it  so  long  as  the  union  of  ownership 
continues,  and  u])on  a  severance  of  the 
ownership  the  easement  revives.  Simper  v. 
Foley,  2  Johns.  &  H.  655;  5  L.  T.,  N.  8.  009. 

Where  a  right  to  an  easement  of  this  de- 
scription is  acquired  against  an  owner  of  a 
leasehold  interest  in  the  servient  tenement,  it 
is  acquired  also  against  the  owner  of  the  re- 
version,    lb. 

A.  and  B.  occupied  houses  adjoining  each 
other,  as  tenants  under  leases,  both  of  which 
were  granted  by  the  same  lessor  on  the  same 
day,  and  both  expiring  at  the  same  time.  B. 
by  building  on  his  own  premises  obstructed 
a  window  m  the  house  of  A.,  though  the  lat- 
ter had  had  an  uninterrupted  enjoyment  of 
light  and  nir  for  more  than  twenty  years: — 
Held,  that  the  circumstance  of  the  two  houses 
being  held  under  the  same  landlord,  and  for 
the  same  term,  did  not  prevent  the  one  ten- 
ant from  acquiring  an  indefeasible  right  to 
light  as  against  the  other.  Frewen  v. 
Philipps,  11  C.  B.,  N.  S.  449;  7  Jur.,  N.  S. 
1240;  30  L.  J.,  C.  P.  350;  9  W.  R.  78^— 
Exch.  Cham. 

n.  Obstruction. 

1.   What  constitutes  ;  and  Right  to  obstruct. 

What  amounts  to  an  illegal  obstmction.] — 
That  diminution  of  light  and  air  which  the 
law  recognizes  as  the  ground  of  an  action, 
against  a  party  who  builds  near  another's 
premises,  is  such  as  really  makes  them,  to  a 
sensible  degree,  less  lit  for  the  purposes  of 
business  or  of  occupation.  Parker  v.  Smith, 
5  C.  &  P.  438— Tindal. 

To  constitute  an  illegal  obstruction,  by 
building,  of  ancient  lights,  it  is  not  sufficient 
that  the  plaintiff  has  less  light  than  he  had 
before;  but  there  must  be  such  a  privatif>n  of 
light  as  will  render  the  occupation  of  Jiis 
house  uncomfortable,  and  prevent  him,  if  in 
trade,  from  carrying  on  his  business  as  bene- 
liciaUy  as  he  had  previously  done.  Back  v. 
Stac^,  2  C.  &  P.  405— Best. 

To  sustain  an  action  for  darkening,  windows, 
it  is  not  sufficient  that  a  ray  or  two  of  light 
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should  be  obstructed.  Tlje  question  is,  I 
whether,  in  consequence  of  the  obstruction, 
the  plaintiff  lias  less  light  than  before,  to  so 
considerable  a  degree  nb  to  injure  his  property 
in  point  of  value  or  occupation.  Pr ingle  v, 
Wemham,  7  C.  &  If.  377— Denman.  B.  P., 
WelU  V.  Ody,  7  C.  &  P.  410~-Parke. 

As  to  injunction  against  obstruction, — see 
this  title,  II.,  2;  recovery  of  damages, — see 
this  title,  XL,  3. 

Right  to  create  obstmctioD.] — The  right  to 
obstruct  light  possessed  by  an  owner  of  a 
servient  teuement  is  simply  his  right  of 
building  on  his  own  land,  and  the  opening 
of  new  windows  by  tlic  owner  of  the  domi- 
nant tenement  neither  confers  nor  enlarges 
such  right.  Tapling  v.  Jones^  11  H.  L.  Cas. 
200;  20  C.  B.,  N.  S.  100:  11  Jur.,  N.  S.  800; 
34  L.  J.,  C.  P.  842;  13  W.  R.  617;  12  L.  T., 
N.  S.  655.  Compare  Staight  or  Straight  v. 
Burn,  5  L.  R.,  Ch.  103;  89  L.  J.,  Chanc. 
280;  22  L.  T.,  N.  8.  831;  18  W.  U.  243. 

The  **  invasion  of  privacy  by  opening  win- 
dows "  is  not  a  legal  wrong  or  an  injury,  the 
opening  of  new  windows  being  in  law  an 
innocent  act.     Ih, 

Where,  therefore,  the  owner  of  a  dominant 
tenement,  while  preserving  one  ancient  win- 
dow, altered  old  windows,  and  opened  new 
windows  upon  the  eame  side  of  his  house, 
BO  that  the  owner  of  the  semen t  tenement 
was  obliged,  in  obstructing  the  new  and 
altered  lights,  also  to  obstruct  tl^e  ancient 
lights: — Held,  that  such  obstruction  was  il- 
legal.    11). 

A.  was  an  owner  and  occupier  of  a  house 
of  three  stories,  which  had  an  ancient  win- 
dow on  each  floor.  He  altered  the  windows 
in  the  two  lower  floors,  leaving  the  window 
in  the  third  floor  unaltered.  He  also  built 
two  new  stories  to  his  house,  with  windows 
intended  to  bo  ])ermanent.  He  did  not  in- 
tend by  making  these  alterations  to  abandon 
any  privilege  of  his  ancient  windows.  B., 
the  owner  of  adjoining  premises,  could  not 
obstruct  the  new  windows  in  the  upper  floors, 
without  also  obstructing  the  olil  windows, 
and  he  built  on  his  own  land  a  wall  which 
had  the  effect  of  obstructing  ail  A/s  win- 
dows. A.  afterwards  blocked  up  his  new 
windows,  and  sued  B.  for  continuing  the 
obstruction  of  the  wall,  which  he  refused  to 
remove:— Held,  that  B.  had  not  at  any  time 
the  right  to  build  a  wall  which  would  have 
the  effect  of  obstructing  the  ancient  lights  in 
A.'s  house,  although  the  new  windows  could 
not  otherwise  have  been  obstructed.  Jones  v. 
Taplinff,  11  C.  B.,  N.  S.  289;  8  Jur.,  N.  S. 
338;  31  L.  J.,  C.  P.  342;  10  \V.  R.  441;  5  L. 
T.,  N.  S.  728;  and  S.  C,  in  Exch.  Chnm.,  12 
C.  B.,  N.  S.  820;  9  Jur.,  N.  S.  420;  aftirmed, 
but  on  a  different  ground.     Jh. 

In  1855,  the  owners  in  fee  of  a  house  and 
adjoining  land  granted  to  trustees  a  Icjise  of 
the  land  for  ninety-nine  years,  and  they 
covenanted  to  build  upon  it  according  to  a 
plan.  In  1850,  the  owners  conveyed  the  re- 
version in  fee  of  the  lands  to  the  trustees;  in 


1857,  the  owners  conveyed  tlie  house  in  f^  to 
a  person  under  whom  the  plaintiff  obtainiai 
possession.  The  defendant  subsequently, 
with  the  authority  of  the  trustees,  built  upon 
the  land  so  as  to  obstruct  the  lig^ht  and  air, 
which  for  upwards  of  twenty  years  had  come 
to  the  windows  of  the  plaintiff's  liou«?.  If 
he  had  built  according  to  the  plan  in  the 
lease,  the  obstruction  would  not  Iiave  been  t<\ 
the  same  extent.  Until  the  lease  'was  j^ranted 
there  had  never  been  any  severance  either  in 
the  title  to  or  possession  or  occupancy  of  the 
land  and  house,  and  the  same  had  been  oc- 
cupied and  used  together  by  the  proprietors 
for  upwards  of  fifty  years: — Held,  that  the 
plaintiff  could  maintain  no  action  against  the 
defendant  for  building  on  the  land,  so  as  to 
obstruct  the  light  and  nir  whicli  formerly 
came  to  the  windows  of  the  j)lain tiff's  house. 
White  V.  Bafts,  7  II.  &  N.  722;  8  Jur.,  N. 
S.  812;  31  L.  J.,  Exch.  283;  5  L,  T.,  N.  S. 
843. 

Where  an  owner  of  ancient  lights  ptsts  in 
new  lights,  the  owner  of  the  ndjoining  land 
has  a  right  to  obstruct  the  new  lights,  and,  if 
it  is  necessary  for  that  i)urpose,  even  to 
obstruct  the  old  lights.  Buries  v.  Marshall, 
7  Jur.,  N.  S.  720;  9  W.  IT.  308;  4  L.  T.,  N. 
S.  105;  1  Drew.  &  Sm.  557. 

A  landlord  of  two  houses  granted  a  \cnseaf 
(me  house  and  its  appurtenances  in  considera- 
tion of  certain  repairs,  part  of  which  was  the 
addition  of  windows.  The  tenant  of  t!ie  ad- 
joining house  aftei-wards  surrendered  his 
lease  to  the  landlord,  and  took  a  new  lease 
from  him:— Held,  that  the  tenant  of  the  ad- 
joining house  could  not  obstruct  the  windows 
so  added.     Jb. 

The  plaintitf  purchased  a  house  of  A.,  and 
the  defendant  at  the  same  time  ]>urchased  of 
A.  the  adjoining  land,  upf»n  which  an  erec- 
tion of  one  story  high  had  formerly  stood. 
In  the  conveyance  to  the  plaintiff,  his  house 
was  described  as  bounded  by  building  ground 
belonging  to  the  defendant: — Held,  that  the 
defendant  was  not  entitled  to  a  greater  height 
than  one  story,  if  by  so  doing  he  obstructed 
the  plaintiff^s  lights.  Swanjif>orough  v. 
Coventry,  9  Bing.  305;  2  M.  &  Scott,  862. 

A.,  the  owner  of  two  adjoining  houses, 
granted  a  lease  of  one  of  them  to  B.  lie 
afterwards  leased  the  other  to  C,  tliere  then 
existing  in  it  certain  windows.  After  thisB. 
accepted  a  new  lease  of  his  house  from  A. : 
— Held,  that  B.  could  alter  his  tenement,  so 
as  to  obstruct  windows  existing  in  C.'s  house 
at  the  time  of  C.'s  lease  from  A.,  tliough  the 
windows  were  not  twenty  years  old  at  the 
time  of  the  alteration.  Coutts  v.  Gorham^  M. 
&  M.  390— Tindal. 

An  owner  of  a  house,  in  which  tliere  were 
ancient  lights,  rebuilt  it,  and  in  so  doing 
altered  the  position  of  some  of  the  ancient 
windows,  and  also  opened  new  windows. 
The  defendant  proposed  to  build  so  as  to  ob- 
struct hotli  the  new  and  ancient  windows: — 
Held,  that  as  he  could  not  possibly  obstruct 
the  new  windows  without  at  the  same  time 
obstructing  the  ancient  lights,  the  owner  was 
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not  entitled  to  an  injunction.      Weatherhj  v. 
Itoss,  32  L.  J«,  Chanc.  128;  1  II.  &  M.  340. 

Any  alteration  of  ancient  lights,  although 
not  prejudicial  to  the  owner  of  the  servient 
tenement,  gives  liini  a  right  to  obstruct  them. 
0</tchingy,  Bassett,  32  Bcav.  101;  83  L.  J., 
Clianc.  286. 

As  to  effect  of  alterations,  generally, — see 
this  title,  I. 

In  1864,  A.  granted  to  B.  a  lease  for 
twenty-one  years  of  a  house  "together  with 
all  edifices  .  .  .  lights  .  .  .  casements, 
advantages  and  appurtenances  thereto  belong- 
ing, or  therewith  held,  used  or  enjoyed." 
At  the  date  of  the  lease  A.  held,  for  the  resi- 
due of  a  term  expiring  at  Christmas,  1808, 
an  adjoining  house,  over  which  most  of  the 
light  came  to  the  back  windows  of  the  house 
leased  to  B.  On  the  expiration  of  his  lease  A. 
purchased  the  fee  simple  of  the  adjoining 
iiouse,  and  in  1872  he  pulled  down  that  house 
^vith  the  intention  of  rebuilding  it  to  a  greater 
height  than  its  former  height.  B.,  whose 
lights  were  not  ancient  ligiits,  filed  a  bill  to 
restrain  A.  from  raising  the  new  house  to  a 
greater  height  than  the  old  house:— Held, 
that  the  lease  to  B.  only  amounted  to  a  grant 
of  the  light  coming  over  the  adjoining  house 
during  A.'s  term  in  it,  and  that  on  subse- 
quently acquiring  the  fee  simple  of  the  adjoin- 
ing house  A.  was  not  estopj>ed  either  at  law 
or  in  equity  from  dealing  with  the  house  in 
such  a  way  as  to  interfere  with  B.'s  lights. 
Booth  V.  AlcocH:,  29  L.  T.,  K  S.  231;  21  W. 
R.  743;  8  L.  R.,  Ch.  063;  42  L.  J.,  Chnnc. 
557. 

A  lessor  granted  a  lease  for  twenty-one 
years  of  a  house  with  its  appurtenances, 
among  which  lights  were  specined.  At  the 
time  of  the  gi'ant  he  held  an  adjoining  house 
for  a  term  of  years.  lie  subsequently  ac- 
quired the  reversion  expectant  on  the  term 
in  the  adjoining  house;  and  after  the  expira- 
tion of  the  term  ho  proceeded  to  build  on  the 
site  of  the  adjoining  house  in  a  manner  which 
might  interfere  with  the  lights  of  the  demised 
house,  those  lights  not  being  anaient  lights: 
— Held,  that  the  lessor  was  not  by  his  grant 
prevented  from  so  building.     lb. 

A  lease  of  a  house  for  twenty-one  years  was 
made  by  a  deed  containing  general  words  in- 
cluding **  lights."  At  the  date  of  the  lease, 
the  defendant  w^as  entitled,  as  under-lessee, 
for  a  term  of  which  rather  more  than  four 
years  were  then  unexpired,  to  certain  premises 
adjoining  the  hquse  so  leased  to  the  plaintiff, 
and  over  which  light  found  access  to  the 
house.  Nine  years  after  the  date  of  the  lease, 
the  defendant,  having  purchased  the  fee  of 
these  adjoining  premises,  commenced  build- 
ing thereon  so  as  to  interfere  with  the  light  of 
plaintiff *s  house.  In  a  suit  by  the  plaintiff 
lor  an  injunction  to  restrain  tiic  defendant 
from  so  building  as  to  interfere  with  the 
light  thus  coming  to  his  house: --Held,  that 
no  warranty  or  bargain  could  be  implied 
from  the  general  words  thai  the  plaintiff 
should  have  the  access  of  light  over  the  de- 


fendant's premises  unimpeded  for  a  longer 
time  than  that  for  which  the  defendant  was, 
at  the  (late  of  the  lease,  entitled  to  the  ad- 
joining premises.     /6. 

Held,  also,  that  during  the  period  for 
which  the  defendant  was  entitled  as  under- 
lessee  to  the  adjoining  premises,  he  could 
not  lawfully  have  interfered  with  the  plaint- 
iff^s  light  coming  across  the  adjoining  prem- 
ises,    lb. 

In  an  action  for  obstructing  light  and  air 
by  the  erection  of  a  wall  u[)on  the  defendant's 
premises,  contiguous  to  and  against  the 
plaintiff's  premises,  the  defendant  relied  upon 
an  agreement  entered  into  by  the  former 
owners  of  the  respective  premises,  reserving 
liberty  to  the  then  owner  of  the  defendant's 
premises  to  build  a  wall  which  would  or 
might  obstruct  light  and  air  from  the  plaint- 
iff's premises: — Held,  that  the  ogreement, 
not  being  in  writing,  was  ineffectual  to  pre- 
vent the  easement  becoming  indefeasible 
after  twenty  years'  user,  and  that  as  a  license 
it  was  extinguished  by  the  change  of  owner- 
ship. Judge  v.  Low<Sy  7  Ir.  K.,  C.  L.  291 — 
C.  P. 

Right  of  obstruction  in  the  metropolis.] — 

The  Metropolitan  Building  Act  of  18.")5,  s.  83, 
jMir.  0,' which  gives  **a  right  to  the  building 
owner  to  raise  any  party  structure  ]X)rmittcd 
by  this  act  to  be  raised,  upon  condition  of  mak- 
ing good  all  damage  occasioned  thereby  to 
the  adjoining  premises,"  does  not  authorize 
the  raising  of  a  structure  so  as  to  obstruct 
ancient  lights  in  the  adjoining  premises. 
Crofts  V.  Ha/dane,  2  L.  R.,  Q.  B.  194;  10  L. 
T..'N.  S.  110;  8B.  &S.  104. 

The  courts  of  common  law,  in  deciding 
cases  of  light  and  oi.r  within  the  metropolitan 
district,  require  ]x^rsons  erecting  additional 
walls  to  their  premises  to  carry  them  back 
from  the  original  wall  in  a  proportionate  dis- 
tance to  the  height;  they  are  about  to  be 
erectecl.  A  court  of  equity,  following  this 
rule,  restrained  a  i)Mrty  from  building  a  wail 
more  than  ten  feet  higher  than  his  original 
wall,  this  being  the  distance  between  the  two 
walls.  Bcfvlel  v.  Pern/.  15  W.  U.  120;  15  L. 
T.,  N.  S.  845— V.  C.  S. 

A  window-frame  erected  on  a  party-wall 
was  not  a  comimm  nuisance  within  14  Geo.  8, 
c.  78,  so  ns  to  deprive  the  owner  of  it  of  his 
right  to  the  windows,  which  were  proved  to 
be  ancient  lights;  and  even  if  it  was,  that 
would  not,  without  conviction,  be  an  answer 
to  an  action  for  otjstructing  them.  Tltterton 
V.  Conycrs^  1  Mawh.  140;  5  Taunt,  405. 

—  in  tho  city  of  Ijondoa.] — A  prescriptive 
title  is  acquired  under  2  &  3  Will.  4,  c.  71, 
by  an  adverse  enjoyment  for  twenty  years, 
without  interruption,  of  the  access  of  light  to 
the  windows  of  a  house  in  the  city  of  London, 
notwithstanding  a  local  custom  of  the  city  for 
the  owners  of  an  ancient  messuige  or  founda- 
tions to  build  thereon  to  such  height  as  the 
owner  may  please  against  the  windows  of  any 
adjoining  liou^e  and  darken  them.     SaUeri* 
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Company  ▼.  Jay,  2  G.  ft  D.  414;  8  Q.  B.  Ill ; 
6  Jur.  803. 

The  custom  to  rebuild  to  any  height  upon 
ancient  foundations,  in  the  city  of  Lonaon, 
is  destroyed  by  the  3  ft  8  Will.  4,  c.  71,  s.  8. 
TruKott  ▼.  Merchant  Taylor^  Company  (in 
error),  11  Exch.  855;  2  Jur.,  N.  S.  856;  25 
L.  J.,  Exch.  173.  B.  P.,  Cooper  t.  Hubbuek, 
12  C.  B.,  N.  8.  456— Exch.  Cham. 

2.  Injunction  to  restrain. 

What  interferance  or  intarmption  may  ba 
raatrainad,  generally.  ] — An  injunction  against 
darkening  ancient  windows  is  not  granted  in 
every  case  affecting  the  value  of  premises  in  a 
sufficient  degree  to  support  an  action;  the 
effect  must  bo  thnt  material  injury  amounting 
to  nuisance,  which  should  not  only  bo  re- 
dressed by  damages,  but  upon  equitable 
principles  prevented.  AU.  Oen.  v.  Niehol^  16 
Yes.  838. 

An  owner  of  ancient  lights  is  entitled  not 
only  to  sufficient  light  for  the  purpose  of  his 
then  business,  but  to  all  the  light  which  he 
has  enjoyed  previously  to  the  interniption 
sought  to  be  restrained.  Yates  v.  Jaek^  1  L. 
R.,  Chanc.  295;  12  Jur.,  N.  8.  805;  14  W. 
R.  618;  14  L.  T.,  N.  8.  151;  overruling 
Jaekeon  v.  Newcastle,  8  De  G.,  J.  ft  8.  275 ;  83 
L.  J.,  Chanc.  608;  10  Jur.,  N.  8.  688,  810; 
10  L.  T.,  N.  8.  685,  802;  12  W.  K.  1066.  8ee 
Ayneley  v.  Clover^  18  L.  R ,  Eq.  644;  43  L. 
J.,  Chanc.  777;  81  L.  T.,  N.  8.  210. 

In  order  to  entitle  a  plaintiff  to  an  injunc- 
tion against  a  defendant  obstructing  the  ac- 
cess of  light  and  air  to  his  house,  the  obstruc- 
tion complained  of  must  be  such  an  interfor- 
ance  with  the  light  and  air  as  to  cause 
material  annoyance  io  those  who  occupy  the 
house;  and  the  locality  of  the  house,  whether 
in  a  large  town  or  in  the  country,  is  to  be  taken 
into  consideration  in  estimating  the  amount 
of  obstruction  necessary  to  justify  the  inter- 
ference of  the  court.  In  a  large  city  the 
mere  obstruction  of  the  direct  rays  of  the 
sun  for  two  hours  in  the  day,  during  the 
winter  months,  is  not  a  sufficient  ground  for 
granting  an  injunction.  Clarke  v.  Clark,  1 
L.  R.,  Chanc.  16;  85  L.  J.,  Chanc.  151;  11 
Jur.,  N.  8.  914;  14  W.  R.  115;  18  L.  T.,  N. 
8.  482—0. 

There  is  no  essential  difference  in  the 
amount  of  light  and  air  that  may  bo  claimed 
in  town  and  country,  and  the  court  will  in- 
terfere, though  the  amount  of  sky  area  ab- 
stracted is  small,  if  its  proportion  to  the 
previous  amount  of  sky  is  such  that  the  ab- 
straction causes  inconvenience.  Martin  v. 
Meadon,  2  L.  R.,  Eq.  425;  12  Jur.,  N.  8.  887; 
85  L.  J.,  Chanc.  602;  14  W.  R.  723;  14  L. 
T.,  N.  8.  683 -v.  C.  K. 

Where  there  is,  substantially,  interference 
with  comfort,  and.  diminution  of  light  for 
carrying  on  business,  so  that  substantial 
damages  would  be  given  at  law,  a  court  of 
equity  will  restrain  injury  to  ancient  lights; 
and  the  fact  that  the  amount  of  compensation 
is  capable  of  being  ascertained  by  a  jury  docs 


not  prevent  the  court  from  actinia  od  the 
grounii  of  irreparable  mischiof.  I}€mt  v. 
Auction  Mart  Compeuiy,  2  L:  R.,  Eq.  238;  12 
Jur.,  N.  8.  447;  35  L.  J.,  Chanc.  555;  14  W. 
R.  709;  14  L.  T.,  N.  8.  827— V.  C.  W. 

The  court  will  not  grant  an  injunction  tors- 
strain  the  erection  of  a  building  on  accoast  of 
its  obstructing  the  plaintifTs  liirht^  unless  tlio 
plaintiff  can  show  that  he  will  sustain  sub* 
stanttal  damage.  Robinson  v.  Whitt^n^ea^ 
1  L.  R.,  Chanc.  App.  442;  12  Jur.,  N.  S.  40; 
85  L.  J.,  Chanc.  227;  14  W.  R  291 ;  13  K 
T.,  N.  8.  730— L.  J. 

A  plaintiff  coming  to  the  court  far  an  in- 
junction to  restrain  the  erection  of  new  build- 
ings by  his  neighbor,  on  the  ground  of  inter- 
ference with  his  light  and  air,  must  show 
that  his  own  residence  will  be  rendered 
substantially  less  comfortable  for  purposes  of 
occupation.  Johnson  v.  Wyatt^  83  L.  J., 
Chanc.  894---L.  J. 

The  question  to  be  determined  in  a  suit  for 
an  injunction  to  restrain  an  interference  with 
light  and  air  is  still,  as  it  was  before  the  2  & 
8  Will.  4,  c.  71,  whether  the  acts  of  the  de- 
fendant will  materially  interfere  with  the 
access  of  light  and  air  to  the  plaintiff^  house, 
so  as  substantially  to  affect  the  comfortable 
occumtion  of  the  house.  Kdk  v.  PearsoHy  19 
W.  R.  665;  24  L.  T.,  N.  8.  800;  6  L.  R.,  Ch. 
809;  reversing  8,  C,  23  L.  T.,  N.  8. 458;  19 
W.  R.  267— V.  C.  B. 

The  defendant  was  erecting  a  row  of  houses 
running  east  nnd  west.  The  western  wall  of 
the  house  at  the  west  end  of  the  row  immedi- 
otely  adjoined  the  eastern  boundary  of  the 
plaintiff's  garden,  which  was  on  the  north 
side  of  his  house.  The  south  frontage  line  of 
the  row  of  houses  was  almost  in  a  line  witli 
the  north  side  of  this  house.  The  defendants 
houses  when  completed  were  intended  to  be 
about  thirty-two  feet  deep,  and  forty -flvB 
feet  high,  which  height  would  exceed  by  a 
few  feet  that  of  the  plaintiff's  house.  The 
evidence  showed  that  the  neorest  house  to 
the  plaintiffs  house  would  interfere  with  the 
access  of  light  and  air  thereto,  to  such  an  ex- 
tent as  substantially  to  affect  the  comfortable 
enjoyment  of  his  house: — Held,  that  ho  was 
entitled  to  a  perpetual  injunction  to  restraia 
the  building  of  the  house  nearest  to  his  own. 
lb. 

Where  an  occu])ier  of  a  house  and  grounds 
in  London  erected  a  translucent  screen  of 
glass  thirty-five  feet  high,  and  thirty  feet 
distant  from  the  plaintiff's  dwelling,  having 
louvres  to  admit  air,  the  court  refused  to 
grant  an  injunction.  Uaddiffe  v.  Portland, 
3  Giff.  702;  8  Jur.,  N.  8.  1007;  10  W.  K. 
687;  7L.  T.,  N.  8.  126. 

It  is  not  every  impediment  to  the  access 
of  light  or  of  air  which  will  warrant  the  in- 
terference of  the  Court  of  Chancery  by  way 
of  injunction,  or  even  entitle  the  person 
alleging  himself  to  be  injured  to  damages  at 
law.  In  order  to  found  a  title  to  relief  in 
equity,  or  even  at  law,  in  rcR|>i*ct  <if  such  an 
impcdimcnr,  some  material  or  substantial 
injury,  must  bo  established,  and  the  onus  of 
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proving  the  injury  rests  with  the  plaintiff. 
Currieri^  Company  v.  CorheU^  4  Do  G.,  J.  & 
8.  764. 

The  reversioners  in  fee  of  houses  on  l>oth 
sides  of  a  court  in  the  city  of  London,  sold 
their  reversion  of  a  house  on  one  side  of  the 
court  to  a  person  who  at  the  same  time  ob- 
tained from  the  termor  an  assignment  of  his 
interest.  The  purchaser  cleared  the  site  so 
obtained  by  him,  and  on  it,  and  on  adjoining 
-land,  commenced  building  in  such  a  way  ns 
to  interfere  with  the  access  of  light  and  air 
to  the  vendor's  houses  on  the  opposite  side 
of  tlie  court,  and  the  latter  filed  a  bill  for  an 
injunction  to  restrain  him  from  proceeding 
inrith  or  completing  his  buildings,  and  for  a 
preventive  and  mandatory  injunction  against 
any  building  to  a  greater  height  than  that  of 
the  buildings  pulled  down,  or  so  as  to  ob- 
struct the  light  and  air  to  a  greater  extent 
than  had  been  the  case  prior  to  the  clearance 
of  the  site: — Held,  that  there  was  no  such 
material  injury  done  or  occasioned,  or  likely 
to  be  done  or  occasioned,  to  the  vendors  by 
the  acts  of  the  purchaser,  as  would  warrant 
the  interference  of  a  court  of  equity,  and  the 
bill  was  dismissed  without  costs,  but  without 
prejudice  to  any  remedy  at  law.    lb. 

The  Court  of  Chancery  has  never  assumed 
or  exercised  jurisdiction  to  order  a  building, 
which  so  far  as  it -can  impede  the  progress 
of  light  and  air  has  been  actually  completed, 
to  be  pulled  down.     lb. 

The  plaintiff  had  for  fifteen  years  used  an 
upper  room  in  his  house  for  the  special  pur- 
pose of  drying  tobacco.  There  was  a  free 
flow  of  light  and  air  through  this  room  by 
means  of  two  windows,  one  at  each  end  of 
the  room,  both  of  them  ancient  lights.  On 
motion  for  an  injunction  to  restrain  the  de- 
fendant from  raising  the  roof  of  bis  house  to 
a  height  which  would  occasion  some,  but  not 
a  material  diminution  of  light  to  one  of  these 
-windows: — Held,  that  as  the  plaintiff  had 
not  used  the  rooui  for  the  special  purpose  for 
twenty  years,  he  could  claim  no  special  ri^ht 
on  that  account;  that  to  obtain  an  injunction 
he  must  show  a  material  diminution  in  the 

3uantity  of  ligiit  and  air  required  for  the  or- 
inary  purposes  of  the  room.     DUkioMn  v. 
HdrbatUe,  28  L.  T.,  N.  S.  183— V.  C.  M. 

A  mandatory  injunction  was  granted  on 
an  interlocutory  application,  the  defendant 
against  whom  it  was  sought  failing  to  show 
that  the  buildings  which  he  was  erecting 
would  not  materially  interfere  with  the  plaint- 
iffs ancient  lights.  Tounge  v.  Shaper,  27  L. 
T.,  N.  S.  C43~-V.  C.  M. 

The  School  Board  of  London  having,  un- 
der the  Elementary  Education  Act,  1870,  and 
the  Lands  Clauses  Act,  1845,  acquired  land 
as  a  site  for  a  school,  proceeded  to  build  so 
as  to  interfere  with  the  light  of  an  adjoining 
owner,  whose  houses  the  board  had  not  ac- 
quired power  to  trt!:o: — Ilehl,  that  the  b'^ard 
was  not  entitled  by  its  building  to  interfere 
with  the  plaintiff's  rights,  leavins  him  to 
claim  comixsnsation  under  the  Lands  Clauses 
Act,  s.  68,  but  that  he  was  entitled  to  an  in- 


junction.    Clark  V.  Lond&n  School  Board,  28 
L.  T.,  N.  8.  057— V.C.  M. 

In  a  suit  by  the  owner  and  occupier  of  a 
house  and  workshop,  complaining  of  the  ob- 
scuration of  his  ancient  lights  by  the  defend- 
ant raising  a  low  party  wall,  distant  only 
eight  feet  from  his  windows,  to  a  height  of 
twenty-six  feet: — Held,  that  as  the  plaintiff 
had  not  lost  his  right  to  relief  by  delay  or 
acquiescence,  he  was  entitled  to  a  mandatory 
injunction  for  the  removal  of  the  additional 
building.  Smith  v.  Smithy  20  L.  R.,  Eq. 
600:  23  W.  R.  771;  82  L.  T.,  N.  a  787— K. 

On  a  bill  filed  to  com|)el  the  removal  of  so 
much  of  a  largo  shed  as  interfered  with  the 
lights  of  a  chapel  and  school-room  below  it, 
and  to  restrain  the  currying  on  of  the  busi-* 
ncss  of  the  defendants  as  boiler  makers  so  as 
to  interfere  with  the  a<«er  of  the  chapel: — 
Held,  that  liavingrogard  to  the  nature  of  the 
building,  relief  as  prayed  would  be  granted 
at  the  hearing,  though  the  shed  was  allowed 
to  be  erected  and  completed  and  the  works 
carried  on  for  some  months  without  com- 
plaint. Baxter  v.  Bower,  44  L.  J.,  Chanc. 
625;  28  W.  R.  805;  83  L.  T.,  N.  8.  41;  af- 
firming tlie  decision  of  Bacon,  V.  C,  28  W. 
R.  83C 

It  is  to  be  understood  that  an  injunction  is 
not  to  be  used  oppressively;  but  tlie  court 
will  not  too  carefully  limit  its  orders,  and  will 
leave  any  abuse  to  be  dealt  with  when  it 
arises.     76. 

**Air"  is  not  to  bo  coupled  with  **  light" 
in  an  injunction,  as  a  matter  of  common  form. 
lb. 

As  a  general  rule,  in  the  absence  of  special 
circumstances,  the  owner  of  a  house  in  a 
narrow  street  will  be  restrained  from  raising 
it  to  a  height  which  will  obstruct  the  access 
of  light  below  the  angle  of  forty-five  degrees 
to  ancient  windows  opposite.  JIaekeU  v. 
Baus.AH  L.  J.,  Chauo.  DIv.  13;  20  L.  R., 
Eq.  494— R. 

In  a  street  varying  from  thirty-seven  feet 
six  inches  to  thirty-four  feet  in  width,  and 
having  ancient  houses  on  its  eastern  side,  of 
the  average  height  of  forty-four  feet,  a  build- 
ing owner  was  restrained  from  raising  a 
building  on  the  opix>situ  side  U>  a  greater 
height  in  front  than  forty-six  feet,  without 
prejudice  to  his  ])utting  on  a  sloping  roof 
higher,  so  long  as  the  angle  of  incidence  of 
light  over  it  did  not  exceed  forty-five  de- 
grees,    lb. 

An  ancient  light  of  the  plaintiff,  a  sculptor, 
had  a  north  aspect,  in  a  street  thirty-one  feet 
wide.  The  defendant's  buildings,  on  the  op- 
posite side  of  the  street,  were,  as  to  part, 
exactly  thirty-one  feet  high,  and  as  to  other 
part,  a  little  less  than  that  height.  He 
claimed  to  have  a  statutory  riglit  to  raise  his 
buildings  to  a  height  which  would  subtend  an 
angle  of  forty-five  degrees  measured  from  a 
base  line  bvcl  wltli  the  center  of  the  plaintiff's 
light: — Held,  that  the  statutory  regulation  as 
to  the  height  of  buildings  in  streets  is  not  to 
be  taken  as  limiting  the  right  by  prescription 
to  ancient  lights,  but  that  such  right  dependr 
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upon  the  decree  and  ninonnt  of  obf^uration 
in  each  particular  ca8i».  Theed  v.  Dehenham^ 
2  L.  R,  Ch.  Div.  105;  24  W.  U.  775— V. 
C.  B. 

If  there  is  no  interference  with  the  nccess 
of  liffht  and  air,  the  fact  that  a  sliop  window 
is  obstructed  in  such  a  way  that  it  cnnnot  be 
seen  from  so  great  a  distance  down  the  street 
as  formerly,  nffords  no  ground  for  the  inter- 
ference of  a  court  of  equity.  Smith  v.  Owen^ 
14  W.  R.  423— V.  C.  W. 

Mandatory  injunction  refused,  and  nominal 
damages,  without  costs  on  either  side,  granted 
in  a  case  where  the  plaintiff  had  only  a  life 
interest,  subject  to  an  existing  lease,  and 
where,  though  there  was  a  substantial  inter- 
ference with  present  comfort  in  respect  of 
light,  there  was  no  prospective  injury  or 
diminution  in  the  salable  value  of  the  prop- 
erty. There  being  no  case  as  to  air,  the 
plaintiff^s  case  as  to  light  was  made  less 
strong  by  its  being  addi-essed  conjointly  to 
air  and  light.  Perkins  v.  Slater ,  35  L.  T., 
N.  S.  856— V.  C.  II. 

B.  alleged  that  in  1864  he  had  obtained 
the  consent  of  a  company,  the  ownci*s  of  an 
adjoining  tenement,  to  open  two  windows  in 
a  party-wall  separating  the  two  tenements. 
B.  had  previously  opened  three  other  windows 
in  the  party-wall.  In  1875  the  company 
served  B.  with  notice,  under  the  Metropolitan 
Building  Act,  that  they  intended  blocking  up 
all  five  windows.  The  three  windows  in 
1875  had  been  opened  up  eighteen  years. 
Evidence  of  consent  upon  the  company^s 
part  to  B.'s  opening  the  two  windows  was 
admitted  by  Malins,  V.  C,  who  held  that 
such  cotsent  was  fully  proved  as  to  the  two 
windows,  and  that  as  to  the  other  three 
after  eighteen  years  a  previous  consent  to 
open  them  must  be  implied:  —Held,  that  the 
evidence  of  consent  was  inadmissible,  and 
that  }is  the  other  three  windows  were  not  an- 
cient lights  the  plaintiff's  case  as  to  the  five 
windows  failed,  and  that  pnrt  of  his  bill 
must  be  dismissed  with  costs.  Bourke  v. 
Alexandra  Hotel  Company,  25  W.  R.  783— C. 
A.;  reversing  the  decision  of  Malins,  V.  C, 
25  W.  R.  89;J. 

The  Vice-Chancel  lor  (Malins)  had  nlso 
granted  an  injunction  as  to  eight  other 
windows  as  to  which  there  was  no  nppejil: — 
IL.'ld,  that  as  the  plaintiff  h:id  succceacd  as  to 
part  of  his  suit  and  failed  as  to  the  rest,  the 
costs  of  the  part  as  to  which  he  had  failed 
must  be  taxed  and  set  off  against  those  of 
the  part  as  to  which  he  had  succeeded,  and 
th(-'  l):ilance  of  such  costs  only  paid  to  the 
party  entitled  to  most  costs,     fb. 

Since  the  Judicature  Act,  as  before  it,  a 
plaintiff  in  an  action  to  restrain  an  alleged 
ob^^truction  to  ancient  lights  cannot  obtain  an 
injunction  unless  he  proves  substantial  dam- 
age. Kino  V.  Rudkin,  6  L.  R.,  Ch.  Div.  160; 
46  L.  J.,  Chanc.  Div.  807— Fry,  J. 

An  inquiry  as  to  damages  will  not  be 
divected  where  the  plaintiff  has  opened  a 
case  of  substantial  damage  and  has  failed  to 
prove  it.     /&. 


A  bill  was  filed  by  a  seed  merchant,  carry- 
ing on   business  in  Dublin,   to  restrain  tbe 
defendants,  who  occupied   adjacent    officer, 
from  erecting  a  new  bui  Idiug  then  in  progress, 
which  he  alleged  would  obstruct  the  access 
of  light  to  an  ancient  window  of  the  room  in 
which  he  had  sift^fd  his  seeds  for  the  previous 
seventeen  years;  the  plain tiff^s  interlocotory 
motion  for  an  injunction  was  ordered,  lo  stand 
till  the   hearing,    the  defendants   bein^    at 
lil>erty  in  the   meantime  to   complete    their 
w*orks,    on  their   undertaking   to  abide  any 
order  to  be  eventually  made  by  the   court  as 
to  the  removal  of  the  new  buildin?:    on  the 
hearing  the  vice-chancellor  dismissed  tbe  bill 
with  costs,  and  the  plaintiff  havin<; appealed: 
— Held,  that  the  defendants,  having   caused 
such  a  diminution  of  tight  as,  notwithstand- 
ing certain  compensative  illumination  afforded 
by  them,  prevented  the  plaintiff  from    carry- 
ing on  the  delicate  operation  of  siftin«r  ^cetU 
in  the  room,  he  was  entitled  to  relief,  although 
he  had  so  used  the  room  for  less  than  twenty 
years,  and  sufficient  light  remained  in  it  for 
the  ordinary  purposes  of  a  dwelling-house; 
and  that  the  defendants  should  be  restrained 
from  erectifig,  or  (on  account  of  their  undcr- 
taldng)  permitting  to   remain   erected,    any 
building  obstructing  the  access  of  li^ht  hs 
previously  enjoyed  by  the  plaintiff,  and  be 
directed   to   remove   such    portions    of    the 
newly-erected  edifice  as  would  constitute  a 
breach  of  the  foregoing  injunction.     Maekey 
V.    Scottish    Widotos^    Fund    Life    Assurance 
Society,  11  Ir.  R.,  Eq.  541— Ch.  App.     And 
sec  S.  a,  10  Ir.  R.,  Eq.  114— V.  C. 

As  to  what  interruption  or  interference 
constitutes  ground  for  action  for  damages, — 
see  this  title,  II.,  3. 

Bffect  of  alterations  or  other  acts  of  plaint- 
iff.)— A  party  who,  in  an  insignificant  degree, 
obscurcci  the  light  and  air  to  his  own  dwell- 
ing:— Held,  not  thereby  disentitled  to  an  in- 
junction to  restrain  another  person  from 
erecting  a  building  so  as  seriously  to  diminish 
the  supply  c»f  light  and  air.  Arcedeekne  v. 
Kelk,2Gm.  683;  5  Jur.,  N.  S.  114. 

If  ancient  windows  which  look  over  the 
land  or  upon  the  premises  of  another  are 
enlarged,  and  are  complained  of:  the  court, 
upon  their  being  rest«)red  to  their  original 
dimensions,  will  restrain  the  owner  of  tlic 
adjoining  property  from  obscuring  such  re* 
stored  windows.  Cooper  v .  IIal)back,  00  Beav. 
160;  31  L.  J.,  Clianc.  123;  7  Jur.,  N.  S. 
457. 

When  ancient  lights  are  obstructed,  the 
fact  that  the  owner  of  the  building  to  which 
the  ancient  lights  belong  has  himself  con- 
tributed to  thu  diminution  of  the  light,  will 
not  in  itself  preclude  him  from  obtiiinin;; 
an  injunction  against  the  person  causing  tlie 
obstruction.  Staiffht  or  Straight  v.  Burn,  5 
L.  R.  Ch.  10»^;  39  L,  J.,  Chanc.  289;  18  \S, 
R.  243;  23  L.  T.,  N.  S.  831:  overruling 
Heath  v.  BucknaU,  8  L.  R.,  Eq.  1;  38  L.  J., 
Chanc.  872;  20  L.  T.,  N.  S.  549;  17  W.  R 
755. 
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Tbe  dcfcDclnnt  built  a  w.'iU  to  the  north  of 
'tho  windows  of  the  plaintilTs  house,  by 
'wliich  his  nncicnt  lights  were  interfered  with. 
The  plaiDtifl  was  at  the  same  time  onhirging 
Ills  own  premises,  whereby  he  diniinislied  the 
li^ht  coming  to  his  own  windows  by  shutting 
off.  some  of  the  light  from  the  south  and 
sonth-west:—IIcld,  that  Jie  was  entitled  to 
an  injunction.     lb. 

The  doctrine  of  Tapling  v.  Jones  (11  H.  L. 
Cas.  290;  20  C.  B.,  N.  9.  ICO;  11  Jur.,  N.  8. 
30D;  34  L.  J.,  C.  P.  342;  ^12  L.  T.,  N.  S. 
55o  ;  13  W.  U.  017  ;  cited  supra,  column 
8491),  applies  to  the  equitable  as  well  as  to 
the  legal  remedy.     Ih. 

When  an  owner  of  a  building  having  an- 
cient lights  enlarges  or  adds  to  the  number 
of  windows,  he  does  not  thereby  preclude 
himself  from  obtaining  an  injunction  to  re- 
strain an  obstruction  of  the  ancient  lights. 
JL^pudey  v.  Glover^  8L.  R.,  Eq.  544;  43  L.  J., 
Ciianc.  777:  31  L.  T.,  N.  S.  210;  23  W.  U. 
147;  affirming  S.  C,  8  L.  R.,  Eq.  544;  43 
L.  J.,  Chanc.  777;  31  L.  T.,  N.  S.  210;  23 
\V.  R.  147. 

A  partial  interference  with  lights  by  the 
owner  is  no  bar  to  a  suit  to  prevent  a  subse- 
quent interference  by  other  persons.  Bujcter 
V.  Bower,  44  L.  J.,  Chanc.  625;  33  L.  1\, 
K.  S.  41;  23  AV.  R.  805;  affirming  the  de- 
cision of  Bacon,  V.  C,  23  W.  R,  334. 

As  to  effect  of  alterations,  generally, — see 
this  title,  I. ;  right  to  obstruct  alterations, — 
see  this  title,  XL,  1. 

Who  entitled  to  injunction.] — A  lessee  of 
a  dwelling-house  in  which  he  can'ies  on 
business  as  a  diamond  merchant,  is  entitled 
to  an  injunction  restraining  the  owners  of 
premises  adjacent  (who  afterwards  purchased 
the  reversion  of  the  lessee's  house)  from  con- 
structing the  party- wall  which  they  were 
about  to  rebuild,  so  as  to  occasion  such  an 
obstruction  of  tlie  lessee's  ancient  lights, 
however  slight,  as  would  injure  him  in  his 
business.  Herz  v.  Union  Bank  of  London,  2 
GiflE.  686;  IJur.,  N.  S.  127. 

A  lessee  of  a  dwelling-house  in  which  he 
has  for  nearly  eight  years  carried  on  business 
as  a  repairer  of  jewelry  and  watches,  is  en- 
titled to  damages  against  the  owner  of  ad- 
jacent premises  who  is  in  the  process  of  con- 
structing a  building  which  would  occasion 
such  an  obstruction  of  his  light  as  to  injure 
him  in  his  business.  Lyon  v.  DlUimore,  14 
W.  R.  511;  14  L.  T.,  N.  S.  183— V.  C.  S. 

The  court  will  restrain  the  interference 
with  ancient  lights,  although  the  plaintiff  is 
not  the  occupier  of  the  house  interfered  with, 
and  may  have  no  intention  of  occupying  it. 
WiUon  v.  Toionend,  6  Jur.,  N.  S.  1100;  30  L. 
J,,  Ciianc.  25;  1  Drew.  &  Sm.  334;  3  L.  T., 
N.  S.  352;  0  W.  R.  30. 

A  tenant  from  year  to  year  may  file  a  bill 
for  an  injunction  to  protect  the  ri^ht  to  the 
access  and  use  of  light;  but  the  injunction 
will  be  limited  to  the  period  of  the  con- 
tinuance of  his  tenancy.  Simper  v.  Foley^  2 
Johns.  &  II.  555;  5  L.  T.,  N.  S.  GOO. 


Where  the  owner  of  nn  ancient  light  was  a 
lessee  whose  lease  had  expired  during  the 
obstruction,  but  who  hud  agreed  for  a  re- 
newal:— Held,  that  he  could  still  maintain 
his  suit.  Gale  v.  Af^tt,  8  Jur.,  N.  8.  987; 
10  W.  R.  748;  G  L.  T  ,  N.  8.   853— V.  C.  K. 

Assuminii:  that  cases  exist  wherein  a  tenant 
from  year  to  year  under  notice  to  quit  is  en- 
titled to  an  injunction  to  restrain  the  erection 
of  buildings  which  prejudice  the  access  of 
light  and  air  to  which  he  is  entitled,  still  the 
nature  of  his  interest,  especially  when  he  can 
obtain  damages  at  law,  renders  it  imperative 
upon  him  to  make  out  a  very  strong  case  for 
the  intervention  of  a  court  of  equity.  Jacomb 
v.  Knight,  3  Dc  G.,  J.  &  8.  533. 

Time  of  application.] — A  party  coming  to 
the  court  to  prevent  an  obstruction  of  ancient 
lights,  must  take  proceedings  before  the  ob- 
struction complained  of  is  completed,  other- 
wise his  remedy  is  by  action;  and  it  is 
immaterial  whether  he  knew  of  the  obstruc- 
tion before  it  was  completed.  Lawrence  v. 
Amtin,  11  Jur.,  N.  8.  576;  34  L.  J.,  Chanc. 
598;  13  W.  R.  981;  12  L.  T.,  N.  8.  757— 
R. 

The  mere  fact  that  the  damnge  created  by 
obstruction  of  light  is  completed  before  bill 
filed,  is  not  of  itself  a  sufficient  ground  for 
refusing  a  mandatory  injunction.  Darrell  v. 
Pritchard,  1  L.  R.,  Ch.'244;  12  Jur.,  N.  8. 
10;  35  L.  J.,  Chanc.  233;  14  W.  R.  212;  13 
L.  T.,  N.  8.  545. 

Where  an  obstruction  to  an  ancient  lighfc 
had  existed  more  than  twelve  montiis,  but  a. 
promise  had  been  given  to  remove  the  ob- 
stniction,  and  twelve  months  had  not  elapsed 
from  the  date  of  that  promise  before  y>rooeed- 
ings  were  taken : — Held,  that  there  had  not 
been  such  an  interruption  of  the  enjoyment  as 
would  deprive  the  owner  of  the  liglit  of  his 
remedy.  Gale  v.  Ai)bot,  8  Jur.,  N.  8.  987 1 
10  VV.'R.  748;  0  L.  T.,  N.  8.  852— V.  C.  K. 

Inspection  or  survey  of  buildings  ob- 
structed.]— A  judge  of  the  Court  of  Chancery 
ought  not  to  make  a  personal  inspection  of 
buildings  in  order  to  ascertain  whether  ii 
material  diminution  of  light  and  air  is  cause<l 
in  any  case.  Iieeck  v.  Schweder,  43  L.  J., 
Chanc.  232;  23  W.  R.  293— R. 

The  court  ought  nob,  under  15  &  16  Yict. 
c.  80,  s.  42,  to  make  an  order  before  the  trial, 
appointing  a  scientific  person  to  report  upon 
the  question  of  fact.  Baltic  Company  v. 
Simpson,  24  \V.  R.  390  ~R. 

Therefore,  in  a  light  and  air  suit,  in  wliicli: 
an  interlocutory  injunction  had  been  granted, 
amotion  by  the  defendant  for  the  appoint- 
ment of  a  surveyor  to  view  the  premises  and 
plans  and  report  thereon  as  to  the  injury  to. 
the  i)lain tills,  was  refused  with  costs.     JIk 

As  to  inspection  of  real  property,  generally,. 
— see  Inspection. 

Restraining  at  law. |— fn  an  action  for 
obstructing  ancient  lights,  with  a  claim  for 
an  injunction,  after  verdict  for  the  plaintiff, 
the  court  granted  an  injunction  to  restrair^ 
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the  defendant  from  continuing  the  wrongful 
nets  complained  of,  and  from  committing  any 
injury  of  the  like  kind  rclatinpr  to  the  prop- 
erty and  rights  of  the  plaintiff,  and  from 
erecting,  keeping  crcctea,  and  continuing 
the  erection  of  ao  much  of  the  wall  and  build- 
ings as  was  opposite  his  premises,  so  or  in 
such  manner  as  to  darken  or  obstruct  any  of 
the  ancient  lights  or  windows  of  the  premises, 
and  from  erecting  any  other  building  and 
doing  any  other  act  whereby  the  light  and  air 
coming  to  and  entering  his  premises  by  means 
of  the  windows  might  be  obstructed,  or  such 
premises  might  lie  in  any  wny  darkened,  and 
from  the  repetition  or  continuance  of  any  act 
whereby  an  injury  of  a  like  kind  might  hap- 
pen to  fho  plaintiff;  the  writ  of  injunction 
to  lie  in  the  office  till  next  term,  the  defend- 
ant undertaking  to  pull  down  as  much  of  the 
wall  and  building  as  should  be  sufficient  to 
restore  to  the  plaintiff  the  full  enjoyment  of 
the  light  and  air  he  had  previously,  and  to 
do  the  same  to  the  satisfaction  of  a  surveyor 
to  be  agreed  on  or  nominated  by  one  of  the 
judges  of  the  court,  the  defendant  to  pay  the 
costs  of  the  rule  and  of  the  surveyor.  Je$sel 
V.  Chaplin,  3  Jur.,  N.  8.  081--£xch. 

8.  Beeovery  of  Damage$, 

Instead  of  li^iiiiotion,  in  anit  in  equity.] — 
Wherever  a  plaintiff  would  recover  substantial 
•damages  at  law  he  has  a  right  to  sue  in  a 
<»urt  of  equity,  but  there  may  oe  cases  where 
athe  court  of  equity  will  exercise  the  power 
conferred  on  it  by  21  &  22  Vict.  c.  27,  and 
•give  damages  instead  of  an  injunction.  But 
th«  court  will  not  let  the  defendant  gain  an 
-advaBtago  in  this  respect  by  refusing  an 
interlocutory  injunction,  and  merely  putting 
ihim  on  an  undertaking  to  pull  down  if  ordered 
.-at  the  hearing.  Ai/tisley  v.  Olover^  48  L.  J., 
Chanc.  777;  8  L.  R,  Eq.  544;  31  L.  T.,  N. 
IB.  219— B.;  affirmed.  10  L.  U.,  Ch.  283;  44 
L.  J.,  Chanc.  523;  32  L.  T.,  N.  8.  345;  23 
W.  R.  459.  See  also  Tatei  v.  Jnet,  1  L.  R., 
•Chanc.  295;  12  Jur.,  N.  8.  805:  14  L.  T.,  N. 
;H.  151;  overruling  Jackson  v.  JicweastlOy  3  De 
a,  J.  &  8.  275;  10  Jur.,  N.  8.  G88,  810; 
33  L.  J.,  Chanc.  698;  10  L.  T.,  N.  8.  635, 
804;  12  W.  B.  1066. 

In  considering  the  amount  of  injury  caused 
to  a  party  by  tke  obstruction  of  ancient  lights, 
ithe  court  wiH  have  regard,  not  merely  to  the 
1»re8ent,  but  also  co  the  |MM8ibie  future  use  of 
the  property.    Iif, 

When .  an  unlawful  obstruction  of  an  an  • 
•  eicnt  light  had  existed  for  nearly  six  years, 
.the  court  being  of  opinion  that  before  the 
ipassing.of  the  21  <Sk  22  Vi(;t.  c.  27,  a  bill  for 
.an  injunction  would  have  been  dismissed,  re- 
fused to  direct  an  inquiry  as  to  damages 
: under  that: act.  GauiU  v.  Fynney^  42  L.  J., 
'Ohanc.  122—0. 

it  is  not  to  bv3  laid  down  as  a  <;cneril  rule 
that,  where  a  building  injuriously  atlecting 
ancient  lights  has  been  completed  before  the 
bill  is  Hied,  the  court  is  unable  to  give  dam- 
ages unless  tiie  injury  is  such  as  would  jus- 


tify a  mandatory  injunction.  City  afLofrnJ^n 
Brewery  Company  v.  Tennant,  9  L.  R.,  Ch. 
212;  43  L.  J.,  Chanc.  457;  22  W.  K-  172;  » 
L.  T.,  N.  8.  755. 

The  fact  that  the  height  of  a  baildxng 
above  an  ancient  light  is  not  greater  than  its 
distance  is  not  conclusive  evidence  that  the 
light  is  not  injuriously  affected,  but  is  priml 
facie  evidence  of  there  being  no  such  inter* 
ference  with  the  light  as  the  court  wil  1  restrain, 
and  requires  to  be  rebutted  by  special  cvideiice 
of  injury.     Tb. 

When  the  walls  of  a  building  which  inter- 
fered with  ancient  lights  were  complete  a( 
the  filing  of  the  bill,  and  the  roof  was  oo  at 
the  hearing  of  the  cause,  the  court  did  not 
grant  a  mandatory  injunction  to  pull  down 
any  part  of  the  building,  but  ordered  aa 
inquiry  as  to  the  damage  sustained  in  respect 
of  the  loss  of  light.  MaU  v.  ShooUfrwi,  28  Vf. 
R.  545 ;  20  L.  R.,  £k).  22 ;  44  L.  J.,  Chanc  384. 

On  a  bill  for  an  injunction  to  restrain  the 
completion  and  continuance  of  a  buiidia^ 
seriously  obstructing  ancient  lights,  it  ap- 
peared that  the  building  was  almost  com- 
pleted before  the  bill  was  tiled;  that  the 
plaintiff  had,  before  the  commencement  of 
the  works,  information  that  some  buildiog 
was  proposed,  and  that  she  was  abroad  during 
the  actual  building,  and  had  done  nothing 
amounting  to  acquiescence: — Held,  that  a 
mandatory  injunction  could  not  be  granted, 
aud  an  inquiry  as  to  damages  was  directed, 
though  not  pniyed  by  the  bilL  Stanly  v. 
Shrewdnirj/,  19  L.  R.,  Eq.  616;  44  L.  J. 
Chanc.  889;  23  AV.  It.  078;  82  L.  T.,  N.  S. 
248— V.  C.  H. 

The  distinction  explained  between  an  ob- 
struction to  ancient  lights  and  an  interference 
with  the  water  rights  of  a  riparian  proprietor, 
with  reference  to  the  question  whether  dam- 
ages should  be  awarded  in  lieu  of  an  injunc- 
tion. Pennington  v.  Brinsop  UaU  Coal  Com- 
pany, 5L.  R.,  Ch.  Div.  769;  46 L.  J.,  Chanc.  ' 
Div.  773;  37  L.  T.,  N.  8.  194-Fry,  J. 

When  aotlona  for  damages  may  be  main- 
tained.]— An  action  on  the  case  lies  for  dark- 
ening the  plalntiifs  windows  by  a  wall 
erected  by  the  defendant  partly  on  his  own 
land  and  partly  on  the  plaiutiff^s  land.  WWb 
V.  Ody,  1  AL  &  W.  452;  2  Gale,  12;  5  D.  P. 
C.  45. 

In  an  action  for  obstructing  the  plaintilTi 
lights,  a  clerk  who  superintended  the  erec- 
tion of  the  building  by  which  tiiey  were 
darkened,  and  who  alone  directed  the  work- 
men, may  be  joined  as  a  co-defendant  witli 
tlie  original  contractor.  WilMn  v.  Peto,  6 
Moore,  47. 

The  occupier  of  one  of  two  houses  built 
nearly  at  the  siimc  time  and  purchased  of  the 
same  proprietor,  may  maintain  an  action 
against  the  tenant  of  the  other,  for  obstruct- 
ing his  window  lij^lirs,  by  adding  to  his  own 
building,  however  short  the  previous  pcridd 
of  enjoyment  by  the  plaintiff.  Vompton  t. 
liiefutnLs,  1  Price,  27. 

The  owner  of  a  house  divided  it  into  twi 
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tenements,  And  demised  one  of  them  to  the 
defendant: — Held,  that  he  was  liable  to  an 
action  for  obstructing  windows  existing  in 
the  house  ntthe  time  of  the  demise,  although 
of  recent  construction,  and  though  there  was 
BO  stipulation  igainst  the  obstruction. 
Jliviere  v.  Bower^  R.  &  M.  24 — ^Abbott. 

To  give  a  cause  of  action  for  the  obstruc- 
tion of  light,  the  diminution  of  light  must 
bo  sensible;  but  the  plaintiflf  is  entitled 
substantially  to  all  the  light  which  he  enjoyed 
before  the  obstruction,  and  evidence  that 
enough  of  light  remains  to  enable  him  to 
carry  on  his  business  is  not  sufficient  to  give 
the  defendant  a  verdict.  Manning  v.  Oremam 
Hotel  Company^  1  Ir.  R.,  C.  L.  115. 

A  reversioner  recovered  in  an  action  for  ob- 
Btructing  an  ancient  light,  to  tlioinjui7  of  his 
reversionary  interest.  The  obstruction  was  not 
removed: — Held,  that  he  might  maintain  a 
second  action  for  the  continuation  of  the  in- 
jury to  his  roversionaiy  interest.  Shadwdl  v. 
^tUekin9(m,  2  B.  d;  Ad.  97;  4  C.  <&  P.  83a;M. 
AVL  850. 

By  an  act  it  was  provided  that  nothing  in 
the  act  contained  should  authorize  a  railway 
company  to  take,  injure  or  damage,  for  the 
purposes  of  the  iict,  any  house  or  building 
which  was  erected  on  or  before  the  80th  No- 
vember, 1835,  without  the  consent  in  writing 
of  the  owner  or  other  person  interested  tiserc- 
in, other  than  such  as  were  specified  in  the 
schedule  to  the  act,  unless  the  omission 
thcn*from  proceeded  from  mistake.  A  subse- 
quent clause  contained  provisions  for  settling 
all  differences  which  might  arise  between  the 
company  and  the  owners  or  occupiers  of  any 
lands  which  should  be  taken,  used,  damaged 
or  injuriously  affected  by  the  execution  of  any 
of  the  powers  granted  by  the  act,  and  for  the 
payment  of  satisfaction  or  compensation,  us 
well  for  damages  already  sustained  as  for  fu- 
ture, temporary  or  perpetual,  or  any  recurring 
damages : — Held,  that  the  company  was  liable 
to  the  reversioner  of  a  house  erected  before 
the  30th  November,  1835,  and  not  specilied 
in  the  schedule,  for  damage  done  to  it  by  the 
obstruction  of  its  lights  by  a  station  erected 
l)y  the  company,  and  by  the  dust  drifted  from 
the  station  and  embankment  into  the  house; 
and  that  the  reversioner  was  not  bound  to 
come  in  under  the  com  pensation  clause.  Tur- 
ner  v.  Sheffiehl  and  Botherham  Bailtoay  Com- 
pany, 10  M.  &  W.  425. 

Pleadings  in  actions.] — A  declaration  for 
an  injury  to  the  reversionary  interest  of  the 
plaintiff  by  obstructing  ancient  lights,  is 
sufficient  if  it  shows  an  obstruction  which 
may  operate  injuriously  to  the  reversion, 
either  by  its  being  of  a  permanent  character, 
or  by  its  operating  in  denial  of  the  right. 
Metropolitan  Association  for  Improving  Dwell- 
ings ^  Industrious  Classes  y.  Petch,  5  C.  B., 
N.  B.  604;  27  L.  J.,  0.  P.  830. 

A  plaintiff  complained  of  an  obstruction  of 
the  hght  and  air  to  his  ancient  windows; 
of  the  raising  and  erecting  of  walls  and 
buildings,   whereby  the    smoke  and    vap«>r 


from  his  chimneys  were  prevented  from  be- 
ing carried  off;  and  that  the  defendant  had 
deprived  his  house  of  the  support  to  which 
he    was    entitled.      lie    pleaded,    that    the 

frievances  were  occasioned  by  the  pulling 
own  and  rebuilding  of  his  own  house;  that 
the  |}lnintiff  had  notice,  and  that  the  old 
building  w<is  pulled  down,  and  the  new  one 
erected,  and  large  sums  of  money  were  ex- 
pended thereon  by  the  defendant,  with  the 
knowledge,  acquiescence  and  consent  of  the 
plaintiff,  and  on  the  faith  that  the  plaintiff 
so  knew  of,  acquiesced  in,  and  consented  to 
the  so  pulling  down  and  rebuilding.  The 
plaintiff  replied  that  the  defendant  acquiesced 
and  consented  upon  the  faith  of  false  repre- 
sentations made  to  him  by  the  defendant  and 
her  agents,  that  the  grievances  would  not 
result  from  or  be  produced  by  the  pulling 
down  and  rebuilding:— Held,  that  tli§  plea 
afforded  a  good  defense  on  equitable  grounds. 
Vavies  y,  Marshall,  10  C.  B.,  N.  8.  097;  81 
L.  J.,  C.  P.  01:  7  Jur.,  N.  S.  1247;  9  W.  R. 
806;  4L.  T.,  N.  S.  581. 

Held,  also,  that  the  replication  was  a  good 
equitable  answer  to  the  plea.     lb. 

Bvidence,  and  damages.]— ;Jn  an  action  for 
the  obstruction  of  light  to  the  windows  of  an 
hotel,  the  summons  and  plaint  containing  no 
allegation  of  special  damage,  witnesses  de- 
posed that  guests  coming  to  the  hotel  had 
refused  to  take  the  rooms  which  were  alleged 
to  bo  darkened,  and  had  stated  the  darkness 
of  the  rooms  as  a  ground  for  their  refusal: — 
Held,  that  this  evidence  of  the  statements 
made  by  the  guests  was  not  admissible. 
Gresham  Hotel  Company  ▼.  Manning,  1  Ir.  R., 
C.  L.  125. 

In  an  action  for  the  obstruction  of  light  and 
air  by  a  boarding  erected  before  the  defend- 
ant's house,  next  door  to  that  of  the  plaintiff, 
it  was  further  alleged  in  the  declaration  that 
the  defendant  caused  divers  persons  to  com- 
mit nuisances,  and  place  rubbish  against  the 
boarding,  from  which  nuisances  the  plaintiff 
was  injured: — Held,  that  evidence  of  these 
nuisances  was  not  admissible,  as  the  defend- 
ant could  not  be  liable  for  their  existence. 
Steele  Y,  Warne,  28  L.  T,  N.  8.  894— C.  P. 

In  an  action  for  removing  boards,  under  a 
plea  of  justification  that  they  obstructed  nii 
ancient  window  through  which  the  light 
ought  to  pass,  it  is  sufficient  to  show  that  tiio 
window  was  one  through  which  the  light 
ought  to  be  allowed  to  iniss,  though  the  win- 
dow is  proved  to  have  been  erected  within 
living  memory.  Penwarden  v.  Ching,  M.  A 
M.  400  — Tindai. 


£igt)tmg  anb  toatcl)tng. 

See  Rate. 
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Cimitation. 


(.  Bt  Deeds.    Sco  Deed. 
II.  Under  Wills.     Bco  Will. 


Clmttattou  of  '^^cttona  anh 

0Utt0. 

I.  General  Operation  and  Effect  of 

Statutes  of  Limitation,  8518. 
n.  LmiTATioNS  OF  Rights  of  Entry  and 
of  Actions  in  Respect  op  Real  Es- 
tate ;  Aio)  OF  Actions  for  Rents,  on 
Hortgaqes,   and  other  Liens  and 
Charges  on  Land,  8521. 
*         1.  Periods  of  PresaHptwn  or  Lim- 
itation^  8521. 
2.    When  Bight  of  Entry  or  of  Ac- 
tion accrues;  and  when  Time 
hcgins  to  run,  and  hmo  compu- 
ted^ in  Hespeet  of  Various  Es- 
tates^ JientSy  Liens  and  Parties, 
8524. 
8.  Adverse  Possession,   in  general, 
8542. 

4.  Acknowledgment     of    Title    or 

Right  hy  Party  in  Possessirm, 
8553. 

5.  Suspension;     Disabilities;     Tn- 

teniiption  of  Possession,  8562. 

6.  Effect  of  Bar  fry  Adverse  Posses- 

sion or  Limitation,  8566. 

7.  Exceptions  by  Statute;  Eiuita- 

ble  Claims,  Trusts,  Fraudulent 
Concealment,  Acquiescence,  <£<;., 
8574. 
in.  Limitations  of  Personal  Actions  and 
Proceedings,  8583. 

1.  Periods     of    Limitation;    and 

Vihen  Time  begins  to  run,  8583. 

(a)  In  Respect  of  Particu- 
lar Causes  of  Action 
and  Subject-Matte rs, 
8583. 

(Q  In  Respect  of  Particular 
Persons  and  Officers; 
and  of  Act^  done 
under  Statutes  of  a 
Local  and  Personal 
Nature,  8007. 

2.  Suspension;   Disabilities;    Ex- 

ertions, 8018. 

8.  Avoidance  by  Process,  8025. 

4.  Acknowledgment  by   Writing  or 
hy  Part  Payment,  8030. 

(a)  Acknowledgment       of 
Debts  on  Simple  Con- 
tracts, 8030. 
(5)  Pnyracnt  on  Account  of 
Simple     Contract 
Debts,  8051. 
(<j)  Bonds  and  other  Spec- 
ialties, 8004. 
rV.  Plbadikg  and  Evidence,  8006. 


I.  General  Operation  and  Eft-ect  of 
Statutes  of  Limit atioi?. 

When  a  bar  to  the  right,  or  merely  to  thm 

remedy.]— The  old  English  Statutes  of  Limi- 
tntion  barred  the  remedy  only,  not  the  ri^t; 
but  the  modern  statutes  c«i  off  the  riorlit  us 
well  as  the  remedy.  Dundee  Rarb<yr  (  TVtMt- 
ee^  V.  DougaU,  1  Mncq.  H.  L.  Cas.  317;  A 
Beauvoir  v.  Owen,  5  £xch.  106;  19  L.  J., 
Exch.  177. 

In  actions  for  debts,  the  statute  bars  the 
remedy  only,  not  the  debt.  Higgins  v.  SeaU^ 
2  B.  &  Ad.  413.     And  see  Harris    v.    Quine^ 

4  L.  R,  Q.  B.  053;  38  L.  J.,  Q.  B.  331;  20 
L.  T,,  N.  S.  947;  17  W.  R.  907. 

Effect  upon  liens.] — The  lien  of  an  attorney 
remains,  ulthf)ugh  his  claim  against  I  lis  client 
is  barred  by  the  statute.     Broomhead^   In  re, 

5  D.  &  L.  52;  10  L.  J.,  Q.  B.  355 — B.  C— 
Wighlmau. 

—  upon  summary  proceedings.] — Where  a 
client  had  a  claim  upon  an  attorney  for  moneys 
recovered  for  the  client  in  an  action  brought 
on  his  behalf: — Held,  that  tlie  statute  "was  no 
bar  to  the  recovery  of  the  money  by  an  ap- 
plication to  the  summary  jurisdiction  of  the 
court.  Shaj'pe,  Ex  parte,  W.,  W.  &  D.  354; 
1  Jur.  405. 

—  upon  petitions  of  right.]— The  Statute  of 
Limitations  cannot  be  pleaded  to  a  perit/ou 
of  right.  Bustomjee  v.  Beg.,  45  L.  J..  Q.  B. 
Div.  249;  1  L.  R.,  Q.  B.  Div.  487;  24  W.  It 
428;  34  L.  T.,  N.  S.  278. 

—  upon  criminal  prosecutions.] — ^Thcre  is 
no  limitation  at  common  law  to  criminiif 
]>rosecutions  by  indictment.  Doter  v. 
Maestaer,  5  Esp.  92 — Ellen  borough. 

As  to  limitation  of  proceedings  by  cer- 
tiorari,— sec  CERTlonAKI. 

As  to  limitation  of  complaints  and  informa- 
tions  before  justices, — see  Justice  ob'  the 
pKACE ;  of  appeals  to  the  sessions, — see 
Sessions. 

lies  loci ;  what  limitation  or  prescription 
applies  to  remedies  in  different  countries.] — 
The  law  of  the  country  where  a  contract  is 
made,  or  is  to  be  performed,  furnishes  the 
rules  for  expounding  the  nature  and  extent 
of  its  obligation;  but  the  law  of  the  country 
where  it  is  sought  to  enforce  performance  of 
a  contract,  governs  all  questions  as  to  the 
remedy  and  mode  of  proceeding,  including 
lapse  of  time.  Fergusson  v.  Fyffe,  8  C.  &  F. 
121. 

The  time  of  limitation  for  bringing  an  ac- 
tion is  governed  by  the  law  of  the  country 
where  the  action  is  brought,  and  not  by  tho 
lex  loci  contractOs.  Huber  v.  Steiner^  2  Scott, 
304;  2  Bing.  N.  C.  202;  1  Hodges,  200.  Sco 
Harris  v.  Quine,  4  L.  II.,  Q.  B.  053;  38  L. 
J.,  Q.  B.  831 ;  20  L.  T.,  N.  S.  947;  17  W. 
R.  907. 

The  law  of  prescription,  or  of  limitation, 
is  a  law  relating  to  procedure,  having  refer- 
ence only  to  the  lex  fori ;  and  when  a  court 
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tor  tains  a  cause  of  action  which  originated 
a  foreign  country,  the  rule  is  to  adjiulicate 
according  to  the  law  of  that  country,  yet 
the  court  proceeds  according  to  the  prescrip- 
tion of  the  country  in  which  it  exercises 
jurisdiction.  Backmahoye  y.  Lulloobhoi/  Mot- 
i-idtund^  5  Moore  Ihd.  App.  234;  8  Moore 
F».   C.  C.  4. 

Where  bills  were  drawn  and  accepted,  and 
\>ccanie  due  in  France,  but  the  acceptor,  a 
Scotchman,  before  such  bills  becumo  due,  re- 
turned to  Scotland,  and  there  continued  till 
'his    death: — Held,  that  more  than  six  years 
liaving  elapsed  between  the  time  of  the  bills 
liecomiog  due  and  the  action  being  brought, 
the  Scotch  law  of  prescription  applied,  and 
that  its  effect  was  not  prevented  by  the  fact 
thnt  the  payee  had  taken  legal   proceedings 
in  France,  during  the  absence  of  the  debtor, 
and    had  obtained  judgment    against  him. 
jyon  V.  Lippmann^  5  C.  &  F.  1. 

—  when  law  of  Bogland  applies  to  other 
countries,  or  to  foreigners  or  foreign  con- 
tracts.]— A  foreigner  who  always  resides 
beyond  sea  is  not  bound  by  the  Statute  of 
Limitations.  Strithorst  y.  Grmme,  2  W.  Bl. 
723;  3  Wils.  145. 

The  21  Jac.  1,  c.  16,  extends  to  India. 
Sast  India  Company  y.  /Viw/,  7  Moore  P.  C. 
C.  85;  14  Jur.  253. 

And  applies  fo  Iliodoos  and  Mohammedans 
as  well  as  Europeans,  in  civil  actions  in  the 
supreme  court.  Ruckmahoye  y.  Lulloobhoy 
Mottichnndj  5  Moore  Ind.  App.  284;  8  Moore 
P.  C.  C.  4. 

The  Statute  of  Limitations  extends  to  per- 
sons in  Scotland.  Bex  v.  WcUher,  1  W-  Bl. 
286.  And  see  Campbell  v.  Stein,  6  Dow,  116; 
SurUe$  y.  Allen,  2  Dow,  254. 

In  an  action  for  a  debt,  it  was  averred,  that 

before  making  the  instrument  and  obligation 

thercinnfter  mentioned,  the  plaintiffs  carried 

on  bu:$incss  in  Scotland,  and  that  A.  and  the 

dcrendant  were  domiciled  therein ;  and  that 

by  an  instrument  and  obligation  in  writing, 

A.  and  the  defendant  became  bound,    and 

obliged  themselves  conjointly  and  severally, 

to  pay  to  the  plaintiff  400Z.,  and  that,  by  the 

law  of  Scotland,  at  the  time  of  making  such 

instrument,  and   thence    hitherto  in    force, 

the  time  for  bringing  any  suit  or  instituting 

any  legal  proceeding  by  the  plaintiffs  against 

the  defendant  upon  the  instrument,  and  the 

cau'ic  and  right  of  action  acciniing  thereon, 

had  not  yet  elapsed ;  that  is  to  say,  by  virtue 

of  the  Siiid  law,  the  plaintiffs   had  tlie  right 

and  privilege  of  suing  and  bringing  any  action 

thereon,  at  an)'  time   within  forty  years  from 

the  time  of  making  and  signing  the  bond : — 

Hold,  that  a  plea,  that  the  cause  of  action  did 

not  accrue  within  six  years,  was  an  answer  to 

I  he  action.    British  Linen  Company  v.  Drum- 

mond,  10  B.  &  C.  003. 

Where  a  foreign  statute  of  limitations  re- 
quires proceedings  to  be  taken  within  a  short- 
er period  than  that  prescribed  by  the  English 
n  statute,  but  like  the  English  statute  does  not 
affect  causes  of  action,  but  only  the  remedy  in 


respect  of  them,  a  foreign  judgment  declaring 
that  a  claim  is  barred  by  the  local  statute  of 
limitations  is  no  bar  to  an  action  in  England 
for  that  same  claim,  within  the  period  pre- 
scribed by  the  English  law.  Harris  v.  Quine, 
38  L.  J.,  Q.  B.  831;  20  L.  T.,  N.  S.  94>;  4L. 
U.,  Q.  B.  053;  17  W.  R.  967. 

A  firm  of  attorneys  in  the  Isle  of  Man  was 
retained  by  the  defendant,  in  1858,  to  conduct 
a  suit  in  one  of  the  Manx  courts  in  which  he 
was  defendant.  The  suit  was  dismissed  in 
April,  1861;  in  September,  1861,  the  plaintiff 
in  the  suit  appealed  to  a  superior  court,  and 
the  attorneys  continued  to  act  for  the  defend- 
ant, and  conducted  the  appeal  on  his  behalf 
up  to  the  1st  of  October,  1862.  By  the  Manx 
statute  law  an  action  on  a  simple  contract 
brought  in  the  temporal  courts  of  the  island 
must  bo  commenced  within  three  years  of  the 
accrual  of  the  cause  of  action.  The  attorneys 
brought  an  action  in  one  of  the  Manx  courts 
more  than  three  years  after  October,  1862, 
an<l  the  court  decided  that  the  action  was 
barred  by  the  statute.  They  afterward  com- 
menced an  action  in  England  in  January, 
1868,  to  which  the  defendant  pleaded,  first, 
the  judirment  of  the  Manx  court,  and,  second- 
ly, the  English  Statute  of  Limitations: — Held, 
first,  that,  as  the  Manx  statute  barred  the 
remedy  only,  and  did  not  extinguish  the  debt, 
the  judgment  of  the  Manx  court  was  no  bar; 
and,  secondly,  that  under  the  circumstances, 
there  was  a  continuous  employment  of  the  at- 
torneys, and  that  therefore  none  of  the  items 
were  barred  by  the  statute.     lb. 

Legal  proceedings  in  England  to  recover  a 
debt  contracted  in  India  are  not  barred  by  the 
Indian  Statute  of  Limitations,  Art.  XIV., 
1859.  Finch  v.  Finch,  45  L.  J.,  Ch.  Div.  816; 
35  L.  T.,  N.  S.  235— V.  C.  B. 

The  English  Statuto  of  Limitatiims  binds 
every  one  who  comes  to  sue  in  the  court  of 
Chancery.  I^rdo  v.  Bltighan^,  17  W.  U.  419 ; 
20  L.  T.,  N.  S.  464;  4  L.  U.,  Ch.  735. 

Agreements  to  waive  the  statute.] — Semble, 
there  may  be  an  agreement,  that  in  considera- 
tion of  an  inquiry  into  the  merits  of  a  dispu- 
ted claim,  no  advantage  shall  be  taken  of 
the  statute,  in  respect  of  the  time  employed 
in  the  inquiryp  and  an  action  may  be  brought 
for  a  breach  of  such  agreement.  East  India 
Company  v.  Paul,  7  Moore  P.  C.  C.  85;  14 
Jur.  253. 

A  parol  agreement  was  entered  into  be- 
tween the  executors  of  L.  andT.,  that  various 
old  accounts  between  their  testators  should  be 
settled  without  reference  to  the  time  that  they 
had  been  running,  and  that  a  balance  should 
be  struck.  The  account.'i  were  accordingly 
settled,  and  the  executors  of  L.  were  allowed 
the  value  of  a  promissory  note,  which,  but 
for  the  agreement,  would  have  been  barred 
by  the  statute.  The  executors  of  T.  after- 
wards discovered  a  note  from  L.  to  T.,  which, 
but  for  the  same  reason,  would  have  been 
barred  by  the  statute: — Held,  that  the  agree- 
ment was  one  for  valuable  consideration  on 
both  sides,  to  waive  the  benefit  of  the  statute, 
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and  ought  to  be  enforced.     Lade  r.  TriU,  6 
Jur.  272— V.  C.  K.  B. 

A.,  being  indebted  to  B.  on  two  overdue 
bills  of  exchange,  gave  n  written  undertaking 
as  follows: — *'In  consideration  of  your  not 
proceeding  on  the  bills,  I  hereby  debar  my- 
self of  the  plea  of  the  Statute  of  Limitations 
in  case  of  niy  being  sued  for  the  recovery  of 
the  amounts  of  the  bills,  and  I  promiHc  to 
pay  them  whenever  my  circumstances  enable 
roe  to  do  so,  and  I  may  be  called  upon  for 
that  pur|K>se:^' — Held,  that  the  statute  began 
to  run  as  soon  as  A.  became  of  ability  to  pay, 
although  B.  had  had  no  notice  or  ktiowledge 
of  such  ability,  and  had  made  no  demand  of 
payment.  Waters  v.  Thatiet,  2  O.  &  D.  166; 
2  Q.  B.  757;  6  Jur.  708. 

As  to  effect  of  acknowledgment,  new 
promise,  or  part  payment  to  avoid  the  bar  of 
the  statute,— sec  this  title,  II.,  4;  III.,  4. 

IL  Limitations  of  Rights  op  Entry  and  op 
Actions  in  Respect  of  Re  il  Estate; 
AND  Actions  for  Rents,  Mort- 
gages, AND  other  Liens 
AND  Charges  on  Lakd. 

1.  Periods  of  Prescription  or  Limitation, 

Under  the  Statnta  of  ZJiaitatloas,  3  A  4 
WilL  4,  c  27.]— [By  8  &  4  Will.  4,  c.  27,  s. 
2,  no  person  shall  make  an  entry  or  distress^  or 
bring  an  action  to  recover  any  land  or  reiit^ 
hut  mtlUn  twenty  years  next  after  the  time  at 
which^  *he  I'iffht  to  make  such  entity  or  distress^ 
or  to  lHt*§  each  action,  shall  Itave  first  accrued 
to  some  person  through  whom  he  claims;  or  if 
each  right  JioU  not  have  accrued  to  any  person 
through  whom  he  claims^  then  within  twenty 
years  next  after  the  time  at  which  the  right  to 
make  such  entry  or  distress^  or  to  bring  such 
action,  shall  have  first  accrued  to  the  person 
making  or  bringing  the  same.] 

Xntaxpretation  of  the  statute,  in  respect  of 
olaimanU.]— [By  3  &  4  Will.  4,  c.  27.  s.  1, 
the  nerson  through  whom  another  person  is  said 
to  ciaim  shall  mean  any  person  hy^  through^  or 
under,  or  by  the  act  of  whom  the  person  so 
daiming  became  entitled  to  the  estate  or  interest 
claimed,  as  heir,  issue  to  issue  in  tail,  tenant  by 
the  curtesy  of  England,  tenant^  in  dower^  sue- 
eessoTf  special  or  general  occupant,  executory 
administrator,  legatee,  husband,  assignee,  ap- 
pointee, devisee  or  otherwise,  and  also  any  person 
who  W€u  entitled  to  an  estate  or  interest  to  which 
the  person  so  claiming,  or  some  person  through 
whom  hedaims,  became  entitled  as  lord  byesdieat ; 

And  the  word  person  extends  to  a  body  politic, 
corporate,  or  collegiate,  and  to  a  class  of  creditors 
or  other  persons,  as  wdl  as  an  individual,  and 
e^ery  word  imposing  the  singular  number  only 
extends  and  appdea  to  several  persons  or  things 
as  well  as  one  person  or  thing,  and  every  word 
importing  tlie  masculine  gender  only  extends  and 
applies  to  a  female  as  wdl  as  a  male.] 

The  poor  of  a  parish  is  a  class  of  persons 
within  the  meaning  of  this  section.  8t,  Mary 
Magdalen,  Oxford,  v.  Att  Oen.,  6  H.  L.  Cas. 
180;  8  Jur.,  N.  8.  675;  26  L.  J.,  Chanc.  620. 


—  in  respect  of  lands.] --[By  3  &  4  WilL  4, 
c.  27,  s.  1,  the  word  land  extends  to  memon^ 
messuages,  and  all  other  corporeal  heredUamsnts 
whatsoever,  and  also  to  tithes  (other  than  tiUm 
belonging  to  a  spiritual  or  eUemosynary  ear- 
poralion  sole),  and  also  to  any  share,  estate^  or 
interest  in  them  'or  any  of  tiiem^  wk^thsr  Urn 
same  shall  be  a  freehold  or  chattel  inierest,  asi 
whether  freehold  or  copyhold,  or  held  aeoerdimg 
to  any  other  tenure,  j 

Turnpike  tolls  are  not  land  within  the 
meaning  of  this  enactment.  MeUish  ▼.  Brssk^ 
8  Beay.  22. 

A  lord  of  the  manor  is  barred  by  the  Statute 
of  Limitations  from  entering  for  a  f«9rfeitare 
after  twenty  years.  WhiUon  v.  I^eacoek,  S 
Mylne  &  K.'825. 

When  the  lord  had  seized  copyholds 
quo  usque,  and  had  held  them  for  nearly  forty 
yesrs: — Held,  that  a  bill  by  the  heir  of  tiw 
former  tenant  to  coro|)cl  admittsnue  by  tbe 
lord  was  a  suit  to  recover  land  within  3  &  4 
Will.  4,  c.  27,  ss.  2,  8,  and  that  the  ri?ht  of 
the  heir  was  barred  by  that  statute.  Walten 
V.  Webb,  5  L.  R.,  Oh.  531;  89  L.  J.,  Chanc 
677;  18  W.  R.  687. 

->  in  respect  of  rents.] -^[ By  3&  4  WilL  4, 
c.  27,  s.  1,  the  word  rent  extends  to  all  Aeriots, 
arid  to  all  services  and  suits  for  which  a  distras 
may  he  made,  and  to  all  annuities  and  periodi- 
cal sums  of  money  charged  upon  or  payable  ovt 
of  any  land  {except  moduses  or  compositions 
belonging  to  a  spiritual  or  eleemosynary  oar- 
poration  sole.)\ 

Where  the  overseers  of  a  township  claimed 
lands  which  they  had  allowed  a  poor  ia- 
habitant  to  occupy  rent  free,  he  kee|>ing  up 
a  grindstone  upon  the  land  for  the  coo- 
venience  of  the  parish,  the  enjoyment  of  ihii 
privilege  by  the  parishioners,  for  upwards  of 
twenty  years,  while  the  lands  were  occupied 
by  persons  paying  no  rent,  does  not  defeat 
the  title  of  such  persons  under  8  &  4  Will.  4, 
c.  27.  Doe  d.  liobinson  v.  Hinde,  2  M.  J^ 
Rob.  441— Parke. 

In  ejectment  for  two  cottages  by  church- 
wardens and  ovcrscecs,  it  appeared  that  the 
defendant  had  within  twenty  years  swept  the 
church  and  tolled  the  church  bell: — Held, 
that  the  sweeping  of  the  church  and  tolling 
of  the  church  bell  were  services  for  which  a 
distress  might  be  made,  and  that  the  action 
was,  therefore,  brought  within  the  time 
limited  by  8  &  4  Will.  4,  c.  27,  s.  8.  Doe  d. 
JEdneyy.  Benham,  7  Q.  B.  976;  0  Jur.  6G2; 
14  L.  J.,  Q.  B.  842. 

The  limitation  prescribed  by  section  2,  is 
not  applicable  to  the  case  of  rent  reserved  on 
an  indenture  of  lease.  Grant  v.  Ellis,  0  M. 
&  W.  113. 

Semble,  that  the  statute  would  not  apply 
to  the  case  of  a  contr^t  to  re-purchase  an 
estate  in  twenty-five  years,  or  at  any  time 
during  the  life  of  another.  Alderson  v. 
White,  4  Jur.,  N.  S.  125;  2  De  G.  &  J.  07. 

As  to  the  application  of  the  statute  tn 
various  estates,  rights  and  interests  in  lAndi, 
rents,  &c.,— sec  this  title,  IL,  2. 
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]  -[By  53  Geo.  3»  c.  127,  8.  5,  actioru 
not  9etiing  out  tithes,  and  ntUs  in  equity  or 
eedenaUical  courts^  are  to  he  commenced 
iithin  MS  yean  from  the  time  when  the  tithee 
me  due.  J 
The  8  <&  4  Will.  4,  c.  27,  s.  2,  enacts  that 
»  person  shall  bring  an  action  to  recover  any 
Is^nd  (which  by  8.  1  includes  tithes)  but  with- 
S  va  twenty  years  next  after  the  right  to  bring 
fift'ucli  action  has  accrued  to  him  or  some  per- 
Q  through  whom  he  claims: — Held,  that 
statute  does  not  operate  to  prevent  a 
ithe-owncr  from  recovering  tithes  as  chattels 
an  occupier,  although  none  had  been 
^let  out  for  twenty  years,  but  that  it  is  con- 
fined to  cases  where  there  are  two  parties, 
«ach  claiming  an  adverse  estate  in  the  tithes. 
JSlp  {Dean  and  Chapter)  v.  Cast,  15  M.  &  W. 
€17;  15  L.  J.,  Exch.  341* 

The  right  to  tithes,  as  against  an  ecclesias- 
tical corporation  aggregate,  is  barred  under  3 
&  4  Will.  4,  c.  27,  s.  2,  by  non-payment  for 
t^renty  years.  Ely  {Dean  and  Chapter)  v. 
^Uae,  5  Beav.  574. 

Advowsoas.]— [See  8  <6  4  WUl.  4,  e,  27, 
«».  80-34,  andQ  dfl  Viet,  e,  64,  s.  8.] 

Time  of  limitations  against  the  crown  and 
tlae  dnchy  of  OomwaU.]~[By  24  &  25  Vict. 
c.  62,  s.  1,  the  croum  is  not  to  sue  after  sixty 
years,  "by  reason  of  land  having  been  in  charge 
to  her  Majesty,  or  stood  insuper  of  record. 

23  &  84  Vict.  c.  63,  extends  the  provisions 
of  0  Geo.  3,  e.  16,  as  to  the  time  of  limitations 
of  actions  and  suits  to  the  Duhe  of  Cornwall,  ■ 
in  relation  to  real  property  "belonging  to  the 
duchy.'] 

The  crown  not  being  mentioned  in  the 
21  Jac.  1,  c.  16,  s.  8,  is  not  within  its  opera- 
tion. Lambert  v.  Taylor,  4  B.  <&  C.  188;  6 
D.  &R.  188. 

The  title  of  the  crown  to  lands,  of  which  it 
has  been  out  of  possession  for  twenty  years, 
may  be  tried  in  an  information  of  intrusion 
itself,  and  need  not  be  first  found  by  inquest 
of  office,  the  only  effect  of  the  21  Jac.  1,  c. 
14,  being  to  throw  the  onus  of  proving  title 
in  the  first  instance,  in  such  cose,  upon  the 
crown.  Att.  Gen.  v.  Parsons,  2  M.  &  W. 
23. 

A  conveyance  of  a  manor  by  the  commis- 
sionersof  woods  and  forests  on  the  part  of 
the  crown,  does  not  entitle  the  purchaser  to 
maintain  ejectment  against  the  possessor  of 
land  inclosed  from  the  waste  of  the  manor, 
more  than  twenty  years  before  the  convey- 
ance, without  leave  of  the  crown.  Doe  d. 
Wall  or  Watt  v.  Mcnris,  2  Scott,  276 ;  2  Bing. 
N.  C.  189;  1  Hodges,  215. 

As  to  limitations  of  personal  actions  on  be- 
half of  the  crown, — see  this  title,  III.,  1,  b. 

The  Beal  Property  lamiUtion  Act,  1874.] 
—[By  87  &  88  Vict.  c.  67,  the  Real  Property 
Limitation  Act,  1874,  which  commences  and 
iomes  into  operation  on  the  1st  of  January, 
1870,  actions  or  suits  brougfit  for  the  recovery 
of  land  or  rent^  and  of  charges  thereon^  are 
further  limited,] 


2.  When  Right  of  Entry  or  of  Action  Accrues; 

and  when   Time  begins  to  run,  nnxl  how 

computed,  in  Respect  of  Various  Euiates^ 

Ifiterests,  Rents^Liens^  and  Parties. 

General  provisions  of  statute.] — [By  3  <&  4 
Will.  4,  c.  27,  s.  3,  the  right  to  make  a7i  entry  or 
distress,  or  bring  an  action  to  recover  any  land 
or  rent,  shall  be  deetned  to  have  first  accrued^  1st, 
when  the  person  claiming  rudi  land  or  rent,  or 
some  person  through  whom  he  claims,  shalU  in 
respect  of  the  estate  or  interest  claimed,  Jiave  been 
in  possession  or  receipt  of  t/ie  profits  of  such 
land,  or  in  receipt  of  such  rent,  and  shall,  while 
entitled  thereto,  have  been  dispossessed  or  have 
discontinued  such  possetision  or  receipt,  then  such 
right  shall  be  deemed  to  have  first  accrued  at  the 
time  of  such  dispossession  or  discontinuance,  or 
at  the  last  time  at  which  the  profits  or  rent  were 
or  was  so  received; 

2d,  when  the  person  claiming  such  land  or 
rent  shall  claim  the  estate  or  interest  of  some 
deceased  person,  who  shall  have  continued  in 
such  possession  or  receipt  in  respect  of  the  same 
estate  or  interest  until  his  death,  and  shall  have 
been  tlie  last  person  entitled  to  such  estate  or  in- 
terest who  sfiall  have  been  in  such  possession  or 
receipt,  at  the  time  of  such  death; 

8a,  when  the  person  claims  in  respect  of  an 
estate  or  interest  in  possession,  granted,  ap- 
pointed, or  otherwise  assured  by  any  instrument 
{other  than  a  will)  to  him  or  some  person  through 
whom  he  claims,  by  a  person  being,  in  respect  of 
the  same  estate  or  interest,  in  the  possession  or 
receipt  of  the  profits  of  the  land,  or  in  the  re- 
ceipt of  the  rent,  and  no  person  entitled  under 
such  instrument  shall  have  been  in  possession  or 
receipt  at  the  time  the  party  became  entitled  by 
virtue  of  such  instrument ; 

Ath,  where  the  estate  or  interest  claimed  shall 
be  in  reversion  or  remainder,  or  other  future 
estate  or  interest,  and  no  person  shaU  have  ob* 
tained  possession  or  receipt  of  the  profits  of  such 
land,  or  receipt  of  such  retit  in  respect  qfsueh 
estate  or  interest,  at  the  time  when  it  became  an 
estate  or  interest  in  possesion  ; 

And  lastly,  when  the  claim  shall  be  by  reason 
of  forfeiture  or  breach  of  eondition,  when  such 
forfeiture  was  incurred,  or  stich  condition  was 
broken. 

By  s.  4,  when  any  right  to  make  an  entry  or 
distress,  or  to  bring  an  action  to  recover  any 
land  or  rent  by  reason  of  any  forfeiture  or 
breach  of  condition,  shall  have  first  accrued  in 
respect  of  any  estate  or  interest  in  reversion  or 
remainder,  and  the  land  or  rent  shall  not  liate 
been  recovered  by  virtue  of  such  right,  the  right 
to  make  an  entry  or  distress,  or  bring  an  action 
to  recover  such  land  or  rent,  shall  be  deemed  to 
have  first  accrued  in  respect  of  such  estate  or 
interest  at  the  time  when  the  same  shall  ha/ve 
become  an  estate  or  interest  in  posseseiori  as  if 
no  such  forfeiture  or  breach  of  condition  had 
happened. 

By  s.  5,  a  rigid  to  make  an  entry  or  distress, 

or  to  bring  an  action  to  recover  any  la?»d  or  rent, 

shall  be  deemed  to  have  first  accrued,  iv  respect 

of  an  estate  or  interest  in  reversion,  at  the  time 

'  at  which  the  same  shall  have  becoTM  an  estate  or 
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interest  in  posiesnion^  hy  the  determination  of 
any  estate  or  estates  in  respect  of  which  suck 
land  shall  have  been  Itehl^  or  the  profits  thereof 
ST  such  rent  shall  hate  heen  receiced,  notwith- 
standing  the  person  claiming  suck  land,  or  some 
person  through  whom  he  claims  j  shall  at  any 
time  previously  to  the  creation  of  the  estate  or 
estates  which  shaU  have  determined^  hate  teen 
in  possession  or  receipt  of  tlieirrofUs  of  such  landj 
or  in  receipt  of  such  rent. 

By  8.  C,  for  the  purposes  of  the  act  an  admin- 
istraUrr  claiming  Vie  estate  or  interest  of  the 
deceased  person  of  whose  chattels  he  shall  he 
appointed  admin  istrator^  shaft  be  deemed  to 
claim  as  if  there  had  heen  no  interval  of  time 
lietween  the  death  of  such  deceasfd  person  and 
th9  grant  of  letters  of  adminhtration.  ] 

When  the  statute  begins  to  run  against  re- 
versioners and  remainder-men,  in  general.] — 
[By  8  &  4  Will.  4,  c.  27,  s.  3,  when  the  estate 
or  interest  claimed  shall  have  been  an  estate  or  in^ 
terest  in  reversion  or  remainder^  or  other  future 
estate  or  interest^  and  no  person  sliall  have  ob- 
tained the  possession  or  receipt  of  tlie  profits  of 
such  hmd  or  the  receipt  of  sucJi  rent  in  respect 
of  suck  estate  or  interest,  then  suck  right  shall 
be  deemed  to  have  accrued  at  the  time  at  whick 
such  estate  or  interest  became  an  estate  or  interest 
in  possession,  (See  also,  as  to  estates  or  inter- 
ests in  reversion,  the  provisions  of  section  5 
of  the  same  statute,  supra.)] 

When  a  lessor  permits  his  lessee,  durin<r 
the  continuance  of  the  Icnse,  to  pay  no  rent 
either  to  himself  or  any  other  person  for  twenty 
years,  the  lessor  is  not  then  barred  by  this 
statute  from  recovering  the  premises  in  eject- 
ment. The  case  falls  witiiin  the  latter  branch 
of  section  3.  winch,  in  the  case  of  an  estate  or 
an  interest  in  reversion,  provides  that  tlie  right 
of  action  shall  be  deemed  to  have  first  ac- 
crued when  it  became  an  estate  or  interest  in 
]>ossesHion.  The  lessor,  therefore,  may  re- 
cover in  ejectment  at  any  time  within  twenty 
vears  after  the  lease  has  expired.  Dos  d. 
Davy  v.  Oxemlen,  7  M.  &  W.  131 ;  1  H.  &  W. 
4;  4  Jur.  1010. 

That  branch  of  the  3  &  4  Will.  4,  c.  27, 
which  relates  to  estates  in  reversion  expectant 
on  the  determination  of  a  particular  estate, 
applies  only  where  another  person  than  the 
reversioner  is  entitled  to  the  particular  estate. 
Doe  d.  Hall  v.  Moulsdale,  IG  M.  &  W.  089;  10 
L.  J.,  Exch.  109. 

In  1784  promises  were  leased  to  H.  J., ^f or 
three  lives.  He,  by  will,  devised  nil  his  estates 
and  interest  in  the  premises  to  his  wife,  A., 
her  heirs  and  assigns.  She,  in  1793,  con- 
veyed the  estates  so  devised  to  her  son,  J., 
and  the  heirs  of  his  body,  with  a  proviso, 
that  if  he  shouM  have  no  child  living  at  his 
death,  the  limitation  thereby  made  should 
cease,  and  the  estate  should  revert  to  A.,  her 
heirs  and  assigns.  In  1811,  J.  purchased 
the  reversion  in  fee  in  the  premises  expectant 
on  the  lease  for  lives,  which  was  conveyed  to 
him,'  and  at  the  same  time  an  old  satisfied 
term  of  5,000  years  aflfecting  the  premises 
was  assigned  to  a  trustee  for  him  to  attend  the 


inheritance.  J.  died  in  1812,  wHhont 
leaving  his  nephew,  L.,  his  beir-at-lair  and 
the  heir-at-law  of  A.  The  lease  for  lives  de- 
termined in  1835.  For  upwards  of  twentf 
years  from  the  death  of  J.  the  premises  were 
held  adversely  to  L. : — Held,  that  his  ri^ht  of 
entry  was  barred  thereby,  and  that  he  had 
not  a  new  right  of  entry  on  the  determiDatioa 
of  the  leases  for  lives  in  183<>.     lb. 

Action    for    breaking   and    entering^    the 
plaintiff's  closes,  and  digging  minerals  there- 
in.    A  plea  justified  the  trespasses  bj  the 
defendant  as  assignee  of  a  lease  of  the  minerals 
for  ninety-nine  years,  granted   by  the  owner 
in  1821.     Replication,  that  the  right  to  make 
an  entry  did  not  first  accrue  within  twenty- 
one  years.     It  appeared  that  from  1816  B. 
was  in  possession  of  the  close  under  a  lease, 
in  which    there  was  no  reservation  of  the 
mines.     In  1821  the  owner  granted  a  separate 
lease  of  the  minerals  to  B.  and  P.  for  ninety- 
nine    years,    under    whom     the    defendant 
claimed.  In  1847  the  mines  were  first  worked: 
— Held,   that  B.   was  in   possession   of  the 
mines  before  1821,  by  reason  of  his  being  in 
possession  of  the   surface  as  lessee  under  a 
lease,  without  reservation  of  the  mines;  and 
that  such  possession  inured  for  the  benefit  of 
himself  and  P.  on  the  granting  of  the  lease 
of  1821,  so  as  to  make  himself  and  P.  pos- 
sessed of  the  mines  from    1821   imdcr  that 
lease,  and  not  to  leave  the  effect  of  that  lease 
to  be  the  granting  of  a  mere  interesse  terminL 
Keyse  v.  Powell,  2  El.  &  Bl.  132;  17  Jur.  1052; 
22  L.  J.,  Q,  B.  805. 

Held  also,  that  although  the  plea  confessed 
the  possession  to  be  in  the  plaintiff  at  the 
time  of  the  trespass  in  1847,  yet  that  the  de- 
fendant was  not  confined  to  rely  upon  the 
right  of  entry  which  accnied  to  him  in  1821, 
but  might  rely  on  a  supposed  dispossession 
within  twenty  one  years  before  1847,  and  bb 
right  of  immediate  entry  thereupon.     lb. 

Copyhold  land  was  surrendered,  in  1798, 
to  a  husband  and  wife  for  their  joint  lives, 
with  remainder  to  the  heirs  of  the  husband. 
In  1805  the  husband  absconded  and  went 
abroad,  and  was  never  afterwards  heard  of. 
In  1807  a  commission  of  baukmptcy  issued 
against  him,  and  the  usual  as<rlgnment  of  his 
estate  was  made  by  the  commissioners  to  his 
assignee.  The  wife  occupied  the  estate  until 
her  death  in  1841,  whereupon  the  assignee 
was  admitted: — Held,  that  an  ejectment  by 
the  assignee  brought  after  her  death  was  in 
time,  for  that  the  husband's  reversion  in  fee 
was  a  future  estate  within  3  &  4  Will.  4.  c. 
27,  s.  3.  Doe  fl.  Johnson  v.  Liccr»edge,  11  M. 
&  VV.  517;  13  L.  J.,  Exch.  Gl. 

AVhere  a  copyhold  estate  was  granted  to  A. 
for  her  own  life  and  the  life  of  B.,  with  a 
grant  of  the  reversion  to  C.  for  other  lives, 
and  A.  devised  the  estate  to  B.,  who  kept 
possession  for  more  than  twenty  years : — lleld, 
that  O.'s  right  of  possession  attached  on  the 
death  of  A.,  and  as  no  claim  had  l>ccn  made 
within  twenty  years,  an  ejectment  for  the 
premises    was    barred  by  the   statute.     Dot 
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cl .    X^orstcr  v.  ScotL  7  D.  &  R.  190;  4  B.  &  C. 

Xn  1788,  estates  were  settled  by  a  inarriaj?e 
80t:,l.lement,  to  tfic  use  of  the  wife  for  life, 
"vri-fch  remainders  to  her  issue  in  tail,  with  re- 
xnjsi.iiidcr  to  the  settlor  (whose  heiress  at  law 
wns),  in  fee.  In  1818,  by  deeds  to  which 
husband  and  wife,  and  their  only  son, 
"W€?re  parties,  and  by  a  recovery  suffered  in 
j^v^rsuance  thereof,  the  estates  were  limited  to 
^lie  use  of  the  husband  for  life,  remainder  to 
"U^c  son,  for  life,  remainder  to  his  issue  in 
tsi.il,  and  remainder  to  his  sister,  for  life,  with 
other  remainders  over.  The  husband  died  in 
3.819,  the  wife  in  1822.  and  the  son  in  1828: 

Held,  that,  inasmuch  as  the  estate  of  tlie 

sister  was  carved  out  of  the  estate  of  the  son, 
slic  had  the  same  period  for  bringing  an 
ejectment  in  respect  of  any  estates  comprised 
in  the  above  deeds,  as  he  would,  have  liad  if 
lie  had  continued  alive,  viz.,  twenty  years 
I'rom  1822,  when  his  remainder  came  into 
l>ossession.  Doe  d,  Curson  v.  ICdmondSf  6  M. 
&  W.  295. 

A.  being  tenant  for  life  of  a  copyhold 
estate,  and  B.,  his  daughter,  being  tenant  in 
tail  in  remainder,  joined  in  a  recovery  in  1778, 
and  A.  surrendered  to  the  use  of  himself  for 
life,  remainder  to  the  use  of  B.  for  life,  re- 
mainder to  the  right  heirs  of  the  survivor. 
A.  and  B.  shortly  afterwards  surrendered  the 
fee  to  a  boni  fide  purchaser,  the  contingent 
remainder  to  A.  being  void: — Held,  that  as 
the  surrender  ])a8sed  B.^s  life  estate,  the  claim 
to  the  fee  by  B.'sson  did  not  accrue  till  her 
death.  l)oe  d.  Ilinton  v.  Hole,  3  N.  &  P. 
C48;  8A.  &E.  050. 

Ejectment  brought  by  a  remainder-man 
more  than  twenty  but  less  than  twenty-seven 
years  since  the  tenant  for  life  was  last  heard 
of,  cannot  bo  supported  without  other  evi- 
dence, from  which  the  jury  may  infer  that 
the  tenant  for  life  was  alive  within  twenty 
years.     JStade  v.  Nepean,  2  N.  &  M.  219. 

An  estate  was  settled  on  a  tenant  for  life 
and  remaindermen  in  tail,  with  a  name  and 
arms  clause,  providing  that  in  case  any  per- 
son should  fail  to  comply  wirl»  it  for  twelve 
calendar  months  after  becoming  entitled  in 
possession  the  estate  should  go  over  as  if  ho 
were  dead.  C.  entered  into  possession  as 
tenant  in  tail,  and  did  not  comply  with  the 
condition;  he  remained  in  possession  for 
more  than  twenty  years  after  he  had  forfeited 
the  estate: — Held,  that  he  did  not  acquire  a 
title  by  adverse  possession,  but  that  under  8 
&  4  Will.  4,  c.  27,  s.  4,  the  right  of  the  re- 
mainder-men to  enter  commenced  on  his  death. 
Asitet/  V.  j(iW-r.  43  L.  J.,  Chanc.  817;  18  L. 
li.,  Eq.  200;  30  L.  T.,  N.  S.  485— U. 

At  the  death  of  the  tenant  for  life  the  next 
remainder-man  was  in  India  and  was  ignorant 
of  the  clause  until  after  the  twelve  mcmths 
expired: — Held,  that  his  ignorance  did  not 
j)revent  the  forfeiture  operating  as  to  his  in- 
terest.    J  b. 

The  3  &  4  Will.  4,  c.  27,  s.  4,  extends  to 
forfeitures  which  operate  to  accelerate  nn  es- 
tate under  a  conditional  limitation,  as  well  as 


to  forfeitures  of  which  the  heir-at-law  only 
can  take  advantage.     lb. 

As  to  when  future  estates  in  land  are  barred 
by  the  running  of  the  statute  against  party 
entitled  to  possession, — ^sec  this  title,  XL,  6. 

—  in  cases  of  tenancies  at  will.] — [By  3  &  4 
Will.  4,  c.  27,  8.  7,  to  ft  en  any  person  shall  be  in 
possession  or  in  receipt  of  the  profits  of  any  land, 
or  in  receipt  of  any  reut^  as  tenant  at  will,,  the 
right  of  the  person  entitled  subject  thei'eto,  or  of 
the  person  through  whom  lie  claims,  to  make  an. 
entry  or  distress  or  bring  an  action  to  recover 
such  land  or  rent,  shall  be  deemed  to  have  first 
accrued  either  at  the  determination  of  such  ten- 
ancy, or  at  the  expiration  of  one  year  next  after 
the  commencement  of  such  tenancy,  at  which 
time  such  tenanei/  shall  be  deemed  to  have  deter- 
mined: provided  always,  that  no  mortgagor  or 
cestui  que  trust  sJiall  Ite  deemed  to  be  a  tenant  at 
will,  within  the  meaning  of  this  clause^  to  his 
mortgagee  or  trustee,] 

Section  7  of  the  statute  is  not  retro- 
spective, and  applies  only  to  tenancies  at 
will,  created  after  the  passing  of  the  act,  or. 
at  most,  to  such  tenancies  at  will  as  existed 
when  it  passed.  Doe  d.  Eoans  v.  Page,  5  Q. 
B.  707;  D.  &  M.  601;  8  Jur.  909;  18  L.  J., 
Q.  B.  153. 

Under  this  enactment,  no  title  accrues  to  a 
party  who  is  tenant  at  will,  and  holds  without 
intermption  for  twenty  years  after  the  ex- 
piration of  the  first  year,  but  who  has  quitted 
possession  before  the  act  passed.  Doe  d. 
2'hompson  v.  Thomjyson,  2  N.  &  P.  656;  6  A. 
^E.  721;  W.,  W.  &D.  230. 

A  tenancy  at  will,  commencing  in  1824, 
and  determined  in  1831,  is  no  bar,  under  ss. 
2  and  7,  to  an  ejectment  commenced  in  1847. 
Doe  d.  Birmingham  Canal  Company  v.  Bold, 
11  Q.  B.  127;  13  Jur.  871. 

It  is  only  on  the  determination  of  a  tenancy 
at  will  that  there  is  such  a  vested  right  of 
entiyas  is  contemplated  by  3  &  4  Will.  4,  c. 
27,  s.  2.     lb. 

A.  in  1817  let  B.  into  possession  of  a  farm 
as  tenant  at  will,  and  in  1827  A.  entered  upon 
the  land  without  B.'s  consent,  and  cut  and 
carried  awav  stone  therefrom: — Held,  this 
entry  amounted  to  a  determination  of  the 
estate  at  will.  Turner  v.  Doe  d.  Bennett  (in 
error),  9  M.  &  W.  043— Exch.  Cliam;  affirm- 
ing judgment  of  Exchequer,  7  M.  &  W.  220. 

The  granting  a  lease  to  a  tliird  person  by 
the  lessor  of  a  tenant  at  will,  though  it  de- 
termines the  tenancy  at  will  as  against  the 
lessor,  dors  not  give  him  snoh  a  riglit  of  entry 
as  is  contemplated  by  3  &  4  Will.  4,  c.  27,  s. 
2.  Ilognn  v.  Hand,  9  W.  U.  073;  4  L.  T., 
N.  S.  405;  14  Moore  P.  C.  C.  310. 

If  a  person  who  has  agreed  to  purchase 
real  property  is  let  into  possession,  he  is  a 
tenant  at  will,  and  such  tenancy  nt  will  is 
determined  by  his  deatlj;  and  if  after  his 
death  his  widow,  who  is  also  devisee  of  his 
real  estate,  continues  in  possession,  this  is 
not  a  continuaucc  of  his  tenancy  at  will,  so 
as  to  prevent  the  operation  of  the  statute. 
Doe  d.  Stanway  v.  Hod;  4  M.  &  G.  30;  Car. 
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&  M.  549;  6  Jur.  26C.  Sec  Drnmmond  v. 
Sant,  41  L.  J.,  Q.  B.  21,  25;  25  L.  T.,  N.  S. 
419,  423. 

On  tho  death  of  A.   intestate,  his  widow 
and  son,  a   minor,  resided    in   a  dwelling- 
house  till  her  marriage  with  tho  defendant  In 
1798,   after  which  the  defendant  held  and 
occupied  the  premises  in  his  own  name.     C, 
the  son,  continued  to  reside  there  till  1805, 
when  he  left  the  premises,  but  between  that 
yenr  nnd  184t  he  resided  there  occasionally, 
two  or  three  weeks  at  a  time,  with  the  de- 
fendant   nnd   his  wife.     In    1842,    the  de- 
fendant having  applied  to  the  pluintiff  for  an 
advance  of  money  upon  a  mortgage  of  tho 
premises,  in  an  interview  with  the  solicitor 
of  the  plaintiff,   produced    the  title-deeds, 
and,  upon  its  being  stated  that  C.  was  heir- 
at-law,  and  was  the  proper  party  to  grant  a 
mortgage,  he  said  tliat  0.  would  execute  the 
mortgage,  and  on  a  subsequent  day  he  brought 
C,  who  executed  the  mortgage  deed  in  his 
presence,   whereupon  he  received  the  mort- 
gage money.     In  ejectment: — Held,  that  the 
defendant  was  tenant  at  will  to  C.«  and  was 
estopped  from  alleging  that  he  had  acquired 
an  estate  by  virtue  of  3  &  4  Will.  4,  c.  27, 
and  that  the  tenancy  at  will  had  been  deter- 
mined by  0.  coming  upon  the  premises.    Doe 
d.  Qrove9  v.  Qrote^  10  Q.   B.  486;  11  Jur. 
658;  16  L.  J.,  Q.  B.  297.     See  Gate  v.  Mac- 
kenzie^ 46  L.  J.,  Chanc.  Div.  564,  505;  87  L. 
T.,  N.  8.  218,  219. 

.A.,  purchaser  of  land,  was  let  into  posses- 
sion before  execution  of  a  conveyance.  He  let 
in  his  son  as  tenant  at  will;  the  son  occupied 
and  built  a  cottage  on  the  land ;  afterwards  A.* 
took  a  conveyance  from  the  vendor,  and  sorae 
time  after  he  mortgaged  the  land.  The  son 
continued  to  occupy  the  nremiscs  in  all  re- 
spects as  at  first,  till  his  aeath,  which  hap- 
pened within  twenty-one  yeara  of  his  entry. 
The  son^s  widow  continued  to  occupy  till  the 
expiration  of  twenty-one  years  from  her  hus- 
band^s  entry: — Held,  that  an  ejectment  after- 
wards brought  against  her  was  barred  by  3  & 
4  Will.  4,  c.  27,  ss.  2  and  7;  for  that  the  ten- 
ancy at  will  was  not  determined  by  tlie  father^s 
taking  a  conveyance,  and  that,  if  it  had,  in 
point  of  law,  been  so  determined  by  that  event 
or  by  the  mortgage,  a  tenancy  by  suflerance 
must  bo  deemed  to  have  commenced  from 
such  determination,  there  being  no  evidence 
of  a  new  tenancy  at  will;  and  Sie  tenancy  al- 
together had  continued  more  than  twenty 
years  from  the  end  of  the  first  year.  Doe  d. 
Ooody  V.  Garter,  9  Q.  B.  863;  18  L.  J.,  Q.  B. 
305. 

In  1830,  A.  inclosed  about  six  acres  of  waste 
land,  and  built  a  cottage  thereon,  and  was  al- 
lowed to  remain  in  possession,  without  ac- 
knowledgment or  payment  of  rent,  to  1845, 
when  the  steward  of  the  owner  of  the  fee 
served  him  with  a  declaration  and  notice  in 
ejectment:  whereupon  A.  consented  to  give 
up  four  acres  of  the  land,  on  his  being  allowed 
to  continue  in  possession  of  the  cottage  and 
the  other  two  acres  until  his  death.  A.  died 
in  1861: — Held,  that  that  which  took  place  in 


1845  amounted  to  an  actual  entry,  and  oper- 
at4*d  as  a  determination  of  tlie  original  ten- 
ancy at  will,  and  the  creation  of  a  new  ten- 
ancy; and  consequently  that  the  period  of 
limitation  prescribed  by  3  &  4  Will.  4,  c.  27, 
was  to  be  reckoned  from  that  time.  £x>dbe  t. 
MaUheiM,  13  C.  B.,  N.  S.  753; 9  Jur..  N.  8- 
874;  32  L.  J.,  C.  P.  98;  11  W.  R.  »43;  7  L.  T., 
N.  8.  824. 

The  lessee  of  premises  for  a  term  of  ninety- 
nine  years,  dependent  on  four  lives,  inclosed, 
with  the  assent  of  the  lessor,  giv^en  by  word 
of  mouth,  a  piece  of  adjoining  waste  which 
belonged  to  the  lessor,  as  lord  of  the  mnnnr, 
on  tho  tmderstanding  that  tlie  piece  so  in- 
closed should  be  treated  as  if  comprised  in 
the  lease.  Upon  the  determination  of  the 
lease,  which  was  more  than  twenty-one  yean 
from  the  date  of  the  inclosure,  the  reversion- 
ers bnmght  an  ejectment  to  recover  the  land 
so  inclosed  from  the  tenant: — Held,  that  the 
assent  of  the  landlord  to  the  inclosure  of  the 
additional  piece  of  land  did  not  create  socfa 
a  tenancy  of  the  land  as  to  bring  the  case 
within  3  &  4  Will.  4,  c.  27,  s.  7,  or  prevent 
such  inclosure  from  being  an  encroachment 
within  the  ordinary  rule  of  law  that  an  en- 
croaclauent  made  by  a  tenant  must  be  taken 
to  be  made  for  the  benetit  of  the  landlord, 
and  treated  as  part  of  the  demised  premises; 
and  that  consequently  the  Statute  of  Limita- 
tions did  not  begin  to  run  till  the  determina- 
tion of  the  lease,  and  the  reversioners  were 
entitled  to  recover  the  land.  WhUmorey. 
Humphries,  7  L.  R,,  C.  P.  4;  41  L.  J.,  C.  P. 
43. 

—  in  cases  of  tenancies  from  year  to  year, 
or  for  other  periods.]— [By  3  &  4  Will.  c.  S7, 
s.  8,  tnhen  any  per$on  shfiU  be  in  postession  or  in 
receipt  of  the  prq/Us  of  any  land,  or  in  reee^qf 
any  rent,  as  tenant  from  year  to  year,  or  other 
jteriod,  wWiout  any  lease  in  writing,  Uie  right  of 
the  person  entitled  subject  thereto^  or  of  the  person 
through  whom  he  claims,  to  make  an  entry  or  a 
distress  or  to  bring  an  action  to  recover  suiJi  l4ind 
or  rent  sfuiU  be  deemed  to  have  first  accrued  at 
the  determination  of  the  first  of  stich  years  or 
other  periods,  or  at  the  last  time  when  any  rent 
payable  in  respect  of  such  tenancy  shall  have 
been  received  {which  shall  last  happen),] 

The  8th  section  has  a  retrospective  effect, 
and  applies  to  a  tenancy  from  year  to  year, 
createcl  previously  to  the  passing  of  the  act 
Doe  d.  Jukes  v.  Sumner,  14  M.  &  W.  89;  9 
Jur.  413;  14  L.  J.,  Exch.  337. 

In  1824,  B.  was  let  into  possession  of  a 
cottage  under  an  agreement  purporting  to  be 
a  demise  by  the  churchwardens  and  overseers 
of  the  poor  of  a  parish,  at  the  i*ent  of  1#.  Gd. 
per  week,  B.  to  quit  on  one  month^s  notice 
being  given.  This  agreement  was  signed 
only  by  one  of  the  overseera.  The  church- 
wardens did  not  sign,  nor  was  there  any 
evidence  to  show  that  they  had  assented  to 
the  agreement.  B.  never  paid  any  rent  or 
made  any  acknowledgment.  B.  afterwards 
sold  the  premises  to  the  defendant: — Held, 
in  nn  ejectment,  brought  aftrr  twenty  years, 
by  the  churchwardens  and  overseeu  for  tho 
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'time  being,  ngamst  the  defendant,  that  as 
^Ik;  agrt'CDicnt  did  nut  pass  an  intorcsl  it  did 
xaot  uniount  (o  u  lease  iu  writing  within  the  3 
^^  4  Will.  4.  c.  27,  8.  8.  and  that  consequently 
xYn:  claim  of  t);e  oh u re ii wardens  and  overseers 
^vas  barred  oy  twenty  years*  ndvi-rsc  possession. 
JDoe  d.  LansMl  v.  Gower,  10  Jur.  100;  21  L. 
a.,  Q.  B.  57;  17  Q.  B.  589. 

In  ejectment  by  a  hmdlord  to  recover  land 
lield   under  a  tenancy  from  year  to  year,   a 
statement  made  by  the  tenaat  in   1835.  (since 
deceased),  when  speaking  to  an  agent  of  the 
landlord  about    the   property,    **I   have  no 
property  in  W.  but  what  I  hold  of  Lord  S.. 
for  which  I  pay  lOOZ.  a  year,''  is  evidence  of 
payment  uf  rent  for  the  land  at  that  time, 
under  3  &  4  Will.  4,  c.  27,  s.  8,  so  as  to  pre- 
vent an  adverse  right  running  against  the 
landlord  from  the  perioi)  of  the  determination 
of    the  first  year  of  such  tenancy.      Doe  d. 
S/»eticer  v.  Beckett,  4  Q.  B.  GOl;  12  L.  J.,  Q. 
B.  23C ;  7  Jur.  532. 

When*  a  person  mukesa  paymcMit  expressly 
or  impliedly  on  account  of  something  else 
than  the  rent  of  land  of  which  ho  is  tenant, 
such  a  payment  is  not  a  payment  of  rent 
within  tho  3  &  4  Will.  4,  c*  27,  s.  8;  and 
under  such  circumstances  a  defense  founded 
on  that  statute  is  a  complete  bar.  Alt,  Gen. 
V.  StepheTis.  0  Dc  G.,  M.  &  G.  Ill;  2  Jur.,  N. 
S.  51;  *i5  L.  J..  Chanc.  888. 

A.  let  land  to  B.  by  pnrol  from  year  to 
yc;ar,  reserving  rent  payable  in  March  and 
November.  The  last  payment  of  rent  wns  in 
184G;  rent  again  became  due  in  November, 
but  was  not  paid.  A.  died  in  December  of 
ihe  same  year,  and  B.  retained  |)ossession. 
In  ejectment  by  A.'s  heir: — Held,  that  the 
time  under  3  &  4  Will.  4,  c.  27.  ran  from  the 
last  payment  of  rent,  and  not  from  the  death 
of  A.,  as  the  case  fell  within  s.  8,  and  not 
ivithiii  8.  3.  Baines  v.  LumleVy  IG  W.  K. 
674--C.  P. 

To  bring  a  person  rightfully  entitled  to  a 
rrnt  within  s.  8  of  the  Statute  of  Limitations, 
3  «fc  4  Will.  4,  c.  27,  so  as  to  divest  him  of 
his  rights,  there  must  be  a  discontinuance  of 
the  receipt  by  him,  either  by  not  applying  for 
payment,  or  omitting  to  enforce  his  remedies, 
with  knowledge  that  the  payment  has  not 
been  made.  Adraim  v.  Sandwich,  40  L.  J., 
Q.  B.  Div.  C12;  2  L.  R.,  Q.  B.  Div.  485. 

In  1812  lands,  subject  to  a  fee  farm  rent, 
were  sold  by  C.  to  E.,  nnd  subsequently  be- 
came vested  in  the  plaintiff.  From  1812  to 
1872  C.  and  h's  successora  in  title  continued 
regularly  to  pay  tho  fee  farm  i*ent,  notwith- 
standing that  they  hm]  ceased  to  hold  any  of 
the  lands  out  of  which  the  rent  issued.  Dur- 
Utg  this  time  neither  the  defendant  nor  his 
predecessors  had  any  notice  that  C.  had  parted 
with  his  interest  in  the  lands  by  the  sale  in 
1812.  In  1872  the  successors  of  C.  declined 
to  continue  payment  of  the  rent  in  Question, 
and  the  defendant,  in  1874,  applied  to  the 
plaintiff,  the  then  owner,  for  the  two  yT?ar8' 
arrears.  The  plaintiff  declined  to  pay  the 
rent,  and  denied  her  liability  to  do  so.  Ac- 
cordingly a  distress  was  levied,  whereupon 

Vol.  VI.— 14 


the  plaintiff  replevied  and  brought  an  action, 
alleging  that  the  receipt  of  the  rent  having 
been  discontinued  for  more  than  twenty 
years,  the  defendant's  title  to  the  rent  was 
burred  by  3  &  4  Will.  4.  c.  26,  ss.  2,  3:^ 
Held,  that  the  defendant  was  entitleil  to 
judgment,  on  the  ground  that  there  had  been 
no  discontinuance  of  the  receipt  of  the  rent 
within  the  meaning  of  the  statute.  Also,  be- 
&uise,  on  the  above  facts,  the  f  drproumptioa 
was  th;it  the  continual  payment  had  been 
made  by  C.  and  his  successors  unvier  s<im0 
arrangement  entered  into  at  the  time  of  the 
purchase  by  E.  in  1812.  to  which  the  latter 
was  a  party,  and  by  which  his  successors 
were  bound.     Jb, 

—  in  cases  of  adverse  receipt  of  rent  re- 
senred.]— [By  3  &  4  Will.  4.  c.  27,  s.  9,  when 
any  person  sfiall  fie  in  posnemon  or  in  receipt  oj 
the  prqfits  of  any  landj  or  in  receipt  ofanyren\ 
by  mrtueofa  lease  in  tontinff,  by  ichicha  re7i$ 
ftmfmntiug  to  the  yearly  mm  of  twenty  shillings 
or  upwards  shall  be  reserved^  and  the  rent  re- 
nerved  by  such  leane  shall  hate  been  received  by 
some  person  wrouQfidly  claiming  to  be  entitled  to 
sudi  laud  or  rent  in  reversion  immediately  ex* 
prctant  on  the  determination  of  sucit  lease,  an4 
no  payment  in  respect  of  the  rent  reserved  by 
such  h'OM  shfU  afterwitrds  have  been  made  to 
the  perstm  rightfvUy  entitled  thereto,  the  right 
of  tfie  j>erson  entitl&d  P)  such  land  or  rent,  sub- 
ject  to  such  lease,  or  of  the  person  through  whom 
he  claims,  to  make  an  €ntry  or  diiAresn  or  to 
bring  an  actum  after  the  determinatum  of  such 
lease,  shall  be  deemed  to  Jiave  first  accrued  ai 
the  time  at  which  the  rent  resolved  by  such  lease 
was  first  so  received  by  the  person  wrongfully 
claiming  as  aforesaid ;  and  no  s^ich  right  shall 
Ite  derrred  to  have  first  accrued  upon  the  deter^ 
mination  of  sucfi  lease  to  the  person  rightfully 
entitled.  ] 

Section  9  of  the  statute  is  retrospective* 
Doe  d.  Angell  v.  Angell,  9  Q.  B.  828;  10  Jur. 
705;  15  L.  J.,  Q.  B.  193. 

A.,  in  1776,  demised  lands  for  sixty-on^ 
years.  Upon  his  death,  in  1786,  the  deftnid- 
ant's  father,  and  subset] uently  the  defendant, 
received  tho  rent  under  the  lease  until  its  ex- 
piration in  1837.  An  ejectment  was  broup^ht 
in  1837.  after  the  expiration  of  the  lease,  by 
the  plaintiff  claiming  under  the  will: — Held, 
that  as  section  9  was  retrospective  in  its  opera- 
tion, the  action  would  be  barred  by  lapse  of 
time,  but  was  saved  by  section  15.     lb. 

Semble,  that  the  provisions  of  section  9 
are  applicable  to  a  case  whore  rent  is  rer- 
served,  and  no  rent  paid,  but  not  to  a  case 
where  no  rent  is  reserved.  Jones,  Ex  parte,  4 
y.  &  C.  4G0. 

A  person  claiming,  without  any  real  title, 
to  be  entitled  to  land,  is  a  person  wrongfully 
claiming  within  tho  meaning  of  3  &  4  Will.  4^ 
c.  27,  a.  9;  and  that  section  applies,  although 
the  claim  may  be  put  forward  under  a  mistake 
and  without  any  improper  intention  to  de» 
ptive  others  of  their  property.  Williams  v, 
PoU,  12  L.  R.,  Eq.  149;  40  L.  J.,  Chanc.  775 
— R. 
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As  to  what  constitutes  adverse  possession 
or  adveise  receipt  of  rents,  —see  this  title,  II., 
8,  4. 

Whan  the  statuta  baglns  to  nm,  against 
rights  of  mortgagors  or  mortgagees  in  respect 
of  mortgaged  premises.]— [By  8  &  4  Will.  4, 
c.  27,  8.  28,  when  a  mortgagee  Bhill  Have  ob- 
tained the  poises&ion  or  receipt  of  the  profits  of 
any  lemdy  or  the  receipt  of  any  rent,  comprised 
in  his  mortgage,  the  mortgagor,  or  any  person 
claiming  through  him,  shall  not  bring  a  suit  fo 
redeem  the  mortgage  but  within  twenty  years 
next  aftei*  tlie  time  at  which  the  mortgagee  ob- 
tained such  possession  or  receipt,  unless  in  the 
meantime  an  acknowledgment  of  the  title  of  the 
mortgagor  or  of  his  right  of  redemption  shall 
have  heen  given  to  the  mortgagor,  or  some  person 
claiming  his  estate,  or  to  t/ie  agent  of  such  mort- 
gagor or  person,  in  writing  signed  by  the  mort- 
gagee or  the  person  claiming  through  him  ;  and 
in  such  case  no  such  suit  shall  be  brought  but 
within  twenty  years  next  after  the  time  at  which 
such  acknowledgment,  or  the  last  of  such  ac- 
knowledgments if  more  tlian  one,  was  given. 

It  was  doubted  whether  this  section  com- 
prehended the  case  of  a  mortgagee,  so  as  to 
render  it  necessary  for  him  to  bring  an  eject- 
ment within  twenty  years  from  the  day  of 
default  made  in  the  pr.yment  of  the  mortpragc 
money.  Doe  d.  Jones  v.  WUlvims,  5  A.  &  E. 
801. 

Therefore,  by  7  Will.  4  &  1  Vict.  c.  28,  it 
is  declared  and  enacted,  tliat  it  shall  and  may 
be  laitfulfor  any  person  entitled  to  or  claiming 
under  any  mortgage  of  land,  Jieing  land  within 
the  definition  contained  in  section  1  of  the  ^  <fe  4 
WiU,  4,  c.  27,  to  make  an  entry  or  bring  an 
action  at  law  or  sfiit  in  equity  to  recover  such 
land  at  any  time  within  twenty  years  next  after 
the-  last  payment  of  any  part  qf  the  principal 
money  or  interest  secured  by  such  mortgage,  al- 
though more  than  tirenty  years  may  have  elapsed 
since  the  time  at  which  lite  right  to  make  such 
entry  or  bring  such  auction  or  suit  in  equity  shall 
kave  first  accrued,  any  thing  in  the^  eft  4  Will, 
4,  c.  27,  notwithstanding.^ 

A.  mortgaged  his  premises  in  fee  to 
B.,  with  a  proviso  for  redemption  on  pa}'- 
mcnt  of  the  mortgage  money  on  a  given  day; 
out  A.  continued  in  possession  until  his 
death,  after  which  C,  luj  son  and  heir,  and 
his  widow,  continued  in  possession  until  the 
death  of  the  latter,  when  C.  conveyed  the 
premises  in  fee  to  D.,  who  levied  a  fine  with 
proclamations,  and  entered  into  possession. 
On  an  ejectment  being  brought  byE.,  the 
heir-at-law  of  B..  the  original  niortgngce, 
and  a  special  verdict  found  as  a  fact,  the  non- 
payment of  the  mortgage  debt  on  the  given 
day,  without  finding  either  an  adverse  pos- 
session by  A.  or  his  heir,  or  that  interest  had 
lK?en  paM  upon  the  mortgage  money  by  the 
mortgagor: — Held,  before  the  above  enact- 
ment, that  though  there  had  been  a  lapse  of 
thirty-seven  years  since  default  in  payment 
of  the  principal,  the  statute  was  no  bar  to 
tlie  ejectment,  and,  consequently,  that  the 
mortgagee  was  not  precluded  thereby.     Hall 


v.  Doe  d.  SuHees,  1  D.  &  R.  S40;  6  Bw  &  A. 

687. 

By   deeds  of    lease' and    release*     of    7th 
and     8th     September,     1819,     lands      were 
mortgaged   in    fee,    subject   to    a   proviso, 
that  if  the  mortgagor  should  pay  tfie  prin- 
cipal   and    interest  on   the  25th  of    JfCarcfa 
then   next,  the  mortgagee,  his  heirs  and  a^ 
signs,    should  and  would  re-convey  and   re- 
assure the   premises  to  the   mortgager,    his 
heirs  and  assigns.     There  was  also  a  covenant 
that  it  should  be  lawful  for  the  mortgagee, 
his  heirs  and  assigns,  from  time  to  time  and 
at  all  times  after  default  should  be  made  ia 
payment  of  the  principal  and  interest,  peace- 
ably and  quietly  to  enter  into,  have,  hold, 
occupy,  possess  and  enjoy  the  premises ;   and 
also  a  covenant  by  the  mortgagor  for  further 
assurance  in   case  of    such   default: — Held, 
that  the  mortg-agce  had  the  right  of   posses- 
sion under  this  deed  from  the  time  of  its* exe- 
cution, and  not  merely  from  the  85th  March, 
1820,   and,  therefore,   that  an  ejectment   f«ir 
the  recovery  of  the  premises  by  the   heir-at- 
law  of  the  mortgagee,  within  twenty  years  of 
the  latter  but  not  of    the  former  date   (no 
interest  having  been  paid  in  the  meantime), 
was  too  late.     Doe  d.  Boy  lance  v.  Light  fool, 
8  M.  &  W.  553;  5  Jur.  960. 

The  7  Will.  4  &  1  Vict.  c.  28,  is  not  con- 
fined to  cases  where  a  mortgagor  has  been  in 
possession  of  the  mortgaged  premises,  but  its 
object  was  to  protect  mortgages  generally, 
and  to  make  mortgages  an  availai)lL'  security, 
wherever  thoy  are  valid  in  their  inception; 
and  the  mortgagee  having  received  payment 
of  his  interest,  cannot  be  charged  with  any 
laches.  Doe  d.  Palmer  v.  Eyre,  17  Q.  B. 
366;  15  Jur.  1031;  20  L.  J.,  Q.  B.  431. 

A.,  in  1821,  became  entitled  to  the  posses- 
sion in  fee  simple  of  premises,  of  which  he 
had  never  been  in  actual  possession,  but 
which  had  been  occupied  by  the  defendant, 
as  tenant  at  will  to  him.  for  more  than  twenty 
years  before  action  brought.  In  1823,  A. 
mortgaged  the  property  to  B.,  who  after- 
wards assigned  the  mortgage  to  the  phdntifE. 
A.  had  ])aid  interest  upon  this  mortgage 
within  twenty  years  before  the  action  was 
commenced,  but  had  done  so  without  the 
knowledge  of  the  defendant: — Held,  that  7 
Will.  4  &  1  Vict.  c.  28,  applied,  and  thut 
the  plaintiff,  having  brought  his  action  within 
twenty  years  next  alter  tlic  last  payment  of 
interest  upon  the  mortgage,  was  not  barred, 
although  more  than  twenty  yeai's  had  elapsed 
since  the  time  at  which  the  right  to  bring 
such  action  had  first  accrued.     10. 

A  mortgagee  in  possession  for  six  years, 
without  making  any  acknowl*»dgment  of  the 
mortgagor's  title,  then  purchased  the  interest 
of  the  tenant  for  life  of  the  equity  of  re- 
demption, and  continued  in  possession  for 
twenty  years  longer: — Held,  that  such  pos- 
session was  not  adverse  during  the  existence 
of  tlie  life  estate  so  purchased,  and  that  8  A 
4  Will.  4,  c.  27,  8.  28,  was  not,  therefore,  a 
bar  to  any  suit  for  redemption  by  the  ro- 
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'^maiuder-ronn  or  reversioner.     Hyde  y.  Dalr 
\way.  2  llnre,  528. 
Ill  1831,  N..  being  seized  ia  fee  of  land, 
l*-*ascdit  to  W.     In  1822,  W.  mortgaged  it 
for  a  term  of  years.     In  1834,  the  mortgage 
'wras   |iaid  off,   and   the   mortgagee  and  the 
o^vner  of  the  equity  of  redemption  conveyed 
sili  their  interest  to  the  person   under  whom 
clie  pKiiiitiff  claimed: — Held,  that  the  phiint- 
i  S  vras  a  persnn  claiming  under  a  mortgage 
^within  7  Will.  4  &  1  Vict.  c.  28,  and  there- 
fore  might  bring  ejectment  within  twenty 
verirs  after  the  mortgage  was  paid  off,  though 
after  the  expiration  of  twenty  years  from  the 
payment  of  rent  to  the  mortgagor,  or  ac- 
Icnowledgment  of  title  in  him  by  the  tenant 
in  possession.     Doe  d.  BadeUy  v.  Ma^Bey^  17 
Q.  B.  873;  15  Jur.  1031;  20  L.  J.,  Q.  B.  434. 
An  owner  in  fee  of  land,  prior  to  mortgag- 
ing it  for  a  term  of  years,  put  A.  into  posses- 
sion.    A.  occupied  for  twenty- five  years  with- 
out payment  of  rent  or  written  acknowledg- 
ment of  the  mortgagor's  title.     A.  tiien  con- 
veyed in  fee  to  D.,  and  af*«r  attorning  to  him 
as  his  tenant,  gave  up  possession  for  a  sum  of 
money  to  B.,  the  representative  of  the  mort- 
gagor, and  C.,  the  executor  of  the  mortga^ree 
(whose  mortgage   had   been   kept  alive  by 
payment  of  interest).     B.  and  C.  afterwards 
joined  in  a  conveyance  of  the  premises  to  ttie 
defendants: — Held,  in  an  action  of  ejectment, 
first,  that  the  defendants  were  not  estopped 
from  setting  up  their  title  to  the  premises; 
and,  secondly,  that  they  were  persons  claim- 
ing under  a  mortgage  within  tlie  meaning  of 
the  7  Will.  4  and  1  Vict.  c.  28,  and  conse- 
quently that  the  3  &  4  Will.  4,  c.  27,  did  not 
operate  to  bar  their  title.     Ford  v.  Ager,  2  H. 
&  C.  279:  9  Jur.,  N.  8.  804;  32  L.  J.,  Exch. 
269;  11  W.  R.  1073;  8  L.  T.,  N.  S.  546. 

In  eji'Ctment  by  a  mortgagee  to  recover 
possession  <>f  land  mortgaged,  it  is  sufficient 
to  prove  part  payment  of  interest  by  a  surety, 
witbont  givin£c  any  evidence  that  the  mort- 
gagor was  in  default,  or  that  the  surety  was 
compelled  to  pay.  or  that  the  payment  was 
mnde  «t  the  request  of  the  mortgagor.  Cann 
V.  Taybyr,  1  F.  &  P.  651— Pollock. 

In'ejectment  by  a  mortgagee,  the  mortgage 
being  above  twenty  years  old.  and  the  interest 
upon  it  having  been  paid  by  the  mortgagor, 
the  plaintiff  was  allowed  to  recover  tipon 
proof  of  an  agreement  between  them,  and  the 
defendant  showing  tliat  he  had  held  under 
him  on  terms  which  gave  him  a  right  of  re- 
entry. PoU  v.  Davm,  1  F.  &  F.  284— Martin. 
In  1836  certain  property  was  mortgaged ; 
in  1847  a  |)orlion  of  it  was  t^iken  possession 
of  by  the  mortgiigee,  who  commenced  an 
ejectment  to  recover  possession;  in  the  pres- 
ent action  bo  proof  of  the  service  of  the  pro- 
ceedings in  ejectment  in  1847  was  given,  but 
it  was  siiown  that  a  paper  was  served  on  the 
mortgagor: — Held,  that  the  representative 
of  the  mortgagee  was  not  entitled  to  rec(»ver, 
us  there  was  no  proof  of  possession  by  him  or 
his  predecessors  in  title  within  twenty  years. 
Thorp  v.  Faeey,  12  Jur  ,  N.  8.  741;  35  L.  J., 
C.  P.  849;  111.  &R.  078. 


As  to  what  constitutes  acknowledgment  of 
title  or  right,  within  the  above  section,  and 
its  effect, — see  this  title,  11.,  4. 

When  the  statute  begins  to  ran  against 
claims  for  money  secured  by  mortgages, 
Judgments,  liens,  or  other  charges  upon  land 
or  rent,  legacies,  Ac]— [By  8  &  4  Will.  4,  c. 
27,  s.  40,  after  the  Ust  day  of  Decernher,  1833, 
7V0  action  or  tuit^  or  other  proceeding  shall  he 
brought  to  recover  any  sum  of  money  secured  by 
any  mortgage^  judgment,  or  lien,  or  othencvte 
charged  upon  or  payable  out  of  any  land  or  rent, 
at  law  or  in  equity,  or  any  legacy,  but  toWiin 
ttoenty  years  after  a  present  right  to  receive  the 
same  shall  have  accrued  to  same  person  capable  of 
giving  a  discharge  for  or  release  of  the  same, 
unless  in  the  mean '0'm^  some  part  of  the  principal 
money,  or  some  interest  thereon,  sliall  nave  been 
paid^  or  some  acknowledgment  of  the  right 
thereto  shall  have  been  given  in  meriting  signed  by 
tlie  person  by  whom  the  same  shaU  be  payable, 
or  his  agent,  to  the  person  entitled  thereto,  or  his 
agent ;  and  in  such  ease,  no  such  action  or  suit 
or  proceeding  shall  be  brought  bul  within  twenty 
years  after  svch  payment  or  acknowledgment,  or 
the  last  of  such  payments  or  acknowledgments,  \f 
more  than  one  was  given,  ] 

Money  due  up<m  a  bond,  in  which  tho 
heirs  of  the  obligor  are  bound,  is  not  money 
charged  upon  or  payable  out  of  land  within  8 
&  4  Will.  4,  c.  27,  B.  40.  lioddan  v.  Morley, 
1  De  G.  &  J.  1;  3  Jur.,  N.  8.  449;  26  L.  J., 
Chanc.  438.  8ee  Pears  v.  Diing,  12  L.  R., 
Eq.  41,  55,  56;  40  L.  J.,  Chanc.  225,  229;  24 
L.  T.,  N.  8.  19, 21.  22;  19  W.  K.  053— V.  C.  B. 

Freeholds  and  leaseholds  were  mortgaged 
in  1832.  The  mortgagor  devised  and  be- 
queathed his  residuary  estate  upon  trust  to 
pay  his  debts,  including  mortgage  debts,  and 
afterwards  on  trust  for  H.  A  beneficial  tenant 
for  life  under  the  will  of  the  mortgagor  in  a 
moiety  of  a  freehold  not  comprised  in  the 
mortgage,  and  also  interested  m  the  residue 
under  tho  will  of  H.,  paid  interest  on  the 
mortgage  down  to  her  death  in  1859: — Held, 
that  such  payment  prevented  the  Statutes  of 
Limitation  being  a  bar  to  the  mortgagee's 
proceeding,  either  against  the  property  com- 
prised in  the  mortgage  or  on  the  covenant 
for  repayment  against  the  estate  of  the  mort- 
gagor. Pears  v.  Laing,  40  L.  J.,  Chanc.  225; 
12  L.  R.,  Eq.  41;  24  L.  T.,  N.  8.  19:  19  W. 
R.  653— V.  C.  B. 

In  1806,  bonds  for  payment  of  money  were 
given  by  B.,  with  warrants  of  attorney  to 
confess  judgment.  The  conditions  were,  to 
pay  the  principal  upon  the  death  of  B„ 
with  interest  on  the  tirst  bond  from  the  day 
of  its  date,  and  on  the  latter  from  the  day  of 
the  death  of  the  obligor.  The  obligees  were 
T.,  a  son  of  the  obligor,  and  C,  in  whom  the 
bonds  were  V(>ste(l  as  trustees  of  the  marriage 
settlement  of  G..  upon  trusts  for  the  benefit 
of  the  children  of  the  marriage.  In  1807  the 
real  estates  of  B.  were  settled  upon  T.,  erne  of 
the  obligees,  subject  to  a  term  of  800  years, 
for  raising  5,000/.,  which  was  to  be  applied 
in  satisfying  a  debt,  aud  the  remainder  was 
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to  go  toward 8  payment  of  **  judgment  ftnd 
specialty  dchts  then  owing  by  B."  The 
obligor  die* I  in  1816.  leaving  his  son  T.  Iiis 
executor,  who  survived  hiscotrusteo  C,  and 
died  in  18:^.  On  the  death  of  T.,  B.  came 
into  possession  of  theestntes.  On  a  bill  Hied 
by  thechildrcn  of  G.  agHiiist  B.  and  liis chil- 
dren, wiio  were  entitled  to  the estateH subject 
to  the  term,  and  also  against  the  owners  of 
the  term,  praying  for  an  account,  and  pay- 
ment of  the  amount  due  on  the  bonds,  and 
that  the  same  miuht  he  decreed  to  he  well 
charged  on  the  lands  included  in  the  term: — 
Held,  that  the  bonds  did  not  come  within  the 
description  of  **  judgment  and  specialty  debts 
now  due  and  owing, ^*  and  therefore  were 
not  a  charge  upon  the  estate  subject  to  the 
term,  hut  that  the  children  of  G.  were  en- 
titled to  be  imid  out  of  the  general  assets  of 
the  obligor,  of  which  the  money  to  be  raised 
by  the  term  formed  part.  Bur/'oicet  v.  OorSf 
6  H.  L.  Cas.  fi07;  4  Jur.,  N.  8.  1245. 

Held,  also,  that  tiic  statute  was  no  bar  to 
the  riglit  of  the  cestuis  que  trust,  the  cliildrcn 
of  G.,  to  sue  upt»n  the  bonds,  although  the 
obligees  were  barred,  inasmuch  ns  U.  was 
their  trustee,  and  his  was  the  hand  to  pay 
and  the  hand  to  reeeivc.     Ih. 

T.  being  th(!  trustee  of  tiie  bonds  and  the 
personal  representative  of  B.,  tiie  right  of  the 
cestuis  que  trust  did  not  accrue  until  the 
death  of  G.  in  1846,  and  ttierefore  the  statute 
did  not  apply.     lb. 

As  to  what  acknowledgment  of  title  or 
right  is  within  the  ai>ove  section,  and  its 
enect, — see  this  title,  II.,  4. 

—  claims  for  arrears  of-  dower.] — [By  3  & 
4  Will.  4,  c.  41,  s.  41,  after  the  SUt  day  of 
December ^  1883,  no  arrears  of  dower ^  noi' any 
dnmagcB  on  account  of  tiieh  arrears^  tihnll  "be  re- 
covered or  obtained  hy  any  action  or  suit  for  a 
longer  period  t/ian  six  years  next  before  the  com- 
mencement of' such  action  or  suit.  ] 

A  widow's  right  to  sue  in  equity  for  dower 
is  barred  when  she  has  not,  for  upwards  of 
thirty  years,  taken  any  proceedings,  eitlierat 
law  or  in  equity,  to  have  it  assigned  to  her. 
Marshall^.  Smith,  34  L,  J.,  Ohanc.  189;  10 
Jur.,  N.  S.  1174;  13  W.  R.  198;  11  L.  T.,  N. 
a  443— V.  C.  S. 

—  claima  for  arrears  of  rent,  interest,  an- 
nuities, rent-charges,  and  other  charges  upon 
land  or  rent,  in  general.]— [Uy  3  it;  4  Will.  4, 
c.  27,  s.  42,  TioaiTears  of  rent  or  of  interest  in 
respect  of  any  sum  of  money  charge^!,  upon  or 
payable  out  of  any  laud  or  rent,  or  i?i  rcsjtect  of 
any  legacy,  or  any  damages  in  respect  of  such 
arrears  of  rent  or  interest^  shall  be  recovered  by 
any  distress,  action,  or  suit,  but  within  six 
years  next  ajter  the  same  respectively  Rhall  have 
become  due,  or  next  after  an  acknowledgment  of 
the  same  in  writing  shall  have  been  given  to  the 
person  entitled  thereto,  or  his  agent,  signed  by 
the  person  by  whom  the  same,  was  payable,  or  his 
agent:  Provided,  tievertlieless,  that  where  ant/ 
prior  mortgagee  or  other  incumbrancer  shall 
have  been  in  jtossenaion  of  any  land  or  in  the 
receipt  oftheprojits  thereof  within  one  year  next 


before  an  action  or  suit  tUtaU  he  brought  hy  ntt^ 
person  entitled  to  a  subsequetit  mortgaQe  or 
other  incumbrance  on  the  same  laud,  tk^  peraen 
entitled  to  suc/t  subsequent  mortgage  of  inrsam' 
brauce  may  recover  in  such  action  or  »»*it  the 
arrears  of  interest  whiefi  s/iall  hrte  bectnue  due 
during  the  whole  time  that  such  prior  m^^rt^t^fee 
or  incumbrancer  was  in  such  ftntteeseion  or  re- 
ceipt as  af</resaid,  although  such  titt^^  tstajf 
have  excfeded  the  term  of  six  years.  ] 

The  3  &  4  Will.  4,  c.  27,  s.  42,  does  pot 
apply  to  any  ca^e  in  which  there  is  not  strict- 
ly a  suit  or  an  action  fur  the  recovery  <*f  in- 
terest. Edmund.^  v.  Waugh,  1  L.  K.,  Eq.  418; 
12  Jur.,  N.  S.  32G;  35  L.  J.,  Chanc.  2^4;  14 
W.  R.  257;  13  L.  T.,  N.  S.  739— V.  C.  K. 

Tlierefore  where,  under  a  power  of  sale   in 
a  mortgage  deed,  thepro|ierty  mortg>igi*d   was 
sold,  and  the  proceeds  paid  into  court  to  the 
general  credit  of  an  account  in  an  admiais- 
tnition  suit  of  the  estate  of  the  m(irtg^i«£ees 
upon  a  partition  by  trustees  of  the  ptirties  lM*ne- 
ficially  entitled  to  the  fund  in  court : — Ifi*Id« 
that  they  were  entitled  to  the  full  arrears  of- 
interest  on  the  mortgage,  the  fund  afrer  s^e, 
having  heen  in  their  possession,  an«I  no  re- 
covery   by    distress,  suit,    or    action    bein^ 
requisite.     lb. 

The  3  &  4  Will.  4,  c.  27,  s.  42,  has  refer- 
ence only  to  the  land  on  which  a  demand  is 
secured,  the  object  being  to  relieve  land  fronn 
arrears  of  charoes beyond  six  years;  and  this 
object  is  not  affected  by  the  terms  of  the  3  &4 
Will.  4,  c.  42,  8.  3,  which  relates  to  a  different 
subject,  namely,  to  persomd  actions  only. 
Hunter  v.  AockoUls,  1  Mac.  &  G.  640;  1  II.  & 
T.  644;  14  Jur.  256;  19  L.  J.,  Chanc.  177. 

The  3  <&  4  Will.  4,  c.  42,  s.  3,  is  to  be 
treated  as  an  exception  out  of  the  4241  aeetion 
of  3  &  4  Will.  4,  c.  27,  and  the  constnictic»n 
of  the  two  acts,  taken  together,  is,  that  no 
more  than  six  years'  arrears  of  rent  or  interest 
in  respect  of  any  sum  charged  upon  or  pay- 
able out  of  lanil  or  rent,  shall  bo  recovered 
by  any  distress,  action  or  suit,  other  than  and 
except  in  actions  upon  covenant  or  debt  upon 
specialty,  in  which  case  the  limitation  is 
twenty  years.     Jb. 

The  42d  section  of  the  3  &  4  Will.  4,  c 
27,  is  not  repealed  by  3  &  4  Will.  4,  c.  42. 
Humfrey  v.  Gery,  7  C.  B.  507. 

Debts  secured  by  judgments  are  gums  of 
money  charged  upon  or  payable  out  of  land 
within  the  3  &  4  Will.  4,  c.  27,  s.  43,  and 
only  six  years'  arrears  of  interest  can  bo  re- 
covered in  respect  of  such  debts.  Henry  y. 
Smith,  2  Dru.  &  W.  381 ;  1  Con.  «&  L.  506 
(Irish). 

—  claims  for  arrears  of  interest  on  mort- 

gageF.]— A  mortgagee,  notwithstanding  the 
interest  mortgaged  in  reversion,  can  only 
rcci»ver  six  years*  arrears  of  interest  as  against 
the  land  mortgaged,  although  he  may  recover 
twenty  years'  arrears  on  the  covenant  to  pay. 
Sinclair  v.  Jackson,  17  Bcav;  405. 

A  mortgagee  in  a  suit  to  foreclose  can  only 

recover  arrears  of  interest  for  six  years  next 

I  preceding  the  suit,  though  the  princiiial  and 
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interest  are  secured  by  the  covenant  and  bond 
of  the  mortgiigor.  liound  v.  Bell^  31  L.  J., 
Chanc.  127;  30  Beav.  121. 

After  the  sale  of  an  estate  by  a  trustee  fora 
iQort^agee,  under  a  power  of  sale,  in  n  suit 
liy  the  mortgagor  to  recover  the  surplus 
money,  tiic  mongagcc  cannot,  under  3  &  4 
"Will.  4,  c.  27,  retiiin  more  than  six  years' 
arretlis  of  interest  out  of  the  purchase  money. 
Mason  V.  Broo'Uient,  33  Beav.  298 ;  12  W.  R. 
1118;  9L.  T.,  N.  S.  505. 

Under  3  &  4  Will.  4,  c.  27,  s.  42,  a  mort- 
gagee, irrespective  of  a  covenant  to  pay  or  a 
term  to  secure  the  payment,  is  entitled  to  six 
years'  arrears  of  interest.  SUaw  v.  Johnson^  1 
Drew.  &  Sra.  412;  9  \V.  R.  629;  4  L.  T.,  N. 
6.  4C0;  30  L.  J.,  Chanc.  046. 

So  far  lis  a  covenant  to  psiy  affects  the  land, 
it  is  limited  to  six  ^'cars.     J  b. 

When  a  term  is  created  on  an  express  trust 
to  secure  principal  and  interest,  the  3  &  4 
"Will.  4,  c.  27,  8.  42,  does  not  operate  as  a  har, 
and  a  mortgagee's  right  is  not  confmtfd  to  six 
years.     /  b. 

Where  a  married  woman,  entitled,  after  the 
death  of  a  tenant  for  life,  to  a  share  of  a  fund 
arisin«;  from  mont-ys  the  proceeds  of  lands 
devisfd  upon  trust  for  sale,  joined  with  her 
Jiiisbtmd  in  a  morfga<re  by  deed  acknowledged 
of  her  reversionary  estate,  such  moriffage  con- 
taining a  covenant  by  husband  and  wife  to 
pay  full  interest: — Held,  that  the  wife's  es- 
tate was  money  payable  out  of  land  within  3 
&  4  Will.  4,  c.  27, *8.  42;  and  that  the  mort- 
gagee couM  not  recover  more  than  six  yeara' 
arrears  of  interest  <m  the  mortgage  of  such  an 
estatf.  Ihwyerw  Woodman^  3L,  R.,  Eq.  313 
—V.  C.  W. 

Turnpike  tolls  are  not  within  the  3  &  4 
Will.  4,  c.  27;  and  consequently,  more  than 
BIX  years'  arrears  of  interest  may  berecoven*d 
on  a  mortgage  of  turnpike  tolls,  notwith- 
standing 8.  42.  MellUh  v.  Brook,  3  Beav.  22. 
A  canal  compimy  conveyed,  under  seal,  the 
canal  works  and  rates  to  a  mortgagee,  to 
hold,  until  H'payment  of  certaift  money  bor- 
rowed, and  interest.  There  was  no  rovenant 
to  repay: — Held,  that,  although  the  mort- 
g:igee  couhl  re  over  the  principal  within 
twenty  years,  yet  his  remedy  for  arrears  of 
interest  was  limited  to  six  years.  Hodge-t  v. 
Crof/dtn  Can/U  Comjmny^  3  Beav.  86. 

Where  a  debt  is  secured  by  a  bond  and  a 
covenant  of  the  debtor,  as  well  as  by  a  mort- 
pago  of  his  lands,  the  mortgagee  will  be 
entitled,  under  3&4  Will.  4,  c.  27,  s.  42,  and 
8  &  4  Will.  4,  c.  42,  s.  3,  to  carry  back  the 
Interest  account  in  a  suit  to  foreclose  the 
mortgage  for  a  period  of  twentv  years.  Du 
Vlgier  v.  Lee,  2  Hare,  326;  7  Jur.  290;  12  L. 
J.,  Chanc.  345. 

A  corporation  agreed  to  purchase  freehold 
pnMuises  subject  to  au  equitable  mortgage, 
with  an  agrci'mcnt  to  give  a  legal  mortgage*, 
and  paid  the  money  into  court.  The  equita- 
ble mortgagee  ])ctitioned  that  out  of  the  fund 
there  might  be  paid  to  him  the  principal 
money  then  due  and  nineteen  years'  interest: 
— Held,  that  the  petition  must  bo  treated  as 


a  suit  within  3  &  4  Will.  4,  c.  27,  s.  42,  and 
that  the  mortgagee  was  entitled  only  to  his 
principal  money  and  six  years'  interest. 
Stetvl  In  re,  35  L.  T.,  N.  S.  405;  24  W.  R. 
6!)8:  45  L.  J.,  Chanc.  Div.  634;  2  L.  R.,  Ch. 
Div.  713— V.  CM. 

—  claims  for  arrears  of  rent.] — A.  was, 
from  the  2d  of  July,  1805,  till  the  10th  of 
July,  1841  (when  he  was  found  a  lunatic), 
and  B.,  his  committee,  had  ever  since  been, 
seized  as  of  fee  of  two-thirds  of  a  fee-farm 
rent  of  20/.  5s.  per  annum,  payable  on  the 
20th  of  September  and  251  h  of  March,  created 
by  letters  patent  of  Hen.  8.  No  payment  of 
this  rent,  or  of  any  part  thereof,  had  been 
made  since  March,  1831,  nor  had  there  been 
any  acknowledgment  in  writing  relating 
thereto: — Held,  that  the  case  was  governed 
by  3  &  4  Will.  4,  c.  27,  s.  42,  and  conse- 
quently, that  neither  the  lunatic,  nor  his 
comniKtee,  was  entitled  to  recover  any  arrears 
of  the  rent  after  the  expiration  of  six  years 
from  the  20th  of  September,  1831.  Hwmfrey 
v.  Gery,  7  C.  B.  667. 

A  defendant  in  replevin  avowed  the  taking 
of  the  ^oods  for  arrears  of  an  ancient  quit- 
rent  is.suing  out  of  a  tenement  held  of  him  as 
lord  of  a  manor  by  fealty  and  rent.  The  last 
p'^yment  was  made  on  the  25th  of  January, 
1825,  for  rent  due  on  the  4th  of  October, 
1824.  The  distress  was  made  on  the  13th  of 
Mav,  1845: — Held,  that  by  the  operation  of 
2  &  3  Will.  4,  c.  27,  ss.  2,  3,  aind  34,  the  rent 
was  extinguishe<l  by  the  1  ipse  of  twenty  years 
from  the  day  on  which  the  last  payment  was 
made,  and  that  the  limitation  need  not  be 
pleaded  specially,  but  was  available  under  a 
ph-a  of  non  ten  nit.  Be  Beauvoir  v.  Owen,  5 
Exch.  166;  19  L.  J..  Exch.  177— Bxch.  Tham. 

The  limitation  preseribed  by  3  &4  Will.  4, 
c.  27,  s.  42,  does  not  apply  to  an  uclion  on  a 
colbiteral  covenant  for  f>ayment  "f  a  nnit 
charged  on  lan<l,  and  the  c«>ven»ntee  may  re- 
cover damages  for  the  breach  of  that  cj>ve- 
nant,  notwithstanding  his  right  to  recover 
the  rent  charge  is  barred.  Manning  v.  Pheljut, 
10  Exch.  59; '24  L.  J..  Exch.  62. 

8o  long  as  the  relation  of  landlord  and 
tenant  sui>sists,  the  right  of  the  landlord  to 
rent  is  not  barred  l»v  non-payment,  except 
that  under  the  3  &  4  Will.  4  e.  27,  s.  42.  the 
amount  to  be  recovered  is  litnited  to  six 
vear.<».  Areldtolflv,  tkvlly,  9  11.  L.  Cms.  '560; 
7  Jur.,  N.  S.  1169;  4  L.  T.,  N.  S.  100. 

Where  the  rents  of  mines  are  re«*rve<l  by 
means  of  payment  of  produce  in  specie,  the 
profits  will  be  considered  jij*  accruing  to  the 
lessor  at  the  time  of  receiving  such  produec, 
and  not  at  the  time  of  the  sale  of  if;  and, 
therefore  the  statute  will  run  from  the  time  of 
such  receipt,  and  not  from  the  time  of  such 
sale.     Denys  v.  Shuekhurgk,  4  Y.  &  C.  42. 

The  statute  is  a  good  defense  to  an  action  by 
a  landlord  for  rent  against  one  who  had  onee 
been  his  tenant  from  year  to  year,  but  who 
had  not  within  the  last  six  years  occupied  the 
premises,  paid  rent,  or  done  any*  act  from 
which  a  tenancy  could  be  inferred,  althr)Ugh 
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the  tenancy  had  not  1>oen  determined  by 
a  notice  to  quit.  Jjeigh  v.  Thornton,  1  B.  & 
A.  OS^.  And  sec  Uughe9  v.  Thomas,  18  Bust, 
474. 

In  1850,  a  suit  for  ndministmtion  was  insti- 
turcd  by  A  tenant  for  life  under  a  will  of  lease- 
holds, who  subsequently  mortgaged  her  life 
interest.  The  mortgagee  obtained,  under  an 
order  made  in  1860,  liberty  to  enter,  and  did 
enter,  into  possession  of  the  rents,  for  the 
purpose  of  keeping  down  the  interest  on  her 
mortgage,  and  ]>ay)ng  the  bnlance  to  tlie 
tenant  for  life.  In  March,  1866,  the  tenant 
for  life  left  her  home,  and  wtfs  never  heard  of 
afterwards.  On  a  petition  presented  in  187o 
by  the  persons  entitled  in  remainder,  it  was 
held  that,  under  the  circumstances,  the  tenant 
f.)r  life  must  be  taken  tct  have  died  soon  after 
June,  1866.  On  a  p<*tilion  presented  by  the 
Bame  parties  for  an  account  of  arrears  of  rent 
received  by  the  mortgagee:— Held,  that  the 
petitioners  had  been  guilty  of  no  laches  in  not 
filing  their  petition  till  the  expiration  of  seven 
years  after  the  disiippea ranee  of  the  tenant  for 
life,  and  tliat  they  were,  therefore,  entitled  to 
an  account  of  rents;  but  that  there  was  no 
fiduciary  relation  between  the  mortgagee  and 
the  petitioners,  and,  therefore,  they  were 
only  entitled  to  nrreai-s  for  six  years  Ixjfore 
the'filing of  the  petition.  Hickman  v,  Upmll, 
4  L.  R.,  Ch.  Div.  144;  46  L.  J.,  Chanc.  Div. 
345;  25  W.  R.  175;  85  L.  T.,  N.  8.  019— C. 
A.  8eo  8.  C,  2  L.  R.,  Ch.  Div.  617;  24  W. 
R.  694— V.  C.  II. 

—  daimi  for  arrears  of  annnitias  and  rent- 
ohaxges.]-- An  annuitant  claimingunder  a  will, 
who  lias  never  received  the  annuity,  is  barred 
from  his  remedy  of  distress  or  action  by  3  & 
4  Will.  4,  c.  27,  when  more  than  twenty  years 
have  elapsed  since  the  right  to  the  annuity 
first  accrued  to  him.  James  v.  Salter,  4  Scott, 
168:  SBing.  N.  C.  544;  5  D.  P.  C.  496;  3 
Hodges,  70;  1  Jur.  135. 

An  action  upon  a  covenant  in  an  indenture, 
gnmting  an  annuity  or  a  rent-charge  issuing 
out  of  bind,  may  be  brought  within  the 
period  of  tw^enty  years,  limited  by  3  &  4 
"Will.  4,  c.  42,  s.  3,  and  is  not  barred  by  3  & 
4  Will.  4,  c.  27,  s.  42,  which  limits  the  re- 
covery of  arrears  of  rent  within  six  years. 
Btrachan  v.  Thomas,  4  P.  &  D.  220;  12  A.  & 
E.  686;  4  Jur.  1183. 

A  devisee,  claiming  an  annuity  granted  by 
will,  is  not  barred  under  8  &  4  Will.  4,  c. 
27,  88.  2,  3,  by  the  lapse  of  twenty  years,  if 
he  has  never  received  any  payment  in  respect 
of  the  annuity.  James  v.  /Salter,  2  Sootr, 
750;  2  Ring.  N.  0.  505;  1  Hodges,  405. 

The  3  &  4  Will.  4.  c.  27,  s.  43.  limiting 
the  period  within  which  an  action  may  be 
brought  *'to  recover  any  land  or  rent,''  does 
not  apply  to  an  action  on  a  covenant  to  pay 
a  rent  charged  on  land.  Manning  "v.  Pnelj^s^ 
10  Exch.  50;  24  L.  J.,  Kxeh.  62. 

Arrears  of  an  annuity  arc  recoverable  for 
more  than  six  years  if  there  is  a  term  to 
secure  it.  Snow  v.  Booth,  8  De  G.,  M.  &  G. 
69;  2  Jur.,  N.  8.  244;  25  L.  J.,  Chanc.  417. 


Three  annuities,  charged  upon  an  estate, 
were  granted  in  1814.  ^o  payment  had  been 
made  in  respect  of  them  since  March,  1815. 
In  January,  1855, a  bill  was  filed  for  an  nccount 
of  the  rents  and  profits  of  the  estate,    and 

Ixayment  of  the  arrears  of  the  annultS^: — 
leld,  that  the  3  &  4  Will.  4,  c.  27,  s.  4%, 
did  nf)t  0f)erate  as  a  bar.  Knight  ▼.  Sowt^^^r^ 
8  Jur.,  N.  8.  068;  26  L.  J  ,  Chanc.  796; 
afiirmcd  on  appeal,  4  Jur.,  K.  8.  569;  27  I<. 
J.,  Chanc.  521. 

Arrears  of  an  annuity  charged  on  a  never- 
sionary  interest  in  land,  arc  recoverable  more 
than  six  vears  after  the  same  became  pnvable, 
the  3  &  4  Will.  4,  c.  27,  s.  42,  having  oo 
application  so  long  as  the  interest  is  rever- 
sionary.     Wheeler  v.  lloicdl,  3  Kay  &  J.    1 98. 

But  an  annuity  bequeathed  out  of  person- 
alty is  not  within  the  3  &  4  Will.  4,  c.  27,  a. 
42.     Ashicell,  In  re,  1  Johnson,  112. 

Where  a  rent-charge  had  been  receiTed 
from  the  occupier  of  one  part  of  the  premises 
charged  down  to  the  present  time,  and  tben^ 
for  the  first  time,  had  been  levied  by  distress 
on  the  occupier  of  another  part,  which,  for 
more  than  twenty  years  had  been  in  a  separate 
ownership,  and  the  owner  or  occupier  of 
which  had  never  paid  the  rent  before : — Held, 
that  the  right  to  aistrain  for  the  rent  on  that 
portion  of  the  premises  charged  was  not  Ijarred 
by  3  &  4  Will.  4,  c.  27.  Woodcock  v.  TUt€r- 
ton,  12  W.  R.  805— Q.  B. 

By  will,  in  1810,  B.  devised  to  trustees  his 
estate  in  Jamaica  to  hold  to  the  use  that  H. 
should,  out  of  the  rents  and  profits,  receive 
for  life  an  annuity  payable  quarti^rly  for  her 
separate  use,  with  powers  of  distress  and 
entry  and  perception  of  the  rents  and  profits, 
and  after  her  decease  to  the  use  that  the 
trustees  should  pay  the  annuity  unto  her 
children,  as  she  should  appoint,  for  their 
lives.  B.  gave  other  annuities  out  of  the 
rents  and  profits  of  the  estate,  and  gave  the 
estate  to  the  use  of  his  son  for  life,  with  re- 
mainders ovfiT.  The  last  payment  on  account 
of  II. 's  annuity  was  in  1842.  H.  died  in 
1853.  She  made  an  appointment,  and  arrears 
were  due  to  her  and  her  appointees.  The 
estate  was  fc»r  some  years  a  waste,  and  no 
rents  and  profits  were  received  till  1870,  and 
when  received  they  were  paid  into  court: — 
Held,  that  the  Statute  of  Limitations,  3  &  4 
W^ill.  4,  c.  27,  did  not  apply  to  Jamaica,  and 
that  the  legal  personal  representative  of  II. 
was  entitled  to  be  paid  the  arrears  due  to  her. 
Pitt  V.  Dncrc,  3  L.  It.,  Ch.  Div.  203:  45  L. 
J.,  Chanc.  Div.  706;  24  W.  R.  043— V.  C. 
II. 

As  to  what  acknowledgment  of  right  is 
within  the  above  section,  and  its  effect,— «ee 
this  title,  IL,  4. 

3.  Adrerse  Possession,  in  Oeneral. 

What  adverse  possession  constitnted  a  bar, 
before  the  Statute  of  Iiimitatio&s.] — A  wrong- 
ful continuation  of  ]>osseR3ion  for  twenty 
years   after  the  expiration  of  a  title,  under 
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"^rhicli  tho  tenant  lawfullv  entered,  constituted 
such  an  adverse  possession  as  created  a  l>nr 
t»^  an  fntrr,  or  to  «n  cjecMnent.  Doe  d. 
I^arher  v.  Gregory^  4  N.  «&  M.  808:  2  A.  &  E. 
14. 

As«  where  the  husbanfl  of  h  tennnt  for  life 
held  over  twenty  years  after  her  decease.  Ih. 

L.  IX.  died  seized  of  freehold  premises, 
leavin«(  a  widow  and  a  son  (by  her),  R.  R, 
his  heir-at  -law,  twelve  years  old.  The  widow 
entered  into  receipt  of  the  rents,  and  two 
years  afterwards  married  again,  and  went  to 
reside  on  the  premises,  which  she  occupied 
iKrith  her  second  husband  during  his  life,  and 
from  his  death  until  her  own,  the  wiiole 
period  of  such  occupation  by  her  being  more 
than  fifty  years.  During  her  occupation  she 
frequently  said  that  the  premises  after  her 
death  belonged  to  R.  R.,  but  she  left  a  will 
devising  the  property  to  H.,  her  son  by  her 
second  husband,  and  describing  it  as  liuving 
descended  to  lier  from  her  mother.  After 
her  death,  11.,  then  in  possession,  promised 
that  he  would  sign  an  agreement  to  rent  the 
premises  under  R.  R.,  but  he  never  did  sign 
It: — Held,  that  a  jury  was  bound  to  find  an 
adverse  possession  of  tlie  widow  during  the 
fifty  years.  Doe  d.  Roffey  v.  Harbrow,  8  A. 
&  E.  67,  n. ;  1  N.  ffc  M.  423. 

Land  was  devised  in  1774  by  a  man  to  liis 
wife  ill  fee;  and,  after  having  married  again, 
she  lived  on  the  property  with  her  second 
husband  for  nine  or  ten  years,  and  then  went 
to  reside  elsewhere,  and  they  were  never 
afterwards  in  possession,  but  under  what  cir- 
cumstances they  left  was  never  explained.  The 
wife  died  in  1828,  before  the  hnsband,  who 
survived  until  1832: — Held,  that  the  heir  of 
the  wife  was  barred  by  the  adverse  possession 
of  above  forty  years;  though  the  wife  was  al- 
ways under  the  disability  of  coverture,  and 
her  husband  had  a  tenancy  by  the  curtesy 
during  his  life,  and  it  was  admitted  that  no 
fine  had  been  levied.  Doe  d.  Corhyn  v. 
Branston,  4  N.  &  M.  664 ;  3  A.  &  E.  63 ;  1  H. 
&  W.  162. 

A  lease  for  years  was  granted  to  a  married 
woman  living  apart  from  her  husband,  under 
the  supposition  that  she  was  a  feme  sole: — 
Held,  on  a  question  whether  there  had  been 
an  adverse  possession,  that  it  was  not  a  mis- 
direction to  put  it  as  a  question,  whether  the 
possession  had  been  adverse  as  against  the 
wife,  instead  of  as  against  the  husband.  Doe 
d.  Wilkim  V.  Wilkitis.  5  N.  &  M.  4;J4 ;  1  H. 
&  W.  574;  4  A.  &E.  86. 

E.  bein^  in  occupation  of  land  attorned  to 
L.,  who  claimed  the  fee,  and  liad  entered  in 
the  name  of  taking  possession.  The  land 
was  copyhold.  After  the  attornment,  L.  was 
not  admitted,  nor  did  he  receive  rent,  or 
occupy,  or  in  any  way  interfere  with  the 
land,  the  fee  in  which  was  several  times  sold, 
with  proper  formalities,  in  the  copyhold 
court,  within  tho  twenty  years  following:  — 
Hold,  that  L.  was  absolutely  barred  from 
bringing  ejectment  at  the  end  of  the  twenty 
years,  though  E.  continued  in  occupation  till 
within  twenty  years  of  the  ejectment  being 


brought.     Doe  d.  Linney  v.  BdtoarcUy  5  A.  & 
E.  95 ;  6  N.  «&  M.  633. 

A.,  in  1810,  agreed  to  purchase  lands  of  B. 
for  670/.,  and  paid  a  deposit  of  10/.  The 
agreement  did  not  contain  any  stipulation 
that  A.  should  be  let  into  i>os8ession,  but  in 
fact  he  was  so,  at  Michaelmas,  in  1810.  A. 
continued  in  possession,  and  neither  paid  any 
more  of  the  purchase-money,  nor  any  rent  or 
interest;  and  in  1822,  A.  cut  down  timber, 
and  in  5  Geo.  4,  levied  a  fine  with  proclama- 
tions, and  mortgaged  the  property,  and  after 
that  died,  leaving  the  property,  subject  to  the 
mortgage,  to  his  daughters: — Held,  that  these 
facts  were  no  bar  to  B.  in  ejectment,  brought 
within  twenty  years  after  Michaelmas,  1839; 
as  A.,  coming  in  under  an  intended  purchase, 
was,  in  equity,  the  owner  of  the  land,  with  a 
liability  to  pay  the  purchase-money;  and  his 
cutting  trees  was  consistent  with  his  holding 
in  that  character,  and  not  adversely  to  the 
rights  of  the  vendor,  to  whom  at  law  he  was 
tennnt  at  will.  Doe  d.  Counsell  v.  Caperlarif 
9  C.  «&P.  112— Alderson. 

When  a  widow  continued  to  reside  in  a 
freehold  house  of  which  she  was  seized,  for 
more  than  twenty  years  after  her  husband^s 
death: — Held,  that  her  possession  was  not 
adverse,  except  perhaps  aguinst  the  heir,  as 
hr:*  possession  might  be  intended  to  Ite  in 
respect  of  dower.  Doe  d.  Hickman  v.  Ilasle- 
\cwkI,  1  N.  &  P.  352 ;  6  A.  &  E.  167 ;  1  Jur. 
1188;  W.,  W.  &D.  116. 

8.  devised  his  estate  to  his  wife  in  fee,  and 
died  seized,  leaving  his  widow  and  two  sons 
him  surviving.  After  his  death  the  widow 
and  the  younger  son,  by  deed,  conveyed  the 
estate  in  fee  to  H.,  without  the  privity  of  the 
eldest  son  and  heir-at-law  of  the  testator;  H. 
continued  in  undisturbed  possession  of  the  es- 
tate for  twenty-two  years,  and  died  pos8essi»d, 
bequeathing  it  to  his  children;  six  years  after 
II.  entered  into  possession,  the  eldest  son  and 
heir-at  law  of  S.  devised  all  his  real  estate  to 
his  wife  and  to  his  younger  brother,  in  trust 
for  the  life  of  the  wife,  and  then  to  his  chil- 
dren, and  died  three  years  afterwards,  with- 
out ever  disturbing  H.'s  possession: — Held, 
that  the  tnistees  might  maintain  ejectment  to 
recover  the  possession  of  the  estate,  notwith- 
standing tho  quiet  enjoyment  of  H.  for 
twenty-two  years.  Doe  d.  Souter  v.  Hall,  2 
D.  &  R.  38. 

Pos.session  of  the  cestui  que  trust  was  not 
adverse  to  the  title  of  the  trustee.  Smith  d. 
Dennison  v.  King,  16  East.  283. 

S.  demised  lands  to  a  rector  for  forty  years, 
at  a  certain  rent;  in  the  lease,  the  rector,  after 
covenanting  for  payment  of  the  rent,  further 
granted  to  S.  the  tithe  of  oats  of  the  parish; 
the  lease  also  contained  a  proviso  for  re-entry, 
in  case  the  rent  should  be  in  arrear,  or  S.,  his 
heirs,  «&c.,  should  be  disturbed  by  tho  rector 
or  his  assigns  in  the  receipt  of  the  tithe,  and 
concluded  with  a  covenant  on  the  part  of  S. 
that  the  rector  should  quietly  enjoy  the  lands, 
under  tho  covenant-'*,  grants,  and  agreements 
contained  in  tho  lease.  After  the  expiration 
of  the  lease,  the  rector  continued  to  hold  tlie 
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land,  bnt  withhold  the  rent  for  more  than 
twenty  years;  the  heira  of  8.  at  the  same  time 
conrinuinuf  to  take  the  tithe  of  oats,  nii<] 
some  confusion  existing  as  to  the  n-spective 
rights  of  the»  rector  and  the  heirs  of  S.,  the 
latter  bein*;  portinnists  of  the  tithes  of  the 
parish: — Ileld,  thattiie  possession  of  the  hunl 
by  the  rector  was  not  adverse,  so  as  to  let  in 
the  op<'ratinn  of  the  statntc.  tloe  d.  PelliiU 
V.  VerrarK  2  B.  &  P.  542. 

Dcclanitions  made  i>y  a  widow  in  the  pos- 
session of  premises  for  more  than  twenty 
yeai-s.  that  she  held  them  for  her  life  only, 
and  that  after  her  death  they  wonld  p»  to 
the  heirs  of  her  husband,  are  admissible  to 
negative  the  fact  of  her  having  had  twenty 
y<'ars'  adverse  possession.  Doe  d.  Human  v. 
Pe  let,  5  B.  v^  A.  22:5. 

In  ejectment  for  laiids,  it  appeared  that,  in 
1788,  G.  pnrchase<l  tlie  estate  in  fee,  of  which 
he  died  seize<I  and  intestate  in  1700,  leaving 
two  sons,  J.  and  E.,  and  in  1812.  J.  died  in 
testate.  1<  avinij  a  son,  J.  In  1788,  C.  was 
tenant  in  possession,  and  so  continued  until 
the  time  of  the  tri  d.  From  the  death  of  tiie 
pnrchaser,  0.  p.iid  his  rent  (with  the  excep- 
tion hereinafter  mentioned)  to  E.,  the  younger 
snn,  until  1817,  when  ho  died,  leaving  two 
sons.  J.  G.  (who  received  the  rent,  from  1817 
until  the  time  of  his  death  in  1825),  and  the 
defendant.  The  eldest  son  of  the  purchaser 
received  in  1804  a  half-year's  rent  from  C, 
and  in  1805  sold  and  cat  down  timber  on  the 
estate  In  Jnne.  1813,  J.  empl(»yed  an  agent 
to  demand  of  C.  the  rent  in  arrear,  when  he 
answered  th:it  his  connection  as  tenant  with 
J.  G.  had  ceased  for  several  years.  In  1820, 
an  action  of  eje<*tment  was  comm<*nced ;  — 
Held,  that  there  was  no  adverse  ponsession  to 
bar  the  recovery  of  the  lessor  of  the  plaintiff 
in  ejectment.  Dot^.  Gruhb  v.  OrM,  10  B. 
&  C.  810. 

G.,  under  whom  the  defendant  claimed,  was 
let  into  |)osses8ion  twenty-two  years  before 
action,  by  virtue  of  a  contnjct  with  P.  for  the 
purchase  of  an  allotment  accruing  to  P.  under 
an  inciosure  a<'t,  which  provided  that  a  pur- 
chaser let  into  possession  of  an  tdlotment 
fihould  have  the  same  rights  as  the  vendor. 
G.  paid  interest  on  a  portion  of  the  purchase- 
money  for  some  yer.rs,  but  never  completed 
the  purch.ise:— Held,  that  even  after  a  lapse 
of  twenty  years  his  possession  was  not  ad- 
verse to  P.'s  title;  held,  also,  that  it  did  not 
lie  in  the  mouth  of  G.»  or  any  claiming  untlor 
him,  to  nnse  as  an  objection  to  P.'s  title,  that 
the  commissioners  of  inclosuro  had  made  no 
formal  award.  Doe  d.  Milbum  v.  EJ/far, 
2  Scott,  732;  2  Bing.  N.  C.  490;  1  Hodges, 
437. 

Where  a  lease  for  years,  determinable  on 
lives,  was  grant<»d  in  1732,  and  in  1784  the 
Kime  lessor  granted  a  similar  lease  of  the  same 
premises  to  another  lessee,  who  always  after- 
wards paid  rent;  and  another  person  who 
was  in  possession  at  the  granting  of  the  second 
lease  claimed  to  be  entitled  to  the  estate,  on 
the  ground  that  cue  of  the  lives  in  the  first 
lease  was  in  existence,  and  continued  to  hold 


it  until  his  death  in  1811 :  -HHd,  that  he  had 
no  adverse  possession  to  give  him  the  f  rceliold. 
Hex  v.  Aj^*ndf/e,  4  N.  <fc  M.  4;7:  2  A..  &  E. 
520;   1  II.  &  \V.  74. 

A  .  thirty  years  before  snit  brought  it.,  died 
seized  of  a  cottage,  leaving  a  son,  IJ-.  mid  a 
diughtrr,  C.  At  his  death,  C,  his  daughter, 
then  unmarried,  to 'k  p<»s»Kfssion  t.-f  ii,  and 
afterwards  married  I).,  and  after  his  dfath 
W.  After  her  <leatli  W.  remained  in  ptisasea- 
sion  sixteen  yars: — Held,  that  the  son  of  B., 
who  was  tiie  heir  of  Caswell  as  toeing*  the 
heir  of  A.  and  B..  might  recover  in  eJ4^^i nient, 
although  W.,  including  the  terra  he  had  o«*ca- 
pied  the  cottage  with  his  wife,  had  had  m«tre 
than  twentv  years'  poKsession  of  it.  Lh^  d. 
Trtmter  v.   Winff,  6  C.  &  P.  538— Williains. 

Where  an  entire  manor  <»r  other  district  has 
heen  in   charge  to   the  crown    within    slxtj 
years,  acts  done  in  different   parts  «if  it   by 
different   |)orsons.   such  as  the   crminn   artd 
occupation  of  lime-kilns  for  burning  limestone 
found  within  the  district,  and  ttf  c(>Tta|j:i-8  fur 
the  pur|K)se  of  sucii  occupation,  and  the  sale 
of  the  lime  so   produced,  do  not  amoant  to 
such  an  adverse  possession  as  to  displace  the 
title  of   the  crown  to  the  district,  although 
they   may   have    heen  continued    for   above 
si.xtv  years.     Doe  d.  Wiiliams  v.  liobert*^    13 
M.  &  W.  5-20;  14  L.  J.,  Exch.  274. 

What  possession  constitutes  a  bar,  nnder 
the  Statute  of  Ijimitatioas,  in  generaL] — 3j  3 
&4  Will.  4,  c.  27,  ss.  2,  3,  the  doctrine  c»f 
non -adverse  ptissessifm  is  done  away  w^th, 
excejptinciises  provided  forbysectitm  15;  and 
an  ejectment  must  be  brought  within  twen.y 
years  after  the  oriirinal  right  of  entry  "f  the 
plaintiff  (or  of  the  party  under  whom  he 
claim*<)  accrued,  whatever  is  the  nature  nf  the 
defendant's  possessi(»n.  Nepean  v.  Doe  d, 
Knigkt,  2  M.  &  W.  804;  M.  &  H.  291. 

Though  by  3  &  4  Will.  4,  c.  27,  s.  34,  the 
right  is  extinguished  at  the  end  of  twenty 
years,  still  adverse  posseMiion  by  a  succession 
of  independent  trespassers,  for  a  period  ex- 
ceeding tw<'nty  years,  confers  no  right  on  any 
one  of  them  who  has  not  himself  had  twenty 
years'  lui interrupted  possession,  except  as 
furnishing  a  defense  to  a  trespiisscr  in  ptis- 
session  against  an  action  by  the  rightful 
owner.  Dixon  v.  Gayfere^  17  Beav.  421;  23 
L.  J.,  Chanc.  GO. 

The  3&  4  Will.  4,  c.  27,  s.  8,  does  not  ap- 
ply  to  cases  of  want  of  actual  possession,  but 
to  those  cases  only  where  the  owner  has  been 
out  of  it  and  another  party  has  been  in  pos- 
session for  the  prescribed  time;  for  tliere 
must  be  both  absence  of  possession  by  the 
person  who  has  the  rights  and  actual  posses- 
sion by  another,  whether  adverse  or  not.  to  lie 
protected,  to  brinsT  the  case  within  the  statute. 
Smitk  V.  Doyd,  »  Exch.  502;  2  C.  L.  It.  1008; 
23  L.  J.,  Exch.  194. 

In  ejectment,  it  appeared  that  the  plnintiff^s 
husband  had  been  in  |)08session  as  a  tenamt  at 
will  for  eighteen  years,  ending  in  1834,  when 
he  died,  leaving  a  son  (not  a  party  t(»  Uie 
action),  and  that  she  became  possessed  and 


«.-,47         LIMITATION    OP    ACTIONS    AND    SUITS,     II. 


854S 


Tcmained  in  possession  for  thirteen  years: — 
lleUK  timt  liie  piaiu^lT  couM  not  rely  on  the 
hn>bntid's  possession  ext'(.'p  as  pnmti  tncioevi 
dencc  of  a  seizin  in  tee,  on  wliicli  snpp«)sition 
it  wnstilsoevidenceof  tiile  in  \\m  heir,  which 
def(*:ited  ibe  title  of  ihi*  plainiiH,  nml  that  she 
couUl  not  insist  on  her  own  posr«ession  for 
thirteen  yiMirs,  as  it  was  not  <lerived  from  Hie 
liuslmndV  possesion,  although  the  possession 
by  herself  nnd  her  husband  for  more  Ihun 
twenty  years  consecutively  would  have  en- 
titled iter  to  a  verdict  if  she  h:id  been  defend- 
ant in  an  ejectment  brought  by  the  real 
owner.  Doe  d.  Carter  v.  Bamardy  lU  Q.  B. 
945;  18  L.  J..  Q.  B.  800. 

In  1829.  W.  leased  hmd  to  the  defendant 
for  twenty-one  years.  The  defendant  applied 
to  W.  for  leave  to  take  in  a  piece  of  ground 
adjoining,  but  W.  declined  to  give  such 
leave,  stating  that  other  persons,  to  whom  he 
liad  sold  adjoining  houses,  had  a  right  of  way 
over  it.  The  defendant,  notwithstanding, 
in-losed  and  occupied  it  for  twenty  years, 
without  payment  of  rent  or  acknowledgment 
of  tiile: — Held,  that  the  piece  of  ground 
could  not  be  considered  as  having  l>cen  oc- 
cupied by  the  defendant  as  part  of  the  de- 
mised premise'*  in  respect  of  which  rent  was 
|>aid,  and  therefore  an  action  by  VV.  was 
baiTed  by  3  &  4  Will.  4,  r.  27,  ss.  2,  3.  Doe 
d.  Biuleley  v.  M<mey,  17  Q.  B.  373;  15  Jur. 
1031;  20  L.  J.,  Q   B.  434. 

One  wlio  occupies  as  his  own  land  belong- 
ing to  another,  aud  before  tiie  expiration  of 
twenty  years  becomes  tenant  to  the  latter  of 
land  so  occupied,  does  not  tiiercby  chansife 
the  chanicter  of  his  possession,  but  can,  while 
lie  riMuains  tenant,  acquire,  as  Hi^aitist  his 
luiitllorti.  a  prescriptive  title  to  the  land  first 
occupied  by  him.  Dixon  v.  Baty,  1  L.  R., 
Excb.  259;  12  Jur.,  N.  S.  1024;  14  W.  R. 
830. 

A  father  seized  of  land  made  a  will,  invalid 
Bf^  to  real  estate,  whereby  he  appointed  his 
brother,  to  whom  he  was  indebted,  executor, 
and  died,  leaving  two  infant  daughters.  The 
uncle  entered  upon  the  real  estate  and  kept 
down  the  interest  on  a  mortgage,  and  laid 
otit  considerable  sums  on  improvements: — 
Held,  that  the  possession  of  the  uuele  could 
not  be  treated  as  having  been  ail  verse  to  his 
nieces,  i'eiley  v.  Btucomhe,  11  Jur  ,  N.  S.  52; 
84  I..  J.,  Chanc.  233;  13  \V.  11.  306— L.  J. 

A  Held  adjoining  a  public  road  was  sepa- 
rated from  it  only  by  a  hdlgf  and  bank.  The 
trustees,  who,  under  an  act  of  parliument, 
constructed  the  road  upwards  of  tifty  years 
before  the  commencement  of  the  suit,  made 
the  hedge  and  bank,  and  also  made  on  the 
field  side  of  the  fence  a  ditch  of  three  feet  in 
breadth.  This  ditch  liati  become  tilled  up  and 
obliterated,  and  had  never  been  re  opened  by 
the  trustees;  but  a  ditch  about  a  foot  wide 
hud  been  subsequently  made  by  the  occupier  of 
the  tield,  and  that  also  had  become  obliterated. 
The  owners  of  the  land  had  always  included 
the  hedge  in  their  leases,  and  the  tenants  had 
held  and  used  the  strip  within  the  hedge  as 
part  of  their  tictd  for  much  more  than  twenty 


years,  and  had  at  their  own  expense  trimmed 
the  hedge  on  both  sides.  During  the  same 
time  the  trustees  had  not  interfered  in  any 
way  with  the  site  of  the  dit<h:  -  Held,  that 
these  cinninistances  were  not  sufficient  to 
constitute  an  adverse  possession,  and  to  give 
the  owners  of  the  land  a  titk*  under  the 
Statute  of  Limitations  to  the  site  of  the  three- 
feet  diteh.  tkarby  v.  Tottenham  BaUcuai/ 
Company^  5  L.  R.,  Eq.  409. 

A  gravel  pit  and  a  road  leading  in  it  were 
allotted  by  commissioners  under  an  inclosnre 
act  to  the  Burvryors  of  highways.  From 
1837  the  surveyors  ceased  to  take  gravel  from 
the  pit  or  to  use  the  roud,  and  took  n(»  step.) 
whatevi'r  to  assert  th  ir  right  to  the  pit  or 
road,  but  procured  gravel  from  another  pit 
by  purchase  from  the  plaintiff  and  his  father. 
The  pit  and  road  were  entirely  surrounded 
by  old  inclosures  belonging  and  land  allotted 
to  the  plaint! IT'S  predecessors  in  title,  and  in 
1837  the  tenant  of  the  greater  part  of  the  land 
in  which  the  pit  w:ts  situatecl  tilled  it  up  and 
took  it  intocultivaiion.  In  18o9  another  ten- 
ant of  the.plaintiiTs  father  plowed  up  the  re- 
m.-iining  portion  of  the  pit,  which  abutted 
upon  land  in  his  occupation,  and  also  the  al- 
lottt'd  road,  which  passed  thrt»ugh  other  land 
in  his  occupation: — Held,  that  since  1837  the 
gravel  f)it  having  been  tix-ated  as  practically 
exhausted,  and  the  acts  of  the  tenants  in  1837 
and  1831)  amounting  to  an  actual  taking  pits- 
session  of  the  pit  and  road,  thetiineof  liiniia- 
tion  began  from  th'»se  years  respectively,  and 
the  right  of  the  surveyors  had  been  extin- 
guished by  the  ail  verse  possession  of  the 
plaintiff  for  more  than  twentv  years.  Smith 
V.  Stocks,  17  W.  U.  1135;  38  L.  J.,  Q.  B.  300; 
20  L.  T.,  N.  S.  740;  10  B.  &  S.  701. 

The  purchaser  of  a  house  in  London  hav- 
ing taken  various  objections  to  the  title,  the 
vendor  Hied  a  Ji>ill  for  8])Hcific  performance, 
and  obtained  a  reference  as  to  title.  The  ob- 
jections were  overruled ;  but  before  the  cer- 
titicato  had  been  signed  the  purchaser  dis- 
covered in  a  long  blank  wail,  which  formed 
one  side  of  the  house  and  fronted  on  a  street, 
a  stono  with  an  inscripticm,  dated  in  177(5, 
stating  that  the  wall  had  been  built  by  and 
belonged  to  the  East  India  Company,  who 
had  thrown  the  adjoining  ground  into  the 
^reet.  It  turned  out  that  the  wall  had  been 
rebuilt  in  1831  by  the  tenant  of  the  hou^^e, 
and  the  stone  set  up  agiun;  but  under  what 
circumstances  did  not  appear.  No  rent  had 
from  that  time  been  paid  to  the  company,  nor 
any  acknowledgment  of  their  title  given;  but 
their  suci-essors  in  title,  on  being  applied  to, 
claime<l  the  wall  as  theirs,  and  the  vendor 
obtained  a  ri'lease  from  them: — Held,  that 
the  vendor  had  not  n  good  title  when  the  bill 
wa0  filed,  for  that  tliere  was  no  ground  for 
holding  a  title  to  have  l)een  gained  by  pos- 
session adversely  to  the  East  India  Company. 
PhiUipwn  v.  Gibbon,  6  L.  K.,  Ch.  428. 

Held,  that  the  vendor  was  to  blame,  as  he 
might,  with  reasonable  diligence,  have  in* 
formed  himself  of  this  defect  before  selling, 
and   that  therefore,  although  he  had  been 
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right  OD  all  points  which  aniae  before  the  bill 

wua  fileil,  Jie  ou^ht  not  to  re^'ivu  ctinm.      ib. 

Uy  on  inclosuro  act  it  naa  provided  that  it 
»hoiild  be  ItiiTlul  fur  the  lord  of  ttiu  niimor 
for  tbe  time  being  front  mdiu  Ii>  lime  lu  coute 
upon  llic  commuiis  aiul  iviif<te  landa  intended 
lo  be  incloaed.  t'l  sciinh  for  und  nkiui  soy 
i^oal  and  Lrimstone  being  in  or  under  the  eom- 
mons  and  naste  lands.  The  commissiumra 
allotted  ccriiii)  ploia  uf  land  to  S.  and  E., 
wliiih  afKrwards  vested  in  tbe  dcfeodniit, 
irbi)  in  ltM3  ifurked  the  cohI  under  nnu  of 
ilic  plots  »r  bind,  in  1847  under  a  seroiiil.  in 
l84SiindcratliirU.  in  ISiU  under  a  fuunh. 
and  in  1835  auder  a  flflli.  The  plaintiffs, 
who  claimed  the  coal  under  tlic  lord  of  the 
manor  at  the  time  of  the  inclusure  act,  c<>m- 
meticed,  in  1807.  an  action  for  working  the 
coal: — Held,  ihuL  the  nction  was  niainiain* 
able,  for  that  the  acts  of  trespass  commitied 
more  than  twenty  years  Ix'foru  suit  could  not 
be  relied  upon  as  constituting  a  poHKession 
advi^rae  to  the  plaintilfs,  there  being  no  stif- 
Hcient  cvidcDre  that  the  then  oitiicr  of  the 
mines  was  aware  that  the  acts  of  lri'~pau 
were  be'iig  rommitted.  Dartmouth  v.  SpitlU, 
19  W.  R.  414;  24  L.  T.,  N.  8.  67-EifcU. 

Possesion  is  adverse  for  the  purpo-^  uf 
llmitution  when  an  actual  possession  is  found 
to  exist  under  circumstances  aliicb  evince  its 
incompatibility  with  n  freehold  in  the  chtim- 
ant.  DetBarret  v.  Sltay,  2U  L.  T.,  N.  S.  602; 
33  W.  a.  27a— P.  0. 

A  husband,  by  a  will  in  1824,  deviRed  all 
Ilia  reid  and  pi'ri^onal  estHte,  and  iilso  all  other 
his  estate  and  ellurts  of  which  he  might  be 
poises^d  at  the  time  of  his  death,  to  his 
wife  and  anr)tlier  trustee,  in  trust  to  jiay  the 
rents  to  his  wife  for  life,  witli  reiniiindurs 
over.  The  testator  purchnseil  a  freehold 
estate  after  the  date  of  liis  will.  On  his 
dcuth,  hiJi  wiclow  (the  othi'i  trustee  having 
disclaimed)  became  sole  triiati'cof  his  will, 
and  entered  into  pisses-<ion  of  the  afler- 
ai:i]uired  property,  as  well  as  the  devised 
estate,  Imliuving  that  nil  tlic  property  passed 
by  the  will.  She  continuird  in  poisei-iioQ  for 
more  Chan  twenty  years,  and  then,  doing  in- 
formed that  she  hod  ncipiircd  a  title  by  ad- 
verse possession,  she  sold  the  estate  to  a  pur- 
chaser for  value:— Held,  thni  the  tenant  for 
life  hiid.  acquired  a  gond  title  by  advi'rsc 
possession  against  the  remdndor-mtin.  Mii/w 
T.  Jo»6),  18  L.  R,.  Ecj.  Aid:  aO  L.  T.,  N.  8. 
770;  23  W.  li.  837— V.  C.  M. 

By  a  Icaso  dated  in  178J,  tlio  governing 
body  of  a  charitable  corporation  granted  a 
lease  of  hereditiracnts,  belonging  lo  the  char- 
ity, fur  ninety- nine  years,  ai  u  |H'p]>ercorn  rent, 
to  G.  Subscqiienlly,  the  then  governing  body 
brought  an  nclion  to  have  it  declared  that  the 
tense  was  void  under  l:l  Eliz.  c.  10,  and  for 
possession.  The  successors  in  tiile  of  Q. 
and  their  under-tenants,  demurred  to  the 
miction,  on  the  ground  that  it  was  barred  by 
the  St^itutcof  Limitntions:— Held,  that  the 
lease  was  not  void,  but  voidable  by  the  plaint- 
iffs; thnt  adverse  possession  beg:in  to  run  at 
the  time  tbe  pliuntiSs  brought  their  action 


nnd  not  at  the  commencement  of  the  lease, 
and  Ihut  the  demurrer  must  be  orerral^l. 
M'lg'lnlea  Hosfiital  \.  KuotI*,  3S  L.  T.,  N.  S, 
1119 -R. 

The  defendant,  who  shared  with  oltien  a 
rightof  way  over  a  piete  of  land,  tbe  pti>p«ny 
in  which  was  in  the  lord  of  the  manor,  uarda 
portion  of  the  same,  amounting  to  ab»iit 
three- quarters  of  the  whole,  in  all  respects  •• 
if  it  was  pro|N;rly  part  of  his  lami,  plowing 
it  up  from  time  to  time  and  raising  produce 
thereon.  Sueli  uwr  was  uuintemipti-d.  and 
wBi  continued  for  twenty  year*  and  more. 
As  to  the  remaining  quarter,  which  was  not 
in  any  wny  fenced  off  from  the  above,  it  re- 
mained in  its  original  condition,  anil  iraa 
u-ed  for  the  purposes  and  in  tlie  manDcr  Iltat 
the  whole  was  originally  intended  to  be  used: 
— Held,  that  a  good  tit  le,  as  againxt  the  lord 
of  the  manor,  to  ihc  soil  end  mincnils  under- 
lying the  soil  of  three-qnarlcrs  of  the  atnp  of 
land,  had  been  thus  acquired;  but  tliat  noth- 
ing had  been  done  to  disturb  the  oru^inal 
riichts  in  the  soil,  and  minerals  underlying 
the  soil,  of  the  remaining  one  quarter  of  t!te 
piece  of  hind.  Sfddan  v.  timUh,  U  L.  T.,  N. 
3.  168-0.  A. 

Oparation  and  effect  of  mars  entry,  or  con- 
tinual cUbn.l—[Uy  3  &  4  Wilt.  4.  c.  37,  s.  10. 
no  perion  thall  be  deemtil  to  have  been  in  jmwiwi- 
fi-.n  "fail!/  1"'"^  aitliin  the  menniiig  of  the  iKt 
Toeiely  by  reat/ta  of  hating  mad«  an  entry  (Aerv- 

By  8,  II,  no  eontinuol  claim  vpon  or  near 
any  laiul  ihall  preterre  ani/  right  of  mating  an 
entry  or  dittrea*  or  of  bringing  an  aetio-i.  J 

A.,  more  tlinn  twenty  years  befnre  nction 
brought,  without  the  permission  of  the  lord, 
inclosed  a  small  portion  of  the  waste  of  a 
manor,  on  which  he  built  himself  a  liut.     In 


tbe  manor,  accompanied  by  his  steward, 
went  to  the  preniisog,  A.'s  family  bein;;  there, 
and,  stating  thnt  he  took  possession,  directed 
that  a  stone  should'  be  tnken  out  of  the  wall 
ot  the  hut,  und  that  a  portion  of  tbe  fence 
should  he  removed.  All  this  was  done  in  the 
absence  of  A.  The  lord  and  his  steward  thCD 
retired,  and  nothing  more  was  done:— Held, 
that  tbe  acts  so  done  by  the  lord  did  not 
amount  to  a  dispossession  uf  A.,  and  a  resump- 
tion of  possession  by  Ihe  lord,  so  as  to  until Ic 
the  latter  to  maintain  ejectment  within  twenty 
years  from  that  time,  boe  d.  Bakxr  v.  Coomba 
or  G"mb«»,  0  C.  JJ.  714;  I'J  L.  J..  C.  P.  906. 
Before  the  p.-issing  ot  3  &  4  Will.  4.  c.  ^7. 

A.  was  let  into  jiossession  of  land  as  tenant  ai 
will  to  U.  He  never  paid  rent  after  that 
statute  passed,  and   bcfnrc  twenty-one  jenrs 

B.  entercti  nnd  turned  A.  out.  A.  immcdi 
ately  afterwards  resumed  possession,  but  no 
fresh  tenancy  nt  will  commenced,  nnd  he  paid 
no  i-ent: — Held,  that  II.  might  enter  at  any 
lime  Iwforc  the  lapse  of  twenty  years  fmm 
such  resumption  of  possession  by  A.,  though 
after  t])c  liipsc  of  twenty-one  yeiirs  from  the 
&rst  letting  him  into  possession,  and  w:is  not 
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l>&rred  by  ss.  2,  7  &  10.  Randall  v.  St^wns, 
a  El.  &  Bl.  641;  1  L.  R;,  Q.  B.  642;  18  Jur. 
128;    23  L.  J.,  Q.  B.  68. 


tesaion  of  one  or  more  of  several  parce- 
ls joint  tenants,  or  tenants  in  oommon.] — 
llRj  3  &  4  WiiL  4,  c.  27,  s.   12,  wJien  any  one 
<^r  nu^re  of  several  persons  entitled  to  any  land 
tf  r  r^nt  as  coparceners^  joint  tenants,  or  tenants 
-in  common^  shall  have  Seen  in  possession  or  re- 
ceipt of  the  entirely,  or  more  than  his  or  their 
^Andifyided  share  or  shares  of  such  land  or  of  the 
f>roJits  thereof  or  of  such  rent,  for  his  or  their 
own  benefit,  or  for  the  ben^t  of  any  person  <yr 
persons  otlier  than  tite  person  or  persons  entitled 
to  theufther  share  or  shtres  of  the  same  land  or 
renty  such  possession  or  receipt  shall  not  be  deemed 
to  have  been  the  possession  or  receipt  of  or  hy  such 
last-mentioned  person  or  persons  or  any  of  t/iem.  ] 
This  provision  applies  not  only  to  the  case 
Tvhcre  one  of  several  joint  tenants  lias  been  in 
possession  of  the  entirety  of  the  whole  of  the 
lands  held  jointly,  but  also  to  the  case  where 
such  tenant  has  been  in  possession  of  the  en- 
tirety of  any  portion  of  such  lands;  and  the 
words  **or  more  than  his  or  their  undivided 
share  or  shares  of  such  land/^  *^l>P^y  ^  ^cU 
to  the  case  where  one  of  several  joint  tenants 
has  been  in  possession  of  more  than  his  un- 
divided share  in  any  portion  of  the  l.inds  held 
jointly,  as  to  the  case  where  he  has  been  in 
possession  of  more  than  his  undivided  share 
in   the    whole   of   such    lands.      Murphy   v. 
Murphy,  15  Ir.  C.  L.  U.  205— C.  P. 

The  statute  operates  to  make  the  possession 
of  tenants  in  common  a  separate  possession 
from  the  time  they  first  became  tenants  in 
common,  and  not  merely  from  the  time  of  the 
passini^  of  the  statute.  Doe  d.  Holt  v.  Horrocks, 
1  C.  &  K.  686— Cresswell. 

Three  females  being  coparceners  in  tail, 
two  of  them  suffered  recoveries  of  their  shares, 
.  but  the  third  did  not.     They  all  married,  and 
their  husbands  entered  into  an  agreement  for 
a  partition  by  deed  of  the  lands  held  in  co- 
parcenary, but  for  nothing  more.     No  such 
deed  appeared  to  have  been  executed,  but  the 
lands  had  been  held  according  to  the  agree- 
ment from  its  date.     An  action  being  brought 
by  the  heir  in  tail  of  the  parcener  who  did 
notsuflfer  a  recovery  within  twenty  years  after 
her  deatii,  and  before  3  &  4  Will.  4,  c.  27,  to 
recover  her  share,  which  had   been  held  by 
the  husband  of  one  of  the  other  coparceners: 
—Held,   that  the  ]^ssessiou  was  under  the 
agreement,  and  not  adverse.     Doe  d.  Mlliett 
V.  MUlHt,  11  Q.  B.  103G;  12  Jur.  649;  17  L. 
J.,  Q.  B.  202. 

Held  also,  that  nothing  could  be  presumed 
beyond  what  was  contemplated  by  the  agree- 
ment, which  provided  for  a  deed,  and  not  for 
a  recovery.     lb. 

Where  one  tenant  in  common  has  been  out 
of  possession  for  twenty  years  prior  to  the 
passing  of  the  3  &  4  Will.  4,  e.  27,  he  is 
tarred  by  ss.  2  and  12  from  bringing  his 
action,  bat  might  maintain  it  under  s.  15, 
within  five  years  of  the  passing  of  the  act,  if 
the  otiier  tenant  in  common  haid  not  been  in 


possession  adversely  to  him  at  the  time  of 
passing  the  act.  CtiUey  v.  Doe  d.  Taylerson, 
3  P.  &  D.  580;  11  A.  &  E.  1008. 

In  ejectment,  by  the  heir  of  T.,  for  two 
acres  of  land,  it  appeared  that  the  father  of 
T.,  more  than  fifty  years  before,  had  devised 
four  acres  (comprising  the  two  in  questiort) 
to  his  widow,  for  life,  and  then  to  T.  and  his 
sister  S.  in  remainder  in  fee.  For  more  than 
twenty  years  T.,  by  arrangement  between  his 
m(»ther  and  S. ,  occupied  the  two  acres,  and 
devised  them  to  his  widow  for  life,  and  on 
her  death  or  marriage  to  his  daughter;  and 
then  there  was  a  demise  in  similar  terms,  on 
the  same  event,  to  his  son  the  heir.  The 
daughter  occupied  with  her  husband  until 
her  death,  and  he,  without  giving  any  notice 
as  tenant  in  common,  claimed  to  defend  the 
action: — Held,  that  although  there  was  no 
deed  of  partition,  the  long  occupation  in- 
evitably barred  the  title  of  S.  as  tenant  in 
common,  under  3  &  4  Will.  4,  c.  27,  s.  12. 
Tidball  v.  James,  29  L.  J.,  Exch.  01.  But 
see  Murphy  ▼.  Murphy,  15  Ir.  C.  L.  R.  206, 
214,  215. 

Possession  of  younger  brother  or  other  re- 
lation of  heir.]— [By  3  &  4  WiH.  4,  c.  27,  s. 
13,  when  a  younger  brother  or  otlier  relatian  of 
the  person  entitled  as  hoir  to  the  possession  or 
receipt  of  tlie  profits  of  any  land,  or  to  the  re- 
ceipt of  any  rent,  shtill  enter  into  the  possession 
or  receipt  thereof  such  possession  or  receipt  shall 
not  be  deemed  to  be  the  possession  or  receipt  of 
or  by  the  person  entitled  as  Iieir,] 

A.  was  possessed  of  lands  for  more  than 
twenty  years,  and  died  in  1817.  His  widow 
had  possession  from  that  time  till  her  death 
in  1838.  B.  was  the  eldest  son  of  A.  and  his 
wife: — Held,  that,  though  B.  could  not  re- 
cover in  ejectment  as  the  heir  of  his  father, 
because  more  than  twenty  years  had  elapsed 
from  the  death  of  his  father,  yet  that  the  jury 
might  infer  that  the  property  belonged  to 
B.'s  mother,  and  survived  to  her  on  the  death 
of  his  father,  and  descended  to  B.,  as  his 
heir,  on  her  death,  in  1838.  Doe  d.  Bennett 
V.  Long,  9  C.  &  P.  773— Coleridge. 

Where  a  daughter  entered  into  occupation 
of  premises  on  the  death  of  her  mother,  to 
whom  they  had  belonged  till  then,  and  held 
them  without  interruption  for  twenty  years, 
but  the  mother  had  left  a  son,  who  was  living 
during  the  whole  time  of  the  daughter's  oc- 
cupation:— Held  (in  an  ejectment  brought 
before  3  &  4  Will.  4,  c.  27,  came  into  opera- 
tion), that  it  could  not  be  presumed  from 
this  circumstance  alone  that  the  sister's  occu- 
pation was  virtually  that  of  the  brother. 
Doe  d.  Draper  v.  Laioley,  13  Q.  B.  954. 

Receipt  of  rent  generally.] — [By  8  &  4 
Will.  4,  s.  35,  the  receipt  of  the  rent  paycMe  by 
any  tenant  from  year  to  year,  or  other  lessee, 
sJudl,  as  against  such  lessee  or  other  person 
claiming  under  him  (but  subject  to  t/ie  lease),  be 
deemed  to  be  tlie  receipt  of  tJie  profits  of  the  land 
for  t?ie pui'poses  of  the  act.] 

Effect  of  payment  or  receipt  of  rent  by 
agents.] — When    the    plaintiff    in   ejectment 
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pur.*ha9cd  the  rc/ersion  subject  to  n  lease  for 
years,  nt  a  rent  of  4^.,  and  to  an  annuity  of 
41 ,  an<l  the  tenant  in  p<»sses8ion  under  the 
Icaso  paid  the  sura  of  4/.  yearly  for  upwards 
of  t'VcMity  years  to  the  annuitant,  until  his 
death,  in  1830;  and,  suhsequcntly.  to  his 
widow: — Hi'ld,  that  it  was  for  the  jury  to 
consider  in  what  ciniracter  the  tenant  made 
6u«  ii  utvnual  imymenr,  and  if  as  a^ent  for  his 
landlord,  the  po^isession  was  not  adverse;  and 
the  rijiht  of  the  person  entitled  to  the  rever- 
sion was  not  barred  by  8  &  4  Will.  4,  c. 
27.  Doe  d.  Newman  v.  Godsill,  5  Jur.  170 — 
Q.  B. 

The  possession  of  an  agent  is  the  pf»Bsession 
of  the  principal ;  and  the  principal  may  aequire 
a  possessory  title  to  real  estate  by  receiving 
the  lents  for  twenty  years  through  an  agent, 
although  that  agent  is  the  person  really  en- 
titled to  the  estate.  Williams  v.  Pott^  12  L. 
R.,  Eq.  14U;  40  L.  J.,  Chanc.  775— R. 

So  h>ng  as  an  agent  is  in  receipt  of  the  rent 
of  land,  the  Statute  of  Limitations.  8  &  4 
Will.  4,  c.  27,  8.  8,  will  not  run  ngainst  his 
employer;  and  if  a  person  commences  to  re- 
ceive rents  as  tlie  agent  for  another,  and 
afterwiirds  continues  to  receive  such  rents, 
without  paying  them  over,  he  must  be  pre- 
8ume<i  to  receive  as  agent  till  the  contrary  is 
shown.  Smith  v.  Bennett^  80  L.  T.,  N.*  S. 
100— Exch. 

As  to  when  adverse  receipt  of  rent  prevents 
the  running  of  the  statute, — see  this  title, 
II.,  2. 

As  to  when  adverse  possession  begins,  in 
general,— see  this  title,  II.,  2;  effect,  upon 
character  of  possession,  of  acknowledgment 
of  title  or  rij^ht, — see  this  title,  II.,  4;  sus- 
pension by  disabilities,  interruption  of  posses- 
sion, &c.,— see  this  title,  II.,  5;  operation  of 
adverse  possession  as  a  bar, — see  this  title, 
U.,  0. 

4.  Acknatoledgment  of  Title  or  Right  by  Party 

in  Possession. 

Sffeot  of  acknowledgment  of  title  to  land 
or  rent,  upon  character  of  possession,  gener- 
aUy.]— [By  8  &  4  Will.  4,  c.  27,  s.  14,  when 
any  acknowledgment  of  the  title  of  the  person 
entitled  to  any  land  or  rent  shall  have  been  given 
to  him  or  his  agent  in  writing^  signed  by  the 
person  in  possession^  or  in  receipt  of  the  profits 
of  such  landy  or  in  receipt  of  such  rent,  then 
such  possession  or  receipt  of  or  by  the  person 
to  to fufm  such  acknowledgment  shall  have  been 
given  shall  be  deemed^  according  to  the  meaning 
of  this  act,  to  have  Iteen  the  possession  or  re- 
ceipt of  or  by  the  person  to  whom  or  to  whose 
agent  such  acknowlef/gmetit  shall  liave  been  given 
at  the  time  of  giving  the  same^  and  the  right  of 
such  last-mentioned  ^terson,  or  any  person  claim- 
ing through  him,  to  make  any  entry  or  distress 
or  bring  an  action  to  recover  such  land  or  rent 
shaU  fie  deemed  to  have  first  accrued  at  and  not 
b(fore  the  time  at  whicfi  such  acknowledgment^ 
or  the  last  of  su^  acknowledgments,  if  more 
than  one,  was  given,]  , 


Whether  a  writing  amounts  to  an  acknowl- 
cdgment  of  title  is  a  question  for  the  coort, 
and  not  for  the  jury,  to  decide.  Doe^.  Car- 
ton v.  Edmomls,  0  M.  &  W.  295. 

A  party  in  possession  adversely  of  l&nd.  be- 
ing applied  to  by  the  party  claiming  title  to 
it  to  pay  rent,  and  offered  a  lease  of  it,  "wrote 
as  fitllows: — *' Although,  if  matters  were  con- 
tested, I  am  of  opinion  that  I  should  establish 
a  legal  right  to  the  premises;  yet,  under  all 
circumstances,  I  have  made  up  my  mind  to 
accede  to  the  proposal  you  made  of  paying  a 
moderate  rent,  on  an  agreement  for  twenty- 
one  years."  The  bargain  subsequently  went 
off,  and  no  rent  was  paid,  or  lease  executt^l: 
— Held,  that  this  letter  was  not  an  acknowl- 
edgment of  title.     lb. 

Construction  of  a  document  given  in  evi- 
dence as  an  acknowledgment  of  title.  See 
Fursdon  v.  Clogg,  10  M.  &  W.  572. 

A  mortgage  deed  was  dated  the  27th  of  Oc- 
tober, 1327,  but  was  not  executed  until  the 
23d  August,  1834,  and  it  C(mtained  a  cove- 
nant by  the  mortgagor  admitting  the  title  to 
bei^i  tl)e  mortgagee,  his  heirs  and  assigns: — 
Held,  that  this  was  a  sulRcient  acknowledg- 
ment of  title  to  enable  the  m«»rtg.igee  to  re- 
cover within  twenty  years  of  the  execution  of 
the  d eed .  Jayne  or  Jaynes  v.  IJughcs,  1 0  £ xch. 
430;  24  L.  J.,  Exch.  113. 

An  answer  in  Chancery  put  in  within  twen- 
ty years,  by  the  person  through  whom  a  de- 
fendant in  ejectment  claims  in  the  course  of 
a  Chancery  suit  between  him  and  the  plaintiff 
with  reference  to  the  same  property,  and  con- 
tainingan  admission  by  him  of  the  then  plaint- 
iff^s  title,  is  a  sufficient  acknowledgmt-nt  of 
the  plaintiff's  title  to  prevent  the  action  l>eiug 
barred.  Goode  v.  Job,  1  El.  &  El.  6;  5  Jur., 
N.  8.  145;  28  L.  J.,  Q.  B.  1. 

In  1818,  the  plaintiff's  and  the  defendant's 
grandfathers  l>ecame  seized  as  tenants  in  com- 
mon of  a  meadow.  The  meadow  was  then  in 
the  possession  of  the  defendant's  grand fiit  her, 
who  had  previously  held  it  under  a  Ic:ise. 
The  plaintiff's  father  became  possessed  in 
1826,  and  so  continued  till  his  death,  in  1836. 
In  1837,  Newton,  who  was  proved  to  be  a 
land  agent,  who  received  the  defendant's  rents 
and  managed  his  property,  wrote  the  follow- 
ing letter  to  the  plaintiff's  agent: — *•  Sir,  Mr. 
P.  (the  defendant)  is  now  in  possession  of  his 
two-thirds  nf  the  meadow,  who  will,  no  doubt, 
accept  a  lease  (three  lives)  for  Ley's  (ihe 
plaintiff's)  one  third,  at  a  fair  rack  rent.  You 
must  be  aware  Mr.  P.  is  bound  to  pay  rent  for 
Ley's  one-thir«l  during  the  time  his  father 
held  the  meadow,  but  no  doubt  he  will  do  so 
in  case  you  agree  for  a  lease.  (Signed)  J. 
Newton.  Will  you  favor  mo  with  tliL*  terms 
of  a  lease  for  the  one-third  of  the  meadow, 
that  I  may  lay  it  before  Mr.  P."  No  answer 
was  shown  to  have  been  given  to  this  letter, 
but  the  defendant  contmued  in  possession  of 
the  land  down  to  1857,  when  an  ejectment 
was  commenced : — Hehl,  that  tht?  letter  was 
not  a  sufficient  acknowledgment  of  the  plaint- 
iff's title.  Ley  v.  Peter,  3  H.  <&  N.  101;  27 
L.  J.,  Exch,  230. 


rtrtpx 


LIMITATION    OP    ACTIONS    AND    SUITS,    11. 


8556 


'iRrliere  the  possession  was  not  adverse 

Ski;  t2&e  passing  of  the  act.]— [By  «S  <fe  4  Will. 

4^,  c.  27,  8.  15»  when  Tio  such  acknowledgment  of 

titie  as  ftfore^aid  (see  section  14,  supra,  column 

8-553)  siuiU  have  Iteea  given  before  the  pasting 

of'  t'te  cLcty  and  the  f)os9eMsUm  or  receipt  of  Hie 

pn/fita  of  tlie  lantL  or  the  receipt  of  the  renU 

shall  fu*t  at  tJie  time  of  the  passing  of  tlie  act 

hfice  been  adverse  to  the  right  or  title  of  t/ieper- 

90ti   cUiiming  to  he  entitled  thereto^   then  stidi 

pera  *«,  or  the  person  daiming  through  him,  may, 

'Ho'teU/uftaudl/ig    the   period  of    tioenty    years 

hereinbefore  limited  shall  /lave  expired,  make  an 

entrt/  or  distress^  or  bring  an  action  to  recover 

9urh   land  or  interest  at  any  time  within  five 

years  next  after  t/ie passing  of  the  act,  \ 

The  word  interest,  wiiich  is  in  the  parlia- 
ment roll,  ap])ear8  lo  bo  a  mistake  for  rent. 
Doe  d.  Angcll  v,  Augell,  8  Q.  B.  360— Deo- 
mun,  C.  J. 

W.  pcimitted  J.  to  occupy  land,  of  wliicii 
lie  w:is  seized  in  fee,  for  twenty  years  pre- 
viou  ly  10  J.'s  death  in  1831 ;  W.  died  in  Sep- 
tember, 1833,  and  thedeiendnnr,  who  was  his 
sou  and  hcir-ut-law  of  J.,  occupied  till  1836. 
Oil  <jc-(;tment  brou'jht  I>y  the  devisees  of  W., 
it  wiis  ftiund  by  I  he  jury  that  the  possession 
of  J.  was  not  adverse  to  \V. : — Held,  that  the 
right  of  ac.ion  in  the  devisees  was  not  barred 
by  3  &  4  Will.  4,  c.  27,  ss.  2  and  7,  but  was 
saved  by  s.  15,  being  brouc;ht  within  five 
yenre  from  tlie  passing  of  the  act.  Doe  d. 
B'trgens  v.  Thompson,  1  N.  &  P.  215;  5  A.  & 
E.  532;  2  11.  &  W.  451. 

D.  m  Ttgaired  land  in  fee  to  J.,  subject  to 
a   proviso   of  cesser,   upon    payment    of  the 
money  secured,  u|>on  a  day  more  than  twenty 
years  before  the  passing  of  the  3  &  4  Will.  4, 
c.    27.     Within     twenfy    years    before    the 
passing  of  the  statute,  D.  acknowledged  that 
the  mortgaj^e  money  was  unpaid.     On  eject- 
ment by  the   heir  of  J.,    within  five  years 
after  the   passing  of    the  statute,    the  jury 
fou!>d  that  the  mortgage  money   was  unpaid: 
— Held,  that  the  eject  nicnt  was  not  barred  by 
8.  2,  D.'s  pMssession  not  being  adverse  at  the 
time  of  passing  the  statute;  and,  therefore, 
the  heir  of  J.  had,  by  s.  15,  five  years  from 
that  time  to   bring  the  action,  though    no 
proof  was  pven  that  he   iiad    been  in  posses- 
sion, or  rec<*ived   rent  or  interest.     Doe  d. 
Jones  V.    Williams,  6  N.  &  M.  816;  5  A.  &  E. 
201;  2H.&  W.  214. 

By  a  marriage  settlement  a  husband  became 
entitled  to  the  moiety  of  an  estate  in  fee, 
which  moi«'ty  originally  belonged  to  his  wife. 
During  the  coverture,  the  other  moiety  de- 
scended to  the  wife,  as  heiress  at  law  to  her 
brother.  The  wife .  afterwards  died  in  the 
husband's  lifetime  without  issue;  and  the 
husliaiid,  from  the  time  of  her  death,  in  1815, 
tillsfialc  of  tiie  estate  in  1828,  remained  in 
uninterrupted  possession  of  the  entire  prop- 
erty, without  making  any  acknowledgment  of 
tlie  title  of  any  other  person: — Held,  that 
this  was  a  case  falling  within  3  &  4  Wilt.  4, 
c.  27.  8.  15.  and  that,  notwithstanding  the 
hu.sbancrs  ]M>ssession  of  the  moiety  which 
descended  to  the  wife  might  not  be  adverse, 


the  heir-at-law  of  the  wife,  not  having  mnde 
his  claim  within  five  years  after  the  passing 
of  the  act,  was  barred  by  the  statute.  Haaell, 
Ex  parte,  3  Y.  &C.  C17;  3  Jur.  1101. 

In  1781,  a  lord  of  a  manor,  with  the  consent 
of  the  tenants  of  the  manor,  granted  to  cer- 
tain persons  licr>nso  to  incio^^c  a  piece  of  the 
waste,  and  that  they  and  their  heirs  shimld 
hold  the  same  in  trust  for  the  purpose  of 
building  a  workhouse,  rendering  to  the  lord 
of  the  manor  the  yearly  rent  of  5».  for  the 
same  forever.  The  churchwardens  and  over- 
seers entered  into  possession,  and  built  a 
workhouse,  and  used  it  as  such  until  1836. 
The  yearly  rent  was  paid  from  1781  to  1791, 
and  from  1825  to  1836.  In  1835,  the  p<'rsons 
to  whom  the  license  was  granted  in  1781  being 
dead,  notice  was  given  to  the  oflicers  of  the 
parish,  by  the  steward  of  the  manor,  to 
nominate  other  persons  for  the  purpose  of  a^l- 
mission,  to  save  a  forfeiture.  Seven  persons 
were  aceordingly  nominated  and  admitted, 
the  parish  paying  a  fine  on  their  a<lmission. 
In  1840,  the  parish  ofiicers,  in  conformity 
with  a  resolution  of  the  inhabitants  in  vestry 
assembled,  surn'ndered  the  premi.si»s  into  the 
hands  of  the  lord  of  the  manor,  and  the  latter 
took  possessi**n,  and  afterwards  conveyed  the 
premises  to  the  defendant.  In  an  action  by 
the  churchwardens  and  overseers  to  recover 
the  pn'mises: — Held,  that  the  grant  of  the 
license  in  1817  did  not  manifest  an  intention 
to  convey  a  freehoM  estate,  and  that  the  ad- 
mission of  fresh  trustees  in  1840,  and  the 
payment  of  the  5«.,  were  acknowledgments 
that  the  freehold  was  in  the  hnd  of  tlie 
manor,  and  that  the  land  was  held  by  his 
permission;  and  therefore  the  possession  was 
not  adverse  at  the  time  of  the  passing  of  3  & 
4  Will.  4,  c  27.  Hodgson  v.  Hooper,  6  Jur., 
N.  8.  911 ;  20  L.  J.,  Q.  B.  222;  8  W.  R.  637; 
3  El.  <&  Bl.  149. 

Hchl,  also,  that  the  first  tenancy  being  a 
tenancy  at  will,  the  admission  in  1835,  being 
inoperative  to  convey  a  copyhold  estate, 
op«Tat<'d  to  create  a  fresh  tenancy  at  will; 
and,  therefore,  the  right  of  entry  of  the  lord 
was  not  barred  until  twenty  years  after,     lb, 

D.  permitted  the  defendant  and  his  wife, 
the  daughter  of  D.,  to  be  in  the  occupation 
of  premises  without  paying  rent  for  more  than 
thirty  years,  and  they  were  so  in  the  occupa- 
tion in  1833.  D.  died  in  1837,  having  de- 
vised the  premises  to  the  defendant\s  wife  for 
life,  and  after  her  death  to  the  plaintiff.  By 
his  will  an  annuity  was  given  to  the  defend- 
ant's wife,  which  the  defendant  received  con- 
tinually. The  ejectment  was  brought  upon 
the  death  of  the  wife  in  1844:— Held,  first,, 
that,  assuming  that  the  defendant  was  tenant 
at  will  to  D.,  the  right  of  I),  was  barred  by  s. 
7,  and  not  saved  by  s.  15  of  3  &  4  Will.  4,  c. 
27.  Doe  d.  Dayman  v.  Moore,  9  Q.  B.  SiSS; 
10  Jur.  815;  15  L.  J.,  Q.  B.  324. 

Held,  secondly,  that  defendant  was  not 
precluded  from  insisting  on  the  statute,  either 
by  the  receipt  of  the  annuity  under  the  will, 
or  by  the  estate  for  life  which  the  testator 
professed  to  give  to  his  wife.    lb. 
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BfEict,  ai  b«tw««ii  anoKtfagor  and  nortga- 
g«e,  of  aokaowledgmwit  of  Utla,  right  to  n- 
d«6iB,  &c^  or  of  paymant  of  intarost.] — [By  8 
&  4  Will.  4,  c.  27,  8.  28,  wkm  a  nwrtgoffee 
fhall  hate  obtained  the  poneuion  or  receipt  of  the 
j)T((fiti  of  €Uty  land^  or  the  receipt  of  any  rent^ 
eomprited  in  hie  mortgagey  the  mortgagor,  jot 
any  pereon  claiming  through  ?iim,  eliall  not 
bring  a  tuit  to  redum  the  mortgage  but  within 
twenty  yeare  next  after  the  time  at  wJiieh  the 
mortgagee  obtained  iueh  poiteesion  or  receipt, 
unlesM  in  the  meantime  an  acknowledgment  of  the 
title  of  the  mortgagor  or  of  hie  right  of  redemp- 
tion ehall  hate  been  given  to  the  m/yrtgagor,  or 
eome  person  claiming  hie  eetate,  or  to  the  agent 
of  each  mortgagor  or  person,  in  writing  signed 
by  tiis  mortgagee  or  the  person  claiming  through 
him;  and  in  such  case  no  such  suit  shall  he 
hrought  hut  within  twenty  years  next  after  the 
time  at  which  such  acknowledgment,  or  the  last 
of  such  acknowledgments  if  more  than  one^  W€U 
given; 

And  when  there  shall  be  more  than  one  morU 
gagor  or  more  t/ian  one  person  cbdming  through 
the  mortgagor  or  mortgagors,  such  acknowledg- 
ment, if  given  to  any  of  such  mortgagors  or  per- 
sons, or  his  or  their  agent,  shall  he  as  effectual 
as  tf  the  same  had  been  given  to  all  such  mort- 
gagors or  persons  ;  but  where  there  sluilL  be  more 
than  one  mortgagee  or  more  tlum  one  j)erson 
claiming  the  estate,  or  interest  of  tJie  mortgaijee 
or  mortgagees^  such  acknowledgment,  signed  hy 
one  or  more  of  such  mortgagees  or  persons^  shall 
be  effected  only  as  against  the  party  oi*  parties 
signing  as  aforesaid,  and  the  person  or  persons 
claiming  arty  part  of  the  mortgage  money  or 
land  or  rent  by,  from,  or  under  him  or  themf 
and  any  person  or  jtersons  entitled  to  any 
estate  or  esteUes,  interest  or  interests,  to  take 
effect  after  or  in  defetisanee  of  his  or  their  estate 
or  estates,  interest  or  interests,  and  skuU  not 
operate  to  give  to  Vie  mortgagor  or  mortgagors  a 
right  to  redeem  the  mortgage  as  against  the  per- 
son or  persons  entitled  to  any  other  undivided  or 
divided  part  of  the  money  or  land  or  rent ; 

And  where  such  of  the  mortgagees  or  persons 
aforesaid  as  shall  ha^e  given  such  acknowledg- 
ment shall  he  entitled  to  a  divided  part  of  the 
land  or  rent  comprised  in  the  mortgage,  or  stune 
estate  or  interest  therein,  and  not  to  any  ascer- 
tained part  of  the  mortgaged  money.  Vie  mort- 
gagor or  mortgagors  shall  he  entitled  to  redeem 
the  same  dimded  part  of  the  laml  or  rent,  on 
payment,  with  interest,  of  the  part  of  Vie  mort- 
gage money  which  shall  hear  the  same  proportion 
to  Vie  whole  of  Vie  mortgage  monej/  as  the  value 
of  such  divided  part  of  Vie  law/  or  rent  sliall 
bear  tf  the  value  of  the  whole  of  Vie  land  or  rent 
comprised  in  the  mortgage,] 

In  1816,  a  mortgagee,  under  a  mortgage 
created  some  years  beforp,  entt'red  into  pos- 
session of  the  mortgaged  premises;  and  in 
1827  ho  executed  a  transfer  of  his  moi'tj;agc 
to  nn»)thcr.  The  transferee  tlicrcupon  entered 
into  possession,  and  in  1828  executed  a 
transfer  of  his  mortgage  to  a  second  tnins- 
feree,  who  then  entered  into  possession.  The 
mortgagor  was  not  a  party  to  either  transfer, 
and  hi^  not,   from   the  time    the  original 


mortgagee  entered  into  possession,  receired 
any  acknowledgment  in  writing  of  hU  equity 
of  redemption.  In  1833,  3  &  4  WilL  4,  c 
27,  ))af»8ed.  In  1845,  the  represeotative  of 
the  mortgagor  filed  a  bill  for  redemptioa 
against  the  representatives  of  the  scoond 
transferee: — Held,  that  the  statute  opemted 
retros|>ectively,  by  taking  from  the  mortgagor 
the  benefit  of  the  acknowledgment  which  liad 
already  been  made  of  the  mortguge  title  io 
the  transfers  of  the  mortgage  made  in  18:27 
and  1828;  and  that  the  suit  (as  to  that  <^state) 
was  therefore  barred.  Batclielor  v.  Middleton, 
6  Hare,  75. 

On  the  death  of  the  mortgagor  in  18^3,  his 
widow  (who  was  entitled  to  dower)  took 
possession  of  the  mortgaged  i*8tare,  -with  the 
consent  of  the  coheirs,  and  slie  paid  inierpst 
on  the  mortgage.  In  1858,  the mort^gee  in- 
stituted a  suit  to  realize  his  mortage,  in 
which  it  did  not  appear  that  any  interest 
had  been  paid  by  one  of  the  co-heirs  daring 
the  interval: — Held,  that  the  payment  of  the 
interest  by  the  widow  prevented  tlie  statute 
running,  for  either  such  co-heir  was  himself 
barreil,  or  the  payment  of  interest  had  beea 
made  on  his  behalf.  Ames  v.  Mannering,  26 
Beav.  583. 

A  mortgagee  in  fee  in  possession  for  mote 
than  twenty  years,  having  devised  the  estate 
to  his  son  in  till,  with  limitations  over:— 
Held,  that  an  acknowledgment  by  the  tenant  in 
tail  of  the  mortgiige  title  restored  the  right  of 
redemption,  so  as  to  bind  the  remainder- man; 
and  that  a  purchase  of  the  equity  of  redemp- 
tion by  him.  and  conveyance  of  it  to  him  in 
fee,  gave  him  an  absolute  right  to  the  estate, 
to  the  exclusion  of  the  devisees  in  remainder 
under  the  will  of  tlic  mortgagee,  wlio  had,  ss 
mortgagee.  Iieen  more  than  twenty  years  ia 

yossession.  Pendleton  v.  Booths  1  Giff.  35;  5 
ur..  N.  S.  840;  29  L..  J.,  Chanc.  265;  af- 
firmed on  appeal,  1  De  G..  F.  &  J.  81 ;  6  Jar., 
N.  S.  182;  29  L.  J.,  Chanc.  2C5;  8  W.  R.  101. 

A  first  mortgagee,  in  possessicm  for  raore 
than  twenty  yeai*s,  was  applied  to  by  the 
solicitor  of  a  subsequent  incumbrancer  jfor  an 
account  of  the  rent  and  profits.  He  replied, 
as  follows:  **In  answer  to  your  letter,  I  lH»g 
to  say  that  I  d(»ny  the  claim  of  your  client. 
I  need  only  add,  that  if  he  were  entitled  to 
the  account  it  would  be  of  no  use,  as  the  rents 
and  profits  of  the  estate  have  never  been  suffi- 
cient to  j)ay  the  interest  of  the  fir^t  <h:»rgc:" 
—  Held,  that  this  was  not  an  atknowledg 
mcnt,  within  3  &  4  Will.  4.  c.  27.  s.  28,  of 
the  second  incumbrancer's  riijht  to  reda'in. 
ThompHon  v.  Dowyer,  9  Jur.,  N.  S.  8Co;  u 
W.  R.  975— R. 

An  acknowledgment  by  a  mortgagor  of 
more  than  six  years'  arrears  of  interest  lieinjj 
due  upon  a  first  mr)rtgage  does  not  preclude 
a  puisne  mo'tgagce  from  relying  on  the  3  & 
4  Will.  4,  c.  27.  adding  v.  Ijine,  1  Dc  G., 
J.  &  8.  122;  9  Jur.,  N.  S.  500;  ^2  L.  J., 
Chanc.  219. 

When  an  owner  of  an  estate  contracts  for 
valuable  consideration  with  his  mortgagees 
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pat  a  man  in  possession,  nnd  directs  him 

^  o  apply  the  rents  in  payment  of  the  interest 

on  the  first  mortgage,  and  then  the  interest 

on  the  second,  the  mortgagor  cannot  after- 

"^Tvards  urge  that  the  Statute  of  Limitations 

excludes  the  second  mortgagee,  because  the 

x-ents  ^*ere  no  more  than  sufficient  to  pay  the 

'first,  and  the  second  mortgagee  had  for  more 

"fchan  twenty  years  received  nothing.     Knight 

-V.  Bowffer,  23  Beav.  609;  8  Jur.,  N.  8.  968. 

If  estates  A.,  B.  and  C.  are  included  in  one 
mortgage,  and  the  owner  of  A.  pays  the  in- 
'Cerest^  the  mortgagee  is  not  barred  by  7  Will. 
-4  &  1  Vict.  c.  28,  or  by  3  &  4  Will.  4,  c.  27, 
A.  40,  from  his  remedy  against  B.  and  C. 
Chinnery  v.  Eoaiu,  10  Jur.,  N.  8.  855;  13 
W.  R.  20;  11  L.  T.,  N.  8.  68;  11  H.  L.  Cas. 
115. 

An  acknowledgment  of  the  title  of  a  mort- 
gagor given  by  one  only  of  two  joint  mortga- 
gees, who,  on  the  face  of  the  mortgage  deed, 
are  shown  to  advance  the  money  on  a  joint 
account  as  trustees,  docs  not  keep  alive  the 
right  of  redemption  either  as  against  the 
ivhole  property  or  against  a  moiety  of  it,  but 
IS  wholly  inoperative.  Richardson  v.  Younge^ 
6  L.  R,  Ch.  478;  40  L.  J.,  Chanc.  838;  25  L. 
T.,  N.  S.  230;  19  W.  R.  612;  affirming  8.  C, 
10  L.  R.,  Eq.  276:  39  L.  J.,  Chanc.  475;  18 
W.  R.  800— V.  C.  M. 

When  a  demise  for  a  term  of  1,000  years  by 
way  of  moitgage  is  created  in  land,  and  no 
payment  of  principal  or  of  interest  or  ac- 
Knowledgment  is  made  for  more  than  twenty 
yeiirs,  and  the  mortgagor  and  tiiose  claiming 
under  him  remain  in  possession  of  the  prem- 
ises without  interruption,  the  title  of  the 
mortgagee  under  the  mortgage  is  thenceforth 
barred.  Hemming  v.  Blantouy  42  L.  J.,  C.  P. 
158;  21  W.  R.  636. 

Therefore  a  payment  of  arrears  of  interest 
and  the  principal  to  tiie  mort<ragee  under  a 
decree  in  a  foreclosure  suit,  after  that  time 
has  elapsed,  does  not  revive  the  title  in  the 
mortgagee,  and  an  ejectment  does  not  then 
lie  to  recover  the  possession.     Jb. 

Bffect  of  acknowledgment  of  claims  secured 
by  mortgages  or  other  chargee  on  lands  or 
rents;  claims  for  arrears  of  rent,  interest, 
annnities,  and  other  charges.]— [By  3  &  4 
Will.  4,  c.  27,  s.  40,  after  the  'dUt  day  of  De- 
cember^  1838,  no  action  or  suit  or  other  proceetl- 
ing  shall  he  brought  to  recover  any  sum  of  money 
secured  by  any  mortgage,  judgment,  or  lien,  or 
othervoise  charged  upon  or  payable,  out  of  any 
land  or  rent,  at  law  or  in  equity,  or  any  legacy, 
hut  fciihin  ticenty  years  next  after  a  present 
riglit  to  recevoe  t/ie  same  shall  have  accrued  to 
some  person  eapa^ile  of  giving  a  discharge  for  or 
release  of  the  same^  unless  in  the  meantime  some 
part  of  the  principal  money,  or  some  iuterest 
thereon,  shaU  hate  been  paid,  or  some  acknotol- 
edgment  of  the  right  thereto  shall  have  been 
given  in  writing  signed  by  the  person  by  whom 
the  sams  shall  be  payable,  or  his  agent,  to  the 
person  entitled  thereto,  or  his  agent;  and  in 
such  case,  no  such  action  or  suit  or  proceeding 
shall  be  brought  hut  within  twenty  years  after 


such  payment  or  acJcnowledgment,  or  the  last  of 
such  payments  or  acknowledgments  if  more  than 
one,  was  given. 

By  s .  42, 710  arrears  of  rent  or  of  interest  ith 
respect  of  any  sum  of  money  charged  upon  or 
payable  out  of  any  land  or  rent,  or  in  resjtect  of 
any  legacy^  or  any  damages  in  respect  of  such 
arrears  of  rent  or  interest,  shall  be  recovered  by 
any  distress,  action,  or  suit,  but  within  six 
years  next  after  the  same  respectively  shall  have 
become  ducj  or  next  after  an  acknowledgment 
of  the  same  in  writing  shall  have  been  given  to 
the  person  entitled  thereto,  or  his  agent,  signed 
by  the  person  by  whom  the  same  was  payable,  or 
his  agents:  Provided,  Tievertheless,  that  wher$ 
any  prior  mortgagee  or  other  incuml/raneer 
shall  have  been  in  possession  of  any  Itind  or  in 
receipt  of  the  profits  thereof  within  one  year 
next  before  an  aeti/pn  or  suit  shall  be  brought 
by  any  person  entitled  to  a  subsequent  mortgage 
or  other  inenmbrance  on  the  same  hin^l,  the 
person  entitled  to  such  subsequent  mortgage  or 
incumbrance  may  recovet*  in  such  action  or  suit 
the  arrears  of  interest  which  shall  have  become 
due  during  tlie  whole  time  that  such  prior  mort* 
ga{jee  or  incumbrancer  was  in  sucli  possession  or 
receipt  as  afttresaidy  altJiough  snA  time  may 
have  exceeded  the  term  of  six  years.  ] 

The  payment  of  interest  on  an  Irish  mort- 
gage made  by  a  receiver  appointed  over  the 
estates  morrgiiged,  is,  within  the  terms  of  the 
8  &  4  Will.  4,  c.  27.  s.  40,  payment  by  an 
agent  of  the  party  liable.  Chinnery  v.  Etans, 
11  H.  L.  Cas.  115;  10  Jnr.,  N.  8.  855;  13  W. 
R.  20;  11  L.  T.,  N.  8.  68. 

The  words  in  s.  40,  **by  the  i>er8on  by 
whom  the  same  shall  be  payable,  or  his 
agent,"  apply  equally  to  the  making  of  a  pay- 
ment, and  the  signing  of  an  ackn<»wie(lgment. 
lb. 

The  payment  of  money  to  a  mortgagee  by 
the  person  liable  to  pay,  in  respect  of  the  in- 
terest on  the  mortgage,  contmues  the  mort- 
gsige  in  all  its  integrity  and  force  with  respect 
to  all  the  estates  properly  comprised  in  the 
mortgage,  and  which  hrtd  not  been  aliened  or 
conveyed  away  by  the  mortgagee,  or  with  his 
assent.     IK 

A  receiver  of  the  rents  of  a-  mortgaged 
estate  is  the  receiver  of  the  mortgagor,  and 
any  payment  made  by  sach  receiver,  by  order 
of  the  court,  is  a  payment  in  law  by  the  legal 
agent  of  the  person  liable  to  pay  within  8  & 
4  Will.  4,  c.  27,  s.  40.     lb. 

The  assignment  by  a  mortgagor  of  out- 
standing terms  to  a  trustee  for  the  purchaser 
is  not  a  ]>osse8sion  of  a  prior  incumbrancer 
within  the  8  &  4  Will.  4,  c.  27,  s.  42,  so  a^to 
entitle  the  mortgagee  to  more  than  six  years* 
arrears  of  interest.     lb. 

But  the  pa5'mcnt  of  interest  on  a  mortgage 
bv  a  mere  stranger  would  not  be  a  payment 
within  3  &  4  Will.  4,  c.  27,  ss.  40,  42.     lb. 

8.,  being  indebted  to  his  bankers  in  1826, 
assigned  to  them  an  annuity  of  20/.  a  year, 
payable  during  tliree  lives  and  the  lives  and 
life  of  the  survivors  nnd  sumvor,  for  securing 
200/.,  part  of  his  balance.  8.,  in  1828, 
mortgaged  to  them  the  equity  of  rcdemptioa 
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Bfftct,  u  batHiMi  aa)rt(«|ar  and  Mortga- 
gut,  ol  Boknowladguant  of  tlUo,  rlghl  to  r«- 
d««B,  &c^  or  of  payoMiit  ofinUrait] — [B;  8 
&4  Will.  4.  c.  37,  1.  28,  viksn  a  mortg^iget 
lAall  haw  obtained  the  poueuion  or  receipt  o/  the 
prufilt  of  any  land,  or  the  reeeipt  vf  any  rent, 
etrmprited  in  hit  mortgage,  Iha  mortgagor,  or 
any  perwn  claiming  through  him.  thall  not 
hring  a  tuit  to  redeem  the  mortgage  but  aithin 
taeaty  ymri  neH  offer  the  time  at  aiiek  the 
mortgagee  obtained  tuek  potiettion  or  reeeipt, 
unleu  i.1  the  mearUims  an  aeknowUdgment  of'  the 
tiCU  of  the  mortgagor  or  of  hi*  right  ^redemp- 
tion thali  have  been  given  to  the  mortgagor,  or 
tome  pertOA  claiming  hi*  ettate,  or  to  the  agent 
of  tueh  mortgagor  or  perton,  in  meriting  tigned 
by  tke  mortgagee  or  the  penon  claiming  through 
him;  and  in  lucA  cam  no  tucA  *uit  *luillhe 
brought  but  wilAin  twenty  year*  next  afttr  the 
time  "t  tehieh  meh  aeknoicledgment,  or  the  latt 
of  iveh  acknoieUdgment*  if  more  than  one,  lea* 

And  when  there  ehallbemore  than  one  tn*r(- 
gngor  or  mare  than  one  perion  el'iimiiig  thrmigh 
the  mortgagor  or  mortgagor*,  tueh  adcnovitedg- 
ment,  if  gieen  ta  any  of  meh  mortgagort  or  per- 
mm*,  or  hi*  or  their  agent,  ihall  be  a*  effectual 
a*  if  tke  tame  had  been  ginen  to  all  each  mort- 
gagort or  pertom  ;  but  where  there  iliaU.  be  more 
than  one  mortgagee  or  more  thiin  one  iKrion 
claiming  the  ettate,  or  interett  of  tlu  mortgagee 
or  mortgagees,  tueh  aekjuneUdgment,  tigned  by 
oni  or  mart  of  tucJi  mortgageeter  pertont,  thaU 
be  effects  only  a*  againtt  the  party  or  parlie* 
*ighing  a*  aforetaid,  and  the  perton  or  pereon* 
claiming  any  part  if  the  mortgage  money  or 
land  or  rent  by,  from,  or  viider  Mm  or  IJiem, 
and  any  penon  or  fienon*  entitled  to  any 
ettate  or  ettate*,  intere*t  or  intereit*,  to  take 
effect  lifter  or  in  defe-uaiiee  of  hi*  or  their  ettate 
or  eetatea,  iittereit  or  interetl*,  and  th/iU  not 
operate  to  give  to  t'te  mortgagor  or  mortgagort  a 
right  to  redeem  the  mortgage  at  againtt  Vie  per- 
mm  or  person*  entitled  to  any  other  undivided  or 
dividedpart  of  the  money  or  land  or  rent  ; 

And  whtre  tueh  of  tlie  mortgagees  or  paruynt 
aforetaid  a*  *hall  have  given  «ucA  acknowledg- 
ment thall  be  entitled  to  a  divided  part  of  the 
laiid  or  rent  eompriseit  in  the  mortgage,  or  e/one 
ettate  or  interest  therein,  and  not  to  any  ascer- 
tained part  of  tht  mortgaged  money,  the  mort- 
gagor or  mortgagort  thall  be  entitled  to  redeem 
the  tame  dir^sd  part  of  the  laTul  or  rent,  on 
payment,  with  tnterett,  of  the  part  of  (A*  mort- 
gage money  tel'ieh  ihatt  bear  tlie  tame  proportion 
to  the  whole  of  t/io  mortgage  money  at  the  value 
of  tueh  divided  part  of  tlie  lawl  or  rent  shall 
bear  Vi  the  value  of  the  whole  of  tlie  land  or  rent 
eompriaed  in  the  mortgage,  ] 

la  1818,  a  inort;;n<iee,  under  a  ninrtgngc 
created  some  yews  betav,  enUTcd  intn  hub- 
session  of  the  mnrt^gcd  |)rcmisi»;  aim  in 
1627  h<!  cxecnicd  a  irnnitrcr  of  lih  moi't^n^c 
tOHDntlicr.  Tlictransfurec  t1icrcu|iiin  cntcrud 
into  possession,  and  In  18" 8  c sect) ted  a 
transfer  of  his  mnrtgago  to  n  second  tnins- 
faree,  who  then  entorml  into  ponsettsinn.  The 
iiiortfia;rar  was  not  a  pnrtjr  to  cither  trHnafcr. 
and  had  not,   from  the  time    tlic  original 


mortgagee  entered  into  (inawsaion,  receivad 
any  ackuowledgment  in  writing  of  his  cqaitj 
of  TcdemptioQ.  In  1833.  S  £  4  Will.  4,  c. 
27,  ))aMed.  In  1845,  ihc  represent  at  ire  uf 
the  mortj^gor  filed  a  biil  for  redemption 
B^inst  the  represeiitntivei  of  the  ■c«i>ad 
ininsferec: — Held,  that  the  statute  opcr>itcd 
retmspcciivelf.bf  taking  from  the  mort^gor 
the  benefit  of  the  acknowicdgment  wliii-h  bad 
already  been  tnade  of  the  mortguce  title  in 
the  trHDsfers  of  the  mortgage  t^de  in  I83T 
and  1826;  nod  tliat  the  suit  toa  to  Hint  estate) 
was  lliercforo  i>arrcd.  Baldielor  v.  MiddUton, 
e  Hare.  ^S, 

On  tlie  death  of  the  mortgngor  in  I8^i3,  his 
widow  (who  was  catiticd  to  dower)  took 
possession  of  the  mortgaged  cstaic,  with  iho 
consent  of  the  co-heirs,  Hnd  she  pnid  initrmt 
on  the  miirlgBge.  In  1858,  Iho  mortgagee  in- 
stituted a  unit  to  realize  his  mortg;i(,'e.  in 
which  it  did  not  Hppear  that  any  interest 
had  been  pnid  bj  onu  nf  the  co-heir^  duriog 
theinterval: — Held,  that  tlie  )vi}rmcnt  of  the 
interest  by  tlie  widow  prevented  the  staiula 
running,  for  cither  such  co-heir  was  himself 
bnrreii,  or  tbc  payment  of  interval  liad  beea 
made  no  liis  beliaU.  Amet  t.  Mannering,  26 
Beav.  583. 

A  mortgngco  in  fee  in  possession  for  more 
than  twenty  years,  having  dcvi.'ied  the  estate 
to  his  son  in  tiill,  with  iimiiHiiuns  oven- 
Held,  ttmtanacknowledgmcnt  bythctenitat  in 
tnil  of  tlic  mortgiige  title  rcstori.'d  the  riglit  of 
redemption,  BOOB  to  bind  the  riinnindcr  man; 
and  liiiit  a  purclinse  of  the  equity  of  redemp- 
tion l>y  him.  and  convcynncc  of  it  to  liim  id 
fee,  giive  liim  an  absolute  rifjlit  to  the  estate, 
III  the  exclusion  of  the  devisees  in  remainder 
under  the  will  of  the  mortgagee,  who  hnd,  u 
mortgagee,  heen  moru  thnn  twenty  yenrs  in 
posKflsion.  Pendleton  v.  Booth.  1  Gill.  35:  S 
Jur.,  N.  8.  eiO;  20  L..J..  Chime.  805;  af- 
firmed on  uppeni,  1  De  G..  P.  &  J.  81 ;  0  Jur., 
N.  S.  182;  29  L.  J.,  Clintic.  305;  8  W.  R.  101. 
A  first  mortgagee,  in  possession  for  moi« 
than  twenty  yoars,  was  npi'Hed  to  l>¥  the 
solicitor  of  a  siibscqticnr  incumbrancer  for  an 
nccountof  the  rent  and  profits.  He  replied, 
lis  follows:  "In  answer  to  your  letter.  1  Ug 
II)  sny  that  I  deny  the  cUiiiii  of  your  client. 
(  need  only  add,  ihiit  if  he  mi:re  enli(le<t  to 
the  account  it  would  be  of  no  ukc.  ns  the  rents 
and  profits  of  the  estate  hnvr  uf\cr  liccn  suffi- 
cient lo  pny  the  interest  of  ihc  iir^t  ih:irgc:" 
—  Hfid,  that  this  wns  not  an  iii-knowkdg- 
mcnt,  within  3  &  4  Will.  4.  c.  27.  s.  2S.  of 
the  second  incumbrancer's  ri^ht  to  rwlctin. 
Thompson  v.  Eowycr,  0  Jur.,  N.  S.  8CU;  II 
W.  It.  075-R. 

An  acknowledgment  by  n  mortgagor  of 
mora  than  fAx  yenrs'  arrears  of  interest  being 
duo  upon  a  ttrst  miiilgiigc  docs  not  prci^ludo 
H  puisne  moitgjiga;  fr..in  relying  on  ihc  a  & 
4  Will.  4.  o.  27.  D-hling  v.  I^ne,  1  Do  G., 
I  J.  &  8.  122;  D  Jur.,  N.  S.  500^  U3  L.  J., 
Chiuic.  310. 

When  an  owner  of  an  estate  contracts  for 
1  valuable  cooudcration  with  hia  mortgagi.'ei 
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to  put  a  man  in  possession,  nnd  directs  him 
to  apply  the  rents  in  payment  of  tlie  interest 
on  the  first  mortgage,  and  then  the  interest 
on  the  second,  the  mortgagor  cannot  after- 
'vrards  urge  that  the  Statute  of  Limitations 
excludes  the  second  mortgagee,  because  the 
rents  were  no  more  than  suiiicient  to  pay  the 
first,  and  the  second  mortgagee  had  for  more 
than  twenty  years  received  nothing.  Knight 
y.  Bawyer,  23  Beav.  609;  8  Jur.,  N.  8.  968. 

If  estates  A.,  B.  and  C.  arc  included  in  one 
mortgage,  and  the  owner  of  A.  pays  the  in- 
terest»  the  mortgagee  is  not  barred  by  7  Will. 
4  &  1  Vict.  c.  28,  or  by  3  &  4  Will.  4,  c.  27, 
a.  40,  from  his  remedy  against  B.  and  C. 
(Jhinnery  v.  Ecan^  10  Jur.,  N.  8.  855;  13 
W.  R.  30;  11  L.  T.,  N.  8.  68;  11  H.  L.  Cas. 
115. 

An  acknowledgment  of  the  title  of  a  mort- 
gagor given  by  one  only  of  two  joint  mortga- 
gees, who,  on  tlie  face  of  the  mortgage  deed, 
are  shown  to  advance  the  money  on  a  joint 
account  as  trustees,  does  not  keep  alive  the 
right  of  redemption  either  as  against  the 
"Whole  property  or  against  a  moiety  of  it,  but 
is  wholly  inoperative.  Riehardion  v.  Younge^ 
6  L.  R,  Ch.  478;  40  L.  J.,  Chnnc.  888;  25  L. 
T.,  N.  8.  230;  19  W.  R.  612;  affirming  8.  C, 
10  L.  R,  Eq.  275:  89  L.  J.,  Chunc.  475;  18 
W.  R.  800— V.  C.  M. 

When  a  demise  for  a  term  of  1,000  years  by 
way  of  mortga<7e  is  created  in  land,  and  no 
payment  of  principal  or  of  interest  nr  ac- 
knowledgment is  made  for  more  than  twenty 
years,  and  the  mortgsigor  and  tliose  claiming 
under  him  remain  in  |x)S8ession  of  the  prem- 
iscs  without  interruption,  the  title  of  the 
mortgagee  under  the  mortgage  is  thenceforth 
barred.  Hemming  v.  Blanton,  42  L.  J.,  C.  P. 
158;  21  W.  R.  636. 

Therefore  a  payment  of  arrears  of  interest 
and  the  principal  to  tiie  mort<;ageo  under  a 
decree  in  a  foreclosure  suit,  after  that  time 
has  elapsed,  does  not  revive  the  title  in  tlie 
mortgagee,  and  an  cjectn»ent  does  not  then 
lie  to  recover  the  possession.     Jb. 

Effect  of  acknowledgment  of  claims  secnred 
by  mortgages  or  other  charges  on  lands  or 
reats;  claims  for  arrears  of  rent,  interest, 
annuities,  and  other  charges.] — [By  3  &  4 
Will.  4,  c.  27,  s.  40,  after  the  31««  day  of  De- 
cember^ 1838,  no  action  or  miit  or  other  proccetl- 
ing  shall  be  brouglU  to  recover  any  ium  of  money 
Mecured  by  any  mortgage^  judgment^  or  lien,  or 
otherwise  charged  upon  or  payable,  out  of  any 
land  or  rent,  at  law  or  in  equity,  or  any  legacy, 
hut  within  twenty  years  Tiext  after  a  present 
rigfit  to  receive  the  same  shall  have  accrued  to 
some  person  capable  of  giving  a  discharge  for  or 
release  of  the  same,  unless  in  the  meantime  some 
part  of  the  principal  money,  or  some  iuterest 
thereon,  sJtall  have  been  paid,  or  some  acknowl- 
edgment of  the  right  thereto  shall  have  been 
given  in  writing  signed  by  the  person  by  whom 
the  same  shall  be  payable,  or  his  agent,  to  the 
person  entitled  thereto,  or  his  agent;  and  in 
sueli  case,  no  such  action  or  suit  or  proceeding 
shall  be  brought  but  within  twenty  years  after 


such  payment  or  acJcnewledgment,  or  the  last  of 
such  payments  or  acknowled^nents  if  more  than 
one^  was  given. 

By  s .  42,  rto  arrears  of  rent  or  of  interest  w 
respect  of  any  sum  of  money  charged  upon  or 
payable  out  of  any  land  or  rent,  or  in  resjtect  of 
any  legacy,  or  any  damages  in  respect  of  such 
arrears  of  rent  or  iiUerest,  shall  be  recovered  by 
any  distress,  action,  or  suit,  but  within  six 
years  neoet  after  the  same  respectively  shall  have 
become  due,  or  next  after  an  acknowledgment 
of  the  same  in  writing  shall  have  been  given  to 
the  person  entitled  tf^reto,  or  his  agent,  signed 
by  the  person  by  whom  the  same  was  payable,  or 
his  agents:  Provided,  nevertlieless,  that  where 
any  prior  mortgagee  or  other  inewmitraneer 
shall  have  been  in  possession  of  any  land  or  in 
receipt  of  the  pro/its  thereof  within  one  year 
next  before  an  action  or  suit  shall  be  brought 
by  any  person  entitled  to  a  subsequent  mortgage 
or  other  incnmbrance  on  the  same  hin^f,  the 
person  entitled  to  such  suibsequent  mortgage  or 
incumbrance  may  recover  in  such  action  or  suit 
(he  arrears  of  interest  which  shall  fiave  become 
dueduriftg  the  whole  time  that  such  prior  mort- 
gagee or  incumbrancer  was  in  suclh  possession  or 
receipt  as  aforesaid^  although  such  time  may 
have  exceeded  the  term  of  six  years.  ] 

The  payment  of  interest  on  an  Irish  mort- 
gnfre  made  by  a  receiver  appointed  over  the 
estates  morrgsiged,  is,  within  the  terms  of  the 
8&4Will.  4,  c.  27,  s.  40,  payment  by  an 
agent  of  the  party  liable.  Chinnery  v.  Evans, 
11  H.  L.  Cas.  115;  10  Jur.,  N.  8.  855;  13  W. 
R  20;  11  L.  T.,  N.  8.  68. 

Tlie  words  in  s.  40,  **by  the  i>erson  by 
whom  the  same  shall  be  payable,  or  his 
agent,"  apply  equally  to  the  making  of  a  pay- 
ment, and  tlie  signing  of  an  acknr)wlcdgment. 
lb. 

The  payment  of  money  to  a  mortgagee  by 
the  ])erson  liable  to  pay,  in  respect  of  the  in- 
terest on  the  mortgjige,  continues  the  mort- 
gage in  all  its  integrity  and  force  with  rv^pect 
to  all  the  estates  properly  comprised  in  the 
mortgage,  and  which  hud  not  been  aliened  or 
conveyed  away  by  the  mortgagee,  or  with  his 
assent.     lb, 

A  receiver  of  the  rents  of  a-  mortgaged 
estate  is  the  receiver  of  the  mortgasor,  and 
any  payment  made  by  such  receiver,  by  order 
of  the  court,  is  a  payment  in  law  by  the  legal 
agent  of  the  person  liable  to  pay  within  8  & 
4  Will.  4,  c.  27,  s.  40.     lb. 

The  assignment  by  a  mortgagor  of  out- 
standing terms  to  a  trustee  for  the  purchaser 
is  not  a  possession  of  a  prior  incumbrancer 
within  the  8  &  4  Will.  4,  c.  27,  s.  42,  so  as  to 
entitle  the  mortgngee  to  more  than  six  years' 
arrears  of  interest.     lb. 

But  the  payment  of  inter<»st  on  a  mortgage 
bv  a  mere  stranger  would  not  be  a  payment 
within  3  &  4  Will.  4,  c.  27,  ss.  40,  42.     lb, 

8.,  being  indebted  to  his  bankers  in  1826, 
assigned  to  them  an  annuity  of  20/.  a  year, 
payable  during  tiiree  lives  and  the  lives  and 
life  of  the  survivoi*s  and  siii'vivor,  for  securing 
200/.,  part  of  his  balance.  8.,  in  1828, 
mortgaged  to  them  the  equity  of  rcdemptioa 
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of  B  lenseliold  cutnlc  for  securing  liis  general 
Uiliii.ce  of  I,SO(U.  Interest  hum  jiniil  od  lliu 
mori^igi-  up  M  1833,  first,  to  iliu  Uuikcra 
(nlio  iMPiime  lionkiupt  in  1H28).  iinil  uftur- 
w.'inla  tn  tliL-ir  iiMigiiL'cs;  nnil  they  received 
Die  ftinuity  iiiiiil  1847.  wlicn  tho  annuity  ex- 
pired, nnd  tlic  inonc;  lliua  received  wns  more 
Uiun  enuugli  to  jmy  tlie  200^.  In  1634,  tlie 
first  uiiirttjngee  of  llir  Icaseliolil  estiitc entered 
into  |x>»»ission  or  tlie  iiropcrt;  and  remainoil 
in  iKMHi'SMiiu.  In  im8,  &.  tiled  »  bill  BgnioKt 
lliu  muriKn^iec  fur  redcmpiion: — Uulii,  tliat 
till.-  p  lyiiMiii'it  nf  tbf  annuity  having  uxccedcd 
l)ie  300^.,  must  lie  tiiben  tu  liiive  beeu  made 
in  re'luction  iif  tliu  gi'iienil  Imlnncc  duo  on 
tlio  tiioilgimt.-.  aad  having  been  made  wiihin 
tneiity  yi'ara,  the  wmo  uxik  the  case  uutof 
the  O|>er»tioii  of  the  S  <&  4  Will.  4,  c.  27,  ss. 
40.  43,  A'io&y  v.  BarnU,  26  L.  J.,  Chaoc 
831— L.  J. 

A.,  who  had  a  life  interest  id  certain  eatntcs, 
gave  u  blind  to  a  creditor,  nnd  a  warrant  of 
attorney  10  confers  jiidgmcnt  fur  itaamouut. 
No  judgment  whs  untetvd  up.  A.  died  with- 
in tlirce  years  of  the  datcot  liic  bund,  lenvinj; 
no  assets,  real  or  persunal.  II.,  Iiis  bihi,  tlie 
flret  ti'Uunt  ill  tiil  of  tlic  estates,  entcrvd  into 
possesMiun,  and  expressed,  in  letters  tii  the 
CH'dilor,  a  winh  to  |>uy  his  fnilier'n  debts,  bnt 
would  not  give  any  oecurily  for  tliem.  D. 
made  a  will,  in  which,  reciting  his  nwn  wish, 
and  a  promise  inconrorniity  with  it.  made  by 
him  to  his  father  and  mothi-r,  he  said,  "And 
in  oiKu  I  sliould  not  lie  able  to  fulHII  my  in 
tentions  during  my  lifutimt?,  and  time  I  sliould 
not  have  n  BuSi'leiit  fund  fni  that  pur|>OHC 
.  arising  from  uiy  personal  cslftto,  I  hereby 
charge  tdl  my  just  debts,  nnd  also  all  the  debts 
of  my  lace  father  A.,  which  remain  unpaid  nt 
the  time  of  my  decease,  upon  all  my  real 
estates  wheresoever."  He  then  iliivctcd  his 
trustees  to  atftnd  KiKed  nl  all  his  estaiea, 
"suliject,  in  manner aforcsn id,  to  tlio  pa,vmuut 
nf  all  my  just  debts,  and  to  the  debts  of  my 
father."  U.  survived  his  Father  many  yenrs. 
The  obligee  of  the  bond  filed  a  charge  theieuf 
■gainst  the  truHteea  under  the  son's  will;— 
Held,  that  the  dtbts  of  the  father  which  were 
not  barred  by  tlie  statute  at  the  death  of  the 
father,  were  charges  on  the  real  estates  of  the 
son.  O'Connor  v.  Hailam.  5  IJ.  L.  Cus.  170. 
A  oontmct  for  the  sale  of  au  estate  made  in 
March,  1811,  stipulated  that  the  purchase' 
money  should  bo  |iuid  in  on  the  13th  of  Hay 
folliiwing.  The  purchase -money  was  nut 
paid,  but  the  purchaser  entered  into  poases- 
sioQ,  and  he  and  |)ersona  claiming  under  him 
continued  in  such  possession.  In  I8S4,  tlisir 
agent  signed  a  written  nckmiwledgment  of 
tho  vendor's  title,  suSlcient  to  take  his  lien 
for  tho  principal  of  the  purchase-money  out 
or  the  8  &  4  Will.  4,  c.  37,  s.  40.  In  1840, 
the  assignees  of  the  vendor  filed  a  bill  in 
equity,  seeking  to  enforce  tho  vendor's  lien  i>d 
the  estate  for  the  purchitso-money:  — Held, 
that  the  42d  section  did  not  apply  to  the 
arrears  of  interest,  btit  that  the  whole  was 
Tecoversblc  from  the  18th  of  May,  1811. 
Jttft  T.  Strnmson,  0  De  G.,  M.  &  a.  Tttfi. 


As  to  eScct  of  Mcknowlc (lament  of  claim 
u|>on  limitation  of  personal  actloaa  and  pto- 
cccdiugt,— see  this  title.  III.,  4. 

As  to  pleading  and  proof  of  acknowledg- 
ment of  title  or  right,— see  tliis  title,  IV. 


What  diublUUBS  snspend  tbe   rtmnlng  ef 
the  sUtaU;  and  to  what  extant. J — [By  3  A  4 

Will.  4,  c.  27,  8.  10,  if  at  tht  tim^  at  vAid  bb 
right  of  any  yerma  to  make  an  entrff  or  dittntt, 
or  hriug  an  action  to  recover  any  land  or  rat, 
tltall  hiteejint  accrued  at  oforeaaid  (aee  lOioM 
3  A  14),  tuclijierton  thnll  hare  l/een  u ruler  aay 
of  the  dinhilitie*  hereinafter  mentioned  {Utatit 
to  tay),  infaney,  coeerturt,  idiotct/,  lunary,  «»- 
lounJneM  of  mind  \bt  a/aenee  heyoiid  teat,  9tm 
lui longer  a  ditabUitn.  hy  virtue  «/ 1 0  «C  20  Fid 
e.  07,  (.  lOJ,  then  luch  penon,  ar  the  perim 
dtiimiag  through  him,  may,  notant/i»fandiHg  (*< 
period  of  twenty  peari  hereinbefore  limittd  tHaU 
have  erjiirod,  make  an  entry  or  didrma,  or  brixf 
ail  aelion  to  reemer  tueh  land  or  rent  at  o»y 
time  uithin  ten  years  next  after  the  time  it 
which  the  periion  to  whom  »ieh  right  ahallfirtt 
haee  accrued  a»  nfiretaid  thall  haze  eeated  to  be 
under  any  such  disibitity,  or  tliall  hare  diet 
(which  ihall  hncefir»t  hiipptned).\ 

In  18:13,  an  infant  beciime  entitled  to  real 
estate  in  fee,  and  his  father  entered  into  pns- 
sessiim.  In  18^0,  lie  nltaincd  bia  majority. 
In  18j3,  the  fatli  r  di^d,  having  continued  in 
pnssfsslcm  of  the  property  do'vn  to  the  time 
of  his  death.  In  1634,  he  filed  a  bill  against 
theduvisees  of  his  father  for  an  account  of 
the  runts  and  profits:- Held,  that  tlie  entry  of 
his  fiithiT  in  1 832  must  be  taken  tu  have  breo 
as  his  guardian  and  not  as  a  trespasser;  and 
the  Mtatute,  thcrurore,  could  not  be  set  up 
successfully.  Thonua  v.  Thomat,  23  Ij-  J., 
Cl.anc.  ISO;  2  Kay  &  3.  78;  I  Jur.,  N.  a 
II  GO. 

A  testator  (whose  will  was  not  discovered 
for  fifteen  years  after  his  dL'atb)  died  In  1847, 
leaving  his  devisee  an  infant,  who  attained 
full  age  in  1953:— Held,  in  an  ejectment 
lirouglit  in  1800  by  the  devisee  ngidnst  the 
grantees  of  tho  licir-at-law,  that  by  the  lapse 
uf  twenty  years  from  the  death  of  the  tesia- 
tor,  nnd  of  ten  years  from  the  time  of  tho 
devisee's  attaining  full  age,  his  right  wu 
barred  by  the  statute.  LanJ/ert  v.  Broiene,  3 
Ir.  R.,  C.  L.  218-Exch. 

[By  3ifc  4  Will.  4,  c.  37,  e.  17,  no  entrf, 
diitret*,  or  action  thaU  he  made  or  brought  bf 
any  jierionwho,  at  the  time  at  vhi^h  hi<  n^'<' 
to  make  an  entry  or  dintreu,  cr  to  bring  an 
action  to  recover  any  land  or  rmt  thall  htKi 
first  accrued.  sAoU  be  under  any  of  the  di»ihM- 
tiet  hereinbefore  mentioned,  or  li'j  any  person 
elaimiiig  through  him,  but  within  forty  yairi 
Tiext  after  the  ttjne  at  tehiehtuehT'-jlit  »li-dl  k'tt 
firtt  aeerued,  although  the  pertfi  yndtr  dit- 
abiliiy  at  ruch  time  may  have  nm.ii'ift/  under 
one  or  mare  >if  tueh  diialalitiei  du  ring  thi  whoU 
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^f  9uck  ^orty  yearn^  or  aUhmtgh  the  term  of  ten 
year»  from  the  time  at  iehieh  he  ehall  have 
ceasefl  to  he  nnder  any  diadbUity,  or  have  died, 
shtUl  7iot  Iia^ve  expired.  ] 

ZlOect  o£  caooMsioii  of  dlaabiliti^s.]  ~[By  8 

&  4    Will.  4,  c.   27,  8.   18,  when  any  person 

t^fiall  he  tender  any  of  the  disabilities  hereiribe- 

fore  meutioned  at  the  time  at  which  his  right  to 

mate  €t^i%  ^jztry  or  distress,  or  to  bring  an  action 

t0  rety^oer  an>/  land  or  rent  shall  hat>e  first  ac- 

crne.fl^  nntl  shaft  depart  this  life  toithout  having 

ceniiefl  to  be  under  any  such  disability^  no  time 

to  ni/tl:e  nn  entry  or  distress,  or  to  bring  an  ae- 

ti*fH  to  recover  such  land  or  rent,  beyond  the  said 

perioU  of  twenty  years  next  after  the  right  of  such 

person  to  make  a?i  entry  or  distress,  or  to  bring 

an  action  to  recover  such  land  or  rent  shall  have 
Jirat  ctcerued,  or  t/ie  said  ^teriod  of  ten  years  next 

aftei'  the  time  at  which  suelt  person  tiiall  fiave 

iied,  shcL'l  be  allowed  by  reason  of  any  disability 

of  any  other  person,] 

This  section  is  flo  far  retroflpective  as  to  ex- 
tcud  to  a  rose  where  the  first  person  under 
disability  died  before  the  passing  of  the  act. 
J>evine  v.  Ilolloway,  0  W.  li.  642;  4  L.  T.,  N. 
S.  190 :  14  Moore  P.  C,  C.  290. 

A  claimant  to  land  in  the  colony  of  Kew 
South  Wales,  whose  ancestor  died  under  dis- 
libiVity  in  18<)5,  and  who  himself  continued 
tindcsr  disability  till  he  brought  an  ejectment 
to  recover  the  land  in  1850,  was  imrred  by  a 
Colonial  Ordinance  of  1837,  which  applied 
the  8  &  4  Will.  4,  r.  27,  to  tlio  colony  of 
New  South  Wales.     lb. 

Before  this  enactment,  when  the  ancestor 
died,  leaving  a  son  and  a  daughter  infants; 
and  on  the  death  of  the  ancestor  a  stranger 
entered,  and  the  son  soon  after  went  to  sea, 
-  and  was  supposed  to  have  died  abroad  within 
age: — Held,  that  the  daughter  was  not  en- 
titled to  twenty  years  to  make  her  entry  after 
the  death  of  her  brother,  but  only  to  ten 
years;  more  than  twenty  years  having,  in  the 
whole,  elapsed  since  the  death  of  the  person 
last  seized.  Doe  d.  George  v.  Jesson,  0  East, 
80;  2  Smith,  20(5. 

A.  was  tenant  for  life,  with  a  power  of  ap- 
pointment, by  will  attested  by  three  witnesses; 
lie  appointed  the  land  to  B.  for  life,  and  after 
her  death  to  C.  in  fee.  B.  was  one  of  the 
witnesses  to  the  will,  and  the  appointment  to 
her  wjis  therefore  void.  On  the  death  of  the 
testator,  the  husband  of  B.  entered,  and  held 
the  land  till  his  death,  which  was  three  years 
after  the  death  of  B: :  —Held,  that  the  statute 
did  not  begin  to  run  against  C.  till  the  death 
of  B.  Doe  d.  Allen  v.  Blakeway,  5  C.  &  P. 
56S — ^Taunton.  And  see  Fausett  v.  Ca^rpenter, 
6  Bligh,  N.  S.  75. 

If  an  estate  descends  to  parceners,  one  of 
whom  is  under  a  disability,  which  continues 
more  than  twenty  years,  and  tho  other  does 
not  enter  within  twenty  years,  the  disability 
of  tile  one  does  not  preserve  the  title  of  tlio 
other  after  the  twenty  years  have  elapsed. 
Moed,  Ijangdon  v.  Itowlston,  2  Taunt.  441. 

Whon  the  person  to  whom  the  right  to 
make  un  entry  or  to  bring  an  action  for  the 
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recovery  of  land  accrues  is  under  a  disability, 
and  before  the  removal  of  that  disability  the 
same  person  falls  under  another  disability,  the 
3  <&  4  Will.  4,  c.  27,  s.  10,  preserves  his  right 
to  bring  an  action  until  ten  j^ears  after  the 
remoyul  of  the  latter  disability.  Borrows  v. 
EHieon,  0  L.  R.,  Exeh.  128;  40  L.  J.,  Exch. 
181;  10  W.  R.  850;  24  L.  T.,  N.  8.  805. 

In  1833,  the  plaintiff  became  entitled  to 
land,  which  the  defendant  then  entered  into 
possession  of,  and  continued  to  occupy  until 
action  brought.  At  the  time  when  the  plaint- 
ifiTs  title  accrued  she  was  an  infant;  she 
married  under  age,  and  continued  under 
coverture  until  the  time  of  bringing  her  action 
in  1870.  In  an  action  by  herself  and  her 
husband  in  her  right  to  recover  the  land: — 
Held,  that  the  acticm  was  maintainable,  not- 
withstanding that  more  than  twenty  years 
had  elapsed  since  the  title  accrued,  and  more 
than  ten  years  since  the  removal  of  the  dis- 
ability of  infancy.     lb. 

Ooontries  not  beyond  seas  within  the  mean- 
ing of  the  act.] -[By  8  &  4  Will.  4,  c.  27,  s. 
\Si,  no  part  of  the  United  Kingdom  of  Great 
Bt-itain  and  Ireland,  nor  the  islands' of  Ifan^ 
Guernsey,  Jersey,  Aldemey,  or  Sark,  nor  any 
island  adjacent  to  any  of  them  (being  part  of  the 
dominions  of  his  Majesty),  sliall  be  deemed  to  be 
beyond  seas  within  tfie  meaning  of  the  act.  ] 

This  section  is  applicable  to  cases  of  resi- 
dence in  Ireland  before  the  passing  of  the 
statute,  if  the  controversy  has  not  arisen  till 
after  the  passing  of  it.  Uaselly  Ex  parte,  3 
Y.  &C.  617;  3  Jur.  1101. 

Intenrnptlon  or  diaoontlnuanoe  of  adverse 
possession,  i — If  there  is  an  adverse  possession 
of  land,  that  adverse  possession  will  be  in- 
terrupted (so  as  to  cause  the  statute  to  cease 
to  run  as  against  the  true  owner)  by  the  true 
owner  entering  upon  the  land,  asserting  his 
rights,  and  entirely  removing  that  which  con- 
stituted the  possession  of  the  tortious  pes* 
sessor.  And  as  a  matt^  of  law  it  is  unneces- 
sary for  the  true  owner  to  go  on  and  show 
that  he  continued  in  possession.  Worssam  y. 
Vandenbrande,  17  W.  U.  53— C.  P. 

Action  for  entering  the  plain tifTs  garden. 
The  plaintiff  was  tenant  to  W.  L.  of  the  gar- 
den, and  the  defendant  was  owner  of  prem- 
ises comprising  a  cottage  and  yard,  which 
had  formerly  been  part  of  the  estates  of  the 
L.  family,  with  a  privy  in  the  yard  abutting 
upon  the  garden,  which  privy  liad  stood  there 
sixty  years.  L.,  who  died  in  1811,  was  owner  of 
the  garden  and  the  premises  belonging  to  the 
defendant,  and  devised  certain  of  his  estates, 
including  those  premises,  to  H.  L.  in  trust 
to  sell.  U.  L.  sold  various  lots,  and  in  1812,  W. 
became  the  purchaser  of  a  lot  which  included 
those  premises.  In  1821,  W.  built  the  cottage, 
and  on  his  death,  in  1840,  the  premises  de- 
volved upon  the  defendant  in  right  of  his  wife, 
who  was  heiress  of  W.  In  1823,  B.  became 
tenant  of  the  garden,  and  continued  so  until 
1857.  In  1830  he  walled  up  stones  against 
the  opening  of  the  privy  into  the  garden,  and 
W.  knocked  them  down.       B.   complained 
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of  thnt  nrt  to  H.  L.,  who  went  with  hU  aji^nt 
to  look  nt  the  pltitx,  and  met  there  8.  and  W. 
DecIanttiODs  of  W.  and  H.  L.  on  that  occaaioD 
were  ad  mi  tied  ineTidenco  at  the  trial.  Alow 
wall  wu  accordini^ly  built  round,  aad  a  tooae 
fln;rstone  pii  t  at  thu  top  so  as  to  form  acesspool, 
and  tho  privy  won  cleaned  oat  through  tlio 
K!irdeniiiiiiliiboutl858.  Undorthe willof L., 
Ill"  (garden  ramo  to  W.  L.  on  his  attaining 
twunty-one.  in  1817.  After  the  dcclumtions 
were  given  in  evidence,  it  appeared  that  H. 
L,  waa  trustee  of  W.  Ij.  during  liia  minority, 
and  subsequently  by  hia  request  received  his 
rente.  In  October,  1601.  Ihe  teniint  of  the 
garden,  by  direction  of  W.  L.,  built  a  wall 
to  prevent  the  defendnnt  going  through  it. 
A  correspondence  between  the  attorneys  for 
the  defendant  and  W.  !•.,  in  which  there  was 
negotiiition  as  to  n  reference  of  the  matter 
to  arbitration,  began  on  tho  28th  of  Decem- 
ber of  that  year,  and  continued  unlil  the  IStli 
of  Febnwfj,  1863,  Tlie  trespass  for  which 
the  action  was  broua-ht  was  committed  on  tho 
3d  of  February,  1803,  and  the  writ  issued  on 
the  following  day.  Tlie  judj^e  left  lo  the 
jury  the  question  whether  the  defendant  hod 
submitted  to  or  acquiesced  in  the  inlerrup. 
tion  for  one  year  within  i&3  Will.  4.  c.  71, 
B.  4,  and  they  said  ho  had  not.  and  found  for 
him  a  verdict :— Held,  first,  that  the  question 
was  properly  left  to  the  jury,  naau  interrup- 
tion might  be  shown  to  hare  been  not  submit- 
ted to  or  acQuicsced  in  within  2  &  3  Will.  4. 
c.  71,  B.  4,  tliongh  no  suit  or  action  had  been 
brought.  Beaniwa  v.  Cartterwht,  6  B,  & 
8.  1. 

Held,  secondly,  that  the  declaration  of  W. 
was  admissible  as  explanatory  of  acta  about 
to  be  done  by  him,  showing  the  nature  of  the 
enjoyment  oF  tho  way.     Ih. 

Scmble,  that  even  taking  H.  L.  as  a  stran- 
ger lo  the  estate  nt  the  time  of  Ihe  conversation 
between  him  and  8.  and  W.,  bis  declaration 
was  admissible  as  part  of   the 


A  gravel  pit  and  a  road  to  it  were  allotted 
by  commlisinnera  under  an  ioclosuro  act  to 
tho  surveyors  of  highways  of  a  liamlet,  fnr  the 
repair  of  its  roads  and  ways.  From  1937  lo 
1803  the  aurvoyors  ceased  to  take  gravel  fi-om 
the  pit  or  to  use  tlio  rood,  and  took  noatopa 
to  assert  their  right  to  the  pit  or  road,  but 
got  gravel  for  ihe  repair  of  the  highways 
from  another  pit  two  miles  off,  which  they 
purcliased  from  time  to  time  from  the  plaint- 
iff's father  and  from  the  plaintiff.  The  land 
allotted  for  the  rond  and  gravel  pit  was  en- 
tirely BUTToiiDded  by  old  inclosures  Iwlong- 
ingand  lani  nllotlMl  to  tho  plaintifTa  pro* 
dcccsBors  in  title.  In  1837  the  tt^nant  of  the 
greater  pnrt  of  the  limd  in  which  the  pit  was 
situated  Qlle'l  up  {k'U-t  of  the  pit,  and  from 
thnt  time  cultivated  ihe  surface  as  andilo 
land,  together  nirh  the  adjacent  partsof  the 
lield.  Ill  1330  another  tenant  plowed  tip  tho 
remuning  portion  of  the  pit.  which  abutted 
n])on  land  lu  his  oecupalion,  and  also  the  al- 
lotted ro:id,  which  passed  through  other 
huui  in  his  occupation;   and  both  continued 


to  be  cultivated  by  the  plaintiff's  touot*  h 
arable  land  from  that  time  till  1863.  In  1U4 
the  tenant  of  the  plaintiff,  ivlio  was  in  dc- 
cupatioa  of  the  surface  of  the  greater  part  of 
the  pit,  was  elected  one  of  the  surveyors  of 
the  highways,  and  held  that  office  foro« 
year;— Held,  that  actual  posseMinn  of  tlie 
gravel  pit  and  road  was  taken  by  the  tentati 
of  the  adjoining  lands  in  1837  and  1839,  ud 
therefore  the  title  of  surveyors  of  highways  ta 
the  gmvel  pit  and  road  bad,  bj  tbe  operatioi 
of  3  &  4  Will.  4,  c.  37,  sa.  2,  3,  34.  become 
extinguished;  and  that  the  circunutsoce of 
the  tenant  occupying  part  of  tlie  pit  being 
elected  surveyor  of  highways  after  poaK>- 
sion  had  been  taken  of  it,  did  not  interrnpt 
the  running  of  the  period  of  limilalion.  ai 
tho  charocterof  his  possession  aa  tenant nndtr 
the  plaintiff  whs  not  altered  duHng-  hit  year 
of  office.     SmUh  v.  Stock*.  10  B.  &  S.  701. 

The  merely  ceasing  to  work  a  mine  is  t* 
such  an  abandonment  as  amounts  to  a  di>- 
continuance  of  possessinn  within  3  4  4  Will 
4,  c.  27,  s.  8.  Loai  Moor  Company  r.  Stoalr 
Coal  Company,  33  L.  T..  N.  S.  436 — Eich. 

As  to  siisiKnaioD  of  running  of  statuleia 
respect  of  personal  actions,— sco  this  title, 
III.,  2. 


Effect  of  adTorsa  poasMsloii,  gvnarallT  be- 
fore tbe  Statuta  of  IiluiUtiona]_If  no  otber 
title  appears,  a  clear  possession  of  tweDty 
years  is  strong  presumptive  evidence  of  a  fee. 
Doe  d.  Banwell  v,  Barnard,  Cowp.  595. 

But  possession  of  land  for  any  term  len 
than  twenty  years  by  a  feoffee,  isnof  presamp- 
tive  evidence  of  livery  of  seizin.  Doe  d.  ffi*« 
V.  Cleveland,  0  B.  &  C.  804;  S.  C.  nom.  Dm 
V.  Clete/and,  4  M.  <t  R.  000. 

An  adverse  possession  for  twenty  years  ijiw 
bar  to  the  church,  except  as  against  the  sm* 
incumbent  who  submits  to  it.  Raaeorn  v. 
DaeiX.  Cooper,  8  D.  &  R.  4o0;  5  B.&C.flM. 

Though  a  lessee  sets  up  an  adverse  cluiml'i 
tlio  ]>rO|)crty  in  tho  premises  which  he  botdt 
under  the  lease,  yet  that  does  not  incapucitats 
him  from  maintaining  posseBsion  under  the 
lease.  lUe*  d.  Powell  v.  Kirig,  Forreat,  19;  i 
fi.  &.  B.  514. 

M.,  seized  in  fee  of  an  nndJvidod  moiety  of 
an  estate,  by  her  will,  made  many  yearebcfon 
her  death,  devised  the  some  to  her  nephew 
nnd  twoniecesas  tenants  in  common.  Uncnf 
her  nieces  having  died  in  her  lifetime,  lesving 
nn  infant  daughter,  she,  by  another  will,  but 
which  she  never  executed,  devised  the  estate 
to  her  nephew,  her  surviving  niece,  and  that 
infant.  Upon  the  duath  of  -M,.  her  nephew 
and  surviving  nieco  covennnttd  to  carry  bcr 
unexecuted  will  into  effect,  .ind  to  coovcf 
one-tliird  of  tho  estate  to  a  truiitce.  to  con'fj 
to  Ihe  infant  when  she  attnintnl  ttventy-oiie, 
or  to  her  i^suc,  if  slie  died  bcfiire  twenty  one 
leaving  any,  or  otherwise  to  thcraselves  again; 
but  Bu  conveyanou  was  over  executed  in  put- 


8667 


LIMITATION    OP    ACTIONS    AND    SUITS,     II. 


8568 


suance  of  tho  dcorl.  The  infant  died  under 
age  and  Tvithout  issnr,  but  the  rents  were 
receivod  l>v  her  trustee  for  her  use  during  her 
life.  In  ejectment  by  the  devisee  of  the 
nephew,  l>rought  above  trsventy  yi  ars  after  tho 
death  of  ilie  nephew,  but  within  twenty  years 
after  the  death  of  the  infant: — Held,  that  tiie 
adverse  possession  began  only  aft^r  tlie  latter 
event,  and,  therefore,  that  the  action  was 
maintainable.  Do^  d.  Colclough  v.  Ilulao,  5 
D.  &  R.  650;  3  B.  &  C.  757. 

Twenty  years*  adverse  possession  of  a  waste 
inclosed  is  a  bar  to  the  entry  of  a  commoner. 
Hawke  v.   Bacon,  2  Taunt.  156. 

A.,  forty-five  years  before  suit,  inclosed  a 
piece  of   ground  from  the  waste,  and  built  a 
cottage    on  part  of  it;   he  died  twenty-nine 
years    before  the  suit;   and,  after  that,   his 
widow  and  daughter  lived  on  the  premises  till 
the  death  of  the  former,  a  month  before  the 
trial : — Held,  in  ejectment  by  A.'s  eldest  son, 
thnt  his  claim  was  barred  unless  the  jury  was 
Fati2<fied  that  his  mother  held  the  premises  by 
his   i^ermission,  and  not  adversely.     Doe  d. 
Prilefiard  v.  Janney^  8  C.  &  P.  99— Coleridge. 
The  plaintiff  proved  twenty  years'  posses- 
sion; the  defendant  ten  years  following  the 
twenty: — Ueld,  that  the  plaintiff  was  entitled 
to  recover,  as  liis  earlier  possession  must  pre- 
vail.     Dffe  d,  Harding  v.  Cooke^  7  Bing.  845; 
6  M.  &  P.  181. 

Operation  of  bar  by  21  Jac.  1,  c.  16,  8.  1,  in 
respect  of  estates  in  tail  and  remainder.  | — 

The  twenty  years  within  which  a  formedon 
ia  descender  must  have  been  brought  under 
21  Jac.  1.  c.  16,  8.  1,  began  to  run  when  the 
title  descended  to  the  first  heir  in  tail;  and 
there  was  no  distinction  between  the  heir  of  a 
tenant  in  fee  taking  by  descent  and  the  heir 
of  a  tenant  in  tail.  ToUon  v.  Kaye,  6  Moore, 
542;  3  B.  &  B.  217;  8,  C,  (in  error),  6  M. 
&  G.  536 ;  7  Scott,  N.  U.  222. 

A  tenant  in  tail  died,  leaving  issue  in  tail, 
a  granddaughter,  a  feme  covert;  the  grand- 
daughter died  covert,  leaving  issue  m  tail 
two  sons,  infants;  the  elder  attained  tho  age 
of  twenty-one  and  died;  tho  younger  attained 
his  age  of  twenty-one,  and  fourteen  years 
after  sued  out  a  writ  of  formedon  in  the  de- 
scender:— Held,  that  he  was  barred  by  21 
Jac.  1,  c.  16,  8.  1.  Cotterell  v.  Dutton,  4 
Taunt.  826. 

An  estate  being  limited  to  the  use  of  A. 
and  his  wife,  and  the  heirs  of  their  bodies, 
with  remainder  to  A.  in  fee,  and  A.  having 
died,  leaving  ids  widow  and  G.,  an  only  son, 
and  L.  and  H.,  only  daughters,  the  widow,  in 
1735,  by  a  deed  poll,  in  consideration  of  an 
annuity  granted  to  her  by  G.,  and  of  natural 
affection,  granted,  surrendered  and  yielded 
up  the  estate  to  him  in  fee;  and  he  after- 
wards, during  her  life,  suffered  a  recovery. 
She  died  in  1767.  G.  died  wiMiout  issue  in 
1779,  having  devised  the  estate  to  trustees, 
to  secure  an  annuity  to  B.,  only  son  of  his 
sister  L.  (then  dead),  and  subject  thereto  to 
W.,  eh  (est  son  of  B.,  for  his  life,  with  re- 
mainder to  B.*8  second  son.  In  1790,  W.,  on 
lu8  faLher''s  death,  entered .  into  possession  of 


the  whole  estate,  claiming  under  the  will  of 
G.,  and  subsequently  did  various  acts  in  the 
character  of  devisee  for  life.  In  1814  he  suf- 
fered a  recovery  of  one  moiety  of  the  estate, 
and  in  1816  conveyed  tiie  entirety  to  mort- 
gagees in  fee.  In  1818,  M.,  the  descendant 
of  H.,  the  other  coparcener,  suffered  a  re- 
covery of  the  otlior  moiety,  which,  it  was 
declared,  should  inure  (subject  to  the  trusts 
of  a  teiin)  to  the  use  of  W.  's  mortgagees : — 
Held,  first,  that  the  deed  poll  of  1735  oper- 
ated as  a  covenant  to  stand  seized,  and  cre- 
ated a  base  fee,  determinable  by  the  entry  of 
the  issue  in  tail;  secondly,  that  the  base  fee 
did  not,  on  the  widow's  death,  become  merged 
in  the  reversion  in  fee  in  G.,  as  the  estate  tail 
subsisted  as  an  intermediate  estate;  thirdly, 
that  although  G.,  being  estopped  by  the  re- 
covery suffered  by  him,  was  not  remitted  to 
the  estate  tail,  no  right  of  entry  accrued  to 
any  one  until  his  death,  and  therefore  the 
period  of  twenty  years,  for  the  operation  of 
th»  Statute  of  Limitations  against  the  issue 
in  tail,  was  to  bo  calculated  from  his  death, 
and  not  from  the  death  of  his  mother,  and 
consequently  W.'s  entry  (in  1790)  was  not 
barred  by  lapse  of  time;  fourthly,  that  al- 
though W.  entered  under  the  will,  and  mani- 
fested an  intention  to  take  the  estate  under  it 
for  his  life  only,  that  was  immateiial,  and  he 
was  remitted  as  to  his  moiety  to  the  original 
estate  tail  which  was  barred  by  the  recovery " 
in  1814 ;  and  fifthly,  that  the  entry  and  re- 
mitter of  W.  did  not  operate  to  remit  his 
coparcener  M.  to  the  other  moiety  of  the 
estate.  Doe  d.  Daniel  v.  Woodroffe^  2  H.  L. 
Cas.  811;  13  Jur.  1013. 

An  heir  in  biW  brought  ejectment  against  a 
defendant  who  had  been  in  receipt  of  the 
rent  thirty  years,  during  the  life  of  the  an- 
cestor in  tail,  and  seven  years  after  his  death. 
The  ancestor  had  had  seizin:  —Held,  that  such 
possession  by  the  defendant  was  no  bar  to 
the  action,  and  that  the  lessor  of  the  plaintiff 
was  not  bound  to  rebut  the  presumption 
arising  fn>m  such  possession,  by  showing  that 
the  ancestor  had  not  conveyed  by  fine  and 
recovery.  Doe  d.  Sinltk  v.  Pike^  3  B.  &  Ad. 
738 ;  1  N.  &  M.  885. 

Opevatioa  of  bar  by  3  &  4  WilL  4,  c.  27,  of 
estates  or  interests  in  possession,  against  right 
of  parties  barred  to  future  estates,  interests, 
Ao.|— [By  3  &  4  Will.  4,  c.  27,  s.  20,  iohm  the 
rig?U  of  any  person  to  make  an  entry  or  distress, 
or  brin/j  an  action  to  recover  any  hind  or  rent 
to  which  he  may  hate  been  entitled  for  an  estfite 
or  interest  in  f)ossessum,  shall  have  been  barred 
by  the  f1etei*mination  of  the  period  hereinbefore 
limited,  which  sliall  fte  applicable  in  sticJi  case, 
and  such  person  shall,  at  any  time  during  the 
said  2>eriody  have  been  entitled  to  any  other  estate, 
interest,  right  or  possil/Uity,  in  reversion,  re- 
mainder  or  otherwise,  in  or  to  the  same  land  or 
rent,  no  entry,  distress  or  action  shall  be  made 
or  brought  by  such  person,  or  any  person  daim- 
ing  through  him,  to  recover  such  land  or  rent,  in 
respect  of  such  ot/ier  estate,  interest,  right  or 
possibUiiyy  unless  in  the  meantime  such  land  or 
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M/i  t  »SiiH  hare  been  reeonared  by  tome  perton  en- 
titkd  to  an  atate,  tnUrat  or  right  ahitA  thall 
haca  been  limited  or  tnlxn  e^eet  nfUrar  in 
de/eam7icBo/niche»l/iUorintere$tinpot»ettion.] 
A  father  devised  landa  to  his  son  A. ;  and, 
in  OIK  hU  soil  citiier  marrioi]  or  tookupnitli 
a  Roiniin  Cntliotic,  or  in  cuse  bodied  witliout 
n  lawful  heir,  then  lie  directed  that  at!  ho  had 
devised  in  A.  sliould  go  to  hie,  the  testator's, 
•on  B.  Both  oventahiippenedi^A.  took  up 
nitli  a  Roman  Cuthotic  after  tlie  testator's 
death,  and  died  without  a  liiifful  ticir.  A 
few  months  after  tlio  liappeniogof  the  second 
event,  but  more  thnn  twenty  years  alter  the 
hnppcning  of  I  lie  first  ovcot,  B.  brou<{lit  an 
ejectment  against  tlie  devisee  of  A.: — Held, 
that  3  &  4  Will.  4,  c.  27,  s.  20,  deprived 
B.  of  tlio  bcneBt  of  the  new  riglK  of  action 
which  accrued  on  the  happening  of  the 
second  event;  and  t lint  iis  more  than  twenty 
years  iind  clapecd  from  tho  happening  of  the 
first  event,  wltco  D.  was  liouud  to  jiavc 
Bsaerted  his  title,  he  could  not  maintain  the 
ejectment  Clarke  t.  Clarke,  2  It.  IL,  C.  L. 
8U5. 

Oparatloii  of  bar  by  3  A  4  WilL  4,  o.  30,  of 
tenants  la  tail,  a^aJjut  remainder  men  and 
ottetm.]— [By3  &  4  Will.  4,  c.  57,  b.  21,  ahm 
the  rightof  a  tenant  in  tail  of  ant/  land  or  rent 
to  make  an  entrfi  or  dUtrete,  or  to  "bring  an  ac- 
tion to  reeoeer  the  tame,  ihalt  hate  lieen  barred 
bij  reason  of  the  lame  not  havinff  been  made  or 
brought  within  the  period  hereinbefore  limited. 
whteh  thali  be  appliaible  in  eueh  eaee,  no  »ueh 
entry,  dietreu  or  action  iliall  be  made  or 
brought  bg  any  pereon  daimtpg  any  eetate, 
witerett-er  right  ahieh  laeA  tenant  in  tail  might 
kaee  lavfuUy  barred, 

Bj  B.  32,  vhen  n  tenant  in  tail  of  any  lartd 
er  rent,  entitled  to  recover  the  tame,  ihall  have 
died  before  the  expiration  of  the  period  herein- 
before mentioned,  which  thall  be  applieable  in 
tueh  cate,  for  makijig  an  entry  or  diitreit  or 
bringing  an  action  to  recover  inch  luTid  or  rent, 
no  pa-ton  claiming  any  eilate  or  interett  or  right 
vhieh  tueh  tenant  tn  tail  might  laie/aUy  haze 
barred,  thall  make  an  entry  or  dittrett  or  bring 
anactionto  rec-Teriuch  land  or  rent  but  aithin 
lie  period  during  which,  \f  t'leh  tenant  in  tail 
had  to  long  continued  alite,  he  -might  have  made 
tueh  entry  or  diatrett  or  brought  tueh  action. 

By  9.  23,  when  a  tenant  in  tail  of  any  land  or 
rent  thall  h/ne  m-tde  an  aMuranee  thereof,  which 
thall  operate  to  bar  an  estate  or  aiUttet  to  take 
effect  after  or  in  drfeaeanee  of  kit  ettate  tail, 
and  anyperton  thall,  bij  virtue  of  taeh  aeturaiiee, 
at  the  lime  of  tite  execution  thereof,  oratanytime 
qftervardt,  be  in  pottetnon  or  receipt  of  the 
prqfiltof  luc/i  land,  or  in  the  receipt  of  tueh  rent, 
and  the  tame  permm.  or  any  other  pertonwhat- 
tomer  {other  than  tomt  perton  entitled  to  tueh 
poitettitm  or  receipt  in  retpect  of  an  eetate  which 
thall  have  taken  effect  after  or  in  d^featanee  of 
the  ettale  tail),  thaU  eontinve  or  be  in  euch 
poetettion  or  receipt  for  the  period  of  twenty 
yeart  next  after  (n<  commencement  of  the  time 
at  which  tueh  atturante,  if  it  had  tlien  been 
t  by  tueh  tenant  in  iaU,  or  the  penon 


who  vovid  have  been  entitled  to  hit  ewtitte  taS  jf 
luch  auurance  hitd  fiot  been  ewraCarf,  •ewwU. 
without  tbe  content  of  any  other  permo*.  ham 
operated  to  bar  tueh  eetate  or  etlaXe*  am  afurt- 
laid,  then  at  the  eipiration  of  euA  period  of 
taenty  yean,  tueh  astarance  thaU  be  aad  ti 
deemed  to  hace  been  effe^ual  at  agaiiitt  amy  per- 
ton  claiming  anyettate,  intereef,  or  riffht  tatakt 
effect  <0er  and  in  defeatance  of  tueh  ettate  taiL} 

These  enactments  are  retrospective  GoodtH 
V.  Skeitatt,  3  Drew.  216;  1  Jur.,  W.  S.  57: 
24  r,.  .1..  Clianc.  323. 

If  the  Bbilulu  haa  beftun  to  run  against  a 
tenant  in  tail,  it  will  continue  to  run  ag«intt 
the  remiiinder-man,  though  he  may  be  oodei 
disabilities.     lb. 

In  ejuctmcnt,  the  plaintiff  proved  thnt  A., 
being  seized  in  fee  of  Ihi:  land  in  qaeatinD, 
devised  it  til  tlic  father  of  the  plaintiff  in  tail 
general,  and  died  in  17SB;  the  plsintiff^ 
fntlier  rrceived  the  rents  and  profits  from 
17D9  to  180T,  at  whidi  time  ho  was  succeeded 
by  a  person  of  whom  the  defendant  obtained 
possession;— Held,  that  under  3  Jfc  4  WiB.  4, 
c.  27.  8.  21,  since  the  tenant  in  tail  was 
bnrred,  the  issue  in  tail  was  also  bured. 
Auitiny.  Llewellyn,  9  Exch.  276;  33  L.  J., 
Eich.  11;  2C.  L.  R.  409. 

An  estate  tail  having  been  discontinued  by 
a  feofimeut  made  by  the  tenant  in  tail  more 
than  twenty  years  before  his  death:^ — Held, 
that  the  issue  in  tail  might  bring  his  writ 
of  fonnedon  nt  any  time  within  twenty  jean 
next  after  such  death,  the  period  of  limita* 
tion  prescrilied  by  3  &  4  Will.  4.  c.  27.  not 
running  against  hiin  during  the  life  of  tbe 
tenant  in  tail.  Cannon  v.  Rimingion,  IS  C. 
B.  1;  21  L.  J.,  0.  P.  137;  affirmed  in  error. 
13  C.  B.   18;  23  L.  J.,  C.  P.  153— Exch. 

A  tenant  in  tail  in  1847  conveyed  liia  landi 
by  deeil  not  enrolled,  and  possession  was  en- 
joyed for  more  than  20  years  under  tliat 
deed; — Held,  that  his  issuo  in  tail  was  not 
barred  by  8  &  4  Will.  4,  c.  27,  s.  23,  and 
that  he  was  entitled  to  havo  the  property  de- 
livered up  to  htm  with  an  account  of  rent* 
from  the  filingof  the  bill.  Morgan  v. MarfOM, 
39  L.  J..  Chnnc.  493;  10  L.  R.,  Eq.  99;  18 
W.  R.  744;  23  L.  T.,  N.  S.  5»5— R 

Prnudiilent  sales  had  been  madebyatenont 
for  life;  his  eon  died  in  his  life-time;  tbs 
tenancy  for  life  continueil  to  exist  for  above 
thirty-iive  years  after  these  fraudulent  sales. 
On  the  tonant  in  remainder  becoming  en- 
titled, he  filed  a  bill  to  redeem:— Qeld,  that 
he  was  not  barred  by  the  lapse  of  time. 
Sandon  v.  Beeher.  3  C.  *  F.  479. 

A  tenant  for  hfe  was  executrix  of  n  prfccd- 
ing  tenant  for  life,  both  bi^iu^f  impt'iit-huble 
for  waste,  and  both  having  roinmittod  wnilc 
by  cutting  limber: — Held,  tli^it  ihc  Statute  of 
Limitations  bbgnn  to  run  npiinst  tho  ri'mnln- 
der-men  in  foe  from  tho  limu  when  tho  rinilwr 
was  cut,  and  not  from  the  time  of  the  dciiih 
of  tho  tenant  for  life.  Ili{/iii"lfflham  v. 
Ilawkine.  7  L.  R..  Ch.  070;  27  L.  T..  N.  A 
338;  SO  W.  R.  9W;  41  L.  J..  Chnnc.  828. 
Held,  that  thougl)  on  iujunctiuu  aud  an 
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EUH^onnt  were  granted  a^aiost  the  ezistiog 
lenant  f<»r  life,  ;ct  as  do  injuDCtion  could  be 
grantcKl  against  the  preceding  tenant  for  life, 
no  nccount  could  be  granted  against  her  exec- 
utrix for  ^w^astc  committed  by  the  preceding 
tenant  for  life.     lb, 

A  remainder-man  paid  with  his  own  money, 
after  he  <^acne  into  possession,  interest  which 
had  accrued,  during  the  preceding  estate  for 
life,  upon  charges  affecting  the  inheritance: — 
Held,  first,  that  his  executor  was  entitled,  in 
1870  Oisa^iinst  tiie  [personal  representative  of 
the  tenant  for  life),  to  be  recouped  out  of  a 
fund  in  court,  the  produce  of  rents  of  the  life 
estate  brought  in,  in  181.>,  by  a  receiver  ap- 
pointed in  an  incumbrancer's  suit  instituted 
Hgainat  the  tenant  for  life.     Ilowlin  v.  Shep- 
jMrd^  6  Ir.  R.,  Eq.  38— V.  C. 

Held,  secondly,  that  the  fund  having  re- 
mained in  court,  during  the  whole  period 
iTom  1815  to  1870,  in  usum  jus  habentium, 
the  claim  of  H.'s  executor  was  not  barred. 
lb. 

By  a  private  act  of  2  &  3  Philip  &  Hary, 
lands  were  limited  to  N.  and  others  succes- 
sively in  tail  male,  with  limitations  over,  and 
an  ultimate  limitation  to  the  crown;  and  it 
was  provided  that  **no  feoffment,  discontinu- 
ance, fine,  or  recovery,  with  vouclier  or  othiT- 
wisc,  or  any  other  act  or  acts  thereafter  to  be 
made,  done,  Buffered,  or  acknowledged  of  the 
Vremises,  or  any  part  or  parcel  thereof,"  by 
N.,  or  the  other  persons  named,  **or  by  any 
of  thcni,  or  by  any  of  their  heirs  male  of  their 
ficvcral  bodies,  should  bind  or  conclude,  or 
put  from  entry,"  the  crown,  or  any  of  the 
1)611*3  in  tail.    A  letise  for  three  lives  was  made 
in  1781,  by  the  heir  in  tail  male  of  N.,  then  in 
•possession,  of  part  of  the  Innds  so  settled; 
the  lease  expired  in  1802,  and  since  that  time 
the  land  had  been  held  by  the  defendant,  and 
those  thnmgh  whom  he  claimed,  without  pay- 
ment of  rent  or  acknowledgment  of  the  title 
of  the  tenants  in  tail  for  the  time  being.     In 
an  action  by  ^he  present  heir  in  tail  male  of 
1^.  to  recover  the  land : — Held  (by  Chaunell 
andCteasby,  BB.,  Bramwell,  B.,  dissentiente), 
that  he  was  not  ban*ed  by  3  &  4  Will.  4,  c. 
27.     Abergavenny  v.  Braee^   7  L.  R.,  Exch. 
145;  41   L.   J.,  Exch.    120;  20  L.  T.,  N.  S. 
014;  20  W.  R.  402. 

Semble.  that  the  section  of  3  &  4  Will.  4, 
c.  27.  whicii  bars  issue  in  tail,  is  s.  2,  and  not 
s.  21.     lb. 

When  a  tenant  for  life  with  remainder  (in 
the  events  which  hapiien)  to  himself  in  tail 
executes  an  assurance  which,  for  want  of  the 
protector's  consent,  creates  only  a  base  fee, 
time  does  not  run  under  the  Statute  of 
Limitations,  3  &  4  Will.  4,  c.  42,  a.  23,  to 
make  such  assurance  effectual  against  the 
reversions,  so  long  as  any  estates  coming  be- 
tween his  estate  for  life  and  osteite  in  tail  arc 
in  existence.  MIUh  v.  CnpH,  41  li.  J.,  Chonc. 
074;  20  L.  I^.,  Erj.  (il)2— V.  C  H. 

]4and»  limited  in  cijuity  to  T.,  F.,  and  F.'s 
wife  E.  successively  for  life,  with  remainder 
to  the  iirst  and  other  sons  of  F.  and  E.  suc- 
cessively in  tail  male,  with  remainder  to  F.  in 


tail  general,  with  remainders  over,  were  io 
1885,  without  the  consent  of  T.,  the  protector 
of  the  settlement,  by  deed  inrolled,  reciting, 
contrary  to  the  fact,  the  seizin  in  fee  simple 
of  F.,  conveyed  by  F.,  E.  joining  to  transfer 
or  bar  her  dower,  to  a  purchaser  in  fee  simple ; 
and  the  purchaser  then  entered  into  posses- 
sion. T.  died  in  1848,  F.  died  without  issue 
in  1859,  and  E.  died  in  1873:— Held,  that 
.until  1873  the  possession  of  the  purchaser  was 
a  possession  by  virtue  of  the  subsisting  life 
estates,  and  not  of  the  estate  tail  in  remainder 
of  F.,  and,  consequently,  was  not  a  possession 
the  continuance  of  which  for  the  period  of 
twenty  years  would,  under  s.  23,  bar  the  re- 
mainders over.     lb. 

XSxtingnlshment  of  right  and  title  under 
the  sUtute,  generally.]~|  By  3  &  4  Will.  4, 
c.  27,  s.  34.  at  the  determination  of  ike  period 
limited  by  the  net  to  any  person  for  making  an 
entry  or  distrestt,  or  bringing  any  tcrit  of  quare 
impedity  or  otfier  action  or  suit^  the  right  and 
title  of  such  person  to  the  land,  refit,  or  advotC' 
son,  for  the  recovery  ^thereof  such  entry,  dietresSy 
action  or  suit  respectively  might  have  been  made 
or  brought  within  sudi  period^  sliaU  be  extin- 
guished,] 

Scmble,  that  the  effect  of  this  section  is  to 
give  title  by  possession  for  twenty  years,  but 
that  sucli  twenty  years^  possession  must  bo 
either  by  the  same  |)erson,  or  several  persons 
claiming  one  from  another.  Doe  d.  Carter  v. 
Barnard,  18  Q.  B.  945;  18  L.  J.,  Q.  B.  806. 

Under  3  &  4  Will.  4,  c.  27,  ss.'2,  8,  and 
34,  the  right  to  rent  is  extinguished  by  the 
lapse  of  twenty  years  from  the  time  of  the 
last  payment  of  such  rent,  although  twenty 
years  have  not  expired  since  the  rent  became 
due.  De  Beauvoir  V.  Owen,  5  Exch.  160;  19 
L.  J.,  Exch.  177 — Exch.  Cham. 

Tlie  effect  of  the  3  &  4  Will.  4,  c.  27,  ss.  2, 
3,  4,  as  to  land,  is,  that  after  twenty  years' 
possession  adverse  to  a  title,  it  is  extinguished, 
so  that  it  cannot  be  revived  or  revested  by  a 
re-entry  after  that  period,  upon  the  doctrine 
of  remitter,  because  sucli  an  application  of 
that  doctrine  requires  that  the  former  title 
should  be  in  existence  at  tiic  time  of  the  re- 
entry; and  the  express  provision  in  the 
statute,  that  no  person  shall  be  deemed  in 
possession  of  lands  merely  by  reason  of  an 
entry  thereon,  applies  to  cases  of  such  re- 
entry. Brassington  v.  LUweUen,  27  L.  J., 
Exch.  207 ;  S.  C.  at  Nisi  Prius,  1  F.  &  F.  27. 

N.  died  in  1830,  in  New  South  Wales, 
seized  of  real  estate  in  that  colony.  £.,  his 
heir-at-law,  lived  in  Ireland,  and  died  there 
in  1837.  J.,  the  heir  of  E.,  and  also  of  K, 
likewise  lived  in  Ireland,  and  in  1856  went  to 
New  South  Wales,  and  brought  an  ejectment 
there  to  recover  the  land  of  which  N.  died 
seized.  The  8  &  4  Will.  4,  c.  27,  had  been 
adopted  in  the  colony: — Held,  that  J.'s  right 
of  action  v»'as  barred  by  ss.  2  and  10.  Deoine 
V.  lloUoway,  14  Moore  P.  C.  C.  290;  9  W. 
R.  042;  4  L.  T.,  N.  a  190. 

A  party,  being  indebted  by  bond,  devised 
real  estate  to  hie  son  for  life,  with  remainder, 


^73 


LIMITATION    OP    ACTIONS    AND     SUITS,     II. 


857< 


nibject  to  A  term  fur  the  pnj'ineiit  of  legacies 
la  1iU  grundsiin  in  tuil.  tiiid  died.  Upwards 
•if  twenty  jtnrs  iificv  iliv  date  of  ilie  latest  of 
lite  bnndH,  tlic  tenaut  for  life  iind  lila  nsBigiicc 
for  vnlue,  tiled  n  bill  nxaiost  the  tenant  in 
toil  and  tlic  Is-jriifca.  iillcffirg  that  tlie  tenant 
for  life  li'id  piiiti  <i|I  Uiu  boiid:).  aad  seeking 
lo  stnnd  iu  t lie  allocs  iif  tile  obligees  nsagnitist 
ilie  iiilieiitaiici-.  Tin;  icnunt  in  t;.il  pleaded 
the  statute,  the  otlicr  Icgntces  did  nut :— Held, 
rliac  the  pajment  of  the  lionds  hy  the  tcnaat 
for  life  did  not  coiiHtitult  him  an  iiicumbron- 
cer  on  tlie  eslute,  and  tliiit  1licl>olld3  them- 
selves, being  more  tlian  iwuiity  yeai's  old,  the 
preeumptiou  km  that  they  hud  been  satisfied. 
Morley  v.  MurUij,  5  De  G.,  M.  &  Q.  CIO;  1 
Jur.,  N.  S.  lOQT;  83  L.  J.,  Chonc.  1. 

A  testator  devised  a  copyhold  in  ITOO  lo 
W.  for  life,  with  remainder  to  her  children 
as  tenants  in  common,  without  words  of  limit- 
Htion.  \V.,  who  had  three  children,  k-t  the 
proi>erly  to  her  tno  sons,  L.  and  B.,  and 
after  tlic  deaih  of  L.  to  his  sun  It.  and  B., 
who  occupied  tlia  estate  together  till  the 
death  of  W.  in  1841.  Od  W.'s  death  the 
property— subject,  as  to  one-third,  to  B.'s  life 
estate — belonged  in  moieties  to  R.  and  S.,  as 
the  co-heirs  of  the  testator.  li.  and  B.  con- 
tinued to  occupy  the  whole  property  as  owners, 
!ind  farmed  it  at  their  equal  expense,  till  the 
denth  of  B.  in  1803,  after  nhieh  it  was  simi- 
larly farmed  by  B.'a  sou  and  R.  till  18C0,  when 
[t.'s  son  died.  The  devisee  of  B.'s  sun  after- 
wards  Bled  a  bill  fur  a  partition:— Held,  that 
H.  and  B.,  as  TC';;arded  that  third  share,  of 
which  their  piwaession  became  wrongful  on 
llic  death  of  W.,  must  be  considered  as  joint 
tenants;  and  that  ns  B.  had  died  first,  his 
interest  in  the  estate  had  determined,  sod  the 
devisee  of  B.'s  son  had  no  title.  Ward  v. 
Wnrd,  0  L.  R..  Ch.  789. 

A  tenant  at  will  without  interruption  for 
more  than  twenty  years,  during  which  period 
ho  hod  let  anil  transferred  portionsof  the  land, 
with  the  knowledge  and  without  tlio  inter- 
ference of  the  owner  in  fee,  acquires  on  inde- 
feasible title  against  the  owner,  who^  nght 
of  entry  after  that  period  is  barred  by  3  &  4 
Will.  4.  c.  27,  ss.  2,  7,  34.  Da;/  v.  Uai/,  3 
L.  R.,  P.  C.  751;  40  L.  J..  P.  C.  35;  24  L. 
T.,  N.  8.  856;  IB  W.  R.  1017. 

In  May,  1842,  a  father  let  his  son  into 
]M)3sessi"n  of  land.  The  son  continued  to 
iicciipy  the  land  astenant-iit-will  until  18G4. 
In  1802  the  son,  with  the  knowledge  of  his 
father,  let  piirtions  of  the  land  on  weekly  and 
yearly  tenancies,  nnil  received  rent  for  the 
saine  :^IIeld,  that  the  right  of  entry  accrued 
at  the  endof  ihe  Urst  year  from  the  creation 
of  the  tenanc}',  and  that  the  right  ot  entry  in 
the  father  w.is  barred  by  the  uninterrupted 
occupation  by  the  son  for  twenty  years.     II. 

One  whose  title  to  r;al  estate  is  Imrred  hy  3 
&  4  Will.  4,  c.  37,  Ihc  Statute  of  Limitations, 
if  he  Bubsequently  makes  an  entry,  is  not 
thereby  remitted  to  his  former  title,  jjryaa 
V.  Covdal.  81  W.  R.  693— C. 

The  3  &  4  Will.  4,  c.  27,  cannot  give  a 
petaon  ivbo  has  entered  into  a  life    estate 


under  an  invalid  will,  n  right  iigainst  otlio 
devisees  of  the  mill.  Ji^r:t  v.  Jioanl.  i  L 
R,  Q.  B.  48;  43  L.  J..  Q.  B.  4;  Stfl-T.X. 
S.  459;  23  W.  K.  206. 

A  tenant  by  the  curtesy  of  premises,  de- 
vised them  to  trustees  for  liis  dangtilir  for 
life,  with  remainder  to  his  grantlsoii.  Upoa 
Iho  death  of  the  testator,  the  dangliler 
entered  into  possession  of  the  premises  par- 
ported  to  be  devised,  and  paid  for  some  jdrt 
the  annuities  charged  by  the  ■will  upon  the 
premises,  and  was  suffered  by  the  licir-at  hir 
to  remain  in  pusscsaion  undisturbedly  fur 
more  than  twenty  years.  The  grandson  con- 
veyed his  remainder  to  the  plaintiff.  Tlie 
daughter,  after  she  had  been  in  possc5jirai 
more  than  twenty  years,  cnnvejcd  the  pmn'*H 
ill  fee  to  the  defendant,  who,  upon  Ler  deatb. 
took  possession.  The  pluinliff,  the  nssigime 
of  the  grandson,  the  rcmainder-nuiD,  ha»ing 
brought  ejectment;— Held,  that  tlie  daughter 
having  entered  under  the  wilt,  the  defendant 
claiming  through  her  was  estopped  as  sgwiMt 
all  those  in  remainder  from  disputing  tbe 
validity  of  the  will,  aod  that  the  piaiDtiffTU 


[titled  b 


lb. 


7.   Excejiliont  hy  StatuU;   EquitalU    Claim, 

I'liitU,  fraaduleat  ConaalmetU, 

Aequit»cenee,  de. 

Equitable  clalma  In  general.] — [By  3  A  4 
Will.  4,  c.  37,  8.  34.  no  person  claiming  anj 

land  or  rent  in  equity  thill  bring  any  titit  tt 
reeoter  the  tame,  hut  mthin  tlte  period  during 
mhich  hy  virtue  of  the  projiiatoTis  contained  in 
that  ttatute,  lie  might  have  made  an  entry  » 
di^treti  or  brought  an  action  fo  recoter  the  wn* 
re^tectizdy  %/  he  had  been  entitled  at  Icie  t> 
$ueli  ettale,  interett,  or  right  in  or  to  the  taat 
a*  he  iliall  claim  therein  in  equity.] 

Expna  truata.]— [By  8  £  4  Will.  4,  c.  S7, 
s.  33,  tehen  any  land  or  rent  shall  be  tetted  ta' 
trtutee  vpon  any  exprest  trutt,  the  right  of  th* 
cestui  que  trust,  or  any  person  claiming  throvf* 
him,  to  bring  a  suit  against  the  triutee,  or  any 
person  eUiiming  through  him,  to  recover  «"* 
land  or  rent,  thail  he  deemed  to  hate  ,finl  ut- 
erued  according  to  the  meaning  of  the  ad,  at 
and  not  before  the  time  at  which  gueh  land  or 
rent  thall  liape  been  eonneyed  to  a  purduuer 
for  a  valaalie  contideratum,  and  shall  then  U 
deemed  lo  hace  accrued  only  at  against  iif^ 
purchaser  and  any   person   elaiming   thrw^ 

By  the  Judicature  Act,  1S73(30&37  Vict, 
c.  08).  8.  25.  sub-B.  2,  no  daim  ofa  (ettvi  f 
trutt  againtl  hit  trustee  for  any  property  AeMna 
an  express  tnat.  or  in  retpcct  of  any  breoA  tf 
trutt.  shall  be  held  to  be  barred  by  tlie  StatuUef 
Limitatione.'\ 

This  Hpft.ion  only  bars  cquilable  rights,  » 
far  as  they  would  have  been  barred  iltliej 
had  been  legal  rights.  ArdJxild  v.  Seally,  * 
n.  L.  Caa,  300;  7  Jur.,  N.  8.  1109;  4  L  T., 
N.  8.  100. 

In  coses  of  express  trust,  the  statute  ii  iu> 
,  bar  to  a  demand  of  a.  cestui  que  trust,  tliongli 
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tlie  otlicr  ccstuis  qne  trust  liavc  for  more  than 
tiw^enty  years  receivrd  from  the  trustee  the 
iwliole  of  the  rents  to  the  exclusion  of  the 
claimant.  Knight  v.  Bowyer,  3  Dc  Q.  &  J. 
421  ;    27  L.  J.,  Chaiic.  o20. 

XI I e  cioctrinc  that  where  there  is  aa  express 
tr\ist  lapse  of  time  is  not  materiul,  cUies  not 
apply  'wrbere  there  has  been  gross  Indies 
on  the  part  of  the  cestui  que  trust.  Bi-ight 
▼-  L,e^€rt<m^  2  De  G.,  F.  &  J.  606;  8  W.  li. 
678. 

A  cestui  que  trust  of  real  estate  under  a 
TvU\  "was  discharged  in  1825,  under  the  In- 
solvent Debtors^  Act,  but  omitted  the  estate 
from  his  schedule.     In  1831  he  became  bank- 
rupt, and  his  assignee  in  bankruptcy  took  a 
conveyance  of  the  estate  from  the  trustee,  in 
trust  for  the  creditors  under  the  bankruptcy: 
— lielU,  that  it  thereby  became  vested  iu  iiim 
upon  an  express  trust,  viz.,  that  declared  by 
the  will,  the  benefit  of  which  belonged  to  the 
creditors  under  the  insolvency,  and  that  on  a 
bill  lacing  filed  by  the  assignee  in  insolvency 
in   1803,  the  statute  afforded  no  defense  to 
the  recovery  of  the  estate  or  the  mesne  profits. 
Sturgii  v.  Morsey  3  De  G.  <&  J.  1. 

Upon  the  grant  of  an  annuity  secured  on 

real  estate,  a  term  was  vested  in  trustees,  to 

raise  and  pay  the  arrears,  nnd  hold  the  surplus 

of     the    proceeds    for    the    grantor: — Held, 

that   the  relation  of  trustee  and  cestui  que 

trust  being  created,  as  between  the  trustee 

and   the  grantor  and  the  grantee,  the   case 

came  within  8  <&  4  Will.  4,  c.  27,  s.  25,  and 

that  the  annuitant's  right  to  arrears  was  not 

limited  to  six  years,  under  s.  42,  as  against 

the  p^runtorand  his  subsequent  incumbrancers. 

Lewis  V.  Duncambe,  29  Beav.  175;  80  L.  J., 

Chanc.  732,  867;  7  Jur.,  N.  S.  695.     But  see 

Bermingham^  In  re,  4  Ir.  R.,  £q.  187,  195, 

196. 

Ciiarities  are  trusts,  ond  are,  as  such,  with- 
in the  operation  of  the  above  section.  St. 
Mary  MagdaUn,  Oxfordy  v.  Att.  Oen,,  6 II.  L. 
Cas.  189;  8  Jur.,  N.  S.  675;  26  L.  J.,  Chanc. 
620. 

Where  the  attorney-general,  having  no  in- 
dependent rights  of  his  own,  stands  only  in 
the  same  situation  as  those  who  are  entitled 
to  the  benefit  of  a  charity,  if  they  are  barred 
by  lapse  of  time,  he  is  equally  barred.     lb. 

A  testator  charged  all  his  real  estate  with 
payment  of  his  debts,  if  his  personal  estate 
was  insufi&cient  to  pay  them,  and  directed  his 
executors  to  raise  sufficient  for  their  payment 
by  mortgage  or  otherwise : — Held,  that  this 
did  not  create  uu  express  trust  within  the 
exception  contained  iu  the  8  &  4  Will.  4,  c. 
27,  s.  25.  Dickenson  v.  Teasdale,  1  Do  G.,  J. 
&  8.  52;  9  Jur.,  N.  S.  237;  32  L.  J.,  Chunc. 
37;  7L.  T.,  N.  S.  655. 

B.,  in  consideration  of  a  sum  of  money,  by 
indenture  granted  an  annuity  for  lives,  and 
by  the  same  instrument  demised  the  lands 
out  of  which  the  annuity  issued  to  a  trustee 
for  a  term  of  years  upon  trusts,  for  the  better 
securing  the  annuity: — Held,  that  the  crea- 
tion of  the  term  oi^erated  to  create  the  relation 
of  trustee  and  cestui  que  trust  between  the 


trustee  of  the  term  and  the  owner  of  the 
lands,  and  to  avoid  the  bar  of  the  8  &  4 
Will.  4,  c.  27,  so  long  as  the  term  had  not 
determined  by  effluxion  of  time.  Berming- 
ham.  In  re,  4  Ir.  U.,  Eq.  187. 

By  a  post-nuptial  settlement  dated  In  1814, 
made  in  pui*suancc  of  an  ante-nuptial  agree- 
ment, after  reciting  that  the  husband  had 
agreed  to  settle  1,000^.  in  manner  thereinafter 
mentioned,  and  to  enter  into  the  covenants 
thereinafter  contained,  and  reciting  that  this 
sum  had  bci'n  paid  to  G.,  it  was  witnessed 
that  G.  covenanted  with  the  settlor  that  he 
would  hold  that  sum  uix)n  trust,  with  the 
approbation  of  tiie  settlor,  to  invest  it,  in  the 
joint  names  of  the  settlor  and  himself,  either 
in  the  public  funds  or  in  government  or  real 
securities,  and  would  hold  the  trust  funds 
and  securities  upon  trust  for  the  settlor  and 
his  wife  during  their  respective  lives,  and 
after  their  death  upon  trust  for  the  benefit  of 
their  children;  and  the  settlor  covenanted 
that  he  would  at  the  expiration  of  twelve 
months  pny  to  G.  another  sum  of  1,0002.  to 
be  held  by  him  upon  the  same  trusts  as  the 
first  sum.  G.  died  in  1821,  and  the  settlor, 
having  survived  his  wife,  died  in  1868. 
Neither  of  the  sums  was  really  paid  to  G.,  or 
invested  in  the  joint  names  of  G.  and  the 
settlor:— Held,  first,  that  the  settlor  had  con- 
stituted himself  a  trustee  of  the  first  sum, 
and  that  his  estate  was  liable  for  his  breach 
of  trust  in  not  seeing  that  it  was  invested, 
notwithstanding  the  Statute  of  Limitations. 
Stone  v.  Stone,  5  L.  R.,  Ch.  74;  39  L.  J., 
Chanc.  190;  22  L.  T.,  K.  8.  182. 

Held,  secondly,  that  as  to  the  second  sum, 
the  settlor  was  in  the  position  of  a  simple 
covenantor,  and  that  the  remedy  of  the 
claimants  for  his  breach  of  the  covenant  waa 
baiTcd  by  the  statute.     lb, 

A.  entered  into  articles  of  agreement  for 
leases  of  ninety  nine  years  from  Lady-day, 
1768,  of  building  land  abutting  on  the 
Tiiames,  with  trustees  who  were  tenants  in 
fee.  8oon  afterwards,  by  a  local  act,  A.  and 
others  were  empowered  to  embank  the 
Thames,  and  win  part  of  the  bed  of  it.  It 
enacted  that  the  ground  and  soil  of  the  river 
to  be  inclosed  and  embanked  in  the  front  of 
each  house  should  vest  in  the  owner  of  the 
house  according  to  his  respective  estate,  trust, 
or  interest.  A  portion  of  the  bed  of  the  river,, 
fronting  the  land  cm  which  he  had  built 
houses  under  his  leases,  was  reclaimed  by  him> 
pursuant  to  the  statute,  and  tie  occupied  it 
more  than  twenty  years  before  Lady-day, 
1867.  No  lease  of  the  reclaimed  land  was 
ever  executed  either  by  the  trustees  or  by  A. 
The  leases,  if  they  had  been  granted,  wouldi 
have  expired  at  Lady-day,  1867.  No  rent 
was  ever  paid  by  A.  in  respect  of  the  re- 
claimed land:— Held,  that  by  the  local  stat- 
ute, the  fee  simple  of  the  reclaimed  land  was- 
vested  in  the  trustees;  and  that  their  repre- 
sentatives were  not  barred  by  3  &  4  Will.  4,  c. 
27,  and  were  entitled  to  the  reclaimed  land  at' 
Lady-day,  1867.  Drummond  v.  Sant^  6  L. 
R.,  Q.  B.  763;  41  L.  J.,  Q.  B.  21;  25  L.  T.,. 
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K.  S.  419;  SO  W.  R  18;  distinguishing  Doe 
A.  Stameay  v.  Rode,  Car.  &  H.  540;  4  H.  di 
Q.  30;  G  Jur,  266. 

The  proriio  in  Bcction  7  of  Ihe  3  A  4  Will. 
4,  c.  ST,  applies  to  octunl  direct  trusts,  and  is 
not  limited  to  cxpTcsa  tnisU.     lb. 

Under  n  devist)  of  laud  upon  trast  forsale, 
the  proceeds  to  be  considered  ns  part  of  tlie 
))crBonRl  eslare,  tlie  Iriistees  nlJowed  part  of 
the  land  to  rcmiiin  unsold  for  fifty  years:— 
Held,  tlint  tlie  trust  wds  «n  express  trust 
n-itliin  8  &  4  Will.  4,  c.  37,  (he  Statute  of 
Limitations,  s,  23.  and  a  decree  fortlie  execu- 
tion of  the  trust  of  tlio  unsiild  Innd  was  mode 
nt  tlio  suit  of  a  residmiry  le<j|iitee.  MuUme  v. 
Bi(}g,  18  Ij.  It.,  E(].    240;  22  W.  It.  400. 

A.  devised  his  rt-nl  estate  to  B.,  cliargcd 
with  tlie  payment  nflO.OOO/.  coeli  to  E.  and 
hia  ncplicwC.  K.  hod  no  neohcw  C,  but  liad 
a  grand -nciihow  called  C.  who  was  iinkDOwn 
to  A.  A.  died  in  1631,  sad  in  1638,  C.  claimed 
the  legacy  from  B.,  who  refused  to  pay  it  on 
the  f;round  timt  C.  wns  not  the  legatee  in- 
tended. C.  did  not  nf^ain  elniro.  U.'s  heir 
(on  whom  the  estate  descended)  by  his  will 
created  an  e;(  press  trust  "for  the  iwiyment  of 
all  charges  or  claims  then  existing"  on  the 
csUte.  and  died  before  1831.  In  1600  the 
personal  representative  of  C.  (idtliough  jire- 
vinUKJy  for  years  in  po.'iacssion  of  tlic.pruvious 
correspondence  about  tlio  legacy)  claimeil  tlie 
10.000^,.  from  the  person  Iben  in  poB8ession 
of  tile  lands  charged,  subject  to  the  lust- 
mentioned  trusts:— Held,  that  the  claim  was 
barred  by  lapse  of  time  and  C.'s  knowledge 
or  means  of  knowled{[cof  hisriglits.  noCwitb- 
*t.iiidirg  the  express  trust.  Carq/  v.  Cuthbert, 
52  W.  U.  340— Ir.  R. 

An  executor  who  has,  under  the  terms  of 
itlie  witi,  active  duties  iis  a  Irtistt^c  to  perform 
in  respect  to  thenisin?  and  investment  of  a 
legacy  bequeathed  upon  trust  for  a  minor,  by 
iissenting  to  it  becompH  an  express  trustee,  so 
118  to  save  tlie  bar  ..f  the  3  &  4  Will.  4,  c.  27, 
s.  40.   O'lUitbjv.  Walali,  GIr.  It..  Eq.  535— B. 

A  testator  having  devised  lands  to  Rand 
W..  ns  IruBlees  of  his  will,  with  power  to 
.grant  leases  of  such  duration  ns  tliuy  should 
think  advisable,  directed  that  W.  should  re- 
(■eive  the  rent  to  be  reacrved,  ution  certain 
.IriistB.  On  t^e  deatli  of  W.,  hia  heir-at-law, 
JI.,  entered  into  possession  of  the  whole  of 
tlio  lands: — Hdd,  in  a  suit  for  an  account  by 
one  of  the  cestui*  que  trust  of  the  rent,  that 
II.  was  an  express  trnsHe  ot  the  rent  within 
s.  25  of  the  Statute  of  Limitations,  3  &  4 
1Vill.  4,  c.  27,  ond  that  the  plaintiff  was  en- 
titled to  rely  upon  tlic  section,  although  there 
was  an  absence  of  evidence  that  W.  was  the 
■Bnrviving  trustee  .of  tlio  will.  Smith  v.  SmUlt, 
lOIr.  R,  Eq.  273- V.  C. 

To  prove  a  conveyance  for  value  within  * 
'25,  the  defendant,  who  was  the  eldest  son  of 
JI.,  offered  in  evidence,  as  proof  of  alost  deed. 
;i  memorial  in  the  registry  of  deeds  office  of 
adoed,  to  which  il.,  A.,  M.  and  O.  were  par- 
ties, whereby  II.  conveyed  the  lands  to  M. 
and  O.  upon  certain  trusts,  which  ivero  not, 
however,  discloscd'by  the  memorial.     It  was 


also  proved  that  in  the  same  jear  io  wluch 
the  deed  boredatea  marriage  was solenmlml 
between  H.  and  A.:  and  thtit  H..  until  hit 
death  in  18G3,  and  thenceforwnrd  thedelesd- 
nnt,  hnd  been  continuously  ia  posHCsrion  and 
in  receipt  of  the  rent  for  "their  owd  use  and 
benefit :— Held,  that  it  might  be  inferred  tlitt 
the  lost  deed  was  a  eettlemcat  executed  ob 
the  marriage  of  U.  and  A.,  uuder  which  Q. 
took  n  life  estate,  and  the  defendant  an  a- 
tate  in  remainder,  and  that  undiT  it  the  ik- 
fendant  wns  a  purchaser  for  value.     2b. 

Held,  also,  that  the  sUtute  bc(:u)  to  ma 
in  the  defendant's  favor  from  the  tinK  of  lbs 
execution  of  the  deed.     lb. 

The  Statute  of  Limitations  does  not  applr 
to  on  express  trust  for  a  legacy,  yet  where  the 
beneficiary  or  his  represeatntivs  has  aitored 
a  very  long  time  to  elapse  without  •tlempt- 
ing  to  enforce  the  trust,  equity  wilL  wiien  en- 
forcing it,  apply  as  to  interest  on  the  legacy, 
the  principle  of  the  statute.  Thompiom  t. 
Battwood,  a  L.  R.,  App.  Cos.  215— H.  L, 

A  will,  in  1607,  began  thus:  "I  appoiDl 
my  after-named  executor,  Chnrles  E..  my 
youngest  brother,  to  be  trustee  forthc  follow- 
ing legacies."  Bevera!  were  then  nnined,  sod 
the  will  went  on,  '■considuring  tliat  money 
will  bo  more  essential  to  my  dear  brotlier, 
Bamuel  E.,  than  a  distant  possession  of  land, 
I  bequeath  to  Samuel  E.  during  his  natural 
lifeiho  interest  of  3,000^.  and  oftcrhis  destfi, 
to  his  eldest  si>n,  James  E..  by  his  last  wtfc; 
Margaret  J.,  orM.,  or  B.,  till  he  attains  twen- 
ty-one, and  then  to  obtain  the  prineipnl.  In 
order  that  my  youngest  brother.  Charles  E.. 
shall  bo  liable  to  all  my  lawful  debts  of  every 
description,  and  |iay  them  as  soon  as  he  can. 
and  also  pay  my  legacies  when  regularly  due, 
nnd  ull  expenses;  and  to  enable  him  to  do  all 
this,  I  bequeath,  unconditionally,  to  liim  all 
uiy  catntesaiid  landed  property,  with  all emolu- 
mentsbclonging  to  them,  in  tlie  eiinnty  of 
Armagh;  I  also  bequeath  to  him.  the  said 
Charles,  all  tny  estates,  Ac,  with  all  their 
emoluments,  in  the  county  of  Louth,  or  else- 
wliere:"— Held,  that  the  will  constituted  an 
express  trust,  so  as  to  prevent  the  statute  ap- 
plying to  it.    lb. 

But,  there  having  been  no  proceedings 
taken  until  1872  with  the  direct  purpose  of 
enforcing  payment  of  the  legacy  (thougli  iithet 
proceedings  connected  with  the  will  lisd  been 
going  on),  and  the  estates  having  passed  iDla 
the  bunds  of  the  representatives  of  the  originnl 
trustee,"  the  interest  on  the  legacy  was  direct- 
ed to  be  calculated  only  from  six  years  before 
filing  thebitL     lb. 

The  word  "uiicondilionnlly,''  as  uiicd  in  llic 
will,  did  not  mean  without  any  condition  an- 
nexed to  the  puymeiit  of  the  legacies,  but 
that  the  trustee  was  made  absolute  owner  of 
the  fee  simple  for  ilic  pMrposu  of  doing  whit 
tlie  testator  hiid  ordfnJ.     II: 


Other  caiai  of  trust 
cesLuis  que  trust  ci'iit 
Will.  4.  c.  27,  n|>|ilii 
cbired  !ind  express  Ini' 


.]— Tiie  proviso  as  to 
iiieil  ins.  7  of  3  £4 
only  to  cases  of  As- 
%  mill   not  to  npgtsoB 
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liol^ing  .  tinder  an  afirreemcnt  to  pnrcliase. 
J>oe  a .  Stanimy  v.  Jloek,  Car.  &  U.  54» ;  4  M. 
&  O.  30  ;  0  Jur.  2C6.  But  see  Drummond  v. 
«»#•«,  C  n.  R,  Q.  B.  703;  41  L.  J.,  Q.  B.  21, 
ao;    2S  t..  T.,  N.  S.  410,  433;  20  W.  K.  18. 

^  Tlie  object  of  the  statute  was  to  settle  the 
rigjUts  of  persons  adv^rpely  litigating  with 
«acli  ot  lier,  not  to  deal  with  cases  of  trustee 
and.  cc^stui  que  trust,  where  there  is  but  one 
»ingle  interest,  viz.,  that  of  the  iierson  bene- 
ficially entitled.  Garrard,  dem.,  Tuch^  ten., 
8  C.    IJ.  2;U;  18  L.  J.,  C.  P.  838. 

A.  ocstiii  que  trust  who  enters  into  posses- 
»io  1  of  land  becomes  at  luV  tenant  at  will  to 
tUc  triistco.     /ft. 

Tlio  3  &  4  Will.  4,  c.  27.  s.  3,  does  not 
apply  to  a  cestui  que  trust  holding  possession 
ot*  land  under  the  trustee.     lb. 

In  1 7G 7,  the  residue  of  a  satisfied  term  of 
500  ycai-s  (created  in  1760)  was  assigned  to  a 
trustee  for  11.  to  attend  the  inheritance;  in 
1844,  the  administrutor  of  the  trustee  brought 
ejectment  on  behalf  of  persons  who  claimed 
tUc    beneficial  interest  through  II.,  the  de- 
fendants also  claiming  it  under  title  derived 
through  H.     The  owner  of  the  legal  interest 
In    tiie   term  liad  never  been    in  possession. 
JNo    demand   of  possession   had  been   made 
before  action  brought: — Held,  that  the  action 
was    not    mainiaiuablc,  for,    if     a    tenancy 
at   will  existed  as  between  the  trustee  and 
cestui  que  trust,  it  had  not  been  determined 
by  demand  of  possession;  and  if  no  tenancy 
existed  such  as  to  render  necessary  a  demand 
of  possession,  then  the  action  might  have  been 
bniught  twenty  years  before,  and  was  consc- 
quenlly  barred  by  o  «&  4  Will.  4,  c.  27,  ss.  2 
and  3.     Doe  i\.   Jaeotw  v.  Phillips,  10  Q.  B. 
130;  11  Jur.  092;  10  L.  J.,  Q.  B.  2C9. 

The  doctrine  that  a  cestui  que  trust  who  is 
in  possession  of  the  estate  by  the  consent  or 
acquiescence  of  the  trustee,  must  be  regarded 
OS  his  tenant-at-wil!,  only  npplies  where  the 
cestui  que  trust  is  the  actual  occupant;  where 
he  is  merely  allowed  to  receive  the  rents,  or 
otherwise  deal  with  the  estate  in  the  hands  of 
occupying  tenants,  he  is  merely  the  agent  of 
the  trustees.  Melting  v.  Leak,  10  C.  B.  052; 
3  C.  L.  R.  1017;  1  Jur.,  N.  S.  759;  24  L.  J., 
C.  P.  187. 

The  management  of  an  estate  was  intrusted 
by  the  trustees  in  fee,  to  the  cestui  que  trust 
ftir  life,  as  beneficial  owner,  and  the  latter, 
having  never  been  in  actual  occupation,  let 
C.  into  possession,  who  occupied  during  the 
life  of  the  cestui  que  trust  for  more  than 
twenty  years,  without  paying  rent  or  ac- 
knowledging title: — Ileld,  that  a  tenancy-at- 
will  had  not  been  created  between  the  cestui 
que  trust  and  C,  and  that  C.  had  therefore 
acquired  a  good  title  by  adverse  possession 
under  the  3  &  4  Will.  4,  c.  27.     Ih. 

The  possession  of  trustees  cannot  be  adverse 
to 'their  true  cestui  s  que  trust,  and  the  fact 
that  for  u  iwards  of  twenty  years  they  have 
treated  the  land  as  belonging  to  one  cestui 
que  trust,  whereas  in  fact  it  belonged  to 
another  cestui  que  trust,  does  not  operate  as 
a  l>ar  under  the  Statute  of  Limitations.  Lister 


v.  Pickford,  11  Jur.,  N.  S.  049;  84  L.  J., 
Chanc.  582;  13  W.  R.  827;  12  L.  T.,  N.  B. 
587— R. 

A  mortgagee  of  real  estate  made  by  way  of 
a  conveyance  to  a  trustee,  upon  trust  to  sell 
at  discretion  and  out  of  tlie  proceeds  of  sale 
to  pay  the  mortgage  debt,  and  to  pay  the 
surplus  moneys  to  the  mortgagor,  does  not 
constitnte  an  express  trust  in  favor  of  the 
mortgagor  within  8  &  4  Will.  4,  c.  27,  s.  25. 
Locking  v.  Parker,  42  L.  J.,  Chanc.  257;  8  L. 
R.,  Ch.  80;  27  L.  T.,  N.  8.  035;  21  W.  R. 
113;  reversing  B,  (7..  41  L.  J.,  Chanc.  544; 
27  L.  T.,  N.  a  29;  20  W.  R  737— R. 

Under  such  a  mortgage  the  only  right  of 
the  mortgagor  is  to  redeem,  and  he  cannot 
file  a  bill  for  a  sale.  The  only  right  of  the 
mortgagee  is  to  have  the  property  sold,  and 
he  is  not  entitled  to  foreclose.     Ih, 

The  mortgagor's  right  to  redeem  under 
such  a  mortgage  is  barred  under  section  28 
by  twenty  years'  possession  by  the  mortgagee 
without  any  acknowledgment  of  the  mort- 
gagor's title.     Ih. 

In  1824*an  estate  was  conveyed  to  A.  in  fee 
by  way  of  mortgage,  the  conveyance  being 
upon  trust  to  sell.  A.,  by  his  will,  executed 
in  February,  1820,  devised  his  real  estates  to 
trustees  for  sale,  and  to  hold  the  proceeds  as 
part  of  his  personal  estate;  he  then  devised  to 
the  same  trustees  all  estates  vested  in  him  by 
way  of  moitgage  or  in  trust  for  any  persons 
on  payment  to  them  of  the  mortgage  moneys 
to  convey  the  mortgaged  hereditaments  to 
the  ])crsons  entitled  to  the  equity  of  redemp- 
tion in  the  same,  and  directed  that  the  mort- 
gage moneys  when  so  paid  to  them  should  be 
held  upon  the  same  trusts  as  declared  con- 
cerning his  personal  estate.  Subsequently  to 
the  date  of  his  will  A.  purchased  the  equity 
of  redemption  in  the  estate,  and  entered  into 
possession,  but  no  conveyance  was  ever  made 
to  him.  A.  died  in  October,  1820,  leaving 
Y.  and  C.  his  co-heirs- at- 1  aw.  In  1827  the 
trustees  of  A.'s  will  entered  into  possession  of 
the  estate,  and  administered  and  dealt  with 
the  net  rents  and  profits  in  accordance  with 
the  trusts  of  the  will  for  more  than  forty 
years.  In  1809  the  representatives  of  Y.  set 
up  a  claim  to  tiirce-fourths  of  the  estate,  on 
the  grounds,  first,  that  A.  having  died  in- 
testate as  to  the  estate,  one  moiety  descended 
on  Y.  ns  one  of  his  heirs-at-law;  secondly, 
that  C.  having  by  deed  released  all  her  right 
and  interest  m  the  estate  to  the  trustees  of 
the  will,  such  release  operated  in  favor  of  (in 
the  events  which  happened)  A.'stwo  residuary 
legatees,  of  whom  Y.  was  one,  and  conse- 
quently that  a  moiety  of  the  other  moiety  of 
the  estate  also  belonged  to  them : — Held,  that 
although  A.  died  Intestate  as  to  the  estate, 
and  a  moiety  thereof  descended  on  Y.  as  one 
of  his  co-heirs,  yet  that  the  claim  of  Y.'s 
representatives  was  barred  by  the  Statute  of 
Limitations,  there  being  no  trust,  express  or 
implied,  on  the  face  of  the  will,  in  favor  of 
the  testator's  heirs.  Tardley  v.  HoUomd,  88 
L.  T.,  N.  S.  301;  20  L.  R.,  Eq.  428— V.  C. 
B. 
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A  testator,  by  n  ^tIII  made  in  1TT&,  derised 
frecbiilds  UDto  bis  ^on  A.,  nud  the  licira  ol 
hie  body,  "  upon  spocinttrustuiid  confliicnce  " 
that  in  case  be  ahoulil  leave  no  issue  at  his 
body,  he  would  not  do  or  ButTer  any  act  in 
law  or  otherwise  to  prevent  the  levcral  fol- 
Iiiwing  limitations  of  tbo  estates  from  taking 
I'tTett.  And  the  testator  devised  (in  ciisc  his 
eon  should  diu  leaving  no  issue  at  liin  body) 
ttic  tfL-eholda  lo  trustees  in  Inist  (subject  to 
certain  prior  limitations)  for  B.  (the  plaintiff's 
grandrather)  for  life,  with  remainder  to  11. 's 
eldest  son  (the  plainiiS's  futher)  in  tail.  A. 
died,  leaving  no  issue.  The  statement  of 
elaim  alleged  that,  upon  the  death  of  I),  in 
18S3.  the  plaintiff's  fiitiier  became  entitled, 
ns  tenant  in  tnil,  to  the  possession  of  the  prop- 
erty. Tbe  defendant  demurred,  on  the  ground' 
tlint  tbc  alleged  trust  contained  in  the  will 
did  not  operate  to  prevent  A.  fmm  suffering  a 
n-covery;  that  the  recovery  sufiered,  by  A. 
^113  valid  to  defeat  the  estates  limited  over  in 
cnsQ  A.  shDuld  dio  leaving  do  issue  of  bis 
body;  and  "on  oilier  grounds  sufficient  in 
law  to  itusiain  this  demurrer:" — Held,  Grst, 
that  tbo  right  tosuffcra  recovery  viis  a  Deces- 
sary  incident  to  a  legal  estate  tail,  not  in  the 
lenst  interfered  nitli  by  the  expression  of 
''trust  and  confidence  "  that  the  tenant  ia 
tail  would  Dot  do  so,  and  that  the  recovery, 
when  suffered,  defeated  the  limitations  over 
contained  in  tiio  will.  DawHni  v.  Penrhj/n, 
ao  L.  T.,  N.  8.  880— V.  C.  M.:  affirmed  on 
appeal,  37  L.  T.,  N.  8.  80;  28  W.  It.  8;  8  L. 
it..  Ch.  DiT.  fll8-C.  A. 

Held,  secondly  (assuming  the  Hniitntions 
over  to  liave  taken  effect),  that,  as  On  tbo 
plaintifTs  own  statement  his  title  accrued 
more  thiin  twenty  ycai's  before,  the  Statute  of 
Iiimitiitinns  wus  au  absolute  bar  to  Ills  claim. 
and,  as  the  demurrer  stated  ''some  ground  of 
law,"  the  defense  of  the  statute  was  properly 
raised  upon  tiiis  domurnT.     Jlf. 

OoiM  of  fraudulMit  concsalmont  of  rlghta.] 
—[By  3  &  4  Will.  4,  c.  27,  s.  28,  t;i  tfwry  com 
fffa  amc^aUd  fraud,  tfifright  of  tht  peraon  to 
Mng  a  tuit  in  equity  for  tlit  rtconery  af  any 
land  or  rent  ofiehieh  he,  or  any  pertrni  througk 
vjhifm  he  claims,  may  Jiave  been  dirtied  l/y  sucA 
fra-id,  tlutU  bt  deemed  to  kane  firtt  accrued  at 
I'nd  nut  before  the  time  at  which  tueh  fi'aud 
eAall  OF  wi(A  reatonabU  diligence  might  liana 
been  firat  knoaa  or  di»coi>eral :  Provided  that 
nothing  in  tlii*  elaiue  contained  »hali  auible  any 
mener  of  lands  or  rent*  to  hate  a  «*((  in  equity 
for  the  recovery  of  such  lands  or  rents,  or  for 
setting  aside  any  eonceyanu  of  tuck  land»  or 
rents,  on  account  of  fraud,  against  any  bond 
Jidt  purchaser  for  valuable  eonsideraiion  uho  lias 
not  assisted  in  the  commission  of  such  fraud, 
iind  who  at  the  time  that  lie  made  the  purchase 
did  not  know  and  had  no  reason  to  belie!>e  that 
liny  such  fraud  had  been  committed.  ] 

To  prove  that  a  fraud  was  concealed,  within 
the  meaning  of  this  section,  it  is  notsufiicient 
(u  show  thitt  the  party  was  in  such  an  imbecilo 
or  an  uncultivated  condition  of  mind  that  it 
was  scarcely  possible,   tltough    tbo    alleged 


fraud  was  by  Mi  open  act,  that  be  sliaald 
have  discovered  the  fraud,  if  tbe  coiiditi«Maf 
his  mind  was  not  that  of  actunl   lunacy;  for 

tlia  court  cannot  pi)Siibly  estimate  f'lr  (his 
purpose  the  chance  which  tbe  Btnte  of  mind 
and  education  of  a  man  may  allord  of  bif 
making  such  discovery,  and  ia,  therefore, 
compelled  to  assume  that  every  one  not 
iictuidly  a  lunatic  is  competent  to  judge  of 
and  to  obtain  advice  conceming  bis  rights, 
and  to  aasert  them  if  neceasuiy.  Maniig  v. 
Dewicke,  3  Kay  &  3.  S42. 

In  1825,  a  debtor,  on  his  insolvciicy  omitted 
from  his  schedule  (which  he  verified  on  oath) 
an  estate  to  which  he  was  entitled.  In  1»3S. 
his  assignee  tiled  a  bill  in  equity  aguinst  tbe 
assignees  under  a  subsequent  baiikruptcr  and 
oilwrs,  for  the  recovery  of  the  pn>perty;— 
Held,  tli:it  the  claim  was  not  barred  by  Iha 
statute,  there  having  been  a  conctiili^il  fraud. 
Hturgit  V.  Moree,  24  Beav.  541;  alfirmed  oa 
appeal.  3  De  G.  ti  J.  1. 

To  a  plea  of  tbe  statute,  in  an  actioa  of 
trespass,  or  trespass  on  tbe  Case,  the  pininliff 
will  not  be  allowed  tu  reply,  as  an  equitable 
answer,  that  the  trespasses  were  underground, 
and  had  been  fraudulently  concealed  from  the 
plaintiff  till  within  six  years  before  action. 
Uanter  v.  Gibbons,  1  U.  &  N.  4,i»;  2  Jur.,  N. 
B.  1240;  20  L.  J.,  Exch.  1. 

A  person  whose  legal  title  to  lands  is  barred 
by  8  &  4  Will.  4,  c.  27,  may,  if  he  liaa  been 
deprived  by  a  concealed  fniud,  reeaver  by  a 
suit  in  equity  under  s.  20,  but  he  is  hound  to 
show  with  tbe  utmost  strictness  that  lie  is  en- 
titled to  the  privilejro  given  liy  tliat  suction. 
Clietliam  v.  Hoare.  89  L.  J.,  ChaDc.  378;  9  L. 
R,  Eq,  C71 ;  22  L.  T..  N.  S.  57— V.  C.  M. 

Therefore,  where  a  plaintiff  sued  to  recover 
pro|ierty  to  which  his  predecessor,  as  he  al- 
leged, became  entitled  in  1789,  and  insisted 
that  a  register  book  Ci>ntnining  a  ecriiflcate 
of  marriage,  forming  tbo  princiJiaC  linli  in  his 
title,  had  been  fmudulently  mutilated  in  order 
to  prevent  him  or  his  ancestors  from  oblaiu- 
ing  evidence  of  the  marriage:— Held,  timt, 
by  rcason.iblo  diligence,  evidence  of  the  mar- 
liage  might  have  been  ascertaiji<:d  wiiLia 
twenty  years  after  the  alleged  fraud  had  bten 
couimitted;  and  that  he  had  not  brought  his 
case  within  that  section.     Jb. 

Ill  a  case  of  concealed  fraud  a  ;)uretii^s<.'r 
for  value  is  not  entitled  to  the  ptoitctioD  of 
the  proviso  at  the  end  of  s.  36  of  liie  ;i  J:  4 
Will.  4,  c.  27,  if  bis  agent  who  negutiiited 
the  purciiase  hod  in  the  course  of  the  tran- 
saction actual  knowledge  of  tiie  fmud,  or  had 
reos.m  to  believe  that  a  fraud  had  l>ecn  com- 
mitted. Vane  v.  Vane,  31  W.  R.  3S2:  23  L. 
T.,  N.  S.  320;  43  L.  J..  Cbanc.  2(10;  8  I,.  B., 
Oil.  383.  Bee  S.  C,  27  L.  T.,  N.  S.  GW;  21 
W.  R.  08— V.  C.  M. 

Bytbawordsa  "bona  fide  putchiiscr"  in 
B.  28,  is  meant  a  person  who  has  givuu  full 
value  fnr  tlio  property.    lb. 

The  section  applies  where  the  persiin  who 
has  been  kept  out  of  possession  by  a  con- 
cealed fraud  has  had  all  along  a  legal  right 
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to  enter,  as  well  as  where  lie  has  had  only  an 
equital>le  risrht.     lb, 

A,  plaintifF  atlcpred  in  his  bill  that  his  father 
married  A.  in  1797.     Three  weeks  before  the 
marriage  his  mother  A.  had  borne  a  son  B., 
but  the  fact  of  his  having  been  born  l>eforo 
"wecllock  was  carefully  concealed,  and  he  was 
l>r<>n^ht  up  as  a  legitimate  son  and  heir  ap- 
|3areiit  to   his   father's  title  and  estates,  to 
'wliicli  he  eventually  succeeded.     B.  married 
C.  in  1823,  before  his  fatber^s  death,  and  he 
diccl  in  1842,  leaving  D.  his  eldest  son  and 
tieir.       In  1800  the  pluintiif,  who  was  the 
eldest  son   bom  after  the  marriage  of  his 
futlier  to  A.,  discovered  the  fact  of  B.'s  ille- 
^tiniacy,  and -also  that  that  fact  was  known 
to  1^..  andalfiotothe  father  of  0.  upon  the 
negotiation  for  the  marriage  of  B.   and  C. 
lie  prayed  a  declaration  of  his  title,  and  an 
ticcoaut  of  rents  and  profits  against  D. : — 
Held,  that  the  bill  sufficiently  alleged  a  con- 
cealed fraud,  which  the  plaintiff  could  not 
with  reasonable  diligence  have  known  sooner; 
that  O.  must  be  taken  to  have  bad  notice  of 
ll.^s  illegitimacy  through  the  communication 
thereof  to  her  father  upon  tlie  negotiation  for 
a  settlement  on  lier  miu'riage  with  B. ;  and 
that  her  son  D.,  claiming  through  the  same 
marriage  settlement,  was  equally  affected  with 
the  same  notice,     ih. 

The  plaintiffs,  the  owners  of  coal  mines, 
discovered  in  1872  that  the  defendant  more 
than  six  years  previously  had,  when  working 
an  adjoining  colliery,  worked  a  large  quantity 
of  the  plaintiffs'  coal  by  breaking  their 
boundary.  There  had  been  no  subsidence  of 
the  surface  or  anything  to  put  the  plaintiffs 
on  inquiry,  and  the  defendant,  in  plans  which 
he  kept  of  the  workings  in  his  own  mine,  had 
cot  marked  the  illegal  workings: — Held,  that 
the  omission  in  the  plans  was  not  sufficient  to 
constitute  a  case  of  concealed  fraud  so  as  to 
entitle  the  plaintiffs  to  an  account  and 
damages.  Dawes  v.  Bagnall,  23  W.  R.  690 
-  V.  C.  II. 

Effect  of  acquiescence,  &c.] — [By  3  <&  4 
Will.  4,  c.  27,  s.  27.  nothing  in  the  act  contained 
shall  he  deemed  to  interfere  with  any  rule  or 
jurisdiction  of  courts  of  equity  in  refusing  relief 
on  the  ground  of  acquiescence  or  otherwise  to 
any  person  wJiose  right  to  bring  a  suit  may  be 
not  barred  by  virtue  of  the  act.] 

III.  Limitations  op  Personal  Actions  and 

Pkoceedings. 

1.  Periods  of  Limitation;    and  when    Time 

begins  to  run, 

(a)  In  Respect  of  Particular  Causes  of  Action 
and  Subject-jyiattei-s. 

General  provisions  of  statutes.] — [By  21 
Jac.  1,  c.  10,  s.  8,  all  actions  of  trespass  quare 
elausumf regit f  all  actions  of  trespass,  detinue, 
actions  sur  trover  and  replevin  for  tzhing  away 
of  goods  and  cattle,  all  actions  of  account  and 
vpoji  the  case  {other  than  such  accounts  as  con- 
cern the  trade  of  merchandise  between  merchant 


and  merchant,  their  factors,  or  servants)  (but 
by  19  &  20  Vict.  c.  97,  s.  9,  this  exception  is 
repenled),  all  actions  of  dd>t  grounded  upon 
any  lending  or  omtrnct  without  specialty,  all 
actions  of  debt  for  arrearages  of  rent,  and  all 
actions  of  assault,  menace,  battery,  wounding, 
and  imprisonment,  or  any  of  them,  shall  be 
commenced  and  sued  within  the  time  and  limita- 
tion hereafter  expressed,  and  not  after ;  that  is 
to  say,  the  said  actions  upon  the  case  (other  than 
for  dander),  and  the  said  actions  of  account, 
and  the  said  actions  for  trespass,  delft,  detinue, 
and  replevin,  for  goods  or  cattle,  and  the  said 
action  of  trespass  quare  clausum  fregit,  within 
six  years  next  after  the  cause  of  such  actions  or 
suits,  and  not  after;  and  the  saidactitms  of 
trespass,  of  assault,  battery,  wounding,  im- 
prisonment, or  any  of  them,  within  four  years 
next  after  the  cause  of  such  actions  or  suit,  and 
not  after ;  and  (he  said  action  upon  the  case 
for  words,  within  two  years  next  after  the  words 
spoken,  and  not  after. 

By  3  «&  4  Will.  4,  c.  42,  s.  3,  all  actions  of 
del/t  tipon  any  award  where  the  submission  is 
not  by  specialty,  or  for  any  fine  due  in  reaped  of 
any  copyhold  estates,  or  for  any  escape  (the  ac- 
tion of  debt  for  an  escape  is  abolished  by  5  & 

0  Vict.  c.  98,  s.  31),  or  for  money  levied  on  any 
fl.fa.,  shall  he  commenced  and  sued  within  six 
years  after  the  eaiis^  of  such  actions  or  suits.] 

Contracts,  in  general.] — In  an  action  on 
promises,  the  breach  of  a  contract  is  the 
cause  of  action,  and  the  statute  runs  from  the 
time  of  the  breach,  and  not  from  the  time  of 
the  refusal  to  perform  the  contract.  Eact 
India  Company  v.  Paul,  7  Moore  P.  C.  C.  85; 
14  Jur.  253. 

The  Statute  of  Limitations  in  a  case  of  con- 
tingency runs  from  the  time  when  the  contin- 
gency hnppens.  Fen  ton  v.  ImbUrs,  1  W.  Bl. 
354 ;  3  Burr.  1 278. 

Bonds ;  upon  presumption  of  payment,  in- 
dependent of  statute.] — Before  the  3  «&  4  Will. 
4,  c.  42,  s.  3  (see  infra),  twenty  years  with- 
out any  demand  was  of  itself  a  presumption 
that  a  bond  had  been  paid.     Oswald  v.  Leigh, 

1  T.  R.  270.     8.  P.,  GolseUv.  Budd,  1  Camp. 
27;  Hillary  v.  Waller,  12  Ves.  288. 

Payment  of  moiiey  secured  by  a  bond  was 
not  to  be  presumed,  although  more  than 
twenty  years  had  elapsed  since  an  acknowledg- 
ment that  any  sum  was  due  upon  it,  if  the 
obligee,  ever  since  that  acknowledgment,  had 
resided  abroad.  Newman  v.  Newman,  1  Stark. 
101— Ellenborough. 

Indorsements  on  a  bond,  acknowledging 
the  receipt  of  interest,  or  payment  of  part  of 
the  principal,  were  not  evidence  against  the 
obligor,  to  prove  that  the  bond  was  on  foot, 
without  showing  that  they  were  on  the  bond 
recently  after  their  dates,  and  at  a  time  when 
their  purport  was  contrary  to  the  interest  of 
the  obligee.  Hose  v.  Bryant,  2  Camp.  321 — 
Ellonborough. 

The  producing  a  receipt  for  interest  within 
twenty  years,  indorsed  on  a  bond  by  the 
obligee,  was  sufficient  to  tnke  off  the  pre- 
sumption of  payment,  though  no  proof  was 
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given  when  «uch  receipt  was  Trritlen  and 
eignpil.    Bnrringttm  v.  SearU,  II  Bro.  P.  C,  '"" 


WTi.T 


a  tlini 


twenty  yeiira  "IJ,  lo  relmt  the  presumiilion  (i( 
)iByniL'iit.  tlie  obligee  gave  cvidcn<^  uf  pny- 
ment  of  intereet  l>y  the  oblirror  to  A.,  equal 
ill  'imouiit  to  tlic  interest  thnt  trnulil  bcciime 
iliii;  nil  tlic  boDil: — Held,  ihutnii  indoraemeTit 
»n  ihi-lHmdin  tlic  liandwriiing  of  tlic  obligee, 
iwid  wliitli  ripiwareil  to  hnvo  Ceen  miidi'  iit  or 
alioiit  tile  time  wlien  tlic  bund  waa  eivciited, 
but  which  ivu  not  provtd  (»  Ivivc  been  cvi;r 
seen  by  the  obligor,  stilting tliat  the  bnnil  wn8 
f(iven  iu  tlic  obligor  in  trust  Tor  A..,  mis  nd- 
luiisilile  to  cimni'Ct  tlic  p:iyment  of  interest 
Willi  llie  bond,  GU-idoa  v.  Attirt,  1  C.  AM, 
410;  3Tyr.  380. 

Bonds  and  otber  ■p«c1«1Um)  under  3  &  4 
Will. 4,  c.  4a,  t.  3.]— [By  3  &  4  Will.  4,  r.  43, 
B.  3.  nil  aetiiiiit  nfdAt/or  rent  up"ii  an  indtn- 
luTe  tif  demUe,  all  aettoni  ofeoteaaitt  or  ilcbl 
upon  nmj  bond  or  other  ipecialt;/.  and  alliielioiu 
of  debt  or  tcire  fiKiat  vpon  any  rerognunnce, 
and  itl»o  all  aeiioiu  ofddit  vpoa  any  award, 
where  tlie  tulrmution  u  not  by  tpieialti/,  iliatl  be 
fommeaced  and  tutd  witlim  llie  lime  and  limita- 
tion, hereinnfter  eipraaed,  and  nnC  ofler ;  that 
ta  (•'  laij.  the  taid  action*  ofdebtjbr  rent  upau 
an  indentare o/ demiie or eotenant.  ordebtiipon 
any  bond  or  other  tpecialty,  iiclioiit  of  debt  or 
leirn/iici'ii  vpon  recognitanee,  Kithin  tea  yean 
qfter  Ike  end  of  this  pretmt  teuion  of  Parlia- 
ment, or  leithin  tteentg  year*  n/Icr  the  caute  of 
*uch  actiont  or luitt,  but  not  after;  andtheiaid 
oilier  aetimw  mthiu  three  yeart  after  the  end  of 
(A*  then  temioH,  or  teithin  tie  year*  nfter  the 
eaute  of  tuck  actiont  or  tuits;  provided  tliat 
nolliitt/j  therein  eaiitained  it  to  extend  to  any 
aetioa  given  by  any  tiatule  where  the  time  for 
bringing  melt  actiont  by  any  eliitvte  U  tpeei'ilty 
limiled.] 

This  provision  did  not  npply  to  notions 
commenced  bi.'forc  21tli  July,  1833,  when  it 
waa  passed.  Paildoit  v.  Barthtt.  0  N.  &  JI. 
383;  3  A.  &  E.  884;  1  U.  &  W.  477. 

Tlie  limitntion  ia  Actions  for  arrears  of  rent 
under  an  indenture  is  governed  by  the  nbove 
statute.  Paget  v.  Foley,  3  Scott,  >30;  2  Biug. 
N.  C.  079;  2  Hodges,  33. 

An  action  for  arrciirs,  upon  n  covenant  for 
payment  of  an  annuity  contained  in  a  deed 
seeHiing  tlie  nnnaily  on  land,  is  barred  after 
twenty  years  by  t lie  above  statute;  but  not 
after  "si.^  years,  under  3  &  4  Will.  4,  c.  27,  b. 
43.  Simt  V.  Thorruu,  13  A.  &  B.  530;  4  P. 
&D.  Z2S;  4  Jur.  1183. 

To  iin  Action  of  covenant  six  years  is  not  3 
gond  plea  of  limitation.  Ifarlihorne  v.  Wat- 
ton,  5  Scott,  500;  4  Bing.  N.  C.  178;  2  Jiir. 
1S5. 

By  n  deed  between  1>.  and  II.,  D.  sold  to 
n,  beds  of  coal,  and  he  covenanted  to  pay  to 
D.  a.  sum  named  for  the  purchase-money,  "'in 
manner  and  at  the  times  following;"  that  is 
to  say,  ]>ait  in  cash  on  tbe  day  of  thoilatc  of 
tlio  decii,  and  tbe  remainder  by  five  promis- 
Boiy  notes  under  Ins  hand  bearing  even  date 
with  tbo  deed,  payJible  to  D.  or  order  (in  the 


1st  of  July  in  every  year  till  the  whole  lar- 
chiisc-money  should  be  paid,  wfiili  interest, 
unlil  the  notes  should  be  paid.  J),  declnnvl 
against  H.  on  this  deed,  alleging  triat.  tLciigli 
II.  gnve  D.  t«o  notes,  accrfling'  to  tbe  laa- 
gUiige  'if  the  covenant,  and  afterwards  paid  a 
part  of  the  principal  and  interest  mentioned 
in  those  notes,  yet  ho  did  not  pay  tlie  rt-sidue 
of  the  ptincipal  and  interest  nieiilimii'd  in 
thnso  noies,  but,  except  as  to  the  jinrt  so 
paid,  those  notes  and  somuehofthe  piircli:i5e- 
miincy  iind  interest  as  was  therein  niciilioned 
remained  wliclly  unpaid  to  D  :  — U.ld,  ■ 
gi'od  breach,  the  covcuant  extendi  ng  10  the 
payment  of  tbo  money  named  in  the  notes, 
and  nut  being  sntistied  by  the  mere  delivery 
of  the  noles;  and  that  it  was  a  bwd  pli-n,  that 
tlie  canses  of  action  did  net  nccroe  wilhin  six 
years  before  action.  Dixon  v.  HoUtroyd,  7 
El.  &  Bl.  003;  8  Jur.,  N.  8.  213;  27  L.  J., 
Q.  B.  43. 

Tbo  proper  limitntion  to  nn  action  bj  an 
incorporated  company  against  oncof  its  incjn- 
liers  for  calls  under  8  &  0  Vict.  c.  Ifl,  is 
twenty  years,  by  3  A;  4  Will.  4,  c  4->,  s.  3. 
and  not  six  years,  under  21  Jac.  1,  c.  10.  s.  3. 
Corh  and  Bandon  Hailtcay  Company  v.  Gonde, 
13  C.  B.  B27;  17  Jur.  B35;  23  L.  J.,  C.  P. 
108. 

The  33  Geo.  3,  e.  74,  a.  8,  imposes  duties 
to  be  iMiid  by  the  master  or  owner  for  every 
ship  or  vessel  of  a  cfrtnin  burden  p^saing' 
from,  to,  or  by  llamsgntc.  By  s.  10,  if  any 
muster  or  owner  shall  elude  or  avoid  pay- 
ment of  the  duties,  he  eliall  stand  charged  to 
and  be  liable  to  |Htymcnt  of  the  same,  and  the 
same  aro  to  be  rccovored  as  penalties  iniiio^ 
by  the  act.  By  s.  73,  penaltica  aro  reiover- 
nblo  by  action.  A  party  whs  sued  for  duties 
under  this  act  whi<-h  bo  had  not  |>ntd ;— Held, 
that  the  action  being  on  a  Bpci;inlty,  the 
l)eriod  of  limitntioji  was  twenty  yearn,  uniler 
3  A  4  Will.  4,  c.  43,  b.  3.  Shepjterd  v.  MU, 
11  Exeb.  53. 

By  n  deed  of  scltlemcnt  of  a  compny  it 
was  provided,  that  wlionever  any  sliares 
shoulit  Imj  transferred  to  a  new  lioldir,  the  re- 
sponsibility of  the  previous  bolder  in  respect 
of  such  shares  should  cease,  but  tliat  lis 
should  not  be  released  from  bis  proportioa  ot 
losses  (if  any)  snstaincd  by  tbe  company  up 
to  the  period  of  bis  censing  to  be  sucli  shnrc- 
holder: — Held,  tb.it  a  transferrer  of  slmrcs 
was  liable  in  respect  of  losses  that  nccrucil 

firior  to  the  date  of  the  transfer,  tbougli,  Ibc 
lability  being  by  way  of  specialty,  a  holder 
who  transferred  his  Ehares  more  tl<:in  twenty 
years  before  the  date  of  the  winding  up  was 
entitled  to  iho  benefit  of  the  Btatut'?.  Ihrtey, 
Eximrte,  2  U  It.,  Eq.  107;  U  W.  R.  417;  U 
L.  T.,  N.  9.  47-V.  C.  K. 

The  3  &  4  Will.  4,  c.  43,  s.  3,  constitutor  ^1 
bar  to  an  action  ou  n  writing  obligatory.  i:i 
those  cases  only  where  every  breach  nf  ilic 
condition  has  taken  place  more  th;in  l'.n:riLT 
ycars  previously  to  the  commencement  i>[  the 
action.  Samlenv.  CoKanI,  SD.&  T.,  t;.*! ;  15 
H.  &  W.  49:  10  Jur.  180;  15  L.  J..  KxHi  '.T. 
In  1831  an  oliligcc  of  a  bond   Drnriglit  as 
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ifcction  ogainst  the  obligor.     After  notice  of 

trial  tlic  action  abated  by  tbe  death  of  the 

oblij^or  in   1835.     The  obligor  left  a  will, 

"vrliirli   was  proved  by  tlic  executor  named 

tliei-ein.     On  the  18th  of  May,  1857,  adminis- 

trat  ion  of  tlic  goods  and  effects  of  ttho  obligor, 

'witU    tlie  will  annexed,  was  granted  to  the 

<ic fondant.      In    March,    1852,   the    obligee 

petilioned  the  Insolvent  Debtor's  Court,  and 

Uis  effects  vested  in  the  provisional  assignee, 

mrlio    commenced    an   action    on    the    bond 

a^rn^iost  the  defendant  on  the  17th  of  May, 

1838: — Held,  tlmt  the   right  of  action  was 

not  barred  by  the  8  &  4  Will.  4,  c.  42,  s.  3. 

JStnrgis  v.  Dardl,  C  II.  &  N.  120;  C  Jur.,  N. 

S-    13ol :  20  L.  J.,  Exch.  472;  8  W.  R.  653— 

Xlxch.  Cham. 

By  a  marriage  settlement,  personal  estate 
"belonging  to  the  lady  was  vested  in  trustees 
for  the  luisband  for  life,  remainder  to  the 
"Wife   for  life,  remainder  to  the  children  of 
tlic  marriage,  with  remainders  over.     Part  of 
the  settled  jfund  was  a  bond  to  secure  a  sum  of 
money  lent  by  the  lady  to  her  intended  hus- 
band,  conditioned  for  repayment  by    him, 
Tvith  5Z.  per  cent,  interest,  in  six  months,  if 
lie  should  be  called  upon  to  do  so.     There 
"were  no  children  of  the  marriage.     Neither 
principal  nor  interest  was  ever  paid  by  the 
husband,  or  by  the  wife,  wlio  wtis  his  execu- 
trix:— Held,   that  after  more  than  twenty 
years  from  tlic  date  of  the  bond,  the  repre- 
sentative of  the  trustees  was  entitled  to  en- 
force payment  of  the  sum  secured  by  the 
bond.     Mills  v.  Borthwick,  11  Jur.,  N.  8.  658; 
35  L.  J.,  Chanc.  31;  13  W.  R  707;  12  L.  T., 
N.  S.  600— V.  C.  K. 

Action,  on  the  obligatory  part  only,  upon 
two  bonds  dated  in  1828  and  1829.  Plea, 
that  the  causes  of  action  did  not  accrue  within 
twenty  years.  Replication,  that  the  causes  of 
notion  did  accrue  witl)in  twenty  years.  The 
first  bond  stated  that  M.  and  the  defendant 
bound  themselves,  and  each  of  them,  to  the 
plaintiff  in  300Z.  The  condition  (after  recit- 
ing that  3L  had  agreed  with  the  plaintiff  for 
the  sale  to  him,  for  150^.,  of  an  annuity  of 
201.  to  be  paid  to  the  plaintiff  during  the 
joint  and  several  lives  of  the  plaintiff  and  his 
wife,  and  the  survivor;  that^L  had  requested 
the  defendant  to  join  in  and  execute  the 
bond,  which  he  had  agreed  to  do,  for  secur- 
ing the  regular  payment  of  the  annuity;  and 
that  the  160Z.  had'been  paid  to  M.)  was  for 
payment  of  tl)0  annuity  by  M.  or  the  defend- 
ant, or  either  of  them,  by  equal  half-yearly 
payments,  dunng  the  joint  and  several  lives 
of  the  plaintiff  and  his  wife,  and  of  the  sur- 
vivor, and  a  proportionate  part  in  case  of  the 
survivor  dying  between  the  days  of  ))ayment. 
The  second  bond  and  condition  were  similar- 
ly framed  for  the  payment,  by  and  to  the 
same  parties,  of  an  annuity  of  lOL  The 
plaintiff  suggested  that,  in  1851,  two-and-a- 
half  years'  arrears  were  due  in  respect  of  each 
annuity,  and  were  still  unpaid.  At  the  trial, 
it  appeared  that  M.  had  paid  the  annuities 
half-yearly  down  to  1848,  but  never  till  after 
thtt  day  of  payment  fixed  by  the  condition, 


so  that  there  had  been  breaches  of  the  condi- 
tion twenty  years  before  action,  and  that  the 
arrears  suggested  were  still  due: — Held,  that 
a  new  cause  of  action  arose  upon  each  succes- 
sive breach  of  the  condition;  that,  on  the 
record  as  it  stood,  the  plaintiff  was  entitled 
to  prove  at  the  trial  breaches  within  twenty 
years;  and  that,  on  such  proof,  he  was  en- 
titled to  a  verdict  upon  the  issue  on  the 
Statute  of  Limitations.  Amott  v.  JSMen  or 
Holder;  18  Q.  B.  593;  17  Jur.  318;  22  L.  J.. 
Q.  B.  14. 

Action  by  an  administrator  of  B.  on  a  bond 
made  by  A.  to  B.,  dated  5th  of  December, 
1812.  The  condition  recited  that  B.  had 
agrcL'd  to  advance  to  A.  the  produce  of  the 
sale  of  stock  in  the  funds  without  any  other 
advantage  than  B.  would  have  been  entitled 
to  if  the  stock  had  remained  in  his  name; 
that  B.  had  sold  the  stock  and  paid  the  prod- 
uce to  A.,  and  that  it  had  been  agreed  that 
the  stock  should  be  replaced  and  transferred 
to  B.,  and  the  condition  was,  that  if  A.,  be- 
fore the  6th  of  June  following,  purchased 
stock,  and  transferred  it  to  B.,  and  paid  to 
B.,  in  lieu  of  dividends,  such  sums  as  B. 
would  have  been  entitled  to  receive  for  divi- 
dends if  the  stock  had  continued  in  his  name, 
at  such  times  and  in  such  proportions,  and  in 
such  manner  as  the  dividends  would  have 
been  payable  to  B.  if  the  stock  liad  not  been 
sold,  th.en  the  bond  to  be  void.  Breach,  first, 
that  A.  did  not  on  the  5th  of  June,  or  since, 
purchase  the  stock  and  transfer  to  B.  or  to  his 
administrator;  secondly,  that  the  dividends, 
if  the  stock  had  remained  in  B.'s  name,  would 
have  been  payable  half-yeaiiy,  and  the  first 
and  only  one  of  such  dividends  before  the  5th 
of  June  would  have  been  payable  on  the  5th 
of  Januarv,  1813;  that  on  the  11th  of  Sep- 
tember, 1824,  B.  died;  that  if  the  stock  had 
continued  in  his  name,  or  his  administrator, 
the  dividends  would  have  been  paid  half- 
yearly,  and  that  there  was  a  large  sum  payable 
in  lieu  of  such  dividends,  and  due  after  B.*8 
death,  and  that  the  stock  had  not  been  trans- 
ferred, and  A.  had  failed  to  pay  the  sum  due 
in  lieu  of  dividends.  Plea,  that  the  causes  of 
action  did  not  accrue  within  twenty  years  next 
before  action.  Replication,  as  to  the  first 
breach,  that  while  the  stock  remained  dn- 
transfcrred,  and  the  money  was  due  in  lieu  of 
the  dividends,  on  the  10th  of  September, 
1824,  A.  made  an  acknowledgment  to  B.  that 
the  stock  remained  un transferred,  by  A.  mak- 
ing satisfaction  to  B.  on  account,  and  that 
the  action  was  brought  within  twenty  years 
after  such  acknowledgment;  and  as  to  the 
other  causes  of  action,  that  they  did  accrue 
within  twenty  years.  Rejoinder,  as  to  thq 
first  part  of  the  replication,  a  traverse  of  the 
bringing  of  the  action  within  twenty  years 
after  the  acknowledgment,  and  issue  tlicreon ; 
and  as  to  the  second  part  of  the  replication, 
issue  was  joined.  It  was  proved  that  B.  had, 
since  the  advance,  agreed  to  board  and  lodge 
with  A.,  that  the  amount  was  to  be  deducted 
from  the  interest  of  the  money  which  A.  had 
borrowed,  and  that  a  settlement  ahoald  bt 
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»i«-li'  cvprv  six  moniliH.  U.  hnd  boardud  aod 
.'Hi-.-'  •!  wiiii  A.  litl  II.  B  dc:itli,  Ixit  no  aeltle- 
iiicnt  linil  ever  token  pUcc,  tlioii;tli  frequently 
detuiinded  bj  II. : — Hold,  Srnt,  that  supposing 
the  issue  rntMid  upon  the  rijoinder  cast  upon 
the  pkintill  the  burden  or  pruvinjf  tliat  iho 
ArkDOwtedgincDt  was  made  within  twenty 
yeiii'S  Ijcfiiic  uctiiiD,  tliero  wim  sufficient  evi- 
dence- 10  cnlille  the  pbintiEF  lo  n  verdict. 
Blair  V.  Ormond.  17  Q.  B.  433;  15  Jur.  1054 ; 
20  [,.  J.,  Q.  B.  4. 

Held,  secondly,  tliat  Ilic  bond  was  not 
within  the  S  &  i  Wilt.  4,  c.  4;!,  s.  G,  and 
tliBt  the  replication,  therefore,  wtvi  no  answer 
to  that  part  oF  the  plea  whidi  related  to  tlie 
first  lirciLch.     76. 

But  iiel>l,  tliirdtjr,  that  Unit  part  of  the 
mnditioa  whicli  stipulated  for  tlie  payment 
from  time  to  tirac  of  the  sums  |>ayablc  in  lieu 
of  the  dividends,  still  remained  in  force,  as 
to  BO  much  03  land  accrued  due  williin  twenty 
yinrs  before  action,  tl»e  penalty  of  the  bond 
not  having  been  insinted  uiiou  in  itspect  of 
tnma  accruing  due  earlier,     lb. 

A  bond  was  executed  in  favor  of  the  Bank 
of  England  by  B.  in  1618.  In  1833,  U.  made 
a  voluntary  settlement  of  liis  property,  giving 
certain  funds  lo  trustees  in  trnst  to  pay  there- 
out the  principal  and  interest  due  on  the 
bond  when  and  as  B.  should  bo  rcrtiiircd  to 
paythe  same.  B.  died  in  1628,  and  the  trust 
i'uj)ds  subsequently  became  the  propeily  of 
E.  E..  by  her  will,  made  in  1860,  gave  cer- 
tain funds  to  trustees  in  trust  to  piiy  the 
princip;il  and  interest  duo  on  the  bond,  when, 
and  If,  the  trustees  of  the  deed  of  1823  should 
bo  called  on  to  pay  the  same,  and  subject 
thereto  as  herein  mentioned.  The  bank  was 
unaware  of  being  entitled  till  18T0,  and  no 
claim  was  mude  bythem  under  the  bond: — 
Held,  that  mi  trust  for  the  bank  was  created 
by  the  deed  or  wilt,  and  tlnit  the  only  per- 
son who  could  call  on  the  trustees  to  pay  was 
U. ;  the  claim,  therefore,  was  barred  by  the 
Rtaiute  of  Limitations.  IIeiiriq<u*v.  Uensiuan, 
20  W.  II.  B50-V.  C.  M. 

When  two  separate  sums  are  secured  by  one 
boTid,  a  payment  in  ros|)ect  of  one  sum  does 
not  prevent  the  slatnte  mnning  in  respect  of 
tlio  other.  At/Uin  v.  Lee,  81  L.  T.,  N.  8. 
731;  33  W.  It.  387;  44  L.  J..  Chnnc.  174— 
V.  C.  H.;  affirmed  on  appeal.  S3  L.  T.,  N. 
8.  348;  3:J  W.   U.  458;  44  L.  J  ,  Chano.  376. 

In  1837  an  agreement  was  entered  into  be- 
tween .1.  n.  and  M.  n,,  by  which  the  pay- 
ment of  1,1)00'.  was  to  be  secured  by  the  bond 
of  II.  M.,  ihu  1.000'.  to  l>o  applied  thus: 
750/.  of  it  wad  to  Ijc  paid  to  certain  ])nrties  in 
certain  events,  and  3->0/.  of  it  to  oilier  parties 
in  otlic-r  events.  The  bond,  with  two  obliges, 
WHS  in  the  same  year  duly  executed  by  M.  II., 
and  trusts  were  by  u  sepurutu  dec)  declared 
of  the  1,000/.  accordingly.  Thu  7501.  was 
)Hiid  by  installments,  and  ultimately  dis- 
charged in  fidl  in  l8o4.  The  350/.  was  not 
piid.  Tlie  obligor  died.  In  1872  the  parties 
inU-restod  in  tlie  3.10/.  fite<\  a  creditors' liitl 
to  enforce  its  payment,  and  to  administer  the 
ahUfor's estate.     Thcycoaluudcd  thiittbefuU 


discharge  of  the  7.'>0/., in  18S4,waaasatisfactinB 
pro  tamo  of  the  1,000/.,  and  th»t  tlicrobim 
to  the  balance,  namely,  the  2501.  was  not  there- 
fore barred  by  the  statute :— Held,  tliat  Ibe 
limits  of  tl)e  plaintiffs'  legal  suit  equitable 
rights  were  commeDSurate ;  that  tljc  causes  of 
action  in  respect  of  the  two  suiiis  of  150i. 
and  350/.  were  distinct;  that  the  payment  of 
the  750/.  was  not  on  account  of  tbe  250/. ; 
tliat  the  claim  to  that  sum  was  therefore 
barred  by  tlie  statute;  and  that  the  bill  must 
be  dismissed  with  coats.    Ih. 

As  to  limitation  of  actions  for  moneys 
secured  by  mortgage  or  other  lien  or  charge 
ou  laud,— ^see  this  title,  H.,  2,  4. 

Billa,  notea  and  checks.] — A  proinissory 
note  payable  on  demand  is  payable  imn>e<Ji- 
ately,  and  the  Statute  of  Ltmitaiions  runs 
from  the  date  of  the  note,  tiud  nnt  from  the 
time  of  demand.  Chrutit  v.  i'omieict,  1 
Selw.  K  P.  130,  381— Mansfield. 

So,  a  note,  payable  ou  demand,  with  law- 
ful interest,  is  payable  immediatclr,  and 
therefore  the  statute  runs  from  the  AoXe  of  the 
note.  Norton  v.  EUam,  2  M.  &  IV.  461 ;  M. 
&1I.  09;  IJur.  433. 

But  where  a  note  is  made  payable  "two 
years  nftcr  demand,"  the  statute  does  not  be- 
gin to  ruu  nnlil  the  two  years  after  tlic  iltmand 
have  elapsed.  Thorpe  v.  Coambe.  8  D.  <&  R- 
347;  S.  C.  uom.  Tlwrpo  v.  Doolh,  11.  &.  M. 
366. 

'I'he  statute  is  no  bar  to  an  action  on  a  note 
payable  after  sight,  unless  a  prescnL'itinn  for 
psymcjit  six  years  befr>ro  the  oclion  is  proved. 
Hornet  V.  Kerriam,  3  Taunt.  333. 

Where  a  bill  of  exchange  is  drawn  payiible 
at  n  certain  futuic  period,  for  the  amount  of 
a  sum  of  money  lent  by  the  iKk^-cc  to  the 
dmweratthu  time  of  drawing  the  bill,  the 
payee  may  recover  the  monoy,  allliougli  six 
ycara  Ii.ivu  elapsed  since  the  time  when  the 
loan  was  advanced;  the  statute  beginuiag  t'l 
o|>eroti)  only  from  the  time  when  the  mopcy 
was  to  be  repaid,  i.  e.,  when  the  bill  became 
duo.     WUUrtheim  v.  CartUla.  1  11.  Bi.  C31. 

Where  It  note  is  made  and  deposited  with 
a  banker,  to  be  delivered  to  tlio  payee  on  his 
producing  a  certain  other  uoto  canceled,  ilic 
cause  of  action  to  the  payee  on  the  first  note 
accrues  on  receiving  it  from  tlio  banker,  nnd 
is  not  bnrreit  by  the  lapse  of  six  yoiirs  friim 
the  date.  Sttvage  v.  Aldreii,  3  Stiirk.  L!:i2— 
Ellen  borough. 

Where  a  note  was  nayablu  after  sight,  iviili 
interest  thereon,  ani  the  interest  was  duly 
jHlid  for  Boverikl  yenra: — Held,  that  the  note 
must  bo  taken  to  have  been  aete«l  upon,  nc- 
cording  to  its  form  and  tenor,  and.  therefore, 
that  the  presentment  for  sight  must  h»vc 
been  mode  before  the  interest  was  paid,  and 
that  tl)c  payment  became  due  upon  the  nolo 
at  tha  prescribeil  date  aftcrsuch  present  meat, 
and  that  tbe  statute  would  begin  to  run  Irom 
the  time  tl)c  payment  so  became  due.  Il'uy 
V.  BantetC,  5  llurc,  05;  10  Jur.  801;  15  L.  J., 
Chnnc.  1. 

A  holder  of  a  bill  of  exchange,  on  uou- 
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aocseptnncp,  and  protest,  and  notice  thereon, 

lias  fixi  immediate  right  of  action  against  the 

clraiwrer,   and  does  not  acquire  a  fres?ii  right  of 

notion  on  the  non-payment  of  tlie  bill  when 

due,  and  the  statute,  therefore,  runs  against 

liim  from  the  former,  and  not  from  the  latter 

pei  ioa.      Whiteliead  v.  Walker,  9  M.  &  W.  506. 

A.  defendant,  in  1840,  gave  A.  for  value  his 

acceptance  in  blank  on  a  5«.  stamp.     A.,  in 

1852,  filled  in  his  own  name  as  drawer  for 

SOO^.,  at  five  months.     The  defendunt  being 

sued  on  the  bill  by  an  innocent  indorsee  for 

value,    pleaded  the  statute: — Held,  that  the 

Btatuto  ran  from  the  time  the  bill  became  due 

as  filled  up,  and  not  from  the  time  it  would 

liave   become  due  if  completed  when  it  was 

accepted  in  blank,  and  that  the  plaintiff  was 

entitled  to  recover.     Montague  v.  PerkinSy  17 

Jur.  657;  22  L.  J.,  C.  P.  187. 

IC.  being  indebted  to  the  plaintiff  and  to 
the  defendant,  and  also  to  a  banking  com- 
pany, it  was  agreed  between  all  the  parties 
that,  to  secure  K.*s  debt  to  the  company,  the 
defendant  sliould  draw  upon  K.  three  bills  of 
exchange,  payable  to  the  plaintiff,  and   that 
the  plaintiff  should  indorse  them  to  the  com- 
pany.    The  bills  became  due  in   1843,  and 
^Tcre  dishonored.     In  1847  the  company  sued 
the  plaintiff  on  the  bills,  and  the  plaintiff,  in 
1851,    paid    the    amount: — Held,    that    the 
plaintiff  was  barred  by  the  statute  from  suing 
the   defendant  as  drawer.     WeUter  v.  Kirk, 
17  Q.  B.  044;    10  Jur.  247;  21  L.  J.,  Q.  B. 
150. 

The  plaintiff,  in  pursuance  of  an  agree- 
ment to  lend  money  to  the  defendant,  sent 
bim  a  check  on  the  14th  June,  1861,  which 
"Was  received  liy  him  on  the  following  day, 
and  presented  for  payment  and  paid  on  the 
21st  June,  18G1.  On  the  21st  June,  18G7,  an 
action  was  commenced  to  recover  the  amount 
of  the  check: — Held,  that  the  check  not 
having  been  given  in  ])ayment  of  any  pre- 
existing debt,  the  cause  of  action  did  not 
arise  till  it  wnis  actually  paid,  and  that  the 
action  was  not  baiTed  by  the  statute.  Gar- 
den V.  Bruce.  18  L.  T.,  N.  S.  544;  10  W. 
R.  306:  8  L.  R.,  C.  P.  300:  37  L.  J.,  C.  P. 
112. 

Sales.]— On  a  sale  of  goods  on  credit  the 
statute  begins  to  run  from  tlio  time  of  credit 
expired.  Ilelja  v.  Winterbottoniy  2  B.  &  Ad. 
431. 

Where  A.,  under  a  contract  to  deliver 
spring  wheat  to  B.,  had  delivered  winter 
wheat,  and  B.  having  again  sold  the  same  as 
spring  wheat,  hail  in  consequence  been  com- 
))elled  to  pay  damages  to  the  purchaser;  and 
afterwurds  B.  brought  an  action  of  assumpsit 
against  A.  for  his  breach  of  contnict,  alleging 
as  special  damage  the  damages  so  recovered: 
— Held,  that  although  such  special  damage 
had  occurred  within  six  years  before  the 
commencement  of  the  action  by  B.  against 
A.,  yet  that  the  breach  of  contract  having 
occurred  and  become  known  to  B.  more  than 
six  years  before  that  periotl,  actio  non  accre- 
yit  infra  sex  annos  was  a  good  plea  in  bar  to 


the  action.     Battley  v.  Faulkner ,  3  B.  &  A. 
288. 

Work  and  labor.] — By  a  turnpike  act  the 
trustees  were  to  pay  first  the  exi)en8es  of  ob- 
taining the  act,  and  next  the  expenses  of 
ei-ecting  toll-houses;  and  an  action  for  work 
and  labor  in  erecting  such  toll-houses  was 
brought  by  a  builder,  more  than  six  years  after 
the  work  done,  but  within  six  years  of  the 
time  when  the  trustees  had  funds  in  hand  by 
having  paid  off  the  expenses  of  the  act: — 
Held,  that  he  was  too  late,  as  the  actiim  was 
maintainable  immediately  after  the  work  was 
done,  though  the  execution  would  have  been 
postponed.  Emery  v.  Day,  1  C,  M.  &  R. 
245 :  4  Ty r.  695. 

|By4&  5  Anne,  c.  16,  s.  17,  all  tutions 
and  suits  in  the  Court  of  Admiralty  for  seamen's 
wages  shall  be  commenced  and  sued  within  six 
years  after  the  cause  of  such  suits  or  euiions 
shall  accrue^  and  not  c^er,'\ 

Money  lent  or  deposited  paid,  had  and 
received.] — Money  deposited  with  a  banker 
in  the  usual  way  by  a  customer  is  money  lent 
to  the  banker,  with  a  superadded  obligation 
that  it  is  to  be  paid  when  called  for;  and 
consequently,  if  not  noticed  for  six  years,  will 
be  affected  bv  the  statute.  Pott  v.  Cleg,  16 
M.  &  W.  82f;  11  Jur.  289;  10  L.  J.,  Exch. 
210. 

In  an  action  to  recover  the  consideration 
money  of  a  void  annuity,  when  the  annuity 
was  granted  more  than  six  years  before  action, 
but  was  treated  by  the  grantor  as  a  subsisting 
annuity  within  that  period,  although  sub- 
sequently avoided  at  his  instance : — Held,  that 
the  statute  did  not  begin  to  run  until  the 
annuity  had  been  avoided.  Cowper  v.  Ood- 
mond,  3  M.  &  Scott,  219;  9  Bing.  748. 

In  1832  the  defendant,  being  indebted  to 
the  plaintiff,  gave  a  warrant  of  attorney  for 
the  amount  of  liis  debt, subject  to  a  defeasimce, 
stating  that  the  warrant  was  given  to  secure 
payment  of  the  debt  by  installments,  the  last 
of  which  was  payable  in  1835;  and  that,  in 
case  default  should  be  made  in  payment  of 
any  of  the  installments,  the  plaintiff  should  be 
at  liberty  to  enter  up  judgment  and  issue 
execution  for  all  or  so  much  of  the  debt  as 
should  be  unpaid  at  the  time,  the  same  as  if 
all  the  i)eriods  for  payment  had  expired  by 
effluxion  of  time.  To  an  action  brought  to 
recover  some  of  these  installments,  tiie  de- 
fendant pleaded  the  statute,  and,  at  the  trial, 
it  appeared  that  the  first  default  iu  payment 
of  an  installment  was  made  more  than  six 
years  before  the  action: — Held,  that  the 
plaintiff  might  have  sued  on  the  first  default 
for  the  whole  amount  remaining  unpaid,  and 
that,  therefore,  the  statute  was  a  bar  as  to  all 
the  installments.  Hemp  v.  Oarland,  8  Q.  & 
D.  402;  4  Q.  B.  519;  7  Jur.  302;  12  L.  J.,  Q. 
B.  134. 

Action  to  recover  the  consideration  money 
paid  for  an  annuity  iu  1826,  one  of  the 
securities  given  being  a  warrant  of  attorney 
on  which  judgment  was  entered  up.  The 
warrant  and  judgment  were  set  aside  in  1842; 
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it  dill  nor  appenr  on  whnl  grnunda:— IIoW, 
timt  the  sldtute,  innimiicli  us  llie  annuity 
iniglit  l>'!  vnidible  piily  and  nut. void,  waa  no 
bar.  Hnd  would  nut  bi-gin  tn  run  uniil  ibe 
aitiiuitv  WB9  Hvi.idcd  in  1842.  Uuff^ia*  v. 
Coate*.  D.  &  M.  43^;  5  Q.  B.  433;  8  Jur.  334: 
13  L.  J.,  Q,  B.  48. 

Wlii-n  money  la  advanced  to  a  firm  to  be 
ro|iuiil  <m  demand  with  compound  intoreat, 
tlif  Btututc  riiiiB  from  thedateof  the  ad v mice. 
■htlton  V.  Ogg,  Jolinann,  307;  6  Jur.,  N.  S. 
870. 

Eiitrit-a  made  in  tlie  booka  of  llie  firm 
rri'diting  the  person  who  advunci-il  the  ni'>ncy 
Willi  iattrcat  from  tiinr  to  tima,  on  the  t'lol- 
in^'  of  puriodicul  rests,  du  not  bar  tile  statute. 
///. 

A.  and  B.  expended  moncya  in  procurins  a 
railvvHy  act  in  18o0.  The  railway  was  not 
ciinatructed.  The  company  had  no  assets  till 
1673.  In  18T3,  tlie  company  obtained  Hssets, 
and  A.  and  B.  put  in  tlit-ir  claims:— Held, 
that  tliL'se  claims  n'cre  not  bnrred,  as  the 
statute  did  not  begin  to  run  in  favor  iif  the 
company  until  the  eom|«iny  had  assets  to 
mecttlieir  claims.  Kentington  Stntion  Act,  fn 
re,  23  W.  R.  463;  30  L.  R.,  Eq.  197— V.  C.  M. 
Aocanatfc]- [By  IB  &  30  Vict.  c.  87,  s.  fl, 
olj  aetioni  of  atorunt,  or  for  not  aeeouating, 
and  tuiU  for  ludi  aeaouatt  at  ameera  t&a  trade 
of  merohandiM6  betieetn  mere/uttit  and  merdtant, 
tKeirfofiort  or  tervaaU,  thaU  be  commented  and 
eued  uithin  tu  ytan  lifter  the  eauM  of  such 
aelion*  or  luitt,  or,  uA«n  lueA  eaute  hat  alreadt/ 
ariten,  thenteUhin  tix^/eartafUr  the  patting  of 
U'ot  act  (2e(A  Jalj/,  185<!) ;  and  no  claim  in 
rt»petl  of  a  matter  a/iieh  arote  mare  than  tix 
year*  before  the  commeneemeat  of  luth  action  or 
tail  thall  be  enforceable  hy  action  or  luit,  by 
rtama  onlp  of  tome  other  matter  of  doim  com- 
prited  tn  the  tame  neoiunt  hating  ariten  ieithin 

The  exception  aa  to  meTclwUit'  ncoounta  in 
the  ai  Jac.  1,  o.  10,  s.  3,  wa*  confined  to  caaes 
where  on  action  of  account  would  lie,  or  an 
action  upon  the  case  for  not  accounting. 
Cottam  V.  Partridge,  4  Scott,  N.  B.  618;  4 
M.  AG.  371. 

An  open  orcount  between  two  tradesmen 
for  goods  eold  by  each  to  the  other,  witliout 
any  agreement  that  the  gooda  delivered  on 
tlie  one  aide  shall  be  considered  as  payment 
for  tliose  delivered  on  the  other,  did  not 
constitute  such  an  uccoDot  as  concerned  the 
trade  of  merchandise  l>etwcen  merchant  and 
mrrchttat  within  the  exception  of  the  31  Jac. 
I,  c.  10,  B.  3.     lb. 

Since  the  8  0«o.  4.  c.  14.  s.  1,  the  existence 
of  items  within  six  years  in  an  open  account 
will  not  operaie  to  take  the  prcTious  jMrtinn 
of  the  account  out  of  the  statute,      fb. 

As  an  action  does  not  lie  for  not  accounting 
till  aftar  a  demand  made  of  an  account,  the 
statute  runs  only  from  the  time  of  a  demand 
rande.  After  a  reasonable  time  has  elapsed, 
a  jury  may  presume  that  the  consignor  bad 
mode  a  dumoad,  aud  tliat  the  factor  bad  ac- 


counted. And  fourteen  years  would  be  i 
aufflcicnt  time  for  such  n  presumpiiim,  if  not 
rebutted  by  circiim stances.  Topham-r.Brti- 
dick,  1  T»ant,  572. 

Where  B.  and  C.  were  jwrmitted  bjamnrt- 
gairee  not  in  pusMS^ioii  of  the  m'Ttgaijed 
property,  consistiiiL;  if  co;il  mines,  to  epict 
upon  the  wiirkin;^  "i  the  mines,  to  sell  Uie 
property.  •aiA.  tn  r-rr  ivc  the  value,  in  lelimji 
an  arcount  of  the  <|imniity  and  value  of  the 
coal  wrought  by  1t,  and  C,  more  thnn  sii 
years  before  the  bill  was  filed,  by  Ihe  pcrtnii- 
sion  of  the  morig^i^ri'.  they  being  strangeii 
to  the  mortgagor:  — Meld,  that  the  Statute  of 
Limitations  did  not  !i]iplv.  Hood  v.  EiMo^ 
a  Jur..  N.  8.  72il  v.  0.  9.  This  riecUioB 
was  afterwiirda  <|ursiii>in-d  on  appeal,  but  do 
judgment  was  j(ivin,  2  .Iiir.,  N.  S.  017. 

the  exception  of  the  31  .lac.  1,  c.  16,8,3, 
OS  to  merchants' accDiiiiia,  did  not  apply  to  «ii 
of  indebitatus  asMimpsit,  but  only  to 


the  a 


not  a 


for  not  acciiuniiti:^.       fngUt  v.  Hnigk,  a 
M.  &  W.  760;  8  I),  1'.  V.  817:  5  Jur.  701- 

Hntual  debts,  there  being  no  written  ac- 
counts between  thu  piirlips,  were  not  within 
the  exception.  MilU  v.  Foiria.  7  Scoil,  444; 
S  Bing. .  N.  C.  465 ;  3  Arn.  62 ;  3  Jur.  406. 

A  sale  of  wino  upon  one  side,  and  money 
OD  the  other,  do  not  cim^titute  mercliiots'  ac- 
counts.    Duttonv.  JTiitchintoii,  1  Jur.  772. 

If  tliere  wosa  mutual  aceountof  any  sort  be- 
tween plaintiff  and  defenilaiit,  forany  ilcmof 
which  credit  had  bi'cn  given  wiihin  six  years. 
that  was  evidence  of  an  ueknowledgmeot  of 
there  being  such  tui  open  account  between  the 
parties,  and  of  a  f)ri>iiii>e  tn  jwy  the  halsnce. 
BO  as  to  lake  the  W''  nut  »( the  statute.  Cat- 
liaff  V.  Skaidding.  0   T.  li.  189. 

A.  occupied  &  1ioiim'  and  liind  under  B.,  at 
the  rent  of  101.  ayt;ir.  imd  A.,  at  B.'s request, 
entered  into  his  employmi'nl  as  a  fanning 
bailifi,  and  to  iierfi'rm  other  pervices,  in  tlie 
place  of  another  pi-ison  who  had  liecn  em- 
ployed by  A.,  and  imi  beau  paid  12i.  a  week. 
A  continued  in  I!  s  turvica  for  more  than 
twelve  years;  but  llifii:  ivnsiio  payment  of  rent 
on  the  one  hand,  or  of  wages  on  the  olher.  In 
on  action  brought  by  A.,  to  recover  wages 
for  twelve  years,  deducting  the  rent:— Held, 
that  it  was  not  such  iin  open  account  as  woald 
Uke  the  cose  out  of  tlic  statute  since  thn  9 
Geo.  4,  c.  14;  but  tliori:  must  bo  a  part  pay- 
ment in  cnsh,  or  wlmt  i*  eqiiivftlent  to  it,  to 
have  that  effect.  H'l/'/o'/ui  v.  GriffUht,  3  C, 
M.  &  K.  45;  1  Gale,  (iu;  H  Tyr.  748. 

Merchants'  accouiils,  after  aix  years'  lolil 
discontinuance,  are  within  the  st:itute.  .Vnr- 
tin  V.  Jlfitheoate,  2  Eilen,  100. 

The  plaintiD,  having  lent  the  defendant  a 
sum  of  money,  took  from  him  tlie  foliowing 
memorandum;— 

I  O  U  lOOi.— C.  R.  aO  July,  1831." 
August  17lh,  received  50i.—C.  R." 
The  last  item  alone  wna  infra  sex  nnnos:— 
Held,  that  it  did  not  amount  to  an  acknowl- 
edgment of  tho  esistcnco  of  the  prior  debt, 
so  as  to  take  it  nut  of  the  statute.  Jiebarti 
V.  liobartt,  1  M.  &  P.  487;  3  C.  i  P.  2M, 
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An  account  stntcd  between  a  debtor,  being 
pa.ll  owner  and  nhip's  husband,  and  his  co- 
o\*  i»«Ts,  in  wliich  the  items  of  the  creditor's 
ncr-ouiit  for  work  done  iind  money  advanced 
utrti  iticldded,  is  not  such  an  acknowledj^ment 
3u»  will  take  the  rase  out  of  the  operation  of 
tlie  statute.  Nash  v.  BUI,  1  F.  &  F.  108- 
0«»U*  ridge. 

The  circumstance  of  there  being  no  ascer- 
tained or  adjusted  debt  till  within  six  years, 
will  not  delay  the  operation  of  the  statute. 
-». 

T*he  phrase  '*  comprised  in  the  same  ac- 
count" in  the  10  &  20  Vict.  c.  07,  s.  0,  means 
that  ''would  have  been  comprehended  in,^' 
jKhiMf  V.  Gye,  5  L.  R,  II.  L.  CtiS.  G5G. 

Heal  estate  was  devised  to  A.  for  life,  with 
remainder  to  trustees  to  preserve  contingent 
remainders,  remainder  to  the  first  and  other 
sons  of  A.  in  tail  mule,  with  remainder  to  B., 
O.  and  D  ,  and  their  first  and  other  sons  in  a 
similar  way,  with  remainder  to  the  testator^s 
ri^hc  heirs,  with  liberty  to  any  tenant  for  life 
for  the  time  iicing  to  fell  and  convert  timber 
for  the  purpose  of  repairs.     A.  enjoyed  the 
esbite  OS   tenant   for   life,   the   ultimate  re- 
mainder in  fee  being  vested  in  him,  down  to 
his  death  in  1850.     B.  enjoyed  the  estate  in 
the  same  way  down  to  his  death  in  1864. 
C.  then  entered  into  possession.     A.  and  B. 
bad  each  cut  timber  and  sold  it,  but  had  ex- 
pended m<iney  in  repairs.     In  1860  C.  filed  a 
bill  to  make  their  estates  respectively  account 
for  such  timl)er.     The  court  refused  an  ac- 
count against  A.*s  representative;  first,  be- 
cause he  had  expended  more  than  he  had 
received;  secondly,   because   the  claim  was 
barred  by  the  statute.     An  account  of  what 
had  been  received  and  paid  by  B.  during  his 
life  was  directed.     Birch-  Wolfe  v.  Bir^,  30 
L.  J  ,  Chanc.  845— V.  C.  J. 

An  agent  who  stands  in  a  fiduciary  relation 
to  his  principal  can-not  set  up  the  statute  in 
bar  of  a  suit  for  an  account  by  his  principal. 
BurdichY,  Oarrick,  5  L.  R.,  Ch.  238;  80  L. 
J.,  Chanc.  309. 

An  agent  who  was  a  solicitor  in  London, 
held  a  power  of  attorney  from  his  principal 
in  America  to  sell  his  pntperty  and  invest  the 
proceeds  in  his  name.  The  agent  received 
certain  moneys  under  the  power  and  \ya,\d 
them  into  his  own  bankers  to  the  general  ac- 
count of  his  firm.  The  principal  died  in 
1850  intestate.  In  1867  his  widow  took  out 
administration  to  his  estate,  and  in  1868  she 
filed  a  bill  against  the  agent  for  an  account: 
— Held,  that  the  agent  held  the  money  in 
trust  for  hia  principal,  and,  therefore,  the 
statute  was  no  bar  to  the  suit.     Jb. 

There  being  no  proof  tliat  the  agent  had 
made  any  interest  or  profit  by  the  money  in 
his  hands,  he  was  charged  with  simple  in- 
terest at  61.  per  cent.     lb. 

Ouarantlea  and  contracts  of  indemnity.] — 
A  right  to  sue  upon  a  contract  of  indemnity 
against  the  costs  of  an  action  is  first  vested, 
when  the  party  to  whom  the  indemnity  is 
given  pays  the  bill  of  costs,  and  not  when  it 
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is  delivered  to  htm,  and  the  statute  therefore 
does  not  begin  to  run  against  his  right  of 
action  until  after  such  payment.  CoUinge  y. 
Heywood,  1  P.  &  D.  502;  0  A.  &  E.  633;  i 
W.,  W.  &H.  107. 

A.,  in  cnnsideration  of  B.^s  supplying  0. 
witli  goods,  guaranti>ed  to  B.  the  payment  of 
the  price.  B.  bavins:  supplied  C.  with  goods^ 
and  G.  having  neglected  to  pay  the  price,  A.^ 
in  consideration  of  B.'s  extending  to  C.  a 
period  of  two  years  and  upwards  for  the  liquid- 
ation of  his  debt,  agreed  to  rt*serve  to  13.  all 
right  and  claim  which  B.  might  then  havd 
against  him.  A.,  by  virtue  of  the  security  pre- 
viously entered  into  on  C.^s  behalf,  and  to  b6 
bound  by  it,  if,  at  the  expiration  of  such 
period,  B.'s  demand  should  not  have  been  fully 
discharged : — Held,  that  A.^s  liability  attached 
upon  default  made  by  0,  after  the  expiration 
^  two  years  and  a  few  days;  that  B.^s  right 
of  action  then  accrued;  and  that,  therefore, 
the  statute  then  began  to  run.  HoU  v. 
Hadley,  4  N.  &  M.  515;  2  A.  &  E.  758. 

n.,  and  plaintiff  and  D.,  as  his  sureties^ 
joined  in  making  a  promissory  note.  Tho 
amount  of  tiie  principal  and  interest  due  oik 
the  promissory  note  was  paid  by  the  plaintiff 
more  than  six  years  before  the  commencement 
of  the  suit,  with  the  exception  of  30/.,  which 
was  paid  by  him  within  that  period.  Tho 
plaintiff  having  brought  an  action  for  contri- 
bution against  D.:— Held,  that  the  plaintiff 
was  entitled  to  recover  only  to  the  extent  of 
80Z.,  which  had  been  paid  within  the  six 
years,  and  that  the  statute  was  a  bar  to  the 
rest,  as  the  right  of  action  attached  as  soon 
as  the  plaintiff  had  paid  more  thaA  his  pro- 
portion. Davies  v.  Humphries,  6  M.  &  W, 
153 ;  4  Jur.  250. 

Held,  also,  in  an  action  on  the  same  note 
against  the  principal,  that  the  statute  was  a 
bar  to  all  except  80/..  as  the  plaintiff  had  a 
right  of  action  against  the  principal  the 
moment  he  paid  anything,  for  so  much  money 
paid  to  his  use.     lb. 

Upon  a  contract  to  indemnify  an  occom-* 
modation  acceptor,  the  statute  begins  to  run 
from  the  time  at  which  the  plaintiff  is 
damnified  by  actual  payment,  and  not  from 
the  day  when  the  bill  became  payable. 
Reynolds  v.  Doyle,  2  Scott,  N.  R.  45;  1  M. 
&  G.  758;  1  Drink.  1;  4  Jur.  092. 

A  note  being  given  by  A.  and  a  surety,  to 
a  banker,  and  a  contemporaneous  memo- 
randum of  agreement,  showing  the  note  ta 
be  given  as  security  for  the  banking  ar count 
to  bo  kept  by  A.  with  the  bank:— Held,  that 
the  statute  did  not  run  from  the  tii^o  wheii 
A.  became  indebted  to  the  bank,  but  from 
the  time  when  the  balance  was  struck.  Hari- 
land  V.  Jukes,  1  H.  &  C.  667;  0  Jur.,  N.  8^ 
180;  32  L.  J.,  Exch.  162;  11  W.  R.  519;  7L; 
T..N.  S.  792;  8  F.  <&  F.  140. 

When  a  party  is  called  upon  to  pay  the 
debt  of  another,  his  remedy  over  against  such 
other  runs  from  the  time  of  actual  payment 
by  him,  and  not  from  the  time  when  he  be- 
came merely  liable  ta  pay.  AngravsY.  TippetL 
11  L.  T.,  N.  a  708— Q.  B.  . 
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In  ISISG.  nliiiiiH^  gaoi\»  an  board  a  Tea- 
s''. I'hiirtered  by  Iiiin  tar  Culcutto,  and  B.  A 
Cf,  mwli!  wlvanrea  10  cnabtc  him  to  do  io, 
iiniler  An  nmin;;i'mcnt  tliut  the  goods  eboutd 
bi^  transmitted  to  the  nf;ent«  at  Calcutta  of  B. 
&  Co.,  who  wiTO  todis]M>8eof  the  outward 
cargo  [hi-re,  ami  send  tho  proceeds  in  gooda 
or  billa  to  B.  ft  Co.  io  LoodoD,  who  were  to 
reimbune  theniselvea  their  charges,  and  bold 
ibii  balance  nt  the  disposal  nt  G.  Id  Noveni' 
btr.  1317,  O.  boJDg  in  difficulties,  and  in- 
di'biL'il  to  the  defcuiliints  in  8501.,  they  and 
U.  Applied  to  B.  A  Co.  to  pay  off  this  debt 
by  II  further  advani-e  to  O.  on  his  consign- 
nwi>i,  iind  the  dufiDdantii  gave  B.  &  Co.  tha 
foliuwin^f  gnumiii; : — "  Messrs.  B.  &  Co., 
yoii  haring  expri.'Aaed  siime  doubts  of  the 
propriety  of  paying  G.'s  draft  on  yoii  for  830'., 
inourfnTor,  we  hcn^by  engnge,  if  you  will 
piiy  us  tlio  sumc,  that  we  will  reimburEO  yo* 
ill'-  iimouut  nil  dfrmanit,  with  interest,  in  the 
I'Virii  of  j-our  finding  it  nccessiiry  to  call 
'i|>  :i  lis  to  do  so,  cither  from  tlic  state  of  G.'s 
l>  '  ling  acrotint  with  ynu,  or  from  any  other 
I  ii  <  umstanccs."  B.  &  Co.  thereupon  accepted 
am!  piiid  a  liill  for8.W..  drawn  byO.  on  ttiem 
in  f.ivor  of  the  defend imts.  The  vessel  re- 
liinied  to  England  with  a  cargo  in  April, 
IKiy,  when  C,  tlieowncr(G.  Iiaving  become 
U:iriki*upt),  guve  notice  to  the  £a»t  India 
<  ..[>i|iiiny  (ill  whose  cloc&s  she  Isy),  nut  to 
.1  m-r  liny  part  of  the  cargo  witliout  liis 
i:  I  iiiirlt;  ;  thuy  thereupon  sole  I  the  cargo,  and 
l>.:    I  lite  owner's  ilcmund  fur  freight,  and   in 

-I'lpience  of  conflicting  claims  from  O.'s 

i-iL^iiL-es  and  from  B.  &  Cn,,  filed  an  inter- 
|il<  .  lor  bill,  and  paid  the  balance  nf  the  pro- 
ri^i'iU  into  court.  Proceedings  at  law  and 
t'qiiity  were  conlinueil  bctWLtn  nil  the  parties, 
nnder  legal  sdrice.  up  tn  1837,  when  the 
result  was,  that  B,  A  Co.  were  obliged  to 
imy  C's  costs.  In  1638  B.  4  Co.  demanded 
of  the  defendanlB  the  8501.  due  by  the 
^•uuranty,  with  interest,  and  their  share  of 
Itif  expenses  incurred  by  the  law  procefid- 
in;;s,  nnd,  On  their  refusing  to  pay,  brought 
nn  notion  against  them  on  the  guaranty:— 
IK'kl,  t)wt  the  statute  began  to  mn  against 
the  plaintiffs,  not  trOni  the  terminutiiio  of 
the  l^al  nroccedinga  in  1837.,  but  fnim  the 
reiiim  and  sule  of  the  cargo  in  1818,  when 
all  llie  fuetB  were  ascertained  u)>on  which 
the  ilereitdaut's  \egn\  liability  depended,  and 
thi'i'i'fure  it  was  a  bar  to  tlie  action.  Caltrin 
V.  ISvetie,  8  M.  *  W.  680. 

ITsgU^oca  bf  ■ttomay*.]^In  an  action 
t  ir  ueglU-cnite,  where  the  declaration  alleges 
a  lin'uuh  of  duty,  and  a  spemi  consequential 
duinoge,  tliu  cause  of  action  is  the  breach  of 
duly,  and  not  the  consequential  damiige;  and 
the  stature  runs  from  the  time  when  the 
breach  of  duty  is  cnnimitted,  and  not  from 
tbu  line  when  the  eon  sequential  damage 
»ccrued.  Uoiii4li  v.  Toung.  8  D.  &  R.  14;  5 
a.  AC.  2Sa;  2  C.  &  P.  2UB.  &.  P.,  Smith  t. 
"■te  e  Hare,  S80;  13  Jur.  130;  17  L,  J., 
*>«uo,  170. 
1  an  actioQ  foraot laying  out  the  pluntiS's 


money  iuan  itnmiiiy  nn  n^ond  nnd  as^fS'^icIlt 
security,  which  ilwf  dcremlunt  promiwdts 
do:— Held,  th.-it  111..  >(.itule  was  a  bar  to  ita 
recovery,  ns  the  ))i'i>iih..^i'  of  the  defendant tu 
the  gist  of  the  aetiiiii.  although  it  was  rom- 
mcnced  williin  flic  ]>iriod  of  six  jears  fron 
tlie  time  it  was  di-.ovcrcil  ihtit  the  seeirilj 
was  invalid,  and  hf  knew  it  to  be  ao  at  tb« 
lime  tlie  annuity  una  granted.  Bnnm  t. 
Howard,  *  Hoore,  ."iii«;  3  B.  &  B.  73. 

But  whore  a  di'Miir{iti'>n  agHinst  an  attor- 
ney assigned  for  bn  ,k1i  tliat  he  did  uot  nuki 
diligent  inquiry  ;il  Ihe  bank,  to  ascerUiB 
whellier  BtiHik  wns -.NiniHiiL.'  in  the  name  ol 
certiiin  persons  tin  ti- : —Held,  tliat  the  lauK 
of  action  urosc  on  iln'  hnath  of  duty  lit  th« 
attorney,  and  nm  rm  iis  ilisoovcry  byltw 
client.     8hort\.  Mf>iri!,y,  3  B.  4  A.  630, 

And  though,  on  ilio  discovery  being  made 
the  attorney  nckiif>'.vlvil};i'd  the  neslect,  sad 
allowed  tliat  he  w:u responsible:— Held,  Uitl 
actio  non  eccrevit  inlrasci  annus  having  been 
pleaded,  such  an  iwknowledpment  was  not 
sufficient  to  support  the  declarHiion.      lb. 

The  pliiiatifl  declared  that  tbo  defendaot 
promised  to  invest  lii-;  money  on  good  secartlT, 
and  assigned  for  bri-iii  li  tliiit  lie  invrsied  it 
on  bod  security,  a:i>l  ihe  defemlant  pleaded 
the  statute;  repliiaiion.  that  he  promised 
within  BIX  years,  nnd  it  was  proved  tbit, 
witbin  that  time,  he  ac  know  I  edged  Ik 
security   to  be  bad,    nnd  promised  that  iIm 

Stninliff  should  hie  p:iid:— Held,  tlint  ss  the 
ceUration  did  nui  .stnte  a  debt  to  whicb  t 
subsequent  promise  could  be  applied,  the 
ulaintiefwasnoteiitiitL-a  to  recover.  WMf 
head  y.  Hoaard.  'i  XI.  4  B.  973;  5  Moore, 
105. 

The  statute,  in  the  nbncoce  of  fraud, 
applies  to  an  action  or  a,  suit  brought  by  t 
client  against  hi»B(ilii;iti>r,  Hindmanli.  Inn, 
1  Drew.  A  Sm,  i:!l.  But  see  liurdidt  '. 
OarrUk.  38  L.  J.,  Clmnc.  ;iGB,  372;  18  W.  R. 
387,   888. 

Torts  or  wrongs.'— Tho  stnluto  is  a  bar  l« 
an  aclion  of  trover  rommenced  more  tluin 
six  yc'irs  after  Ihe  conversion,  ihoiigli  the 
plaintiff  was  ignonint  of  the  conversion  tilt 
within  six  years;  Ihe  defend.int  nnt  liaTin; 
committed  any  fraud  to  prevent  the  pliiinliffi 
earlier  knowledge.  Gniiigrr  v.  Ceo/'p',  7  D. 
&  R.  729;  5  B.  &  C.  1411.  And  see  Comphi^ 
V.  ChandUu.  4  Esp.  20. 

In  trover  the  eintute  runs  from  the  lime  of 

Deny,  v.  ShticB-un/, .  4  Y.  A  C.  42. 

If  a  captain  of  :i  -liip  insured,  liurratmn'ij 
carries  her  out  of  iln'  course  of  her  vojigi.', 
and,  procuring  Im  to  be  condemned  in  » 
vice-admimlty  covul.  sells  and  delivers  lier 
up  to  the  purchii-.(r,  the  stiiluto  ns  bclw«n 
the  assured  nnd  iImj  underwriter  bi-gins  to 
run  only  from  ilie  delivery.  HH&rt  v. 
ilartM,  I  Camp.  .'i^',tl     Ellenborough. 

A. 's  furniture  n'a~  -^iz.ud  under  an  execDtion 
by  the  sheriff,  who  :is^ijrned  it  to  the  judf- 
roent  creditor.  A,V  fri.nds  afterwiirdi  I'U''- 
chased  it  from  tlio  judgment  creditor,  ud 


8590 


LIMITATION    OP    ACTIONS    AND    SUITS,    III. 


8600 


the    ^licriff\s  officers  then  returned  and  left 
the  j^.Kxls  in  A/8  possession,  who  remained  in 
untlisturl)e4l   enjoyment  for  more  than   six 
years.       After  his  death  the  furniture  was 
c:l aimed  by  his  friends,  who  had  purchased 
it«  8U3cl,  adversely,  by  his  administratrix: — 
Meld,   that  the  rights  of  the  former  were  not 
"barred  by  the  statute,  and  that  as  A.*s  posses- 
sion was  rightful,  the  statute  could  only  ap- 
ply     from    six    years     from    a    conversion. 
£kliBfrrds  v.  Cltiy^  28  Bcav.  145. 

'Where  a  statute  limits  the  period  within 
mrhich  an  action  is  to  be  brought  for  nn  net 
done  or  committed,  if  the  cause  of  action  is 
a  8inp:1e  act,  or  one  which  amounts  t<i  a  tres- 
pass (except  it  is  a  continuing  trespass),  the 
action  must  be  brought  within  the  prescribed 
period  after  the  actual  doing  of  the  thing 
complained  of;  but  if  the  cause  of  action  is, 
not  the  doing  of  the  tbinsr,  bat  the  resulting 
of   damage  only,  the  period  of  limitation  is 
to  be  computed  from  the  time  when  the  party 
sustained  the  injury.     Whitehoute  v.  Fellowes, 
10  C.  B.,  N.  8.  766;  30  L.  J.,  C.  P.  806;  9 
W.  R  557;  4  L.  T.,  N.  S.  177. 

A.  was  owner  of  houses  standing  on  land 
>prhich  was  surrounded  by  the  lands  of  B. ,  C. 
and  D.  E.  was  owner  of  mines  running 
underneath  the  lands  of  nil  these  persons. 
He  worked  tho  mines  in  such  a  manner  (with- 
out actual  negligence)  that  the  lands  of  B., 
C.  and  D.  sank  in;  and  after  more  than  six 
years'  interval  the  sinking  <»ccusioned  an  in- 
jury to  the  houses  of  A. : — Held,  that  a  right 
of  action  accrued  to  A.  when  this  injury 
actually  occurred,  and  that  his  right  was  not 
barred  by  t^o  statute.  Backhouse  v.  Bonomi, 
0  H.  L.  Cas.  50»;  84  L.  J.,  Q.  B.  181;  7  Jur. 
N.  S.  8«9;  9  W.  R.  769;  4  L.  T.,  N.  S.  754. 
See  also  Bonomi  v.  Baek7u>uiey  5  Jur.,  N.  S. 
1345;  28  L.  J.,  Q.  B.  878;  El.,  Bl.  &  El.  633 
— £xch.  Cham. ;  and  Spoor  v.  (Screen,  9  L.  R. , 
Exch.  99,  111;  43  L.  J.,  Exch.  57. 

Under  5  Geo.  2,  c.  80.  a  commission  of 
bankruptcy  issued  a<;ninst  a  i^erson  entitled 
in  remain<ler  to  r&il  property,  and  no  assignee 
was  appointed;  i^ut  neither  under  tliat  act 
nor  uiKier  0  Geo.  4,  c.  16,  was  any  bargain 
and  sale  of  the  future  real  estate  cxccutca  by 
tho  commissioners.  In  1844,  aft(T  the  death 
of  the  assignee,  the  estate  vested  in  the  bank- 
rupt in  p«)ssessi(>n,  and  he  aft4;rwards  (before 
the  13  &  13  Vkt.  c.  106)  conveyed  it  to  the 
defendant.  In  1853  the  bankrupt,  without 
having  obtained  his  certificate,  died.  No  as- 
signee had  iKM^n  reappointed  since  the  estate 
came  to  him  until  1859,  when  assignees  were 
apixiinted,  and  they,  having  recovered  the 
projK-rty  in  ejectment,  demanded  tho  deeds, 
and  on  refusal  brought  detinue  against  the 
defendant,  who  pleaded,  denying  tlic  assign- 
ees^ property,  and  also  the  Statute  of  Limit- 
ations:— Held,  that  the  actitm  was  maintain- 
able, and  tliat  there  was  no  defense  under  the 
statute.  Plant  v.  CotUreU^  5  H.  <&  N.  480; 
29  L.  J.,  Exch.  198. 

A  oount,  in  an  action  for  a  libel,  was  in  re- 
spect of  a  newspaper  published  more  than 
seventeen   years  before  action;  the  statute 


being  pleaded: — Held,  that  tho  plea  wai 
negatived  by  proof  that  a  single  copy  had 
been  purchased  from  the  defendant  for  the 
plaintiff  by  bis  agent  within  the  six  years. 
Brunwnek  v.  Hanner^  14  Q.  B.  185 ;  14  Jur. 
110;  19  L.  J.,  Q.  B.  80. 

Other  counts  were,  in  respect  of  other 
libels,  alleged  to  impute  to  tho  plaintiff  the 
libelous  matter  charged  in  the  first  count, 
which  was  set  out  by  way  of  inducement 
in  each  count.  The  libels  themselves,  in 
those  other  counts,  did  not  refer  to  the  libel 
in  the  first  count.  The  statute  was  pleaded 
to  so  much  of  these  counts  as  related  to  the 
matter  in  the  first  count: — Held,  that  the  plea 
was  negatived  as  to  those  counts  also.     lb. 

Goods  having  been  bailed  by  the  plaintiffs 
to  tho  defendant  for  safe  custody,  he  wrong- 
fully sold  them;  and  the  plaintiffs,  more  than 
six  years  after  the  date  of  tho  sale,  being 
ignorant  of  the  fact  of  its  having  taken  place^ 
demanded  the  return  of  the  goods,  which  he 
refused: — Held,  in  an  action  of  detinue  for 
the  goods,  that  the  statute  ran  from  the  date 
of  the  demand  and  refusal,  and  not  from  that 
of  the  sale,  inasmuch  as  the  plaintiffs,  in  such 
a  case,  though  entitled  if  they  had  discovered 
the  sale  to  sue  immediately  for  a  conversion 
of  the  goods,  were  also  entitled  to  elect  to  sue 
upon  the  breach  of  the  bailec*s  duty  in  the 
ordinary  course,  by  the  refusal  to  deliver  up 
on  request.  WilkiMon  v.  Verity ^  6  L.  R., 
C.  P.  206;  40  L.  J.,  C.  P.  141;  24  L.  T.,  N. 
S.  82;  19  W.  U.  604. 

When  the  continuance  of  a  wrongful  act 
causes  fresh  damage  it  constitutes  a  new 
cause  of  action.  Decery  v.  Grand  Canal  Com" 
pany^  9  Ir.  R.,  C.  L.  194 — ^Exch.  Cham. ;  and 
see  S,  a,  8  Ir.  R,  C.  L.  511— C.  P. 

A  canal  company  in  1866  wrongfully  ob- 
structed a  stream  flowing  by  the  plaintiff^s 
lands,  and  continued  the  oi>st ruction  down  to 
1878,  when  it  caused  the  flooding  of  his 
lands: — Held,  that  the  continuance  of  the 
wrongful  obstruction  in  1878  was  a  fresh 
cause  for  action  in  that  year,  and  tiierefore 
the  Statute  of  Limitations  began  to  run  from 
the  time  of  damage  in  1873.     17k 

Forfeitures  and  penaltiea.] — [By  31  Elis.  c. 
5,  s.  5,  cUl  actions,  suits,  billSy  indietmerUs  [or 
informations]  hronght^  sued  or  exhibited  for  any 
forfeiture  upon  any  penal  statute  made  or  to  be 
madcy  whereby  the  forfeitures  shall  be  limited  to 
the  queen,  her  heirs  or  successors  only,  shall  be 
had,  brought,  sued  or  exhibited  toit/iin  two  years 
next  after  the  offense  committed  against  mch  act 
penal,  and  not  after  two  years  ; 

And  all  actions,  suits,  bills  {or  informations] 
for  any  forfeiture  upon  any  penal  statute,  the 
benefit  awl  suit  whereof  is  or  shall  be  by  the  said 
statute  limited  to  the  queen,  her  heirs  or  suc- 
cessors, and  to  any  other  which  shall  prosecute  in 
that  behalf,  shall  be  Iiad,  brought,  sued  or  com-- 
menced  by  any  person  that  may  lawfully  pursue 
for  the  same  as  aforesaid,  within  one  year  ncM 
after  the  offense  committal  against  the  said 
statute,  and  in  default  of  such  pursuit,  then  the 
same  sliall  be  fiady  sued,  exhibited  or  brougl^ 


LIMITATION    OP    ACTIOJIJS    AND    SUITS,     III.         8C02 


irHI 


S601 


for  tit  ^tteen't  nutjttty.  her  htir 

at  tint/  tune  aitliia  tteo  yeart  nJUr  tliat  pear 

And  if  any  action,  tnit,  bill,  indictnunt  [or 
ivr'trmaiton)for  an;/  offenu  ngaiutt  any  jienal 
»■  itii>f,  utinU  U  liroiiffkt  after  Vie  lime  in  iJint 
h'h  i/flielort  limil«d,  then  the  aame  thall  be  void 
n„l'^f..omeffe.t. 

[I,-  B.  U,  ahfre  imy  action  {informati'm'\.  in- 
■  mnt  Of  other  t-iit  it  or  thall  tie  iimited  hy 
i!  .  V  /}enal  ttatute.  to  be  had.  lued,  eomineneed  "r 
I !  'I  M  tcil/iin  tliortrr  lime  than  it  qfora  ra- 
/  •■-.Jil,  in  erery  KUeh  eate  the'ielioii,  informa- 
ti'i'i,  iiulietment  or  other  tuit  thall  tie  brought 
wilhin  the  time  litaiteil  by  $uek  itatate, 

l}y  11  £  13  Vict.  c.  48,  a.  SO,  to  m-iehofthe 
alnire  aet  at  relate*  to  the  time  limited  for  ex- 
bUdliiiij  an  iaformatioii  for  a  forfeitui-e  upon 
ail  f/ jieniil  ttatute  it  repealed,  iind  og  ■.  11,  the 
iiifoiTnaiioa  thall  he  laid  teitliin  tie  eaUndar 
vb'iitfit  from  the  time  when  l/ie  matter  nf  tueh 
information  arote. 

'  Ity  3  A  4  Will.  4,  c.  43,  b.  3.  all  action*  for 
penalliet,  damage*  or  turn*  of  money  giceix  to  the 
jhirtij  gritecl  I;'/  any  ttatute  now  or  liereafter  to 
be  ill  force  thutl  be  commenced  and  aued  mithin 
thf.  time  and  limitation  hereinafter  erpretted, 
anil  not  nf'ter ;  thnt  u  tntay,  the  taid  etetiont 
by  the  party  yriencd  within  two  yeart  after  the 
cinte  of  each  artion*  or  tnit*,  bat  not  after, 
proeiiled  thnt  nothing  liereia  contained  ihall  ex- 
lend  to  any  action  gken  by  any  Ifalute  leliere  the 
time  for  bringing  tueh  aettoa  it  or  tbiili  be  by  any 
ttiit'ite  tpeeiatly  limited.] 

Tim  81  Eliz.  c.  3,  s.  5,  include!  pennl 
actions  nhcrc  tlio  iwniilty  is  ipycn  tii  a  com- 
tnnn  inronner  alnnc,  and,  ihci'crore.  lie  must 
aui!  within  mm  jciir  after  the  nOciise  com- 
muted. Dyrr  V.  Beet,  4  H.  &  C.  180;  1  L. 
li,,  Eich.  153;  12  .tiir,  N.  S.  142;  83  I..  J., 
Exob.  103;  U  W.  B.    aSO;  13   L.   T.,  N.   8. 

Ina  penal  aclii>n  the  plnintill  is  at  liberty 
lo  sliow  the  ocli'in  cnnitnenccil  within  n  year, 
as  well  after  as  bc-ri>rc  tlio  objcctioa  ii  tiiudu 
II>:lC  it  does  not  appear  on  thi!  record.  Ufaug- 
A-cnq.  t.  V.  Widixr.  Pcake.  104;  5  T.  It.  D8. 

The  proviso  in  section  143  of  the  Tumpiko 
Act,  8  Geo.  4,  c.  t3G,  ii  not  conBnud  to  thiit 


tlic  section ;  nnd.  therefore,  if  a  pivrtv  seck- 
iri^  lo  recover  the  |M'iiiiltii-s  im|)0>icd  oy  that 
:ici.  omits  to  commence  his  action  within  the 
prescribed  limo,  he  is  not  merely  bnrrc<l  of 
lii-i  right  to  coats,  but  of  his  riRht  of  action 
alliiguthcr.  Colibett  v.  Warner,  1  H.  &  N. 
38d;  38  t.  J.,  Exch.  11— Excli.  Ciiam. 

An  action  for  n  penalty  inciirrud  under  a 
bylaw  ma<lc  by  virtue  of  a  royal  charter 
undi:r  the  gnat  seni,  is  not  nn  action  of  debt 
;,'roundcd  upon  a  conlfiict  without  specialty, 
wilhin  21  J:.c.  I,  c.  16.  s.  8,  ftnd  therefore  a 
pl^.i  of  the  statiilo  bnrs  the  recovery  of  the 
poniilty  if  tlic  action  is  not  commenced  with- 
in six  ycitrsufter  it  WBB  incurred.  Tubaceo- 
pipe  Mlakerii  (Jamjimy  v.  Loder,  10  Q.  B.  705; 
15.1ur.  ll'J4;  30  L.  J..  Q.  U.  414. 

The  commencement  of  «  suit  by  ioforma- 


I  ion  by  the  attorney-general  on  the  part  of 
the  crown,  for  the  ncovery  of  forl.ilurea 
under  a  pcsnl  act,  must,  wiib  reference  to  Ihe 
Statute  of  Limiiation^,  l>o  lukeii  to  be  Il>e 
issuing  of  process,  and  not  the  uctiLil  tiling 
of  the  information.  All.  Gen.  ».  iiaO,  11 
Priie,  700. 

Eqoltabla  claimk  geueiaUy-.] — Though  the 
31  Jac.  1,  c.  16,  docs  noi  npply  t"  niiy  niui- 
tiible  demand,  equity  i:d>cs  the  s:ime  limita- 
tion in  ciisee  an'iln^ou^  to  those  itt  law. 
Stackhoate  v.  Barntloii.  10  Ves.  40«. 

Time  is  II  liar  in  equity  to  stale  demand), 
indepi-ndent);  of  tiie  statute.  Unraiart  r. 
White.  88  Bciiv.  803;  30  L.  J.,  Ch.inc.  631. 

length  of  time,  tvlii.'ri' it  does  nut  o|wrate 
lis  a  Blatutory  or  a  positive  bar,  iiiMnita 
simply  as  evidence  of  assent  or  of  iiciiuie^ 
cence.'  Life  Attoeinlion  of  Seotlantl  v.  Sid- 
daU,  7  Jur.,  N.  8.  V8.j;  4  L.  T.,  N.  a  311— 
H.  L. 

When  there  is  a  ri'niL'dy  at  law,  an<I  a  cor- 
renponilcnt  remedy  in  oijuity.  supplement i eg 
Ihiit  of  the  common  liuv,  ;nidlhek-g-,il  rcnunly 
is  Bubjei-t  by  statute  to  n  limit  in  point  of 
time,  a  court  of  equity,  iu  iiffordin<{  the  cor- 
res|KiDdeot  remedy,  ivill  not  by  analogy  ti> the 
statute,  and  im|>ose  en  the  remedy  it  allordf 
the  same  limit  as  to  time.  Knox  v.  Oi/e,  S 
L.  R.,  II.  L.  Cm.  65(1;  43  L.  J..  Chnnc.  234. 

When,  therefore,  iu  the  m:itier  of  enf-irce- 
ment  of  a  legal  liglit,  the  court  of  eoinrain 
law  would,  under  the  provisions  of  the  Siaimo 
of  Limitations,  refuse  the  enfurcement  after 
tlie  lapse  of  six  years  from  the  nccruiug  of 
the  right  of  action,  a  court  of  equity  will, 
where  its  pnwcr  to  grant  relief  is  asked  for 
under  similar  circunLsInnci's.  adopt  the  prin- 
ciple of  the  statute,  and  decline  to  grant  such 
relief.     1  b. 

T.  advanced  13,000r.  tn  Q.  on  the  terms  of 
)iartner8l>i|>.  T.  mudo  a  will,  leaving  this 
money  equally  bet w en  K.  nnd  0.  T.  died 
in  Decemticr,  1854,  before  old  Covent  Garden 
Theater  was  burned  down,  which  event  took 
place  in  March,  1856,  There  had  been  before 
r)eccmb<'r,  1854,  negotiations  between  Q.  and 
H.  to  allow  Q.  ttio  UHC  of  Ucr  Majestv'i 
Theatre;  but  though  S.OOOi.  (part  of  f.'s 
12,000^)  had  been  pnid  to  H.  under  these 
negiitiations,  ho  had  never  {>erformed  his 
contract.  G.  finally  brought  an  action 
against  H.,  and  recovered  judgment  tor 
5,000t,  but  ultimatfly  ("^'o''  the  death  of  T., 
yet  within  sU  yean  of  the  date  of  a  bill  filed 
by  K,  for  an  account)  consented  to  accept 
2.5001.  sfl  &  comprouu-f.  K.,  in  December, 
ISUl,  Sled  a  bill  agiiitwt  G.  fur  an  account  of 
profits  in  the  partntrr-hiji  with  T.,  and  what 
was  duo  to  K.  in  rea|iect  thereof  under  T,'» 
will:— Held,  that  his  right  under  T.'s  wiU 
begnn  in  December,  18S4,  nnd  was  barred  in 
equity  by  analog^v  to  tlie  BtHtuie  of  [.imita- 
tions, the  bill  nut  having  been  filed  till  1804. 
Jb. 

Held,  also,  that  the  surviving  partner  not 
lieing  a  trnstco  for  the  executors  of  his  ds- 
ccai«d  partner,  the  payment  of  the  3,5001, 
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fTom  "H.  within  six  years  from  filing  the  bill 
diet  not  take  the  case  out  of  the  statute.     Ih. 


to  limitation  of  equitable  cLiims  in  rc- 
Bpeot.  of  lands  and  rents,  and  liens  and  other 
charges  thereon,— see  this  title,  II.,  7. 


.]— [By  80  &  37  Vict.  c.  09  (Judica- 
ture Act,  1873),  s.  25,  sub  s.  2,  no  claim  of  a 
cest%-i  que  trust  ngainat  hii  truatee  for  any 
Tprt^per^  held  on  an  express  trunt^  or  in  respect 
<yf  €zt\y  hreach  of  trusty  shall  he  held  to  be  barred 
hf/  the  Statute  of  Limitations.  ] 

"Where  a  party  receives  nion<*y  in  the  char- 
acter of  a  trustee,  the  statute  will  not  run  in 
liis  favor.  Bolton,  Exparte^  1  Deuc.  <&  CI) it. 
5oG. 

Though  the  rule  as  to  limitation  by  time 
docs  not  apply  in  the  case  of  express  trusts, 
yet,  as  to  them,  in  equity,  the  general  rule 
i>«,  that  stale  demands  are  not  to  bo  en- 
couraged. M'Donnel  v.  White,  11  II.  L.  Cas. 
271. 

After  a  dissolution  of  partnership,  by  which 
tbc  continuing  partner  covenanted  to  pay  the 
d.clits  and  to  pay  the  retiring  partner  o  sum 
equal  to  half  the  next  hnlf-yeur's  pn»fits: — 
Held,  tliat  non  i)aymcnt  of  a  debt  by  the  ron- 
tinuing  par:ner  during  the  half-ycnr  could 
not  be  set  up  against  the  retiring  partner  as 
an  answer  to  tlic  Statutes  of  Limitation. 
Watson  V.  Woodman,  20  L.  U.,  Eq.  721;  24 
W.  R,  47— V.  C.  H. 

Held,  also,  that  though  the  debt  was  from 
Bolicilors  to  a  client  in  respect  of  moneys  re- 
ceived, there  was  no  express  trust  to  exclude 
the  opera! ion  of  the  statuies.     lb, 

A  fund  was  established  at  Bombay  by  the 
covenanted  civil  servants  of  the  £ast  India 
Company  serving  in  that  presidency,  for 
granting  pension^,  and  annuities  to  members, 
their  widows  and  children.  By  the  original 
articles  certiiin  persons  were  appointed  man- 
agers, and  they  were  declared  to  be  **the 
tnistees  nf  the  fun«i,"  and  the  property  was 
vested  in  them: — Held,  that  they  were  not 
m<*re  trustees  f'T  the  ns-sociation,  but  trustees 
])roperly  so-culled,  and  that  the  meml)ers  of 
the  fund  were  the  beneficiaries,  so  tliat  the 
defense  of  the  Statute  of  Limitations  could 
not  be  set  up  against  a  claimant  on  the  fund, 
merely  on  account  of  lapse  of  time.  Edwards 
v.  Warden^  1  L.  R.,  App.  Cas.  361;  45  L.  J., 
Chanc.  Div.  713;  3.")  L.  T.,  N.  S.  174—11.  L. 

As  to  limitations  in  resf)ect  of  trusts  in 
real  property, — sec  this  title,  II.,  7. 

Intestate's  personal  estate;  distribntive 
•hares;  legacies.]-— [Hy  23  Sr  24  Vict.  c.  38,  s. 
18,  afUr  the  ZUt  of  DccerrJter,  1800,  no  suit  or 
other  proceeding  sluiU  beorougf^t  to  recover  the 
persomd  estate,  or  any  ^haro  of  tlie  personal 
estate,  ofanyj^erson  d*jing  intestate,  but  within 
twenty  years  next  after  a  j/rescrU  right  to  receive 
Vie  same  si  all  haze  accrued  to  some  jwrson  cnpi- 
ble  of  giving  c  dlschirge  for  or  release  of  1/ie 
mme,  vulcsft  in  the  meantime  some  part  of  sudi 
Utah  or  sha^e,  or  some  interest  in  resjicet  thereof 
ihnll  hara  been  accounted  for  or  ^>rtw/,  oi'  some 
aeknoteiedgment  of  the  right  thereto  shall  have 


been  given  in  writing,  signed  by  the  person  ao- 
countable  for  tJie  same,  or  his  agent,  to  the  per- 
Sftn  entitled  thereto,  or  his  agent;  and  in  suck 
case  no  sudi  action,  or  suit  sliall  be  brought,  but 
tpithin  twenty  years  after  such  accounting*  p^ty- 
ment,  or  acknowledgment,  or  the  last  of  such 
accountings^  payments,  or  acknowledgments,  if 
more  thtin  one,  was  made  or  given.  ] 

The  Statute  of  Limitations  is  no  bar  to  a 
claim  made  by  the  intestate,  where  property 
has  been  taken  possession  of  by  his  heir-at- 
law,  being  also  his  administrator,  under  a 
mistiikeas  to  its  renl  nature.  Heed  v.  Fenn, 
85  L.  J.,  Chanc.  404;  14  W.  R.  704. 

A  testator  being,  at  the  time  of  ids  death 
in  1857,  indebted  to  B.  on  simple  contract, 
gave  by  his  will  his  real  amd  personal  estate 
to  his  wife  for  life,  and  appointed  executors. 
The  will  was  not  proved  for  many  yearsf,  but 
the  widow  took  possession  of  nil  the  prop- 
erty, and  paid  interest  on  the  debt  to  Febru- 
ary, 1804.  In  September,  1870,  the  will  was 
proved,  and  then  B.  filed  a  bill  on  behalf  of 
himself  and  (9ttier  creditors  against  tlie  widow 
and  the  executors: — Held,  that  the  claim  was 
barred  by  the  Statute  of  Limitations,  and  that 
the  bill  must  be  dismissed  witli  costs.  Boat- 
Wright  v.  Boatwright,  17  L.  li.,  Eq.  71 ;  43 
L.  J.,  Clmnc.  12;  29  L.  T.,  N.  S.  003— R. 

Sembic,  that  if  the  remedy  of  a  Credit<ir 
as:ainst  the  personal  estate  is  barR'd,  while 
his  remedy  against  the  real  estate  has  been 
kept  alive,  the  real  estate  can  be  made  liahle, 
although  there  is  no  legal  personal  represen- 
tative. Boatwright  v.  Boatwright,  22  W.  R. 
147— R. 

A  testator  gave  all  his  real  find  p<;rsonal 
proiMjrty  to  his  wif<»,  out  of  which  he  desired 
that  she  would  discharge  all  his  legal  debts 
and  enjoy  the  surplus  for  her  life,  and  at  her 
death  the  property  was  to  be  divided  as  in 
the  will  mentioned.  A  farm  servant  of  the 
testator  left  his  wages  from  time  to  time  in 
his  master^s  hands,  and  it  was  agreed  be- 
tween them  that  the  debt  thus  due  should 
carry  interest:— Held,  that  the  statute  did 
not  operutis  as  a  bar  to  arrears  of  interest 
upon  the  sum  left  by  the  servant  in  his 
mast(M''s,  the  testator^  hands.  Blower  v. 
Blower,  5  Jur.,  N.  8.  33;  28  L.  J.,  Chanc. 
181— V.  C.  S. 

A  testator  gave  a  fund  to  his  executrix  f»»r 
her  life,  subject  to  the  immediate  payment 
thereout  of  a  legacy,  to  be  dividecl  among 
the  children  of  P.,  to  whom  he  also  gave  the 
fund  after  the  death  of  the  executrix,  lie 
died  in  1847.  One  of  P. *s  children,  of  wtiora 
there  had  been  five,  was  last  heard  of  in  1845. 
The  executrix,  W.,  retained  one-fifth  of  the 
legacy.  She  became  lunatic  in  1851,  where- 
u|X)n  the  fund  was  carried  to  an  account  enr 
titled  *'The  account  of  W.  and  the  children 
of  P.,^*  and  the  income  of  the  whole  was  ap- 
plied for  the  benefit  of  the  lunatic.  To  a 
petition  presented  in  1871  by  the  four  surviv- 
ing children,  for  payment  <»f  the  fifth  aliare, 
which  remained  unpaid  out  of  the  fund,  and 
for  the  payment  of  the  interest  thereon  out  of 
another  fund   belonging    absolutely  to    the 
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lunntic,  it  was  objoctod  that  the  Btatiite  of 
Liniiiationsw^.sitbar.— IIl'M,  tliat  the  eialute 
wiis  nil  biir  tii  tliB  cliiim  for  the  principal,  but 
wiu  A  bar  m  the  cinim  t<ir  more  ilian  six 
jeiirV  iiilureBt.  WnlLer,  In  r<,  41  L.  J.. 
Chaii<!.  210;  7  L.  R..  Cb.  180;   20  W.  B.  171. 

All  onlinurj  oflminiBtnitiiiii  (iecreo  in  a 
le;pitce'M  suit  i>peraic8  iie  ik  jud{niiO"t  in  fuvor 
i)f  (-reditora;  so  thnt  lime  uniicr  tlie  Statute 
o(  LimitutiotiB  begins  t>i  nin  from  tlie  date  nf 
ilic  decree.  FtnA  v.  Fii^  4G  L.  J.,  Cliiu'c. 
Div.  81tf:  35  h.  T.,  N.  a.  285— V.  C.  B. 

Aa  t<>  when  cininis  for  tegiicica  are  baired 
li y  lapse  or  timi^  —  see  Leoact. 

Claim*  of  lat  ofi^]— In  cases  uoder  21  Jac. 
I,  c.  10,  s.  a.  tlie  statute  ia  not  a  bar  to  >l  set- 
<>ir.  jolesa  tliu  six  ycnrs  have  expired  iH'fore 
thij  actiiin  is  broiiglit.  Walker  t.  ClemenU, 
1  -.  Q.  B.  1040. 

In  an  action  which  cnnlaincd  several  de- 
m.inda.  a  dL-feiidant  pleaded,  except  as  to  oue, 
a  sc-t.oS  and  the  statute.  The  plaintiff,  in 
order  lo  take  the  case  out  of  tly;  slnlute,  put 
in  c\idcacc  the  paitic-uhirs  of  set-oS,  coiitnin- 
ia^^  nil  item,  "piiid  to  the  pltiintiS  15i.  :"— 
Hold,  tliat  the  particuhirs  wen?  no  evidence 
in  support  ol  the  pica  of  sct-oS.  BurkUt  v. 
Blandianl,  3  Excli.  89;  18  L.  J..  Excb.  31. 

A  debt  due  to  an  intestate's  estate  from  one 
or  tlie  next  of  kin,  burred  by  tho  Statute  of 
Limitations,  wiia  set  off  agninst  his  share  in 
the  eslatc.  White  v.  Cui-Jiedl,  44  L.  J., 
Cli:.nc.  740;  20  L.  R.,  Eq.  044;  23  W.  R.  820 

V.  C.  B. 

Bills  of  ooita.]— Where  a  client  employs  an 
L[  iimiey  to  conduct  a  suit,  it  is  an  entire  con- 
ti.it't  to  oiirry  rin  the  suit  to  its  termhiHtioa, 
am)  ileterminnble  inily  on  reasoniibto  notice; 
and  where  ni)  such  notice  has  been  given,  tho 
Biatute  is  no  bar  to  thnt  part  of  the  demand 
which  Is  fur  business  done  more  than  six 
years  before  Ihu  commencement  of  no  action 
by  the  attorney  fi>r  business  done  in  the  suit, 
ivhich  was  not  brought  to  a  termiDation  till 
within  six  yenrs  of  the  commencement  of  the 
action.  Barru  v.  Odoum,  2  C.  &  M.  020;  4 
Tjr.  445- 

A  proctor  sued  for  the  amount  of  his  bill, 
which  was  chiefly  for  work  done  in  prosccut- 
ini;  an  iq>]>eal  to  judgment;  after  tiie  judg- 
munt  a  communication  liod  been  mode  by  the 
adverse  party  to  the  proctor,  and  attended  to 
by  him,  respecting  tho  costs,  and  an  item  in 
r[-:|"«t  of  this  transaction  was  added  to  his 
I'M.    Noprevious  partr.f  thedumand  accrued 

liin  six  yciirs:— Ueld,  that  the  latter  item 
i:  I  not  tiike  tho  rest  out  of  the  statute. 
J.' '''mri/  V.  Miinnings,  1  B.  &  Ad.  13. 

>Vlicre  costs  are  incurred  in  a  suit,  the 
Gt'itute  docs  not  liegin  to  run  against  the 
curlier  items,  until  the  Buit  is  turminuted. 
Martinilde  v,  Falkner,  2  C.  B.  700. 

A.  emplnyed  an  attorney  ia  procuring  liim 
money  to  pay  oS  a  niortgnga.  In  an  action 
Bj^aiiist  A.  for  the  bill  of  costs,  it  appeared  by 
items  in  tlie  bill  that  tho  attorney  Imd  made 
Bpplicntions  in  several  quarters  for  this  pur- 
pi'iv:,  but  without  success,  after  which  he 


wrote  to  the  attorney  informing  bim  what  Im 
liad  done,  and  requesting-  to  know  ttis  wishct. 
This  item  bore  date  more  thr.n  <m  years  be- 
fore action.  Tho  next,  dated  within  til 
years,  was,  "Paid  the  postage  of  your  answer." 
By  subsequent  items  it  a|.]>.  ,iu.d  tliar  furtlin 
cndeavotB  were  made  by  th*.'  atlorney  to  raise 
the  money.  Ultimately  it  uns  obtained:— 
Held,  (luit  the  transaction  iva^i  not  one  ia 
which  the  attorney's  em|ili>Mii<.'nt  was  CCD' 
tianous,  and  that  the  Isttrr  iinnd  cRd  not 
draw  after  them  the  pruvimi^  ones,  so  us  lo 
take  these  out  of  the  statute.  I'KiUipt  v. 
Br*adi«ff,  8Q.  B.  744;  llJor.  264;  16  L.  J., 
Q.  B.  73. 

A  solicitor  wna  retained  in  a  chancery  suit 
ill  which  bis  client  was  n  ilcfindaat,  and  sn 
order  was  made  that  a  .-ii)>]>'.L'incntal  biil 
should  be  filed,  to  make  tin  iii.\t  of  kin  par- 
lies to  tho  suit;  no  decri'i  ^va^  evc;r  made, 
nor  was  there  any  further  £ic]>  taki-n  in  the 
suit.  Upwards  of  ten  jfears  uftiT  this  order 
had  been  made  the  solicitor's  client  died:— 
Held,  in  an  action  by  the  solicitor  against  die 
representative  of  the  client  for  his  bill  of 
costs  up  to  the  time  when  the  order  iraa 
made,  that  the  debt  was  not  barred  by  the 
statute.  WkiUhtad  v.  Lord.  7  Excb.  OMl; 
21  L.  J.,  Exch.  239. 

Two  attorneys  in  partner^Ml>  Imving  been 
retained  to  defend  an  action,  ii  wus  decided 
in  Tavor  of  the  defendant,  ii{>iiii  which  the 
plaintiffs  appealed.  Whih'  tin.'  appeal  wns 
pending,  the  partnership  wa-^  iliHSolvcd,  and 
the  proceedings  were  com iriiii.d  by  one  of 
the  partners  separately:—  it'  Id.  Ibnt  the 
partners  were  not  entitled  \.'>  sue  for  Iheir 
costs  till  the  appeal  was  dciiduil,  so  that  the 
statute  did  not  until  then  begin  to  rua  ta 
against  their  claim.  Ilarri*  v.  Qaine,  3d  L. 
J..  Q.  B.  831;  4  L.  R.,  Q.  B.  653;  20  L.  T, 
N.  S.  B47;  17  W.  R.  B67. 

Writs  of  BTTor.]— [By  the  Common  L»« 
Procedure  Act,  1852  (15  &  10  Vict.  c.  78(.  s. 
140,  no  judgment  in  any  eainf  fh/iil  he  ranrnd 
or  ari-iideil  for  any  error  ov  ili/ert  tliernn,  vs- 
leai  error  ba  eommenerd  or  linHtiiht  and  yniv.- 
Oiled  teith  effect,  tettMu  »U  y'lim  after  tufli 
judgment  tinned  or  tnlered  of  r,  ci/rd. 

By  a.  147,  i/anj/  penon  'th.ii  i«  or  shall  be 
entitUd  to  bring  error  U  or  c'.  c'''  !■'•.  nt  ihi  t'mt 
ofiuch  title  accrued,  withiu  I  •■■  i-'jc  of  iitfiiCy- 
one  yeiirt,  femt  eonert,  nan  <■  -.'I'/i'is  lnellli^,  or 
beyond  tlu  seat,  then  such  j"  i  ■  •"  sliall  tif  'it 
libertij  to  bring  error,  to  as  .-'j./i  perton  toit- 
menea,  or  brings  anil  proseeii'i.i  Ifu'  same  ifi/i 
^ccl,  Kithiii  six  years  aftei-  d-miu'j  to  or  hdi'i 
of  full  age,  diteotcrt,  of  touiiJ  vi-monj,  or  rt- 
turn  from  beyond  tlie  seat;  n-n-l  if  the  oppotit' 
party  shall,  at  tlie  time  of  tht  I'nlgiiient  signed 
or  entered  of  record,  be  bei/i':"!  the  gem,  then 
error  vuiy  lie  brought,  proviiUI  ihc  proceeJlt}! 
be  commended  and  prosecuted  ir.ilh  rffect  leilAiii 
ale  years  after  tlie  return  of  tiich  parly  from 
beyond  seas.'] 

On  revonal  of  Judgment  or  of  ontlawiy.]— 
[By  21  Jac.  1,  e.  10,  s.  4,  if  m  any  the  taii 
actions  or  ntits  judgment  be  gicen  fur  the  plitiiii- 
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%]ff%  an^i  the  same  he  reserved  hy  erTOi\  or  a  verdict 

pai«./t^»*  the  plaintiff,  and  upon  matter  alletjed 

in-    Q^rr^mt  of  judgment ^  the  judgment  be  given 

m^iMiffMt  the  plaintiffs  that  he  take  nothing  by  hie 

f>i4^^it^  ^crU  or  hUU  or  if  any  the  mid  nctione 

9h/z2l  &a  brought  by  original  and  the  defendant 

thcreir^  ^  ouHawedy  and  ahall  after  reverse  the 

ozttl€it€^9y^  in  all  eueh  eases  the  party  plaintiffs 

A  is  h^irSy  executors  or  administrators^  as  the  case 

shall    requirCy  may  commence  a  new  action  or 

surit  Jrom  time  to  time  within  a  year  after  such 

judjfffn^nt  reversed,  or  such  judgment  be  given 

agairtst  the  plaintiff  or  outlawry  reversed^  and 

rtot  fwfier. 

By  3  &  4  Will.  4.  c.  43,  s.  6,  a  similar 
litnitittion  and  permission  are  prescribed  as  to 
actians  upon  awards  where  the  submission  is  not 
by  specialty s  or  for  fines  due  in  respect  of  copy- 
hold,  estatesy  or  for  money  levied  under  afi.  fa.  ] 

£l  -writ  of  revivor  is  not  an  action  upon  a 
judgment  within  the  Irish  C.  L.  P.  Act,  16 
&i  17  Vict.  c.  lia,  s.  20;  and  the  period  of 
limitation  in  such  proceedings  is  still  reg- 
ulated by  3  &  4  Will.  4,  c.  27,  s.  40.  Wall- 
V.    Walsh,  4  Ir.  R.,  C.  L.  lOa— Q.  B. 

(&)    In   Respect  of   Particular    Persons  and 
OfBcers;   and   of  Acts  done  under 
Statutes  of  a  Local  and  Per- 
sonal Nature. 

The  crown.] — [See  21  Jac,  1,  e.  2, «.  1 ;  9  Qeo. 
8,  e,  10,  tfie  Nullum  Tempus  Act;  2  <fc  3  WilL  4, 
e.  71,  M.  1,  2;  2  <ft  8  WUL  4,  c.  100;  8  <6  4 
Will.  4,  e.  99.  ss.  12,  18.] 

The  crown  not  being  mentioned  in  21  Jac. 
1,  c.  16,  8.  3,  is  not  within  its  operation. 
Lambert  v.  Taylor,  4  B.  &  C.  138;  6  D.  <&  R 
188. 

lietums  of  any  particular  subject-matter  by 
auditors  in  their  accounts  of  the  crown  rev- 
enue, are  sufficient  proof  of  its  having  been 
kept  in  charge  to  protect  the  claim  of  the 
crown  from  the  operation  of  the  9  Qeo.  8,  c. 
16,  although  they  have  returned  *'  Nihil,"  and 
tlie  claim  has  not  been  put  in  suit  thereon  for 
more  than  sixty  years.  Att.  Oen.  v.  Eardley, 
8  Price,  89;  1  Daniel,  271. 

So,  if  the  auditors  make  due  returns  to  the 
office  of  commissioners  for  auditing  the  public 
accounts  of  the  rents  and  other  profits  of 
lands,  forming  part  of  the  crown  revenue, 
those  returns  constitute  a  putting  in  charge 
within  tiiat  statute,  so  as  to  save  the  right  of 
the  crown  from  the  operation  of  that  act; 
although  the  auditors  have  for  more  than 
sixty  years  received  nothing  in  respect  of  such 
revenue,  and  though  the  crown  within  that 
time  had  not  instituted  any  suit  or  proceeding 
to  recover  any  part  of  it.  Att.  Gen.  v.  Max- 
well, 8  Price,  76,  n. 

The  statute  may  be  pleaded  to  a  scire 
facias  issued  by  the  crown  against  the  drawer 
of  a  bill  of  exchange  in  the  hands  of  the 
crown  debtor,  and  which  has  been  seized  by 
the  sherift  under  an  inquisition  on  prerogative 
process.     Bex  v.  Morrall,  9  Price,  24. 

As  to  limitations  of  proceedings  on  behalf 


of  the  crown  in  respect  of  real  property, — see 
this  title,  II.,  1. 

Oorporation.^  are  not  less  liable  to  the  oper- 
ation of  prescription  than  private  persons. 
Dundee  Harbor  (Trustees)  v.  hougaU,  1  Macq. 
H.  L.  Cas.  317. 

Actions  by  or  against  assignees  or  trustees 
of  insolvents  or  bankmpts )  and  lor  acta  done 
under  the  bankruptcy  laws.] — [By  the  Bank- 
ruptcy Consolidation  Act,  IS  &  18  Vict.  c. 
106,  ss.  159,  276,  every  action  against  any  per- 
son for  anything  done  in  pursuance  ^  thai 
statute,  must  be  commenced  within  three  calendar 
months  next  after  the  fact  committed.] 

Where  the  statute  had  begun  to  run  against 
a  petitioning  creditor's  debt,  before  the 
commission  issued,  it  shall  not  be  taken  ad- 
vantage of  by  a  third  person  against  tTie 
assignees.  Quantock  v.  England,  2  W.  B1. 
702 ;  6  Burr.  2628. 

A  debtor  to  a  bankrupt,  when  sued  by  his 
assignees,  cannot  set  up  the  statute  as  an  ob- 
jection to  the  petitioning  creditor's  debt. 
Mavorv.  Pyne,  2C.  &P.  91;  8Bing.  285;  U 
Moore,  2. 

The  statute  does  not  attach  to  a  debt  proved 
under  a  commission  or  a  fiat  of  bankruptcy. 
Ilealey,  Ex  parte,  1  Deac.  &  Chit.  861. 

Or  affect  the  creditors  of  an  insolvent,  in 
respect  of  the  time  elapsed  since  his  dis- 
charge.    Barton  v.  Tattersall,  1  Tarn.  878. 

If  property  is  delivered  by  a  trustee  to  an 
auctioneer  for  sale,  who  retains  the  proceeds, 
and  p«iys  interest  thereon  to  the  cestuis  que 
trust,  he  is  a  constructive  trustee;  so  that,  on 
his  bankruptcy,  the  statute  is  no  bar  to  a 
proof.  Oowers,  Ex  parte,  3  Mont.  &  Ayr. 
172. 

To  an  action  by  the  assignees  of  an  insolv- 
ent debtor  to  recover  money  owing  to  him 
before  his  insolvency,  in  which  they  declared 
that,  in  consideration  of  the  money  being  due 
to  the  insolvent,  the  defendant  promised  to 
pay  It  to  them  as  assignees,  it  is  a  bad  plea 
to  say  **  that  the  cause  of  action  first  accrued 
to  the  insolvent  before  the  plaintiffs  became 
assignees,  and  that  six  years  had  elapsed  after 
the  cause  of  action  first  accrued  to  the  insolv- 
ent, and  before  the  suing  out  the  writ  of  the 
plaintiffs. »•    Kinder  y.  Paris,  2H.  Bl.  561. 

Trover  may  be  brought  against  the  assign* 
ees  of  a  bankrupt  after  the  expiration  of 
three  months  from  the  time  of  the  alleged 
conversion,  and  therefore,  they  are  not  with- 
in the  protection  of  6  Geo.  4,  c.  16,  s.  44. 
Garruthers  v.  Payne,  2  M.  &  P.  429;  5  Bing. 
270. 

Where  assignees  of  a  bankrupt  entered  the 
premises  of  a  third  person,  to  seize  goods 
which  were  the  property  of  the  bankrupt,  it 
is  not  necessary  that  an  action  should  be 
brought  against  them  within  three  montha 
after  the  fact  committed;  the  act  of  the 
assignees  not  being  done  *4n  pursuance  of 
the  statute,''  within  6  Geo.  4,  c.  16,  s.  44. 
Etfge  V.  Parker,  8  B.  «&  C.  697 ;  8  M.  &  R. 
865. 

The52  Geo.  8,  C.  165,  s.  54,  by  which  a  right 
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wan  resprred  to  creditor*  to  obtain  pnymenl 
out  i.f  the  future  i-ffccts  ■■(  the  iiiaolvi-nt.  did 
not  jircvcnt  tlie  0|>eriilinn  gf  the  statute. 
Broirnini  v.  P.irvi.  5  M.  &  W.  117;  7  U.  P. 
C,  31)8;  aH.  &  U:  6.-.. 

Acttom  agalnit  JiuUoai  of  the  paaca.]  — 
my  11  £  12  Virt.  c.  44,  s.  8.  no  itetioa  tltall 
he  brouffhl  ngaitiit  any  juttice  of  tha  iieare,  for 
an'itliii.g  dont  by  him  in  th«  exec-ition  of  kit 
ofUrf,  uiiUa»  the  $attu  lie  commenred  vntliin  lix 
enlf'-dar  montlu  tieit  after  tJia  ad  eomplaintd 
of.hdt  hniif  been  ammitttd.  (Fiirmer  umilor 
provision.  81  Gio.  2.  c.  24,  t.  8.)| 

A  romiilnint  having  been  made  afcainat  k 
pawnbroker  before  a  police  magistrate.  Hp- 
pointeil  under  2  &  8  Viet.  C.  72,  tiie  pawn- 
bnihcr  ealk-d  I>i9   assistnot   as  nwitnras,  and 


perjurv.  The  case  was  Bubseqncnll;  dlv 
uliAscd  fnini  want  of  jurindiction  in  the 
magiHrmte;  but  lie,  U'iug  diHRntinlicd  wilh 
the  evidence  of  tlic  K«si>itant,  ordered  Itim  to 
be  detiiincd  without  any  complaint  being 
made,  and  afterwardx  took  bail  for  his  ap 
pear:ii)ec.  as  on  a  elmrge,  of  perjury,  Ujton  a 
BUbw'Quent  dny.  U|>oo  that  day  Iho  [mitieg 
altendeii.  and  the  ciiarge  of  perjury  whs  gone 
into,  and  tlic  magiarrutc  auitseqiiently  took 
the  recogniznnce  of  llio  assistant  for  his  ap- 
pearance to  iinnweran  indictment  (or  perjury. 
A  bill  WH4  prefenvd.  but  returned  not  found. 
The  assidant  iifterwiirds  brought  an  action 
for  IrespavH  iind  fulsc  imiirisooment  ngainst 
the  mn^struU'.  Tiic  action  waa  not  com- 
meoeed  until  more  than  three  mon  hs  after 
Ihc  C'linmiHsion  of  llic  ntlcgcd  tronpus!),  iiut 
within  nix  montlia:— Held,  iliiit  the  magis- 
trate w)is  eniitlod  to  the  statutory  protection 
of  section  53,  whidi  limits  Iho  time  for  com- 
mencing the  action  to  three  luonlhs  after  the 
fact  committed,  and  therefore  the  action  waa 
too  late.  JltueMiM  v.  QrnBe,  S  Q.  ft  D.  2t0; 
8Q.  B.  097;  7  Jur.  8fl;  12  L.  J.,  M.  C.  64. 

The  time  limited  for  bringing  actions 
•guiiisl  j notices  of  a  metropolitan  |)olice  dis- 
trict, in  respect  of  a  conviction,  under  3  &  3 
Vict.  c.  47,  B.  18,  mode  in  exerciE«  of  Ihe 
jurisdiction  given  them  l>j  8  &  4  Vii-t.  c.  64, 
a  S.  is  three  cnlendar  months.  Iho  period 
prescribeil  by  2  &  S  Vict.  c.  71,  s.  53,  and 
not  six  calendar  months,  the  |)eriod  given  by 
lOOee.  4,  c.  44.  b.  41.  Bamett  v.  Gox,  1 
Q.  B.  617;  2  New  8ess.  Cas.  486;  11  Jur. 
118;  10  L.  J.,  M.  C.  27. 

A  magistrate  is  lixble  to  answer  in  an  ac- 
tion f[>r  snch  part  of  an  imprisonment  suffered 
andcr  his  warrant,  as  nas  nithin  six  calendar 
months  before  the  action  commenced  against 
•gaiBst  bini.     Mitnei/  v,  Jokntan,  13  Emt,  67. 

An  action  brought  within  six  months  after 
the  cu4  of  n  long  imprisonment  by  a  jimtice's 
warraat  is  antficient.  Pidcen-iU  v.  Painter, 
Bull.  N.  P.  84. 

In  an  action  against  a  juatioe.af.  tim  jieatv, 
for  false  imprisonment,  it  appeared  that  the 
plain  tiff  WHS  discharged  from  piison  on  the 
I4tb  December,  and  the  writ  iieued  on  the 


14lh  of  June:— ndd,  that  the  acrion  i™ 
eomiii'-m-ed  in  tfm.-.  Hardy  t.  Ryh,  0  15.  4 
C.  803;  4  M   4  11    JO.l- 

\n  an  action  .i-..lii-t  niagi-imtes  for  an  »rt 
done  hy  Ih'-m  e.v   oflirin.    Ihc   plniniiS  tnuit 

lo  them  of  the  n.ii'.ii,  !iltiiou;:h  ll'ere  il  » 
crmtinning  cmisi.'  ni  m  lion;  and  ihereture  be 
most  show  a  retui  n  ;i[id  ii  contir.unoce  n(  the 
nrst  writ,  if  the  second  is  out  of  the  tiiM 
fixed  by  the  notice.  WtOon  v.  Fournirr,  11 
East,  4U1. 

ActiootagainBt  constable^]  — [By  34  Gra. 
2,  c.  44.  8.  »,  ma:li-:t  '■h'dl he bnmyht again* 
nny  juttiee  of  the  /••■•\,-r.  (■•r  anything  i!oi-t  M 
tlie  txtcvtieit  of  III.'  ■ijjicr,  or  againil  any  a*- 
$!al/U,  headborev'jl'  "''  "'A""  ojfieer,  or  perm 
acting  at  aforetaiil,  viilea  eommtneed  irAAt* 
nx  caUnitar  tnoiittt  after  tilt  aet  eommitletI.i[ 

A  constable  who,  acting  bonS  fide  under  t 
wiimint  commanding  him  lotuiie  the  goods  ol 
one  [xirson,  Ity  mi?<t:iki'  litkes  those  of  iiiinlliei. 
U  ]iroiccli-d,  and,  ilnnrore,  an  action  muM 
be  brought  iigaiiisr  iiioi  within  six  e«lenil«f 
months.  Purten  v.  Williamt,  3  B.  &  A. 
830. 

So.  irhere  consbililes  were  directed  undet 
a  wnrrant,  to  seari  h  >i  hou-^e  for  black  clo'b. 
and  took  cl'itlis  of  iinMthcr  descii|iiion,  anJ 
ciirried  them  lieforr  n  nitigisCraie,  n-fifing  il 
tlic  time  they  toi<k  Ihcni  lo  tell  the  ownrr  u[ 
the  lioii-.e  searehdl  wlii'tlmr  Ihey  had  any 
warnint  or  not;-  llil.l,  within  the  protcclino 
of  the  statute,  nn-]  tlmi  an  action  agiimt 
them  ought  to  havf  IjtvD  commenc<'d  wiihin 
six  calendar  montli:^  Siaith  v.  WUtthirt,  i 
ilouK,  H3J;  3  B.  A  B,  fill!. 

A  constable  iiuiinj;  colore,  not  virfnt* 
ofBi-ii,  is  not  protecti-d  fr^im  actions  not  com- 
menced within  six  nionllis.  Alcvek  v.  An- 
dreiea,  2  Esp.  043,  n.— It.nyon. 

So.  if  ho  acts  wlihont  a  warrant  al  all 
PottltiktfiiU  V.  g:Ii«-u  :[  Es|i.  230— Kenyon. 

It  soi'ms  ihnt  ir  Ji  conpiiible  aclM  in  Im 
chimicler  as  sn<  h,  iviii  wiihont  a  wumitit, 
that  ho  is  wiihin  ih-  siatTiic.  PiU-l  v.  (Jn'fl, 
6  Moore,  320,  eucil.  And  see  Qrava  f. 
Arnold.  3  Ciimp.  31 ;. 

An  overseer  of  ili^-  i")or,  who  distrains  for 

officer  within  the  [."n.lecliop  of  the  act. 
Nutting  v.  Jaekton.  Hull.  N.  P.  24. 

Where  a  consiaUlc  halving  a  mngistmtrs' 
warrant  of  distrca?  to  levy  a  cliiireh  nile, 
under  53  Gc".  3,  r  137,  bitike  the  doiirof 
and  entered  the  ]>iiiiiiiitr»  dwelling-house:— 
HeH,  tinitnlthoii-li  lu'  thi-reby  cxcce^lcd  his 
nuihorily,  yet  thiii  ii"  action  could  be  main- 
tained alter  Ihe  e.\pi[';iliou  of  three  caleoilsr 
monlha.  Theoball  v.  Criclimire,  1  B.  .&  A. 
237. 

Under  53  Gen.  ^  c,  127,  s.  12.  which  re- 
quires that  an  action  lor  anything  done  in 
pursuance  of  the  net  sh:ill  be  ciimmcnci'd 
within  three  calendar  months  after  the  fiict 
committed,  tm  action  for  seizing,  taking,  and 
carrying  awry  and  d  i  strain  I  ngaud  selling  tbs 
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plrinitifT's  *joo(ls,  under  ft  warrant  of  distress 
tor  arrears  of  a  church  mt(%  may  be  brought 
within  three  calendar  months  after  the  sale. 
CUliiis  V.  Hm,  5  M.  &  \V.  194. 

A  constahic  who  docs  an  not  bon&fide,  in- 
tenciiii«r  10  do  his  duly,  is  within  the  protec- 
tion of  the  statute,  Oonden  v.  Blpkick^  4 
Exch,  445;  7  D.  «&  L.  104;  13  Jur.  089;  19 
L.  J.,   Kxch.  9. 

A-  obtained  a  magistrate's  wamint  for  the 
apprehension  of  B.  upon  a  crim*inal  charge 
"Which,  on  the  hearing,  was  dismissed.     This 
"Warrant   was  directed   *'To  the  constable  of 
D."    (^:i    parish  in  the  county  of  W.)     A.  de- 
livered the  warrant  to  a  county  constable  of 
W.,  an<l  directed  him  to  execute  it,  which  he 
di«l: — Held,  that  the  warrant  could  not  be 
executed   by  any  other  constable  than  by  a 
const:ib1e  of  the  parish  of  D.,  and  consequently 
that  the  execution  of  it  by  the  county  consta- 
ble w:is  ilU'gat;  and  that  the  action  not  having 
been    brought  within  six   months  after  the 
«  oipniissiou  of  the  tresptiss.  the  constable  was 
(irotet'tcd.     Freegard  or  Treegard  ?.  Barnes^ 
7  Exch.  837;  21  L.  J.,  Exch.  830. 

Actions  against  gaardiana  of  onions  or  of 

parishes.) —No    action    can    be    maintained 

ag:iinst  the  guardians  of  a  union  or  a  parish 

for  »iny  dei»t.  claim,  or  demand  due  from  them 

an  less  8Ui:li  action  is  commencetl  within  the 

half-year  in  which  the  same  shall  have  been 

incurred  or  become    due,   or    within    three 

months  aft(*rtlic  expiration  of  such  half  year, 

or  iinli'SM  the  time  has  been  extended  by  the 

Poor  Law  Board,  under  23  &  23  Vict.  c.  49, 

8.    1 .   Bilker  v.  BUltricay  Union  ( (JuardiaTu)^ 

2  H.  &  C.  643;  33  L.  J.,  M.  C.  40;  13  W.  R. 

11. 

Actions  a^ai|ist  officers  of  excise.] — [By  7 
&  B  Geo.  4,  c.  53,  8.  115.  any  action  or  suU 
ag^'/inst  any  perwn  or  personSy  for  any  matter 
or  tiiiug  tlone  by  any  officer  or  officers  of  excise^ 
or  any  others  ttcting  in  his  or  their  aid^  must  be 
comotenct'd  within  three  calendar  months  next 
after  the  cause  of  action  sha^l  hate  arisen.  ] 

An  action  cannot  be  maintained  against 
officers  of  the  customs,  for  seizing  gotids  as 
f(»rfeited  by  the  revenue  laws,  unless  brought 
within  thres  months  after  the  actual  seizure: 
not  wit  list  Muding  a  suit  is  instituted  in  the 
Court  of  Exchequer  for  the  condemnation  of 
the  goods,  which  is  deiX3nding  at  the  expira- 
tion of  the  three  months.  Qodin  v.  Fenris,  2 
H   BI.  14. 

Where  the  commander  of  one  of  the  king's 
armed  vessels  i«eizcd  a  vessel  and  cargo  at  sea, 
anil  brougiit  them  into  the  next  port  on  sus- 
picion of  Hnmgghng,  and  after  process  in  the 
Exchequer  the  owner  obtained  an  order  for 
redelivery,  under  which  he  obtained  only 
part  of  the  goods  from  the  defendant:— Held, 
that  the  owner  could  not  maintain  trover  for 
the  remainder,  if  the  actirm  was  brought  after 
three  months  from  the  original  seizure,  though 
witiiin  three  months  from  the  onler  for  the 
redelivery.    Saunders  v.  Saunders,  3  East,  254. 

Where  an  officer  in  the  preventive  service 
toarded  a  ship,  and  left  three  men  on  board. 


and  two  days  afterwards  decided  on  seizing 
her;  and  the  owner  having  sued  him  for.^nch 
seizure: — Held«  that  the  three  months  within 
which  the  action  should  have  been  com- 
menced under  28  Geo.  8,  c.  37,  s.  23,  must 
be  computed  from  the  day  of  boarding  the 
vessel.  Groo/c  v.  Jfv7'ao«A,  8  Moore,  265;  X 
Bing.  167. 

Actions  for  acts  done  nnder  particular 
statutes,  and  statutes  of  a  local  and  personal 
nature.) — [  Whereas,  dieers  acts  commonly  called 
puhlicy  local  and  personal^  or  local  and  personal 
actSy  and  divers  other  acts  of  a  local  and  per' 
»mal  nature,  contain  clauses  limiting  the  time 
within  which  actions  may  be  brought  for  any^ 
thing  done  in  pursuance  of  the  several  acts  re- 
spectively :  and  whereas  the  periods  of  such 
limitations  vary  very  much,  and  it  is  expedient 
that  there  should  he  one  period  of  limitation 
only:  be  it  therefore  enacted,  that^  from  and 
after  the  ^tossing  of  this  act  (10th  August.  1843), 
the  period  within  which  any  action  may  be 
brought  for  anything  done  under  the  authority 
or  in  pursuance  of  any  such  act  or  acts,  sfioll 
be  two  years,  or,  in  case  of  continuing  dnmage. 
then  within  one  year  after  such  damage  shaU 
have  eeatted  ;  and  t/iot  so  much  of  any  clause, 
provision  or  enactment  by  which  any  other  time 
or  period  of  limitation  is  appointed  or  enacted, 
shail  be  and  the  same  is  hereby  repealed,  (5  ^ 
6  Vict.  c.  97,  8,  6.)] 

An  act  which  was  printed  as  a  local  and 
personal  act,  and  contained  a  clau'^e.  enact- 
ing that  it  should  be  deemed  a  public  act, 
and  judicially  noticed  as  such,  gave  jurisdic- 
tion to  the  commissioners  ap[x>in ted  under  it 
over  debts  wheresoever  contracted,  and  any 
person  might  sue  in  this  court,  if  the  defend- 
ant happened  to  be  in  any  of  the  places  named 
in  the  act:— Held,  a  public  local  and  personal 
net  within  this  statute.  Cock  v.  Gent,  1  D.  & 
L.  418;  13  M.  t&  W.  284;  13  L.  J.,  Exch.  24. 

But  the  Metropolitan  Police  Acts,  3  &  8 
Vict.  c.  47;  3  <&;  8  Vict.  c.  71;  and  8  &  4 
Vict,  c-  84,  are  not.  Barnett  v.  Cox,  2  New 
Sess.  Gas.  487;  0  Q.  B.  617;  11  Jur.  118;  16 
L.  J.,  M.  C.  27. 

The  8  &  9  Vict.  c.  21,  empowers  justices 
of  the  county  of  Lancaster  to  make  rates  on 
the  division  of  Manchester  lor  the  purposes 
of  the  act;  and  s.  21  enacts,  that  all  the  pro- 
visions of  any  sul>s: sting  act,  relating  to  the 
cnf<»rcing  of  county  rates,  shall  be  taken  to 
apply  to  rat^s  made  under  this  act.  The  55 
Geo.  8.  c.  51  (a  County  R^ite  Act),  by  s.  23, 
enacted,  that  all  actions  against  any  person, 
for  anything  done  by  virtue  of  that  act, 
shall  be  brought-  within  three  months  after 
the  fact  committed: — Held,  that  an  action 
against  the  justices,  for  issuing  a  warrant  of 
distress  against  the  goods  of  an  overseer  for 
not  collecting  and  paying  over  a  rate  made 
under  8  &  9  Vict.  c.  21,  ought  to  have 
been  brought  within  three  months,  as  s.  21 
of  the  latter  act  incorporated  s.  23  of  55  Geo. 
3,  c.  51.  Boden  v.  Smith,  18  Jur.  428;  18  U 
J.,  C.  P.  121. 

Held,  also,  that  even  supposing  the  8  ft  9 
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Vict.  G.  21,  to  be  K  local  net.  it  rcpcnled  the 
.1  A  0  Vict,  c  QT,  »>  tar  as  reuurded  the 
iHriml  of  liiuitatioo  for  brinmng  tliia  action. 
Ih. 

The  Ramsnte  Harbor  Acts,  33  Geo.  3,  c. 
74,  and  S3  Geo.  3,  c.  84.  are  acU  ot  a  local 
nod   penonal  nature.      Sluirp   v.    Shejihtrd. 

I  H.  &N.  115;  3JHr..  N.  8.  617;  35  L.  J.. 
Eicli.  254— Eich.  Chum.  8.  P.,  Moor»  v. 
.Vxpherd,  10  Exch.  424;  24  L.  J.,  Excli.  28. 

If  A  Statute  for  iillotting  wnste  landa  witliin 

II  miinor  directs  nil  disputed'  claims  to  be 
tried  by  a  feigned  issne,  und  limits  tlie  ttmo 
of  tirin^rins  such  action  to  six  months:  an 
aciioQ  lin>u<!:tit  against  a  co|ivholder  witltin 
time,  ir  abated  b;  Ins  dciith,  must  be  revived 
agninsi  the  heir,  within  six  monihi  after  tlie 
plaintiff  'mv  notice  of  tlic  drsceat,  though 
the  heir  is  not  oilmitled  till  loug  after  that 
tiioe.     Kitight  v.  BaU,  Cowp.  IHS. 

An  act  authorized  a  compnny  to  make  and 
maintain  doclts,  and  tiin|)poiiitadock-iniwter, 
nho  should  have  power  to  direct  the  mooring. 
unmooring,  moving  and  ri^tnovlog  of  nil  ves- 
•eU  into  or  in  the  docks,  ami  should  have 
control  ovor  the  dpacc  of  100  vnrdn  from  tho 
entrance  into  the  docks,  so  far  ns  related  to 
the  transporting  of  vessels  in  and  nut:  the 
company  to  be  sticd  in  the  nameof  their  treas- 
urer; and  every  artinu  brought  aj;ninst  any 
pL'r!M)n  for  anything  done  in  pursuance  of  the 
act,  to  he  commenced  mithin  six  Cilendar 
months  nfter  the  fact  committed.  In  an  ac- 
tion brought  Against  the  treasurerfor  diimage 
done  to  a  vessel  by  meant  of  im]>r<i|)er  direc- 
tioDs given  by  thedock-masti-rin  imnsjiorting 
her  into  the  docks; — Held,  thnt  giving  such 
directions  was  a  thing  done  in  pursuance  of 
the  net,  anil  thut  the  action  should  liavo  been 
commencud  within  six  calendar  months  nfter 
those  directions  were  given,  tinith  v.  Shaie, 
6  M.  &  R.  325;  10  B.  &  U.  277. 

Where  a  canal  company  was  empowered  to 
auppty  the  canal  with  water  from  nil  streams 
whatsoever  within  thud islHnce  of  2,000  jnnls, 
except  AS  thereinafter  mentioned,  with  a  pro- 
viso that  nothing  should  eitenit  to  authorize 
Ihem  to  take  water  from  certain  speciltcd 
streams,  between  10th  .lune  and  lOth  Septem- 
ber, except  only  that,  if  one  of  those  streams 
should  overflow,  the  Bamu  may  be  taken  into 
the  cnnnl  so  long  as  such  overflowing  should 
continue,  and  that  all  actions  should  he 
brought  fur  anything  to  be  done  in  pursuauc-e 
of  the  act,  or  in  the  execution  of  tho  powers 
and  nuthorilies  before  given,  within  iiii  cal- 
endar months  after  the  fact  comiuittcd ;  or, 
in  case  of  a  continuation  of  diimoges,  within 
thren  c.'ilendur  months  after  the  committing 
sucli  damages  should  hnvc  ccikscd:— HulX 
that  the  taking  and  continuing  to  take  the 
water  by  the  company  from  one  of  the  speci- 
fied streams,  duntig  the  prohibited  times, 
might,  Deverthcless.  be  so  far  a  thing  done  in 
execution  of  the  |>owers  and  authorities  given 
them  by  the  act,  ns  to  entitle  the  company 
to  the  protection  of  the  act  as  to  tho  time  of 
commenciDg  the  action  against  them.  Qaby  v. 


Wau  and  Berkt   Omal  Ciniip'iay,  3   M.  A  3. 
580. 

Uy  act»  of  purliiunent  enabling  b  companj 
to  make  and  miiintnln  a  canal  nHviiEation,  and 
to  take  lands  for  1  i)al  |mqioae.  making  aalit- 
faction,  it  wa«  ]in>vKlod.  that  the  c-omposy 
should  not  take  ,i(iy  t.'arden  finmnd  witliool 
the  consent  oF  tit,:  mviicrs  and  occapiers,  and 
tliatiiny  action  l'>  lie  brought  for  •nything 
dnno  in  purstinm  u  of  those  acis  should  be 
commenced  witli^n  six  calendar  month*  nrii 
after  the  facts  nIioiiM  have  been  coniniittrd: 
or,  if  there  H)irMilil  he  a  cootinuAoce  of 
damagp,  then  ^uthjn  six  calendar  moDihs 
next  after  thi!  <'<>iiimitting  of  sncli  damag* 
should  have  ceoii'l.  The  enmpany,  viisUiBg 
to  take  gnrdi^n  ^^round  tor  the  purpose  <if 
sloping  the  biuiks  of  the  canal,  told  iNb 
occupier,  a  tenarir,  that  they  liod  obtained  the 
consent  ot  the  nuii(r'>!  agent,  without  whidi 
the  tenant  woiilil  ii'it  have  given  them  per- 
mission; but  tli<'  stntt^nu'nt  was  doI  tntt 
Thi-y  then  pnil  him  a  sum  which  he  ile- 
mandcd  on  aeconnl  of  a  former  transaclioo, 
after  which  they  I'litereii  and  slopi-d  away  lite 
ground.  The  biinl  in  t-onwequeiice  wasthencfr 
forth  overflowed  hy  the  Thames  at  every  hish 
tide.  For  this  diutiaue  the  landlord  sue  I  tli< 
company,  but  not  before  more  than  six  calen- 
dar months  after  tkegrnunil  Was  taken,  and 
the  tide  let  in: — Hold,  that  the  injury  was 
one  for  which  nn  :u-\wn  should  have  bcea 
brought  within  -iv  i-Jik-ndar  months  after  Uw 
taking  away  of  III.'  hind;  and  that  the  coa- 
pany  was  witlni  the  (iroteclion  of  iha 
limiting  clausp,  iii;i^mui:h  ns  the  ant  enin- 
plained  of  was  mmIIv  dnnu  for  the  pnrpo* 
contemplated  bv  tliJ  Bliitutes,  though   i"' 


of   1 


the    < 


mpanj 


had  been  guilty  of  a  raisrepn-seuialioa 
amnunling  to  bad  faith  towards  the  occupi'T. 
O'tkley  r.  Ketuii"jto-i  Cannl  Company,  6  B-  A 
Ad.   138. 

A  canal  compiiriv  w:ls  authorized  by  statute 
to  demand  and  mi'  for  tills  upon  tho  ciitmff- 
of  goods,  and  \ii  ilistrain  any  carriaijc  of 
goods  in  respci't  nT  tvlilch  such  tolls  ought  to 
be  ])aid,  and  to  d  ;.iiii  Ihc  sumo  until  payment 
made  ot  such  tiilU  ;md  of  all  arrears  of  the 
same  due  from  ilii  oivni'r  of  such  carriage  or 
goods;  and  in  i  ;i~c  j^uch  distress  should  not 
be  redeemed  wit  inn  lire  dnys,  to  appraise  and 
sell  the  same,  a-  in  the  case  of  a  dislrpss  fur 
rent;  they  were  rut  uxprus^ly  anthrwiicd  to 
levy  any  toll  u|k.ii  cnrritigcs.  The  sutnle 
enacted,  that  anv  aci  inn  bn>ughl  for  anything 
done  in  pursuaini/  nf  ihc  act,  or  in  execulioo 
of  theiiowers  ami  authorities  granted  h;  it. 
should  be  brouj^'hl  iviildn  six  calendar  moiithi 
next  after  tho  fart  cimimitied:— Ueld.  first, 
that  a  distress  for  non  payment  of  tolls  wu* 
thin"  done  in  pursuance  ol  the  act.  /wiw* 
V,  Cooke,  1  A.  &  E.  373. 

Held,  secondly,  tiiat  where  the  owner  ol 
trams  let  Ihem  U  a  lliird  person,  and  during 
such  letting  they  were  illc^-nlly  distiainol  f«' 
arrears  due  from  tin;  person  hiring,  while  not 
carrying  such  iiL-rsim's  goods,  and  aftcrwiirJ) 
sold,  such  owner  might  sue  within  sixmoul!" 
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•the  ^imc  of  sale  on  a  count  complaining 
A  injury  cLoce  to  his  reversionary  interest  by 
cbc  seizure  and  sale.  2b,  B.  P.,  GoUins  v. 
BoM^  5  M:.   &  W.  1U4. 

A  surveyor  under  a  local  drainnge  act  may 
talcc  a<l  vsm^ge  of  a  clause  limiting  the  com- 
mencM^nidi t;  uf  actions  to  six  months  after  the 
act   done,  ^where  the  injury  ha|)|>ened  to  the 
plaintiR    Tw^ithin    six  months  of    the  action 
DTOUgUt.   ytlthough  it  does  not  appear  that  a 
compensation,  as  directed  by  the  statute  for 
the  act  complHined  of,  has  been  made,  or  a  cer- 
tain course  therein  specified  pursues),  on  the  ob> 
si'-rvance  of  which  heonlyc<iuld  have  a  right 
of  entry  on  the  lands  of  others.     Boothhy  y. 
Morton^  7  Hoore,  51 :  8  B.  &  B.  239. 

Though  the  13  Geo.  3,  c.  78,  s.  81,  directed 
X^int.  actions  against  any  persons  for  anything 
done  or  acted  in  pursuance  thereof^  should  i)e 
commenced    within    three  calendar  montlis 
after  t;he  fact  Committed,  and  not  afterwards ; 
yet  v^hcre  surveyors  of  highways,  in  the  execu- 
tion of  their  office,  undermined  a  wall  adjoin- 
ing to  the  highway,  which  did  not  fall  till 
more  than  three  months  afterwards,  they  were 
subject  to  an  action  on  the  case  f«»r  the  con- 
scqiiencial  injury,  within  three  months  after 
the  falling  of  the  wall.     JSoberU  v.  Usad^  10 
Bi\st,  215. 

By  a  private  act  it  was  enacted,  that  a  com- 
pany should  be  sued  withiu  **six  calendar 
mouths  after  the  fact  committed:'* — Held, 
that  the  limitation  ran  from  the  time  of  the 
consequential  injury  happening,  and  not  from 
the  doiii<r  of  the  act  wliioh  caase<i  timt  con- 
sequential Injury;  the  act  itself  not   being 
tortious  or  injurious,  except  from  those  con- 
sequences which  occurred   some  time  after. 
Oillon  V.  Boddingtm^  1  C.  &  P.  541 ;  R  & 
*L  IGl— Abbott. 

A    local   improvement  act    enacted    that 
actions  against  persons  proceeding  under  the 
act  should  be  brought  within  six  calendar 
months  next  after  the  matter  or  tiling  done. 
The  treasurer,  surveyor,  and  contractors  under 
the  act  dug  a  sower  near  the  plaintiif's  house, 
in  consequence  of  which  the  foundation  was 
sunk  and  the  walls  were  cracked : — Held,  that 
the  right  of  action  was  limited  to  six  months 
Irom  the  day  the  cracks  were  occasioned. 
Uoyd  V.  Wigney,  4  M.  &  P.  223;  6  Bing.  489. 
By  a  railway  act  it  was  provided,  that  no 
action  should  be  brought  against  any  person 
for  anything  done,  or  omitted  to  be  done,  in 
pursuance  of  the  act,  unlesssuch  action  should 
l>e  c«>mmenced  within  six  months  next  after 
the  act  committed,  or,  in  case  of  a  continua- 
tion of  dtunages,  ttien  within  six  months  next 
after  committing  such  damages  should  have 
ceased.     By  a  subsequent  act  the  company 
was  authorized  to  alter  the  course  of  a  canal, 
provided  that,  if,    in  the  execution  of  the 
works,  tlie  canal  should  be  obstructed,  the 
comptmy  should  pay  to  the  proprietors  of  the 
csnal  10^.    an   hour  as  liquidated  damages 
during  the  continuance  of  the  obstruction, 
and  in  default  of  payment  of  such  sum  on  de- 
mand,  the  proprietors    might    recover    tlie 
same  in  an  action.    The  company  in  the  exe- 


cution of  their  works  obstructed  the  canal  in 
1840,  and  June,  1841.  In  May,  1842,  the 
proprietors  of  thecanal  made  a  demand  on  the 
company  for  the  i>enalties  for  the  two  obstruc- 
tions, the  last  of  which  they  described  in 
their  demand  as  having  ceased  on  the  11th 
of  June,  1841.  In  June,  1842,  they  brought 
an  action  for  the  penalties: — Held,  that  the 
action  was  not  brought  in  time,  as  the  limit- 
ation of  six  months  for  bringing  the  action 
began  to  run  from  the  ceasing  of  the  obstruc- 
tion, and  not  from  the  demand  and  non-pay- 
ment of  the  penalties.  Kenrtet  and  Avon 
Canal  Company  v.  Great  Western  Railway 
Company  J  7  Q.  B.  824:  4  Railw.  Cas.  00;  0 
Jur.  788;  14  L.  J.,  Q.  B.  825. 

A.  was  mortgagee  from  B.  of  leasehold 
coal  mines  and  barges.  B.  afterwards  de- 
mised the  mines,  and  assigned  the  barges  to 
0. : — Held,  that  A.  might  bring  trover  against 
D.,  who  tortiously  seized  and  sold  tha 
barges  and  part  of  the  produce  of  the  mines. 
The  seizure  and  sale  were  for  tolls  claimed  to 
be  due  to  a  canal  company : — Held,  that  no 
injury  resulted  to  it  until  the  sale;  and  that 
therefore  an  action  brought  within  six  months 
of  the  sale,  but  more  tlum  six  months  after 
the  seizure,  was  not  burred  by  a  clause  in  the 
canal  act,  limiting  the  commencement  of 
actions  for  anything  done  in  pursuance  of  that 
act  to  witinn  six  months  after  the  fact  com- 
mitted. Frazer  v.  Swansea  Canal  Company, 
8  N.  &  M.  891 ;  1  A.  &  E.  354. 

By  a  statute,  it  was  provided  that  no  ac- 
tion should  be  brought  *' after  six  calendar 
months  after  the  cause  of  such  action  should 
have  arisen.**  A  nuisance  was  caused  on  the 
2d  April,  and  coutinued  until  the  2d  July, 
and  the  jury  gave  damages  at  the  rate  of 
10/.  per  month;  the  action  was  not  com- 
menced until  the  80th  December:— Held, 
that  damages  for  two  days  only  could  be  re- 
covered, the  action  being  brought  too  late  to 
sustain  the  previous  damage.  Wilka  v. 
Hangerford  Market  Company ^  2  Scott,  440 ;  2 
Bing.  N.  C.  281;  1  Hodges,  281. 

A.,  who  was  entitled  by  an  act  of  Parlia- 
ment to  all  the  surplus  water  and  such  as 
was  not  necessary  for  the  purposes  of  a  canal, 
brought  an  action  against  the  canal  com- 
pany for  an  illegal  abstraction  of  water,  and 
alleged  in  his  declaration  continuing  acts  of 
commission  and  omission  from  an  ante- 
cedent period,  by  which  he  was  deprived  of 
the  water  for  nine  weeks  in  1825,  and  for 
seventeen  weeks  in  1826: — Held,  that  the 
company  was  within  the  protection  of  the 
limitation  clause  of  the  80  Geo.  8,  c.  82,  s. 
79,  which  enacts,  that  any  action  for  any- 
thing done  in  pursuance  of  the  act  shall  be 
brought  within  six  calen'dar  months  next 
after  the  fact  committed,  unless  there  was  a 
continuation  of  damage;  and  also,  that  there 
was  no  continuation  of  damage,  inasmuch  aa 
there  was  a  cessation  of  injury,  although  the 
cause  from  which  the  injuiy  proceeded  was 
continuing.  Blakemore  v.  Glamorganshire 
I  Canal  Company^  8  Y.  &  J.  60. 
I      By  3  Geo.  4,   c.   126,  s.  147,  all   actions 
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sgniriBt  tnistMS  of  nny  turnpike-road  for 
anytliiMi;  (lone  in  |iurBu'uice  of  tlicactraust 
Iff  (iiniiiii'iicvil  witliin  tlirue  moiitlis  after  tho 
tun  om  mi  I  ted.  'lYusiees  of  n  tiimplkc- 
rii:i<l,  Hctin^  hnnS  firle  in  ex(«uti<in  of  the 
li'iwi'ra  t:oiifcrr«<l  ;i|H>n  tlitm  by  their  net, 
con'irti'd  un  npen  ditch  at  tlm  aide  of  the 
roH<i  intii  M  coven-d  dniin,  pliicing  gintings 
al  inlnrvals,  nith  rHlch-pits,  to  carry  nS  the 
vrater  fnim  tlie  fliirrace  of  the  road  into  the 
driiin;  but,  in  Conacqufoce  of  tlie  negligent 
wHy  in  H'iiich  tlie  cnlch-piiH  were  cniiairucted 
nD'l  kc|it.  the  drain  wu.  in  timee  of  heitvy 
min.  inauHlcii-nt  to  can^  oil  tlia  water  in  ita 
iCciiKUim<-d  chnnni'l,  niia  it  whs  coiispquentl; 
diveriril  to  tiie  pUiiitltTa  Innd,  and  dmwnod 
Ilia  colliery: — Hvld,  thut  an  action  within 
three  monllia  after  th«  damago  euatiiined 
from  thii  conrinaing  nuiaanc«  woa  in  time, 
niid  thiit  llii:  tmateea  were  liiilile.  WkUfhouie 
V,  F^Uneet,  10  C.  B..  N.  8.  785;  80  L.  J.. 
C.  P.  8(MJ;  7  W.  «.  657;  4  L,  T.,  N.  8.  177. 

Tlie  jiUiiiiliffg  cliiimed  compcii^iition  in  re- 
B|>rcl  of  their  ineasimgc  hiiving  bi'cn  iujuii- 
oiisly  affi'Cted  liy  the  »wHge  work^  of  the 
Buiml  iif  Workx,  mude  by  tlxni  under  the 
povrerx  of  the  Metropolis  Mnnugement  Act, 
lSJ-'i:uDd  bvona^trecineiit  bciwpi'n  the  phiint- 
\S.»  mid  the'B'iiird  of  Works,  under  the  Lands 
Ciiin^iea  Act,  ltM-1,  the  nmount  of  coinpenan- 
tiiiu.  if  any,  to  which  they  were  entiilud  wiis 
referred  t'lan  arbitmtor: — Held,  in  iin  BCtioti 
for  tlicumoiintor  cumpeosaiion  awiirded.  that 
it  wiis  tio  defense  ihiit  tlie  cliiim  for  oomiien- 
snlidii  wa'*  miide  more  tlinn  f\x  montiinnftertlie 
daniii;ros  had  been  sustiiined,  aincc  s.  100  »f  the 
Metropolis  Hnnngi'ment  Act,  ItM^.  ro limiting 
the  time  for  Uiiiing  protSias,  or  instituting 
any  prorecd ins  against  the  Board  of  Worka, 
for  iiiiythiiig  done  under  the  powers  of  thoir 
acts,  did  n»L  apply  to  such  a  i-litiiii,  iLitd  if  it 
cmdd  apply,  tlie  olijirtlou  that  the  cliiim  was 
mode  too  lute  ahnuld  have  been  set  up  when 
the  iilikiiililTagjive  notice  of  tlieir  claim,  and 
not  lifter  the  ni'itler  had.  with  the  board's 
cimsent,  liei-n  referred,  Delany  y.  Metropoli- 
tan Board  of  Wort*.  3  L.  11..  C.  P.  Ill;  37 
L.  J  ,  C.  P,  50;  17  L.  T.,  N.  a  303;  10  Vf. 
n.  137-Ii:xch.  Cham,;  nfflnniog  S.  C,  2  L. 
II,,  a  P.  5i(a;  86  L.  J.,  C.  P.  237;  IS  L.  T., 
N,  8.  380;  15  W.  11.  841. 

H.,  late  in  the  eveniiift,  w;is  crossing  a 
brid;;c.  from  which  the  hnndrail  had  fidlcn 
into  the  brook  below.  He  stretched  ont  his 
hand  to  hohi  it,  believin"  it  to  he  in  ita 
usual  pliicc,  fell  over  the  brid^'e,  and  siis- 
taiiie<1  injuries  for  which  he  sued  the  high- 
way iKwrd  in  the  county  court.  Notice  that 
the  mil  was  un»iifi:  lind  ))reviously  been  given 
to  the  lioanl,  and  it  was  n-paircd  by  them  a 
few  diiya  after.  The  connty  court  judge 
nonsuitwl  the  plaintitf  on  the  gniuml  that 
the  action  was  not  liroii"ht  within  three 
iior'hs,  accord  ins  to  the  Highway  Act.  19^5, 
fl  *  tf  Will.  4,  c.  no.  a.  109:— Heid.  that  this 

purauenee  or  under  the  iiutliority  of  that  act, 
and  tDat  the  cuuDty  court  judge  was  right. 


2.     Siupenaion;  DUahilUiia ;   Eixxptio»*. 

Sa*p«uorr  diaabilitiea,  gmerally.]— [^ 
21  Jac.  1,  c.  10,  a.  7,  if  antj  peitifn  or  pmmt 
tluit  it  or  lltall  Ik  eittitlal  to  any  lueh  aeti-an  ^ 
tre^xiMt,  detinue,  aelion  tar  tfoner,  repj^via, 
ac'ioat  of  aemunt,  adUmi  of  debt.  aelioM  if 
IrapnttfoT  iimuiU.  tne-ace,  hatiery,  lant^t- 
injr  or  impriioantent,  actiont  on  thf  raim  far 
teortU,  be  or  iliall  lie  at  the  lime  of  <uijr  racA 
eaunt  of  aetion  gieai  or  acerned.  fHUn  ir  OMf 
wi'tAin  the  age  of  tirenti/-one  f/ean,  f'tme  etnH, 
non  eotnpot  mealii  \  imjiritoned  or  h^jfvnd  da 
JAia  ate  no  longrr  diwibilitiet  hj  virtvttf  II 
<t  20  Viet,  c  97,  ».  10|,  t/ien  wttch  j-ertm  *r 
perMOJU  ehtUl  be  at  tihertj/  to  briiiff  tie  ««« 
aetioat,  to  at  tlieij  take  the  tame  tcithin  nat 
timet  at  are  l/efure  menlv/iied  qt'ter  thrir  am- 
ing  to  or  beixg  of  full  age,  divorert,  of  mm 
memor]!  \or  returned  from  lieynnd  the  miu],m 
other  permnt  hating  iu>  tueh  imiiediment  tltmld 
have  dime. 

By  4  A  S  Anne,  c.  IS,  a.  IS,  if  any  ptnm 
or  pertont  who  it  or  ihaU  beentitlai  to  any  nil 
or  action  for  leamenU  vmget,  be  or  lAatl  te  it 
the  time  of  any  I'leh  eaiiae  of  s'lit  or  oefiM 
aeeraed.  fallen  or  come  tDithiit  the  age  oftitfHtf- 
o)ieyenni,feme  coterl,  noa  eompot  nifntit  [r*- 
pritoned  or  lityond  tlie  mu  are  no  longer  da- 
ahilitirt  idnee  19  *  2l>  Vict.  e.  »7,  t.  10|.  (A'" 
nueh  perton  or  pcnon*  aWJ  l-e  nt  liitrty  It 
bring  the  Mime  actione,  k  ae  thei/  take  tlie  lame 
tpithiu  lu  yenrenext  after  their  coming  le  or 
being  of  fall  age,  dineo^iert,  of  tane  meBtorj 
[al  large,  and  returaedfrom  beyond  the  tfotj. 

By  s.  10,  (/'  any  ptrt/m  or  pertont  ogniMl 
tehoM  there  u  or  ihaU  be  a»y  lucA  oavM  ^ 
viit  or  action  for  eenmeii't  vage*,  or  agaiMt 
uAora  thfre  »htiil  lie  any  mum  of  aelion  of  tret- 
pott,  detinve.  'jdims  inr  trocer.  or  replerin, 
for  taking  airnii  ;7.i../.t  nr  cattle,  or  of  aetiim  »/ 
aeeoJoU,  orv)h'ii  Ike  cum,  or  of  ilel-t  grofiiuUd 
upon  any  leitdiii'i  vf  contract,  icithout  tfteeinilji 
of  dMfor  irr&i.vivt'-  nf  real,  or  anauU,  men- 
aee,  battery,  wounding  and  inttiritomnent,  w 
nny  of  thijn.  be  or  thali  be  at  tJie  time  of  lay 
(ueA  eavM,  or  luit,  nr  action  giteii  or  aecmai, 
fallen,  or  eome,  beyond  the  tea*,  then  nek  perv» 
or  pereanM  tphe  u  or  thali  be  entitled  to  aiiy  iiic^ 
tutt  or  action  thali  tie  nt  liberty  to  bring  tin 
taid  action*  againgi  tue/i  perain  or  jiermunytta 
their  return  from  beyond  the  l&tt,  to  at  the) 
ttike  the  tame  alter  their  return  from  bryeml 
the  teat,  leithiit  trieh  time*  at  are  renpectitfif 
limiteil  for  the  bringing  of  the  mid  neftr'*' 
before  by  f*M  act  and  by  the  21  Jae.  1,  t.  IC 
■  By  8  &  4  Will,  4,  c.  43,  a.  4.  if  any  ;*r»a 
'  perion*  that  m  or  are  or  thali  be  entitlnl  In 
any  tneh  netion  or  tiiif,  or  to  inch  tcirefieiii 
[see  section  S,  rol,  8-i65|,  i*  or  are  or  thidthiat 
the  time  of  any  tiich  eiiwie  of  aefum  artrHti 
within  the  ape  "f  tieenty-one  year*,  feme  corert, 
iimpo*  ineiiti*  ("r  liet/oiirt  the  teat,  by  11)  A 
30  Viet.  e.  117,  »  10,  Ihit  it  no  longer  a  >/un- 
bility].  then  micli  jiermin  or  jiermmt  rhall  be  at 
liberty  to  bring  the  tame  acliaiu,  k>  a*  they  com- 
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mee  the  9€Mn6  loUhin  inch  timet  qfter  their 
minj  to  or  being  of  fuU  ttge^  dUconfrt^  of  wund 
vmory  [ar  returned  from  heyowl  the  eeae]^  as 
her  persons  having  no  each  impeffiment  eltould^ 
wording  to  the  proouions  of  this  det^  have  done; 
mil  if<iHy  permnttr  per»pn8y  againet  wlkinn  tiiere 
tail  be  €k*»y  eueh  eaitee  of  action^  it  or  are  or 
inll  be  €it  the  time  of  eueh  cauee  of  action  aC" 
rvetl  bvyofuH  tiie  aea»^  t/ten  the  person  or  persons 
mtitleU  to  nny  nueh  cause  of  action  shall  be  at 
iberty  to  bring  the  same  against  such  person  or 
fersune  ^eitAinsueh  times  as  before  limited  qfter 
)he  return  o/*  sueh  person  or  persons  from  beyond 
)he  AATu,  no  longer  a  disability  by  virtue  of  19  & 
fcO  Viet.  c.  97,  s.  10.] 

When  the  statute  once  begins  tQ  run«  it 
contintit-s  to  flo  so,  notwithstanding^  any  sub- 
sequent  disability.  CftttereU  v.  Button^  4 
T&UDt.  820.  S.  P.,  Doe  d.  Griggs  r,  Sheen^  4 
Taunt.   826. 

In  cofnputing  the  time  under  8  Jac.  l,c.  16, 

B.  17,  it  is  not  necess^iry  to  the  o|)enition  of 

the    statute    that  there  must  lie  continued 

Inches  oa  the  piirt  of  the  plaintiff  during  the 

full  |>eriod  of  six  yean;  but  the  rule  is,  that 

the  Ktatute  begins  to  run  so  soon  as  tiiero  is 

in  exiHtuncc  in  England  a  plaintiff  capai/lo  of 

8uin<^;  and   having  once   begun   to  run,  no 

subsequent  interruption  to  the  right  of  suing. 

even  from^'auses  beyond  hi^  contn>l,  will  stop 

it.     Wiode*  V.  Smethurst,  4  M.  &  W.  42;  1  II. 

&  H.  237;  2  Jur.  893;  affirmed  in  error,  6  M. 

&  W.  351 ;  4  Jur.  702— Exch.  Chiun. 

But  if,  after  the  stiitute  has  begun  to  run. 
the  ris^ht  tn  sue  and  the  liability  to  be  suea 
meot  by  act  of  law  in  the  same  person,  the 
running  of  the  statute  is  suspended.  Sea- 
gram V.  Knight,  86  L.  J.,  Cliauc.  918;  15  W. 
R  1153— C. 

On  reversal  of  Judgment  or  of  outlawry.] 

— [B-  3  &  4  Will.  4,  c.  42,  s.  6,  */  in  any  of 

the  said  actions  [see  section  4,  supra^  col.  8618J 

judgment  be  given  for  the  plaint\jf^  and   the 

same  be  reversed  by  error,    or  a  verdict  pcua 

for  the  plaintiff,  and  upon  matter  alleged  in 

arrest  of  jwljm^nt  thejudjment  be  given  against 

the  plaintiff,  that  he  take  nothiwj  by  his  plaint, 

writ  or  bill,  or  if  in  any  of  the  said  actions  the 

defendant  sliall  f/e  outlawed,  and  shaU  after  re- 

vertte  Vie  outlawry,  ifien  in  all  such  cases  the 

party  plaintiffs  his  execut'n's  or  administrators, 

as  the  cane  shall  require,  may  commence  a  new 

action  or  suit  from  time  to  ttme  within  a  year 

after  sueh  judgment  reversed,  or  such  judgment 

given  against  the  plaintiff,  or  outlawry  reversed, 

and  not  after.] 

Parties  in  pxiaon.]— [By  19  A  20  Vict.  c. 
97,  s.  10,  no  person  or  persons  who  shall  be  en- 
UUed  to  any  action  or  suit  with  respect  to  ivhieh 
the  jterlofl  of  limitation  within  which  the  same 
shall  be  brought  is  fixed  by  21  Joe.  1,  e,  10,  s. 
8,  or  by  4  Anne,  c,  16,  «.  17.  or  by  43  Oeo.  8, 
e.  127,  s.  5,  or  by  3  d  ^  Will.  4,  e,  27,  M.  40, 
41,  42,  and'dd:^  WiU.  4,  c.  42,  s,  3,  or  by  16 
<l  17  Viet,  c  113,  s.  20  (/rwA),  shall  be  en- 
tided  Atf  any  time,  within  which  to  commence 
and  sue  such  aetinn  or  suit,  beyond  tits  period  so 
faedfor  the  same  by  the  enactments  aforesaid^ 


or  in  eases  in  which,  by  virtue  of  any  of  the 
aforesaid  enoutmentSy  imprisonment  is  now  a 
ditalfUity,  t*y  reason  of  such  person  or  some 
one  or  mare  of  such  persons  being  imprisoned 
at  the  time  of  such  cause  of  action  or  suit 
accrued,] 

This  section  applies  to  cases  where  the 
cause  of  action  accrued  before  the  act  came 
into  operation,  and  no  action  is  commenced 
till  after  that  period.  CornUl  v.  Hudson^  8 
El.  &  Bl.  429;  3  Jur.,  N.  S.  1257;  27  L.  J., 
Q.  B.  8. 

An  action  was  brought  for  willfully  and  ma- 
liciously procuring  A.,tkscreditor<>f  the  |>laint- 
iff,  to  oppose  tiie  discharge  of  the  plaintiff  by 
Iho  Insolvent  Debtors  Court,  and  for  willfully 
and  maliciously  obtaining  from  A.  an  afli- 
davit,  containing,  to  the  defendimt's  knowl- 
edge, a  false  statement,  and  for  u^ing  the 
affidavit  in  the  opposition,  by  rcns«>n  of 
which  the  plaintiff  was  adjudged  to  be  dis- 
charged as  soon  as  he  should  have  l>een  in 
custody  sixteen  months  from  the  date  of  the 
order,  at  the  suit  of  A.,  and  that,  by  reason 
of  the  premises  und  of  a  detainer  Iodised  by 
the  defendant,  at  the  suit  of  A.,  while  the 
plaintiff  continued  in  custody,  and  Ix'forethe 
expiration  of  the  sixteen  months,  the  plaintiff 
did  not  enjoy  the  benefit  of  the  act  so  soon 
as  he  otherwifie  would,  and  was  detiined  in 
prison.  The  action  was  commenced  more 
than  six  years  from  the  order  of  the  court 
and  the  lodging  of  the  detainer,  but  within 
six  years  of  the  termination  of  the  imprison- 
ment:— Held,  that  the  action  was  burred  by 
the  statute.  Violett  v.  Sympson,  8  El.  <&  Bl. 
344;  3  Jur.,  N.  S.  1217;  27  L.  J.,  Q.  B.  138. 

An  action  of  assumpsit  for  unliquidated 
damages  was  within  the  saving  clause  of  the 
21  Jac.  1,  c.  16,  s.  7,  and  therefore,  such  an 
action  accruing  while  the  plaintiff  was  in 
prison,  might  be  brought  at  any  time  within 
six  years  from  the  first  time  of  his  being  at 
large.  Or  it  might  be  commenced  while  the 
plaintiff  continued  in  prison,  or  before  his 
enlargement,  although  more  than  six  years 
after  the  cause  of  action  accrued.  Piggott  v. 
Rush,  6  N.  &  M.  376;  4  A.  &  E.  912;  2  H.  d; 
W.  29. 

Foreigners  and  parties  abroad.] — [By  8  Sb 

4  Will.  4,  c.  42,  s.  7,  no  paH  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  nor  the 
islinds  of  Man,  Ouerw*ey,  Jersey,  Abfemey, 
and  Bark,  nor  any  islands  adjactnt  to  any  of 
them,  Iteing  part  of  the  dominions  of  his  Majesty ^ 
shall  be  deemed  to  be  beyond  the  seas  within  the 
meaning  of  that  act,  or  of  the  21  Jac.  1,  e.  16. 

By  19  &  20  Vict.  c.  97,  s.  10,  no  person  or 
persons  who  shall  be  entitled  to  any  action  or  suit 
with  reepeet  to  which  the  period  of  limitation 
toithin  which  the  same  sh*ul  be  brought  is  fixed 
by  21  Joe,  1,  c,  16,  «.  3,  or  ^  4  Anne,  c.  16, 
s.  17,  orbyA^  Oso.  3,  c.  127,  «.  3,  or  6y  8  (ft  4 
WiU.  4,  c.  27,  M.  40,  41,  42,  anJ  3  <ft  4  WiU. 
4,  c.  42,  s.^,orlyyU  dti  17  Vidt.  c.  1 13,  s,  20 
(irisii),  shall  be  entitled  to  any  time,  within  which 
to  commence  and  sue  such  action  or  suU,  beyond 
the  period  so  fixed  for  the  same  by  the  enactments 
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a/ore»aid,  Imj  reaton  onhl  <•/  tuck  pert/in  or  mmu 
or  unit  of  tvj:h  fiertont  btiiiff,  at  the  time  of  $ueli 
eatue  of  aetum  or  ivit  aceruai,  beyond  the  tetu. 

By  e.  11,  tehere  mch  taum  of  action  or  tuit 
mth  retpect  to  ahieh  the  period  of  lintiiation  it 
Jixed  by  the  enaetmenti  aforetaid,  or  any  of  them, 
I*M  agaimt  tfo  or  more  joint  dAtert,  the  ptrton 
or  pertoat  leho  shall  lie  entitle  to  tli»  *ane  ihall 
not  be  entitl/nl  to  any  time  taithin  vihieh  to  arm- 
nenee  and  (Ue  any  lueh  action  or  Mtt  agaixtt 
any  one  or  ttiore  of  wUfch  joint  d^tttfrt,  vkg  tkaU 
not  be  beyond  the  tea*  at  the  time  inch  eatiie  of 
action  or  tuit  accrued,  by  reaton  only  that  time 
other  on*  or  mine  'of  meh  joint  dtlior*  wot  or 
were  at  the  time  nuA  eaute  of  aetioa  aoeniMi  be- 
yond the  *NM,' 

And  tueh  perton  or  pertont  to  entitled  at 
aforetaid  thali  not  be  burred  from  eonmeneing 
and  tuing  any  action  or  tuit  againtt  the  joint 
debtor  or  joint  debtart  oho  uhu  or  were  beyond 
teat  at  the  time  the  eaute  of  action  or  tuit  aa- 
erued  after  hit  ortheir  return  from  beyond  teat, 
by  reaton  only  that  judgment  teat  already  re- 
covered againtt  anyone  or  more  of  tueh  joint 
debtart  itho  ita*  not  or  were  nut  beyond  teat  at 
the  time  aforetaid.  See  King  t.  Eoare,  13  M. 
A  W.  404. 

Bj  e.  13,  no  part  of  the  United  Kingdom  of 
Oreat  Britain  and  Ireland,  nor  the  itiandt  of 
Man,  Ourmty,  Jertey,  Aiderney,  and  Sari, 
nor  any  itlandt  ailjaeent  to  any  of  them,  being 
part  of  the  domiiiioTU  of  her  Majetty,  thali  be 
deemed  to  be  lieyond  teat  within  the  meaning  of 
the  4d!S  Anne,  e.  10,  or  of  the  19  A  20  Vict. 
0.  07.] 

The  31  Jnc.  1,  c.  16,  a.  7,  wwi  no  bur  to  a 
pnrtj,  wbctber  &  subject  of  the  tealm  or  a 
fDTcigner,  who  nns  not  in  England  at  the 
time  tho  cuise  of  action  accrued,  and  who 
continufd  resident  abroad.  Le  Veun  v. 
Berkeley,  3  D.  &  L.  81;  5  Q.  B.  836;  8  Jur. 
e06;  13  L.  J.,  Q.  B.  213. 

The  absence  beyond  seas  of  one  of  several 
co-contractors,  ogikinst  whom  tliero  was  a 
cause  of  notion,  prevented  the  statute  from 
running.  Fannin  v.  Anderton.  7  Q.  B.  811; 
0  Jur.  IMIO:  14  L.  J.,  Q.  B.   282. 

If  one  plaintiff  is  abroad,  and  the  others  in 
En;jliiMiI,  the  action  must  be  brouglit  within 
six  years  nfter  the  cause  of  action  arises. 
Perry  v.  Jnckaon,  4  T.  R.  BIB. 

The  proviiim  in  favor  of  persons  under  dis- 
nbililies  in  21  Jac.  1,  c.  16.  s.  7,  applied  as 
well  to  foreigners  who  had  never  been  in 
England  as  to  [wrties  residing  abroad  at 
the  time  of  the  accruing  of  tho  cause  of 
sctiiin.  und  reluming  afterwards  roEiiglnnd. 
Lafond  v.  Ruddock,  13  C.  B.  ftl3:  I  C.  L. 
It.  339;  23  L.  J..   C.  P.  217;  17  Jur.  62*. 

The  words  in  21  Jac.  1,  c.  11,  s.  7,  l>eynnd 
the  BCuB,  arc  synonymous  in  logiil  imjxirt 
with  the  words  out  of  the  realm,  or  out  of  the 
land,  or  out  of  the  territories,  und  are  not  to 
bo  construed  literally,  liackmaboye  v.  Lul- 
loobhoy  Muttidiund,  5  Moore  Ind.  App.  234; 
8  Moor*  P.  C.  C.  4. 

UndiM-  4  Anne,  C.  10,  s.  10,  if  a  right  of 
action  accrued  against  several,  one  of  whom 
was  beyond  seas,  the  statute  did  not  run  till 


his  return  nr  death,  though  the  othrr- 
never  betn  absent  from  the  kingdom.  - 
».  Mead,  16  C.  U.  12J ;  3  C.  L.  K.  381 ;  i 
N.  8.  8.13 ;  24  L.  J.,  C.  P.  811. 

The  statute  docs  not  apply  to  a  defefi'jani 
who  was  abroad  when  the  cause  of  acti<-D  k- 
CTued,  «iid  who  has  not  &ac9  Tciarned: 
for,  by  4  Anne.  c.  16,  a.  16.  a  |>1aiottS 
is  not  barrt-'d  of  his  action,  unless  tlie  de- 
fendant ha?  relumed,  and  eii  jcnrs  have 
el»p»ed  tince  his  return.  Forbea  v.  Smith, 
11  Eich.  101;  I  Jur.,  N.  8.  503;  21  L  J-, 
EKch.  3»9. 

Where  two  partners  were  sued  in  1S12  fora 
debt,  and,  one  of  them  being  abroad,  wriH 
were  issued  against  him,  with  a  view  to  cot- 
(awry;  but  a.  commission  of  bankruptcy  hav- 
ing been  sued  out  a^inst  the  oilier  |ianDeT. 
resident  in  England,  the  proceedings  oe  to 
the  outlawry  were  suspended ;  and  Ibe  abMrot 

EHrtner  never  returned  to  England,  except 
J  touching  at  Deal,  in  1814,  for  >  mcf* 
temporary  piiriiose,  \a  his  pnsdage  from  oat 
foreign  piirt  to  anuther: — Held,  that  tte 
tonctung  at  Dciil  was  not  a  return  fna 
Iwyoud  seas.  Grigary  v.  JIurrill,  8  Moor, 
180;  1  Bing.  d2i. 

A.  and  B.,  bunkers  at  Frankfort,  sued  C 
on  a  bill  of  cj^cliangc,  wliicii  become  due  on 
theSd  of  Dc'ccinber,  1848.  He  pleaded  Ibe 
statute,  to  which  they  replied,  that,  at  the 
time  of  the  accruing  of  the  debt,  they  wert 
lieyond  the  sens,  and  that  they  did  not,  not 
did  eilher  of  them,  come  to  England  until 
within  sii  years  before  the  commcncemeol  of 
tlie  octlon.  In  support  of  the  replication,  A. 
was  calleil.  He  stated  that  he  was  not  i> 
Enghind  at  miy  lime  between  the  inat.irity  of 
the  bill  and  IHHl;  and  that  his  pnrtucr,  B., 
had  never  been  in  England.  Upon  <to»- 
examinution,  he  ndmiltod  that  B.  was  oc- 
caaiunally  absent  from  Frankfurt  for  three  or 
four  diiya,  nnd  siimctimes  for  a  -wet-It  or  ■ 
month  together: — Held,  evidence  to  go  to 
the  jury,  and  that  it  was  not  necessary  to  call 
B.  himself  to  negative  his  having  been  ia 
Englond.     Koch  v.  Sheppcrd,  IS  C.  B.  Ifll. 

Though  the  cause  of  action  accrued  within 
the  jurisdictinn  of  the  Supreme  Court  at  Cal- 
cutta while  both  the  parties  were  resident 
there,  and  bv  the  king's  charter,  granted  in 
pursuance  of  tho  13  Geo.  3,  c.  OTA.  that  court 
IS  authorized  to  exercise  Ihc  some  jurisdiction 
in  civil  cases  as  \*  exercised  by  the  court  of 
Eing's  Bench  within  England  byilie  common 
law,  and  assuming  that  by  such  authority  the 
provisions  of  Ihe  31  Jac.  1,  c.  10,  b.  7,  tiiid  4 
Anne,  c.  10,  s.  19,  arc  Inmaferred  to  India,  as 
part  of  the  law  of  England,  auxiliary  to  Llie 
common  law;  yet,  by  the  eipn'sa  tonus  of 
the  savings  in  those  statutes,  as  applicable  to 
Ihe  English  courts,  the  plaintitTs  right  of  ac- 
tion upon  nn  n.'isumpsil  is  saved,  if  he  (haviog 
returned  liomu  before  the  dcfcnd;int)  com- 
menced such  action  within  six  years  after  the 
defendant's  return  home,  though  more  than 
six  years  hod  eliipsed  in  India  after  the  cause 
of  action  accrued  there,  and  during  Ihc  de- 
fendant's stay  within   the  jurisdiction  of  llm 
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court  in  tliat  country.     Jf^lianu  v.  Jimes,  13 
£ast,  439. 

Tbe  -word  "return''  in  21  Jao.  1,  c.  16,  8. 
7,  in.eftns  being  in  England  at  the  time  when 
tlie  stcttut^e  begins  to  run,  although  the  per- 
son li&s  never  been  in  England  before. 
J^irda  V.  Bingham,  4  L.  R.,  Ch.  735;  39  L. 
J.»  Clismc.  170;  20  L.  T.,  N.  8.  4M;  17  W. 
R.  410. 

Xlie  ^Mercantile  Law  Amendment  Act,  19  & 
^O  Vict-  c.  97,  8.  10,  is  retrospective  in  its 
ope  r«\  tlo  n .     lb. 

Where,    therefore,    a    creditor  who    was 

domiciled  abroad,   and  had  visited  England 

in    184:6,  made  no  claim  in  England  against 

liis     debtor's    estate    for    debts    contracted 

abroad    before    the    passing    of    that    act, 

-wilUin   the  time  fixed    by  the   Statute    of 

Limitations: — Held,  that  he  was  barred  from 

recovering  with  regard  to  debts  contracted 

botli   before  and  after   ho  was  in  England. 

'    Ih. 

Ajb  to  the  extent  to  which  statutes  of  lim- 
itation are  binding  on  foreigners,  generally, — 
Bce  this  title,  I. 

Z«lcoii80,  tend  and  other  acts  of  creditor.] 
— A  mere  letter  of  license  by  a  creditor  to  his 
debtor  does  not  suspend  the  operation  of  the 
statute.     PulUr  v.  Redman^  26  Beav.  614. 

Where  a    personal    representative    found 
among  the  |>apers  of  the  deceased  a  mortgnge 
deed,  and  assigned  it  more  than  six  years  be- 
fore for  the  mortgage  money,  affirming  and 
reciting  in  the  deed  of  assignment  that  it  was 
a  mortgage  deed,  made  or  mentioned  to  have 
been  made  between  the  mortgagor  aud  mort- 
gaj^cee  for  that  sum : — Held,  that  the  assignee 
could  not  recover  back  the  mortgage  money, 
although  it  appeared  that  the  mortgage  was  a 
forgery,  and  ttmt  the  assignee  did  not  dis- 
cc/er  the  forgery  till  within  six  years  before 
he  brought  his  action,  unless  the  assignee 
knew  it  to  be  a  forgery.     Bdl  v.  HoJh^y  2 
DougU  054. 

It  is  no  answer  to  a  plea  of  the  statute  that 
the  plaintiff  was  prevented  by  the  fraud  of 
the  defendant  from  knowing  of  the  cause  of 
action,  until  after  the  time  of  limitation  ex- 
pired. Imperial  Gaslight  and  Coke  Company 
V.  London  OasligfU  Company^  lOExch.  89;  2 
C.  L.  R.  1230;  23  L.  J.,  Exch.  303;  18  Jur. 
497.  8ee  Hunter  v.  Giltbons,  1  H.  &  N.  459 ; 
26  L.  J.,  Exch.  1. 

As  to  effect  of  fraudulent  concealment  of 
rights  in  respect  of  real  property — see  this 
title,  IL,  7. 

Death  of  creditor    or  of   debtor.] — ^If   a 

plaintiff  is  in  England  at  the  time  the  cause 
of  action  accrues,  the  time  of  limitation  be- 
gins to  run ;  so  that  if  he  dies  abroad,  and 
his  executor  or  admin i8tratf)r  does  not  sue 
within  six  years,  he  is  barred.  Smith  v.  HiU, 
1  Wils.  134. 

But  when  a  person  dies  abroad,  to  whom  a 
right  of  action  has  accrued  during  his  resi- 
dence'tnere,' and  he  never  returned  to  Eng- 
land after  the  accrual  thereof,   his  execu- 


tors may  sue  for  it,  although  more  than  six 
years  have  elapsed  since  it  accrued.  Town$end 
V.  Deacon,  3  Exch.  706;'6  D.  &  L.  059;  18 
Jur.  366;  18  L.  J.,  Exch.  298. 

No  one  hns  a  complete  cause  of  action, — 
that  is,  a  right  to  prosecute  an  action  with 
effect, — until  there  is  some  one  within  the 
jurisdiction  of  the  courts  whom  he  can  sue; 
and  therefore,  where  a  testator  resided  and 
died  abroad:— Held,  that  his  executor  in 
England  might  be  sued  at  any  time  within 
six  years  after  taking  out  probate  for  a  cause 
of  action  arising  while  the  testator  was 
abroad.  Douglas  v.  Forretty  4  Bing.  686 ;  1 
M.  &  P.  663. 

When  a  creditor  of  a  firm  in  India  died 
there  before  his  right  of  action  was  barred  by 
lapse  of  time,  ana  his  personal  representa- 
tive in  Scotland  brought  an  action  there 
against  the  partner  of  tlie  firm,  twenty-three 
years  after  the  creditor's  death :— Held,  that 
the  English  Statute  of  Limitntions  did  not 
take  effect,  the  action  having  been  brought 
within  six  years  after  English  letters  of 
administration  were  taken  out  to  the  deceased 
creditor.     Ferguson  y.  Fyffe,  8  C.  &F.   121. 

If  time  has  once  begun  to  run  against  a 
debt  in  the  debtor's  lifetime,  it  docs  not 
afterwards  cease  to  run  during  the  period 
which  may  elapse  between  his  death  and  the 
time  at  which  a  personal  representative  to 
him  is  constituted.  Frenhe  v.  Crane/eldt,  3 
Mylne  &  C.  499;  4  Jur.  1080.  8.  P.,  Modesv, 
Smethurst,  4  M.  &  W.  42 ;  2  Jur.  893 ;  8.  0. 
(in  error),  0  M.  &  W.  351 ;  4  Jur.  702. 

In  an  action  by  an  administrator  upon  a  bill 
of  exchange,  payable  to  the  testator,  but 
accepted  after  his  death,  the  statute  begi:i9 
to  run  from  the  time  of  granting  the  letters  of 
administration,  and  not  from  the  time  the 
bill  becomes  due,  there  being  no  cause  of 
action  until  there  is  a  party  in  a  capacity  to 
sue.  Murray  y.  East  India  Company^  5  B. 
&  A.  204. 

It  is  not  competent  to  an  executor  to  main- 
tain an  action  for  a  debt  which  accrued  to  his 
testator  more  than  six  years  before  the  issuing 
of  the  writ  of  summons.  Penny  v.  Briee,  18 
C.  B.,  N.  S.  393;  13  W.  R.  842;  11  L.  T.,  N. 
B.  632. 

'A.  had  a  right  of  action  against  B.  for  a 
debt,  in  respect  of  which  the  statute  began  to 
run  in  September,  1856.  A.  died  on  the  31st 
of  May,  1862.  His  executor  proved  Iris  will 
on  the  12th  of  July,  and  conmcnccd  an  action 
against  B.  on  the  5th  of  November: — Held, 
that  the  statute  was  a  bar  to  the  claim,  not- 
withstanding a  jury  (or  an  arbitrator)  might 
think  that  the  executor  had  commenced  the 
action  within  a  reasonable  time.     Ih. 

Where  an  action  by  a  creditor  agJiinat  Ids 
debtor,  commenced  within  six  years,  abates 
by  reason  of  the  death  of  the  debtor,  the 
reasonable  time  allowed  for  commencing  a 
fresh  action  against  the  personal  representa- 
tives of  the  debtor,  in  order  to  prevent  the 
operation  of  the  statute,  under  the  21  Jac.  1, 
c.  16,  8.  4,  dates  from  the  grant  of  the  letters 
of  administration ;  and  the  right  of  a  creditor 
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in  tlih  re!ipect  ti  not  affected  by  detiiy  or 
IhcIim  nn  tlie  part  of  llie  next  of  kin  of  the 
debtor  inobtainini;  admin ist ration.  CurUwit 
V.  Uonnngton,  7  El.  &,  Bl.  38S;  8  Jur.,  N.  S. 
660:  20  I..  J.,  Q.  B.  181;  affirmed  on  appeal. 
4  Jur.,  N.  a  nut;  97  L.  J.,  Q.  B.  4^0— 
£ic)i.  Cbam. 

In  18:11  tin  obligee  of  a  bond  brought  an 
actmi)  u|>nn  it  ngikimtt  the  obligor.  Afier 
notice  of  triiiU  rlie  action  abated  by  the  death 
of  (lie  obtiffiir  in  1835.  The  obbgor  left  a 
will,  nhii'D  was  not  proved.  In  1867,  ad- 
tninislration  of  the  gocida  and  effects  of  the 
obliftOT.  with  Ills  will  annezi-d,  naa  granted 
to  the  dffindant.  In  1833,  the  obligee 
priitiaaed  the  Insolvent  Debtors'  Court,  and 
his  effects  TCEled  in  the  pruvixinnal  aHaignee, 
who  ciiiniDi:nrcd  Ha  action  on  the  bond  against 
the  defendant  in  ISfiS :— Held.  Ibat  the  right 
of  nntiod  was  out  burred  by  tile  S  A  4  Will. 

4,  c.  42.  a.  a.  StuT^U  v.  Dar»tl,  4  U.  &  N. 
622;  26  L.  J..  Exch,  e66;  affirmed  on  appeal, 
8  H.  &  N.  laO:  0  Jur..  N.  8.  1851;  20  L.  J., 
Eirli.  47B;  8  W.  R.  653— Eich.  Cham. 

The  Slime  eqiiitulihi  construction  which  has 
been  given  to  tlie  31  J«c.  1,  c.  16.  should  be 
given  to  tlie  S  &  4  Will.  4,  c.  42,  aa  ngarda 
actions  on  s|>eciallies.     lb. 

A  jirnon  resident  in  Jerwy  died  in  1850 
inilebied  to  a  (wrsiin  resident  in  Sngland. 
He  apjiointcd  his  wife  exccurrix,  and  slie 
proved  the  will  in  Jerse;  alone.  The  exec- 
utrix li:id  in  1851  been  in  Englund  for  ihrce 
wei'ka,  and  had,  while  in  Jeniey.  received  a 
mm  dug  to  hor  teatntor  in  Englniid  :  — 
Held,  in  1860,  thiU  the  10  &  30  Vict.  c.  07,  s. 
13.  did  not  apply,  tlie  executrix  nut  having 
been  liable  to  be  sui'd  in  England,  and 
having  done  no  act  there  to  coiutiiuie  herself 
an  Engliah  executrix.  Flood  v.  PatUrion,  30 
Beav.  803;  SO  L.  J.,  Cliaoc.  486;  7  Jur.,  N. 

5.  824. 

After  six  years  from  the  last  acknowledg- 
ment the  Statute  of  Limitations  is  a  bar  ti>  a 
simple  ctmtract  debt  of  a  testator,  although 
there  lias  been  no  legal  peraonal  representative 
to  sue.  Boatviright  v.  Boatteright,  33  W.  R. 
U7-B. 

8.  Avoidance  6y  Proeeu. 

Within  what  tine.]— [By  IS  &  16  Vict,  c 
76,  s.  68,  a  plaintiff  thall  U  de&rMd  out  of 
eourt  btiZmi  he  dedara  uii/tin  one  year  aftir 
tketerit  of  tummoat  U  retarnabi/i.y 

Where  an  action  must  lie  brougiit  within 
three  months,  it  is  suBicieat  for  the  plaintiff 
to  prove  o  writ  sued  out  within  such  time, 
and  hii  declaration  within  a  year  afterwards, 
t  returned:     Par- 


it  of 

16  Vict.  c.  76,  s.  0,  can  only  l>e  issued  within 
six  months  from  the  time  of  issuing  the  orig- 
inal writ.     C<iU  V.  Sherard,  11  ExoTi.  483. 

Where  there  are  cross  demands  between 
parties,  whioh  accrued  at  nearly  the  same  time, 
for  which  bills  UTS  given,  both  of  which  would 
be  boired  by  the  statute,  but  the  plaintiff  hiu 


nbys. 


ngout 


H 


piaiDli; 


saved  hia  limili 

thedi'fendunt 

upon  the  Mit-oS,   and  prevents  the   pla 

from  nviiiling  himself  of  tlie  statute  Xa  defeat 

it      Ord  V.  K-itpini,  2  Esp.  570— Kenjoo. 

A  plea  of  till'  statute  stated  that  the  canM 
of  action  did  not  aicriie  within  sis  Te*n 
next  before  the  commencement  of  Ibe  wau 
The  plniniiS  replied,  timt  the  cause  of  ocliua 
didoo'Tiic  within sisyears; — Held,  timt  with- 
out -|niL;illy  replying  process  issued,  tfaa 
plain!  I  If  might,  on  this  replication,  pnive»qoo 
ininii-^  to  huve  i-wiK-d  within  tbe  six  years,  and 
produce  the  roll  to  show  the  con^nuaiicea  t»- 

fiilariy  entered  up  iiccordingW.  DitJxttmm  t. 
■Mffue,  I  C,  M.  &  H.  241;  4  Tyr.  450. 

Process  and  service.] — [By  1  A  3  Vict,  c 
110,  3.  3.  all  perional  action*  in  the  tvperi&r 
<0UTis  of  law  at  Walmintter  an  to  ie  eemr 
mencfd  hy  writ  nf  tiimTiumt, 

By  15  &  lO'Vict.  c.  78,  s.  9,  all  pert^iul 
aetioiii  brought  in  her  miijttly'»  mperiar  emirti 
of  common  laa  shall  be  catameneed  by  vrit^ 
tutnmuni. 

By  «.  14,  the  mrit  ofsummoni  in  any  aeUtn 
may  be  eened  in  any  eotinly. 

By  s.  168,  in  rjtetmeut  a  writ  thaU  be  Uned 
direrted  to  the  perioni  in  poeteeiimi  by  name,  a»d 
to  all  pertont  entitled  to  defend  the  potiemim  if 
the  propei-ty  claimed.  ] 

Under  3  &  S  Will.  4,  c.  30,  s  10.  it  wasnot 
nccesBiiry  in  serve  or  eiideiivor  to  serve  a  writ 
whii'h  waa  issued  to  avoid  tlie  effect  nf  the 
statute:  it  wns  sufficient  to  return  ii  non  eit 
inventus,  uiid  eater  it  of  record.  WiUian*^. 
R^rlf,  1  C,  M.  &  R.  C70;  3  D.  P.  C.  513;5 
Tyr.  421;  1  Gale,  56. 

The  court  would  not  nllow  process  to  be 
served  at  tlio  house  of  the  agent  of  a  defend- 
ant out  of  the  jurisdiction,  in  order  ^l  save 
the  Btatiite.  Friih  v.  Donegal,  3  D.  P.  CL 
627. 

The  court  will  allow  a  writ  of  summons  to 
bo  nmendi'd  where  the  statute  would  other- 
wise operate  as  a  bar.  Qrcen  v.  Ketlltby,  8 
D.  P.  a  783. 

The  court  refused  to  allow  the  dates  nf 
writs  of  summons  tn  be  altered,  for  the  pur- 

Kse  of  preventing  the  plaintifPs  claim  from 
ing  barred  by  the  statute.  GatojJieil  t. 
Smart,  5  0.  B.  106;  5  D.  Jt  L.  835;  17  L.  J., 
C.  P.  83. 

Where  a  writ  of  Bummons.  tested  in  tiins 
to  save   tlic  statule.  whs  rc-senled  in  conse- 
ntlerution  in  the  description  of 
'hi  eh  he 


the  defendant  and   the  county 
resideil. 


served  until  after  the 
:pired: — Held,  that  then 


SIX  ^ea 

sealing  did  not  amount  to  a  re-tssuing  of  llie 
writ,  and  that  it  was  not  nccessnry  for  the 
plaintiff  to  show  when  the  re-sealing  Umi. 
place.  Braillncaite  v.  Montford,  3  C.  £  H. 
408;  4  Tyr.  276. 

Ranewing  and  continuing  process ;  before 
th«  Common  Law  Procedure  Act,  1863.]^TIis 
issue,  ;v-<  SL-t  out  in  ii  writ  of  trial,  slated  lbs 
suing  i'lit  of  «.  former  writ  of  summons  to 
meet  u  plua  of  thesUtutc.     The  plaintiff  bar- 
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Ijig  obtninetl  a  verdict  upoD  an  issue  taken  on 
tlic  accrual  of  the  action  within  six  years,  the 
court  refused  to  grant  a  new  trial  upon  an 
affidavit  that  no  such  writ  had  ever  been  re- 
turticci,  and  that  no  contiiiuaDce  had  been 
entered  upon  the  roll,  aad  that  the  issue  de- 
livered, contained  no  notice  of  a  former  writ. 

Harper  v.    Phillips,  7  M.  &  G.  897;  8  Scott, 

N.  It.   115. 

To  a.  |>lc*:\of  the  statute,  the  plaintiff  replied 

that    a  writ  issued  under  2  Will.  4,  c.  80,  s. 

10,    and   alleffcd  that  the  writ  was  returned 
^*l>y  Henry  Weeks  and  William  Gilbertson:*' 

— Held,  no  {xround  of  demurrer.     Willianu  v. 
WiUuims,  3D.,  N.  8.  209;  10  M.  &  W.  174. 

It  woA  not  necessary,  in  order  to  prevent 
the  operation  of  tiie  statute,  that  the  writ  of 
aufnuions  should,  after  an  appearance  entered 
by  the  defendant  subsequently  to  the  issuing 
of  a  distringas,  have  been  served  on  the  de- 
fendant in  person,  or  returned  non  est  inven- 
tus, or  entered  of  record  in  compliance  with 

8  ^ViU.  4,  c.  30,  8.  10.     Joiiea  v.  Boxer,  0  D. 

&  L.  574;  7  C.  B.  58;  13  Jur.  060;  18  L.  J., 

C,  P.  185. 

A   dcrlaration  stated  that  tlie  plaintiff  re« 
tained  the  defendant  as  an  attoniey  to  prose- 
cute and  conduct  an  action,  for  the  recovery 
of  a  debt,  and  it  becnme  his  duty,  as  such 
attorney,   to  use  due  care  and  diligence  in 
prosecuting    and    conducting    the    action. 
Breach,  that  he  did  not  use  due  care  and  dili- 
gtmco;  but,   on  the  contrary  thereof,  prose- 
cuted and  conducted  the  actio*h  in  a  careless 
and  an  unskillful  manner,  in  this,  to  wit,  that 
he,  having  sued  out  writs  for  the  purpose  of 
preventing  the  action  from  being  barred,  ^  *  did 
not  duly  file  the  writs  with  the  proper  officer 
of  the  court,  according  to  the  necessary  and 
lyccustomed  practice  of  the  court:" — Held, 
after  verdict,   and  after  judgment  for  the 
plaintiff,   that  the  word   *^ filing^*  might  bo 
nnderatood  cf  bringing  the  writ  into  the  office 
for  the  purpose  of  its  being  entered  on  the 
record ;  and  that  the  duty  of  the  defeudiiat 
was  properly  laid,  and  the  breach  of  that  duty 
properly  assigned  in  the  dedarution.     Hunter 
v.  CiMioellj  10  Q.  B.  60;  12  Jur.  285— £xch. 
Chnm. 

{The  protincms  relating  to  the  duration  of 
write  and  to  aliae  and  pluriee  writs,  and  to  the 
proceedings  for  making  the  first  writ  a/eaiUdtU 
to  pr€9ent  the  operaHon  of  the  Statute  of  Lim- 
itations, under  the  Uniformity  of  Process  Act. 
2  WilL  4b,  c,  89,  s.  10,  were  repealed  hy  15  S 
\^  Viet,  e.  76,  s,  10,  exeq»t  as  to  writs  issued 
lefore  the  Zith  of  Cktober,  1852,  and  proceed- 
ings thereon.] 

A  writ  of  summons  issued  under  the  Uni- 
formity of  Process  Act  expired  before  tlio 
24ih  of  October,  1852,  when  the  15  &  16 
Ytet.  c.  76,  came  into  operation : — Hold,  that 
^  alias  to  save  the  statute  must  issue  pursu- 
ant to  the  former  act.  Gapp  v.  liobinson,  12 
C.  B.  828. 

—  under  that  act]— [By  the  Common  Law 
Proccdura  Act  1852  (15  &  10  Vict.  c.  7G),  s. 
lli   no  original  writ  of  summons  shall  he  in 
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force  for  more  than  six  months  [hy  18  <ft  14 
Viet.  e.  21,  a  4,  calendar  months]  from  the  day 
of  the  date  thereof  including  the  day  of  smeh 
date;  hut  if  any  defendant  therein  named  may 
not  hate  been  served  therewit!^  the  original  or 
concurrent  writ  of  summons  may  he  renewed,  at 
any  time  before  Us  expiration^  for  six  months 
from  the  date  of  such  renewal,  and  so  from  time 
to  time  during  the  currency  of  the  renewed  writ^ 
hy  being  marked  with  a  seaX  bearing  the  date 
ef  the  day,  month  and  year  qf  suA  renewiUf 
such  seal  to  be  provided  and  kept  for  that  pur- 
pose at  the  effiees  of  the  mailers,  and  to  be  im- 
pressed upon  the  writ  by  the  proper  officer  <if 
the  court  out  qf  which  such  writ  issued,  upon 
deUcery  to  him  by  the  plaintiff^  or  his  attorney 
ofapuacipe; 

And  a  writ  of  summons  so  renewed  shall  re- 
main in  force  and  be  available  to  present  the 
operation  of  any  statute  whereby  tae  time  for 
the  commencement  of  the  action  may  be  limited^ 
and  for  aU  other  purposes^  from  the  date  of  the 
issuing  of  the  original  writ  of  summons. 

The  six  months  during  which  a  writ  con- 
tinues in  force  after  its  renewal  are  to  be 
computed  inclusively  of  the  day  of  renewal. 
Anon.,  1  H.  &  0.  664;  82  L.  J.,  £xch.  88;  11 
W.  R.  298;  7  L.  T.,  N.  B.  718. 

By  s.  12,  where  a  writ  qf  summons  issued 
before,  and  is  in  force  at  t/te  commencement  qf  the 
aet,  the  writ  may,  before  it  expires,  be  renewed 
according  to  the  provisions  of  s,  1\.  So,  where 
a  writ  issued  in  continuation  qf  a  preceding 
writ,  under  2  Will,  4,  c,  89,  is  in  force,  or 
where  one  month  after  the  expiration  thereqf 
has  not  elapsed  at  the  commencement  of  tlu  act^ 
such  continuing  writ  may^  without  being  re- 
turned or  entered  of  r&'ord,  be  filed  within  one 
month  after  the  expiration  of  tlie  writ,  or  within 
twenty  days  after  tlie  act  came  into  operation, 
and  the  original  writ  may  therettpon  be  renewed 
in  the  manner  directed  by  the  act,  A  writ  so 
renewed  is  to  have  the  same  duration  and  effect 
for  all  purposes,  and  mwy,  if  necessary,  be  sub- 
sequently renewed^  as  if  the  writ  had  issued 
under  the  new  act. 

By  s.  13,  the  production  qf  a  writ  qf  sum- 
mens  purporting  to  be  marked  with  the  seal  of 
the  court,  showing  the  same  to  have  been  re- 
newed according  to  the  act,  shaU  be  student 
evidence  of  its  having  been  so  renewed,  and  of 
the  commencement  qf  the  action  as  of  the  first 
date  ofstwh  renewed  writ  for  all  purposes,  ] 

Where  a  writ  of  summons  has  been  issued 
before  the  Common  Law  Procedure  Act  of 
1852  came  into  operation,  and  luia  been  duly 
continued  up  to  tliot  time,  the  first  renewal 
under  that  act  is  quasi  the  original  writ. 
Cdev,  Sherard,  11  Exch.  482. 

A  writ  of  summons  was  issued  dated  Nov-. 
ember  7, 1858.  with  a  view  to  save  the  statute. 
It  was  renewed  on  the  6th  of  May,  1854.  On 
November  6th  following,  the  plaintiff  applied 
to  the  officer  of  the  court  tp  renew  it  again, 
but  the  latter  refused,  considering  it  too  late, 
and  that  the  six  calendar  months  bad  ok* 
pired.  The  oourt,  without  deciding  whether 
the  renewal  would  be  valid,  directed  that  the 
writ  should  be  renewed  nunc  pro  tunc,  as  the 
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dfttca  t^otilil  appear  no  the  record.  Anon.,  8 
C.  L.R.  78;  ISJur.  1104;  24  L.  J.,  Q.  B.  23. 
S.  P.,  Blaet  V.  Grten.  13  C.  B.  262;  8  C.  L. 
It  89;  18  Jur.  1017;  24  L.  J.,  C.  P.  1. 

Within  six  montbs  of  iMuing  a  writ,  the 
ptMlDtifT*  attorney  paid  the  profter  feet  at  the 
office  for  iu  reucnal,  but  he  inadvertently 
nejtlected  to  |^t  the  seal  of  the  court  im- 
preased  upon  it;  afler  the  lapie  of  the  six 
raoathe  the  omiision  woa  discovered.  There 
having  been  no  default  io  their  officer,  the 
court  refused  to  order  the  seal  to  be  impressed 
nunc  pro  tunc,  in  order  to  prevent  the  running 
of  the  statute.  Naetr  v.  Wade,  81  L.  J.,  Q- 
B.  5;  1  B.  &  S.  728;  8  Jur,  N.  S.  IM;  5  L. 
T.,  N.  B.  604.  a  P.,  SaiUj/  v.  Oawn,  0  W. 
R.  128. 

The  hut  daj  for  re-sealing  n  writ,  so  as  to 
save  the  statute,  expired  ou  Saturday,  the 
38tb  December,  witliiu  tlie  Christuios  boii- 
days.  A  party  who  attended  at  the  office  on 
that  day  for  the  purpose,  found  it  shut,  and 
the  officer  having  refused  to  re-seal  the  writ 
un  the  following  Monday,  the  court  refused 
to  order  him  to  do  it  nfterwards  nunc  pro 
tuDC.     EcoTu  V.  Jone»,  2  B.  A  B.  4S. 

Where  any  one  of  several  defendants  named 
in  a  writ  of  summons  has  not  been  served, 
and  there  are  others,  upon  whom  service 
might  have  been,  hut  Is  not,  eSecIsd,  a  ro- 
newsl  of  the  writ,  on  the  ground  of  the  non- 
service  of  such  one,  will  prevent  the  operation 
of  the  statute  in  favor  of  such  others.  Biei- 
Mtn  V.  Capet,  11  Ir.  C.  L.  R.  884— Exch. 

Acreditor  issued  a  writ  of  summons  in  the 
Common  Pleas  against  an  administrator  for  a 
debt  not  then  barred  by  statute.  Within  six 
months  after  issumi;  this  writ  (which  was 
never  served),  at  which  time  the  debt  was 
Ijarred  unless  saved  by  the  writ,  the  creditor 
tonlt  out  an  ad m in ist ration  summons: — Held, 
that  the  writ  only  saved  the  bnr  for  six  months 
io  tlie  Court  of  Common  Picas,  and  that  the 
statute  was  a  bar  to  the  administration  suit. 
Uanhi/  V.  Manhy.  Fieeet  v.  Manby,  Manhy.  In 
«,  3  L.  R.,  Ch.  Div.  101;  80  L.  T.,  N.  8. 
307;  84  W.  R.  000— V.  C.  M. 

After  the  expiration  of  a  writof  summons, 
the  court  will  not  enlnrge  the  time  for  its 
renewal  where  so  doing  would  defeat  the 
Statute  of  Limitations.  Doyle  v.  Kaufman, 
20  W.  R.  68— Q.  B.  Div. 

A  company  was  ordered  to  be  wound  up  in 
Feliruary,  ISOO.  The  certiHcatu  of  debts  and 
claims  was  made  in  December,  1870;  and  iu 
January,  1871,  a  dividend  was  paiit  on  the 
dclits  which  had  bcon established.  In  Alurcb, 
1971,  the  holder  of  bills  of  eiuhnngetoa 
large  amount,  which  had  been  iiccegiled  by 
the  company  and  had  become  payable  in  Feb- 
ruary, 1800.  gave  tlic  first  noticu  of  his  claim 
and  applied  for  leave  t"  prove,  nut  disturbing 
previous  dividends  :^lcld,  that  by  the  Coin- 

Csnies  Act.  1862.  tlic  assets  nro  niuile  applico- 
Io  to  the  [layment  of  nil  linbiliiics  of  the 
company  subsisting  at  the  dale  of  iliu  wind- 
ing-up order;  tliatfrom  that  time  the  Statute 
of  Limitations  does  not  run  against  a  cred- 
itor, and  that  the  claimants  weie  en^tlcd  to 


prove,  not  disturbing  former  dividcedL 
Otneral  ItoUiiiy  SCoet  Voinpanf,  In  re.  Joist 
Stock  DUcBunt  Cimpany'i  Claim,  7  L-  B.,  Ck. 
M6;  27  L,  T.,  N.  3.  38. 

4.  AehnmtUdgment   by    Writtoff  «r    by   Part 


8tatiit«.W [By  9  Geo.  4,  c  14,  s.  1,  ia  ■- 
timt  of  deU,  or  vpon  the  eait,  groimdti  ifm 
any  HmfU  eerUracf,  no  actnoieUiffmeai  w 
promiM,  iff  teord*  mxly,  ihall  he  doenui  MjT- 
fieient  endaiee  of  a  iiea  or  amliaitiag  eoatrad, 
vifivnby  to  takt  any  cnte  out  of  the  operati»»  ^ 
the  fHoelmenU  of  the  21  Jae.  I,  e.  16,  or  (<U  10 
Cm:  1,  tete.  2,  e.  6  (Irith),  or  to  deprit*  aif 
party  of  the  Irenrft  tlerpf,  valett  tuch  a-daarJ- 
edgvunt  or  pnrmiee  ^all  ie  made  or  amlaiiui 
bu  or  in  tome  writing,  to  be  tigited  by  th4p4rtf 
ehargedhU  thrriinj  ; 

And,  iahere  there  thall  be  tao  or  martjtkt 
eoatraeton,  i>r  rxfail"n  or  admiauttaten  ^ 
any  eimtraetor,  no  tueh  johil  amtratt^r,  «s«- 
vtor  or  admin  iiirator  thall  loie  the  benefit  tf 
th»  taid  eanetmtntt,  or  either  (^f  them,  »oa$  tt 
be  eharff*able  in  re*peet  or  by  roatoH  oitly  of 
any  teritten  aetneicledgiMnt  or  pnrmite  maJe 
and  tiffned  by  any  other  or  other*  of  them  ;  prv- 
tided  that  nothing  herein  contained  thaO  atler. 
or  take  auaij.  or  letaen  the  effect  of  any  paymetl 
of  any  prtnci/tal  or  inlerett  made  by  any  per*» 
whatmtiter  : 

Prtmided  alto,  tlutt  in  atiioD*  to  be  fMi- 
meneed  agaiiut  tieo  or  mare  eiifh  joint  em- 
traetort,  or  ereeutort  or  adminUtratort,  (/"  it 
Aall  appear  at  the  trial  or  othericiee  that  (i> 
plaintiff,  thowjh  Imrred  by  either  of  the  mid 
aett,  at  to  one  or  more  of  lueh  juinl  contradon, 
oi  executort  or  adminietratorl.  tliall  necerlht- 
leu  be  entitled  to  reeoner  againtt  any  other  or 
othert  of  the  defcndantt,  by  tirtae  of  a  hm 
acknoaled(pnent,  or  promite,  or  othervUe,  judij- 
ment  may  be  given,  and  cotU  allowed  for  the 
plaintiff,  a*  to  radi  defendant  or  deftndai'U 
agairat  whom  tie  tliiiU  rtcover,  and  for  the 
other  defendiint  or  defendantt  againet  the 
piaintiff. 

Bys.3,  if  any  defendant  or  drfendantt.  inang 
action  on  any  simple  eoatraet,  thali  plead  any 
matter  in  abattment,  to  the  effect  thit  any  other 
pertrm  or  pemont  t-nght  to  be  jointly  tued,  aid 
ittue  be  joined  on  eueli  plea,  and  It  ihall  appear 
at  tlie  trial  that  the  action  could  not,  by  reaum 
of  the  laid  act',  or  either  of  them,  be  main- 
tained againtt  theottur  perion  orpertontnamM 
in  f:ch  plea,  or  any  of  them,  the  ittue  joined  m 
tridiplea  ihall  lie  found  ngaintt  the  party  pUod- 

By  a.  8,  no  indortement  or  memorandum  of 
any  payTneiit.  icrillen  ormatle  vpon  any  prom- 
iitary  note,  hill  of  eiehange,  or  other  vriting. 
by  or  on  the  helmlfof  the  party  to  lehom  tuch 
payment  ihall  be  made,  iliall  be  deemed  luffi- 
nent  proof  of  mi  eh  payment,  to  at  to  lake  the 
cote  out  of  tlie  operation  of  either  ^f  the  taid 
ttatutet. 
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Sy  s.  4:^  th$  mid  act$  skaU  he  deemed  and 
tahen  to  ajyply  to  the  aiee  of  any  debt  on  umpie 
contracty  itfieged  by  tony  of  iet-off  on  the  part 
of  €tny    defejidant,  either  by   plea^    notice  or 


By  8.  8,  71^  menwrandum  or  other  toritin{f^ 
nuKle  necem^ary  by  the  tut,  ehaU  he'  deemed  to  he 
an  offr^ement  iHthin  the  meaning  of  any  statute 
TelcUing  to  the  ditties  of  etampe,] 

Ooxistmction  and  operation  of  tho  statato 
Srenerally.^ — The  first  claase  has  a  retrospec- 
tive operation,  and  applies  to  a  parol  acknowl- 
edgment  made  before  tho  statute  came  into 
effect,     although   the   acknowledgment  was 
made  before  the  passing  of  the  act.     Towler 
V.  ChatUfrUm,  8  M.  &  P.  GIO;  6  Bing.  258. 
S.  P.,  Aneell  v.  Aneell,  8  C.  &  P.  568;  Amner 
▼.   CnUlCy  2  M.  &  P.  367,     But  see  Moon  v. 
Durden,^  2  Exch.  22. 

The  statute  docs  not  alter  the  law  as  to  the 
nature  of  the  promise,  but  merely  substitutes 
a  different  mode  of  proof.  Haydon  v.  WUliams, 
4  M.  &  P.  811;  7  Bing.  163.  8.  P.,  Dickinson 
V.  HatJUld,  5  C.  &  P.  46;  1  M.  &  Rob.  141. 

The  construction  of  a  doubtful  document, 
given  in  evidence,  to  defeat  the  statute,  is  for 
the  court  and  not  for  a  jury ;  if  it  is  explained 
by  extrinsic  facts,  they  are  for  the  considera- 
tion of  tho  jury.  Morrell  v.  Frith,  3  M.  & 
TV.  402;  8  C.  &  P.  246;  1  H.  &  II.  100;  2 
Jur.  619. 

The  question  whether  a  particular  document 
takes'  &  case  out  of  the  sUUute,  is  for  the 
^udgc  and  not  for  the  jury.  SidweUv,  Mason, 
a  H.  &  N.  306;  8  Jur.  N.  8.  640;  26  L.  J., 
£xcb.  407. 

—  in  connection  with  the  Statute  of  Frauds.] 
— Where  a  person  having  entered  into  a  writ- 
ten guaranty,  and  become  liable  upon  it,  at  a 
period  of  more  than  six  years  before  the  com- 
mencement of  the  action,  verbally  promised, 
within  six  years,  that  the  matter  should  bo 
arranged;  and  afterwards,  on  an  action  being 
brougiit,  pleaded  actio  non  accrevit  infra  sex 
annos: — Pleld  (before  9  Geo.  4,  c.  14,  8.  1), 
that  tho  Statute  of  Frauds  having  been  once 
satisfied  by  the  oiiginal   promise   being  iu 
writing,  it  was  not  necessary,  in  order  to  take 
the  case  out  of  the  Statute  of  Limitations,  that 
the  latter  promise  should  also  be  in  writing. 
OibboMV.  M'Casland,  1  B.  &  A.  600. 

What  acknowledgment  la  sufficient,  in 
generaL]— To  take  a  case  out  of  the  statute, 
the  acknowledgment  of  a  debt  must  contain 
an  express  or  implied  promise  to  pay.  Linley 
or  Linsell  v.  Bonsor,  2  Scott,  899 :  2  Bing.  N. 
C.  241;  1  Hodges,  805.  8.  P.,  Brigsto3:4  v. 
SmUh,  1  C,  M.  &  R.  483;  2  Tyr.  445. 

A  debtor  having  accompnuied  an  acknowl- 
edgment of  debt  with  au  assertion  that  he 
should  have  nothing  to  do  with  the  claim ; 
that  he  wished  the  claimant  would  make  him 
a  bankrupt,  and  that  he  would  rather  go  to 
jail  than  pay  the  claimant: —Held,  that  it 
was  properly  left  to  a  jury  to  consider 
whether  the  acknowledgment  was  one  from 
which  a  promise  to  pay  could  be  implied. 
lb. 


The  acknowledgment  in  writing  must  cither 
amount  to  a  distinct  i^romise  to  pay,  or  to  a 
distinct  acknowledgment  that  the  Qum  is  due. 
Buekett  V.  Church,  9  0.  &  P.  209— Parke. 

If  a  debtor  by  a  letter  admits  a  balance  to 
be  due,  without  stating  the  amount,  this  will 
take  the  case  out  of  tho  statute.  Dickinson 
V.  Hatfield,  5  C.  &  P.  46;  1  M.  &  Rob.  141— 
Tenterdcn. 

But,  if  the  whole  evidence  is  merely  proof 
of  the  writing,  and  no  proof  of  the  original 
cause  of  action,  the  creditor  can  only  recover 
nominal  damages.     lb. 

When  a  debt  is  barred  by  the  statute  there 
must  be,  in  order  to  take  it  out  of  the  statute, 
one  of  three  things;  an  acknowledgment  6f 
the  debt  from  which  a  promise  to  pay  it  must 
be  implied;  or  an  unconditional  promise  to 
pay  the  debt;  or  a  conditional  promise  to 
pay  the  debt,  in  writing,  and  evidence  that 
that  condition  has  been  performed.  Mver 
Steamer  Company,  Tn  re,  Mitchell^  Eso  parte, 
25  L.  T.,  N.  S.  819;  19  W.  R.  1180;  6  L.  R., 
Ch.  822.  8.  P.,  Skeet  v.  Lindsay,  2  L.  R., 
Exch.  Div.  814;  46  L.  J.,  Exch.  Div.  249; 
36  L.  T.,  N.  8.  98. 

Acknowledgment  by  statement  or  recog* 
nition  of  debt.] — A  mere  parol  statement  of 
an  antecedent  debt,  without  any  new  contract 
or  consideration,  made  within  six  years  be- 
fore action  brought,  does  not  constitute  a 
sufficient  cause  of  action  to  prevent  the  oper* 
ation  of  the  statute.  Jones.v.  Hyder,  4  M.  & 
W.  32;  1  H.  &  H.  256. 

A  letter,  the  fair  effect  of  which  is,  that  the 
writer  is  not  certain  whether  the  debt  is 
owing,  and  will  have  the  matter  examined 
into,  IS  not  a  sufficient  acknowledgment,  not- 
withstanding that  it  contains  expressions  of 
regret  that  the  debt  should  have  been  left  so 
long  unpaid.  CoUinson  v.  Margesson,  27  L.  J., 
Exch.  305. 

But  a  letter  not  in  itself  sufficient  to  bar 
tho  statute  may  be  left,  with  other  evi- 
dence, to  the  jury,  upon  the  question  whether 
there  have  been  payments  or  deliveries  of 
goods,  in  part  satisfaction  of  the  debt,  within 
the  six  years.  It  will  be  a  question  for  the 
jury,  whether  the  piymcnts  or  deliveries  of 
goods  were  made  and  received  on  account  of 
the  particular  debt  sued  for.     lb. 

The  defendant  having  a  claim  against  the 
plaintiff,  the  latter,  at  the  foot  of  his  bill, 
acknowledged  the  debt  as  follows : — '*  By  Mr. 
Lacy*8  bill,"  leaving  a  blank  for  the  amount. 
Ho  then  wrote  below,  **  Agreeably  to  your  re- 
quest above,  I  send  you  my  bill,  which  I  will 
thank  you  to  peruse,  and,  if  correct,  favor  me 
with  a  bill  for  the  balance:^'— Held,  a  suffi- 
cient acknowledgment  of  the  defendant's 
claim.  Waller  v.  Aacy,  1  Scott,  N.  R.  180;  1 
M.  &  G.  54;  8  I).  P.  C.  563;  4  Jur.  485. 
See  Wawjh  v.  Cope,  6  M.  &  W.  824. 

A  letter  as  follows: — *'I  beg  to  say  I  cannot 
comply  with  your  request.  The  l)e8t  way  for 
yon  would  be  to  send  me  the  bill  you  hold, 
and  draw  another  for  the  balance  of  your 
money,  30^.  Oi.  9e2.,"  is  a  sufficient  acknowl- 
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edpfment  that  the  balance  was  due.     Dabbi  v, 
Humphries,  10  Bing.  446;  4  M.  &  Scott,  285. 

In  1847,  the  plaintiffs,  who  were  eolicitora, 
lent  to  the  defendant  100/.  on  a  mortgnge, 
402.  on  a  promvisory  note,  and  they  had  also  a 
claim  nguiiist  him  for  costs.     In  1857,  the 
defendant  wrote  to  the  plaintiffs  as  follows: — 
**  September  26.     I  wish  to  inform  you  that  I 
received  yours  this  morning.     I  am  going  to 
leave  my  situation  on  tlie  1st  November,  and 
when  the  policy  is  paid,  on  the  20th  October, 
I  hope  that  you  will  have  the  whole  of  your 
account  ready  for  me,  as  I  hope  to  be  with 
you  on  that  day."  **  October  25.  Mr.  V.,  when 
here  on  Saturday,  stated  that  the  afnount  due 
against  me  was  about  2802. ;  of  course  this 
includes  the  1002.,  and  interest,  that  I  had 
some  years  since,  and  the  402.   promissory 
note,  that  I  jointly  signed  with  the  late  Mr. 
B. ;  of  course,  you  are  aware  that  you  have 
paid  252.  to  my  credit  that  Mr.  Y.  paid  over 
when  he  could  not  complete  the  purchase  of 
the  property  in  the  High  street:" — Held,  a 
sufficient  acknowledgment.   Godwin  v.  CuUey, 
4  H.  &  N.  873. 

The  followins;  passages,  in  a  letter  written 
by  a  debtor  to  liis  creditor: — *^  Before  closing 
this,  I  have  to  request  you  will  be  pleased  to 
9end  mo  in  any  bill  or  what  demands  you 
have  to  make  on  me,  and  if  just,  I  shall  not 
give  you  the  trouble  of  going  to  law.  If  you 
refer  to  your  books  you  will  find  the  last  pay- 
ment I  made  was  in  May,  1830.  I  shall  leave 
town  to-morrow,  but  shall  bo  back  in  a  few 
days  for  a  month,  and  if  you  will  bring  my 
bill  in  here  to  mc,  by  eleven,  I  shall  be  at 
your  service," — arc  sufficient  to  take  the  debt 
out  of  the  statute.  Spong  v.  Wrigkty  9  M.  <& 
&  W.  620;  12  L.  J.,  Exch.  144. 

L.,  being  the  holder  for  value  of  certain 
promissory  notes  made  by  the  defendant,  and 
being  indebted  to  the  defendant  and  D.,  as 
executors,  in  a  large  amount,  it  was  agreed 
between  them  that  the  amount  of  the  notes 
should  be  set  off  against,  and  satisfied  by, 
the  same  amount  of  L.^s  debt.  On  that  occa- 
sion, the  defendant  gave  to  L.,  a  paper,  in 
which  the  amounts  of  the  several  notes  and 
the  interest  thereon  were  enumerated,  at  the 
loot  of  which  the  defendant  wrote  as  follows: 
— **8th  June,  1842.  Approved  due  to  T.  L. 
— W.  D."  L.  retained  ])ossession  of  the  notes, 
and  afterwards  indorsed  them  to  the  plaintiff 
for  value: — Held,  that  the  paper  so  signed  by 
tiie  defendant  was  not  such  an  acknowledg- 
ment in  writing  as  to  defeat  a  plea  of  the 
statute,  inasmuch  as,  coupling  it  with  the 
evidence,  no  promise  to  pay  the  debts  could 
be  inferred  from  it.  Orippg  v.  DavU,  12  M. 
ft  W.  150;  13  L.  J.,  Exch.  217. 

To  an  action  by  the  executor  of  an  attor- 
ney, for  his  bill  of  costs,  the  defendant 
pleaded  n  set-off.  The  testator  had  transacted 
the  law  business  of  the  defendant,  and  re- 
ceived his  tithes  and  rents.  Tlie  defendant, 
for  the  purpose  of  taking  his  set-off  out  of 
the  st:itute,  put  in  evidence  an  account  fur- 
nished by  the  testator  to  the  defendant,  in 
obedience  tp  9^  rule  of  the  court ;  and  also  an 


affidavit  made  and  signed  by  the 
on  the  occasion  of  his  funiishing  each  ac- 
count. The  account  contained  items  to  the 
credit  of  the  defendant,  for  tithes  and  rents 
received  by  the  testator  for  the  defendant,  and 
also  items  to  the  credit  of  the  testator,  for 
cash  paid  to  the  defendant,  and  for  waA 
done;  and  the  account  claimed  a  balance  » 
due  to  the  testator.  The  affidavit  in  like  aai- 
ner  claimed  a  balance  as  due  to  the  testator 
on  the  same  account: — Held,  that  the  accooat 
and  affidavit  were  not  sufficient  to  take  the 
set-off  out  of  the  statute.  WiUiam»  v.  Grif- 
jfUh,  3  Exch.  835;  18  L.  J.,  Exch.  210. 

A.,  being  indebted  to  B.,  supplied  him  with 
goods,  and  afterwards  sent  102.  on  accotn^ 
of  his  own  debt,  and  a  bill  for  the  goods  sop- 
plied.  B.  replied  by  letter,  "  I  beg  to  ac- 
knowledge the  receipt  of  102.  and  a  bill 
amounting  to  172.,  both  of  which  sums  I  have 
placed  to  your  credit.  I  have  inclosed  your 
bill;  receipt  it  and  return  the  same  by  post 
— B,"  No  receipt  was  returned : — Held,  that 
the  letter  was  sufficient  to  defeat  the  statats 
for  the  price  of  the  goods.  Eeam  v.  Simm^ 
0  Exch.  282;  2  C.  L.  R.  416;  23  L.  J.,  Exch. 
16. 

In  1853,  H.,  as  principal,  and  the  defend- 
ant as  surety,  gave  to  the  plaintiff  their  joint 
and  several  note  for  payment  of  d002.,  on  de- 
mand. In  1861,  H.  assigned  all  his  property 
for  the  benefit  of  his  creditors,  and  the  de- 
fendant signed  and  gave  to  the  plaintiff  the 
following  letter; — **  I  hereby  consent  to  your 
receiving  the  dividend  under  H.^s  aaagn- 
ment,  and  agree  that  your  so  doing  shall  not 
prejudice  your  claim  upon  me  for  the  same 
debt.*'  The  plaintiff  accordingly  received 
the  dividend,  and  in  1802  sued  the  defend- 
ant for  the  balance  of  the  note: — ^Held,  that 
the  letter  was  not  an  acknowledgment  of  the 
debt,  so  as  to  take  the  case  out  of  the  statute. 
CockrUl  V.  Sparbe,  1  H.  &  0.  699;  0  Jur.,  K. 
8.  307;  32  L.  J.,  Exch.  118;  11  W.  R.  428; 
7  L.  T.,  N.  8.  752. 

To  an  action  by  the  executor  of  anttttomey, 
for  his  bill  of  co»ts,  the  defendant  pleaded 
the  statute.  The  testator  had  transacted  the 
law  business  of  the  defendant,  and  received 
his  tithes  and  rents.  A  letter,  written  to  the 
testator  by  the  steward  of  the  defendant  by 
his  desire,  stated  that  the  defendant  wished 
to  have  the  testator's  account,  for  the  pnr- 
pose  of  settling  it.  Another  letter,  written 
in  Welsh,  stated  that  the  defendant  intended 
to  borrow  money  on  his  estates,  and  that  the 
writer  would  come  to  the  testator's  house  for 
the  deeds,  and  if  any  account  required  look- 
ing over,  the  writer  and  testator  might  do 
that  at  the  same  time.  With  rofcrenco  to  the 
last  mentioned  letter,  the  testator  wrote  t<i 
the  defendant  as  follows : — ^^  I  have  received 
a  (Welsh)  letter  from  your  agent,  and  as  far 
as  I  am  able  to  understand  it,  ho  requests  to 
have  the  abstract  of  title,  and  my  bill  against 
you,  and  account,  as  you  arc  about  to  receive 
a  sum  of  money  to  pay  off  the  mortgages  on 
your  estates.  I  should  bo  glad  to  hear  from 
you,  as  I  am  no  Welsh  scholar,  myself,  pro- 
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wisely  vhat  is  wanted."    In  answer,  the  do* 
^«tidaiit  wrote,   ''Being  one  of  tbose  people 
'ho  think  si) ort  accounts  make  long  friends, 
directed  my  agent,   Inst  year,  to  apply  to 
for  yonr  bill,  in  order  that  we  might 
settle  the  tithe  accounts.     What  he  applied  to 
3*00  in  Welsh  the  other  di^,  was  for  my  title- 
deeds:*' — ^Held,  that  the  letters  were  not  suf- 
ficient to  take  the  plaintifTs  claim  oat  of  the 
statute.     WiUiama  v.    Qriffithy  8  Exch.  335; 
18  r^.  J.,  Exch.  210. 

BI.    agreed  with  a  company  to  build  for 
them  certain  ships,  to  be  delivered  at  certain 
times,  and  to  be  ])aid  for  by  installments. 
In  cose  of  delay  in  delivery  of  the  ships,  fort- 
nightly  sums  were  to  be  paid  ns  liquidated 
damages,   and   the  company  was   to  be  at 
liberty  to  deduct  them  from  the  unpaid  pur- 
chase-money.     The  agreement  contiiined  a 
provision  for  referring  all  disputes  to  arbitra- 
tion.    The  ships  having  been  supplied,  M., 
^who  had  received  some  installments,  sent  in, 
at  the  end  of  1861,  an  account,  showing  the 
final  balance  which  ho  claimed.     The  com- 
pany insisted  that  he  was  liable  to  deduc- 
tions for  delay  to  an  amount  exceeding  this 
balance,  and  that  nothing  was  due  to  him. 
A  correspondence  ensued,  and  the  company 
proposed  to  refer  the  dispute  to  arbitration; 
and  in  1863,  a  draft  reference  having  been 
approved,  they  named  an  arbitrator  on  their 
part,  but  M.  would  not  name  one  on  his.     On 
the  19th  of  Februjiry,    1867,  the  managing 
director  wrote  to  M.  saying  that  his  account 
omitted  all  the  deductions  to  which  the  com- 
|>any  was  entitled,  and   which  would  leave 
the  balance  in  their  favor,  but  that  they  were 
still  willing  to  have  all  questions  decided  by 
arbitration,  according  to  the  contract,  and 
called  on  M.    to  concur  in  referring  them. 
This  letter  Avas  expressed  to  be    •*  without 
prejudice."    M.  did  not  answer  this  letter, 
nor  take  any  steps  to  proceed  to  arbitration. 
A  petition  to  wind  up  the  company  was  pre- 
sented in  October,  1809,  and  au  order  made. 
M.  daimed  to  prove  for  his  balance,  which 
was  resisted,  on  the  ground  of  the  sttitute: — 
Held,  that  the  letter  did  not  contain  an  ac- 
knowledgment taking  the  case  out  of  the 
statnto,  for  that  it  did  not  contain  any  ad- 
missicm  of  a  debt,  since  under  the  cr)ntract 
the  liquidated   damages  were  a  deduction 
from  the  price,  and  not  merely  matter  of  set- 
off; and,  semblc,   even  the  admission  of  a 
debt,  if  coupled  with  a  claim  to  a  set  oft  of 
larger  amount,  would  not  talce  a  case  out  of 
the  statute,  an  no  promise  to  pay  could  l>c  im- 
plied from  it.     Nor  did  it  contain  any  uncon- 
ditional promise  to  pay.     Nor  did  it  contain 
any  promise  to  pay  upon  a  condition  which 
had  since  been  performed;  for  on  its  fair  con- 
struction it  contained  at  most  only  a  promise 
to  pay  what  should  be  found  due  on  an  arbi- 
tmtion  under  the  contract,  if  M.  named  an 
ai'oitr.its»r  \vIl!i::i  a  rc;woua'jb  time,  vyMjIi  he 
had  not  done.     River  Steamer  Company j  In 
re,  Mitchell  Ex  parte.  6  L.   R.,   Ch.  823;  25 
L  r.,  N.  S.  819;  19  W.  U.  1130. 
In  18ii9,  B.  M.,  with  Lis  two  brothers,  made 


a  joint  and  several  promissory  note  to  secure 
a  sum  of  money  advanced  by  the  plaintiff  to 
one  of  the  brothers.  No  acknowledgment  of 
liability  was  made  by  him  until  September, 
1870,  when,  the  brother  to  whom  the  money 
was  advanced  having  failed  to  pay  theamount^ 
the  lender  applied  for  payment  to  B.  M.,  who, 
in  reply,  wrote  to  the  lender  as  follows:  **I 
suppose  I  and  my  brother  Thomas  signed  the 
note  of  hand  to  serve  my  brother  Robert, 
therefore  we  trust  you  will  use  such  means 
that  you  know  will  make  him  pay  (he  having 
plenty  by  him)  before  you  ask  us,  you  being 
able  to  do  that  which  we  should  not  like  to 
take  in  law  with  a  brother.  Please  don't  let 
him  know  you  have  applied  for  the  money, 
and  oblige,  yours  respectfully,  B.  Mitchell. 
You  had  better  send  him  a  writ  at  once :" — 
Held,  that  this  was  a  sufficient  acknowledg- 
ment, or  promise,  to  prevent  the  operation  of 
the  statute.  Fisk  or  Fiike  v.  Mitchell, '  24  L. 
T.,  N.  S.  272;  19  W.  R.  798— Q.  B. 

In  1846,  L.  g:ive  B.  and  S.  a  promissory 
note  for  500Z.  llie  note  was  maqe  payable 
three  months  after  date  to  B.  or  8.  H.,  his 
wife.  In  1866,  after  the  death  of  B.,  and  on 
the  application  of  S.  M.,  L.  wrote  his  name, 
and  the  date  1866,  on  the  back  of  the  note: 
— Held,  a  suificicnt  acknowledgment  within 
9  Geo.  4,  c.  14;  and  that  the  debt,  therefore, 
was  not  barred.  Bourdin  v.  Greenwood,  41 
L.  J.,  Chanc.  73;  25  L.  T.,  N.  S.  782;  13  L. 
li.,  Eq.  281;  20  W.  R.  166— V.  C.  W. 

To  an  action  on  a  promissory  note,  the  de- 
fendant pleaded  the  statute.  As  an  answer 
the  plaintiff  put  in  evidence  the  following 
letter  written  by  the  defendant  to  the  plai  ntiff : 
— **The  old  account  between  us,  which  has 
been  standing  over  so  long,  has  not  escaped 
our  memory,  and  as  soon  as  we  can  get  our 
affairs  arranged  we  will  see  you  arc  paid. 
Perhaps  in  the  meantime  you  will  let  your  clerk 
send  me  an  account  of  how  it  stands:" — Held, 
that  the  letter  was  a  sufficient  acknowledg- 
ment of  the  debt  to  bar  the  statute,  and  that 
the  plaintiff  was  entitled  to  recover.  Chase- 
more  v.  Turner,  45  L.  J.,  Q.  B.  Div.  66;  10 
L.  R.,  Q.  B.  500;  33  L.  T.,  N.  S.  823;  24  W. 
R.  70— Exch.  Cham. 

Bntries  In  books  of  public  commiasionars 
or  companies.] — Commissioners  under  a  town 
improvement  act,  licing  in  debt,  appointed  a 
finance  committee,  who  mnde  a  re]X)rt,  to 
which  was  appended  a  schedule  of  liabilities, 
including  arrears  of  salary  due  to  the  clerk 
of  the  commissioners  more  than  six  years. 
The  commissioners  made  an  entry  in  their 
minute-book  that  .they  accepted  the  report: 
— Held,  no  sufficient  acknowledgment  of  the 
debt.  Bmh  v.  Ma/rtin,  2  H.  &  C.  811;  10 
Jur.,  N.  8.  347;  33  L.  J.,  Exch.  17. 

Where  a  turnpike  act  provided  that  all 
orders  of  the  trustees  should  be  entered  in  a 
book  kept  for  t'lut  purpose,  an  order  by  them 
to  pay  a  bill  is  not  an  act  done  so  as  to  take  a 
debt  out  of  the  statute,  unless  it  is  so  enteri?d 
in  writing.  Emery  v.  Day,  1  t?.,  M.  &  R. 
245;  4Tyr.  093. 
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A  resolution  by  a  board  of  directors  that 
'*  L.  sliall  have  the  opticin  of  taking,  within 
one  month,  any  numbtTof  shares  not  exceed- 
ing 1,600,  Ht  par,  in  liquidation  of  1,600/., 
part  of  his  claim  (tiie  claim  therein  referred  to 
naving  been  made  only  as  to  a  collateral 
security  for  part  of  an  alleged  debt),  is  no 
acknowledgment  sufficient  to  defeat  the  o]x^ra- 
tion  of  the  statute.  Lowndes  v.  Oamett  and 
Moidey  Gold  Mining  Company^  88  L.  J., 
Chanc.  418;  12  W.  U.  572;  10  L.  T.,  N.  S. 
220— V.  C.  W. 

Insertion  of  debt  in  bankrupt's  or  insolvent's 
schedule.] — An  admission  in  an  unsigned  let- 
ter, sent  by  order  of  the  assignees  of  a  bank- 
rupt, will  not  take  a  debt  out  of  the  statute. 
Pott  V.  Cleg,  16  M.  &  W.  321;  11  Jur.  289; 
16  L.  J.,  Exch.  210. 

One  of  three  joint  makers  of  a  note  became 
insolvent,  and  inserted  the  note  and  the 
holdcr^s  name  in  his  schedule,  and  a  dividend 
was  afterwards  paid  to  the  holder  by  order  of 
the  Insolvent  Debtors'  Court  in  respect  of  the 
note:: — Hejd,  that  such  was  not  sufficient  to 
take  the  case  out  of  the  statute,  either  as 
against  the  other  makers  of  the  note  or  as 
against  the  insolvent  himself.  Davu  v. 
Edwards,  7  Exch.  22;  15  Jur.  1014;  21  L.  J., 
Exch.   4. 

A  creditor  proved,  that  within  six  years  of 
action  brought,  the  debtor  presented  a  peti- 
tion for  arrangement  with  his  creditors,  under 
7  &  8  Vict.  c.  70,  and  had  inserted  the  debt 
upon  which  the  action  was  brought  in  the 
account  of  his  debts;  and  his  proposal  was, 
that,  **for  the  future  payment  or  compromise 
of  such  debts  and  engagements,''  he  proposed 
to  assign  all  his  estate  and  effects  to  trustees: 
— Held,  not  to  be  sufficient  to  take  the  case 
out  of  the  statute,  as  not  showing  that  from 
whici)  the  court  could  infer  an  unconditional 
promise,  or  a  promise  upon  a  condition  ful- 
filled. Ekerett  v.  ItdfterUon,  1  El.  &  El.  16; 
4  Jur.,  N.  S.  1083;  28  L.  J.,  Q.  B.  23. 
.  The  insertion  of  a  debt  in  the  schedule  to 
a  deed  of  inspectorship  executed  for  the  pur- 
pose of  administering  the  estate  of  a  debtor, 
is  not,  although  the  scijedule  is  verified  by 
the  athdavit  of  the  debtor,  a  sufficient  ac- 
knowledgment to  take  the  debt  out  of  the 
operation  of  the  statute,  so  as  to  entitle  the 
creditor  to  prove  for  the  debt  under  a  subse- 
quent administration  of  the  debtor's  estate  in 
hjinkruptcy.  Tapjnng,  Ex  parte,  4  De  G., 
J.  &  S.  551;  34  L.  J.,  Bank.  44;  13  W.  R. 
1025;  12  L.  T.,  N.  S.  787— C. 

And  the  payment  by  the  insi)cctors  of  a 
dividend  upon  the  debt  is  not  a  sufficient 
part  ])ayment  for  that  purpose.     I  Ik 

An  entry  in  a  bankrupt's  examination,  of  a 
certain  sum  being  due  to  A.,  is  evidence  of 
an  account  stated  between  them,  and  is  a 
sufficient  acknowledgment  to  take  the  case 
out  of  the  statute.  Eieke  v,  Noakcs,  1  M.  & 
Rob.  859— Tindal. 

Promises  of  i>a3rment.] — A.,  having  become 
bankrupt  in  August,  1819,  wrote,  in  Novem- 
l^iTy  1826,  a  letter  in  which  ho  alluded  to  a 


debt  of  982.  15«.  due  from  him  to  B., 
stated  as  follows: — *'By  the  cod  of 
month  I  shall  have  my  bankers*  aecooni  here. 
and  I  shall  remit  the  sum  due  to  yoo  in  a 
draft  on  them:" — Held,  that  the  letter  eoa- 
tained  a  sufficient  promise  in  answer  to  a  plem. 
of  the  statute.  Lang  v.  Jfaebenzie,  4  C.  A  P. 
463— Tindal. 

In  a  letter  written  to  the  creditor  witliiB 
six  years,  the  debtor  says,  *'I  can  nerer  be 
happy  until  I  have  not  only  paid  yoa  every- 
thing, but  all  to  whom  I  owe  money;'' sad 
*^your  account  is    quite  correei;  and,   oh! 
that  I  were  now  going  to  inclose  you  the 
amount  of  it:" — Held,  that  this  was  evidence 
to  go  to  the  jury  of  an  acknowledgmcBt. 
Dodson  V.  Maehey,  4  N.  &  M.  327;  8  A.  &  £. 
225,  n. 

Held,  that  such  promise,  accompanied  bj 
this  expression — **  It  is  impossible  to  state  to 
yoQ  what  will  be  done  in  my  affairs  at  pres- 
ent; it  is  difficult  to  know  what  will  be  beet, 
but,  immediately  it  is  settled,  you  shall  be 
informed" — is  an  absolute  unconditional 
promise,  and  not  a  qualified  or  a  conditional 
promise.     Ih, 

In  an  action  against  one  of  the  makers  oft 
note,  it  appeared  that  he  had  signed  the  note 
as  surety  for  tlie  other  maker,  and  alter  the 
expiration  of  six  years,  having  been  applied 
to  by  letter  for  the  amount,  wrote  to  request 
that  application  might  be  made  to  the  exec- 
utrix of  the  other  maker,  adding,  '^and  what 
she  may  be  short,  I  will  assist  to  make  up.*' 
Application  was  accordingly  made  to  the 
executrix,  who  did  not  pay  the  amount:— 
Held,  that  tills  acknowledgment  was  sufficieDt 
to  take  the  case  out  of  the  statute  as  agaioit 
him,  and  that  it  was  not  nocessaiy  to  take 
legal  proceedings  against  the  executrix  before 
proceeding  against  tiia  surety.  Uampkrep 
V.  Jones,  14  M.  &  W.  1 ;  9  Jur.  833;  14  L.  J., 
Exch.'  254. 

A  debtor,  on  application  for  payment  of  a 
debt,  handed  over  to  the  creditor  certaia 
book  debts  due  to  himself^  with  the  followiog 
acknowledgment  in  writing: — **I  give  the 
above  accounts  to  you;  so  you  must  collect 
them,  and  you  and  I  will  bo  clear:"— Held, 
that  this  was  no  bar  to  the  statute,  for,  though 
an  acknowledgment  of  the  debt,  no  general 
promise  to  pay  could  be  inferred  from  it,  but 
merely  a  promise  to  pay  in  one  particalsr 
manner.  Rouiledge  v.  liammy,  3  K.  &  F. 
819;  8  A.  &  E.  221;  1  W.,  W.  &  H.  232;  2 
Jur.  789. 

In  nn  action  to  recover  170Z.  with  interest, 
the  plaintiff  proved  the  loan  of  between  150/. 
and  180^.,  and  offered  in  evidence  this  docu- 
ment:—*'170/.,  16th  March,  1841.  Received 
from  B.  and  T.  170^,  for  which  I  promise  to 
pay  her  at  the  rate  of  5/.  per  cent,  from  the 
above  date." — Held,  a  sufficient  acknowledg- 
ment. Taylor  v.  Steele.  16  M.  &  W.  605;  11 
Jur.  806;  16  L.  J.,  Exch.  177. 

In  an  action  for  work,  labor,  and  materials, 
it  appeared  that  the  work  had  be6n  donomon 
than  six  years  before,  but  within  the  six 
years  the  debtor,  in  answer  to  a  bill  sent  into 
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by  tlic  creditor,  wrote  the  followiag  let- 
**I  have  received  your  bill.     It  does  not, 
E    think,  specify  sufficiently  to  which  cottages 
^  lie  'vrork  is  dout^     For  iostauce  you  say — ^' 
H*riie  letter  here  n>peatod  the  tirst  six  items  of 
'^lic  bill.]     '^Ido  not  know  where  all  this  is 
^^one.     I  siiall  feel  obliged  if  you  will  more 
particularly  explain,   and  take  your  agree- 
KXftent  to  Mrs.  II.    It  is  my  wish  to  settle  your 
sieconnt  immediately,  but  bein^  at  a  distance, 
T  'w^ish  everything  very  explicit  and  correct. 
1  have  asked  Mrs.  H.  to  mark  theRgreemcots, 
sciicl  send  them  to  me,  and  I  will  return  them 
l>y  the  first  post,  with  instructions  to  pay  if 
correct:" — Held,    a    sufficient    acknowledg- 
ment, within  the  0  Geo.  4,  c.  14,  to  take  tiie 
case  out  of  the  21  Jac.  1,  c.  16.     Sidwell  v. 
MiMon,  2  H.  &  N.  806;  3  Jur.,  N.  8.  641);  26 
Li.  J.,  Exch.  407. 

A  creditor  having  applied  for  payment  of  a 
debt,  the  debtor  wrote  in  answer,  *^I  shall 
repeat  my  assurance  to  you  of  the  certainty 
of  your  being  repaid  your  generous  loan.  Let 
matters  remain  as  they  are  a  short  tinke,  and 
alt  will  bo  right.  The  works  I  have  been 
appointed  to,  but  they  are  not  yet  worked 
'with  the  fnll  complement  of  labor;  this  term 
ifvill  decide  the  matter:" — Held,  a  sufficient 
Acknowledgment.  CoUU  v.  Staehy  1  H.  & 
K.  605;  26  L.  J.,  Exch.  133. 

The  question  in  these  cases  is,  whether  the 
statement  as  to  the  time  of  payment  is  merely 
an  excuse,  or  the  condition  on  which  payment 
is  to  be  made.     lb. 

The  following  letter  is  an  acknowledgment 
from  which  a  promise  to  pay  may  be  implied 
so  as  to  rebut  the  statute: — '*  In  reply  to  your 
statement  of  account  received,  I  am  ashamed 
the  account  has  stood  so  long.  I  must  beg 
to  trespass  on  your  kindness  a  short  time 
longer  till  a  turn  in  trade  takes  place,  as  for 
some  time  things  have  been  very  flat.  Yours, 
J.  J."  CamfoHh  v.  Smithard,  5  H.  &  N.  13; 
29  L.  J.,  Exch.  238;  8  W.  R.  8. 

A  wife  had  lent  the  defendant  20^.  (her 
own  money)  during  her  husband's  lifetime, 
for  which  the  defendant,  shortly  after  the 
husband's  death,  viz.,  on  the  10th  of  July, 
1867,  gave  her  an  I  O  U.  On  the  12th  of 
October,  1870,  the  defendant  wrote  to  her 
^ent, — **  Yours  of  the  10th  instant  received, 
respecting  Mrs.  W.'s  claim  upon  me.  It  is 
totally  out  of  my  power  at  the  present  time 
to  liquidate  the  whole  or  even  part  of  the 
same.  I  am  in  the  anticipation  of  a  better 
position,  and,  should  I  be  sucoessful,  Mrs. 
W.*s  claim  shall  have  my  first  consideration. 
Meanwhile,  I  shall  be  pleased  to  pay  a  reason- 
able interest  on  the  amount.  Show  this 
letter  to  Mrs.  W.,  and  tell  her  the  claim  has 
not  been  forgotten  by  me,  and  shall  l)e  liquid- 
ated at  the  earliest  opportunity  ]x>s8ible:" 
and  on  the  6th  of  March,  1871,  he  again 
wrote, — **  At  present  it  is  utterly  out  of  my 
power  to  do  anything.  I  am  willing  to  en- 
deavor to  pay  it  off  by  easy  installments;  or 
I  am  willing  to  pay  you  any  reasonable  in- 
terest to  let  the  matter  remain  for  the 
present."    In  an  action  for  money  lent,  with 


a  count  upon  a  promise  to  pay  in  considera- 
tion of  the  plaintiff's  forheunince  to  sue  upon 
the  10  U: — Held,  that  these  letters  amounted 
to  a  sufficient  promise,  founded  upon  a  good 
consideration,  to  take  the  case  out  of  the 
Statute  of  Limitations.  Wilby  v,  Elgee,  10 
L.  B.,  C.  P.  407;  44  L.  J.,  C.  P.  254. 

In  an  action  for  work  done,  the  plaintiff, 
in  answer  to  a  plea  of  the  statute,  put  in  the 
two  following  letters  writtefi  within  six 
years  of  the  commencement  of  the  action  by 
the  defendant's  testator,  the  person  for  whom 
the  work  was  done,  to  the  plaintiff: — **I 
shall  be  obliged  to  you  to  send  in  your  ac- 
count, made  up  to  Christmas  last.  I  shall 
have  much  work  to  be  done  this  spring,  but 
cannot  give  further  orders  till  this  be  done." 
'^  You  have  not  answered  my  note.  I  again 
beg  of  you  to  send  in  your  account,  as  I 
particularly  require  it  in  the  course  of  this 
week  :" — Held,  that  they  amounted  to  a 
promise  to  pay  the  balance  due  on  the  ac- 
count, and  took  the  case  out  of  the  statute. 
Quincey  v.  Sharpe,  1  L.  R,  Exch.  Div.  72; 
45  L.  J.,  Exch.  Div.  347;  24  W.  R.  873;  84 
L.  T.,  N.  8.  495. 

A  debtor,  whose  debt  to  his  creditor  was 
barred  by  the  Statute  of  Limitations,  wrote 
to  the  creditor  within  six  years  before  action 
the  following  letter : — **  I  return  to  Shepperton 
about  Easter.  If  you  send  me  there  the  par- 
ticulars of  your  account,  with  vouchers,  I  shall 
have  it  examined  and  check  sent  to  you  for 
the  amount  due;  but  you  must  be  under  some 
great  mistake  in  supposing  that  the  amount 
due  to  you  is  anything  like  the  sum  you  now 
claim  :" — Held,  that  the  debt  was  revived, 
as  the  request  to  be  furnished  with  an  ac- 
count with  vouchers  at  a  particular  time  and 
place  did  not  negative  ^the  implied  promise- 
to  pay  arising  from  the  admission  of  a  bal- 
ance due.  sieet  v.  Lindsay y  2  L.  li.,  Exch. 
Div.  314;  40  L.  J.,  Exch.  Div.  249;  25  W. 
R.  822;  86  L.  T.,  N.  S.  98— Cleasby,  B. 

Oonditional  promises  or  propositions  for 
payment.]— A  debtor  writing,  '*I  cannot 
pay  the  debt  at  present,  but  will  pay  it  as 
soon  as  I  can,*'  is  not  sufficient  to  take  it  out 
of  the  statute,  without  proof  of  his  ability  to 
pay.     Tanner  v.  Smart,  6  B.  &  0.  603;  9  D. 

6  R  549. 

A  debtor  within  six  years  from  the  time 
of  contracting  a  debt,  stated  in  a  letter 
written  to  his  creditor,  'Hhat  he  was  incap- 
able at  that  time  to  pay  the  money,  but  that 
be  would  pay  as  soon  as  he  had  it  in  his* 
power  to  do  so:*' — Held,  that  this  was  a  con- 
ditional promise  only,  and  therefore  not  suf- 
ficient, per  se,  to  take  the  case  out  of  the 
statute.     Haydon  v.  WiUiams,  4  M.  &  P.  811 ;. 

7  Bing.  163. 

In  an  action  on  a  note  payable  with  in- 
terest, the  words  in  the  letter  acknowledg- 
ing the  debt  were  as  follows: — **I  shall  be 
most  happy  to  pny  you  both  interest  and« 
principal  assoou  as  convenient:'' — Held,  that 
this  was  a  conditional  promise,  and  that  the 
creditor  wtis  bound  to  give  some  evidence  tO' 
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■how  tliRt  the  debtor  was  ublc  lo  pny.  orthnt 
it  wu  <:onvenic[it  furliim  tndi>  su.  Edmund) 
V.  Dmimtt,  a  C.  &  M.  459;  4  Tj  v.  ITd. 

On  a  demand  boing  mode  fur  [uiymtTil  nf  a 
debt  bftrrcd  liy  the  BtatalC,  lllu  debtor  raid 
Ite  would  be  hiippy  to  payit  if  lie  could;  ilmt 
B  mm  wM  doe  to  liim  from  one  0.,  and  tliut 
if  th«  creditor  could  recover  Hint  dubt  he 
might  pa;  littnaelf  thereout: — lUId.  that  this 
was  a  mere  cottditionnl  promise,  and  that  tlic 
debtor's  ability  to  pay  must  be  sliown  to  en- 
title the  creditor  torecoTcr,  Aji'onv,  Souiert, 
13  Uocrc,  803:  8.  C,  nom.  Aytoa  v.  Bolt,  4 
Bing.  103.  S.  P.,  Oould  v.  ShirUij,  2  M.  A 
P.  «81. 

In  a  letter  from  a  drawer  to  tlic  liolili'r  of  a 
bilk  of  exchange,  he  said,  *'ir  in  funds  I 
would  immediaiely  pay  the  tnoncy,  and  lake 
the  bill  out  of  your  hands:" — lltld,  insuf- 
ficient.    Rkhani'toa  v.  Barry,  £1)  Be:iv.  23. 

A,  debtor  wrote  to  his  creditor,  "  I  will  |)ay 
you  aa  »ooii  aa  I  get  it  in  my  power  :"—lli;ld, 
that  the  statute  did  not  commence  running 
until  the  debtor  bectime  of  ability  to  pny. 
Hjtimmd  T.  Smith,  88  BeaT.  H'i2;  0  I..  T., 
N.  8.  748;  10  Jur,  N.  8.  117;  13  W.  B. 
U38, 

A  letter  was  written  by  the  Utbtor  to  his 
creditor  as  follows: — "I  do  nut  desire  that 
you  or  any  one  of  my  creditors  should  luse 
what  I  owe  them ;  on  the  conlrury,  it  ia  very 
much  mj  wish  not  only  to  pay  my  debts,  but 
interest  upon  them  if  I  can.  As  you  have 
mentioned  the  Limitation  Act,  1  answer  at 
once  th:iC  I  iud  ready  to  put  it  out  of  my 
power  to  take  iidrnDtage  of  that  net,  and  will 
immediately  give  you  my  nole  for  wlialever 
sum  is  due  (o  you.  To  pay  yuu  now  or  with- 
in the  year  f  nm  utterly  unable;  I  rciilly  have 
not.  OS  you  imagine,  received  600/.  It  ia  of 
course  Indispensable  thut  the  cxnct  sum  1  owe 
jou  should  be  Bxed,  whether  you  accept  my 
noto  or  not.  I  have  clearly  shown  you,  in  a 
former  letter,  that  your  account  is  not  iu  dc- 
cnrdance  nith  the  estimate  u|>o:i  which  you 
iigreed.  If  you  really  cnpnot  produca  the 
■original  citimaCe,  or  the  rough  dr^tft  of  it,  it 
['Crtainly  is  reasonable  that  sonic  (:tnd  consid- 
erable) deduction  should  be  made  from  your 
charges.  You  will  perhaps  say  what  deduc- 
tion you  sre  prepared  to  make,  and  1  shall  bo 
^lud  if  it  be  such  na  will  allow  ine.  with  jus- 
tice to  my  other  creditors,  to  give  you  my 
note  for  the  amount,  or,  if  it  be  possible,  to 
Jinrraw  it  from  a  friend,  which  I  have  a  hope 
j'f  doing,  and  so  wipe  the  account  entirely 
from  your  books,  I  nm  fully  sensible  of  and 
Aliankf-jl  for  the  forbcaronce  you  have  shown, 
but  1  cannot  move  a  step  in  the  wur  to  give 
you  sntisfaetion,  and  do  justice  to  my  other 
•creditore,  until  ihe  sum  actniilly  duo  lo  you 
ImnscertMined;"— Held,  that  the  letter  con- 
1'kinod  an  nn conditional  promise  to  ]>ay,  and 
}i,(!Toutcd  the  atnlulc  from 0|>c rating.  Onrd- 
..er  r.  M'Mahon,  3  Q.  B.  501 ;  3  U.  &  D,  593; 
(l.Iur.  713. 

The  stoluic  is  not  barred  liy  a  letter  in 
which  the  debtor  states,  "that  fuuiily  ar- 
ritDgmoeBts  hare  been  making  to  enable  him 


to  discharge  the  debt;  that  funds  have  b«n 
appointed  fur  that  purpose,  of  whicb  A.  ii 
trustee;  and  that  the  debtor  has  lumded  ibe 
account  10  A.;  that  some  time  must  elapse 
before  payment,  but  that  the  debtor  i*  auth- 
orized by  A.  to  refer  the  creditor  to  liim  f<v 
any  further  information."  Fur,  by  9  Geo.  4, 
c.  14,  a.  1,  the  acknowledgment  in  writing  to 
bur  the  statute  must  be  signed  by  the  gutj 
chargeable  thereby,  and  such  letter  does  not 
charge  the  debtor,  as  it  ia  at  moit  only  a 
promise  to  pay  as  Boon  as  the  trustee  ia  ia 
cash.  Whippy  v.  HiUary,  3  It.  &  Ad,  3»9;  5 
C.  &  P.  aOB. 

Ad  agreement  to  refer  certain  acconnis  be- 
tween the  parliea  hereto,  after  reciting  lli« 
diaputes  had  arisen  between  them  in  rcapect 
of  them,  em]>owered  llic  arbitrators  to  aacer- 
tidn  what  was  due  and  of  ri<;ht  payable,  and 
to  order  any  sum  which  might  be  found  due 
to  lie  paid  at  such  limes  aud  in  such  pmpor- 
tions  aa  they  should  deem  fit.  The  arbitra- 
tion having  proved  abortive: — Held,  that  the 
aurecment  amounted  to  a  conditional  tecog- 
nition  of  the  debt  only  on  tite  [Hirt  of  tla 
debtor,  and  that  the  condition  iMilng  unful- 
filled, it  did  not  amount  to  a  sufficient  ac- 
knowledgment of  the  debt  to  t-'ikc  it  out  of 
the  ojwration  of  the  statute.  IIaU»  v.  Slem- 
ton,  0  Jur.,  N.  8.  800;  11  W.  R.  33;  7  L.  T.. 
N.  8.  317— Q.  B. ;  affirmed  on  appeal,  11  W. 
It,  0.^3;  8  L.  T-,  N,  S.  708— Excb.  Ohum. 

Where  a  deed,  executed  by  A.  and  B.,  re- 
cited tliat  k.  was  indebted  to  B.  in  variou* 
sums,  the  amount  of  which  waa  not  yets^cer- 
tiiiocd,  and  a  balance  not  yet  struck;  aod 
that  A.  was  willing  to  pay  B.  the  amouut 
which  might  appear  to  be  due  toB.  in  respect 
of  Ruch  sums,  such  amount  to  Im  ascertained 
and  paid,  as  thereinafter  mentioned,  and  the 
deed  afterwards  (irovided  for  taking  the  ae- 
counla  by  the  arbitration  of  two  persons 
named  in  the  deed:- Held,  that,  notwith- 
standing the  clause  as  to  arbitration,  the  re- 
citals amounted  to  an  absolute  promise  to  pny 
the  amount  when  ascertained;  and  tliat,  when 
coupled  with  estrinsic  parol  evidence  as  to 
the  amount,  they  were  sufflcient  to  take  the 
debt  out  of  the  statute.  Clietlya  v.  Daiby,  4 
Y.  &  C.  238. 

A  creditor,  in  order  to  take  a  debt,  pleaded 
as  a  set-off,  out  of  the  operation  of  the  statute, 
gave  in  evidence  a  letter  written  by  the  debtor 
to  a  third  peison,  statingan  account  showiog 
tlic  existence  of  the  debt,  but  also  that  a  bal- 
ance was  due  from  the  creditor  to  the  debtor; 
nnd  proposing  to  settle  the  matter  upon  pay- 
ment by  tho  creditor  to  the  debtor  of  a  «ua 
named.  The  ctcditor  hod  not  acceded  totha 
proposal: — Held,  thnt  the  hitter  was  not  a 
sufficient  ackoowledgmcDt  of  the  debt  to 
defeat  the  operation  of  the  statute.  Fra»da 
V.  llaiBlcetley,  1  El.  &  El.  1053;  5  Jur..  N.  & 
1331;  SSL.  J..  Q.  B.  870. 

A  debtor,  by  a  deed  rcciling  that  ho  wu 
iudcblud  to  tbc  pUintiS  and  others,  nssigncd 
his  profii^rty  to  the  plaintiff,  in  trust  to  pay 
nil  such  crLililors  aa  should  sign  the  SChoduU 
iiF  ik'iils  iinncycd;  provided,  that,  if  all  did 
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not  siprn,  the  cloed  should  be  void.  The 
plaintiff  never  signed,  nor  was  the  amount  of 
Ills  clet>t  stilted:— ITeUI,  not  a  sufficient  ac- 
lEnoTvtecltnnent  to  take  his  debt  out  of  the 
statute^  although  it  was  admitted  orally  that 
be  liixd  but  one  debt.  Kennett  v.  Milbanky  8 
Bing.   38;  1  M.  &  Scott,  102. 

The  following  letter,  addressed  by  the  de- 
fend nut  to  the  plaintiffs,  within  six  yenrs, 
iH^spi.'^ctlng  a  debt  otherwise  barred  by  the 
statiit<3«  u  not  a  sufficient  acknowledgment: 
—  *  *  I    am  surprised  at  receiving  a  letter  from 
H.   (tlic  plaintiffs^  attorney)  this  morning,  for 
tbe  recovery  of  your  debt.     I  must  candidly 
t«ll  you  once  for  all  I  never  shall  be  able  to 
pay  3'ou  in  cash,  but  you  may  have  any  of  the 
(i^oocls  wc  have  at  the  Pantechnicon,  by  paying 
t\ie  expenses  incurred  thereon,  without  which 
they  esinnot  be  taken  out  as  before  agreed  when 
Mr.  F.  (one  of  the  plaintiffs)  was  in  town." 
Ca.u:ley  v.   FarneU.    12  C.  B.   291;   15   Jur. 
008;  Zih.  J.,  C.  R  107. 

Szpreasion  of  hopes  for  payment ;  apologies 
tar  non-payment,  Ac.]— T.  owed  P.  &  Co., 
before  their  bankruptcy,  275^.  as  surviving 
partner  of  T.,  Y.  &  Y.,  and  0,565/.  duo  inde- 
l^eudently  of    such    partnership.      As    part 
security  for  the  latter  debt,  he  had  given  P. 
&  Co.  a  morti^rage  for  5,000/.      The  official 
assignee  of  P.~&  Co.  wrote  to  T. :  **By   the 
books  of  these  bankrupts,  there  is  a  balance 
of  275/.  standing  against  you,"  and  requested 
immediate  payment.     T.  replied,  "You  have 
no  occa;$ion  to  blame  yourself  respecting  any 
claim  on  me  from  the  estate  of  P.   <&  Co. 
The  matter  has  been  arranged  with  the  as- 
signees here ;  .and  at  the  last  meeting  it  was 
arranged  that  I  should  pay  450/.  on  the  20th 
of  May,  450/.  on  the  20th  of  August,  450/.  on 
the  20th  of  November,  and  4507.  on  the  20th 
of  February  next;  after  which  I  am  in  hopes 
that  I  shiill  be  able  to  transfer  the  5,000/. 
mortgage,  to  enable  me  to  clear  off  the  whole 
that  may  be  standing  against  me."    It  was 
admitted  that  the  installments  of  450/.  were 
to  be  paid  in  respect  of  the  debt  of  6,565/. ; 
that  the  mortgage  mentioned  in  the  letter 
was  the  mortgage  for  5,000/.  given  as  part 
security  for  that  debt;  that  the  275/.  men- 
tioned by  the  official  assignee  was  the  debt 
due  top.  &  Co.  from  T.,  as  surviving  partner 
of  T.,  Y.  &  Y.,  nnd  that  T.  had  paid  off  the 
0,565/. : — Held,  that  the  judge  was  right  in 
directing  the  jury  that  the  two  letters  aid  not 
amoant  to  a  sufficient  acknowledgment  or 
promise  to  take  tlie  debt  of  275/.  out  of  the 
statute,  the  letters  not  containing  any  absolute 
acknowledgment  of  a  debt,  or  unqualified 
promise  to  pay,  but  only  expressing  a  hope 
that,  in  the  transfer  of  the  mortgage,  T.  might 
be  able  to  clear  off  the  whole  that  might  be 
standing  against  him.     Smith  v.   Thome,  18 
Q.  B.  134;  16  Jur.  332;  21  L.  J.,  Q.  B.  100 
— JSxch.  Cham. 

In  answer  to  an  application  for  payment  of 
a  debt,  the  debtor  wrote,  •*!  hope  to  be  at 
H.  soon,  when  I  tmst  everything  will  be  ar- 
ranged with  W.   (the  creditor)  ngreeubly  to 


her  wishes:" — Held,  a  sufficient  promise.  Ed- 
monds v.  OocUer^  15  Beav.  415;  21  L.  J., 
Chanc.  290. 

The  following  letter  by  a  debtor  to  A  clerk 
of  tbe  creditor,  in  answer  to  one  applying  for 
payment  of  a  debt,  is  insufficient  to  defeat 
the  statute: — *' I  will  not  fail  to  meet  Mr. 
H.  (the  creditor)  on  fair  terms,  and  have  now 
a  hope,  that,  before  perhaps  a  week  from  this 
date,  I  shall  have  it  m  my  power  to  pay  him 
at  all  events  a  portion  of  the  debt,  when  we 
shall  settle  about  the  liquidation  of  the  bal- 
ance." Hart  V.  Prendergoity  14  M.  &  TV.  741 ; 
15  L.  J.,  Exch.  228. 

The  following  letter  from  a  debtor  to  the 
creditor's  attorney  is  a  sufficient  acknowledg- 
ment:— **  Since  the  receipt  of  your  letter,  and 
indeed  for  some  time  previously,  I  have  been 
in  almost  daily  expectation  of  being  enabled 
to  give  a  satisfactory  i-eply  to  your  application 
respecting  the  demand  of  Messrs.  M.  against 
me.  I  propose  being  in  Oxford  to-morrow, 
when  I  will  call  upon  you  on  the  matter." 
Jforrell  v.  Fnth,  8  M.  &  W.  402;  8  C.  &  P. 
240;  1  H.  &  H.  100;  2  Jur.  619. 

A  letter  containing  the  following  passage: 
**I  wish  I  could  comply  with  your  request, 
for  I  am  very  wretched,  on  account  of  your 
account  not  being  paid ;  there  is  a  prospect  of 
an  abundant  harvest,  which  must  turn  into  a 
goodly  sum,  and  very  considerably  reduce 
your  account;  at  all  events,  if  it  does  not,  the 
concern  must  be  broken  up  to  meet  it  at 
last,"  is  a  sufficient  acknowledgment.  Bird 
V.  Oammon.  6  Scott,  218;  8  Bing.  N.  C.  888; 
8  Hodges,  224. 

A  letter  written  by  a  debtor  to  his  creditor 
before  the  debt  was  barred,  in  the  following 
terms: — *'  It  is  quite  true  that  I  have  not  sent 
any  money  for  years,  but  really  I  have  none 
of  my  own.  We  just  manage  to  exist  on  my 
wife's,  at  least,  on  what  is  left  of  hers.  We 
have  hard  work  to  get  on,  but  I  will  try  to 
pay  you  a  little  at  a  time,  if  you  will  let  me. 
I  am  sure  that  I  am  anxious  to  get  out  of 
your  debt.  I  will  endeavor  to  send  you  a 
little  next  week" — is  asufficient  acknowledg- 
ment. J:^  v.  Wilmot,  1  L.  R.,  Exch.  804; 
12  Jur.,  N.  S.  762;  85  L.  J.,  Exch.  175;  4 
H.  &  C.  409;  14  W.  R.  993;  14  L.  T.,  N.  S. 
027. 

Allegation  of  payment  or  discharge.] — A 
letter  in  these  terms:— "I  have  received  a  let- 
ter from  Messrs.  P.  aiidL.,  solicitors,  reciuest- 
ing  me  to  pay  you  an  account  of  40/.  9«.  6d. 
I  have  no  wish  to  have  anything  to  do  with 
lawyers,  much  less  do  I  wish  to  deny  a  just 
debt.  I  cannot,  however,  get  rid  of  the  no- 
tion that  my  account  with  you  was  settled 
when  I  left  the  army.  But  as  you  declare  it 
was  not  settled,  I  am  willing  to  pay  you  10/. 
per  annum  until  it  is  liquidated.  Should  this 
proposal  meet  with  your  approbation,  we  can 
make  arrangements  accordingly,"  is  not  a 
sufficient  acknowledgment  to  take  the  case 
out  of  the  statute.  Bvekmaster  v.  Rumll,  10 
0.  B.,  N.  S.  745;  8  Jur.,  N.  S,  155— Exch. 
Cham. 
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"  I  will  SCO  Daris,  or  write  liim ;  I  luTe  nn 
(loulit  ho  liuapiud  it;  if,  bj  clutnce,  be  hu 
ncit  paid  it,  it  is  very  He  it  sliould  bo,"  in  a 
letter,  Ib  not  K  BufficicDt  acknowkKlgment  of 
tlie  debt.  i%rw(er  i.  Black,  5  D.  P.  C.  670; 
TV,.  W.  *D.  191. 

Wiiere,  after  the  lapse  of  six  years,  a  debtor 
being  asked  for  the  payment  of  a  debt,  said, 
"  T  owed  the  mnney,  but  I  have  a  receipt  in 
full  uf  all  demands;  I  shall  search  for  it,  and 
lot  you  know  in  Ihe  event  o(  my  not  being 
able  to  find  it:"— Held,  tbnt  this  was  not 
Euflicient  to  take  the  case  out  of  the  statute. 
Bfydga  v.  Plumplree,  0  D.  &  It.  740.  8.  P., 
Btrk  V.  Guy,  4  Esp.  1B4. 

A  debtor  admitted  a  debt,  but  claimed  to 
be  discharged  by  n  written  iastrumeDt,  which 
upon  production  did  not  amouut  to  a  legal 
discharge: — Held,  that  tbo  ockDowtedgmcut 
was  sumcient.  Partington  \.  Batcher,  0  £sp. 
60— Mansfield. 

Rellaao«  on  tb«  statat*.] — Tn  answer  to  an 
application  for  payment  of  a  debt,  the  debtor 
wrote  as  follows:^"!  do  not  wish  to  avail 
myself  of  the  Statute  of  Litnitntions,  to  rc- 
fnsc  paylncal  of  the  debt.  I  have  not  the 
mciins  of  payment,  and  must  crave  a  coiiliiiu- 
nnce  of  your  indulgence.  My  situation  as  a 
clerk  does  not  afford  nie  the  means  of  laying 
by  a  shilling;  but  in  lime  I  may  reap  the 
benefit  of  my  services  in  an  augmentation  of 
salary  that  may  enable  ma  to  proposo  some 
satisfactory  arrangement.  I  am  much  obliged 
to  you  for  yuur  foibcuisnce:" — Held,  thnt  the 
letter  contained  no  sufficient  acknowledgment 
oi  promise  to  take  the  case  out  of  tbc  statute. 
Jlaetkam  v.  Marriott,  1  !I.  &  N.  834;  2  Jiir.. 
N.  S.  010;  25  L.  J.,  Exch.  324;  aSirmcd  on 
ap|>eal,  3  II.  &  N.  100;  3  Jur.,  N.  S.  403;  20 
L.  J.,  Exch.  ai5— Exch.  Cham. 

Danial  of  the  claim.] — The  following  letter 
does  not  raise  tbc  implication  of  a  pr:)misu  to 
pny,  and  is  not  sufficient  to  take  tbc  case  out 
of  the  statute:— "In  reply  to  your  applica- 
tion of  tbe  lOtb  inst,  for  tbc  payment  of  801. 
10».  llj^d.  to  Mr.  D.  Brigstocke,  I  beg  tosay 
thnt  it  is  a  claim  I  am  by  uo  mi^ins  prepared 
to  admit  to  tbc  full  extent,  and  to  make  the 
following  obscrvntiQH  rcR|iectiag  it.  Of  llmt 
Slim.  mC  9*.  8it.  is  made  up  of  items  for 
business  and  mntcrinls,  stated  to  have  been 
dune  uml  furnished  between  131T  and  1321,  a 
[K^riod  during  which  I  was  concerned  in  two 
successive  pai-tncrships,  to  ono  or  other  of 
whom  tbo  accounts  Mr.  M.  was  entitled  tt)  re- 
cover ought  tobsvcbocn  charged.  Having 
nt  different  times  wound  up  both  those  con- 
cerns, and  giiitted  Carmarthen  ns  long  back 
nn  1824,  I  was  surprised  to  receive  Mi'.  U.'s 
bill  in  1820,  live  yours  aftcrniirds;  and  it  is 
certainly  not  a  little  strnngc  that  he  should 
not  send  In  a  charge  of  so  old  a  date,  when, 
if  any  account  was  due,  it  could  hardly  be 
expected  that  the  meiins  would  remain  of 
ascertaining  its  coiTcctncss.  I  cannot,  there- 
fore, allow  that  I  iim  liable  tit  ]>ny  any  part  of 
the  account  |)revioii3  to  182.>;  but  iis'l  antici- 
pate being  in  Carmarthen  shortly,  I  will  then 


communirnte  with  Mr.  U.  priaonally  rtspcct' 
ing  it.  Tlie  remrdnder  of  tbe  accouat  is  !■« 
repairs  ordered  by  an  agent  under  the  lata 
firm  of  liolwrt  Smith  &  Co.,  to  be  dune  al 
the  works  in  Carmarthea,  in  1827,  togrHtr 
with  a.  few  items  for  glazing  in  1833.  oMking 
together  aoi.  1T».  OJ.,  which  I  believe  to  be 
correctly  charged,  and  for  which  I  iacloee  ■ 
chock,  and  will  thank  you  to  ackDawlnln 
tbe  reeeipt  of  it."  BrigilvcU  v.  SaalA,  1  C. 
*M.  483;  3Tyr.  445. 

On  a  debtor  being  arrested  for  a  debt  mora 
than  six  years  old,  he  said,  "I  know  tlut  I 
owe  the  money,  hut  Ihe  bill  I  gave  is  oa  a 
threepenny  receipt  stamp,  and  1  will  neva 
pay  it:"— Held,  not  such  an  acknowledg- 
ment OS  would  revive  the  debt.  A'Courtr. 
Crou,  8  King.  33B;  11  Moore,  108. 

Tbe  defendant  wrote  to  the  plaintifTa  it- 
torncy  ns  follouB: — "I  have  received  yoait 
respecting  the  plaintiff's  demand;  it  b  not* 
just  one;  I  am  ready  to  settle  the  accooDl 
whenever  (he  plaintiff  thinks  proper  to  meet 
on  the  business;  I  am  not  in  bis  debt  901. 
nor  anything  like  that  sum;  shall  be  happy 
to  settle  the  difference  by  bis  meeting  me:''— 
Held,  thnt  ttic  judge  was  justified  in  direct- 
ing tbc  jury,  lliiit  after  this  letter  the  statute 
was  out  nf  [he  question.  ColUge  v.  Jlavtt,  3 
Bing.  U'l;  S.  C,  nom.  ColUdgc  v.  Hom,  10 
Moore,  4:.'.l, 

A  lettc-  written  by  a  debtor  to  Ibe  cirf- 
ttor's  atlrivrioy  (pleading  Ihe  statute),  on  being 
served  wjili  a  writ,  couched  in  ambigunos 
terms,  mither  expressly  admitting  nor  deny- 
ing tbc  <lL'l)t,  should  be  left  to  the  Jury  to 
consider  wlii'thcrlt  amounts  to  an  acknnwl- 
edgment  ot  the  debt,  so  as  to  take  it  ont  i.f 
tbe  statute.     Lloyd  v.  JUaiind,  S  T.  It  780. 

In  an  action  against  an  acceptor  of  a  bill  of 
exchange,  uvidcuue  Ihiit  be  acknowledged 
bis  acceptance,  and  that  he  had  been  liable, 
but  said  that  he  \v:is  not  liable  then,  becaosa 
it  was  out  of  date,  and  that  he  could  not  pay 
it,  it  was  not  in  his  power  to  pny  it,  was  suffi- 
cient to  take  tlic  case  out  of  tbe  statute. 
iM/wv.  Tatton,  10  East,  430. 

Effsct  of  devise  for  payment  of  debts.]— 
A  devise  i}i  trust  for  payment  of  debts  dcie.4 
not  revive  a  debt,  upon  wbicb  tlic  statute  had 
taken  eBect  by  the  expiration  of  the  time  be- 
fore tbe  testator's  death.  Burk«  v.  Jona,  2 
Ves.  &  B.  37o. 

A  direction  for  the  payment  of  debts  in  a 
will  of  prrsonal  estate  will  not  stop  tbc  ran- 
niog  of  tlic  statute.  Frcake  v.  Cramjeldt,  3 
Hylno  &  (;.  4'JO;  4  Jur.  1080. 

A  debt  which,  at  the  death  of  u  testator, 
is  not  b.iiii'd  by  the  statute,  may  become  so 
afterwards  as  to  the  execntors  and  legatees, 
notwithstanding  a  charge  by  the  testator  of 
his  debts  upon  his  personal  estate;  nor  will 
tbc  operation  of  the  statute  be  prevented, 
though  tin;  testator,  erroneously  supposing 
part  of  iiM  personal  estate  to  bo  real  estate. 
has  so  described  it  in  his  will,  and  charged 
hisdebts  udoii  it.  Scutt  v.  Jtmm,  4  C.  £  I'. 
382. 
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J^  stalo  debt,  bearing  interest,  is  not  taken 
o«it.  of  the  statute  by  an  engagement,  signed 
l>y  t,Yke  debtor,  to  cliarge  his  estate  with  a  sum 
corresponding  in  amount  with  the  debt,  with 
interest  from  the  date  of  the  engagement. 
3£cirUn  v.  KnauiUs,  1  N.  &  M.  421. 

.A.oknowledgment  made  to  creditor  or  to 
B^rauiger.] — An  acknowledgment,  to  take  a 
cmse  out  of  the  statute,  must  be  made  to  the 
creditor,  and,  semble,  that  one  to  his  agent  is 
sufficient.     FSilUr  v.  Bedmany  26  Beav.  614. 

A  deed  made  between  the  debtors  and  a 
third  person,  in  which  they  acknowledged  the 
existence  of  a  debt,  was  sufficient  to  take  the 
case  out  of  the  statute,  although  the  creditors 
were  wholly  strangers  to  the  deed.  Mount- 
Stephen  v.  Brooke^  3  B.  &  A.  141.  See  Cheslyn 
V.  DaWy,  4  Y.  &  C.  238. 

An  admission  of  a  debt  made  to  a  person 
"who,  at  the  same  time,  signed  a  paper,  pur- 
porting to  be  a  discharge  of  the  debt,  is  not  a 
sufficient  acknowledgment  of  the  debt  to 
prevent  the  operation  of  the  statute,  though 
the  discharge  was  inoperative  in  itself,  and 
^ras  given  upon  a  consideration  which  the 
debtor  failed  to  observe.  Qoate  v.  Qoate^  1 
H.  &  N.  29. 

Acknowledgment  by  agents.] — [By  19  & 
20  Vict  c.  97,  s.  13,  in  reference  to  the  pro- 
vision*  of  the  ^  Geo,  4,  c.  14,  m.  1,  8,  and  16 
db  17  Vkt.  c.  113  (IrM),  w.  24,  27,  an  ac- 
knowledgment or  promise  made  or  contained  by 
or  in  a  writing  signed  by  an  agent  of  the  party 
chargeable  thereby^  duly  avthorized  to  make 
Much  acknowledgment  or  promise^  shall  have  the 
tame  effect  as  %f  such  writing  had  been  signed  by 
such  party  himself^ 

Before  this  enactment,  an  acknowledgment 
by  a  wife,  who  had  been  accustomed  to  act 
as  the  agent  of  her  husband,  in  purchasing 
the  goods  and  managing  the  business  gener- 
ally, was  sufficient.  Anderson  v.  Sanderson^ 
2  Stark.  204;  Holt,  591.  S.  P.,  PaUthorp  v. 
Furnish,  2  Esp.  511,  n. 

So,  in  an  action  against  a  husband  for 
goods  supplied  to  his  wife  for  her  accommo- 
dation while  he  occasionally  visited  her,  a 
letter  written  by  the  wife  acknowledging  the 
debt  within  six  years  was  admissible  to  take 
the  case  out  of  the  statute.  Gregory  y, 
Parker,  1  Camp.  894 — ^EUen borough. 

But  as  the  9  Geo.  4,  c.  14,  s.  1,  directed 
that  no  acknowledgment  or  promise  shall  be 
sutiieient  to  take  a  ease  out  of  the  statute, 
unless  in  writing,  *' and  signed  by  the  party 
chargeable  thereby,"  an  acknowledgment  con- 
tained in  a  letter  which  was  written  by  the 
wife  of  the  debtor,  in  his  name,  and  at  his 
request,  was  insufficient,  because  the  statute 
gave  no  authority  to  an  agent  to  make  the 
acknowledgment.  Hyde  v.  Johnson,  3  Scott, 
289;  2  Bing.  N.  C.  776;  2  Hodges,  94. 

Where  an  agent  had  been  employed  to  pay 
money  for  work  done,  and  the  workmen  were 
referred  to  him  for  payment,  and  he  assented 
to  it,  an  acknowledgment  or  a  promise  by 
him  to  pay  was  sufficient.  Burt  v.  Palmer, 
5  Esp.  145 — EUcnborough. 


8o,  a  reference  by  a  debtor  for  payment  to 
a  trustee,  to  whom  he  had  assigned  his  effects, 
was  sufficient.  BaiUie  v.  Inchiguin,  1  Esp. 
435 — Kenyon. 

A  debtor  had  written  a  letter  to  T.,  to 
make  a  proposition  to  the  creditor  respecting 
a  debt  he  owed  him ;  and  in  this  letter  he  de- 
sired T.  to  arrange  with  the  whole  of  his 
creditors.  T,  wrote  a  letter  to  the  creditor, 
offering  an  acceptance  for  7s.  Qd,  in  the  pound 
on  the  debt: — Held,  not  sufficient  to  take  the 
case  out  of  the  statute.  Gibbon  v.  Bagshott, 
5  C.  &  P.  211— Parke. 

— by  bankrupts.] — An  accountant  employed 
by  the  assignees  of  a  bankrupt,  sent  to  the 
debtor  an  unsigned  statement  of  the  account 
between  the  bankrupt  and  the  debtor,  in 
which  he  stated  a  balance  in  favor  of  the 
debtor: — Held,  that  this  was  not  a  sufficient 
acknowledgment  of  a  debt  to  take  the  case 
out  of  the  statute,  as  against  the  assignees. 
Potty,  Cleg,  16  M.  &  W.  321;  11  Jur.  289; 
16  L.  J.,  Exch.  210. 

An  admission  by  a  bankrupt  in  his  balance- 
sheet  will  not  take  a  debt  out  of  the  statute 
as  against  his  assignees.     lb. 

—  by  infants.] — An  acknowledgment  in 
writing  given  by  an  infant  of  a  debt  due  for 
necessaries  is  effective  for  the  purpose  of  tak- 
ing the  debt  out  of  the  statute.  WiUins  or 
WiUiams  v.  Jtimith,  4  El.  &  Bl.  180;  3  C.  L. 
R.  10;  1  Jur.,  N.  8.  163;  24  L.  J.,  Q.  B.  62. 

—  by  executors  or  administrators.] — In 
1835,  A.  filed  acreditor's  bill  against  the  admin- 
istrator of  his  debtor,  founded  on  a  debt  duo 
on  a  note,  but  in  respect  of  which  no  pay- 
nent  of  either  principal  or  interest  had  been 
made  since  1823.  In  1832,  the  administrator, 
on  the  citation  of  a  third  person,  signed  and 
exhibited,  in  the  ecclesiastical  court,  an  in- 
ventory-and  account  of  the  debtor^s  assets  and 
debts,  in  which  A.'s  debt  was  entered: — 
Held,  that  that  entry  was  a  sufficient  acknowl- 
edgment. Smith  v.  Poole,  12  Sim.  17 ;  10  L. 
J.,  Chanc.  192. 

Semhle,  per  Parke,  B.,  an  acknowledgment 
in  writing  by  one  of  two  executors  of  a  debt 
due  from  the  testator  is  not  sufficient  to  take 
the  debt  out  of  the  statute  as  against  his  co- 
executors,  even  although  made  by  him  in  his 
representative  capacity.  Sdtoley  v.  Walton, 
12  M.  &  W.  510;  8  Jur.  819;  13  L.  J.,  Exch. 
122. 

Wheife  one  of  two  joint  executors  was  ap- 
plied to  for  payment  of  a  debt  of  his  testa- 
tor's, who  had  been  dead  twenty  years,  and 
as  against  whom  the  debt  was  barred,  and 
said,  *'I  believe  the  debt  is  a  just  one,  and 
has  never  been  paid;  I  should  be  happy  t^ 
serve  you  in  the  matter  if  I  could,  but  I  can- 
not do  anything  without  the  consent  of  the 
testator's  family :'' — Held,  in  an  action  against 
both  the  executors,  that  there  was  no  such  ac- 
knowledgment of  the  debt  as  tooK  the  cose 
out  of  the  statute  as  against  them,  ihere  being 
no  promise,  express  or  implied,  "o  pay  the 
debt.-    M'Cullochv.  Dawes,  9  D.  «fc  R.  40. 

In  an  action  againbw  Several  executors:— 
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Held,  that  neither  h  mere  ttcknoirledgroent 
of  the  debt  by  nil  the  fueciilors,  nor  tn  es- 
pivM  promiac  by  one  of  litem,  took  the  case 
out  nf  tliu  Untutc-,  there  must  be  fto  exjircu 
promiae  by  all.  7'uitoek  v.  Daan,  R.  A  M. 
416— A.i)b(i(t. 

Afier  an  adminiBtrntioTi  decree,  an  executor 
has  no  right,  as  agninit  the  parties  inreniited 
in  the  estBts,  to  giva  an  ncknowh;dgmenC  to 
take  a  debt  barred  by  the  statute  out  of  its 
tipcmtion.      PftiiUptY.  Beai,Z^   Buav.  25. 

Where  the  Btiitute  had  run  agaiiiBt  a  debt 
due  from  a  testator  before  bis  dciith,  and  the 
cx''(!Uti>r  wmte  thus  to  the  creditor,  ''The 
l^^leei  object  tn  my  puling  the  claim, 
tliough  I  think  it  just,"  and  "I  not  only 
do  not  diaputa  the  claim,  but  admit  it, 
thinkinp;  it  just,  but  am  compelled  to    refuse 

Eiyroeot  without  an  order  of  the  court:" — 
eld.  that  the  dettt  was  not  rcvivetl,  and  that 
the  real  estate  cuuld  Dot  1h)  snlijecteil  to  it  by 
any  act  of  tbedcTJsMjs  in  trust,  thoagh  they 
uere  altio  exerutors.  Briggs  v.  WUioa,  5  De 
O.,  H.  «a.  13. 

A  debt  is  nut  taken  out  of  ihe  statute  by 
an  advertisement  published  by  the  adminis- 
Iratur,  requesting  all  persons, havini;  claims  on 
the  estate,  to  send  in  statemeiits  of  IbcJr  de- 
mnad,  prior  to  their  \wvaf^  luid  befurc  A.,  by 
whom  the  persons  claiming  <o  be  creditors 
arc  to  suhmit  to  be  examiaed  touching  the 
same,  if  hesball  see  occasion,  in  order  to  their 
bein^  approved  and  paid,  or  njeclcd,  if  such 
latter  cunrsQ  be  deemed  expedient.  Scott  v. 
J<m»,  4  C.  £  F.  8S3. 

—  by  ana  of  aevarst  Joint  dabtora  or  con- 
traotora.] — An  acknowledgmimt  uf  a  debt, 
canlaincd  in  a  letter  from  one  (rartner  to 
another,  undertaking  to  assign  to  the  latter 
the  debts  and  liabilities  of  the  firm,  nnon  bis 
latiafying  debts  due  to  a  person  named  ia  the 
letter,  and  others,  or  "  obtuiuing  a  release  of 
my  liabilities  in  respect  of  such  debts,"  docs 
not  Bmount  to  a  promise  to  pay  the  debts,  and 
therefore  does  not  take  the  debts  nut  of  the 
atatute.  Uiiidmanh,  In  re,  1  Drew.  &  Sm. 
129. 

An  admission  made  by  one  at  two  partners 
after  the  dissolution  nf  the  pai'tnership,  con- 
cerning joint  contracts  that  took  place  during 
the  partnership,  was  snlSeient  to  bar  thu 
Statute.     Wood  v.  BraddUk.  1  Taunt.  104. 

But  the  admission  of  one  partner,  to  bind 
another,  must  be  clear  and  explicit.  Ilolmev. 
Oreen,  1  Stark.  488~Ellon  borough. 

Where  one  of  two  iturtuers.  who  was  a 
certificated  bankrupt,  ucknowleilgod  a  debt 
due  to  the  plaintiS  by  his  ptXrtncr  and  hint- 
tolf: — Held,  that  It  was  not  a  sufficient  ac- 
M^nomlcdgment  to  teksi  the  case  out  of  the 
statute  iu  an  nclion  against  both,  when  the 
oankrupt  pleaded  his  uaukruptcy,  and  the 
other  the  statute.  Marleit  v.  Bridge,  3  C.  £ 
P.  83— Teiiierden. 

Signing.]— A  debtor  beinff  called  npo 
ais  creditor  (the  holder  of  two  promissot? 
notes  for  510(.,  more  than  nix  months  c-- 
dite)  for  a  statciiH^f  liis  nlTnirs,  made 


nn  -iccount  in  which   the  notes  were  insrilrf 
9   a  debt  for  which   ho  was  liable:— Held. 
SI  I  iTirient  acknowledgment.   Holme*  v,  Jfod- 
rdl.  3  C.  B.,  N.  8.  780. 

Held.  also,  that  the  whole  ducument  beinf 
Ihe  handwriting  of  the  debtor,  his  name 
riltcn  at  the  top  was  a  sufficient  signatote  to 
bind  him.     lb. 

X  dcTcndant  pleaded  the  St-itUtc  r>f  Limtl- 
ons.  To  prove  the  ease  on  the  part  of  thij 
]jhiintifl  a  series  of  ncconnls  for  several 
years  between  himself  and  the  house  of  A.  Jk 
Co.,  in  which  the  defendant  was  a  partner, 
was  put  in  evidence.  In  the  last  of  those  ac- 
couula  the  balance  of  the  preceding  nccoont 
Wns  carried  over.  The  date  of  this  item,  as 
well  B3  those  of  the  other  items,  wiih  thm 
cxceplions,  were  beyond  six  y^ars  from 
action  brought.  The  exceptions  were,  that, 
on  the  credit  fitile.  there  was  one  item  withia 
the  six  years — ''Balance  of  interest  lo  this 
diiy  at  8?.  per  cent. ;"  and  on  the  debit  side 
there  were  two  items  within  that  i>eriod,  «it, 
"postage,  petty  cl in rges.  and  commission  on 
disbursements."  The  balance  of  accnuni,  for 
Which  the  action  was  brought,  was  then 
struck  at  a  duio  also  within  the  six  years. 
Tlio  signature  to  the  account  was  A-  ft  Co.. 
in  the  snme  handwriting  ns  that  affixed  to 
the  uccounls  of  otbcr  customers  wiih  the 
firm;  but  there  was  no  evidence  that  snch 
signature  was  in  Ihe  handwriting  of  the  de- 
fendant or  in  that  of  any  of  the  partners: — 
Held,  first,  thut  the  signature  to  the  account 
was  not  "nu  acknowledgment  in  writing 
aipned  by  the  parties  chargeable  thereby,*' 
within  0  Gen.  4.  c.  14.  s.  1.  Clark  v.  Alata- 
der,  8  Scott.  N.  R.  147;  8  Jur.  490;  13  L. 
J.,  C.  P.  133. 

Held,  secondly,  that  the  account  wns  not 
evidence  of  any  payment  of  principal  or  inter- 
est admitted  to  be  due  witnin  the  six  years, 
BO  as  lo  lake  the  debt  out  of  the  statute.  li. 
Held,  thirdly,  that  there  w.is  no  evidence 
of  au  account  staled  between  the  |>anie3,  so 
OS  to  be  a  new  traQ3.iction,  nnd  to  give  a  new 
light  of  Huit,  independent  of  and  distinct 
from  the  original  debt.     lb. 

The  following  letter; — "  Mr.  S.  begs  to  in- 
form Messrs.  L.  &  Co.  that  be  will  take  an 
early  opportunity  of  settling  tfieir  account," 
waa  ii  ratification,  to  render  a  certificated 
bankrupt  liable  for  a  debt  incurred  before 
hia  bankruptcy,  under  0  Geo.  4,  c.  10,  a.  131, 
of  a  debt  otherwise  barred;  and  the  letter  is 
anflicieutly  signed  by  the  parly  sending  it. 
i«W  V.  titanleij,  D.  &  M.  035;  6  Q.  B.  574;  S 
Jur.  4G3;  13  I..  J.,  Q.  B.  117.  See  Kirk- 
fMtlrkk  V.  TatUrsaU,  1  C.  &  IC  377— Crcss- 
wcll. 

Stamping.] -The  following  memorandum— 
"I  acknowledge  to  owe  M.  36i.,  which  I 
agree  to  pay  hira  as  soon  as  my  circumstances 
will  permit" — is  exempt  from  alanip  dulv. 
under  S  Geo.  4,  c.  14.  s.  S,  as  n  writing  mailc 
necessary  by  tliat  statnle,  provided  it  is  put 
in  fir  the  mere  pnrpose  of  barring  the  statute, 
the  debt  itself  lx.-:iig  proved  by  other  evidence. 
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MarrU  V.  Dixon,  S  N.  &  H.  188;  4  A.  Jt  B. 
845;  a  II.  «  W.  57. 

A-  note  im|>ro|M.'rl;  itamped  is  not  ndmis- 
ttible  ask  mcmoruudum;  the  &Qeo,  4,  c.  14,  a. 
8,  applies  odIj  to  iDitrumeots  wbich  miglit 
be  sUmped  with  an  agreement  •t&mp.  Jona 
V.   Itydtr,  4  H.  A  W.  82;  1  H.  A  U.  860. 

P.  bciug  indebted  to  tlie  executors  o(  C.  in 
11.000^,  to  whicli  A.  waa  beneficially  en- 
tlilL-d,  sent  a  letter  to  A.  asfollowa: — "I  have 
sent  you  a  note  for  tlie  money  due  to  foii 
\vhich  jour  laotlicr  left  for  jou."  Inclosed 
ID  tlib  letter  was  a  promissory  note,  on  a 
receipt  stamp,  for  11,000/.,  end  42.  per  cent. 
interesL  At  the  lime  of  this  letter  and  note 
Ocing  sent,  the  debt  was  barred  by  the 
ptututc r^Beld,  that  there  nits  not  asufflcieat 
ncknuwledgiuent  by  P.,  without  referring  to 
the  note,  to  see  what  was  the  promise  maile, 
and  this  could  not  be  dune  for  the  want  of  a 

S roper  elamp.  P:irmiter  v.  Parmiler,  80  L. 
.,  Chanc.  608;  8  Dc  Q.,  F.  &  J.  401. 
Xlfbct  a€  ravival  of  dabt  hy  aoknowlM^- 
iii0nt.]~~The  legal  effect  of  ncknowledgios  a 
debt  barred  by  the  Htatnto  is  that  of  a 
promise  to  pa^  the  old  debt,  which  promise 
the  law  implies  from  the  acknowledgmrnt, 
nnd  [or  which  the  old  debt  is  a  congideration 
in  law ;  but  if  tbo  promise  is  limited  to  pay- 
ment of  the  old  debt  in  a  certnin  time,  or  in  a 
particular  mauner,  or  out  of  a  specific  fund, 
the  creditor  cun  claim  nothing  more  than  the 
promise  gives  him;  for  the  old  debt  is  revived 
no  further  than  as  a  consideration  for  the  new 
promise.     PhUip*  v.  Philipi,  8  Hare,  399. 

An  acknowledgment  of  a  debt  bars  the 
Statute,  becaufte  it  amounts  to  a  new  promise-, 
aud,  therefore,  if  made  afteraction,  it  is  no 
bar.  BaUman  v.  PintUr,  3  Q.  B.  674;  3  G. 
4  D.  790. 

As  to  acknowledgment  ot  debts  secured  by 
mortgage  or  other  churge  on  lands  or  tents, 
—see  this  title,  11..  4. 

As  to  proof  of  acknowledgment,  and  ex- 
planation b;  parol  of  aclcnowlodgmcnt  in 
writing,— sec  tbis  title,  IV. 


Paynsnt  of  part  of  d*bt,  In  gMiwaL] — The 
mere  fact  of  the  payment  of  a  sum  by  a  debtor 
to  his  creditor,  is  not  enough  to  tftko  a  caso 
out  of  the  statute  wirhout  some  evidence  to 
taiisfy  a  jury,  first,  that  it  was  a  payment  of  a 
debt,  and  next,  tliat  it  was  not  the  discharge 
of  a  balance  due,  but  a  payment  intended  to 
be  applied  to  the  part  in  discliarge  of  the 
particular  debL  Tippttl*  v.  Utam,  1  C,  M. 
4R.  258;  4  Tyr.  77  a. 

Semble,  tlint  part  payment  will  not  bar 
tbe  statute,  where  the  debt  to  which  it  is 
appllod  confiists  of  several  items.  Brigttoek 
V.  ftBiW,  a  T^r.  443;  t  C.  &  M.  483. 

Where  a  specific  sum  of  money  ia  dne,  as 
upon  a  note,  the  mere  fact  of  a  jiayment  of  a, 
imnllur  sum  Ity  ilic  debtor  to  tlic  cruditur,  is 


aome  evidence  ot  a  part  payment  to  take  the 
case  out  of  the  statute.  Bvrn  v.  BotdUtn,  S 
C.  R  476;  15  L.  J.,  C.  P.  07. 

In  an  action  on  a  note,  dated  7th  December, 
1S45,  fur  payment  of  6QfSL  and  interest,  on 
demand,  to  C.,  tlie  plaintiff's  testator,  ond  on 
a  similar  note  for  SOOf.,  dated  80th  January, 
1B40,  at  the  trial  it  appeared  fmm  the  de- 
fendant's answer  to  o  hill  of  discovery,  tiiat 
in  1885  and  in  1842,  C.  lent  to  the  defendant 
two  sums  nf  600{.,  upon  the  security  of  his 
notes  payable  on  demand,  with  interest.  Tlie 
iutereat  was  duly  paid,  and  memoranda 
tliercof  indorsed  by  C.  on  the  backs  of  the 
notes.  At  lenfrih,  the  backs  of  tbe  notes 
being  covered  with  tliese  memoranda,  it  was 
arranged  between  C.  and  the  defendant  tliat 
new  notes  should  be  sulistituted,  and  ac- 
cordingly the  defendant  gave  C.  the  notes  on 
wbich  the  action  was  brougbt.  In  February. 
1846,  C.  told  the  defendant  that  he  intended 
to  F(ive  him  the  1,0002.  secured  by  the  notes, 
and  bo  wished  to  give  the  defendant  a  release 
and  a  discharge  for  the  same  and  interest  due 
thereon,  and  he  directed  the  defendant  tn 
write  out  a  receipt  for  l.OOOJ.  and  interest, 
for  him,  C,  to  sign,  as  a  release  and  a  dis- 
charge; and  thereupon  tlie  defendant  pur- 
chased a  10*.  receipt  itiimp,  and  wrote  thereon 
the  receipt  as  follows:  — -'Hull,  Id  February, 
1846.  Itcceived  of  R.  D.  (tite  defendant) 
1,0802.,  being  the  interest  and  principal  on 
the  notes,  dated  December,  1843.  and  January, 
1840,  and  in  full  of  all  demands,"  which  C. 
signed  and  delivered  to  tbe  defendant.  C. 
subsequently    died,    having    previously    be- 

aucailicd  the  notes  to  his  executors,  with 
irectiona  as  to  the  investment  of  the  pro- 
ceeds:— Held,  ibnt  the  giving  of  the  receipt 
was  not  a  port  payment  or  an  acknowledg- 
ment of  liio  debt,  so  OS  to  take  tho  case  out 
of  the  statute;  and  that  the  renewal  of  the 
two  notes  in  January,  1840,  could  not  be  con- 
sidered us  a  promise  so  ns  to  render  the 
defendant  liable,  by  a  new  promise,  to  pay 
the  original  notes.  Foiler  v.  Davder,  0 
Exch.  839;  20  L.  J.,  Exch.  885. 

The  application  by  a  trustee  of  the  income 
of  trust  property  received  by  him,  to  the 
partial  liquidation  of  a  debt  due  to  him  by 
his  cestui  qui  trust,  will,  if  made  by  tbe 
autliority  of  the  latter,  prevent  the  residue  of 
the  debt  from  being  affected  by  the  Statute 
of  Limitations,  in  res|iect  of  the  lapse  of  time 
preceding  the  lost  application.  Sttaart  V. 
Connkk,  5  Ir.  B.,  C.  L.  582— Exch. 

Payment  of  IntoreaL] — A  payment  made 
within  sis  yearn,  of  inten;st  wbich  has  be- 
come due  upon  a  note  mare  than  lis  years 
before,  is  eufBment,  wberocbe  noterenuunsin 
the  bands  ot  tlie  payee.  Biaky  v.  OneailaAe, 
STjr.  131;  8  C.  ft  J.  Ot. 

To  constitute  a  payment  of  interest  suffi- 
cient to  take  adebt  out  ot  tho  statute,  it  la  not 
essential  tltat  money  should  actually  pass  be- 
tween the  debtor  and  (:reditor.  Mabtr  t.  , 
MaUr,  2  L.  It.,  Eich.  153;  80  L.  J.,  ^xob. , 
70;  10  L.  T.,  N.  S.  20.  ' 


esrtS    '     LIMITATION    OP    ACflONS    AND     SUITS.     III. 


After  a  debt  dii«  to  a  Tnther  from  lii*  Kin 
hiiil  lK.-en  bnnvd  iiy  llic  HiBtilte.  Ihc  father, 
his  srin.  and  Ills  eon's  wife,  lind  on  interview, 
■t  nlik'lt  tlic  ioterett  due  was  caleututed. 
Tlie  son  thea  put  liia  tiand  iiitn  bia  pocket,  as 
if  to  gei  out  iba  tuone;  to  puj  it.  The  fattier 
stopped  liim,  and,  writioj;  a  reeeipt  for  tbe 
intprest,  gave  it  to  bin  son's  wifo.  saying  that 
lie  would  make  her  a  )>reai;i)t  uf  the  mooej. 
No  inoucj  actually  passed  between  tba  par- 
ties:—Held,  that  this  transaction  wua  a  suffi- 
cient payment  to  take  tlie  debt  out  of  tlie 
stiitute.     lb. 

Part  ^uymcnt  of  n  debt  will  not  take  the 
case  out  »f  the  statute,  uuli'Ss  the  pajmeiit  is 
made  under  ciri^umstances  nhich  warrant  a 
jury  in  inferring  a  promise  lo  puy  the  residue ; 
iliercforc,  where  a  parly,  on  being  applied  to 
forinterest,  paid  a  sovereign,  ami  said  he  owed 
the  money,  but  would  nutpuj  it:— Held,  that 
it  WII3  a  question  for  tlie  jury  to  say,  whether 
be  intended  to  refuse  payment  or  merely 
Bpdke  in  jest.  Waimnan  v.  Kynman,  1  Exch. 
lie;  10  L.  J..  Exct..  233. 

In  nn  sclion  for  money  lent,  at  the  triul 
the  plaintiff  proved  Ihc  transmission  of  the 
money  to  the  defendant,  and  the  payment  by 
bim  of  n  half  yearly  sum  for  interest  up  to  ii 
certain  time,  and  produced  an  answer  to  n 
bill  in  Chancery,  in  wliich  the  defendant  ad- 
mitted having  paid  the  immc  hatf-yearty  snm 
within  six  years,  but  asserted  that  it  was  paid 
by  way  of  annuity  nnd  notof  interest:— Held, 
that  the  evidence  for  the  plaintiff  was  sutB- 
cient  to  go  to  the  jury;  th:it  ihe  conslruction 
of  the  admission  in  the  iinswcr  wna  for  the 
court;  and  timt  Ihc  u-liole  of  it  should  havo 
been  left  lo  iln-  jury,  but  th:it  they  might  be- 
Wnia  the  fiict  of  ti\s  piymouts  having  been 
mode  half  yciirly.  but  reject  tlic  residue,  and 
infer  frMii  thu  nther  evidenee  that  the  pay- 
ments ncre  niitly  ui:idu  in  rcs|>Gctuf  interest. 
Bamon  V.  W.dion.  I  Excli.  017;  17  L.  J., 
E»-h.  1J37- -li!ic;i.  C.inni. 

Words  uaed  ni  Ihu  time  of  making  a  pay- 
ment qutilify  it,  but  if  i-i  for  tiic  jury  to  judge 
of  the  trutji  of  II  Hinti'tiiuiit  occompnnying  the 
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Pnyinont  of  iuicr.-st  ujnm  a  note  payableon 
dcuinnd  in  nul^icicut  l<i  tukj  iJia  case  out  of 
the  statute,  ulthoiigli  ilmi'c  is  no  independent 
evidence  tb  it  nny  clcmiind  of  payment  of  the 
note  lias  been  midu.  tlaialUld  v.  Tupper,  7 
Eicb.  37;  -H  L.  ■!..  Exch.'tj. 

Appropriation  of  payments.] — Where  there 
are  two  di'bis,  o:io  of  which  is  barred  by  the 
statute,  niul  there  i-<  »  part  payment  not 
specially  n|jproprinted  by  the  debtor,  it  is  A 
question  for  the  jury  wiiether  the  payment 
was  raiide  gcnenilly  on  Oicouut  of  whatever 
might  be  due  Ini.u  (he  dubtnnit  the  time,  or 
on  a  purticulnr  ai^^'Uiit.  Walker  v.  Butler, 
U  El.  &BI.  300;  S  .lur..  N.  S.  087;  3i}L.  J., 
Q.  B.  a77. 

A.  licing  indebted  to  1).  on  three  promissory 
notes,  was  applied  in  by  it.,  for  payment  on 
ooconnt  of  interest,  but  without  referring  to 
Bny  debt  in  particutur.;  iu  cjusequence  of  this 


applicalinn  A.  p.iid  HI.;  at  the  time  of  tbii 
piiymt^nt  1  wo  of  tlie  notes  were  barrol ;— Deld, 
that  the  pnyment  must  be  attributed  as  aaade 
exclusively  in  respect  of  ihe  note  not  barred, 
and  thai  the  effect  was  na  to  it  to  prevent  Ibe 
opcralioT)  of  the  slatute.  Naih  v.  Uodfaoa.  6 
Do  G.,  M.  &.  Q.  474;  1  Jur.,  N.  S.  W6;  2-i 
L.  J.,  Chanc.  183. 

Betwoin  Midsummer,  1845,  and  Lady-diy, 
1854,  tlic  guardians  of  the  Wycombe  'irr>ioii 
madepnvnicnts  by  way  of  relief  to  non-setilcd 
pau])Crs  Df  the  Eton  Union.  The  only  aa- 
tborityfor  these  payments  were  Icttcta  written 
in  1S47,  184i)andl85(),  in  which  the  guardians 
of  the  Eton  Union  requested  the  guardians  of 
the  Wyromlje  Union  to  make  weekly  pa  jineots 
to  certain  pimpers.  Oaeof  these  letters  staltd 
that  '■  ilif  money  would  be  repaid  quarterly," 
and  anotlier  staled  that  "if  they  would  fur- 
nish an  iii'ooiint  at  Ihe  end  of  each  quarter 
tbey  would  bo  n^paid."  In  July,  1850,  the 
gUMdians  of  the  Wycombe  0nion  sent  to  the 
guardians  of  the  Eton  Union  an  account,  in 
which  tliey  eluimed  a  balance  (after  giving 
credit  for  a  payment  made  in  November,  I'iV)), 
for  relief  of  non-settled  paupers  of  the  Eton 
Union,  from  Ladv-dav,  1843,  to  Ladj-day 
1817,  and  from  Lady-day,  1949,  to  I,ady-dor. 
19S0.  No  previous  occonnt  bad  Ijeen  sent  in 
or  claim  mndc  in  respect  thereof :— Held,  that 
Ihe  payment  not  being  generally  on  Recount, 
did  not  take  the  case  out  of  the  itatute. 
Wytmntie  Unuin  (Gutrrilians^  v,  ii'fon  ITHtm 
{Guardians),  I  H.  &  N.  08?';  20  L.  J.,  M.  C. 
D7. 

Wliere  n  debtor  owes  his  creditor  SDtne 
dcbta  from  a  period  longer  than  six  years, 
and  others  from  a  period  within  six  years, 
and  pnys  b  sum  without  appropriating  it  to 
any  particular  debt,  such  payment  is  not  A 
payment  on  accnuiit,  to  take  out  of  the 
statute  the  debts  due  loogfT  thtm  six  year^. 
MilU  V.  ftiiftes,  7  Scott.  4-«;  5  Cing.  N.  U 
4aa;  2  Arn.  03;  3  Jur.  iOB. 

But  the  creditor  may.  ut  nny  time,  apply 
such  payment  lo  the  debts  due  Jun^r  than 
bIe  year's.     lb. 

And  mny  mnniTest  his  election  to  ra.'ikr 
such  application  by  bringing  an  action  witii- 
in  a  reasniiublu  limo  after  such  nnymeni 
lb. 

Whcri' tli<?re  are  two  clear  and  iindisjiuieil 
debts,  thi'  c.ise  is  not  taken  out  of  the  statute, 
83  to  iiillii  r  delit,  by  evidence  of  n  imrl  pay- 
ment wiihiii  si.'c  ycnra,  not  speciJicnlly  appro- 
priated Co  tlie  000  dtlit  or  Ihi<  nlber.  Barn 
V.  Boidt-n.  'J  C.  B.  470;  15  L.  J.,  C.  f.  97— 
Perllodal,  U,  J. 

By  giving  bills  of  exohaogsor  pTOtniasory 
not^J— Wlierc  n  ilcblor  draws  a  bill  of  ex- 
change, lo  be  npplii^  iu  inirt  p.*iympnt  of  the 
debt,  nitil  tlie  hill  is  giaid,  when  due,  by  the 
drowse  to  [lie  creditor,  it  operntcs  as  a  port 
payment,  to  defeat  the  statute,  only  from  the 
timu  of  the  delivery  of  Ihe  bill  by  Ihe  debtor, 
not  from  the  liine  of  iis  paymAit.  Irning  v. 
Veiteh,  -i  M  &  W.  1)0;  Mur.  &  H.  813.  See 
aowan  V.  t'ur^Ui-   3  B.  &  Ad.  Q07. 


i(KiB        LIMITATION    OF    ACTIONS    AND    SUITS,    III. 


G-iviDg  n  bill  of  o:(cliiinge  in  pnyment  on 
nx=«^ouiit  oF  a  debt,  under  circumstances  which 
r'SLise  an  implicnlinu  of  n  promise  to  pay  tbc 
l>a«ilnjici',  is  a  pftjmenC  within  tlie  prtMiio  of 
B  <3ei>.  4,  c.  14,  a.  1,  And  therefore  talccB  the 
d.«%l>t  out  of  the  Btfttute,  notwithstanding  tlia 
bi  11  is  afternsrds  dishonored.  Turaey  v. 
J^adadl,  3  El.  &  Bi.  136;  3  C.  L.  R.  808;  18 
Jur.  187;  23  L.  J..  Q.  B.  137. 

A.  creditor,  who  hud,  more  thnn  six  fears 
l>^fare,  supplied  ships' stores  onseven  separata 
o<:cusii>ns  to  the  debtor,  amouiiunz  in    the 
^L^ffTegoie   lo   more   thaa  SOOt.,   within  six 
y^&rs,    aslied   hia  debtor  for   money.      The 
debtor  Hoswered  that  he  hod  not  looked  into 
'his  accounts,  but  supposed  the  balance  duu 
4.0    be  between   V)i.   and  103f.,   but   be   had 
Kkot   cosh.      Being    pressed,    he    accepted   a 
ciraft  ot  four    months  for  SOf.,    taking   nn 
■acknowledgment  thut  he   had  given  tile  nc- 
<;«ptaiice  on  account.     It  was  proved  bj  other 
evidence    that   the  amount  unpaid    for   the 
»Kips'  stores  was  05l. ;  but  the  different  ac- 
counts were  nerer  balanced  or  asccrtiuned  be- 
tween the  creditor  and  the  debtor: — Held, 
that  evidencQ  of  the  giving  of  the  acceptance 
under  these  circumstances  was  evidence  to  go 
to  the  jury  of  a  poyracnt  on  account  of  all  tlie 
dobts,  BO  as  to  bo  evidence  of  a  fresh  promise 
top.iy»h;it  was  due,   sufficient  to  take  the 
-whole  out  of  the  statute.     Waiktr  v.  BiUUr,  6 
El.  &BLS0O;  a  Jut.,  N.  B.  SST:  2aL.  J.,Q. 
R  zri. 

A  person  died  in  183S;  part  of  his  assets 
consisted  of  it  note  for  lOol  of  five  persons. 
All  interest  on  it  was  paid  down  to  1837,  but 
by  whom  dill  not  appear.  In  18:17,  thoexecutor 
took  the  note  of  one  i>f  the  !ivc  for  tbc  1001., 
■ad  interest  kvua  paid  until  ia42.  Subse- 
quently n<ithing  noa  done,  and  the  debt  be- 
camo  bsrrud  by  the  statute:— Eleld,  that  tlie 
taking  the  ^eond  note  was  etguivnh-at  to  pay- 
meot  of  the  first,  and  the  executor  was 
ciiarged  with  the  1001.  SpaTba  v.  iUiial,  23 
Boav,  387, 

By  deUvMy  of  goodi.]— A  delivery  of 
goods  by  n  dtbtor  to  his  creditor  in  liquida- 
tion of  a  previous  <lebt,  is  a  sufficient  part 
payment  UoopeT  v.  Steceitt,  4  A.  &  E,  71; 
1  H.  &  W.  48U:  5  N.  &  M.  035;  7  C.  &  P. 
260.  8.  P..  HJrt  V.  Nakh  or  JWmA,  2  C,  M,  & 
R.  337;  1  Chile,  171;  5  Tyr.  955. 

By  allowlDS  or  ■•ttlng  off  cross  or  mntoal 
oUinu.l — A.,  havin<{  niithority  to  collect  ihe 
dehta  of  a.  firm,  iigreod  with  1).,  who  was  in- 
debted to  the  linn,  to  purchase  goods  from 
him,  and  to  allow  him  the  amiiunt  of  the 
purcliase-mr>ncy  in  bis  account  with  the  firm. 
and  drew'a  chuck  including  tliat  amount,  and 
delivered  the  same  to  t?io  bankers  of  the 
firm.  The  grciiter  part  of  B.'s  debt  to  the 
firm  was  incurred  beyond  tho  period  of  the 
statute:— Held,  that  there  was  sufficient 
evidence  of  tt  part  payment  t()  prevent  tho 
operation  of  the  slututc.  Fearee  t.  Sttbu,  9 
Jur.  800 -Q.  R. 

Where  A.  has  an  account  against  B., 
■omo  of  the  items  of  which  are  more  thnn 


six  years  old,  and  B.  has  a  cross  account 
against  A.,  and  tbeymeetaud  go  through  both 
accunnta,  and  a  balance  is  struck  in  A.'s 
fiivor,  this  amouatB  to  nn  agreement  to  set  u8 
B.'s  claim  against  tira  earlier  items  of  A. 's, 
out  of  which  arises  a  new  consi deration  for 
the  payment  of  tho  bnlnncc,  and  takes  the 
case  out  ot  the  operation  of  the  statute. 
AiAbg  *.  Jame*.  11  H.  &  W.  S43;  13  L.  J., 
Exch.  a»S. 

The  setting  off  a  sum  of  money  in  an 
account  «tat^  and  settled  is  a  pavment 
within  the  9  Oco.  4,  c.  14.  Sehoi«y  t.  Walton, 
19  H.  &  Vf.  010;  8  Jur.  310;  13  L.  J.,  Exob. 
133. 

In  January,  1983,  A.  gave  B.,  then  a  feme 
sole,  bie  note  for  %itil.  B..  after  having  re- 
ceived part  of  the  amount,  died  ia  1834, 
leaving  ber  husband,  the  plaintiff,  surviving, 
and  one  child.  The  plaintiff  did  not  then 
take  out  letters  of  administration,  hut 
arninj^d  with  A.  that  the  interest  of  tbo  note 
should  go  towards  tlie  maintenance  of  B.'s 
child,  then  under  the  care  ot  A.  In  Septem- 
ber, 183B,  A.  and  the  plaintiff  settled  their 
accounts,  and  A.  indorsed  on  the  note  a 
memorandum  that  alt  the  interest  upon  the 
note  was  paid  up  to  that  date,  but  no  money 
passed.  In  1848  the  child  diud.  In  1853  the 
plaintiff  took  out  letters  of  administration. 
and  brought  an  action  nsndministratoragainst 
A.,  to  recover  the  amount  of  the  note : — Held, 
that  there  was  a  p^iymeat  sufficient  to  toko  tho 
case  out  of  the  statute,  the  maintenance  of 
tho  ciiild  being  treated  by  tho  parties  as  a 
money  payment  equivalent  to  the  interest. 
BoJger  v.  Arch,  10  Exch.  833;  3  C.  L.  a 
1491;  24  L.  J.,  Exch.  10. 

One  of  two  persons  who  had  dealings  to- 
gether, and  were  mutually  indebted  to  ono 
another,  had  supplied  some  bricks  on  the 
credit  of  tho  other,  in  1834,  but  no  account 
had  been  delivered  or  made  out  on  either  side. 
In  1845  they  signed,  in  duplicate,  a  memo- 
randum, thus  expressed;  "Itisagreed  that 
Mr.  R.,  in  his  general  account,  shall  givo 
credit  to  Dr.  H,  for  174^.,  being  for  bricks 
delivered  in  1834:"— Held,  that  this  was  in- 
sufficient to  exclude  the  mutual  debts  from 
the  operatiiin  of  the  statute.  HitgKf  v.  Para- 
mor»,  7  De  G.,  M.  &Q.  330;  1  Jur.,  N.  S. 
IIOI;  34  L.  J.,  Chanc.  081. 

By  agents.] — To  show  a  part  payment  with- 
in six  years,  tho  creditor  proved  a  pnyment  of 
a  portion  of  bis  demand  by  the  trustee  imder 
a  deed  of  composition,  who  was  expressly  in- 
structed to  make  the  payment  as  a  full  satis- 
faction, instead  of  which  ho  handed  the 
mouey  over  as  a  part  ptiyment,  and  took  a  re- 
ceipt accordingly.  Tliis  payment  so  mode 
was  expressly  repudiated  by  the  debtor; — 
Held,  that  this  was  not  a  payment  within  the 
exception.  Linley  or  Liiudl  v.  Boiuor,  2 
Scott,  300;  3  Bing.  N.  C.  241;  1  Hodges, 
30G. 

A  iinrisii  vestry  having  agreed  to  borrow 
money  for  building  almshouses,  the  defend- 
ants, being  two  of  the  parish  officers,  in  1830 
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g^tic  ti>  tlio  IcsUitoT,  wlio  adrnDced  the  numej, 
a  proiiiUsoiy  oote,  signed  tlim: — 
-J.  II. 


(  Cliurcb warden*. 


OversMrs. 


Or  otben  for 
tli«  time  being." 


Interest  on  tbia  Dot«  hwl  been  regularly  paid 
b;  IlieovcTScersfor  the  time  being  ap  to  1847, 
end  Iiml  been  bj  them  debited  to  the  paristi. 
An  action  hnving  becu  brought  upon  the 
nolo,  and  the  etalute  pleaded: — Held,  tliat 
I  he  very  form  of  tito  note  mnde  the  oxiBting 
I«righ  officers  tbo  a;,'cnti  of  tlie  dt-Icndatits 
lor  tlie  payment  of  tlie  interest  on  the  note, 
ftrid  thercfiire  that  the  judge  was  wrong  in 
wlthdr.iwing  the  form  of  tl>0  note  from  the 
ciinsideratiou  of  the  jury,  HudHtatiog  that  the 
question  was.  whether  the  interest  hud  been 
piid  willi  the  authority  or  knowleO^  of 
the  i]efcD'lant!<.  Jonei  v.  Bugha  or  Eeant, 
S  Eicb.  101;  10  L.  J.,  Exch.  200. 

Accounts  between  Q.  and  D.,  drawn  up  by 
O.,  more  tlinn  six  years  old,  showed  suoisdue 
from  him  for  interest  and  payments  made  by 
him  of  rent  for  D.  The  flrat  payment  of  rent 
appenreil  to  be  without  express  autliority.  In 
subsequent  accounts  tbo  icnt  was  treated  as 
deductions  from  the  sum  due  (or  iuterest, 
anil  as  liaving  been  paid  for  D.,  and  were 
classed  with  cosh  payments  on  account. 
Afterwards  the  direct  interest  account  dis- 
:ippcarcd,  but  O.  stated  accounts  on  one  aide 
only,  in  which  liecliargL-d  thoretitsaspaid  for 
D.  lu  the  early  periods  the  interest  and  rent 
nearly  balanced  each  nlhcr  in  amount;  in 
later  periods,  by  a  lowering  of  the  rent,  the 
interest  exceeded.  The  pnymcnls  of  rent 
were  proved  lo  have  been  continued  down  to 
1841,  In  an  action  by  D.  for  money  lent: — 
Held,  that  the  jury  might  infer  tliat  the  p^iy- 
ments  of  rent  were  mode  by  G.,  as  agent  for 
D.,  out  of  the  interest  due  to  D.,  in  which 
case  they  were  payments  of  interest,  nnd 
would  take  the  case  out  of  the  statute. 
Worlhinffton  v.  Orimtiitdi,  1  Q,  B.  470;  10 
Jur.  26:  15  L.  J.,  Q.  B.  53. 

Where  money  is  paid  by  ii  debtor  on  bcliulf 
of  a  creditor,  the  citaracter  of  such  pnyments 
k  matter  ratlier  of  evidence  thun  of  law.     lb. 

The  jiaymcnt  of  interest  on  a  note  given  by 
churchwardens  on  the  parish  account  from 
time  to  time  by  the  vestry,  is  a  sufficient  ac- 
knowledgment of  tlio  debt,  as  against  the 
mnkcrs:  a  fortiori,  where  one  of  tlicm  has 
audited  tl)o  pniisli  accounts,  in  which  pay- 
ments of  interest  on  the  note  arc  entered. 
Orta  V.  Petit,  8  N.  4;  M.  438;  S.  C,  nom. 
lieiB  V.  Pettet,  1  A.  &  £.  100. 

The  defendant,  in  order  to  obtain  an  ad- 
vance of  money,  ^vc  a  note  to  U..  a  cus- 
tomer of  the  plaintiffs,  who  were  liankers.  11. 
indorwd  tho  noto  to  the  pIninliSs  on  obtain- 
ing the  money,  with  which  hu  was  debited  by 
them.  Tho  defetidant  was  dcliited  by  H. 
witli  tho  amount,  and  H.  Ilnd  paid  interest  on 
the  nota  to  the  plaintiffs  within  six  years: — 
Held,  that  those  p:iymants  did  not  loku  tlie 


note  out  of  the  statute  as  against  tlic  dtfeod' 
ant,  H.  nut  being  his  agent  for  thnt  (.'urposc 
airding  v.  Edgmaabe,  29  L.  J.,  Eicli.  itl3. 

A,,  B.  and  0.  carried  on  buainess  as  copart- 
ners under  articles  conttiiuing  a  covenant  tij 
which  the  partnership  effects  were  miule  * 
security  for  the  repnymcnt  of  the  eutn  in 
which  the  concern  might  be  indebted  to  any 
[lartner;  and  the  otber  partners  covenanted  lo 
make  up  the  deficiency  according  to  their  i-qoi- 
Uble  liability.  After  the  death  nf  A.  and  B. 
their  respective  personal  representatives  filed 
a  bill  against  C.  to  tuke  the  accounts  of  ttw 
partnership,  and  a  receiver  was  appointed, 
who  got  in  tho  assets  and,  without  the  etae- 
tion  of  the  cuurt,  but  with  llie  approbation  of 
the  parties,  paid  tbvm  to  the  executorii  »f  A., 
to  whom  the  partnerthip  was  largely  indebted, 
and  the  suit  was  not  further  prosecated. 
These  paymenU  were  insufficient  to  diseliarge 
the  debt  due  to  A. 'a  estate,  and  the  estate  of 
B.  remained  liable  to  the  estate  of  A.  to  a  con- 
siderable amount  in  rcs|>ect  of  that  debt:— 
Held,  that  it  not  being  proved  that  the  re- 
ceiver made  the  payments  with  the  sanciioa 
of  tha  personal  representative  of  B.  for  the 
purpose  of  dischai^ing  the  liability  of  Cs 
estate,  those  payments  did  not  take  tht  de- 
mand against  B.'s  estate  out  of  the  stulote. 
WhiOey  V.  Lofne,  3  Do  G.  &  J.  704;  4  Jur.,  N. 
8.  815. 

I-  L., 

deposit  note,  payable  twenty  days  after  sight 
In  June,  IB8»,  U.  B-  L.  dieil,  liaving  devised 
his  real  and  personal  estate  In  trustees,  one  of 
whom  was  his  eon,  upon  trust  to  raise  money 
to  pay  his  debts,  and  subject  thereto  ugton 
trust  for  his  son,  whom  he  appointed  sole  ex- 
ecutor. The  son  was  admitted  a  partner  in 
the  bank.  Subseqiiently  E.  L.  and  C.  F. 
died.  C,  8.  F.  and  the  son  continued  the 
business,  but  becamr)  bankrupts  in  IS4T.  B., 
from  the  death  of  H.  B.  L,,  received  interest 
at  the  bank  upon  his  deposit  note  until  tlie 
bankruptcy,  when  he  proved  bis  debt  agaiojE 
the  bankrupts'  estate;  and  on  a  bill  filed  to 
make  the  real  and  personal  estate  of  n.  B.  L 
liable  to  the  payment  of  the  110/.: — Uelil, 
that  the  interest  was  not  paid  by  the  continu- 
ing partners,  as  agents  of  H.  B.  L. ;  tiiat  no 
agency  could  Im  implied;  tliat  the  interest  nni 
paid  on  account  of  tho  firm;  tlmt  ell  claim 
Hgainst  tho  real  and  personal  estate  was  biurcd 
by  the  statute  in  six  yi^ar<i;  that  B.  had  ne- 
ccptcd  the  surviving  p;irtners  as  his  debtors, 
and  the  devise  made  by  H.  II.  b-  for  payment 
of  debts  was  satisfied.  Ilruicn  v.  Gurdon,  33 
L.  J.,  Chanc.  03;  10  Ueav.  'iO-i. 

By  or  to  •xsontoiB  and  administrators.]  — 
Tho  payment  of  interest  u]ion  a  note  by  the 
makers  to  the  personal  re|ires('Utativc3  of  Ibe 
|iayee  within  six  years  of  the  cooimciicemcDl 
of  the  action,  is  a  sufficient  ncknowledguicnt, 
although  tlio  letters  of  administration  uuilor 
which  the  party  claimed  to  whom  tho  paj' 
meets  were  mado  wore  not  obtained  in  tlig 
diocese  m  which  the  note  was  bonum  nata- 
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\n.\c.     Clarka  t.  Bioper,  4  H.  A  Scott,  863; 

To  ^11  action  lij  the  ]iaj;ec  nf  n  note  fnr 
SO:ii,  a;,'ainst  llie  surviving-  executors  of  W. 
I*.,  tliu  roultcr,  the  pliiiiitlB  pnivcd  that  lie 
Ii:il1  liccii  i(iip|iUod  by  J.  P.,  Ilia  deceased 
oxticuior,  with  maltaod  other  itrtic lea,  nnd  he 
|ui.t  in  cvidcDcc  &Q  nccoiiiit  b-vtwi^cn  tliciu, 
sif^ncd  OB  rollours:  — "  Bottled,  J.  P. ;"  on  one 
siilc  of  which  the  pliuntill  was  chiiTFCcd  with 
vnrioiia  quantitii'S  of  id :i It.  and  on  (ho  other 
Kide  haa  rrcdit  fur  pftymctits,  there  lieing 
amoa;^  others ihcfollowin||  item: — "To  one 
ycut'ainttrcat.  15Z.:"— neld,  tlmt  lUia  settle- 
ment iif  ikcoount  una  evidence  of  (laymeut  of 
Uie  \.Zi.  by  J.  P.,  luit  not  in  hia  re|)Tcscatit- 
tivo  clutntctcr.  SchoUi/  v.  Walton,  13  H.  & 
W.  310;  8  Jur.  BlQi  lU  L.  J.,   Exch.  122. 

Bvmhte.  per  Pnrkc,  B..  pajmrat  by  ooe  of 
■everal  c,-xecuti'r!i,  of  a  dcbtduu  from  the  tci- 
featnr.  'is  not  siiffiricnt  lo  lake  the  csm  out  of 
the  statute  as  aguiiiat  liis  co-exceutura.  even 
tb'iugh  miule  by  him  in  hisusuculivc  capacity. 
Jb. 

Where  thfl  octloB  is  by  an  cuecutor,  who 
hiis  also  clnim!i  dim  to  himsi'lf  in  liis  own 
right,  it  will  bo  for  the  jury  to  conaidei' 
^vhethcr  the  immoats  were  u[k>ii  account  of 
the  debt  duf  to  the  testAtor,  or  to  the  uxecu- 
tor  in  his  oirn  ri){ht.  Cvlliiuoa  v.  Mwgemon, 
27  L.  J.,  Eieh.  mi. 

A  fnther  bequeathed  to  hia  two  daughters 
25M.  each,  to  bo  paid  when  they  nri'lvcd  at 
the  sita  of  twunly-one,  and,  till  that  period, 
the  expi-nsesof  board,  rlotiics.  and  cducatinn 
to  be  bomo  and  |Miid  by  his  executors.  lie 
ap|Hiiiiled  executors,  and  also  tru::lce9,  with 
all  iieocssary  powers  to  fulfill  the  will.  At  a 
meeting  of  tho  trustees  and  exocutors,  for  tlie 
purpose  of  settling  the  textaLor's  sffiiirs,  the 
flzecutora  paid  over  to  iIm  trustees  500/.,  to 
bo  set  Bp:irt  for  the  pnynii^nt  of  Clio  legacies 
to  tlio  ilauj^hiers,  whea  they  attained  their 
mujoriCy.  'rttia  sum  was  afterwurds  lent  by 
the  inistccB  (o  the  defendant  on  a  note,  which 
described  tliemas  ''trustees aciioguadcr  the 
will  of  the  loto  Mr.  W.  a.:"— Hold,  that  a 
pD.vnicDt  of  priui|>al  and  interest  tn  one  of 
the  Icgiiteca  within  six  yeiti-s  wim  aufilcieiit  to 
take  the  ciLse  out  of  the  stnluto,  and  that  the 
trustees  hud  a  right  to  luuintain  an  action  on 
the  note.  Meggintoa  v.  Ilarptr,  3  C.  &  M. 
832;  i  Tyr.  U. 

By  or  to  btuband  and  wU«.] — A  feme  sole 
beina  n  payee  of  a  note  payable  with  interest, 
mnrned,  uud  her  husbaml  suTTivcd  her: — 
Bell),  tli.it  the  note  did  not  become  tho 
property  of  the  husband,  but  passed  to  her 
administtikCor.  thon^jh  the  husband  had  re- 
ceived tho  interest  during  her  life;  for  that 
ho  "liJ  not  I  hereby  reduce  the  chose  iu  oelian 
into  jxtesesaioD :  imd  that  the  (tnymcnt  of  such 
latoriMt  io  tho  wife's  lifetime,  to  tho  husbaud. 
within  six  years  before  action,  must  be  coa- 
nderud  a*  made  to  him  in  the  char.-icter  of  u 
agent  lo  tha  wif::,  and  was  an  anawcr  to  a 
pleaof  the  statute.  Hart  v.  Stepheat,  0  Q.  B. 
937;  P  Jur.  2»S;  U  L.  J.,  Q.  II.  148. 
Vol.  VL— 18 


In  an  acdon  by  payee  against  a  maker  of  a 
note,  liQ  pleaded  the  statute.  Replicatiun^ 
that  when  the  cause  of  action  nccrui'd,  th« 
plaintiff  was  the  wife  nf  B.,  and  that  she  con- 
tinuod  to  be  so  until  li.  died,  nod  the  pinint' 
iff  becatne  discovert,  and  thatxhe  sued  within 
six  yi^ars  after  the  death: — Held,  good. 
Satrpeltini  v.  Alcheton,  7  Q.  B.  8Q4;  U  L.  J., 
Q.  B.  033. 

A  declaration  against  husband  anil  wif^ 
upon  a  joint  and  several  note  mad«by  the  wifo, 
Ifefore  covcvture.  and  A.,  alleged  a  promise  by 
tbo  wife,  dumsoln.  Tho  pteintiffa  proved  a 
liaymeot  nf  interest  within  six  years,  made  by 
the  wife  after  marriage,  with  money  sent  by 
A.,  but  without  the  privity  orsubsequent  rati- 
fieatiou   of   the   husband:— Held,   that    such 

Eaymeat  raised  no  promise,  either  by  tlie 
usbiind  or  the  wife,  an  as  to  take  tho  case 
nut  of  the  statute;  innsmui^h  as,  the  wife  b»- 
ini;  incapable  of  making  any  promise  iu  law, 
expressed  or  implied,  payment  by  her  or  the 
other  joint  maker  of  the  note  could  create  no 
promise  on  her  part;  and,  as  such  payment 
was  not  made  by  tho  husband,  or  for  anycon- 
siderstlon  affecting  him,  or  with  his  sanction, 
it  raised  no  imiilicd  promise  on  his  purt. 
Ifae  V.  Hella/id,  18  Q.  B.  282;  10  Jur.,  N.  S. 
USS;  31  h.  J.,  Q.  B.  289. 

Where  an  action  was  brought  on  a  joint 
note,  made  by  A.  and  B.  while  B.  was  sole, 
against  A.,  B.  and  C,  the  husband  of  the 
latter,  who  was  joined  for  conformity;  and 
they  pleaded  actio  non  aecrevit  infra  sex 
nnnos;  to  which  the  plaintiff  replied,  that  the 
cause  of  action  arose  within  six  years: — field, 
that  an  acknowlcilgment  by  A.,  within  six 
yvnrs,  that  the  debt  was  (luc,  would  not  take 
the  case  out  of  the  statute,  such  acknowledg- 
ment being  made  after  the  intermnrringeof  B. 
and  C  PUlam  v.  fbiter,  8  D.  &  R  863;  1  B. 
as  B.  248. 

By  on«  or  more  of  several  Joint  contractori 
or  theli  ezecntoiB,  before  the  Mercantile 
Law  Amandment  Act,  186S.] — A  payment  of 
interest  by  A.,  on  the  joint  and  several  note 
of  A.  and  B.,  was  evidence  of  a  protuiHe  by 
B.,  and  took  tho  note  out  of  tlic  statute, 
Ihoiigh  B.  was  a  mere  surety,  and  the  pay- 
ment was  made  without  his  knowledge. 
Barleigh  v.  Stoit,  2  M.  &  R.  03;  8  B.  &  C. 
36. 

Under  0  Qeo.  4,  o.  14,  a  payment  of  in- 
terest within  sis  years  by  one  of  several  joint 
contractors  look  iho  debt  out  of  tho  staitite  at 
a,^ain3tnll.  Wyatt  v.  Eodian,  8  Bing.  200;  1 
M.  &  Bcolt,  443.  S,  P.,  ChippendaU  t. 
Thvrttau,  4  C.  .!:  P.  S8 ;  M.  £  ftl.  41 1 ;  Pam 

V.  mm,  10  n.  &  c.  123;  5  m.  &  r.  88. 

Piiymcnt  of  interest  by  one  of  tbo  makers 
of  a  joint  and  several  note,  though  made  more 
than  six  years  after  it  became  due,  was  suffi- 
cient as  ngaiust  the  other  maker.  Channel 
V.  J>Uehlwn,  S  U.  &  W.  4D4;  8  Jur.  1107. 

One  of  two  makers  of  a  joiut  and  sereral 
note  having  bcoome  a  bankrupt,  tho  payee 
received  a  dLvidend  under  the  commisson  oa 
accouut  of  tho  note: — Held,  tfaat  this  would 
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fireTi-iit  ilie  nllior  mKltnr  frnin  Availing  him' 
Kclf  "f  t<>c  ftiitiiii!  [or  tlio  rcmnindcr  of  the 
iQcmpy  due  na  tlie  nute;  tIic  dividend  having 
been  rccuivcd  wiihin  sis  yean  befnre  tlio  ac- 
ilon  brought.  Jaci»»  v.  Fairiani,  2  H.  B!. 
WO. 

But  where  <ino  of  two  juiut  drawefa  of  a 
bill  of  exchnnge  beaimo  bankrupt,  nnd  under 
his  commissinn  the  indorsees  prnvod  a  debt 
<1)''jond  the  nmount  of  the  bill)  for  goods 
Aotd.  snil  exhibited  the  bill  oa  »  wcurit;  they 
tlii'n  hcUl  (or  their  dnbt,  nnd  aftcrwHrds  re- 
ocivcd  a  dividend : — Hi4d,  in  ftn  action  by  the 
indoreeps  of  the  bill  aguinst  the  solveot 
jiurlner,  that  the  Rtaruto  wuh  a  good  dufenge, 
ilihough  tho  diviilend  liad  been  pniil  by  the 
iissi^nees  of  tl)c  hnuki'upt  partner  within  six 
yi'ora.  Brandram  v.  WAarton,  1  B.  &  A. 
46S. 

.^n  ncknonledgmeut  of  one  of  i>everiil  mak- 
era  of  II  joiut  ond  severnl  note  took  it  out  of 
Iho  Btalule  01  a^rsinst  tlie  others,  and  might 
lie  given  in  evidence  in  a  Hcpnnite  action 
KgHinet  any  of  tlie  others.  WAiteomb  v. 
iVl'ltiag,  3  Dmigl.  G28. 

8o,  in  tlie  case  of  a  joint  note,  oven  though 
oni!  of  llie  makers  Imd  never  made  any  ac- 
kii'>wl«'lgment.  and  Imd  signed  the  note  as  a 
surety  only.  Pcrliam  v.  Hai/aal,  9  Moore, 
500 ;  2  Bing.  S06. 

\.  having  applierl  to  B.  for  a  loan  of  300?. 
iin  inortg)^^  B.,  douhting  the  suScicncy  of 
I  he  Hecurily,  refumid  to  advance  it  williout 
liiitfing,  in  addition,  a  joint  and  several  note 
(or  50^.  from  A.  and  C,  payable  on  demimd. 
The  note  and  mortgn^  wci-e  nt^cordingly 
ijivcn,  the  latter  containing  a  CDvenant  by  A. 
10  pay  the  3001.,  and  interest  nt  SI.  per  cent. 
Several  half-yearly  piiymuiita  of  7/.  10».  each 
forinterest  liavingbeen  modehy  A. : — Held, in 
uu  action  ugiunst  C.  upon  tliu  note,  that  such 
payments  by  A.  kept  all  tlie  Bceurities  nlivc, 
iiail  pi-cventcd  the  operation  of  the  statute  ns 
to  the  note.  Dairliiigv.  Ford,  11  M.  &  W. 
;I2D;  laL.  J.,  Ejtch.  342. 

A  payment  made  by  one  partner,  ofter  the 
disaohilion  of  partnership,  on  acconnt  of  a 
partnership  debt,  nnd  nfier  six  years  had 
plapsed  without  any  ncknowlcd^nient  of  the 
di'bl,  was  sufficient  tu  take  the  ease  out  of  the 
^'pentiioti  of  thestatute,  as  against  the  other 
jinrtner,  though  the  jury  finind  that  the  pay- 
ment was  fraudulently  made,  against  his  con- 
sent, and  in  concert  witli  the  creditor  to  re- 
vive Iho  debt.  Gotldard  v.  Ingram,  3  Q.  B. 
830;8G.&D.40;CJur.  1000;12L.  J.,  Q.B.  0. 

In  1832  A.  employed  B.  and  C,  tlien  in 
pnrtliersliip  ns  attorneys,  to  lay  out  SOO/.  on 
inrirtg:ige.  It  was  invested  nccordinftly  on  a 
iaortg:isttti)D.  D.  subsequently  sold  the  prop- 
erty, siibjeet  to  the  mortgage,  and  the  pur- 
oh.iscr  shortly  afterwards  paid  liOOi.  to  C, 
who,  however,  did  not  inform  either  D.,  his 
Iiartuer,  or  A.  of  sucli  receipt;  nnd  again  lent 
(he  purchaser  300/.,  nnd  continued  lo  receive 
the  interest  (hereon.  The  fuirtncrship  was 
disjiolvcdin  1833;  but  IkiIIi  before  and  after 
tho  dissolution,  snd  aflcr  the  d'ealli  of  A., 
wliich  took  plaeu  in  1840,  iuterestwos  paid 


as  np<H)  a  niortgnge  of  5001.  tu  A.  nnd  his  n-p- 

re*!ntati>-e<',  up  to  1843,  by  C.  In  l&K  the 
8001.  was  p.iid  lj>C.,:indIhe  mortgajre  deed 
was  given  up  by  f:.,  hut  no  reconveyance  wa« 
over  eieeulfd.  Ncitlier  A.  nor  Ilia,  represent - 
atives  had  liny  knowledge  of  these  facts  till 
184a.  Entries  hnd  been  made  by  C.  in  the 
partnership  books,  of  the  receipta  nnd  pay. 
mcnts;  but  I),  hud  no  knowledge  of  the  truii- 
aetton  subseijuent  to  the  original  sdvojice  of 
GOOf. :  — Held,  in  an  action  by  the  eiei.-utoa 
of  A.  agniu'^t  B.  and  C,  tliat  the  statute  wu 
a  bur  to  the  action.  S'mit  v.  BnUton,  5  JCich. 
802;  20  L.  J..  Eich.  41. 

Where  A.,  through  misrepresentation,  re- 
ceived from  li.  nnd  scveriil  other  persons,  bii 
tenants,  sums  of  money,  to  which  lie  was  not 
entitled;  and  B.  applied  tu  iiim  to  have  the 
money  returned,  slating  that  he  and  tlie  other 
tenants  had  been  induced  to  pay  more  ihun 
was  duo:  and  A.  replied,  "that,  if  there  km 
any  raistakf,  it  should  be  rectifled:"— Held, 
thai  this  olivioicd  the  stutiilc  as  to  pajmcnii 
mode  by  the  other  ttnanls,  as  well  as  by  0. 
Clarh  V.  Ihiugham,  3  D.  &  R  322;  2  B.  &  C. 
140. 

A.  and  B.  miido  a  joint  and  suveral  note, 
and,  after  tlie  lapse  of  six  years.  A.  died,  leav- 
ing B.  one  of  his  executors,  wlio,  ten  yesn 
after  his  death,  paid  interest  on  the  note,  but 
not  in  his  chiirncler  of  executor,  but  personalty, 
as  a  maker  of  the  note.  In  an  action  on  the 
note  by  the  executors  of  the  payee,  agninit 
the  executors  of  A. :— Held,  lliat  tlic  |)symeQt 
of  interest  by  D.  {who  suffered  judgment  by 
defiiult)  Vfiiliiu  six  years  from  the  commeoce- 
meat  uf  the  action,  was  not  sufficient,  so  nsto 
mnke  A.'s  oxi'cutnrs  liable.  Aikinai.  Trtd- 
gald,  3  D.  &  li.  200;  3  B.  *  C.  23. 

After  the  death  of  one  maker  of  a  joint  ind 
several  note,  signed  by  two,  a  pajrment  ij,)on 
it  by  the  exceutor  of  the  deceased  party,  did 
not  take  the  debt  out  of  the  statute  us  asninst 
tho  survivor.  Slater  v.  Laietun,  1  B.  &  Ad. 
890. 

By  CO -contractors  or  co-debtors.  thcJr 
exoontOTS  or  administrators,  under  tho  Her- 
cantlla  Iraw  Amendmsut  Act,  186$.]— [By 
10  &  20  Vict.  c.  fl7,  s.  14,  in  rrference  iothe 
promnontnf  the1\  Jac.  1,  c.  10,  ».  3,  and'if 
fA«  8  i£  4  \ViU.  4,  e.  42,  t.  3,  and  the  IG  <£  17 
Viet.  e.  113,  a.  20  (/cM),  uAen  tbera  tAall  U 
two  or  more  n>-eontraetora  or  a>-dcbti'r»,  vihether 
hound  or  liahle  joinVy  onit;,  orjoiiUhj  atid  uar- 
aliff,  or  exeeut  t«  or  adiainutratars  of  anif  tun- 
tractor,  no  sucA  f'l-contracter  or  co-deblor,  aav- 
tor  or  admlniilnttor,  thail  hte  tAe  bent/it  of  Oil 
laid  enaetmeiita.  or  anij  of  tkrm,  »o  la  ta  hi 
diargtabU  in  re'pfi-t  or  hij  rmton  only  of  jmy- 
ment  of  any  principal,  interetl,  or  ot/ur  moaeif, 
htj  any  other  or  othert  of  tuch  co-eontraeton  or 
»t-dAtor»,  execatcrs  or  adminiitralori. 

By  B.  15,  i:i  citing  tfie  act  it  thaUbetufficient 
to  ute  the  exjvaaiitn  ''The  Mcrcnnlilo  Ltir 
Amendment  Act.  ISTiO,"] 


El.  &  Bl.  TT8;  4  Jur„  N.   S.  05R;  27  L  J., 
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Q.  n.  418— Excli.  Chnm. ;  reversing  tl 
m<tiu  of  the  Queen's  Uciiuli.  i  Jiir,  N. 
27  I..  J.,  H.  B.  181. 

\Vliuii  a  pnjmcQC  by  one  co-dclitor 
TTith  tlie  mere  knowtintgc  aud  consent  of  tlie 
other,  the  tatter  docs  not  lose  Ibc  bcneBt  of 
tlio  statute.     5.  C,  4  Jur.,  N.  8.  400;  27  L. 
a.,  Q.  B.  181. 

To  a  plea  of  the  statute  on  a  note,  the 
plaintiff  replied  timt  the  note  was  miido  by 
the  defendant  jointly  with  P.,  and  Ihut  v  '  '  ' 
six  yeai-s  before  aetioa  P.  paid  the  pli 
interest  on  the  note: — HeUt,  that,  assuming 
tLie  pnjuient  to  have  been  made  btforu  the  IB 
&  3U  Viet.  c.  07,  the  rcplicalion  was  had  on 
^«ncrHl  demurrer.  Bidd  y.  Mofgridge,  2  H. 
&  N.  GS7. 

A.  and  B.,  partners,  gave  a  note  in  the 
name  of  the  firm;  A,  died,  leaving  B.  hia  sole 
executor,    and   no   proceedings    were    taken 

affiiinst   hia  esliite  for  more  ihiin  six  years; 

bm   U.,  who  continued   tlie    business,    made 

pavmenls  of  interest,  and  tiicn  bei^ame  bank- 
rupt:— Held,  tliit  the  payments  were  nrnde  in 

his  character  of  surviving  partner,  and  not  ua 

executor  of   A.,  and  that,    having  regard  to 

the   above  statute,    the   debt   whs  barred   as 

against  the  estate  of  A.      Thompxm  v.   Waith- 

man,  3  Drew.  638;  3  Jur.,  N.  S.  1030;  2((  L. 

J.,  Chane.  1080. 

In  1853,  II.,  as  principal,  and    the  dcfend- 

mit  as  B  surely,  gitre  a  joint  and  several  uoto 

to  the  plaintlS,  payable  on  demanil.   In  1801, 

H.  inaile  an  iiasignment  for  the  tKni-Rt  of  Iiis 

creditors,  and  the  defendant  signed  and  gave 

the  (allowing  letterto  the  plaintiff:  "Icun- 

sent   to  jour  receiving  the   dividend  under 

H.'s  oasignuient,  and  agree  tliut  your  so  doing 

shsll  not  prejiiilice  your  claim  Q|Hin  me  for 

tlie   same   debt."     The  plainriff   accordingly 

received   a   dividend  on  the  note,  and  after- 
wards brought  an  action  on  It  against  the 

defendant   for   the   I wU nee:— Held,  tiiat  the 

payment  of  the  dividend,  coupleil  with  the 

letter,   did    not   amount  to  moi-c  than  a  pay- 
ment only  by  one  co. debtor  under  19  ft  20 

Vict,   c,    1)7,   B.    14,    and   that   iheretora  the 

otlierco-debti>rwas  entitled  to  the  benefit  of 

the  Btiitute  hy  virtueof  that  section.     Cockrill 
Sparte.    1    R.   &  C.  UOO:  83  L.  J.,  Excb. 


lis. 

The  Mercantile  Law  Amendment  Act,  10 
A  20  Vict.  c.  07,  s.  14,  applies  to  a  case  of 
dissolution  of  partnership  where  agency  has 
not  bfen  expressly  or  necessarily  or  iHlierwise 
impliedly  crsitted  between  the  persons  who 
were  formerly  partners.  Wabtaa  v.  WToodtaan, 
34  W.  It.  47;  20  I,.  R.,  Eq.  731;  45  L.  J., 
Clianc.  Div.  57— V.  C.  il. 

ESoct  of  payment  after  action  |  or  pajr- 
m*nt  Into  court]— Part  payment  nfler  action, 
will  not  take  a  debt  out  of  tlie  statute.  Bate- 
mia  V.  Pindtr,  2  G.  &  D.  700;  3  g.  B.  574. 

Paying  money  into  court  for  goods  sold 
and  delivered,  does  not  deprive  a  defendant 
of  the  beneflt  of  the  statute  as  to  the  residue 
of  the  demand.  Lon^  v.  OrnilU,  4  D.  ft  IL 
832:  3B.  ftC.  10. 


And  payment  of  the  principal  into  cuurt, 
the  claim  for  which  is  barred  by  the  statute, 
will  not  take  the  claim  of  interest  out  of  the 
statute.  CoUyery.  WiUoek,  13  Moore,  3571 
4  Bing.  813.  See  Leehmera  y.  FUteker,  1  C. 
&M.  (123;  STyr.  450. 

Upon  a  plaint  brought  in  the  county  court 
within  six  years  before  an  action,  to  recover 
two  years'  interest  duo  upon  a  pn>niissory 
note,  made  for  the  payment  of  a  principid 
sum  and  interest,  ngatiist  tlie  represenCutivea 
of  the  deceased  maker  of  the  note,  they,  in 
the  plaint,  beiug  also  the  dercndnnls  in  the 
action,  pleaded  the  Statute  of  Limitations, 
in  answer  to  which  plea  an  ncknowlcdgmeut 
within  six  years  was  given  in  evidence  and 
judgment  was  given  for  the  plaintiff,  and  the 
defendants  thereu|)on  |>aid  into  court  the 
amount  of  the  judgment: — Held,  that  to  this 
action,  brought  to  recover  the  principal  and 
further  interest  thereon  two  years  after  such 
payment  into  court  and  more  than  six  yeara 
after  the  acknowledgment  proved  In  such 
jilhint,  such  [>aymcnt  did  not  necessarily 
imply  a  promise  to  pay  the  principal,  and 
therefore  was  no  evidence  of  an  acknowledg- 
ment to  pay  the  deiit  within  six  years,  so  oa 
to  take  tue  case  out  of  the  Statute  of  Limita- 
tions, 31  Jac.  1,  c.  10,  a.  S.  Morgan  v.  Bm*- 
landt.  41  L.  J.,  Q,  B,  187;  7  L.  R.,  Q.  B. 
493;   30  W.  B.  726;  20  L.  T.,  N.  S.  856. 

Part  payuient  of  a  debt  docs  not  take  it 
out  of  the  operation  of  the  21  Jac.  1,  C.  16, 
unless  it  is  made  under  sucii  circumstance! 
tliut  a  promise  to  pny  the  remainder  maybe 
reasonably  iuferred  from  it.     Ih. 

As  to  effect  of  payment  on  accountof  debt* 
secured  by  mortgages  or  other  charges  oa 
lands  or  rents, — see  this  title,  II.,  4. 

As   to   proof  of  payment  o 
thb  title,  IV. 


account,- 


(c)  Bonds  and  other  Specialties. 

Statute.]- [By  8  ft  4  Will.  4,  c.  43.  «.  S,  if 

any  aeknowledgment  thall  liate  been  made, 
eiOier  by  ariting,  tiffned  by  the  party  liable  bf 
tirltit  of  lueh  indenture,  ^ledidty,  or  reeognit- 
ante,  or  hit  agent,  or  by  part  payment  or  part 
taliifaetion  on  aeeount  of  imy  principal  or  iit- 
tereit  being  then  due  thereon,  it  tliall  nnd  may 
be  lattful  for  IRe  per»oii  or  jiertont  entitled  to 
tue/i  aeti-mi  to  hriiig  hia  or  their  a/iion  for  th$ 
money  remaining  unpaid  and  to  nekiimeledged  to 
be  dae,  vitltin  lieeaty  yatrt  aft^  tuch  aeknowl- 
edgmeat  by  writing,  or  part  payment  or  part 
»ati»faetioa  at  t\/'m'etaid,  or  ineate  the pertonor 
permiit  entitled  to  tiieh  action  thnll,  at  the  tim* 
"tueh  aeknoieledgment,  be  wider  tueh  ditabUity 
aforeeaid  lor  the  party  moling  meh  aeknowl- 
edijment  be  at  the  time  of  mitting  the  lame  be- 
yond the  geaa,  t/ienuithiiitteenlyyeart  after  tuck 
difdiiUt;/  t/uill  have  eeiued  at  nforetatd,  or  tht 
parly  tliaU  liate  relnriudfrom  beyond  the  tetu, 
at  the  out  mity  be.  ho  longer  a  ditabilily  by 
viHve  of  W  A  20  Vict.  e.  97,  t.  I0| ;  and  th» 
plaint^  or  plaintifft  in  any  »aeh  aetwn.  or 
[on\  any  [Mtih\  indenture,  ^teeialty,  or  reeog- 
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h^  teiiff  of  rejAieatwn,  ttiiU  turh 

eiil,irndtli'itiiiii-kactiouwuiOrougUt 
!  iiforoKtiil,  in  iiHiietr  to  u  plea  nf 


aUhh 

the  tl'iluU.  I 

Wliat  BckDowIadgiBeiit  or  paymmt  inf- 
fieieut;  and  il>efiect.|  — Tlii' nckno'v  ledgmcnt 
|>r>iviilccl  fui'  liyiliL-  iilmvu  scfiiiD,  in  urdi't 
to  t:iUc  II  >-|<e  iuJt}'  ilulit  out  of  ll.C  olHTiitioD 
i>r  ttiatx.iituti'.  niuil  iiiit  lit'  iiiutle  liy  llic  ih.T' 
6i>ii  cbir<:i':i1ilt  tu  thu  |kt>«iu  i-iiiitli'd,  or 
aiiioiiiii  lo  a  prumixe  ti>  (mj.  M-odit  v,  Bitn- 
nuler,  4  r)t(;.v.  iii;  r)  Jur..  N.  8  402;  88  h. 
J..  Cliuiic.  fSl. 

A  im^'munt  l>y  a  dovisee  for  life  of  intereat 
oil  n  e|>i'i-iiilty  tit  liis  tvntntor.  in  wliich  tlio 
hi:ir3  were  iKiiiiid.  is  un  acknowlettifnicnl  mnde 
"  by  tliu  puny  liaiilu  by  virtue  uf  sucli  spud- 
Bit^,"  witliin  tliid  sKiiiiti,  nnil  us  such,  siif- 
firicnt  to  ki'ep  ilic  right  of  aclion  iilivo  in  iti 
inti-grily  ii^iiiiiHt  nil  p^irties  intcnsted  in  rc- 
miiinik'r.  ICudtiitM  v.  Marley,  1  Dv  Q.  &  J. 
1;  8  J<ir..  N.  ».  440;  36  h.  J..  Clianc.  430; 
rtvi-rsiiif.  .U'dsioi.  ol  Woo.f.  V.  C,  aK.iy  & 
J.  aytl;  2  .lur.,  N.  S.  805;  35  L.  J.,  Clianc. 
S30.  Sec  I'eiirs  v.  Uiiiig,  12  L.  It.,  Gq.  43, 
5.t.  50:  40  L.  J.,  Cliaiic.  235.  2S0;  34  L,  T., 
K.  8.  19,  31,  2'i. 

Under  J!  &  4  Will.  4,  c.  27,  s.  5,  where  cred- 
itors of  II  testator  Itnd  n  clnim  agiilnst  Innd  hs 
•giiinst  niort<;ii;;ee<i  of  mi  cqiiitalile  life  eiitato 
devised  by  the  will,  nnd  ititcreitt  on  tliu  debt 
had  l>cea  regularly  jmid  by  tlie  testator's  legal 
personal  represeiitiitives,  who  nlan  had  the 
lei^ul  estate  in  ihelnml  :~-Held,  tliat  tliiH  pa7- 
meiit  did  m;t  0|ieriite  to  prevent  tlie  atiitut« 
fmm  nmning  in  favor  of  the  mortgagees. 
Coope  V,  CreairiU.  15  W.  II.  243:  3  L.  U-,  Ch. 
113:  SSL.  J.,  Clianc.  114;  19L.  T.,  N.  S.  437 

A  mortga-tcjr  nssigncd  the  equity  "f  redemp- 
tion liy  a  deeil,  whieli  contained  a  recital  thiit 
all  Ihe  interest  hiul  been  piiid  within  iwunly 
years  of  the  commencctnent  iif  the  action,  and 
a  eovenuDt  hy  tl)e  assignee  to  pay  the  princi|>iil 
anil  fiiliiTC  interest  lo  the  morlgagee,  and  t'l 
indemnify  the  mortita^ur  in  case  of  defnult. 
The  mortgagee  wiis  no  iinrty  to  the  deed,  twt 
continued  to  receive  the  Interest  u|Min  the 
mongage  from  the  assignee  of  tlio  equity  of 
redemption:— II'lil.  Hint  tlic  retitid  in  the 
deed  was  cviilenee  of  an  acknowledgment  by 
part  pnynieni  of  interest  witliin  twciii  j  years. 
FwtijtA  V.  BrUlmee,  9  Excli.  716 ;  17  Jur.  675 ; 
S3  L.  J.,  Excli.  35.1. 

Hclrt.  also.  Iliac  the  {Ayracnt  of  interest  by 
tlio  BRsigneu  of  the  equity  of  reilemption  was 
a  BulScient  ncknowledgment  to  take  the  case 
out  of  llic  statute  as  iigainst  the  murlgngor. 
lb. 

Note  than  twenty  years  aflcr  a  niortgngoe 
hail  entered  into  posscssiim,  the  mortgagor's 
solicitor  wrote  to  the  mortgagee  requesting  to 
know  when  he  could  see  the  moi'tgngee  upon 
the  subject  of  ihc  mortgage.  The  mortgagee  re- 
plied by  n  lutlcr.  snying,  "  I  do  not  see  (he  use 
of  a  mi-etin-^,  iiiiIchs  some  one  is  reitdy  with 
the  money  lo  pay  mu  ofi:"— Held,  that  this 
letter  was  n  Hnfficient  ncknowledgmeot  in 
writing  to  exclude  the  operation  of  the  stat- 


ute, altlion^h  not  writlen  within  twenty  ycM9 
afier  the  nmi't>;ague  had  entered  intii  p«is^ 
sion.  t'1,,,,,^1,1^-.  Hohxin,  »  De  6. ,  11.  A  a 
030;  33  L.  J..  Chanc.  637. 

In  183U.  mistees  of  a  marriage  settlrnent 
lenttothi'  liii^^baiid.  at  inienst,  some  uf  Mtm 
money  eeilleil  to  the  separate  use  of  his  wtf^ 
on  the  Security  <if  a  joiut  bond  of  tliehusliaad 
and  the  ilefenilaut.  Ha  interest  was  paid, 
hut  on  the  Ulst  (Jctober,  1S47.  it  wm  u- 
rsnged  beiweeo  the  tru.tteesHndlbeliitBbaad 
and  wife  thnt  she  i^hould  give  the  Inintees  ha 
receipt  tor  ihi'  interest  up  In  thai  date,  wbirli 
idle  accordingly  did.  filie  aflerwards  don 
time  tu  tune  ^iwv  i'ec>'ipisfur  rnclt  bnU  ycar^ 
interest  i\\>  lo  November,  18e&  No  uoncj 
ever  passed:— Held,  That  the  trausKiwa 
amounted  to  a  jULymeDC  or  a  satisfaction  of 
the  interest,  so  as  to  take  tlie  case  out  of  tii« 
»  &  4  Will.  4,  c.  43,  8.  5.  Amot  v.  SaiUk.  1 
H.  &  C.  3:ia:  ai  L.  J.,  Eich.  423;  lit  W.  E. 
73»;  7  L.  T.,  N.  S.  6U. 

In  an  u(.'ii»n  on  a  inortgHgc  deed  of  houses 
execulcd  in  iy34  by  the  defendant  in  faviir  at 
the  plai>iliir-i  lextular,  to  secure  piymeut  of 
AQfil.  and  interest,  ihe  pluinliff  gnve  in  evi- 
dence a  deed  executed  by  the  defendant  with- 
in twenty  years  before  action  brought,  but  lo 
which  deed  llie  testator  was  no  party.  The 
deed,  after  reciting  that  Ihe  defendant  had 
exccutol  a  mortgage  of  the  bouses  to  the  les- 
taior,  for  securing  to  liim  330;.  and  interest, 
stated  that  he  conveyed  that  and  other  firop- 
erty  to  trustees  on  trust  tu  sell,  und  out  of  lite 
proceeds  lo  |iay  off  nil  the  mortgages  and  other 
iDCumbriinees  affecting  the  property,  and  then 
lu  pay  the  creditors,  with  an  ultimate  trust  as 
to  the  suqihibi^Heid,  that  this  was  mW  bd 
acknuwled^rment  witliin  s.  5,  so  aa  to  tabelba 
case  out  of  the  upenition  of  s.  8.  HaietHttT. 
Bonier,  3  Kxcli.  4UI;  18  L.  J.,  Esch.  363. 

Where  a  teoiint  for  life  of  a  mortgaged  es- 
tate by  dei'd  admitted  the  payment  of  interest 
of  the  mortgiige:— Held,  not  a  sufficient  ac- 
knowledgment of  the  debt  as  against  the  re- 
mai:ider-miin  to  prevent  the  etalute  from 
openiting.  Gregioii  v.  HiiuHey,  10  Jar.  383 
— V.  C.  E- 

Asto  ncknowledgment  in  respect  of  tents 
reserved  by  indenture,  and  of  moneys  secured 
by  morti^uge  or  other  cliargc  on  lanila  or  rents, 
—see  this  iitlc,  U.,  4. 


IV.    PlKADIKO  AKD  EVIDEHCE. 

Declarations  to  avoid  bar  of  the  statnta.] — 
This  pUirtllf  liiny  declare  on  the  original 
promise,  nlthough  lie  relies  on  a  subsequeot 
promise,  to  t.ike  the  ctise  out  of  the  statute. 

ife^,'aM.  &  w.  00.  ■ 

A  new  i^romisc  infra  sex  anmis  need  not  be 
declared  on  speciully,  although  made  thirteeu 
years  after  the  nccrual  of  thcoriginnl  cause  of 
actiint.      VptoR.  v.  EUe,  13  Uoore,  803. 

But  a  prot'.ilse  to  pay  a  debt,  barred  by  tha 
statute,  if  eunditionnl,  must  be  declared  on 
as  couditiontLl,  uotwithsiauding  it  was  gives 
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^ritliin  idx  jcars  Trom  t'la  time  o(  tho  contrac- 
timi  ot  tlie  <lel>t.  Uai/doa  v.  Williamt,  7 
Biag   lG:t;  4  M.  &  P.  811. 

A  (loclflnttion,  reciting  n  writ  issued  on  the, 
aSth  of  Niivember,  1843,  sttired  timt  liereto- 
fttre.  to  wit,  on  the  28lh  daj  of  Dpccmbtr, 
A^D.  ISM.  tlie  deruniltuit  contmctcd  that  he 
'vrould,  within  tni'lTo  montlis  Inym  n  certain 
da;,  to  wit.  the  dny  and  year  aforesaid,  sup- 
ply the  plaintiOnilticertninnrticlea.  Breach, 
that  lie  did  not  nor  would,  witiiin  twelve 
months  from  iho  said  day,  to  wit,  the  diij 
snd  year  Qforcsiiid,  supply  the  articles.  Plen, 
that  the  cause  of  nction  did  not  occnie  witliin 
six  yenra  n^xt  before  suit.  Reiilication,  that 
tlie  defendant,  wiien  tlio  action  accrued, 
iras  beyond  the  bchs;  and  that  the  nction  was 
commonced  within  rix  yeat^  of  his  first  re- 
turn nfter  such  nccniin^:^Held,  that  the 
cloclaratioD  was  subslontmlly  good,  the  iLver- 
ments  showing  thut  twelve  moDtlis  hnd 
elapsed  Iwforo  the  nction;  and,  also,  thot  the 
ple.i  might  be  resorted  to  ns  showing  thnt  the 
twelve  months  had  so  clapstid.  Paniiin  v. 
Ander»n.7  Qi.  B.  811;  0  Jut.  MO;  14  L.  J., 

NeceBoity  of  pleading  the  statute.] — Where 
ft  siatute  of  UmltationHexiinguiahes  thcright, 
and  does  not  nwruly  bur  the  remedy,  the  de- 
fcuse  under  suoh  statute  need  not  be  pleaded 
Bpccially;  nnci  therefore,  in  replevin,  evidence 
iiF  the  l;ii*ie  ot  twenty  years,  under  the  8  &  4 
'Will.  4.  c.  2T,  ss.  23.  84.  since  the  last  pn^- 
mi'Dt  of  lent,  may  be  given  under  a  pk'a  in 
bar  uf  Don  tcnuit.  De  Beaiivoir  v.  Oaen  (in 
error),  5  Exch,  168;  19  L,  J,,  Eich,  17T- 
Exch.  Cham. 

Where  ii  writ,  issued  within  six  years  nfter 
the  cause  of  nction  nccnied,  hud  not  been  con- 
tinued pursuuiit  to  3  Will.  4,  c.  30,  s.  10,  the 
defend^int  wns  not  bound  to  plead  such 
non-continuaueespeeially,  but  might  take  ad- 
vimtiigc  of  it  under  tho  plea  that  tlie  cause 
of  action  did  nut  nccnie  williin  six  years  next 
before  the  suit;  for  this  purpose  tlia  last  writ 
which  was  served  was  the  commencement  of 
tho  suit.  Pratt  V.  Baakua,  15  M.  &  Vf. 
800. 

Tlio  2  Will.  4,  c.  SO,  hiLTing  put  all  actions 
on  the  same  footing  and  miiJe  the  issuing  of 
the  writ  of  summi>na  tlie  commencement  iif 
the  suit,  the  plea  of  the  statute  ougiit  to  lie  in 
the  sumo  form;  and,  if  Iliu  plaintiff  replied 
thut  ihecnusu  did  accrue  witliiu  tlie  liniiti'd 
time,  he  must  have  shown  by  pn^wr  i-ecord  nil 
tlte  formalities  required  by  s.  10  lo  have  been 
complied  with,  just  tis  lie  must  have  done  be- 
fore the  statute  where  there  was  a  plea  tlmt 
the  cause  of  action  did  not  accrue  with- 
in six  years  before  the  commencement  of  the 
Miit.  Ulffgiv.  Mortimer,  I  Exch.  711;  B  D. 
&L.  737;  13  Jur.  340. 

The  Btatute  of  Limitations  must,  under  the 
new  pn>ce<lure,  Ixi  pleaded,  and  cannot  Iw 
raiseil  by  demurrer.  WaJCeUt  v.  Davii,  3S  W. 
R  flO— (J.  U.  Div. 

It  is  suiEciunt,  ou  demurrer,  lo  plead  some 
^wdnl  ground  and  '■  other  grounds  r'"-'-"! 


to  sustain  the  demurrer"  to  enable  a  party 
demurring  to  raise  the  S'atule  of  Limitations 
lit  the  t«tr,  wtiii;h  can  l>c  raised  by  demurrer 
in  an  nction  for  the  ri'covery  of  reiil  estate. 
DawkiiiB  V.  Pei-rhjn.  80  W.  B.  fl;  37  L.  T., 
N.  S.  80;  0  L.  R.,  Ch.  Div,  313— C.  A. 

Form  and  infficlancy  of  plea*.]  —  [In 
schedule  (B.)  to  15  &  18  Vict.  c.  76,  the  fol-, 
toning  form  of  pica.  No.  80,  is  given:  That  the 
nllcgcd  cause  of  action  did  not  accrue  within 
six  years  j  state  the  period  of  limitation  appli- 
cable to  the  rase]  before  this  suit. 

By  a.  84,  Iheplea  mnybtphaded  with  certain 
other  pleat  without  lenvr  of  the  court  or  a 
judge.] 

In  trover  by  nn  nilminisrrator,  "  not  gmtty 
of  the  premises  within  six  yenrs,"  is  a  bad 
plea,  not  being  equivalent  to  an  allegation 
that  the  cause  of  ociion  did  not  accrue  within 
six  veurs.  Pratt  v.  Swaine,  2  M.  &  It.  850; 
B  B."&  C.  383. 

To  a  dorUration  in  an  action,  founded  on 
tort,   a   plea  of  not  guilty   of  ihc  supposed 

Srievances  in  the  declaration  mentioned  with< 
I  six  years  before  the  exhibiting  the  plaint- 
iff's bill,  was  bad  on  special  demurrer.  Djf- 
»Ur  V.  Battye,  8  B.  &  A.  448. 

Bo  a  plea  that  "the  supposed  debt,  if  any 
such  there  be,"  did  not  accrue  within  six 
yenrs,  mis  bud  on  spec-iiil  demurrer,  for  not 
confessing  the  deht.  Margelt  v.  Bay),  4  A. 
<t  E.  480 ;  8  N.  A  M.  226. 

But  n  plea  that  a  debt  accrued  more  than 
six  years  ago,  without  stating;  Ihtit  it  did  not 
nccrue  within  the  six  years,  does  not  amount 
to  an  informul  plea  of  the  statute.  jB'i-A  v. 
Uartin.  2  II.  A  C.  311;  10  Jur.,  N.  B.  347; 
33  L.  J..  Exch.  17;  13  W.  K.  205;  0  L.  T., 
N.  8.  510. 

Action  bv  an  administratrix  of  A.  for 
money  received  by  the  defendant,  who  was 
an  attorney,  lo  the  use  of  A.,  in  hU  lifetime. 
Flea,  Ihc  statut?.  Rapliciuion,  thnt  A.  was 
beyond  Ihc  sens  when  the  cause  of  nction 
accrued,  and  did  not  return  to  England  tjo- 
fore  his  de.'illi,  nnd  that  until  the  grant  of 
ad niinist ration  there  was  no  on^' to  sue.  nnd 
that  the ai'tion  was  brought  ulthin  three  dnys 
after  administration  gninic<l.  Rejoindi-r, 
thnt  befi-re  and  at  the  time  of  his  death,  (he 
plaintiff  wis  his  wife,  nnd  might,  witliin  a 
reasonable  time  after  his  death,  have  obtaliieil 
adminlsimtion  '>f  his  elferts;  but  that  i' he 
suffcreil  more  than  seven  yoawto  elapse  after 
his  death  before  she  look  out  tetters  of  nil- 
minislnition:— Held,  thnt  if  there  were  cir- 
cuQLstances  which,  at  law,  prevented  the 
defendant,  being  an  nilorney,  from  setting 
up  tliedefcnse  of  the  statute  to  a  money  de- 
mand at  tho  suit  of  his  client,  the  proper  way 
for  the  plaintlll  to  avail  herself  of  them  nus 
by  nsur-rojoinder,  and  not  by  calling  on  ihe 
court  to  interpose  its  summary  jurisdictloa 
nnd  prevent  the  defendant  from  pleading  the 
statuie.  TriOoa,  la  re,  1  L.,  M.  &.  P.  74— B. 
C— Wightinup. 

In  an  nction  for  money  dueon  n  promissory 
-nte.  pava'^'fl  wiUi  '"tarevt,  tlie  declaratioD 
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8tatc(],  titnt  the  defendant  had  not  pnid  the 
amount  of  the  note  nnd  interest  *^ except  in* 
tcrest  on  the  note  from  its  date  up  to  a  ccr- 
tiin  tiny  within  six  years  next  before  tlie  com- 
mencement of  the  -suit."  The  defendant 
pleaded  the  9tatut«j  in  the  usual  form: — Held, 
that  the  pica  was  ^ood,  because  the  interest 
was  accessory  to  the  principal;  and  the  alle- 
gation of  the  payment  of  the  interest  was 
merely  a  statement  of  evidence,  which  might 
or  might  not  take  the  case  out  of  the  statute. 
JJollU  V.  Palmer,  3  Scott,  205;  2  Bing.  N.  C. 
713;   2  Hodges,  5.">. 

To  an  action  on  a  bond,  a  plea  setting  out 
the  bond,  which  apfnared  to  be  conditioned 
for  t  he  payment  of  money,  ond  the  perform- 
ance of  covenants,  and  alleging  that  the  cause 
of  action  in  the  declaration  mentioned  did 
not  accrue  within  twenty  years,  is  bad. 
Sanders  v.  Coward.  1  D.  &  L.  1012;  13  M.  & 
W.  65;  13  L.  J.,  Exch.  342. 

In  an  action  on  a  bond,  which  appeared  to 
be  conditioned  for  the  performance  of  the 
covenants  or  conditions  contained  in  a  deed, 
a  plea  that  no  cause  of  action  in  respect  of 
tJic  bond,  by  reason  of  any  breach  of  tlie  con- 
dition of  the  bond,  or  of  the  covenants  or 
conditions  in  the  deed^  had  accmed  at  any 
time  within  twenty  years  next  before  the 
coinmoucement  of  the  suit,  is  bad ;  first,  for 
not  setting  out  tho  deed;  and,  secondly,  be- 
cause it  did  not  clearly  appear  whether  the 
plea  meant  that  every  condition  or  covenant 
was  to  be  performed  and  was  broken  more 
than  twenty  years  before  tlic  commencement 
of  the  suit,  or  that  during  such  twenty  years 
every  condition  or  covenant  had  been  duly 
performed;  and  if  the  latter  was  the  meaning 
of  the  plea,  it  was  incorrect  in  form,  as  the 
plea  ought  to  have  shown  affirmatively  that 
the  condition  was  duly  performed.  Sanders 
7,  Coward,  15  M.  &  W.  48;  8  D.  &  L.  281; 
10  Jur.  180;  15  L.  J.,  Exch.  07. 

Semble,  tho  proper  form  of  plea  would  have 
been  to  set  out  the  deed,  to  aver  performance 
of  all  that  was  performed  within  twenty 
years,  to  admit  the  breaches  beyond  twenty 
y.ars,  and  to  those  breaches  to  plead  the 
{Statute  of  Limitations,     lb. 

To  a  declaration  on  a  bond,  not  setting  out 
any  condition,  plea,  that  the  debt  and  cause 
of  action  did  not  accrue  within  twenty  years. 
At  the  trial  the  bond  and  condition  were  pro- 
duced, wlien  it  appeared  that  the  bond  had 
been  executed  more  than  twenty  years,  but  that 
the  condition  was  for  the  payment  of  the 
money  after  the  death  of  a  party  who  was 
proved  to  have  died  within  twenty  years: — 
Held,  tliat  the  plea  was  disproved.  Turkey 
V.  Hawkins,  4  C.  B.  055;  11  Jur.  919;  10  L. 
J.,  C.  P.  209. 

—  of  replications  and  subsequent  plead- 
ings.]— The  statute  must  be  replied  specially 
to  a  plea  of  setoff,  and  cannot  be  taken  ad- 
vantage of  under  a  general  replication  of  nil 
debet.     C/iappd  v.  Durston,  1  C.  &  J.  1. 

If  ft  plaint  ill  intends  to  rely  on  fraud  com- 
mitted by  the  defendant  as  an  answer  to  a 


plea  of  the  statute,  it  must  be  replied  speeUtf, 
and  cannot  be  taken  advantage  of  under  tie 
replication,  that  the  latter  did  pioiiiise  withia 
six  years.  Olark  v.  Mntgham^  3  D.  A  B. 
322 ;  2  B.  &  C.  149. 

A  plea  of  set-off  stated  that  the  phistiff 
made  his  promissory  note  payable  to  C^ 
which  was  duly  indorsed,  and  delivered  to  Lbs 
defendant  at  C.'s  death,  by  C.*s  adminiatzatoi; 
and  was  unpaid.  Replication,  that  the  np- 
posed  cause  of  set-off  on  the  note  did  not 
accrue  to  the  defendant  within  six  yean:— 
Held,  that  this  replication  admitted  not  oalj 
the  making  of  the  note^  but  the  iDdorBemeot 
of  it  to  the  defendant  by  C.'s  admioistnitof; 
and  that  the  defendant  might  therefore, 
avail  himself  of  memorandums  of  the  paymeoi 
of  interest,  written  on  the  note  by  G.  belon 
9  Geo.  4,  c.  14,  to  bar  the  statute.  Oale  ▼. 
7apem  or  Capnm,  1  A.  &  £.  102;  3  N.  &  M. 
868. 

A  plaintiff,  under  a  replication  of  the 
statute,  to  a  plea  of  set-off,  could  not,  on  the 
trial,  reduce  tho  amount  of  the  set-off  by 
showing  payment  of  part,  before  15  &  16 
Vict.  c.  70,  8.  75 ;  the  payment  of  part  ought 
to  have  been  replied.  Moore  v.  Wood^  2  JL 
&  Rob.  407— Tindal. 

In  an  action  for  the  value  of .  coal  wrong- 
fully  taken  out  of  the  plaintiff^s  mine,  a  rep- 
lication to  a  plea  of  the  statute  that  the 
wrongful  taking  was  fraud ulentlycooceakd 
from  the  plaintiff  until  within  six  years  before 
action,  was  disallowed  to  be  pleaded,  on  the 
ground  that  a  court  of  equity  would  doI 
restrain  the  defendant  from  setting  up  the 
defense,  and  that,  if  there  was  any  right  to 
equitable  relief,  it  could  only  be  by  a  bill  for 
account  in  equity,  in  which  the  amount 
allowed  would  be  different  from  the  amount 
recoverable  at  law.  Hunter  v.  OUfbons,  9 
Jur.,  N.  S.  1249;  26  L.  J.,  Exch.  1;  1  H.  A 
N.  459. 

A  replication  to  a  plea  of  the  statute  to  a 
declaration,  containing  several  counts  on 
promises,  averred,  that,  before  and  at  the 
time  of  the  making  of  the  several  promises, 
the  defendant  was  in  parts  beyond  the  sc:i, 
and  afterwards  leturned,  which  was  his  first 
return  after  making  the  several  promises:— 
Held,  that  the  word  **  several"  might  be  taken 
distributively,  and  considered  to  mean  that  it 
was  the  defendant's  first  return  after  "each 
and  every "  of  the  promises.  Plummer  v. 
Woodburne,  7  D.  &  R  25 ;  4  B.  &  C.  625. 

It  is  unnecessary,  in  a  I'eplication,  under  4 
Anne,  c.  10,  s,  19,  to  allege  that  tho  defend- 
ant has  returned  from  beyond  the  seas,  or  that 
the  action  was  brought  within  six  years  after 
his  return  from  beyond  the  seas  since  the 
cause  of  action  accrued.  Forbes  v.  Smith,  1 
Jur.,  K  S.  503;  11  Exch.  161;  24  L.  J., 
Exch.  299. 

In  an  action  by  payee  against  the  maker  of  a 
note,  he  pleaded  the  statute.  A  replication, 
that  when  the  cause  of  action  accrued  th* 
plaintiff  was  tho  w^ife  of  B.,  and  that  she  con' 
tinued  to  be  so  until  B.  died,  and  tho  plaint- 
iff became  discovert,  and  that  she  sued  widi- 
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X  yesra  after  liis  rieath,  is  good.  Scar- 
ni  ▼.  ^lekaen,  7  Q.  D.  804;  0  Jur.  837; 
^  a.,  Q.  B.  333. 

■vjoinder,  lliat  the  ntnintilT  waa  a  feme 
TTt,  and  tlie  wife  cif  It.  until  tlie  time  of 
(leatli;  t)int  the  Dotc  was  payable  to  her 
er  ;  and  that,  licfore  it  wua  duo,  B.  autUor- 
l  Iier  to  inilotse  it  in  binnk  in  her  own 
ie,  and  deliver  it  to  F.,  nliicli  elie  did  for 
i»o;  that,  wlieu  llie  noto  became  due, 
L  moro  than  hik  ;eara  bcforo  nctlon  brought, 
noto  wns  in  thchnodsofanotlier  indorsee, 

0  presented  it  for  payment;  and  that  after- 
rda,  and  licforc  actiiin  brought,  the  note 
no  to  the  posscsniim  of  tlie  plaintiff  by  de- 
pry  from  tlio  last-mentioned  indorsee,  who 
s  then  cntillcd  to  sue  Ihcrcon,  is  bnd,  for 
tier  the  matter  alle^^  ivas  a  departure 
:er  pleading;  the  statute,  which  pica  ad- 
ittci]  an  original  ri<;ht  of  action,  or  iF  the 
)o\iidcr  wns  conflncd  to  the  matter  stated  in 
e  repHcntion,  it  was  no  answer  for  want  of 
denial  tlint  tlie  action  w<m  bronght  within 
X  years  after  tlic  liuiiband's  deatli.     lb. 

To  a  plea  of  the  !I  &  4  Will.  4.  e.  43,  in  nn 
:tion  u|>on  n  mortgage  deed,  the  pliuntiS.  in 
rdcr  t"  take  the  cuse  out  of  such  statute  by 

1  acknowlodgmont  in  writing,  imder  s.  5, 
\\\%t  reply  snch  acknowledgment  speciiilly. 
^empt  or  'Kent  v.  Oihbtm  or  OibTiont,  0  Q.  B. 
00;   11  Jur.  3!)9;   16  L.  J.,  Q.  B.  120. 

But  the  plaintiff  need  not  set  out  the  nc- 
:nowIedjTmcnt  in  liis  replication.  S.  0.,  12 
I.   B.    602;    12  Jur.   607;   17   L.   J.,   Q,   B. 

;08. 

To  an  action  on  a  deed  the  defendant 
tlcadcd  the  0  £  4  Will.  4,  c.  42,  to  which  the 
>)aintiS  replied,  that  the  defendant  licfore 
lUit  made  an  licknowlcdgment  that  the  debt 
"emiiined  unpaid  and  due  to  the  plaintiff, 
within  tlie  tiiic  intent  ami  meaning  of  the 
itatutc,  and  that  the  action  was  brought  with- 
u  twenty  years  next  after  such  acknowlcdg- 
nent.  The  court  directed  this  replication 
:0  l>e  amended,  na  licini;  ho  framed  aa  to 
:irejtidice  the  fair  trial  of  the  cause;  but  re- 
fused to  give  the  defendant  the  costs  of  the 
ipplic-atioii,  or  to  compel  the  plaintiff  to 
rpccify  the  date  of  the  acknowledgment  on 
which  he  relied.  FoTujthy.  Brittoite,  8  EKch. 
M7;  17  Jur.  4C;23L.  J.,E.'Ech.  70. 

In  trespass  quarc  clausnm  fregit,  the  de- 
fendant, in  his  plen,  deduced  title  by  an  in- 
:1osure  act  to  an  allotment  of  land,  compris- 
ing the  loeua  in  quo,  to  T,,  a  trustee  for  liim. 
It  stated  tlie  entry  and  possession  of  T.,  unlit 
juat  Ijcfore  the  time  of  the  trespasses,  gave 
express  color  to  the  plaintiff,  and  slated  his 
possession  at  the  time  of  the  trespass  under 
n  charter  of  demise,  without  livery,  nndjiisti- 
Bcd  the  trcsp^is^  as  servant  of  T.,  nod  Iiy  his 
command.  The  phiintiS  replied,  that  the  dc- 
teadant  entcreil  and  committed  the  Ires- 
passes  lifter  the  1st  r)ereml>cr,  1833;  and  that 
the  entry  was  mad<:  for  the  purpose  of  recov- 
ering the  cin-.'.  and  that  the  supposed  rl;;ht 
to  enter  (lid  not  first  co^ic  to  T.  nr  the  de- 
fendant,  or   any  perso.i    ihrongh    whom   lie 


claimed  the  estate  and  interest  in  the  close,  at 
any  time  within  twenty  years  before  making 
that  entry ;  and  that  by  reason  thereof  the 
supposed  right  of  T,,  and  the  defendant  as 
his  servant,  was  exliiiKuiaUed:^neld,  that 
the  replication  was  sufficient,  and  that  it  was 
not  necessary  that  it  should  show  what  the 
defendant's  title  woa.  and  how  it  was  barred; 
and  that,  if  the  defendant  wished  to  avail 
himself  of  the  right  of  entry  under  3&4  Will. 
4,  c.  37,  s.  15,  he  ought  to  hiivo  rejoined  it, 
Janet  v.  Jona,  4  D.  &  L.  404;  16  M.  &  W. 
600;  11  Jur.  335;  16  L.  J.,  Exch.  200. 

To  an  action  for  seizing  two  beaats  of  the 
plaintiff  tliu  defendant  [ileaded  that  they  wera 
taken  na  customary  heriota,  and  the  plaintiff 
replied  a  discontinuance  of  taking  horiots 
for  more  than  twenty  years,  and  that  the 
right  to  heriota  then  accrued  to  the  lord 
within  tlie  meaning  of  the  Statute  of  Limita- 
tions, 8  &  4  Will.  4,  e.  42;— Held,  that  tho 
replication  was  bad.  Zoueht  t.  DaWtae,  44 
L.  J.,  Eich.  109:  10  L.  R.,  Exch.  173;  23 
W.  R.  504;  33  L.  t.,  N.  B.  221. 

Proof  of  tims  when  atatnta  begiiia  to  rtm.1 
— In  an  action  for  goods  sold  and  delivered, 
ttiegeneralissiieand  the  statute  were  pleaded. 
Tlie  replicivtion  traversed  the  latter  plea.  Th»- 
I  >laintijrB  evidence  consisted  of  auch  on  admi?- 
'ion  by  the  defendant  as  would  have  been  evi- 
dence to  go  to  a  jury,  on  the  general  iaaue, 
that  a  debt  was  owing  from  him  to  the  plaint- 
iff, but  he  did  not  prove  when  the  debt  was 
contracted.  No  evidence  was  given  for  the 
defendant  in  support  of  liia  plea:— Held,  that 
it  was  incumbcit  on  the  plaintiff  to  support 
the  affirmative  terms  of  his  replication,  by 
showing  that  the  debt  was  cnntracted  within 
six  years,  or  thai  the  acknowledgment  or 
prcmiise  was  made  in  some  writing  signed  by 
the  defendant,  so  as  to  take  the  case  out  of 
the  statute,  pursuant  to  0  Geo.  4,  c.  14,  and  a,' 
nonsuit  Wiis  entered  accordingly.  Il'i^r. 
Henrmn,  4  Tyr.  057 ;  3  0.  *  M.  058. 

A  promissory  note  given  by  a  defendant  to 
the  plaintiff,  payable  live  years  after  dale,  for 
value  received,  is  evidence  of  an  account 
stated,  against  which  the  statute  docs  not 
commence  running  until  the  maturity,  of  the 
note.     BYyer  v.  Jtor,  12  C.  B.  437. 

Proof  of  issue  and  renewal  of  anmmoiu  to 
avoid  the  bar  of  the  statute.]— (By  10  &  10 
Vict.  c.  70,  8.  12.  th^  production  of  a  writ  of 
tumTOOTit  purporting  to  be  marked  tnilh  the  seal 
of  the  court,  ahomny  the  tnme  to  haze  been  re- 
nemed  (ueording  to  that  act,  »kall  be  euffieient 
ezideaee  of  iU  hariiig  been  »o  renewed,  aiid  of 
the  conmcr^ment  of  the  action,  at  of  the  Jirat 
dale  oftueh  reneieed  writ  for  all  parpotet.] 

Before  this  provision  the  nisi  prius  record, 
showing  tliat  the  writ  of  summons  iasucit 
within  six  years  of  the  accrual  of  the  cause  of 
action,  was  not  conclusive  cviiienco  to  pre- 
vent the  operation  of  the  statute.  Prilchnrit 
V.  Dagt/uttee.  11  C.  B.  4.)B;  2  L..  SI.  &  P.  833; 
15  Jur.  730;  30  I-.  .f..  C.  I'.  101. 

In  order  to  siive  the  stiitute,  n  second  or  • 
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guliitpqiient  writ  nf  aammoni  must,  nt  tlic  time 
n  ii>]iy  wos  served,  hiive  rnntainoii  tlic  iii' 
(Imscm-nt  rcqi]irc<1  b.T  2  Will.  4,  c  89,  ».  10, 
unit  siii'ii  indorsctni-nts  must  have  been  mndu 
bv  tliu  plnintiB  or  Ilia  attunicj,  and  ilic  roll 
n'tig  110  ct-iilcni'c  of  tlicBe  fncts.  Walker  y. 
foUict,  4  Esch.  171;  7  D.  &  L.  E25;  18  L. 
J..  Esi'h.  :187. 

Parol  evldsDoa  to  explain  aokDovledgment 
in  writing.) —Wlieti  iL  Written  pramiso  to  pn; 
n  del)t  burred  b;  tlie  stntiiie  lins  been  lost, 
orul  evidence  of  the  t'ontend  of  the  writiiif; 
iitiiy  be  )(ivcD.  Uitydoii  v.  WiUiamt,  4  Al.  & 
P.  all :  7  Bing.  103. 

When  a  Icttpr,  iickn  owl  edging  the  existence 
of  a  debt,  wliii'h  was  produced  tor  the  pur- 
pose of  taking  the  case  DUt  of  tlie  atutut^,  did 
nnt  c'lnbiia  imy  date: — Held,  that  the  time 
nheii  the  letter  wnu  written  miftht  be  supplied 
hy  p^rol  evidence.  Edmund*  v.  Dovtna,  2 
C  &  M.  439;  4  Tjr.  173.  And  see  UnriUy 
V,   WhiTton.  a  P.  A  D.  529;  11  A.  &  E.  9;t4. 

A  promise  in  writing,  siKQCd  by  tlic  party 
c!iar<;i'able  tlieretiy,  to  |i;iy  his  proiwrtion  of  a 
joint  debt  more  thiin  six  jeara  old,  is  n  t,ulfi' 
c:ent  cumplinncc  with  the  provi«ioiiA  of  the  9 
Geo.  4,  c.  14,  B  1,  to  lake  the  case  out  of  the 
sliitutp,  thr.uch  no  amount  is  apcciHed  in  the 
promise;  and  a  creditor  suing  on  sni-h  prom- 
iKi-  in  not  conflni-d  to  nominal  diimngcs,  but 
miiy  recover  the  whole  of  such  proportion. 
upon  proving  the  amount  by  extrinsic  cvi- 
d.'iii-e.  Leekmere  v,  FMchtr,  1  C.  £  M.  023; 
3  Tyr,  430, 

A.  gave  to  B.  a  note,  dutcd  Ortobcr,  1884, 
for  8a7i,  1».  Od.,  piyiilile  on  demand.  In 
December,  1834,  a  demand  wiib  made,  nad  A. 
then  promised  to  p:iy  interest,  and  signed  nn 
UTistiiinpcd  memorandum,  dated  the  2d  De- 
rpmlier,  1844,  as  follows:  — ■'!  promise  to  pny 
tn  B'.  mil,  with  4/.  |ier  cent,  interest  there- 
on "  Neither  prlnci[ial  nor  interest  was  paid, 
but  in  Jiinuary,  1848,  A.  wrote  to  B.  a  letter 
referring  to  a  note  for  n  debt,  which  he  dc- 
knowledgcd,  anil  promined  thereby  to  pay: — 
Ilctd.  Hint  the  mcmornndnm  of  Deecinber, 
18:14,  and  a  letter  nccom|innyJng  it,  showed 
thiit  iiit(-rcat  wasrunnin<t;  and  thnt,  (hough 
In  form  a  note  nnd  unstamped,  It  could  be 
liiokcd  nt  to  sec  to  whnC  debt  this  inti^rest 
was  to  Ih;  referred;  and  that  as  no  other  debt 
was  proved  to  exist,  the  837^  there  mentioned 
na.4  to  i)c  assumed  to  lie  part  of  Hie  83Tt  li. 
C'!.  sefmred  by  the  former  nolo.  SpUkemeU 
T.  Ilotknm,  1  Kiiy,  Q09. 

Held,  also,  thnt  in  tlicnlnenccof  pmif  of  the 
existence  of  nny other  note  to  which  itconhl 
relate,  the  letter  of  1948  must  betaken  to 
rrvfer  to  the  noto  of  October,  1834,  and  thus 
to  take  it  out  of  the  stnlulc.     lb. 

The  pliiintilfs  and  S.  doldalibrory  of  hooks 
fur  tliedefcndaut,  some  of  which  were  returned 
\tj  the  purchasi'ra  as  iraperfcct.  Thedefcnd- 
itat  thcrea|ion  wrote  to  the  phiintifi»  the  tol- 
loiviiig  letter,  dat<-'l  the  18lh  Deecmbor,  1827: 
—"I  have  rcccivwl  the  impcrfi-ct  books, 
whicli,  together  with  tlic  Ciish  overpaid  on  the 
lettlement  of  foor  account,  amounts  to 80^.  ^*., 


Proof  of  payment   on  «cc<nmt]-'Indun»- 

tnents,  oti  ,1  promissory  note,  admilling  ib« 
receipt  of  iiilircsl,  arc  presumed  In  Iutc  bna 
wriiteii  at  the  time  they  beiir  dote.  Aaitiv. 
DatUna,  1  SI.  &,  Uob.  341 -Taunton. 

li^  an  aciinn  on  a  note  beiiring  intemt 
proof  ihnt  ihe  di'fendaiit,  being  eenl  10  W 
the  ^ihiiiitia  fur  money,  paid  ll.,  tnd  svd, 
"Thi^  jiuts  us  straight  for  last  year's  interest. 
all  but  ll^Ji. ;  some  day  next  week  I  nill  lirin; 
that  u|<,"  is  suiBcicnt  answer  to  a  plc»  of  tta 
slatiiti ,  nu  cvidince  being  given  of  any  oiher 
debt  li.'irig  due.  Er:an»  \.  Davieii,  4  A.  &  E. 
840;  2  H.  &  W.  15. 

A  ivitiifss,  who  Biid  he  settled  nil  kindsof 
mccoiijii-.  fi>r  the  defendant,  ailmilteil  lliatu 
account  i  ouiaining  a  iDemornndnm  I'f  s  p>j- 
mont  'III  llic  part  of  tlie  dcfend^int,  wmiuliu 
own  hiiiidwritinir.  but  said  lie  could  notmnl- 
k-ct  the  fact:  — Held,  sufficient  evidence  of 
pavraeut  to  go  to  a  jury.  Trentham  v.  Drt- 
eria,  4  Scott.  128;  3  Bing.  N.  C.  307. 

The  pl.dntiff,  an  nttnmey,  had  donoprofe* 
s'onnl  liiiiiness  of  various  kinds  for  the  dc- 
fendiint  in  1837,  und  sevunilsuhBei^m'ntTeare. 
In  Jiilv,  1832,  the  defendant  hiivmg  l<ceii  i 
witnes-  nil  a  lunacy  inquiry,  in  which  tbe 
plaintilT  mus  cnni-crned  as  solicitor,  the  de- 
fendant urote  to  him  to  ask  whiit  wwt  his 
expcnsis  ou  that  oectision.  The  defemiant, 
in  re]>]y,  requested  the  pliiintiJf  to  all-iw  "lut 
was  usiial,  imd  place  the  same  to  his  (the  de- 
fendiiiii'-)  account.  In  Ma^h,  lli33,  tlis 
plnintiir  wrote  to  the  defendant,  infonnin^ 
him  ihii  the  sums  allowed  were  2i.  !>.  «nJ 
10».  (ll/.,  iiiilosing  receipts  for  those  simn fi'C 
the  dr-fcndant'a  si^'nature,  and  concluding, 
"I  will  give  you  creilit  for  the  sums  in  my 
account  against  you.  agreeably  lo  your  nnte 
of  the  2lat  July  last."  The  defeodani  n- 
tumed  Hie  reeeipts  signed  by  him.  and  ilic 
%l.  2i..  ;iinl  10«.  8(Z.  were  paid  to  the  pbiuliff 
on  the  jiroLluition  of  those  rcccipt.i.  In  1631. 
ihc  phiiiiiiff  delivered  to  the  defendant  a  bill 
of  cisis  amounting  to  880t,  the  Aral  itrm 
being  in  18-27,  ..ml  the  two  Inst  in  lt«0 
and  1rt:;l.  These  two  were  chai^nn  tor  "' 
and  5;.  rash  lent;  the  real  of  the  bill  wrutnc 

Krofessiotial  business.  In  an  action  on  this 
ill.  comiiicneed  in  Juno,  1B30:— Held,  thnt 
the  letters  given  in  evidence  did  not  »iilii- 
cienlly  show  that  the  8i.  a*,  and  10*.  M.  wcw 
paid  in  the  dis'- barge  of  the  doirt  for  which 
the  ftcliou  WHS  brought,  so  ns  to  take  llie  esse 
out  of  Ihe  statute  as  to  any  part  of  the  de- 
mand. HVir/-//!  V.  Ci^ie,  0  M.  &  W.  834.  8m 
WalUr  v.  I^r'-'i.  I  Scott,  N.  It.  18^;  1  M.  4 
G,  64;  8  D.  V.  C  502;  4  Jnr.  4M. 

An  acknowlcdjrment  of  payment,  in  writ- 
ing, although  unsigned,  is  sufficient  lo  take  a 
debt  out  of  the  HtnTuto,  CImte  v.  Jontt,  0 
Exch.n73;  15  Jur.  BID;  80L.  J.,  Exfrh.  %"» 
— EJtcli.  Cham. 
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^  Part  pnymcnt  of  principal  or  payment  of 
S  ottrest  on  account  of  ii  debt  is  not  affected 
lt3y  O  Geo  4,  v.  14,  s.  8,  and  therefore  a  parol 
aiickncnvlcdgmcnt  of  payment  within  six  years 
l>cfore  action  will  take  the  case  out  of  the 
«t:itiite.     Ih. 

To  a  note  for  850?.,  with  interest,  the 
debtor  pleaded  the  statute.  At  the  trial  the 
oulv  evidence  given  l)y  t lie  creditor  was  the 
following  unsigned  entry  in  a  hook  of  the 
debtor,  and  in  her  handwriting: — **  1843. 
CU-ave'8  Int.  on  850/.— 17?.  10«."— Held, 
sufficient  evidence  of  payment  of  interest  to 
the  creditor  to  take  the  case  out  of  the  stat- 
ute.    Ik 

In  an  action  by  payee  against  maker  of  a 
Tiote.  to  n^lmt  a  plea  of  the  sttitute,  the  plaint- 
iff proved  the  fa  t  of  a  payment  on  account  of 
the  note  within  six  years,  and  he  further 
proved  a  parol  admission  hy  the  party  paying 
that  he  had  raude  this  payment: — Held,  that 
this  ndmission  was  rightly  received  locorrob- 
onitc  the  direct  proof  of  the  fact  of  piymenr, 
as  9  G«o.  4,  c.  14,  a.  3,  merely  excludes  the 
acknowledgment  *•  by  words  only."  Bevan 
or  Oeaoai  v.  Qething  or  Oethin.  8  Q.  B.  740; 
8  G.  &  D.  59;  6  Jur.  971;  12  L.  J.,  Q.  B.  87. 
In  an  actitm  hy  the  execnior  of  a  payee  of  a 
note  against  the  maker,  in  order  t<»  take  the 
cjase  «»ut  ofthe  stjitute,  he  produced  a  book 
in  vvhicli  he  had  made  memorandums  by  the 
direction  of  the  testatrix,  of  payments  of 
interest  by  the  defendant  to  ihe  testatrix 
witliin  six  years: — Held,  admissible,  and  not 
excluded  by  9  Ge<».  4,  c.  14.  s.  8.  Bradley/  v. 
Jameg,  l:J  C.  B.  822;  23  L.  J.,  C.  P.  193. 

A  debtor  sent  to  one  of  the  persons  bene- 
ficially interested,  under  the  will  of  his  cred- 
itor, a  note  insufficiently  stamped,  for  the 
amount  of  the  di-bt,  with  a  letter  referring  to 
the  note  >is  being  for  the  money  due: — Held, 
that  I  he  htter  was  not  of  itself  a  sufficient 
promise  or  acknowledgment  to  exclude  the 
operation  of  the  statute,  and  that  the  note, 
being  unstimjK*d,  could  not  be  received  in 
evidence  to  show  what  the  promise  was,  that 
being  a  direct  and  not  a  collateral  pnrpose. 
Parmiter  v.  Parmiter,  3  De  G.,  P.  &  J.  461; 
80  L.  J.,  Chanc.  508;  8  L.  T.,  N.  S.  799. 

Evidence  of  verbiil  admissions,  in  1850,  by 
A.,  since  dccesised,  that  he  owed  a  debt  of 
2,300/  to  B.\s  estitc,  the  interest  of  which  he 
had  arranged  to  discharge,  and  was  discharg- 
ing, by  piiying  two  annuities  by  B.'s  will, 
together  with  a  statement  in  an  affidavit  by 
B.\s  executor  in  1850,  which  was  insert^  in 
a  draft  affidavit  from  A.'s  dictjition,  to  the 
effect  that  B  's  executor  had  received  in 
August,  1850,  fn)m  A.,  a  half-year's  interest 
on  2300/.,  and  had  paid  the  annuities  the 
same  half  year,  is  sufficient  to  take  the  debt 
of  2,300/.  out  of  the  statute.  Edwards  v. 
Jikmes,  1  Kay  &  J.  584. 

Wlien  an  in<lorsemcnt  on  a  note  of  pay- 
ment of  interest  made  by  the  authority  of  a 
deceasctl  holder,  appears  to  have  been  made, 
after  the  statute  had  run,  it  is  not  evidence 
to  exclude  the  operation  of  the  statute 
Brigg*  v.  WiUon,  5  De  G.,  M.  &  G.  12. 


Ciquibatcb  JBamagca* 

See  Contract  or  Agreement;  Penal  Ac- 
tions AND  Penalties. 


Ctquibation. 


L  Under  Bankruptcy  Act.    See  Insolt- 

ENCY  AND  Bankruptcy. 
II.  Winding  up  op  Public  Coiifanibs.     See 
PuBuc  Company. 


Ct0  itlota. 


See  EviDENCB. 


£t0  |)cnbcn0. 


Xiffect] — The  doctrine  as  to  the  effect  of 
lis  pendens  on  the  title  of  an  alienee,  is  not 
f<mnded  on  any  principles  of  courts  of  equity 
with  regard  to  notice,  but  on  the  ground  that 
it  is  necessary  to  the  administration  of  justice 
that  the  decision  of  the  court  in  a  suit  should 
be  binding,  not  only  on  the  litigant  parties, 
but  on  those  who  derive  title  from  them 
pendente  lite,  whether  with  n<»tice  of  the  suit 
or  not.  Bellamy  v.  ^abine^  1  De  G.  &  J.  666; 
3  Jur.,  N.  S.  943;  20  L.  J.,  Chanc.  707. 

A  perstm  who,  without  notice  of  a  suit, 
purchases  from  one  of  the  defendants  prop- 
erty which  is  the  subject  of  it,  is  not,  in  con- 
sequence of  the  pendency  of  the  suit,  affected 
by  an  equitable  title  of  another  defendant, 
which  appears  on  the  face  of  the  proceedings, 
but  of  which  he  has  no  notice,  and  to  which 
it  is  not  necessary,  for  any  of  the  purposes  of 
the  suit,  to  give  effect.     lb, 

A  registered  lis  pendens  does  not  create  a 
charge  or  a  lien  on  the  property,  nor  does  it 
excuse  a  purchaser  from  completing  his  con- 
tract; it  merely  puts  him  upon  an  inquiry  into 
the  validity  of  the  claim.  Bull  v.  Uutchens^ 
82  Beav.  615;  0  Jur.,  N.  S.  954. 

A  petition  to  wind  up  a  company  does  not 
constitute  a  lis  pcmdens  as  against  a  con- 
tributory. Thornton,  Ex  parte,  36  L.  J., 
Chanc.  190;  2  L.  R.,  Ch.  171;  15  W.  R.292; 
15  L.  T.,  N.  S.  52;)— L.  J. 

When  a  suit  has  been  instituted  in  order  to 
obtain  a  specific  property,  and  the  object  of 
the  suit  may  be  wholly  baffled  by  a  sale  by 
the  defendant  if  the  suit  is  not  registered, 
that  is  a  case  of  lis  pendens.  Plant  v.  Pear-' 
man,  20  W.  R.  814;  41  L.  J.,  Q.  B.  169;  26 
L.  T.,  N.  S.  818. 

In  a  suit  which  had  been  registered  u  a  lie 
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jicndrns,  a  decree  wna  mittlu  for  administn- 
licMi  iif  a  l(«tatnr'K  csraic.  1'hc  executrix 
suliMHjuL-Dlly  <le|K)!iiIcil  uDiiasct  o(  Ibe  teatiktor 
nitli  A  Imnk  na  ucurity  for  advances.  Tlio 
bank  lind  no  notico  nf  tho  suit;— Hdd,  that 
tlio  bunk  li:id  a  good  lien  od  the  )>ri>i>crty 
dci>08iled.  Serrr/  v.  Gibbon*,  SO  h.  T..  N.  8. 
88— L.  JJ. 

Tacating  regtatration.]  —  [  Whereat  a  regit- 
tered  lit  pendent  eaitTutt  be  vacated  ifit/iout  the 
eonntnt  o/thepenon  by  tekom  it  (uu  Teffiitered, 
ami  tueheonte'iCit  tomttimet  mthheld,  aUlieugh 
the  «uif  or  proceeding  it  at  an  end,  or  it  not  he- 
inf/ liond^etiTatecuted;  for  rrmedj  whereof 
be  il  cniicted,  that  the  enuH  lie/ore  Khom  tlie 
property  tovght  to  heboand  is  in  litigation  nmy, 
upon  the  determinatiofi  of  the  lit  pendent,  or 
during  the  pendency  thereof,  where  the  emirt 
thall  be  tatitfied  that  the  litigation  ii  not  proav 
euled  bond  fide,  make  an  order,  if  it  thall  tee 
fit,  for  the  Koanting  of  the  regittration  leithoat 
the  content  of  the  jxirty  uho  rcgittered  it,  and 
may,  in  the  diteretion  of  the  eniirt,  direct  the 
party  on  ahom  beludf  the  regittration  vat  made, 
to  pay  all  the  eoxttand  erpeiiara  ofnttioned  by  the 
regittration  or  the  vacating  tlierenf; 

The  application  to  the  court  pending  the  liti- 
gation may  be  in  a  tummary  icay,  by  petition  or 
motion  in  the  court,  or  by  tumatunt  at  chambem, 
andifaii  order  thall  lie  mad' for  Tuailing  any 
tueh  regittration,  the  teniar  master  of  the  Court 
of  Common  Pleat  at  Wettmiittter  thall,  upon  the 
filing  leith  him  of  an  office  copy  of  tueli  order, 
enter  a  diteharge  cf  luch  lis  pendent  oa  the 
register,  and  thall  be  entUle<l  for  ecery  tucti 
entry  of  discharge  to  the  sum  'f  is.  Gd,,  and  nit 
more,  and  may  charge  for  ecery  such  certificate 
tlie  sum  of  It.,  to  be  paid  and eallededby  lUimpty 
at  under  23  &  20  Vict.  e.  «.  (30  &  31  Vict. 
C.47.  8.  2.)) 

Wlit'ii  nu  official  liquidator  of  a  coini>anj 
registered  the  winding  up  as  n  lis  pendens 
Rgninst  a  contributory,  tlic  Court  of  Clinncery 
ordered  liiin  to  vacate  the  n-gisUy.  I'AoroWn, 
Rgparte,  80  L.  J.,  Clianc,  lUO;  a  L.  H.,  Cli. 
171;  15  L.  T..  N.  S.  G3a;  15  W.  R.  203— 
L.  .1. 

On  an  application,  under  30  &  31  Vict.  c. 
47,  n.  S,  by  a  dcfendnnt  in  a  suit  which  had 
been  rpf;i3tcre(l  na  a  lis  pendens,  and  snbso- 
<|uently  by  consent  ilismisscd  for  wnnt  of 
)in<sccutiun,  the  court  ordered  tlie  rcsistm- 
tion  to  be  viicated  upfin  production  nf  au 
affidavit  of  Hcrvice  of  Hie  notice  of  motion, 
u|iun  the  solicitoi-of  oneof  two  |>1ninli<T9  wlio 
could  nrit  be  found,  nnil  iipiiii  Ihc  soiieilor  of 
the  trustee  in  Imnkniptcv  of  Ihe  other  plnint- 
iff.  Jereitv.  Berrtdgc,  ii  I„  J.,  Clinnc.  164; 
31  L.  T.,  N.  8.  4ai(;  23  W.  It.  43-V.  C. 
H. 

An  npplicalion,  under  30  &  31  Vict.  C.  47, 
s.  2,  for  vacating  the  registration  of  a  lii  pen- 
dens nftcr  tlie  determiniition  of  the  litigation, 
should  be  mode  by  motion  orotlitTwiee  in  the 
matter  of  the  act,  and  in  tlio  action,  suit  or 
proceeding;  but  an  independent  action  ie 
not  impropci-.  Glutton  v.  Tac,  45  L.  J., 
Ohonc.  Di*-.  084;  24  W.  R.  007— R. 


€itcrari)  J)roj)r.ili). 


L  Of  Seizin.     See  Deeb 
II.  Ok    I. OS-DOS.     Sa     ' 'on i-o ratio*. 

IL    LlVKllV     ST.UILE   KEKPKH.       -bn!    llliGU. 


f.m\\  Societies. 

FlIIENDLY    AND    LohS     SOdBTlES. 


£ocat  3.cts. 


L  OEHEHAI.i.r.     See  Statcte, 
IL  AcTFoNs  FOR  Acts  Under. 

1.   Limitatinn  of    Actiont.      Sec    Liitrrv 

TioN  OF  Actions  ahd  Scits. 
8.  Notice   of   Actiont.     See    Actios   a»d 


Cocttt   8onr5s. 

Sec  Uealtii   (Pdbwc). 


Cocnt  (Bouermncut  niiD 
^utl)onlti. 


L    lu   ^iHNF-ItAL,    8U' 
n.    METHOrOLITAN. 

IIL  Dr  Local  Bo.\ni 


L  In  Generai.. 

Statutes.]— [21  &  23  Vict,  c,  93,  m  "  ?*• 
Local  O „'-:ntme>U  Act.  1858,"  nntendedhyU 
&  2.1  )7  ',  1-.  01,  30  Viet.  o.  17,  ami  36  *  3' 
Vkt.  r.  7(1. 

23  it  -J  1  Vict.  c.  51,  requires  an  annual  «- 
turn  f/  V  m'lile  to  a  secretary  of  ttatt,  "ft'" 
rales,  dtc.:*,  toUs.  and  duet  levied  for  local p''- 
poses  in  Eii'jhind. 

By  30  i  31  Vict.  c.  22,  any  local  auOuriti 
may,  -utilh  tlie  approval  of  a  secretary  iff  i!^^ 
contract  "-Uh  it  ueighhiring  heal  authorilS  ff 
lock-vp  /imifc^,  and  for  the  custody  and  !>»"■ 
teiiitncc  III'  /'craoiis  tncreiii  committed  for  trid. 

By  :iJ  it  31  Vict.  c.  70,  a  local  gooenWA 
board  h  ■■oii.ililulcd,  vetting  therein  thefiadiMi 
oftlu  tixnlanj  of  stale  and  pricy  cvuneil,  M- 
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iinrf  tha  jiiMic  hmlth  and  heal  gonernfMat, 
'titer  ^oL'K  the  ruper/tddtd  poieer*  and  dutiet 
f'»«    I'<M,r  Ijivi  ISa<trd. 

lo  <fc  3a  Vict.  c.  T!i,  amends  tit  taw  rtlatirm 
ottht  ic  health  and  the  eonetUution  qf  local  ff<rt- 
intent   board*. 

as  &>  3a  Vict.  c.   09,  atnttUuUs  a  heal  gm- 
trnent  htnrd  in  Ireland. 
37_  &i  S8  Vice.  c.  89,  amends  and  exUndt  the 
Tn.it art/  Lniet. 

33  &  39  Vict.  c.  83,  anumdt  the  laa  relating 
mecuritiet   for    loans    contracted    Jy    heal 
titltaritiea.] 

Intei-preUUoD  mnd  affaot  of  iMoaX  Ocvem- 
Eittnt.  A-cts.) — ;V  stable  in  a  ynrd  at  the  rear  of 
hu  proprietor'^  |irctniai-B  wn»  pulled  down  udiI 
■c-crectKd,  of  smaller  superficial  dlmensi'ins, 
t>iit  somewhat  hiKliFr.  in  nnnther  part  of  the 
auinu  yim).  tliL' old  materials,  will i  s[>mcad- 
ilition,  Mud  the  boiiodury  wnlU  of  the  yiiri) 
Ixiiiig  made  iii<ciif  in  Bui:h  rc-ercction: — Huld. 
tliiit  tills  was  A  "new  building"  within  the 
L-.ciil  Gdvoniraeiit  Act,  I808,  31  A  22  Vict. 
c.  D8.  B.  :i4,  )iiid  the  bv-lawa  of  the  local 
board.  IIM»  V.  Dancf,  0  L.  R..  C,  P.  30; 
43  L.  J..  M.  C.  31 !  29  L.  T..  IT.  8.  087. 

Hold,  also,  that  the  question  was  |)roperl; 
niiscd  H9  a  question  of  law  for  the  opinion  of 
the  court.     lb. 

Tlie  words,  •'aoasto  deteriorate  or  affect 
the  )>uril;  or  (jualitjr  of  the  water  in  such 
niituml  stream  "  in  tlic  LoenI  Qovernmcnt  Act 
Amendment  Act,  1861,  21  &  25  Vict.  c.  61, 
s.  4,  mean  the  water  at  tlic  point  of  disc har^ 
'if  any  outfall  drain,  nod  nut  the  water  in  the 
stream  geiierally.  Att.  Oen.  v.  Cochermouth 
laical  Board,  23  W.  E.  fllfl;  30  L.  T.,  N.  8. 
5!)0— R. 

The  Locnl  Government  Act.  1858,  21  &  22 
Vict.  c.  08,  s.  24,  wliich  enacts,  tbat  in  cor- 
porate boroughs  the  local  boards  "shall  be 
the  mriyor,  nklcnncn  and  burgesses  acting  by 
the  council"  does  not  make  the  local  board  a 
new  mid  sepanite  body,  bul  in  Biibstance  en- 
acts that  ill  corporate  huroughs  the  corpora' 
tiiin  sliull  be  the  local  bonrd;  and  if  in  making 
contracU  the  name  and  style  of  the  corpora- 
tion "nctinir  IIS  the  local  l>oaiil"ia  used,  the 
coriioration  isthocssL-nti:il  body  and  contract- 
ing party  and  may  be  sued  as  such  on  the 
eontntcts,  Andrews  v,  RyJe  (Sfiii/or,  Ac.),  43 
L,  J  .  E-cch.  174;  0  L.  R.,  Eich.  303;  23 
W.  R.  58. 

Adoption  of  ZiocalQoysmmant  Acts.] — The 
21  &  33  Vict,  c.  98,  a.  18,  empowers  any 
miep'iyur  who  disputes  the  validity  of  a  vote 
for  the  adoption  of  the  act,  to  appeal  to  a 
gfcretary  of  dtnte.  who  may,  after  inquiry,  is- 
sue such  order  thereon  ns  he  may  dcetn  rcqui- 
Eilc  to  detcrmiac  the  questions  arising  on 
euch  appeal,  and  as  to  the  validity  or  in- 
Tuliility  of  Euch  vote.  By  b.  81,  all  orders 
mido  by  a  secretary  of  stjite  in  pursuance  of 
tlic  act  shall  be  binilingnnd  coni'lusive,  in  re- 
spect, of  tjie  mittiers  to  which  they  refer: — 
Held,  that  ail  ordiT  issued  by  the  secretary 
nf  sl;ite,  U])on  an  appeal  tohiiu  by  rate -payers, 
wlicreby  ho  determined    the  validity  of  the 


vote  appealed  against,  was  binding  and  con- 
clusive, by  reason  of  s,  81,  although  it  waa 
doubtful,  on  tho  face  of  the  order,  whether  his 
ratio  decidendi  was  gr)od.  And  therefore  the 
court  rofused  to  issue  a  mandamus  to  the  sum- 
moning officer  of  the  district  in  which  the 
vote  had  been  taken,  to  summon  a  meeting  of 
the  ratepayers,  and  ascertain  by  a  poll 
whether  the  act  should  bo  adopted.  Bird, 
me  parte,  1  El.  &  El.  931 ;  6  Jur.,  N.  S.  1000; 
28 L.  J.,  Q.  B.  223. 

\  district  not  having  any  ascertained  or 
defined  boundary,  and  a  portion  of  a  parish, 
obtained  from  the  Eecretary  of  state  for  the 
Home  Department  an  order  under  31  &  33 
Vict.  e.  08,  e.  IS,  settling  its  boundaries  for 
the  purposes  of  that  act,  and  subsequently 
adopted  til e  act  within  the  district.  After- 
wards tlie  parish  adopted  the  act.  The  court 
refused  a  mandamus  to  the  secretary  of  state 
to  publish  the  notice  of  the  adoption  of  the 
act  by  the  district,  under  s.  10,  holding  that 
s.  14  applied  to  places  the  bouudanes  of 
which  were  settled  by  an  order  of  the  secre- 
tary of  state,  and  therefore  that  the  district 
could  not  adopt  the  act  unless  the  parish  had 
refused  to  do  so.  Mittiock  Bath  ■  District,  In 
ra,  2  B.  A  S.  543;  31  L.  J.,  Q.  B.  177;  10  W. 
R.  537;  6  L.  T.,  N.  S.  243. 

A  district  for  spiritual  purposes,  formed 
under  OAT  Vlct.  c.  37,  a.  9,  is  entitled,  by 
resolution  of  its  owners  and  ratepayers  (with- 
out reference  to  the  pn>ceediiigs  of  townships 
out  of  which  it  is  formed),  to  adopt  the 
Local  Government  Act,  1858,  as  being  a 
place  with  "  a  known  or  definite  boundary  " 
according  to  the  provisions  of  the  act.  Reg. 
V.  NnrttuiiBram  and  Clayton,  35  L.  J.,  Q.  B. 
90;  7B.  &  8.  110. 

The  rate-payers  of  a  district  petitioned  the 
secretary  of  state  to  settle  the  boundaries  with 
a  view  to  the  adoption  of  the  act.  An  order 
was  made,  setting  out  the  boundaries,  and  a 
resolution  was  duly  carried  fur  the  adoption 
of  the  act.  An  appeal  was  presented  to  tho 
secretary  of  state  by  a  rate-payer,  on  tho 
ground  that  the  boundaries,  as  set  out,  com- 
prisi-d  land  not  included  within  the  limits 
from  which  tho  petition  proceeded.  After 
inquiry  into  the  circumatanccs,  the  secretary 
of  ntnte  dismissed  the  petition,  and  ordered 
tliat  tho  act  shoiild,after  the  expiration  of  one 
month  from  the  date  of  the  order,  have  the 
force  of  law  within  the  district: — Held,  that 
the  court  would  not,  after  all  this  hod  beea 
done,  issue  a  certiorari  to  bring  up  the  order 
for  settling  the  boundaries  of  the  district. 
Todmorden  (DUtriet),  In  re,  30  L.  J.,  Q.  B, 
305;  4  L.  T..  N.  8.  509;  8.  C,  nom.  Smith, 
Ex  }>ai-te.  1  B.  &  8.  412. 

A  parish  of  L,,  containing  1400  acres,  com- 
prised within  its  area  the  corporate  borough 
of  L.,  which  was  in  extent  100  acres.  The 
parliamentary  borough  of  L.  comprised  the 
whole  of  the  parish  of  L.,  and  part  of  another 
parish.  The  mnjority  of  rate-payers  of  the 
parish  of  L.  adopted  the  Local  Govemmeat 
Act,  1858,  and  an  appeal  by  some  of  the 
rate  payers  was  made  to  the  secretary  of  state, 
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sv  iii>  lisiulwicd  tlic  Appeal,  and  conBrmed  the 
■I.  iij.  KM  ■il  iln:  ct  (Mfiiugiioiit  the  pnrisli; — 
III',    Unit    iliu   [Mirliiimeiiiary   boniujth,   in- 

::;  oiiliiii  iis  Uiuitauiess  plnce,  viz..  the 

|.ui~  >.   »;<-.  iiot.i  ]il;ice  auCiiOriiBil    to  udopt 

till'  1. 1 :  Tiiui  ilie[iurisb  WII3II  pl&ceauthorlzed 
iu  L,i,')<i  ilii  .Ki,  tiifiudiiig  within  its  limits  a 
II'.-  J...IIL'.  lU..  tilt)  cgrponite  borough,  which, 
II  II  :  -..I  Imi  ludotl,  would  of  itaelf  bu  nuihor- 
i/>  L    It)   ^ulu|)i   tlii^  act;   Biid,   thcn'rorc,  the 

II  111.  :u'ii  bv  the  pikmh  and  tlie  iinlcr  of  the 
■wii,  uu  V  lit  HtHte  were  valid.  Eeg,  v.  Hard;/, 
1  1..  I(  ,"i^.  It.  IIT;  »  B.  &  S.  936:  38  L.  J., 
t^.  IS.  u;  la  L.  T.,  N,  S.  M2;  17  W.  R  173. 

Whi  u  »  mifting  of  rate-imyers  nnd  owners 

III  H  |ilai*«  hikvin^  H  known  nnd  ikSaud  liound- 
ui\  iH  iHlhil  Tor  lilt!  pur|HiMi  of  udiipling  the 
l>i..viMiius  iif  the  acr,  the  I'hnirman  is  the 
|iviN."ii  til  tiiko  lliL-  neuBo  of  such  roi-etinK.  "n- 
h'~s  a  |H>I  I  M  dumundcd.  But  if  a  pit  la  de- 
nt.>uilt'<l,  tliu  lunciiuns  of  tlic  chainnan  will 
lliu>uu]iun  CI1VW,  and  such  poll  should  be 
tukin,  tiiid  iill  things  connected  ihcreniUi  be 
laniiil  out  by  the  eummiming  officer.  LittU- 
fwHtf/i  lA>ad  Board,  Ez  parte,  22  L.  T.,  N. 
(i  4^17-  Q.  B. 

I)y  the  Lncul  OoTcrnment  Act.  1858.  SI  & 
ti  Virt.  c.  08.  (he  net  may  be  a.loptod  in 
('or|H>rale  l>iiniit>£he  and  phices  UDiIcr  the  jur- 
)«li(itiiii)  of  u  board  of  coinpcleut  cumiuission- 
(•i>,  and  ill  nil  other  places  having  a  known 
[ir  delliicd  bfiiindiiry,  by  n  resolution  of  the 
iiwiiois  iind  rate-p'iyera,  subject  to  nppeiil  to 
thu  liical  gnveniment  board: — Held,  tliiit  in- 
turiircliiiK  the  words  "pliicc  having  n  knnwn 
or  delliieu  Uinndiiry  "  in  the  statute,  the  word 
'■phicc"  is  la  be  received  with  the  widest 
{Miiuiiblu  signitlration,  and  is  not  restricted  to 
the  Hccustiimi'd  legal  divisions  oF  i  he  country, 
such  as  manors, hamlets,  townships  or  pitrislics. 
and  tnay,  Iherururc.  coiisi»t  of  portions  of 
diflurt'iit  tiiwntihi|)s  or  piirishes,  and  a  pliice 
to  composed  hiia  a  "  known  or  dctined 
bnnndary.^'  which  hns  a  physical,  visible  nnd 
notorious  boiiiidHry,  so  that  tliero  can  be  no 
mistake  as  to  its  limits.  Jteff.  v.  Onumere 
lyititl  Hoard.  48  L.  J.,  Q.  B.  131;  S.  G.,  nom. 
linj.  V.  l,aeal  OocerrtT/leuC  Hoard,  8  L.  R.,  Q. 
U.  2Si7. 

Therefore,  where  the  township  of  Oriismcre 
conliiined  certain  Binatl  detached  jionions  of 
the  neighboring  townohips  of  Rydid  and 
Lougiirigg.  whoHy  surroijlided  by  portions  of 
tlic  lownshi|i  of  Grasmcre,  and  included  with- 
in the  boundnry  of  thiit  townslnii.  the  disttict 
so  composed  was  ln-hl  to  be  a  pince  having  a 
known  or  ilehned  boundary  witiiintiie  statute, 
and  an  order  of  the  liiC'il  government  twrnrd 
miule  under  B.  17  of  that  net.  and  M  &  S5 
Vict.  c.  70,  s.  a,  for  the  adoption  of  the  first- 
tni'Dtioned  act   by   such  district,   was  valid. 

RatM  and  •xpeD«ra.]~-By  SI  A  23  Vict.  c. 
BR,  «.  61,  the  district  mtc  slntll  lie  made  anil 
levied  npon  the  occnpier  of  all  siieh  kinds  of 

|ini|)erty  m  by  the  laws  in  r<irce  Tor  the  time 
ii'lnit  are  or  may  be  assessable  to  any  rule  for 
thu  relief  of  the  poor.     The  guardians  of  the 


poor  of  an  extra-parochial  place  mnintiuDinK 
its  own  poor,  and  Mlualed  portly  uithin  *»a 
partly  wiihout  a  bortiugii.  "ccupied  a  »Ofk- 
liouse  in  thi'  part  willmut  thebor-msh,  wliirJ* 
port  was  n  scpiirnte  ilistrii-t  for  llic  |iurpo$i:uf 
levying  distiict  nitcsc— Held,  tiial  tliej  were 
liable  to  n.  disirict  mte  for  worics  in  the  psit 
without  the  borough,  as  occupying  ■  kin-1  of 
property  assessjililu  to  the  poor-rue  widun 
section  55.  ToxleCU  Parh{(twirduiaiiv.  Tm- 
tetk  Park  Lxml  Board  of  Health,  7  Jar,  N.  S. 
860;  SOL.  J.,  M.  C.  154;  8  W.  It  891;  4  L. 
T„  N.  8.  2H3;  1  B.  &  S.  167. 

By  21  &  2-i  Vict.  c.  08,  b.  65,  menoriita 
under  s.  120  uf  tlie  Public  Health  Act,  IMSk 
shiill  be  nddrcF^seil  lo  one  of  her  Mnjesty^ 
principal  sei  rciaries  of  state,  and  by  i.  81^  sit 
orders  made  liy  such  secretary  shall  be  bind- 
ing and  conclusive:— Held,  that  the  interest 
upon  expenses  incurred  by  a  local  board  <d 
health  ran  from  thu  lime  the  amount  due  wis 
nsccrtnined,  nnd  not  from  the  lime  n(  the  first 
demanding,  and  that  the  decision  of  the  sec- 
retary of  Slate  ae  lo  the  amount  uf  the  claim 
for  the  expenses  and  interest  tlietcon  tm 
final.  WalUiigtoa  v.  WUlet,  10  C.  B.,  S.  &. 
707;  lOJur..  N.  8.  flOU;  88  L.  J.,  C.  P.  833; 
12  W.  R.  017;  10  L.  T.,  N.  B.  784. 

By  ai  &23  Vict.  c.  08,8.  55,  the  occupier  of 
any  land  coveri'd  with  water,  or  useil  only  m 
a  railwny  const  rucled  under  the  powers  nfinj 
act  of  parliamcnl:  for  public  conveyance,  a  Id 
be  assessed  to  the  di.strict  rate  nt  one-fiainh 
only  »F  the  net  annusi  value,  as  nsccTtuined 
by  the  last  poor-mie;— Held,  Ihiit  a  wetd'K.-k 
wa3''laiMl  covered  with  water"  wilhia  the 
provision;  nnd  that  a  railwny,  widcli  had 
been  constructed  by  n  dock  company  in  con- 
nection i^'ith  tlieir  dork  and  joining  a  puhlic 
railway  and  caiinl.  under  the  powers  of  their 
pdvato  net,  by  which  ihccompiiny  wasbouad 
to  complete  the  railway  for  the  use  of  Ibe 
public  on  the  payment  of  tolls,  was  a  railwny 
within  the  pniviaion,  ntthougb  it  was  not  cnn- 
structed  to  carry  ]>iisseDgers.  Beff,  v.  A'dt- 
port  Dvek  Compnar.  31  L.  J.,  M.  C.  266;  flL. 
T.,  N.  8.  450;  0  Jur.,  N.  8.  73— Q.  B. 

Kotice  to  ono  who  receives  the  rent  of  land 
de  facto,  without  right  thereto,  saiisfiea  Hie 
provision  requiring  niitice  to  the  owoer.  ciia- 
tained  in  31  &  33  Vict.  o.  US.  s.  62.  fttiv, 
Waterloo  with  SaifarlA  fjxal  Soard  of  ItaihK 
0  Jnr..  N.  S.  1344;  33  L.  J..  JI.  C.  II;  2  H. 
&  C.  700;  II  VV.  R.  333;  0  L.  T.,  N.  S.  338, 

Oenertti  disirict  rates,  mikdu  under  the 
LornI  Qovernmcnt  Act,  arc  not  ivquirri 
within  the  Union  Assessment  Act,  2o  &.  %i 
Vict.  c.  103.  s.  as,  to  be  based  on  the  poor- 
rate  by  reason  of  the  o|ition  given  to  Un-  Iccul 
bimrcl  bj  31  &  33  Vict.  c.  08.  s.  M;  anJ, 
therefore.  Iliey  may  still  bn  biieed  an  a  valua- 
tion madc^  liy  order  of  the  liKal  board,  if  in 
their  juilgineiit  the  poor  law  valuation  list 
under  thu  Union  As^'ssmeiit  Act  is  nu  unfit 
criterion  for  [nuking  them.  Hnrth  Haa'em 
BnUaay  Cvmp/iini  v.  Searhuroush  Ij/cil  Board, 
4  L.  R..  Q.  B.  ll>y;  33  I..  J.,  M.  C.  65;  IT 
W.  R.  ST  4. 

A  railway  cunsirueiod  without  any  porlii- 
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EnentAiry      x^wers,  eventually  sold,   enlarged 

^»^^    wsoci,    by  net  of  ]miliiimeiitf  for  public 

coiiv<*yii.n.<-e,  does  not  enmc  within  s.  65,  as  a 

xa»iluvii.y   oonstructed  under  the  powers  of  any 

«W3t;  of  x>x\rliament,  and  is  therefore  ratable  in 

^tie    full      net  iinnual   value.      North    Eastern 

^CLJli^rMt/    Company  v.  Leadgate  Local  Boards  18 

'W.    «.    ODl;  5  L.  R.,  Q.  B.  157;  89  L.  J.,  M. 

C.   «o  ;    as  L.  T.,  N.  S.  62. 

'Pxo^vrisional  ord«nu]--By  21  &  22  Vict.  c. 
©8,    XV 1 1  Ich  incor|>orate8  the  Lands  Clauses  Act 
of      lS-4:0,    |)ower8  are  given   whereby    local. 
^onrilv^    of  healtii  may  compulsorily  purchiise 
lands  Tor  certain  purposes;  but  such  powers 
ccixi   only  he  a(*quired  by  certain  notices  Ix'ing 
given,  and  obtaining  a  provwional  order  from 
tiie  s*-cretary  of  stale,  which  order,  however, 
la  ncjt;  t(>  be  of  any  validity  unless  condrmed 
l>y  Hn  act  of  parliament,  and  which  act  parties 
fkgjrrieved   are  to  be  at  liberty   to   petition 
fiLgskinst  and   oppose:— Held,  that  such  pro- 
visional order  of  the  secixitury  of  state  is  not 
one    that  Ciui  be  removed  for  the  purpose  of 
\>ein^   quashed.      Fretoen  v.   Hautings  Jjocal 
Soa^rd  of  Health,  12  L.  T.,  N.  8.  846;  13  W. 
R.  678;  11  Jur^,  N.  a  (570;  84  L.  J.,  Q.  B. 
159;  6B.  &S.  401. 


Conbon* 


Cobgcr. 


I.     Rights.     See  Boarding  and  Lodging 
House  Keepeu;  Innkeepbb;  Land- 
loud  AND  Tenant. 
II.  Protection    against    Distress.      See 
Distress. 
m.  Franciiibb.     See  Election  Law. 
IV.  Larceny  by  Lodgers.     See  Criminal 
Law. 


£obging-i|ou9C0. 

SUtates.]— 14  di  15  Vict  e.  28,  extended  hy 
10  <ft  17  Vict,  c.  41,  and  n  d  12  Vict,  e,  03, 
«.  00,  regulate  common  hdging  houses ;  and  li 
d  15  Vict,  c,  34,  amended  hy  29  d  30  Vict.  «. 
28,  and  30  dZl  Vict,  e,  28,  the  laboring  classes 
lodging-houses. 

Registratioa.] — A  lodging-house,  where 
hawkers  and  persons  of  a  similar  class  are 
received,  staying  for  various  periods,  having 
their  meals  in  one  room,  and  (>aying  sixpence 
a  night,  is  a  common  lodging-house  within 
the  meaning  of  the  Public  Hcidth  Act,  1875, 
and  therefore  requires  registration.  Langdon 
▼.  Bwulbent,  87  L.  T.,  N.  8.  434— C.  P.  Div. 


£loBb*0. 


L  CoFFEB  House.     See  Insukancb. 

U.  BonDS.    See  Bond;  Public  CoMPAirr. 


L  The    Corporation;    Freeken   and 
Officers;  RionTs  and  Powers,  8084. 
IL  Aldermkn.     See  Corporation  ;  Jus- 
tice OP  THE  Peace. 
ni.  Brokers  in.     See  Broker. 
IV.  Courts   of.      See   County   Courts; 
Inferior  Courts. 
V.  Customs  of.     See  Custom  and  Pbb- 

SCRIPTION. 

VI.  Foreign  ATTAcnaiENT.  See  Infbriob 
Courts. 
VII.  Ancient  Windows.     See  Light  and 

Air. 
Vni.  Markets.     See  Markets  and  Faibs, 
IX.  Tithes.     See  Tithes. 
X.  Police.     See  Policb. 
XI.  Sheriffs.     See  Sheriff. 
XII.  Metropolis.     See  Metropolis. 

I.  The    Corporation;    Freemen  and  Of- 
ficers; Rights  and  Powers. 

Preemen.]— fl9  &  20  Vict.  c.  81,  s.  4, 
exempts  from  stamp  duty  the  admissum  of  per- 
sons to  the  freedom  of  the  eity  of  London  by  re- 
demption. 

IS)  <&  20  Vict.  c.  81.  t.  *J4,  repeals  the  city 
custom  as  to  the  disfrilnition  of  the  profterty  of 
freemen  dying  intestate  on  and  after  the  \st  of 
January,  1857,  and  distribution  of  their  pet' 
sonal  estate  is  to  he  as  if  no  snch  aistom  had  ever 
existed.  See  Chaj)peli  v.  Uaynes,  4  Kny  &  J. 
103;  27  L.  J.,  Chanc.  330;  Blunt  v.  Umk,  8 
Jur.,  N.  S.  105;  20  L.  J.,  Cbanc.  148,  as  to 
previous  law.  J 

Attorney.] — No  municipal  corporation  but 
that  of  Loudon  can  appoint  an  attorney,  ex- 
cept under  the  coq)orate  seal.  Arnold  ▼. 
Poole.  4  M.  &  G.  800;  5  Scott,  N.  R.  701;  2 
D.,  N.  S.  574;  7  Jur.  053;  12  L.  J.,  C.  P. 
97. 

Water-bailiA] — ^Tbere  is  no  custom  in  Lon« 
don  giving  the  water-bailiff  power  to  cut  un- 
lawful nets  or  seize  fish.  Bulbroke  v.  Ooodeve^ 
1  W.  Bl.  509. 

Sale  of  hay  and  straw.]— [19  A  20  Vict, 
c.  114,  ]}rohihUs  mixing  hay  or  straw  with 
foreign  matters  fraudulently,  to  increase  the 
toeigfit,  within  Vie  eity  of  London,  or  thirty  mile$ 
thereof] 

Goal  and  wine  dnUes.]— [By  81  <&  32  Vict, 
c.  17,  24  €fe  25  Vict.  e.  42,  and  20  d  27  Vict.  c. 
40,  are  continued,  and  the  London  coal  and  wins 
duties  are  continued  and  appropriaUd  for  a 
further  period  of  seven  yea/rsfrom  1872.] 

Porterage,  pilotage,  Ao.]— The  rights  of  the 
city  of  London,  and  of  the  parties  appointed 
by  them,  to  the  unshipping  and  porterage  of 
aliens'  goods  imported  into  London,  are 
wholly  abolished  by  3  &  4  Will.  4,  c.  00, 
whether  these  goods  arc  consigned  to  British 
merchants  or  to  aliens  resident  there.  Collyer 
V.  Stennet,  5  Scott,  N.  R.  34 ;  4  M.  &  G.  070 ; 
12  L.  J.,  C.  P.  73. 
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Tlic  |iort  of  London,  for  the  purpose*  of 
pilotagu,  extends  to  Yaotlet  creek.  Gtatrai 
Steam  A'angatian  Companjf  v.  Brituh  Coltmial 
SUam.  Ship  Company,  1«  L,  T.,  N.  8.  357;  87 
L.  J.,  Eich.  IDl:  3  L.  H.,  Eicli.  380;  m£- 
flnnei].  38  L.  J.,  Excl).  97;  4  L.  R.,  Exch. 
238— Exch.  Cham. 

Oyster. metan.]— The  deputy  day-metera 
of  tlie  city  of  London  are  entitled,  by  imme- 
morial custom,  to  the  excluBJve  ng-lit,  by 
the mi^elve^  anil  their  servant!,  of  measuring, 
sboveling,  iiidoading  and  delivering  all 
oysters  brought  in  any  boat  or  vessel  for  sale, 
along  tlic  river  Tliames,  to  any  place  within 
the  limiLB  of  tile  port  of  London,  and  to  re- 
ceive a  rcHSnnablc com])eii8atioii  for  so  doing; 
aod  a  jury  found  that  8i.  for  every  score  for 
the  first  100  bushels,  and  ii.  for  every  score 
of  huahels  of  the  rEmaindcr  of  a  cargo,  was  a 
ressoiiabte  recom[>eiiso  to  tliem  for  the  labor 
of  shoveling,  unloading  and  delivering  ont 
tlie  oysters,  exclusive  uf  tlio  sums  paid  to  the 
corporation  of  Loudon  for  metuge,  under  11 
Will.  3,  c.  24,  B.  7.  The  meteni  are  not  tl>er«- 
foro  bound  to  perform  in  tlieir  own  persoos 
the  manual  Inlior  of  shoveling,  &c.,  but  arc 
bound  to  provide  nilBcieni  men  for  tlie  pur- 
pose, and  nre  liable  to  an  action  in  default  of 
doing  BO.  Uybojtme  v.  Cri^,  4  M.  &  W. 
320;  8  C.  A  P.  307. 

U|)on  a  bill  by  some  against  the  others  of 
t.hedL'pulydayiiysler-meterd  having  the  exclu- 
sive riglit  of  sliovi-Uug,  unloading,  and  de- 
livering ojntcrs  within  the  |>ort  of  Lon'lon, 
for  an  account  and  equal  apportionment 
among  the  meters  oF  thcscoroge  dues  received 
by  them,  o  decree  was  auide,  founded  on  the 
imini'morial  enistencc  of  the  body  of  meters, 
which  wns  held  to  lie  proved,  notwithstand- 
ing the  meters  were  originally  lalwrcra,  and 
that  they  habitunlly  descrilied  themselves  as 
•crvants  of  the  corporation  of  London. 
Thompton  t.  DanUl,  10  Uaro,  200;  17  Jur. 
773;  22  L.  J..  Chanc.  607. 


toth  €l)amellor. 

BUtat**.]— [By  14  &  10  Vict.  c.  83,  s.  17, 
MJLS&ie  Vict.  c.  87,  B.  16,  net  yearljf  talar]/ 
u  lO.OOOZ. 

By  15  &  16  Vict  C.  80,  s.  60,  rairing  Lord 
Char%e^hr  may  deliver  written  judgment* 
wilhtji  »ix  week*  aj'ttr  rtiigning  tk»  Grtat 
Seal] 

Powen  In  BooUand.]— The  Lord  Chancel- 
lor, though  Chnn'iellor  of  Great  liritnin,  has 
only  certain  RtRiltitory  powers  in  Scotland, 
which  are  ^-.t  ol  a  judiciiil  nature.  Stnart 
J.  BaU,  '4  'J.  L.  Cas.  440;  8.  0.,  Stuart  v. 
Jf<wr«,  7  (jr.,  N.  S.  I12»;  4  Hacq.  H.  U 
Cas.  40. 


Cores'  OVct. 

See  PUISOKEB. 

Corb'B  002. 


S.OX&S  ((Jonsc  of). 

6cc  Parliament;  Peer  and  Pebrask. 


£03S. 


See  Iksobancb. 


Coat  Secuvitica. 


Cottcvg. 

statutes.]— 10  &  7Wi11. 4,  c.  60,  pnAtUtoOi 
adptrtidng/m-eiga  and  other  iUegal  lotttrit»  i» 
El-gland. 

By  0  &  10  Vict,  c.  48,  atta^iatinnifar  Oa 
diftri/iuti-ia  of  fPnri-a  of  art  hy  lot  are  le^littJ 
if  ckaHen  are  obtained.  ] 

What  lotteries  illegal  within  the  sUtnlB.]- 
A  horse-race  being  about  to  be  run,  tlie  pliiiul 
iff  and  one  hundri'd  and  fifty-four  oilier 
persons  subscrilicd  II.  n|iiece,  which  wii 
dejiDsited  with  the  defendant  on  tiic  trrmi 
that  the  name  of  each  subscriber  alii'ulit  be 
writttrn  on  a  curd,  ond  tlio  nnme  of  «".''! 
of  the  liorscs  written  on  another,  and  titer. 
tlie  two  si'ts  of  caids  plocei)  inn  box,  ti"l 
tlie  cards  should  be  drawn  by  chance  rran 
euch  of  the  boxes,  and  the  person  wliow 
nnrac  should  be  drawn  next  tiftcr  tlie  nains 
of  the  winning  horse,  should  bo  cntilli'd 
to  receive  lOOi.  from  the  entire  fumi;— 
Held,  an  illegal  lottery  within  10  A  It  Will. 
3,  c.  17,  nnd  42  Goo.  3.  c.  JID.  Aifport  v. 
Hull,  3  D.  &  L.  233;  1  C.  B.  974;  0  Jur.  UW; 
14  L.  J.,  C.  P.  373.  8.  P.,  Gaily  v.  FUld  9 
Q.  U.   431;  10  Jur.  080:  15  L.  J.,  Q.  U.  40?. 

A  C(iiu|miiy  consisting  of  a  number  o' 
persons  sulit^cribiiig  small  sums  was  formn' 
for  liic  purpose  of  buj'ing  hi  ml.  en-ctin^ 
dwellings  tliereon,  and  alhxling  the  SHiue  V> 
the    subscribers.     The    alkitmcul    dciKuJed 


LUNATIC.     I. 


•n  the  result  or  a  bnllot.  Qiiierc,  trlicthcr 
vtCs  \llug«l  ai  bclog  contrary  to  tlic  Lottery 
ts,  or  wliethcr  it  fell  within  13  Quo.  3,  c. 
a.  11  ?  O'Connor  y.  BrmUhaio,  S  Eich. 
S;  30  1>.  J.,  E»ch.  28. 
TY\K  prolamine  nf  an  entertainment  stated 
vt  nt  its  coiiclosion  the  proprietor  "would 
siributc  iimong  his  audience  a  shower  of 
Id  and  silver  treiisuree  on  a  scale  utterly 
ilhout  pnrallcl,  bc-sidea  a  shower  of  emallcr 
'csents,  all  of  which  wnuld  be  immrtiiill; 
vide<l  among  the  ondi'-nce  and  given 
wny."  The  public  was  admitted  on  pur- 
i:ising  tickel-i,  whicli  were  Dot  oumbered. 
he  ecata  of  Ihe  audience  were  numbered. 
L-t  tlte  coDcliision  of  the  entertainment  the 
roprietor  called  out  a  number  on  a  sent,  and 
cUvured  one  of  the  articles  to  the  person 
>ccap;iDg  that  sent,  and  in  that  war  dU- 
ribiitedull  the  arliclcs  among  Ihe  Budieiice: 
-Uuld,  a  lollery.  within  4a  Geo.  3,  c.  119,  s. 
i.  MorrU  v.  lilaeimaa,  2  U.  A  C.  912;  10 
lur.,  N.  8.  520. 

Efivct  upon  validity  of  agrMmMits.]— An 
agreement  to  sell  and  convey  laud  for  the  pur- 
\>osc  of  being  resold  by  inttery  is  in  contrn- 
veiitiiin  of  the  12  Uio.  2,  c.  28,  and  a  deed 
afterwards  cxccuied  to  secure  the  payment  of 
tlie  price  of  Ihe  land  so  convcytia  is  void. 
Ji^her  V.  Bridget  (in  error),  3  El.  &  Bl.  (M3: 
1  Jur.,  N.  a  157;  24  L.  J.,  Q.  B.  l&5;aC.L. 
It.  fl2a-Exrh.  Cliam. 

In  nn  action  for  money  had  and  received,  a 
plea  that  the  m"ney  was  the  amount  of  a 
prize  ia  an  illegnl  lottery  licid  by  defendant, 
and  tliut  he  paid  over  the  amount  to  one  whom 
he  conceived  to  be  the  winner,  and  who  wus 
entit  led  to  receive  and  retain  the  money,  is 
bad  for  dupiiclly.  Uolnu*  v.  Lock,  1  C.  B.  liU. 
lodictmetit;  arldence;  conviction-] — By  10 
Sail  Will.  S,  c.  lT,s.  1,  lotturic<<  are  declared 
to  be  common  and  public  nuisances;  a.  2, 
which  came  into  operition  on  a  subsequent 
dny,  rendered  persons  keeping  lotteries  liable 
to  a  penally,  to  be  sued  fr>r  by  informa- 
tion or  action.  The  43  Geo.  8,  c.  119,  con- 
tains similar  cnnctmonts  with  regard  to  lot- 
teries, called  "Litlle  Gom:"— Held,  on  an 
indictment,  contnining  counts  for  keeping  a 
lottery,  framed  upon  these  statutes,  that  the 
counts  were  good  and  the  offense  indictable. 
lie;/.  V.  CraatAaa,  Bell  C.  C.  80;!;  8  Cox  C. 
C.  875;  30  L.  J.,  Mug.  Cas.  88;  0  W.  It.  68; 
3L,  T.,  N.  B.  610. 

C.  k«pt  an  eating  honse,  and  sold  tickets 
for  what  was  culled  the  Great  Eastern  Honey 
eiub,  in  respect  of  wliich  prilea  were  drawn; 
■nd  the  holders iif  the  tickets,  whose  numbers 
were  drawn  for  prizes,  received  the  same,  snd 
C.  delivered  nut  the  prizes  to  such  ticket- 
holders;— Held,  that  this  evidence  was  sufB- 
eient  to  support  a  conviction  against  him  for 
Iceeping  a  lottery,  but  was  not  sufficient  tj> 
(upport  a  conviction  for  keeping  a 


ErocMdIngi  for    pen altlM.]— Proceedings 
for  the  recovery  of  penalties,  relating  to  lot- 


teries, contrary  to  42  Geo.  3,  c.  119,  must, 
since  the  40  Geo.  3,  c.  48,  a.  SD,  be  aued  for 
in  the  name  of  the  attorney -general,  Wid  not 
before  mil^istnites,  whether  the  lotteries  arc 
private  or  stiitc  lotteries.  Ji«g.  v.  TuddeH' 
ham,  9  D.  P.  C.  937;  5  Jur.  871— B.  C. 

The  printer  of  a  newspaper,  publishing  an 
illegal  proposal  for  gambling  in  Ihe  lottery, 
incurred  a  penalty  under  22  Geo.  3,  c.  47,  a. 
13.     King  q.  t.  v.  Smith,  4  T.  It.  414. 

As  to  prohibition  and  punishment  of  il- 
legal gaming,— see  Gaxino  amu  W«aERino. 


Cnggogt. 

See  Casiukr. 

Cunatic. 

L  iN^nniTioKB ;    ComnseioKS  db  Lit- 
NATico  iKqciBENDo,  8888. 

II.    CoRFtNEMBNT    AND    RbBTHAINT;     AbX- 

LDMS,  8SSI. 

III.  PitoPBRTT;  Maintenance,  86B9. 

IV.  Contracts  and  Dbalinos,  8705. 

V.   ACTIOSS  BX  AKD  AOAINST,  8710. 
VI.    COHPSTENCT  AH  WiTNEaBEB.       Scfl  Evi- 

VII.    TSSTAMENTAET  CAPACTTf.       8cO  WiLL. 

Vlil.  MiknittAOE.     See  Uusband  and  Wifb. 
IX.  Paupbrb.     See  Puon  Lait. 
X.  btPiiiBOMUENT  FOB  Debt.     See  Pris- 


I.  iNquisiT 

BUtntM.l— [16  &  17  Vict.  0.  70  (The  Lu- 
nacy Kegnlation  Act,  1833,  see  s.  0),  regulatM 
the  pTOCuding*  under  a  eommittion  of  lunaey, 
and  eontolidata  and  amend*  ali  aeU  rggpeettTtg 
Itinatia  »o found  by  iiupittition,  and  tlieir  prop- 
erty. 

By  17  &  18  Vict.  c.  13,  s.  2,  atiunding  19 
S  17  Via.  e.  70,  the  Lord  ChaneeUor  may  em- 
power the  eommittea  of  the  ettate  of  any  lunatio 
to  grant  leaie*  binding  on  the  unu  in  tail  otuI 
remainder-man. 

33  &  28  Vict,  c-  86  (The  Lunacy  Regulation 
Act,  1862),  further  ameadt  the  l/mi  of  eommii- 
tiont  of  lunaey,  and  for  viriting  lunatic*,  and 
charging  their  property  with  the  anU  and  debt* 
of  their  maiateaanea.  ] 

Jtul«diotioii|  and  whtn  conunlisloit  may 
tuue.]^When  a  person  had  been  tried  upon 
a  criminal  charge,  and  ocqiiitled  on  the 
ground  of  his  insanity,  ana  was  thereupon 
cooBncd  in  a  lunatic  asylum  under  89  &  40 
Geo.  3,  e.  04,  the  Chaacelhir,  upon  the  appli- 
cation of  a  creditor,  issued  a  commission  of 
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— c. 

A  ciimmiBsinn  of  lunacy  mny  issue  ngaitiat 
an  alien.  Burvitimki,  In  re,  1  Ph.  875;  8  Jur. 
157;  13  L.  J.,Cliann.  69. 

A  Poriii<^i»c  gcntlcmnn  whose  domicil  wna 
in  Purmgal,  whose  |iroperry,  with  a  very  tri- 
fling eiccpiioQ,  was  in  Piirtugat,  and  whi)!>e 
wire  and  nnlf  child  were  reBidiD<r  there,  be- 
cnmu  liiniitic  iii  Englnnd.  and  had  been  sn  for 
some  ycHrs.  A  peltiinn  was  presented  l>y  his 
relations  in  Englnnd  for  no  in<)airy  ila  to  hii 
stiite  i>[  mind.  Pniceedingfi  in  lunacy  were 
M  the  Bi'ine  lime  laki-n  in  Portugal  by  his 
wife,  and  the  Purluguesc  court  issued  a  re- 
quest to  the  English  eourts  to  inquire  into  his 
state  of  mind.  The  wife  applied  in  En^tlnnd 
to  hiive  RQ  inquiry  as  to  thu  time  when  the 
hinacy  cnmmenrcd,  it  being  desireil  by  the 
Portuguese  court  that  such  inquiry  blionld  be 
made  in  Eagland:~IIeld,  tliat  the  25  &  20 
Vict.  c.  8U,  B.  3,  does  not  take  away  tlie  power 
cf  the  court  to  direct  such  an  inquiry  where 
Special  circumstances  rend i-r  it  desirable.  Sat- 
Umaivr,  la  re.  9  L.  R.,  Ch.  677. 

Held,  thnt,  under  the  circumstances  of  the 
case,  such  an  inquiry  ought  not  to  bo  directed, 
as  it  was  not  req'jired  for  any  purposo  of  the 
proceedings  in  England,  and  the  finding 
might  nflei't  other  parties  who  could  not 
ctlectitally  intervene  in  the  inquiry,  and  yet 
would  probably  be  treated  Id  Portugal  as  con- 
cluded by  it.     III. 

Upon  a  petition  for  inquiry  intn  the  alleged 
lunacy  of  S.,  whii  was  resident  in  Australia, 
but  whose  property  was  wholly  situate  in 
England,  tlie  court  ordered  an  inquiry  before 
H  jury  In  Middlesex,  and  gave  permission  to 
the  petitioners  to  take  priiper  steps  to  brinsj 
him  to  England.  Seott,  la  t-e,  S3  W.  R  748 
— L.  JJ. 

The  Chancery  Division  has  jurisdiction  to 
give  directions  as  to  the  guardianship  and 
mainlennnce  of  a  person  of  utisound  mind  not 
BO  found,  but  wilt  not  exercise  it  unless  the 


.   Dlv. 

-n. 

Proceadingi.]— On  application  to  the  Lord 
Chancellor  for  that  purpose  by  a  person  found 
lunatic  under  a  commission,  leave  to  traverse 
the  inquisition  is  a  matter  of  right  Cutn- 
mi/iff,  In  re,  1  De  G.,  M.  &  G.  637;  16  Jur. 
483;  21  L.  J.,  Ohanc.  753,  758. 

A  stranger  in  blni>d  to  a  lunatic,  who  is 
interested  under  a  will  made  by  the  lunatic 
iHifore  the  cammeacement  of  the'  lunacy,  will 
not  be  allowed  to  attend  the  proceedings  in 
tholunacy.  Scarlett,  In  r*,  39  L.  T.,  N.  S. 
332;  21  W.  B.  717;  8  L.  B.,  Ch.  739. 

According  to  the  practice  in  lunacy  no  per- 
son except  the  parties  and  those  claiming 
under  them  may  as  a  right  inspect  the  pro- 
cci'dings;  other  jiersotis  chiiming  the  right 
to  do  so  must  ninke  a  case  for  the  purpose. 
Wood,  la  n,  4  De  G.,  J.  &  S.  184. 


Between  ilic  prescntiition  of  a  petition  for 
an  inquiry  in  the  case  of  an  alleged  lunalie 
and  the  olliciii]  flndilig,  lie  mn;  be  restrained 
by  the  court  from  leaving  the  jurisdit-tina. 
and  his  property  may  be  protected  fn)ni  aiij 
dispositiiiu  or  misuse  by  which  the  parpoec  of 
the  inquiry  might  be  fruaruied,  but  ibis 
interference,  being  pro  visional,  anil  on  If 
allowed  as  subservient  to  the  invcsiipaliou. 
cannot  ci>  i-xiat  with  nn  order  prohibiting  th« 
proseciitiiiu  of  the  Inttcr.  IjuvsUt,  la  re, 
WaUh,  Ei  jnrle,  S  Ir.  R.,  Eq.  500— Ch.  Apii. 

As  to  proof  of  inanity,— see  this  title,  IV. 

CoBt«.  I  -  Costs,  projjcrly  taxed,  of  suing  out 
a  commission  of  lunaey.  arc  a  debt  as  iguinst 
llioassct.4  left  by  a  lunatic,  although  it  the 
death  of  the  lunatic  a  traverse  of  the  hinwy, 
leave  fur  which  had  been  obtained  npoti  the 
luitnlic'sown  application,  was  [woding.  (7HM- 
niiHji.  Tn  re,  18  Jur.  181;  33  L.  J.,  Oiaiic. 
301— L.  J. 

When  an  inquiry  as  to  the  lunacy  of  a  sup- 
posed luniilic  had  bueo  based  upon  the  nptrt 
of  the  coiuinis.4ioners  in  lunacy,  and  had  rr- 
Bulted  in  his  l>eing  declared  of  sound  mind, 
the  court  ordered  the  coats  of  the  proceeding* 
in  lunacy  and  of  the  inquiry  to  be  paid  cut  of 

the  auppo.ied  lunatic's  estate.      C ,  In  rt, 

10 L.  ft.,  Ch.  75;  23  W.  B.  377. 

On  n  |ii.'(ition  for  an  inquiry  in  lanact,  the 
medical  visitor  was  directed  to  visit  the 
alleged  liinptic,  and  on  his  report  an  inquiry 
WHS  directed,  on  which  thi  iiresed  lunatic 
was  found  snnc.  The  petlrioner  was  only  a 
neighbor  oF  ibe  alleged  lunatic,  nnd  it 
appeared  that  he  was  induninified  bv  his 
solicitor  ngiiinst  co^ts.  On  an  applicatioa 
by  the  pclilioner  fora  payment  of  liis  ci^n 
out  of  the  estate,  and  u,  cross  application  ta 
charge  llic  petitioner  with  all  the  cost*;— 
Held,  under  the  circumstances,  that  do  order 
should  be  made  OS  to  coats.  S.,  In  r«.  4S 
L.  J.,  Cliiiuc.  DJv.  333;  4  L.  II.,  Ch.  Div. 
301;  35  L.  T.,  N.  S.  828;  25  W.  11.  133- 
C.  A. 


Efiect  of  inquiaition;  finding,  In  ganulL^— 
Where,  to  an  action  against  executors  on  ths 
bond  of  ihtir  testator,  they  pleaded  non  est 
factum,  and  set  up  lunacy  as  a  defense  at  the 
triri;  an  inquisition  taken  under  Ibe  commis- 
sion of  tunauy  ngainat  the  testator,  after  tbe 
execution  of  the  bond,  Ending  that  he  lind 
been  a  lunatic  from  a  day  antecedent  to  tlui, 
without  any  lucid  interval,  is  admissible. 
Votddtr  V.  Si/k;  8  Camp.  126— Elleaborough. 

On  a  bill  in  equity  to  set  o.'iide  deeds  and 
recoveries,  on  the  ground  of  the  lunacy  of  the 
party  nt  the  lime  he  executed  thcm:--HeliJ, 
tliat  the  finding  uf  the  jury  on  an  inquisiiion, 
whicli  over-reochctl  that  period,  afforded  a 
presumptiiiu  thnt  he  waa  then  insane;  but 
there  being  some  evidence  thai,  after  the 
time  ^-hf.'n  the  lunacy  was  stated  to  hsve 
commenciEl,  the  party  was  not  of  unsound 
mind,  an  j^i^uc  was  durectcd  to  inquire  whether 
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he  «ras  of  iiDsnuiid  min'l  ot  tlie  time  of  execut- 
ing tlio  ili.'cUs.    JTrrite/t  v.  ,Wai/itBiiring,  2  Buav. 

riiimgih  thtifinillu^  uf  a  (ktsod's  insanitj, 
liy  sji  inquisition,  ujioii  a  cmniiiiB^inii  ot 
litnitc;.  is  nut  Itindin-;  on  lliini  parties,  alill  it 
d<»tn>ye  the  uitiiml  [)resuinption  in  favor  of 
SHit.ty,  mil  ciuU  tho  burden  of  pnmng  tile 
pcTBOii's  Siinitj  on  tlic  party  nlleiiing  it. 
S/UK't-v.  W.ttU,  11  Btiiv.  100;  IS  Jur.  444. 

A  <U-ed.  though  ovvr-rcai'hed  lijr  the  End- 
ing or  an  ini|uisiti<>n  in  lunacy,  is  lint,  tliei-e- 
fiTc,  owM'ssarily  [iriml  facie  void.  J'tcaht  v. 
Riel.'ird*.  18  [feav.  300;  18  Jur.  537;  23  L. 
J.  Cliunc.  537. 

Oh  a  claim  by  a  vendor  for  spcciSc  per* 
forinaiici;  liy  the  vendee,  found  by  inquiaiiion 
tn  huvi-  itcon  liiniitic  at  the  time  of  the  con- 
trart,  a  cuutt  nf  equity  dcclarMl  the  contnu't 
to  liiive  been  null  nod  void,  and  ordered  tlic 
residue  of  llie  dc|iosit.  after  deducting  the 
vendor's  costs,  cliargca  unil  eJii>cnses,  to  be 
rcpiiid  to  IJic  committee  of  tlie  tunntlc's 
esfcite.  Frott  v.  Brnt-m.  17  Jiir.  300;  22  L. 
J.,  Clinnc.  033— Wood..  V.  C. 

An  ini[Uisition  finding  a  person  lunatic  ie 
priin4  f:icie  cvideoce  of  iiisniiity,  but  where 
leiive  Iiiis  been  granted  to  traverse  the  same, 
thin,  in  [lart,  rebuts  the  evidence,  and  enticlcB 
a  creditor  to  iin  imuu  to  try  the  question  of 
the  fMirty's  Kinity  on  n  day  on  which  n  deed, 
subsequent  to  the  finding,  and  objected  to  as 
iavaliil  by  reason  of  insanity,  lias  iicen  exe- 
cuted by  the  lunatic.  EUioU  v.  Inc^  8  Jur., 
N.  S  507:  2tl  L.  J.,  Clianc.  881;  7  DeG.,  M. 
&  G.  47,1. 

—  of  f oroign  inqnikitions.] — A  person  found 
a  lunatic  by  a,  C'im]ielent  jurisdiction  in  a 
foreiirn  country,  may  be  considered  a  lunatic 
in  England.  Oillam,  Ex  parte,  2  Ves.  jun. 
388. 

As   to 
foreign  c 

Bnperaedinf  conuninlon.]— Tlio  Lord  Clian- 
ccilor  will  not  in  general  supersede  a  cominia- 
eion  of  liiDHCy  after  venlict  without  seeing 
the  lunatic.     Oorden,  In  re,  2  Fh.  242. 

Tlie  court  never  supersedes  n  commission 
without  the  clearest  evidence  of  the  lunatic's 
'  restoration  to  soundness  of  mind;  and,  or- 
dinarily, it  is  the  pnictice  nnd  the  duty  of  the 
court  to  satisfy  itself  in  this  respect  by  a  per- 
aonal  examination  of  him.    lb. 


SobU  ^ 


II.    CoHnNEUSKT  AND  RESTRAINT;  AflYLDMS. 

RJf  ht  to  nntraln  Inoatici,  wtun  dongerona.] 
— Any  man  may  justify  an  assiiult,  when  it  is 
to  resiriiin  thu  furyof  a  lunatic  and  prevent 
misclii'f.     /irwkiiiaa  v.  Uopkint,  LoITt,  243. 

At  common  law  a  medical  man  may  justify 
neasurea  necessary  to  restrain  a  dangerous 
Innntic  So  also,  if  he  ie  called  in  to  attend 
a  person  sulTeritig  under  deliriun;  tremens,  he 
may  justify  bucIi  measures  ns  arc  reasonably 
necessary,  cither  to  cure  him  or  to  restrain 
liim  from  doing  miscliief,  bo  long  aa  the  fit 
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lasts,   or  it  is  likely  to    return. 
Waken.  3  F.  &  P.  828— Itnini  well. 

In  ail  action  agaluKt  two  medioil  men,  for 
having,  with  otiier  perwus,  unlawfully  en- 
tered tlie  house  of  the  plaintiff,  and  a-.>^iilled 
and  im|irisoned  her  therein,  they  pleadiiijt 
only  not  guilty,  mid  leave  and  lici^nsu;  ana 
tlie  ease  bcini;  that  sUu  hn>l  called  Ihcm  l)0th 
in  OS  her  medical  attendants,  and  had  asked 
them  toxeml  a  nuri^!,  and  that  they,  at  Ilio 
desire  or  hi-r  friends,  sent  not  only  a  female 
nurse,  but  also  a  male  attendant,  who  wcr« 
both  enga^d  by  the  plul.itilf's  trii'nds,  but 
to  whom  the  defendants  gave  dirccthiiis,  and 
against  whom  the  plaintiff  alleged  ceriaia 
acts  iif  Tiiilent  roitruint  and  coercion;  tha 
defense  being  that  she  was  suffering  under 
delirium  tremens,  and  tliat  there  was  no  more 
restraint  than  neceswary  as  a  part  of  medical 
Ireatiiient:- Held,  that  if  this  was  so,  uvea 
assuming  tliat  the  defendanis  were  n.'S|H>(isi< 
ble  for  the  aets  of  tlio  attendants,  tliere  ivas  a 
jostitiCHtion  In  law.  had  it  been  so  pkiidud. 
Synm  v.  Pratr,  3  F.  &  F.  8.tO— Cockiiurn. 

By  un  act  regulutinn  the  relief  and  employ- 
ment of  the  poor  of  R  parifh.  and  for  other 
local  purposes,  it  was  eiiai'ted.  that  no  aelton 
should  be  commenred  agaio~t  miy  person  for 
anything  done  in  pursuance  of  that  act,  until 
after  twenty-one  days'  notice.  In  sii  action 
against  pnrish  ulBcurs  appointed  under  tlie 
act.  for  imprisoningaparty  in  tlie  workiioiise 
upon  a  suppitsitiou  t  hat  he  wns  in  a  dangerous 
state  of  insanity:- Held,  thiit  ihey,  noi  hav- 
ing pursued  tlie  eourse  pointed  out  to  parish 
ofSeers  by  0  Geo.  4.  c.  40.  witli  regard  to 
pauper  lunatics,  and  therefore  not  being 
protected  by  that  Hiatule,  were  not  entitled  lo 
notice  of  action  under  the  local  act.  Eliot  t. 
AtUn,  I  C.  B.  18.  . 

—  under  msdloal  certificates.] — A  medical 
rosn  is  nut  warranted,  merely  on  atutementa 
made  by  tlic  relations  of  a'|]ersou  suppof<od  to 
be  insane,  in  sending  men  to  take  him  into 
custody,  and  confine  him,  uiiIchs  he  i&  satis- 
fied, from  those  statements,  tiiat  such  a  step 
is  necessary  to  prevent  some  immediate  injury 
from  being  done  by  the  inilividuul.  either  to 
himself  or  to  other  penons.  AniUnl'i'i  v. 
Burraat,  4  O.  A  P.  310— Tenterden.  See  5 
Vict,  c  4,  i.  3. 

To  an  action  for  imprisonment  of  ttte 
plaintiff,  a  plea,  that  he  conducted  him-«lf  as 
a  person  of  unsound  mind,  nnd  iaeompcteul 
to  lakecnrc  of  himself,  and  proper  to  betaken 
ch^irge  of  and  detained  under  due  care  and 
treatment;  that  two  medical  certificates  had 
been  given  by  ])ursons  authorized,  according 
to  tbo  provisions  of  the  8  <&  »  Viet.  c.  100, 
and  16  &  17  Vict.  c.  90,  certifying  that  he 
was  of  unsound  mind  and  proper  to  be  taken 
charge  of  anrl  detuincil;  that  the  defenduot 
had  notice  of  the  certificates,  and  had  reason- 
able and  probable  gniunds  for  bL-lieving.  and 
did  believe  (hem   to  be  true:    and    that  the 

SlaintiS  wasof  unsound  mind;  and  that  the 
efendant,  being  iiis  uncle,  and  a  proper  pcr- 
soD  to  cause  him  to  be  token  in  charge  uid 
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di.'ti^ned,  AiiJ  Tnr  the  nituscB  aforesaid,  cauM 
him  to  l>e  Inken  (tlinr)(e  of  nod  demiiied  rh  s 
person  of  unsound  mind,  ia  a  bnd  pica,  inns- 
much  as,  at  L-i<mmon  Iitw,  the  defeadiiDt  would 
be  jiislided  only  if  tlic  plaintifl  was  nctuallj 
losaDe  at  the  time,  which  the  plen  did  not 
allege,  and  tlio  protection  giren  1>j  8  ds  9 
Vict.  c.  100,  i.  99,  to  iinrties  duly  and  bon& 
fide  acting  undur  certincatee  and  nn  order  for 
conSDcment,  does  not  extend  to  the  parly 
making  ttiu  order.  Fletditr  v.  fUleAer,  1  El. 
ft  El.  420;  5  Jur,  N.  S.  678;  38  L.  J.,  Q.  B. 
184. 

Eveoaesuminglltnt  aperaon  isof  sound  mind 
when  conveyed,  under  proper  nnthority,  to  a 
lunatic  asylum,  it  would  not  be  illegal  on  the 

KirtoF  the  keu|icrs  oF  the  asylum  to  detain 
m  unlil  they  had  proper  authority  for  his 
discharge.  Mackiatoih  v.  Smith,  4  Mscq.  H. 
L.  Cos.  913. 

A  medical  man,  who  tias  merely  signed  a 
ccrliHcate,  and  has  done  nothing  more  to- 
wards causing  Ihe  conQncmeutof  a  lunatic,  la 
not  liable  in  trespass.  Nor.  if  lie  tuis  merely 
consulted  another  medical  man  who  has 
signed  the  otiier  certificate,  and  toUl  him  bia 
own  idea  of  the  case,  is  he  liable  for  cnusing 
the  other  to  sign  audi  certitlcatc.  But  if  hu 
signs  such  a  certificate  without  taking  due 
enrc  and  making  due  ini^uiries,  ho  is  liable 
for  (ho  coiiacquencea  winch  ensue.  And  if 
on  his  own  personal  examination  he  is  not 
sati^tfied,  he  is  bound  to  make  due  inquiries. 
Hot  is  he  Ihe  less  liable  for  the  want  of  BUch 
due  cure  and  inquiries  iH'cause  he  hiia  acted 
bona  flde.     UaU  v.   Ample,  »  F.  &  F.  337— 

The  prohibiiion  in  8  i!b  9  Vict.  c.  100,  s.  45. 
as  to  receiving  insane  iwi-suns  into  licensed 
houses  or  hospitula  without  sudi  mcdiotl  cer- 
tificate as  the  act  requires,  is  not  genenil,  but 
rehitcs  only  to  the  ki'L'pors  of  licensed  houses; 
the  confinement  of  luiiutica  in  all  other 
cases  being  left  as  it  was  nt  common  law. 
BkuttUvmrUt,  la  re,  0  Q.  B.  G51 ;  3  New  Si-ss. 
Cas.  470;   U  Jur.  41.;   18  L.  J.,  M.  C.  18. 

An  indictment  charged  tliut  u  surgeon, 
knowingly,  and  nirh  intention  to  deceive, 
signed  a  certiticato  required  by  9  Geo.  4,  c. 
41,  B.  80,  withi'Ut  having  visited  and  per- 
Bi>naUy  examined  the  patient,  contrary  to  the 
statute:  the  jury  negiilived  Ihe  intention  tn 
deceive,  and  found  liira  guilty :— Held,  that 
in  the  dcacription  of  the  otfensc  the  averment 
'  '  '  '  )n  was  surplusage,  and  tliat  such 
y  matter  might  bo  rejected,  as  well 
'-■Dent  on  a  penal  statute  as  at 
Hex  V.  Jonu,  3  B.  &  Ad.  811, 

The  18  AIT  Vict,  c,  OB,  s.  4.  which  enacts 
that  no  person  (not  a  pauper)  ia  (o  be  received 
■H  n  lunatic  into  any  licensed  house  or  hospital 
without  tlic  medical  certificBt«  according  to 
Ihe  form  in  schedule  A,  No.  2.  of  two  iiersons, 
being  physicians,  surgeons  or  apothecaries,  is 
not  merely  directory,  but  eonipulsory.  Qreta- 
moil,  Kx  }nrtf,  1  Jur.,  N.  S.  533;  24  L.  J., 
IJ.  B.  148-B.  C. —Coleridge. 

It  appeared  upon  reiuiii  ta>i  hnbeas  corpus, 
that  tbo  certjUcutes,  under  which  a  person  had 


been  received  into  a  private  asylum  as  ■ 
lunatic,  umitted  to  stiite  the  name  of  Uw 
street  aiid  ihe  uuml>er  of  the  house  nher^  the 
examiniiiiiin  touk  place,  in  accordance  witb 
the  form  ill  91'heUule  A,  No.  2;  and  it  furtinrr 
apiKiared  by  affiilavit.  Ihat  the  eiaininatiOB 
diu  in  tad  take  place  in  a  house  in  a  attcet, 
and  that  tlie  alleged  lunaticwasnot  daogcmnt 
either  to  the  public  or  himself  :~Hel<l.  that 
the  certificates  were  defective  in  a  maMrial 
particular,  and  the  lunatic  was  ordered  to  be 
discharged  from  custody,     lb. 

—  under  orders  of  confinamant.] — Injiiili- 
flcation  frir  the  dclentiou  or  recapture  by  tin 
projmutor  or  auperinlendenl  of  a  licFDaed 
house  or  registered  hospllal,  or  other  aiilhnr- 
ized  person,  of  II  person  who  has  been  lei^ived 
into  such  asylum  under  an  order,  and  ceriifi. 
calcs  rt<iiiircil  by  8  &  9  Vict.  C.  100,  il  is  not 
necessary  lo  nreriliat  such  person  isalumtie, 
ass.  09  atfords  IL  complete  defense  for  such 
detention  or  itcaplnro.  Jforru  v.  S(*i.  S 
EmIi.  783:  13  Jnr.  830;  18  L.  J..  Exch.  300. 

Such  order  and  certificates  are  equally  a 
just  ificut ion  for  taking  a  wife  from  her  hus- 
band,    lb. 

The  cliTf.'ynian  of  a  parish  in  wbich  a  lo- 
natir  is  llvin;;,  who  bus  had  opportunities  of 
observing  hiri  conducl,  is  competeui  to  isMH 
an  order  under  8  Jc  9  Vict.  c.  100.  s.  43.  for 
his  admission  into  an  asylum  and  deteniioa 
there.  Shutttf\c<iHh,  In  re,  3  New  Sras. 
Cos.  470;  B  Q.  B.  651;  11  Jur.  41  ;  10  L.  J., 
M.  0.  IB. 

In  «uch  an  order,  it  is  not  imperative  iliat 
all  the  parliculiirs  enuinemted  in  the  appen- 
dix, schediili?  B.  to  the  form  of  the  order  for 
receiving  i\  liinalie  Into  an  usytum,  should  bo 
set  out,  if  the  act  is  Eubstnntiully  complied 
with.     Ih. 

The  form  of  a  medical  certificnle  given  in 
scbcdulti  C  is  directory  only,  and  an  equifaient 


will  s 
A 


lb. 


dirty  and  indecent  in  Ibe  ei- 
Litlieient  statement,  within  s.  IH. 
of  the  fiict  from  which  a  medical  man  forms 
his  opinicm  of  cKisling  insanity  ;  so  also  is 
hia  statcmi'nt  that  lie  forms  his  opinions  fmin 
COnversalioiLs  with  the  lunatic,  without  de- 
scribing their  pnrjiort.     lb. 

A  return  to  a  habeas  corpus,  directing! 
keeper  nf  a  lunatic  asylum  to  bring  up  ihe 
body  of  R.  F..  ciTtified'  that  he  wa.i.  on  n  cer- 
tain day,  recvived  under  2  &  3  Will.  4,  c.  107, 
and  that,  on  the  day  and  yenr  aforesaid,  the 
keeper  ti-cfivcd  an  order  and  medical  certill- 
cntes,  in  the  form  directed  by  that  act  (set- 
ting them  out).  It  then  further  certified, 
that,  on  the  Sil  of  November,  1845.  an  or- 
der and  two  medical  certllicutes.  under  8  A  9 
Vict.  C.  IDO  (selling  them  out),  were  diliv- 
cred  lo  thf  keeper,  and  concluded.  "  that  R 
P.  is  now  detained  under  our  custody,  under 
and  by  viriiio  of  the  lasl-meniioncd  act  of 
parliament:"— Held,  that  the  return  was  suf- 
ficient  under   3  &   3   Will.   4,  c.   107,  ns  il 
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«»  ffioicntly  appcnrcd  tliat  tlio  order  apd  cer- 

xtlcutos  iTturned  were  received  ut  the  same 

xnc    with  the  lunatic,   and  that  they  were 

1  %osc  under  which  he  was  received.     Fdl,  In 

■«»,  a  D.  &  L.  378;    15  L.  J.,  M.  C.  25— B.  C. 

— Paiteson. 

The  8  &  9  Vict.  c.  100,  a.  1,  which  repeals 
2  &  3  Will.  4,  c.  107,  leaves  orders  made 


nder  the  latter  act  so  fdr  valid  as  to  amount 
a  justification  of  a  detainer  in  an  asy- 
l.«iin.     lb. 

X*roc6edingB  for  release  by  habeas  corpos,] 

A  person  may  be  discharged  from  a  mad- 

liouso  by  habeas  corpus.  liex  v.  Ihcrlingtoriy 
2  Burr.  1115. 

But  where  it  appeared  that  a  person  con- 
fined was  a  lunatic,  and  not  fit  to  be  produced 
in  court,  and  that  the  relations  were  applying 
for  a  commission  of  lunacy,  the  court  enlarged 
the  time  for  making  a  return  to  a  habeas 
corpus,  directed  to  a  keeper  of  a  [M-ivato 
in:idhousc.     Bex  v.  Clarke^  3  Burr.  1362. 

If  an  alleged  lunatic  is  detained  under  an 
innproper  or  invalid  certificate,  he  will  be 
discharged  on  a  writ  of  habeas  corpus,  on  the 
ground  that  the  detention  is  illdgul,  unless  it 
IS  shown  that  it  would  be  injurious  to  himself 
or  others  to  set  him  at  liberty.  Greenwood^ 
Ex  parte,  I  Jur.,  N.  S.  522;  24  L.  J.,  Q.  B. 
148— B.  C— Coleridge. 

A  rule  having  been  obtained  for  a  habeas 
corpus  to  bring  up  a  lunatic  confined  in 
an  asylum  in  England  under  Irish  medical 
certificates,  the  court  dischar/?ed  the  rule 
with  costs,  there  being  no  evidence  to  show 
that  the  party  promoting  the  application  was 
duly  authorized  by  the  lunatic.  Child,  Ex 
parte,  15  C.  B.  238. 

A  lunatic  might  be  brought  up  by  habeas 
corpus  from  St.  Luke^s  Hospital,  to  be  sur- 
rendered in  discliar^e  of  his  bail.  Pillop  v. 
Sexton,  3  B.  &  P.  550. 

Acts  of  persons  under  restraint.] — A  deed 
was  sot  aside  as  obtsiincd  by  fraud  and  undue 
influence,  by  a  keeper  of  a  house  for  lunatics, 
from  u  ]K*rson  under  his  care,  as  within  the 
general  principle  arising  from  the  relation  of 
guardian  and  wan  I,  attorney  and  client. 
Wright  v.  Proud,  13  Vcs.  138. 

The  jurat  of  an  affidavit  sworn  by  a  person 
suffering  from  monomania,  and  confined  in  a 
lunatic  asylum,  should  state  the  fact  that  it 
was  sworn  in  an  asylum,  otherwise  it  is 
irrcirular,  and  will  be  taken  off  the  file. 
Sjdttle  V.    Walton,  40  L.   J.,   Chanc.  308— V. 

e.  B. 

Before  the  evidence  of  a  lunatic,  subject  to 
insane  hallucinations,  can  be  received,  there 
must  be  an  inquiry  as  to  his  mental  condition. 
lb: 

As  to  competency  of  insane  person  to 
testify, — see  Eviden'ce. 

liioensing  and  regulation  of  private  asy- 
lums. |—r8  &  9  Vict,  c.  100,  amended  by  10 
&  17  Vict.  c.  90,  18  &  19  Vict.  c.  105,  ss.  15, 
10,  17,  and  by  25  &  20  Vict.  c.  Ill,  regulates 
Ihe  licensing  and  visUinj  Iiousesfor  the  reception^ 


eare,  conflnement  and  treatment  of  lunatics^  not 
being  pavperSy  in  England.] 

Before  14  Geo.  8,  c.  40,  s.  1,  private  mad- 
houses were  not  authorized  by  law,  but  the 
keepers  were  excused  in  their  conduct  when 
it  was  exercised  properly.  Hex  v.  Coate^ 
Lofft,  73,  78. 

A  person  put  to  superintend  an  unlicensed 
house  for  the  reception  of  lunatics  was  liable 
to  the  penalties  of  that  statute,  though  he  did 
not  receive  any  of  the  profits  of  the  establish- 
ment. Budd  V.  Foitlks,  3  Camp.  404— Ellen- 
borough. 

The  8  &  9  Vict.  c.  100,  requires  every 
person  receiving  a  single  lunatic  into  his  or 
her  care  to  obtain  and  transmit  to  the  lunacy 
commissioners  certain  orders  and  certificates, 
which  are  upon  receipt  at  their  ofiice  entered 
and  filed.  In  the  books  in  which  the  receipt 
of  such  orders  and  certificates  was  entered,  no 
notice  was  found  of  any  such  having  been 
received  from  the  defendant.  Notice  waa 
given  to  him  to  produce  any  orders  or  certifi- 
cates he  might  have  received,  entitling  him 
to  take  charge  of  the  alleged  lunatic: — Held, 
that  although,  as  a  general  rule,  a  defendant 
must  have  his  guilt  proved,  and  not  be  called 
upon  to  establish  his  innocence,  yet,  seeing 
that  the  proof  was  in  the  nature  of  a  negative 
proof,  and  that,  if  he  had  received  the 
documents  and  not  tmnsmitted  them  they 
would  be  in  his  possession,  and  that  after 
notice  to  produce  tliem  had  been  given  he 
had  not  produced  them,  there  was  a  sufficient 
case  to  go  to  the  jury.  Beg,  v.  Harris^  10 
Cox  C.  C.  541— ChanncU. 

C.  was  placed  In  the  house  of  a  medical 
man  as  an  invalid;  the  house  not  being 
licensed  or  registered  for  the  reception  of 
lunatic  patients.  C.*s  mind  was  quite  im- 
becile, and  he  allowed  himself  to  be  kept  in 
a  state  of  revolting  filthiness;  but  it  did  not 
appear  that  he  labored  under  any  delusion  or 
mental  abciTation,  nor  was  he  subject  to  fits 
of  frenzy  or  violence: — Held,  that  he  was  a 
lunatic  within  the  meaning  of  8  &  9  Vict.  c. 
100,  s.  90,  and  that  the  medical  mun  was 
liable  to  the  charge  of  receiving  C.  to  board 
and  lodge  in  an  unlicensed  house.  Beg.  ▼. 
Shaw,  18  L.  T.,  N.  S,  583;  10  \V.  R  913;  87 
L.  J.,  M.  C.  112;  11  Cox,  C.  C.  109— C.  C. 
R. 

Regulation  of  public  or  pauper  asylums.] — 
[10  <fe  17  Vict.  c.  97,  **  The  Lunatic  Aitylums 
Act,  1853"  («.  ISd),  amended  hjlQ  cfe  19  Vict, 
c.  105,  19  cfi  20  Viet.  e.  87,  24  <fc  25  Vict.  c.  55, 
M.  0  and.  7,  25  <fc  20  Vict.  e.  Ill,  20  cfe  27  Via. 
c.  110,  n.  1,  and  hy  28  &  29  Vict.  c.  80,  **  The 
Lunacy  Amendment  Act,  1865,"  consolidates . 
the  Ifitos  regulating  the  building  of  lunaUe 
asylums  for  counties  and  boroughs,  and  the 
maintenance  and  care  of  pauper  lunatics,  in 
England,  and  repcfils  8  cfe  9  Vict.  e.  126,  9  cfe  10 
Vict.  c.  84,  and  10  db  11  Via.  e.  43.] 

In  an  action  against  the  clerk  to  a  com- 
mittee of  justices  appointed  to  superintend 
the  erecting  of  lunatic  asylums,  the  declara- 
tion stated  an  agreement  between  the  plaint- 
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iff  ()in  nrcEiltiTt)  nni)  tlic  committe'-.  by  wliitib, 

ill  coMsiieritio:!  t  lat  lie  wmilil  reDfier  liU  sur- 
victs  naiin  nrrliitrct  incxitiiiiniiigiln'Mti-  iifa 
n-i>|iii>ccl  |iaiip<.-r  liinntic  H^yltiin,  nil  I  {ircpiir- 
inj  I  11'  r.'<|iiUi'u  |)iMliiiioniry  ilmvviiigs  for 
III '  iippntviil  iif  iliu  '■xiiiiiiillc,  iind  <ill  iitlicT 
<liMu-iii;r'  rf(iiiiiv<l  I"  Iw  Btiliinitt  it  lo  lliu 
cmnmissiiitiersin  lunncv.  iifiilnftcrw.irdttoilie 
At<\  nrfo,<luyi.H&  0  Vi 


nx 


v..,M    I 


'    llle 


whol"  of  the  wiH  kiiifi  da< 
spcc^licutimii  fur  tliu  iioviiim.  iin'  u.)in]iiiii(.'c 
[igri:u.l  Willi  liitn  tliii!  i:\':l.  lOo.  sliiiiiM  Iw  [t-M 
t'l  him.  Tlie  'Icclnratioii  xitiTctt  tli:it  lio 
r-n.lcrfd  lii-  Bifrvi^-u*.  iinil  iinjjMred  llii;  r'i)iii- 
bUu  i>iiibiilion..ry  ilmwin^  fcirtlieiiiijiro -iil  iif 
tliu  I'ommilti'e.  iiii<1  Inul  iiln-ny<i  Ix'i'n  n^uily  in 
pn'piirt:  nil  otlier  ilrnwiiigsrr'»iuircd  toU-sub- 
miiti-d  to  llie  c<lmT^is^iaiK■n,  mid  afti-rwardii 
lo  till;  srcrtiiry  of  "fttc:  and  id1c^-il,  as  a 
Urcnrli,  tlinc  ilic  cumiiiiiteu  w<iii]d  iii>t  iicimit 

ami  wroiigfiillv  di-ilinrgfil  liim  from  nerf.irm- 
TIlLMlef.-iidiinl    i.luiidrd  Ilml  n  ri-iiWHl- 


x\a  r 


:<d 


I    tlic 


iiiivi;  |irL'p;irL'd  the  rcijuisili 
prolKiiio;i!U-v  (Imiviii^'s  for  thi;  n|i|irov;il  of  tlic 
iriiniiiiillcf;    tii.it    \m   |iivi)ircd   dniwiiig.*   for 

nrii  a|i|)iovod  of  liy  tlii.'m,  liiit,  on  the  con- 

iniry.    wci'u  di?Jl|>|>riiV(;(l   of  anil    n-JL-itcd   l>y 


thv 


i:— Hulil,  Hint  lilt  iiica 
)   (he  c 


ivd   ■ 


e  til  llic  duty  of  tlit  coming tti-L-,  uihIit 
fli&O  Vict.  c.  1211,  iiiMUiit  tliiit  111..!  |>l,iintill 
ghiiuld  prejHirL-  hii.Mi  probiUiimiiry  driiwin;;sLis 
the  cim.iiittuf  sh.iulil  Hppmvc  nf.  and  that 
tlie  plnintiir,  liavinir  riiiU-d  In  oljlaiiiinj;  mich 
»|ipioviil,  hail  mt  oiiiisc  ..f  action.  .V'-f-iil  v. 
DielcMn.  18  C.  B.  043;  17  Jar.  lOOU;  33  L. 
/  ,  C.  P.  2(13. 

Ry  8  &  B  Vict,  c  12ft.  s.  17,  ns.'lpct  nnmber 
of  juslieea  for  a  county  or  lx>roiig1i,  railed  lliu 
fioinmitU'C  of  risitors.  was  ciDiuwcrcij  to  con- 
trict  for  pl.ms  for  the  erection  "f  n  lunntic 
myliim  for  (he  eoimty.  iind,  by  s.  1(1.  they  were 
ciiuiiled  til  sne  and'  be  mied  in  the  name  of 
till ir  clerk:— Hold,  that  iin  action  miglit  be 
iniiint«iied:igiiinittln.' committee  of  viaitors  in 
tbc  nriRic  of  tliuir  clerk,  ill  reapuet  of  n  con- 
imctBO  entered  into  by  them,  nlihouifh  ihe 
pl.'dntiS  might  liavi:  mi  mmins  of  enforcing 
bis  judgment  when  nbtnined.  KeatliiH  v. 
Kiao,  17  0.  II.  48J:  2.1  L.  J.,  C.  P.  132. 

Tlic  committee  of  a  lunatic  asylum  appro- 
printed  for  their  clia|>liiin  a  rc-ii<lcnce  on 
grimnd  pnrchiMcd  since  the  passing  uf  the  10 
a  17  Vict.  c.  97,  but  delnchcd  from  the  asy- 
lum buildings:  and  appropriated  for  their 
n);.'ilical  superintendent  a  house,  reasonably 
lit  for  a  persnQ  In  his  Htation  of  life,  and  Ins 
fnmily,  bcin?  on  land  pnrdiiiscd  when  the 
asylum  was  Ural  erected,  adjoining  to  it,  hut 
not  bL'ing  within  the  cui'tihi^'c.  and  he  dis- 
cb.irgcd  a  portion  of  hi4  ofQcinI  duties  in  that 
house:— Hdd.  tli.it  thechipldn  was  rutiibic 
lo  the  relief  ot  tliu  poor  like  anyother  occu- 
pant: but  that,  liy  force  of  s.  3.i.  (he  mcdicid 
luperintuuduut  was  liable  to  bo  rated  only 


nceonlidg  to  the  value  or  rent  of  the  lind  at 
tliu  lim  ■  ii  wiiH  piir'h  lapii.  Coiiymre  v  Cf-''^ 
(Orri-«f™),  4  it-  &  a.  957;  lOJur..  N.  S.  .">»; 
12  W.  U.  40.1. 

A  :   .1.  :  ,■  1    r.r  rlic  sale  of  land  in  Ihe  <-on»- 

api'    .  <"   I  ..- ruiiri  of  qiinner  M=M<<ns 

l"i  ■!      I'iiM^     .'    .i.iiiy  si^JiU'il  by  Mtr  piTtU.-,if 

afiti  wiirds  I'uU-re-l  iii'o.  Dfcenith  *.  B'v^m. 
3  Jiir.,  N.  S.  104a;  20  L.  J.,  ai»nc.  iA—X. 
G  W. 

T'  ■  "■  '-  'T  \''i-\  r  D7,  a.  3S.  ine»rpr)nitia^ 
111-  ■  Vcl.   l«l."i.  ttrilll  l^tp-cl    W 

til'.  ■.  iir  ci-iniM:n~ati'»i 'nniiii:; 

til   .   .  .    Iiinilcil   inlereala,   riiulfki 

p.ir..'  'J.!..  ^  l.iiiittil  iiileivats  I'l  cuntiarl 
iritli  thi-  <  I iiiiiuillcu  of  visitors  for  tlieailc  of 
land.  !ililio'ii.'h  Ihi'  enmmiticeof  viMitun  hM 
no  riimpuhiiry  imivera  of  jiurcluising.     /A 

.\  county  lunatic  oiiyluta.  built  np»n  land 
acquired  umk-r  a  •£  D  Vict.  c.  I2r.,  md  ir.  « 
17  Viot.  c.  117,  RonsiMed  nf  bu:idin-.r-'iDd  <'f 
Und.  twenty  acres  of  wliidi  wi*rf  Liid  uni  at 
n  ganlen.  and  thirty  acres  were  under  cullir.i- 
tion  as  a  farm.  The  fnrm  nud  g^irlen  W'-re 
culnviiicd  ''y  ganlenera,  wbn  were  pirl  of  ihe 
e>4tiiliii-^bmrnt,  asiiited  by  the  |>aliiTitE',  xod 
the  PL-^iilt  was  a  s'lurce  of  profit  arising  frnm 
till'  siili-  of  produce  not  requireil  tor  li-e 
cah>i>h~lim.'nt.  The  committee  of  vi^turr, 
nr^nn^'  iiinlur  the  powers  contained  in  in*  |7 
Vici  c .  !I7,  ss.  43,  4a.  admi  ted  oilier pmipt^r 
Inii  itiiH  ilijin  those  tii'longiiig  to  tlieir  comity, 
and  aUu  |irivale  lunalics.  thereby  realiiing 
ci.n-.i'li'mlile  proSt :— Held,  first,  thai  thi^was 
tin  :im1hiii  wilhin  1G&  17  Vict.  c.  07,  s.  i'i, 
and  ihirulorc  ratnhli:  xnly  nt  Ihe  Talae  hI 
wfiii  li  ilie  l;ind  wasassesswl  at  the  time  of  Ilie 
pun  ;i:i-e  Itfy.  v.  FaU«»ra  {Osenetn),  G  B. 
&  S.  1.1  ;  II  Jur.,  N.  S.  620;  34  L.  J.,  M.  C. 
100;   11  W.  It.  713;  13  L.  T..  N.  8.  8*4. 

Hi-ld.  secondly,  that  Ihe  building  and  land 
Were  used  fortlicpurjiosMnruunKyltini  with- 
in s.  ;S.'i,  the  priniury  object  of  the  farm  and 
garden   being  the  sanitary  occupntion  oF  Ihii 


pntii-nts  with  a 


Ih. 


birdly,  IhiU  thoco 
was  nut  ratiiblc  in  rcspectnf  the  priiJts.    lb. 

By  t)  Oi!o.  4,  c.  40.  ss.  SO  ft  83.  ihe  \-isiiiag 
jnsiiri'^  have  the  piwcr  of  appointing  and 
digmi':'!"^-  the  chaplain  of  the  asvluin.  Big. 
T.  M,.-i!i,«,.r  Luaiitie  Anjlutn  (Jialieei),  2  O. 
ft  It    ;i(i;l;  2Q.  B.  433;  «  Jur.  683. 

PiiniEibment  of  iU-treatmsnt  or  naglacL]- 
[By  ii;  &  17  Vict.  c.  00,  b.  0,  if  any  tuperin- 
Uiu!'nl,  oijicer.  tiurse,  atUndant,  tereaat.  or 
otk<  r  ;>'.-."i':(  cmploi/ed  in  any  reglttered  AatpU-il 
or  tfr:i-r>l  liO'ite,  or  nay  per»ii  htciag  tlu  .aw 
or  cli'i,-'j>;  i-f' 'iiiy  single  patUat,  or  any  aCU-Miiiit 
of  wij  f'li-jU  piitient,  in  aay  leaif  abVMe,  or  ill- 
tren'.  'II-  icilfuV;/  luyleet  any  piUitnt  in  tafA 
/ioi,i:-'-i'  '!••  !iJ'in.\  nrfiifh  single  jiatieat,  or  if  any 
p-i  .  I.  ..(■  Iiiking  or  /laciiin  fheoirear 

e/t.i  ...■■  I'lkin-j  part  in  th»  euala-Jn. 

C".'  '   -;/'  any   lunatic  or  pernn 

nil' I    '   '     '     .1   :  ..iiiu,;   ill  any  way  aiiUii.  iU- 
treut,  or  icUl/aUy  ueijlecl  luc/i  lunatic  or  (Ultgtd 
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^^nafie,  lie  shall  he  gullti/  of  a  misdemeanor^  and 

MJia.ll  he  subject   to   iudietment  for  etery  such 

^i^ense,  or  io  forfeit  for  etery  such  offense^  on  a 

nummary  contiction  thereof  before  tvoo  justices^ 

muii/  sum  not  exceeding  20/.  J 

A  husband  havinjr  the  care  and  charge  of 
liis  wife,  i3  not  a  person  havinir  the  care  or 
charge  of  a  lunatic  within  this  statute,  the 
pri>visi<ms  of  which  do  not  apply  to  persons 
i^^itise  care  or  charge  of  a  lunatic  is  purely  of 
a  domestic  nature.  Reg.  v.  Hundley  Dears. 
C.  C.  482;  1  Jur.,  N.  S.  430;  24  L.  J.,  M.  C. 

121). 

But  when  a  person  took  upon  himself,  and 
lia<l  the  care  and  charge  of  a  lunatic  brother, 
ftiid  he  was  indicted  and  convicted  of  will- 
fully neglecting  the  lunatic: — Held,  that, 
notwithstanding  the  relationship  between 
himself  and  the  lunatic,  he  was  a  person 
having  the  care  or  charge  c»f  a  lunatic  within 
the  meaning  of  the  stutute,  and  therefore 
might  be  convi(!ted  of  the  misdemeanor.  Beg, 
V.  Porter,  L.  &  C.  394;  10  Jur.,  N.  S.  547; 
S3  L.  J.,  M.  C.  126. 

MBlicioufl  proceedings  in  lunacy.] — ^To  sus- 
tain an  action  for  a  conspiracy  in  issuing  a 
<x>mmi6sion  of  lunacy,  malice  and  a  want  of 
probable  cause  must  be  proved ;  but  on  proof 
of  a  total  want  of  probable  cause,  malice  may 
be  implied;  and  although  express  malice  is 
proved,  some  slight  evidence  of  a  want  of 
probable  cause  must  be  given.  Turner  v. 
Turner y  Gow,  50. 

in.  Property;  Maintenance. 

Powers  cf  committee  to  deal  with  property 
of  lonatic ;  sales,  leases,  settlements  and  other 
dispositiODS  of  such  property.] — The  com- 
mittee of  a  lunatic  cannot,  without  statutory 
authority,  make  a  lease  of  the  luuatlc^s  lands, 
and  if  he  docs,  cannot  bring  an  action  of 
covenant  on  such  lease.  Knipe  v.  Palmer^  2 
Wils.  130. 

Where  a  committee  of  a  lunatic,  ngninst 
whom  judgment  had  been  obtained  but  not 
duly  d'>cketed,  paid  overrents  to  a  mortgagee 
of  a  date  subsequent  to  the  judgment : — ^Held, 
that  he  was  not  liable  as  for  money  had  and 
received  to  the  use  of  one  who  elaiined  as 
tenant  by  elegit  under  the  judgment;  for  it 
was  his  first  duty  as  committee  to  keep  down 
the  interest  on  the  mortgage.  Braithwaite  v. 
WatUy  2  Tyr.  293;  2  C.  &  J.  818. 

An  action  wus  brought  by  the  agent  of  the 
committee  of  a  lunatic  against  an  auctioneer, 
for  moneys  come  to  his  hands,  part  of  the  lu- 
aatic^s  estate;  the  auctioneer  pleaded  that  he 
had  (uiid  some  of  these  moneys,  by  the  order 
-of  the  committoe^s  agent,  for  the  use  of  the 
lunatic.  The  fact  of  such  payment,  in  manner 
pleaded,  was  disputed : —Held,  that  the  prin- 
cipal question  was  the  question  of  fact, 
whether  the  plea  could  be  prove* I  or  not;  that 
withcmt  deciding  whether  the  plea,  if  proved, 
jifforded  either  a  legal  or  an  equitable  (le(et\$e. 
jR  court  of  equity  would  not  (having  regard  to 
the  17  &  18  Vict.  c.  125),  restrain  the  action* 


FarSrother  v.  WelcJirnan,  8  Drew.  122;  24  L. 
J.,  Chanc.  410.     See  I  Jur.,  N.  S.  120. 

A  genileman  entered  int<»  an  arrangement  by 
letter  with  the  land  agent  who  acted  for  the 
comniitioe  of  a  lunatics  estate,  to  take  a  lease 
of  part  of  the  estate  f'»r  a  term  of  three  years. 
Nt)  foruinl  a,y:reement  was  entered  into,  nor 
was  the  siinction  of  the  master  in  lunacy  ap- 
plied for,  but  the  tenant  was  let  into  pnsses- 
sion.  and  expended  a  considerable  sum  in  re- 
pairs and  in  improvements.  After  ho  had 
been  neai-ly  eighteen  months  in  possession, 
the  committee  gave  him  six  months'  notice  to 
quit,  upon  which  he  applied  by  petition  to  have 
the  terms  of  his  arrangement  with  tlie  agent 
carried  into  effect :— Held,  that  the  court  had 
jurisdiction  to  niake  an  order  giving  effect  to 
that  arrangement.  Wynne^  In  re^  7  L.  R., 
Ch.  229;  20  W.  R.  848;  26  L.  T.,  N.  8.  406. 

The  Lunacy  Regidation  Acts  of  1853  and 
1862  contain  no  machinery  by  means  of  which 
a  conveyance  of  the  legal  estate  of  a  married 
woman  of  unsound  mind  in  freehold  property 
can  bo  obtained ;  and  in  a  cano  where  this  was 
sought,  an  order  was  made  simply  <lirecting  a 
sale,  and  declaring  all  beneficial  interest  of 
the  married  woman  bound  by  the  order. 
Stables,  In  re,  4  De  G.,  J.  &  3.  257. 

Under  the  10  &  17  Vict.  c.  70,  ss.  124  and 
125,  a  married  co-heiress  of  a  deceased  intes- 
tate lunatic  can  consent  in  court  to  the  pay- 
ment of  her  share  of  the  proceeds  of  the  luna- 
tic's real  estate  to  her  husband,  and  an  ac- 
knowledged deed  is  unnecessary.  W/ieeler^ 
In  re,  4  De  G.,  F.  «&  J.  540. 

A  gentleman  made  a  settlement  of  nearly 
the  whole  of  his  property  in  trust  for  himself 
for  life,  and  then  for  four  of  his  five  childnin 
and  their  issue.  About  two  years  afterwards 
he  was  found  lunatic.  A  son  who  took  no 
benefit  under  the  settlement  desired  to  havo 
it  imfK'arhed,  and  adduced  evidence  sh<»wing 
that  there  was  reasonaiile  ground  for  contend- 
ing that  the  settlor  was  of  unsound  mind 
when  he  executed  it.  The  income  of  the 
lunatic  was  amply  sufficient  for  his  wants:  — 
Held,  that  no  proceedings  ought  to  be  di- 
rected at  the  ex})ense  of  the  lunatic's  estate, 
but  that  the  excluded  son  ought  to  be  allowed 
to  file  a  bill,  aa  next  friend  of  the  lunatic, 
without  giving  security  for  costs,  to  impeach 
the  settlement.  Gordon,  In  re,  10  L.  11.,  Cli. 
192;  44  L.  J.,  Chanc.  208;  2;J  W.  R.  7G0; 
82  L.  T.,  N  S.  348 

A.,  B.  and  C.  were  tenants  in  common  in 
foe  of  land.  C.  became  of  unsound  nnnd. 
A.  and  .B.sold  imrtof  the  land,  and  conveyed 
tlM3ir  shares  to  a  purchaser.  They  alno  granted 
a  lease  of  the  minerals  under  other  parts,  and 
demised  their  shares  to  the  lessee,  in  cim- 
sidcration  of  a  gross  sum  of  money  payable 
by  installments,  called  in  the  lease  rent,  within 
a  limited  time.  In  both  deeds  they  covenanted 
that  C.  should  concur,  and  tliat  they  would 
hold  her  shave  of  the  moneys  payable  in  tru^ 
for  her.  B.  afterwanls  became  also  of  uu- 
8(iund  mind,  and  A.  sold  other  parts  of  tlie 
land,  and  gnuucd  leas.cs  of  minerals  under 
other  parts  for  a  like  consideration,  .covenant- 
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ioft  in  like  mnnncr  tlint  B.  and  C.  should  con- 
cur, and  tlint  lio  would  hold  tliuir  b hares  of 
tlio  inonv,v8  paynl>lc  in  trust  for  tliem.  B. 
and  C.  ivcrc  bulh  found  liiiinlic  b;  ini]uiai- 
tion;  nnd  the  court  confiiniO'l  the  saka  and 
I0.1RI-S.  nnd  ordered  tlic  comniittoe  to  execute 
llie  dc-eds.  C,  died,  leaving  B.  her  heir-iit- 
hiw  and  sole  next  of  kin.  Afterwards  B. 
<lied  qlan:  — Hi'Id.  tlint  tlic  Icracs  were  in  itie 
nntiiru  of  nbKiluto  sales  of  |>orlian3  of  tbe  real 
e>rnte;  that  tile  con  linn  :i  tion  of  tlic  sales  and 
lenses  were  sales  under  the  Lunac;Rrgii1aIion 
AC,  1853,  s.  134.  (ind  tlml  as  between  the 
real  and  pcrsonnl  tL'prc-s<'n  tat  Ives  tit  B.  the 
proL-ecda  both  of  the  snlca  nnd  the  leases 
effccUd  after  B.  Iwemoc  of  unsound  mind 
belonged  to  her  lieir-at-law  as  real  estate. 
timith,  la  re,  10  L.  R.,  Ch.  Tfl;  23  VV.  R.  2B7. 

Held,  also,  that  ns  to  the  slinres  both  of  B. 
and  C.  in  the  proceeds  of  the  sale  and  lease 
in  which  B.  concurn-d.  tliey  wer-  converted 
into  personalty,  and  belonged  to  B.'b  next  of 
kin.     lb. 

A  lunatic  was  tenant  for  life  of  real  estates, 
including  the  advowson  of  a  leotory.  A  lease 
iif  this  pro(>erty  had  been  granted  by  ordcrof 
the  court  for  ninety-nine  years,  if  the  lunatic 
filioiild  so  long  live.  This  lease  had  become 
vested  in  a  i>er«'>n  who  was  also  first  tenant 
in  tnil  in  remainder  expectant  on  the  death  of 
tlie  lunatic  without  issue  male.  The  lunntic 
was  over  eiglity  years  of  age,  and  had  never 
bad  anv  isuuc.  The  first  tenant  tn  tail  in 
lomainder,  wisl>ins  to  sell  the  next  presenta- 
tion to  the  rectory,  presented  a  petition  pray- 
ing the  court,  as  protector  of  tjie  setMemont, 
In  consent  to  the  barring  of  the  entail  of  the 
ndvowaon:— Held,  that  the  court  ought  not 
to  interfere,  as  the  application  was  not  made 
for  the  benefit  of  the  lunatic's  estate.  Thorp 
or  Tharp.  la  «,  35  I.^  T.,  N.  S.  398;  8  L.  K., 
Ch.  Div.  5U— C.  A. 

When  land  belonging  to  a  lunatic  has  been 
taken  by  a  railway  company  under  its  statu- 
f  firy  powers,  the  court  will,  oo  the  petition  of 
tlie  committee  and  next  of  kiu  of  tbe  lunatie, 
order  the  purchase -money  to  bo  invesled  and 
carried  to  tbe  account  of  the  lunatic  and  the 
cotnpany,  without  its  Qrst  being  paid  into  court 
under  the  Lands  Clauses  Act.  1845,  s.  09. 
Jfiin*t,  la  re,  U  L.  T.,  N.  8.40;  1  L.  R.,  Ch. 
DiT.  88— C.  A. 

Such  a  petition  should  l>e  entitled  not  only 
in  the  Lunacy,  but  also  in  the  Chancery 
Division  of  the  Higli  Court.      Ih. 

A  lunatic  was  tenant  in  tail  of  an  estate, 
Rubject  to  a  charge  for  portions.  In  a  suit  in 
the  Court  of  Chancery  a  decree  bad  been 
rnado  ordering  the  charge  to  be  raised  by  n 
snlo  or  mortgage  of  the  estate.  On  a  petitiim 
by  the  committee.  a.sking  that  he  might  exe- 
cuto  a  disentailing  deed  on  behalf  of  the 
lunatic  for  the  pnrpose  of  raisinfitho  charge  by 
a  mortage:  — Held,  lh;it  the  interest  of  the 
romainder-rann  ought  not  to  he  Itarred  further 
than  was  necessary,  oud  that  the  mortgage 
should  be  made  for  a  term  of  years,  and  with- 
out a  power  of  sale.  Pare*,  In  re,  2  h.  U.,  Ch. 
DiT.  «1-C.  A. 
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The  court  will  not  make  an  order  in  tha 
nature  of  a  stii|>-order  on  the  estate  of  a  luc»- 
tie  ill  (iivor  of  an  .issi^nce  of  the  next  of  kin. 
WUlhiK^'iu  In  re,  10  L.  R.,  Ch.  73;  44  L.  J., 
Chnnc.  ;[JS;  23  W.  R.  51. 

Allowance  for  maintenance  out  ol  pi  opi  ty 
of  lunatic.)— Tlie  word  "properly"  in  lbs 
Lunacy  Ueguhirion  Act,  1803,  25  *  39  Vict. 
C.  80,  B.  13.  which  empowers  the  lord  ehaa- 
cellor  to  make  a  summary  order  for  reDileriag 
the  property  of  un  alleged  lunatic  avaiUbk 
for  ninititcnuncp.  where  such  property  does 
not  e.vc  I  il  1,000?,.  means  beneficiul  pr.iperty. 
or  pro].,  iiy  ilenrof  debt;  and  when.-  tlii*  did 
not  9iili-.f;iitprily  appear  to  bo  a  caBO,  a  refer- 
ence iv:is  iJirecicil  to  the  ma.sier  in  lunacy  to 
inquire  whctlior  the  fact  was  aa  staled,  and 
also  whether  a  propiwed  compromise  afffctinc 
part  i>f  the  pr"|>ertv  was  proper  lo  be  carriw 
into  cffc'ct.  Adam*',  fn  re.  4  Dc  G. ,  J,  4  S.  ISi 

When  n  jMrson  of  unsound  mind,  not  found 
lunaiie  liy  inquisition,  had  been  muB- 
tained  ill  a  lunntic imylum  by  his  parish,  tbe 
whole  "\  Ihe  cipilul  of  a  fnnd  Wlonglog  to 
him,  wiiifh  had  t>eeii  paid  into  court  uada 
the  Tnniee  Relief  Act,  was  ordered  tube 
npplieil,  so  faras  it  wouldextend.  indiseha^e 
of  til':  prist  chaigea  of  the  pariah  for  maiote- 
nance.  Phtlp,,  h,  re,  28  L.  T.,  N.  S.  350— V. 
CM. 

Payment  of  a  sum  of  money  fur  the  maia- 
tenanci' of  a  lunatic  in  the  asylum  where  be 
was  ln(li;cil  wasoi-dered,  although  ithnd  beeu 
asceri^iLiK'l  since  lUc  date  of  the  master^  r«< 
port  tii.it  his  (.'State  would  be  insoKcnt. 
Lteu,  L,  re,  19  \V.  R.  1)83—0. 

A  |K'T.'-'m  of  unsound  mind,  not  foimd  m 
by  iEi|iji.iiion,  wai  kept  bv  her  brothers  ia  a 
private  i.^vlum  from  1838 'to  1859,  at  s  total 
expeii*'  .)f  mnre  than  700t  The  bn.thm 
having  sulTcred  l()sse«  in  trade,  and  being 
unable  fiirllier  to  suii|>ort  her,  ahe  waa  kept  in 
a  cou'ilv  asylum,  at  the  expense  of  Ihe 
county,  from  1853  to  1871,  the  total  expense 
exceeding;  300^  In  1871,  a  Icgucy  was  piid 
to  her  l>]  others,  whicli  by  a  will  was  dire-teJ 
to  be  I'liiil  to  them  to  bo  applied  for  her 
benetit.  This  lefjacj  was  onle'od  to  be  re- 
tained by  the  brothers  for  her  past  mninte- 
nanceio  prL-ference  to  the  claims  of  the  couuly, 
tholirotliers  unilertaking  Co  maiatua  her  in 
future.  Glh»an,  In  re,  1  L.  R.,  Ch.  52;  35  L 
T.,  N.  S,  551:  20  W.  R.  107. 

Accrued  and  future  dividends  of  a.fu!id 
settled  {in  a  married  woman  For  her  lifu  fur 
her  sepir.itc  use,  witliout  power  of  antiuips- 
tion,  vv(T!!  ordered  to  l)c  paid  to  the  offici'r 
charged  witli  the  care  of  lunutiea  in  the 
colony  iif  Victoria,  to  provide  for  her  past 
and  futuri.'  miiintenance  as  a  pauper  lunatic 
in  a  colony.  Riter,  In  re.  41  L.  J.,  Chaae, 
102;  v.]  L.  R..  El).  108;  30  W.  K.  335;  M 
L.T.,  N.  S.  783-V.  C.  W. 

A  person  died  lunntic  and  intestate,  bavin; 
been  maintained  since  1803  in  the  couuty 
luuatic  asylum  nt  the  cost  of  the  Totaei 
Uniott;  lie  was  nevertheless  entitled  to  4101, 
His  Only  next  of  kin  was  a  lunatic  sister:— 
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e    court   granted    administration   to    the 

omincc  of  the  guardians    of    the    Totnes 

nion,  as  bein^  creditors  under  12  &  13  Vict. 

C2.   103,  s.  10,  the  grant  to  be  for  the  use  and 

^>enefit  of  the  lunatic  sister  during  her  lunacy. 

IVindeatt  v.  SharlaruU  Sharland,  I:i  goods  of, 

aO  W.  li.  811-P. 

On  the  petition  of  a  person  of  weak  mind, 
1>y  his  motlier  as  next  friend,  who  was  en- 
'ftitlcd  to  8382.  15«.  dd.  con8c>l8,  the  court 
^ordered  the  dividends  to  be  paid  to  tlie  next 
friend,  to  be  applied  in  his  maintenance. 
JPerrtjy  Tare,  31  L.  T.,  N.  S.  775— V.  C.  B. 

Where  there  are  two  funds,  both  of  them  ap- 
plicable to  the  maintenance  of  a  lunatic,  under 
the  management  of  the  Court  of  Chancery,  to 
one  of  which  the  lunatic  would  be  absolutely 
entitled  as  her  own  property,  the  other  of 
^vhicli,  80  far  as  she  might  not  benefit  by  it, 
'would   pass  away  to  dilfcrent  persons,    the 
court  migiit  direct  her  maintenance  to    be 
provided  for  out  of  the  latter  fund.     But 
wlicrc  such  hitter  fund  is  provided  by  a  will 
\i'liich  vests  the  fund  in  trustees,  and  gives 
them  an  absolute  discretion  and  ^*  uncontrol- 
lable authority  ''  over  its  application,  the  court 
will   not  exercise  its  ordinary  power.     The 
fund  so  specially  provided  will  be  left  to  the 
exercise,  bona  fide,  of  the  discretion  of  the 
trustees.     Oisborne  v.  Qishornc,  2  L.  R. ,  App. 
Cas.  300—11.  L. ;  affirming  S.  C,  32  L.  T., 
N.  S.  40;  23  W.  R.  410;  which   reversed  the 
decision  of  Hall,  V.  C,  31  L.  T.,  N.  S.  472; 
23  W.  R,  151. 

A  testator  (whose  wife  had,  in  her  own 
right,  property  which  was  not  referred  to  in  his 
will)  devised  his  real  and  personal  estates  to 
trustees  upon  various  trusts,  one  of  which 
W!i3  that  *'my  trustees  in  their  discretion,  and 
of  their  uncontrollable  authority,  pay  and  ap- 
ply the  whole,  or  such  portion  only,  of  the 
annual  income  of  my  real  and  personal  es- 
tate and  investments,  as  they  shall  think  ex- 
pedient, to  or  for  the  clothing,  board,  &c., 
for  the  personal  and  peculiar  benefit  and  com- 
fort of  my  dear  wife."  One  of  the  trustees 
was  the  testator's  brother,  and  he  was  made 
tlic  residuary  legatee : — Held,  that  the  trustees 
were  entitled  to  exercise  an  absolute  discre- 
tion in  the  application  of  the  fund  thus 
provided  by  the  will.     Ih, 

Improvements  of  lunatic's  estate.] — ^Repairs 
and  ])ermancnt  improvementa  to  a  large 
amount  upon  an  estate  of  which  a  lunatic  was 
tenant  in  tail  in  possession  were  found  to  be 
expedient.  There  was  in  court  a  sufiScient 
fund  of  personalty  to  which  the  lunatic  was 
absolutely  entitled,  and  his  income  was  much 
more  than  sufiicient  for  his  requirements. 
The  amount  required  for  repairs  and  improve- 
ments was  ordered  to  be  raised  by  mortgage 
or  charge  of  the  settled  estate.  Oist,  In  re, 
6  L.  R.,  Ch.  Div.  881 ;  26  W.  R.  22— C.  A. 

Payment  of  costs  of  legal  proceedings  re- 
garding the  estate.] — A  lunntic,  so  found  by 
inquisition,  had  made  two  wills  before  the 
finding.  Upon  the  petition  of  the  committee 
of  the  estate,  it  was  ordered  that  such  costs  as 


the  master  should  think  proper,  of  a  suit  to 
perpetuate  testimony  as  to  the  wills,  should  be 
paid  out  of  the  lunatic's  estate,  the  suit  being 
instituted  with  the  approbation  of  the  master. 
Tayleur,  In  re,A9  W.  R.  402 -L.  J. 

A  trustee  having  advanced  money  on  mort- 
gage became  lunatic.  Upon  redemption  of 
the  estate  and  a  petition  to  appoint  a  person 
to  rcconvey,  it  appearing  that  the  mortgagor 
had  no  knowledge  that  the  money  was  trust 
money,  the  costs  of  the  application  were 
ordered  to  be  paid  out  of  the  trust  estate. 
Jones,  In  re,  45  L.  J.,  Chanc.  Div.  688;  24  W, 
R.  377;  34  L.  T.,  N.  8.  470;  1  L.  R.,  Ch 
Div.  70— C.  A. 

Gifts,  subscriptions  to  charities,  &c.]^< 
Weekly  allowances  were  ordered  out  of  the 
surplus  income  of  a  wealthy  lunatic  to  needy 
collateral  relatives  who  were  supposed  to  be 
her  next  of  kin,  though  their  title  as  such  had 
not  been  established,  and  for  whom  the  luna- 
tic, while  sane,  had  expressed  an  intention  to 
make  some  provision.  FroBt,  In  re,  5  L.  R., 
Ch.  699;  39  L.  J.,  Chanc.  808;  18  W.  R.  986; 
23  L.  T.,  N.  S.  233. 

A  lunatic  was  tenant  for  life  of  seventy 
houses  in  London,  situate  in  the  same  neigh- 
borhood, nnd  producing  a  gross  rental  of 
2,440^.  His  surplus  income,  after  providing 
hi;!i  with  every  comfort,  was  about  900/.  a 
year.  Three  of  the  houses  were  sold  to  a. 
church  building  committee  as  a  site  for  a 
church  to  a  new  district  parish,  and  the  in- 
cumbent nnd  the  church  committee  solicited 
subscriptions  for  building  the  church  and 
parochial  schools  in  connection  with  it.  Leave 
was  given  to  the  committee  of  the  estate,  who 
was  also  heiress-at-law  and  sole  next  of  kin, 
to  contribute  out  of  the  lunatic's  income  2502. 
towards  building  the  church,  and  a  like  sum 
for  the  schools.  StricJcUmd,  In  re,  6  L.  R., 
Ch.  226;  24  L.  T.,  N.  8.  530;  19  W.  R.  615. 

Appointment  of  new  trustees  in  place  of. 
trustee  become  insane.]— The  lords  justices 
sitting  in  lunacy  have  jurisdiction,  under  the 
trustee  acts,  ta  appoint  a  new  trustee  of  a. 
creditors*  deed  registered  under  the  Bank- 
ruptcy Act,  1861,  in  the  place  of  a  trustee 
who  has  become  of  unsouud  mind.     Donis- 
thorpey  InrCy  T/iompson,  In  re,  44  L.  J.,  Chanc. 
636. 

A  petition  for  the  appointment  of  new- 
trustees,  and  a  vesting  order,  where  the  trust^ 
estate  has  become  vested  in  a  lunatic  who  haa 
not  been  properly  appointed  a  trustee,  should 
be  presented  in  lunacy  as  well  as  in  chancery. 
Mason,  In  re,  44  L.  J.,  Chanc.  678. 

Where  a  new  trustee  of  a  settlement  bad 
been  appointed  in  the  place  of  a  trustee  who 
had  become  of  unsound  mind,  a  petition  for 
an  order  appointing  the  new  trustee  by  th& 
court  and  vesting  the  real  estate,  and  the 
right  to  call  for  a  transfer  of  the  personal 
property  in  the  new  trustee,  together  with, 
the  continuing  trustee,  was  directed  by  the 
court  to  be  entitled  in  Chancery  as  well  as  ia 
Lunacy.  Pearson,  In  re,  46  L.  J.,  Chaiic» 
Div.  670;  37  L.  T.,  N.  8.  299— C.  A. 
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71)e  MrrirhiK  truMee  nf  properly,  cnnalst- 
ing  jMirtly  of  hiiid  in  Ireland,  hitvin^  bcfmmc 
liiiiiiti'-.  ft,)  ..nler  wiis  miuli-,  U|M>n  n  iwiition 
iTi^iitiitcd  butli  ill  Luniw^y  nml  in  tliL-  Ctmnccry 
(livisiiiii,  ii|i|>0LTitiM;r  now  iruHtetiM nii<l  vusling 
tliu  (mil  Ituiil  in  tlicm.  Ijimotte,  In  re.  4  L. 
11.,  Cii.  Div  335;  2.1  W.  li.  14!);  80  L.  T., 
N.  B.  a:ii— C.  A. 

Rights  and  powers  of  curator  appointed  b; 
foreign  coart.]  — Wlieri'  a  i-i-cdilor  liiul  been 
foiiiii]  luciiitic  in  &co:iancl,  nn'l  a  rurainr 
buKOriiin  u|>t><>ii>CL'(l  thrre:— Held.  tliQl  buHi 
ciriitor  lion'iriun  liiid  iilmic  n  ri^lit  t'l  sue  iui<l 
pivc  (Hsclini^is  fir  |>rr8onnl  fsliito  of  tlie 
liinutic  in  En-;lMnd.  ikult  v.  Dciitleij,  1  E:iy 
A  J.  281 ;  1  .lur.,  N.  S.  304;  24  L.  J.,  Ciiuac. 
£44. 

An  Enftlishmnn  wliilc  resident  in  Franco 
•Koa  fotiml  n  lunatic  by  the  liin  of  that  coun- 
trv,  mill  n  curtilor  Ijoiiib  iviis  nppoiDtcd  i>y 
tlic  Fmicli  conrt.  Tlie  fund  in  En;;lanO  lo 
wliidi  ilic  luniLtic  Ix'cnme  i-ntitk-d  wns  paid 
iiitii  court  under  I  lie  Trustees  Itelu-f  Ai't: — 
IIi'M,  upon  pciirinn  by  the  curator  Inn  is  for 
pnymcni  of  the  fund  lo  liini  ns  b  mutter  of 
riiilii,  iliitl  tile  rourl  rould  exercise  n  discrt- 
tinn:  and  it  nppeiiring  tliat  tlic  lunutic  wns 
BuffieiptiHy  providvil  Tt,  iin  order  wiw  made 
for  i'etainin<;  tlie  corpus  of  the  ftiiid  in  court, 
and  tlie  piivmi-nt  nf  the  dividends  onlv  to  the 
cunitor.  W'iniirr,  [n  re,  Vi  L.  H..  Eq.  532; 
41  L.  J.,  Ohunc.  419;  30  W.  It.  288— V. 
C.  M. 

On  the  petition  of  a  curator  ail  bona, 
appointed  by  a  foreign  court  to  administer 
the  estate  of  a  lunatic,  to  liavc  transferred  to 
him  lis  such  curator  the  slmrc  of  the  lunatic 
ill  llic  itrocecds  of  real  cittiitc  in  Engtiind  sold 
in  a  ]iartition  suit  bydircciion  of  the  court:  — 
Held,  that.  OS  [he  fund  retained  its  character 
of  realry,  the  cunitor  wiib  not  L-nlitle<l  to  call 
for  a  Iraosfcr  thereof.  Qrimwood  v.  BniitU^ 
25  W.  R.  M3;  40  L.  J.,  Chanc.  Div.  788— 
V.  C.  H. 

IV.    Contracts  and  Dealikos. 

TaUdily,  In  K^neroL] — Unaniindness  of 
mind  will  not  vacate  «  contract  if  unknown 
to  the  other  contracting  party,  and  no  ndTiin- 
tagc  was  taken  of  the  lunatic,  cMjicciiilly  where 
'tbc  cantract  is  executed  in  whole  or  in  part, 
-•11  that  the  purCies  cannot  be  restored  to  their 
'origia;ri  pcisition.  Maitoa  v.  Cnntroux  {iti 
«rror),  4  Eich.  17;  18  L,  J.,  Exch.  SN^— 
Exdi.  Cham.  \  8.  C.  in  court  below,  2  Exch. 
487;  13  Jnr.  80(»;  18  L.  J.,  Exch.  flS,  af- 
firmed. 

Thewfore,  where  a  lunatic  purchased  annni- 
ties  for  his  life  of  a  vociet;  wliich,  at  the 
ttime,  liad  no  knowledge  of  his  unBoondncn 
■of  mmd,  the  transaction  being  in  thw  oniinary 
cmirse  of  kimiBn  affaire,  and  fair  and  bonil 
.Sde  on  the  piirt  of  the  society ;— Held,  that, 
after  the  d«atli  of  Uie  lunatic,  bis  personal 
TcproMntatives  could  inot  reeiiver  from  ihe 
aocicty  the  pr^iums  paid  for  tbe  annui- 
ties,   li. 


A.    kept  rash  wIlli  B..  a  banker,  and  tbe 

brilaiicis  to  bis  credit  were  Btiird  from  linu 
to  time  in  a  iHiasbiiok.  A  l>ec«Dc  a  liiti'i'i\ 
lint  the  nciimnt  coniinin-'l  to  Ik-  k'-pi  ttith 
his  fnmily,  and  in  the  piiS'-bo'ik.  tb--  mi^in 
in  whii'h  were  in  B.'e  liandwritiD!;,  a  tmUnct 
w:ie  siMti'd  111  the  cn-.lil  of  A  :— Hel.l.  ihtf 
this  niLS  not  cviduui'C  lu  sii|>pnrt  nn  Hf-c»uni 
Ntatiil  with  A.,  in  an  nclimi  lin><igi>i  ht  Ui 
rcpn;Kntiitivcog^iast  H,  inri'coverlbeBBKiaM 
of  Htieh  biilaiiee.  Tarbuek  v.  Bi^utm.  3  TL 
&  W.  2. 

The  plaintiff  conirict<-d  to  pitrehnae  u 
i.slato  Tram  the  ilefcmlnnt,  nnd  paid  n  dcpiiMt, 
until'-  ti'rms  tliiit  unless  he  olijcel'-d  to  itw 
lilU'  within  a  certain  Time,  the  same  rlinild 
be  coiisiilered  ns  ticeepte'l.  N"  objccliw 
w:is  tnude  by  him  t<>  the  title.  Tlie  pUiotiA 
lit  the  lime  of  the  eontrnct  and  nf  the  |vij. 
incnt  nf  the  deposit,  was  n  luttMiic.  iiieiipilile 
of  uiiderstandiiifl  the  meaiiingnf  acmiiracri* 
of  managing  his  affiifs.  sitd  derived  no 
lieneHt  fi-om  the  contract,  but  these  fartt 
were  unknown  to  tbc  defendant,  who  mmle 
the  contnict  witli  him  fiiiily  and  bonfi  ftif, 
bclieviu',''  him  CHpuble  of  understanding  llw 
same: — Held,  that  as  the  pintract  wosenliirol 
into  tiy  the  defend:int.  and  the  money  re- 
CI  ivi-il  fmrly  nnd  in  );oodfahh  iind  nitli"ol 
knowledge  ot  tli»  lunacy,  and,  ko  far  nsp^- 
cemeil  tlic  deposit,  the  t^all^'lletion  wa»  eora- 
pic tcly  executed,  the  plaintiff  was  notcnti'lrd 
lo  a  return  nf  the  money  so  ilepo--iinl. 
Ikaian  v.  M^DeiineU,  0  Exch.  309;  ^i  I..  J., 
Excli.  'J4;  ac.  L.  II.  474. 

The  iitSJinity  of  a  mortgugornt  the  date  of 
the  morlgngi:  will  not  annul  the  right  "f* 
morigngeo  to  a  foreclosure  di-cree  in  equiij. 
unless  I  he  murigogiro  knew  of  t!icinort|[»s«r'i 
insiinity,  iind  took  advantage  of  it.  Caif- 
Ml  V.  IIvejHi';  3  8m.  &  G.  153 ;  3  Eq.  B.  7i7; 
I  Jnr.,  N.  8.  670;  31  L.  J.,  Clliinc  tt44. 

To  constitnic  n  defense  to  an  action  fnriMC 
nnd  occupiitioii  of  a  hoiwe,  taken  by  a  d'-rrnd- 
iint  under  a  written  iigreemcnt  nt  n  slilHilu''^ 
Slim  per  nnuuin.  it  is  not  enough  lOKhoir  Itiiit 
she  was  II  lunatic,  and  that  the  bouse  wns  un- 
nccessiirj  fur  lier:  but  it  miisl  also  be  klio"" 
thiit  ihc  pluintiffkncw this,  and  took  wWun- 
tagcnf  hcrsitniition,  and  if  that  isalu'WinliF 
jury  Klionid  find  tor  her;  nnd  they  ciinii"!  on 
these  r>icl.*rtnd  a  venlict  for  I  he  plniniilT  f't 
nny  smullor  snni  thon  Hint  Kpccifled  i"  ll" 
agrecrai'Rt.  Dana  v.  Kirktaall,  8  C.  &  ''- 
07U— Pattcwn. 

Denlings  of  sale  nnd  nurcbiso  by  a  [icfwi 
apparently  smie,  tliniigh  sulweqlienlly  founi! 
lo  bo  insane,  will  not  ho  si-t  aside  npiioil 
those  whn  hiiva  dealt  with  hlni  on  the  fsitU"' 
Ills  being  a  pi-rson  of  cnmpctent  imderitinil- 
ing;  lint  this  doctrine  is  inapplicable  lonciise 
where  Ibc  question  is  whether  the  deed  "f  n 
Innutic,  iillering  the  jirovisions  of  a  scltlr- 
mcnt.  is  void.  Elliott  v.  Inee,  7  Dc  G..  M.  A 
G.  475;  3  Jur.,  N.  B.  5117;  28  L.  J.,  Cluuw. 
631. 
I  A  previous  covenant  hj  a  person  of  eoBfi 
uiiud,   must  prevail  against  any  subsequent 
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montril   tncnpocitv.     Affleck  v.  Affleck,  8  Sm. 

III  im   net  ion  for  work  f»y  an  nttornoy,  for  a 
Aclernlsxiit.  who  plcudc*!  lunacy: — Ilrld,  that 
tlii'<  Ava.3   no  d  fense  unless  t!ic  plaintiff  knew 
it;  tiTifl    it.  appcarin;^  that  the  defendant  had 
V>ecn.  dviW  pi. iced  in  an  asvlinn  while  he  suf- 
fer^Ml   imdc-r  delirium  tremens,  and   was  mad 
■from  tiiiv  to  time  when   undertime  influ'-noe 
of  drill  W,  but  tijat  tlic  phiintiff  did  not  do  busi- 
ness   with  him  at  those  times,  it  was  for  the 
3i\ry,    whether,  when  he  took  his  instructions, 
tlic  ciefcndani  wa-*  insinc  to  his  knowledge. 
Jir<^«.f  ▼.   Tribe,  3  F.  &  P.  21)7— Man  in. 

ISTo  person  can.  in  defendin'^an  action,  be 
alW>\vo*lto  stultify  himself;  and  therefore  a 
di'fs'iiclant  cannot,  in  an  action  for  work  and 
l;\\>or.  set  up  his  own  insanity  as  a  defense,  un- 
l«»ss  he  lia"*  been  imposed  ujwn  by  the  plaint- 
iff   in    con>^equenee  of  his  mental  imbecility. 
nrofon  V.  JodrelL  3  C,  &  P.  30;  M.  &  M.  105. 
S.   P. ,  /^ij  V.  Baker,  M.  &  M.  100,  n.-— Ten- 
ter* 1  en. 

After  a  promise  of  marriage  the  man  dis- 
covered that  the  woman  had,  l»efore  the  prom- 
ise^ l>ci'n  a  lunatic,  and  confined  as  such,  and 
on  that  frround  he  refused  to  marry: — Ileld, 
that  these  facts  formed  no  answer  to  an  ac- 
tion* for  breach  of  the  promise.  Bfiker  v.  Cart- 
tcri-fht,  7  Jur.,  N.  S.  1247;  30  L.  J.,  C.  P. 
8C4;  IOC.  B.,  N.  8.  124. 

A  policy  of  instirnnce  is  not  rendered  void 
by  the  suicide  of  the  assured,  while  in  a  stjite 
of  inft'inity.  [Torn  v.  Anfjlo-Amtralian  and 
Uiiioerml  Family  TAfe  rnsuranee  Company,  7 
Jur.,  N.  S.  673;  30  L.  J.,  Chanc.  511;  0  W. 
U.  3.19;  4  L.  T.,  N.  8.  142— V.  C.  W. 

TIjc  rule  both  of  law  and  of  equity,  as  to  a 
contract  entered  inio  by  a  peraon  apparently 
of  sound  mind,  and  not  known  by  the  other 
contrartinj;  pnrty  to  be  insane,  is,  tiiat  such  a 
conti-acr,  if  fair,  bonH  fide,  and  completely 
executed,  is  valid ;  and,  even  though  such  a 
contract  might  be  void  at  law,  it  will  only  Im 
set  aside  in  equity  for  fraud.  H€Mard'^. 
Bmith,  0  Ir.  R.,  Eq.  429— V.  C. 

The  ordinary  presumption  of  sanity  is  re- 
moved by  an  inquisition  find  in?  a  person  to 
be  of  unsound  mind ;  and,  in  the  case  of  a 
ctmtnurt  subsequently  entered  into  by  htm, 
the  btifden  of  proof  vi  shifted ;  but  the  find- 
ing, being  usually  ex  parte,  is  not  conclusive, 
and  the  court  bats  jurisdiction  (which,  how- 
ever, it  will  be  Blow  in  exercising)  to  amve  at 
a  contrary  conclusion  without  the  aid  of  an- 
other party.     lb. 

To  vitiate  a  contract,  the  knowledge  of  the 
bmacy  or  incapacity  mast  be,  not  merely 
actual,  but  presumably  saffioient — from  oir- 
cumatances  known  to  the  other  contracting 
party— to  lead  him  to  a  reasonable  cnnclitaioD 
that  the  person  with  whom  he  is  dealing  isof 
msound  mind.     Ih, 

Ab  to  effect  of  inquisition  and  finding,  in 
jgeDeml,-'£ce  this  title,  I. 

*hA  to  effect  df  insanity  In  cafles  of  life  in- 
rarance,  —tee  Iksukakcb. 


Xiiability  for  necessaries.] — A  lunatic  may 
contract  for  necessaries  suitable  to  his  degree, 
and  an  action  will  lie  agrunst  him,  notwith- 
standing an  inquisition  of  lunacy,  for  the 
amount.  Haffster  v.  Portsmouth,  7  D.  &  R. 
014;  5  B.  &  C    170;  2  C.  &  P.  178. 

Therefore,  where  a  fierson  of  rank  ordered 
carriaires  suitable  to  his  Ci>ndition.  and  the 
co:iehmaker  supplied  them  bona  tide  and  with- 
out fraud,  and  they  were  actuallv  usrd  by  the 
party :— ilehl,  that  an  action  would  lie  upon 
the  contract,  nt^twithstanding  an  inqui^^ititm 
of  lunacy  tinding  the  party  to  be  of  un.sound 
mind  at  the  time  the  carriages  were  ordered. 
lb. 

An  action  of  debt  for  necessaries  supplied 
will  lie  against  a  lunatic;  Stedman  v.  Uart, 
1  Kay,  C07;  18  Jur.  744;  23  L.  J.,  Chanc. 
908. 

A  husl>and  is  liable  for  necessaries  supplied 
to  his  wife  during  the  period  of  his  lunacy. 
Read  v.  Ujard,  0  Exch.  037;  15  Jur.  494;  £0 
L.  J.,  Exch.  309. 

The  law  will  raise  an  implied  contract,  and 
give  a  valid  demand  or  debt  agidnst  the  luna- 
tic  or  his  estate,  for  moneys  expended  for* 
the  necessary  protection  of  his  person  and 
estate.  Williams  v.  Wentworth,  5  Beav. 
325. 

Proof  was  allowed  in  equity  against  the 
estate  of  a  testator,  for  money  advanced  to 
his  wife  during  his  lunacy,  and  applied  by  her 
in  payment  of  her  necessary  expenses,  though 
she  had  a  separate  income.  Wood,  In  re,  1 
De  G.,  J.  &  8.  465;  9  Jur.,  N.  8.  689. 

A  person  who  was  a  lunatic,  but  had  not 
been  found  to  be  so  by  inquisition,  died 
seized  of  a  small  freehold  estate,  but  not  pos- 
sessed of  any  personal  property.  His  step- 
father had  received  the  rents  of  the  estite, 
and  had  ex|>ended  more  than  the  amount  of 
them  in  maintaining  the  lunatic:  he  also  paid 
the  lunations  funeral  expenses:— Held,  that  he 
was  not  entitled  untler  3  <&  4  Will.  4,  c.  104, 
to  be  paid  either  the  surplus  exj^enditure,  or 
the  amount  of  the  funeral  expenses,  out  of  the 
lunatic's  freehold  estate.  Carter  v.  Beards  10 
Sim.  7. 

Pleading  and  proof  of  insanity,  as  afieoting 
validity  of  contracts.] — Evidence  of  the  gen- 
eral reputaticm  of  the  insanity  of  a  person  in  the 
neighborhr»od  in  which  he  resides,  is  inad- 
missible to  prove  that  a  person  was  cognizant 
of  that  fjict.  Oreenslade  v.  Dare^  20  Beav. 
284;  1  Jur.,  N.  8.  294;  24  L.  J.,  Chanc.  490. 

Fits  of  mania  extending  for  twenty  years 
anterior  to,  and  down  to  the  year  in  which 
deeds  were  executed  by  a  man,  found  some 
years  afterwards,  by  commission  de  lunatico, 
to  have  been  all  along  insane,  are  not  an 
answer  to  a  primft  facie  case  on  an  issue  as  to 
his  sanity  at  the  time  of  executing  the  deeds. 
F^rfHson  v.  BorrsU,  1  F.  &  F.  013— Erie. 

(hi  a  plea  of  insanity,  at  the  time  of  making 
a  contract,  the  opinion  of  the  medical  men 
wlio'gnvc  certificates  on  which  the  defendant 
was  confined  as  insane,  at  or  about  the  time, 
is  only  evidence  for  the  jury,  who  must  judge 
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oFthccrouadionnhicI)  itiTDBronncd.  LrnnU 
y.   TrVui,  3  F.  &  F.  6— Erie. 

Wliero  tlic  ptainiifi  himself,  nccording  lo 
hia  own  CTidence,  niu  in  pursonal  cummiinj- 
cation  with  liie  defendant  at  thu  time,  tiiat. 
in  itself,  is  some  evidence  thiit  the  plniatiS 
knew  of  the  insanity,  euppusing  the  jury  find 
the  fact  of  insanity  establislied.     lb. 

A  contrnct  hiiTin^  been  made  between  the 
plniniiS,  who  was  insane,  iind  the  defeiidimt, 
which  it  WHS  sought  to  set  nside : — Held,  upon 
an  issue  whether  the  defenilunt  liad  notice  of 
such  insanity,  Ihut  evidence  was  admissihie  <if 
the  pluintiS's  conduct  both  before  snd  after 
the  signing  of  the  contract,  in  order  to  show 
that  the  character  of  htsdisease  was  such  that 
it  must  hare  developed  itself  to  one  having 
the  opportunity  of  otiservatii>Q  afforded  to  the 
deftmlnnt,  tlioiigh  a  stranger.  Searan  v. 
M-Dt>«»etl,  10  E-tch.  184;  23  L.  J.,  Eich. 
330;  SC.  L.  R.  1202. 

A  pnrty  claiming  under  a  deed  is  not  bound 
to  prove  the  sanity  of  the  person  cxecutinKit; 
the  burden  of  proof  lies  on  lite  other  Bide. 
Jaeabt  v.  Riehardt.  IS  Beav.  800;  ISJur.Sa*; 
23  L.  J.,  Clianc.  557. 

The  plaintiff  bein^  confined  in  a  lunatic 
asylum,  and  an  inquisition  under  a  commis- 
sion of  lunacy  bein<,'  held  upon  her,  and  iit- 
tended  by  her  counsel,  before  nny  verdict  was 
given  an  agreement  was  signed  by  her  counsel, 
and  counsel  nttending  for  the  promoters  of 
the  commission,  that  she  should  Ik  released 
from  ronfineraent,  that  certain  arrangcmenis 
should  be  mndo  as  to  property  which  she 
claimed,  that  the  title  deeds  relating  thereto, 
which  had  been  taken  from  her  when  she 
nas  confined,  and  now  were  in  the  hands  of 
the  promoters,  should  be  given  up  and  placed 
in  the  hands  of  H.,  and  that  the  commission 
should  be  superseded.  Accordingly,  the 
plaintiff  was  released,  and  thu  deeds  handed 
over  to  H.  The  plaintiff  then  brought 
detinue  ngainst  II.  for  the  deeds;  an  inter- 
pleader rule  was  obtained  on  the  claim  of  the 
promoters,  by  whicli  the  proceedings  were 
stayed,  and  a  feigned  issue  brought  by  the 
plaintiff  against  the  promoters,  to  try 
whether  she  was  entitled  to  the  deeds  not- 
withstanding the  arrangement:- Hold,  first, 
that  on  the  trial  of  such  issue  it  was  not 
necessary  that  the  plaintiff  should  prove  her 
title  to  the  deeds,  the  question  being  only 
whether  the  agreement  prevented  her  from  in- 
sisting on  her  title.  Cmnming  v.  Trc«,  11  Q, 
B.  112;  laJur.  331;  17  L.  J.,  Q.  B.  lOo. 

Held,  secondly,  that  it  was  rightly  left  to 
the  jury,  on  evidenco  of  the  stiitc  of  the 
plaintiff's  mind  and  health  at  the  time  of  the 
agreement  being  made,  to  say  whether  the 
consent  of  ber  counsel  was  obtained  by  con- 
straint, and  without  her  free  will,  and  the 
jury  having  so  found,  that  the  plaintiff  was 
entitled  to  the  verdict,  and  that  the  legality  of 
the  restraint,  assuming  it  to  have  been  legal, 
and  the  consent  of  counsel,  furnished  no  con- 
clusive proof  that  the  agreement  was  not  void 
by  duress.    lb. 


LUNATIC,     V. 


V,  Actions  b 


0   AGAINST. 


What  actions  and  proce»dinfa  TOXf  b 
brought  or  maintained  by  or  agaiaat  Itmalia 
tbafrcointnittee9orBuardlaaa.|— It  aeemalhat 

if  n  defendant  \u  ijimrc  iin|iedi[  isa  lanatie.  tb 
action  is  pr<<|)i'rly  brought  sgaia^t  liim  an 
not  against  lii-^  committee.  TyrriJZ  -r.  Jfumr, 
3M.  &P.  018;  fi  Bing.  283. 

A  suit  instituted  by  a  next  fiiend  oDbs^aS 
of  a  person  of  unsnund  mind,  not  so  formdtij 
in^uisitinn,  becomes  nbs<i I ut el v  p^mly».-il  bi 
a  change  in  his  status.  BeaU'v.  Smith,  4G  L 
J.,  Chanc,  245:  0  L.  U..  Ch.  85;  29  L.  T-  S. 
S.  03S :  23  W.  It.  121 ;  reversing  the  d«<L-i«iaii 
of  Wickens,  V.  C,  28  L.  T.,  N.  S.  BAi;  31 
W.  R.  7S4, 

If  he  becomes  of  sound  mind  there  ii  at 
pretext  for  the  continued  intervention  of  the 
next  friond;  if  he  is  found  a  lunatic  by  itiqni- 
sition,  and  is  thus  placed  under  (he  ^roteclioo 
of  the  crown,  the  suit  should  be  coatlaved 
only  with  the  sancllon  of  the  court  in  luuact. 
lb. 

Everj;  proceeding  taken  in  the  suit  after  Ibe 
inquisition,  whether  or  not  a  committee  liu 
been  appoinlril.  i-i  irregular  and  void,  aud  t 
contempt  nf  ili<   I'nurt  in  lunacy.     lb. 

It  is  irreL-iil  t  for  a  bill  to  be  filed  by  ■ 
person  of  tiil-ukj.I  niind.  not  so  found  by  ia- 
qnisition,  by  lii-  next  friend,  for  llie  purpose 
■if  dealing  nnh  thi'  real  estate  of  tlie  persaa 
of  unsound  miiKl.  l!a///iide  v.  liiliintu",  0  L 
B..  Ch,  37a;  4:1  L.  .1.,  Chanc.  308;  22  W.  R. 
448;  30  L.  T..  N.  8.  216. 

A  bill  tras  tiled  by  a  person  of  unsound 
mind  not  so  found,  by  his  next  friend,  loi  « 
partition  or  s.ile  of  real  estate,  and  a  decrw 
for  sale  w:is  in:ule.  A  petition  was  afterwards 
presented  iin.lir  t  lie  Trustee  Act.  lS3i.  for  in 
order  vostiiiL'  Ml.'  r-tatc  of  the  plaintiff  in  the 
purchaser.  I  lie  i-o;irt  refused  to  make  the 
order,  consul-i  in^r  that  the  suit  was  irreguUr, 
but  as  tbepLiJiJiJIfs  sli:ira  was  only  2O0L,  and 
she  had  no  ii:li'r  property,  the  court  directed 
an  applicatii>[i  tn  bo  made  in  luuacv,  under 
the  Lunacy  Ki'^-nlation  Act.  1802,  s.  13.  firi 
sale,  and  perniUii  il  tlie  petition  tobeameodcd 
for  that  pur|ni-<-,     ] /,. 

A  partner  ubii  has  become  incurably  in- 
sane mny  obt  iiii  ;i  liecrtc  for  diaaolotion  of 
the  partnersliJ])  on  litis  ground,  nnd  altlinugh 
he  hos  no^  brtn  found  limalic  bv  inquisilioD. 
may  instituri  :i  suit  for  diasolution  by  hi» 
next  friend,  ^illii;ing  that  the  lunatic  ia  '"■ 
curutily  insane,  and  that  the  dissolution  is  Cot 
the  benefit  uf  the  Itin.ttic;  the  court  will 
entertain  the  suit,  in  order  to  protect  the 
property  of  tlio  lunatic.  Jona  v.  U-iyd,^ 
L.  J.,  Chanc-  820;  18  L.  It.,  Eq.  2CS;  SOl- 
T.,  N.  8.  487— li, 

Wlien  one  of  the  defendants  in  a  snlt  "aa 
alleged  to  be  of  unsound  mind,  but  had  not 
been  found  to  be  so  by  commission,  on  ni)  ap- 
plication by  the  plaintiff  to  appoint  a  gunrJian 
ud  litem:— Held,  that  nn  affidavit  of  Itw 
plaintiff  was  insufficient  which  only  referred 
to  a  Btntoment  in  thu  answer  uf  the  oiiif' 
defendants  in    the  suit,  alleging    tliat  lI'C 
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^clexMiaot;  to  whom  it^wns  sought  to  appoint 

&      git«t.T*<lina    was    *' imbecile."       Watson    v. 

:K:r^il43^rM^^    3.3  W.  R.  63D— Ir.  R. 

Tl^^o      defendnnt  l>eiDg  of  unsound  mind, 

^boii^li   not  so  found  by  inquisitif>n,  the  court, 

on      motion,    ex    parte,    appointed    his    son 

p\<vTA\ifm  ad  litem,  upon  an  affidavit  averring 

t-tidt  tlieirc  was  no  conflict  of  interest  between 

"tVie  f  n^tlier  and  son.     Dobbin  v.  BiUing^   6  Ir. 

R.,  E<i.   623— V.  C. 


of  process  upon  lunatics.] — When 

&  defendant  is  a  lunatic  the  court    has  no 

pow^er  under  the  15  &   1(5   Vict.    c.  76,  s.  17, 

to      allow  the  plaintiff  to  proceed  as  if  per- 

sonni^  service  of  the  writ  of  summons   had 

l>een     effected,    unless   it    can    bo    made    to 

fi.ppcar  that  the  writ  has  come  to  his  knowl- 

e^<3fe,     and  that  he  willfully  evades  service. 

Holmes  v.    Semice,   15  C.  B.  293;  1  Jur.,  N. 

S,  258 ;  24  L.  J.,  C.  P.  24. 

When   a  lunatic  cannot  be  served  with  a 
^WTit  of  summons,  leave  cannot  be  granted  to 
proceed     without    service.      WUliamwn    v. 
Maggs^  28  L.  J.,  Exch.  5. 

Hut  the  court  has  power  to'  allow  a  plaint- 
iff  to   proceed,  in   an  action   as  if  personal 
service   of  the  writ  of  summons  hud  been 
effected,  although  the  defendant  is  a  lunatic, 
and  will  so  order,  if  satisfied  that  reasonable 
elfoi-ts    have  been   made  to  effect    personal 
service,   and   that  the  writ  hascomo  to  his 
knowledge.     KimberUy  v.  AUeyne,  2  H.  &  C. 
223. 


When  the  medical  officer  of  an  asylum 
refused  to  allow  service  of  a  bill  in  equity  on 
a  lunatic  who  was  not  so  found  by  inquisition, 
the  court  allowed  substituted  service  on  the 
medical  officer.  liaine  v.  WiUon^  43  L.  J., 
Chanc.  469— V.  C.  B. 

Arrest  and  bail.] — The  court  would  not 
discharge  a  defendant  out  of  custody  on 
filing  common  bail,  on  the  ground  that  he 
was  insane  at  the  time  of  the  arrest.  Ifatt  v. 
Vernei/,  4  T.  R.  121. 

Nor  that  he  had  since  become  so.  Kemot 
v.  Norman,  2  T.  R.  390.  S.  P.,  IbboUon  v. 
QaLway,  0  T.  R.  133. 

Even  where  there  had  been  a  commission 
of  lunacy.     Steel  v.  Alan,  2  B.  &  P.  362. 

Payment  of  money  out  of  court.] — An  ac- 
tion having  been  brought  by  a  wife  of  a 
lunatic  (not  so  declared  by  commission)  in 
his  name,  for  the  recovery  of  a  debt  due  to 
him,  the  defendant  paid  the  amount  into 
court.  The  court  made  al)solute  a  rule  for 
payment  of  the  money  out  of  court  to  the 
wife.     Gleddon  v.  Trehble,  9  0.  B.,  N.  S.  367. 

As  to  proceedings  upon  inquisitions  of 
lunacy, — see  this  title,  I. ;  in  actions  involving 
property  of  lunatics, — see  this  title,  III. ;  in 
actions  on  contracts  of  lunatics, — see  this 
title,  IV. 

As  to  testimony  of  insane  persons,— see 
Etidencb. 


M. 
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I.  Sale  of.     See  Bills  of  Sale. 

n.  Right  to  Remove.     See  Fixtuees. 

in.  Injuries  by  Operation  of.  See 
Mastrr  and  Servant  ;  Negli- 
gence. 

IV.  Destruction  or  Injury  to.  See 
Criminal  Law. 

V.  Taking  in  Execution.     See  Execu- 

tion. 

VI.  Distraining.    See  Distress. 

VIL  Operation  of  Bankruptcy.  See  In- 
solvency AND  Bankruptcy. 

VIII.  Patents     for     Inventions.        See 
Patent. 
IK.  Inspection  of  Patented  Maohihbry. 
See  Patent. 


i{labl)ott0e. 

See  Lxtnatio. 


Jttagtstrate. 

See  Justice  of  the  Peace. 


Maintenance. 


L  Of  Suits.    See  Contract  or  Agbeb- 

MENT. 

IL  Of  Wife.    See  Husband  and  Wife. 
in.  Of  Infant.     See  Infant. 
IV.  Of  Lunatic.     See  Lunatic. 

V.  Of  Paupers.     Sec  Poor  Law. 
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Ulaltcc. 


UL  Is  Akhests,  EiECCTioNs.  PnfwECOTiosa, 

ASU  OIlIKKl'ROCmjDIN'US.  S(.'e  MALI- 
CIODU  AjtBEST,  EZKCUTIOK  AND  PbOS- 
KOUTIOS. 

IV.  CuiuiHAL  Intent.     Soe  Criminal  Law. 


iJtnlicioHS  ^rrcsrt,  (fijcccu- 
tton  an!}  |)rosccutton. 

I.  WoBN  AN  Action  Lies;  and  Defenses, 
8713. 
1.    Wliat  Proceedings  eon%tilute  Qround 

of  Action,  iu  Oeneral.  STIit. 
S.  ExUtenee  of  Matic!   and   Want  of 
fi'abable  and  IteatonaMe   Caiue, 
8721. 
(a)  luRcspectof  Civil  Actions 
and  ProcfL-i]in<;s,  8731. 
Qi)  In    Itcspcct    (if    Criminal 
Prosecutions,  8734. 
8.   Ta^iination  of  Huit.  Pto^Miitioa,  or 
Prtieeeding*  fazoroMy  to  Plaint- 
iff, 87ai. 
4.  Partia  LiahU,  8734. 
n.  Pbocbduke,  8730, 

1.  Plaidi.g,  873B. 

a.  Proof  of  Mnliee,  tnd  of  Want  of 
Probable  and  EeatouaiiU  Cnule ; 
Klita  the  qiietiion.  it  one  of  Law 
orofFaet;  aiul  how  dettrmtned, 
874:i. 
8.  PrO'f  of  the   Former   Proceedings, 

and  their  Tei-minaiion,  8751. 
4.   Proof  of  Dnmaget ;  Meatare  of  Dam- 
age*, 8753. 
m.  False  Imfbibonuent.     Sec  Trespabs. 

I.  WnEH  AN  Action  Libs-,  and  Defenses. 


Merely  brlnglos  or  aidbig  an  MCtion,  claim, 
or  reooTery.)— An  nption  on  tlio  case  to  re- 
cover damnges  oitiiiiist  the  lessor  of  tlio 
piniiitiir,  in  a  vcxntioua  ejcctmcnl',  is  not 
maititiiinuble.  Purton.  v.  Jloanor,  1  B.  &  P. 
205. 

If  apceial  damaric  results  frnm  (lelnim  mndo 
to  goods,  an  actiun  orfuinsi  the  claimant  may 
be  mninliilned,  if  he  makes  the  claim  mnll- 
eiouflj,  and  without  any  ri-asonablc  or  prob- 
able rausi'.  Green  v.  Button,  1  Oalc,  340;  3 
C.  M.  A  n.  707;  I  Tyr.  &G.  118. 

It  is  a  sufficient  flpecuil  damage  tliat  tlio 
party  wiih  wliom  a  contract  iioa  been  made 
for  Uie  sole  of  the  goods  refuses  to  deliver 
them  in  consequence  of  the  claim,  he  not  bc- 
ini;  under  a  iHirfvot  obligation  to  deliver  the 
goiids,     Ih. 


A  declarntion  stated  that  the  fief  en;', 
been   emplnved   by   the  plaintiti  to   . 
Courl   Journal  for  rt-wnra,  and  tlia: 
not  poifitrm  the  duties  ot  edilin;;  llx' 
a  ini.jRT  mnnner:   hut,  -wiUiunt  Ihc  kr^^.l- 
cdpe,    leave,     anlhority,    or   cnnsent   i>(  tta 
pliiiiilUT.  fulsely,  malicKitisly,  and  n'-»1igFniIy 
insLTU'd   and   p»lili:>liiNl  in'the  siinc  u  tite 
am!  TiiriUcioiis  libel;  ibut  no  infomia'i'"!  ■» 
'<1  against  tire  plaintiH'  fur  the  UMf 


g  tbe 


id  Bucli  prof^edingB  were  thcTtTipw 
nail  iiKit  llic  plaintiff  was  cimvictcd  ('f  tU 
off:n*p  and  fined.  After  verdict  fer  tl* 
pluiniilT.  thcjnd-nnent  was  arrested,  on  Ibc 
prim:ul  thiit  the  injnry  sustiincd  vn  m* 
conuLTted  with  llio  breiich  of  duty  avciriAft 
no;  aiipcaring  th;it  the  urintin;;  nod  lu'ili*- 
ing  uf  which  Ihc  plaintiff  was  conviclnl  ■»• 
the  same  act  ua  that  with  which  the  dcTraJ- 
ftni  IVU3  chiirKcd,  viz.,  the  inserting  and  )>i*- 
lislihiK.  Colburn  v.  Patmore,  1  C,  SI.  Jt  R. 
73;  4  Tjr.  077. 

A  drclarfltion  stated  that  lliedefctidnnlwii 
an  allurncv,  that  a  wrik  of  summons  hail  Im 
issucl  against  llic  plaintiff  at  the  suit  of  .1, 
but  no  fnrtlicr  piocer-dings  had  bc-n  fad, 
nor  would  tlie  plaintiff  have  derenilc!  i^e 
same,  m-r  had  the  defendant  Iwvn  rctiiaollij 
till;  ].l:iintill  to  defend  the  nelioa,  or  take  9:11 
step  therein  or  in  relation  Ihen-ln,  j«  tbcdf- 
fen<hmt  wrongfully,  ami  without  the  mnsai 
of  tlu-  plaintiff,  eiiierod  an  nppcaniiice  dTtlw 
pl:iiiiijff  in  tlie  action,  and  defendml  ilu 
sanif,  and  such  proceedlncs  were  had  ibi'ir- 
up>ii  tliatA.  recovered  judgment  agiiliist  the 
plBLiiiilT  (or  83?.  Ot.,  and  therenpon  eiecul'« 
issueil  iigainst  him,  and  bo  w;is  forced  to  pj 
the  Kiim  recovered.  an<l  0/.  8^.  (JJ.  forcsucil 
the  oxeculi'in:— Held,  bail,  in  arrest  of  jodj- 
tncnt.  U'egfawny  v.  Frott,  13  Jur.  608;  H 
L.  J.,  Q.  B.  (308. 

A^  t<i  wh,it  parties  are  liable,— sec  Ihistilfc, 
L,  4. 

ArrcBt  and  execution,  in  actionB,  geDersUy 
— If  n  jjlaintiff  maliciously  takes  a  dcfcniiml 
in  execution  fur  a  debt,  in  roa]icct  of  wliicl 
ho  lia.a  been  discharged  under  the  Iriih  la 
solvent  Act,  ho  is  liable  to  an  action  on  tin 
case.  Eicrrt  v.  Jona.  8  D.  &  L.  833;  U  H 
A  W.  7T4. 

Dm  trcs|>ns9  will  not  lie  ajrainst  a  pUinlit 

arresting  thOFCon  n  defendant  who  h.ii  "t> 
tainci!  au  order  fur  protection  from  pptef 
uniler  .j  &  0  Vict.c.  110.  Yenrd^  v.  lliiit 
5  D.  >t  r..  2(J-.;  14  M.  &  W.  333. 

No  action  liesngainsta  EliorilT  or  hi^  olS 

awiiricss,  ntthough  allt^red  Uiat  the  defi'wl 
nnt  know  that  he  wnstinvilegctl,  and  nrrMt-* 
him  iiialiciiinalv.  Mnrfaa'j  v.  Burt  {in  'Tr«r\ 
D.  &  }\.  033;  n  q.  It.  ^1— Exch.  Cliam. 

Ni>  action  licsngmitist  an  execution  ctt^lil" 
or  hii  ntinmcy  for  issuing  n  fi.  fx  indorwO  li 
levy  the  whole  sum  ruc>iverei1  by  a  jud-rmi'iit 
which,  to  ihc  knowlcdiju  (if  bull),  lias  bn 
partly  sntislicd  by  jKiyments,  unU-ss  m»iic 
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want  of  probjiblt!  cause  are  alleged  in  the 

:\:u*i\t.i€m.    and  proved.   De  Meilliuiw,  Orove^ 

Q.    \\.    lo2;  lOJur.  42(J;   l.>  L.    .1.,  Q.    B. 

'  :  ^f     C-,    artirimd,  10  Q.   B.    153;  11  Jur. 

>;    17   r^.   J  .  C.  P.  321— Ex«li.  C»itim. 

l^'it   ii.:i   iic'tifni  lies  at  the  suit  of  a  debtor 

^ktMi     ill    c'Xer.aiion   under  a  ca.  »».   upon  a 

%\  i^:ii 'Sit.   against  an  fxecution  creditor  who 

aai  .eion.siy,  iuni  without  any  reasonable  or 

,>i-»>b  k\^\.'.  <-;uisiN  cau-(*s  and  pro'-ures  a  warrant 

Lo  b  r  is-iiic  I  U|»«»n  sucli  writ,  indorsed  to  levy 

%  l:ir^er  sum  than  remains  duo  u{>on  the  jiid«;- 

mcTit.  aiiil  the  debtor  to  be  taken  to  satUfy 

8«ic.i  sum.  thi^re  btdtig  no  difference  between 

an  urre.^t  on  mesne  process  and  an  arrest  ua 

dfr   Si    c;i.    sa.   on  a  judgment.     Ghurehill  v. 

Bi'jjer^^   '.\  El.  &  Bl.  929;  2  C.  L.  R.  1509;  18 

Jur.    77:5;  %\  L.  J.,  Q.  B.  308. 

A.  h:iv  in  ir  issued  a  writ  of  summons  against 
B..    8|>«-cial(y  indorsed   for  28/.,  B.,   without 
a\>\v:iriiig  to  the  writ,  p:iid  10/.  to  A.,  on  ac- 
coiiiit    c»f   the  di'bt.      A.    afterwards   simied 
jmiL^iiient.  for  default  of  appearance,  for  tiio 
lv\VV  uraounr  of  28/.  and  cost^<,   and  issued  a 
ca.  sa.  iiidi>rsud  for  that  amount,  un<l(T  which 
B.   was  arn-steii,  and  p.iid  tho  sum  demanded. 
B.  \r.vvin'.f  bmnirht  an  action  against  A.  for 
mnliciously,  and  witiiont  probal)le  cause,  sign- 
ing judgment  and  issuitig  execution: — Held, 
th:it  while  tlie  judgment  stodd  for  the  whole 
aiii'tu  It,  it  estopped  the  plaintiff  from  deny- 
iui^  the  correctness  of  the  judgment  or  of  the 
exeiMition.     Iluffer  v.  Allen^  2  L.  U.,   Exch. 
15;  I2.lur..  N.  S.  930;  33  L.  J.,    Exch.   17; 
15  L.  T.,  N.  S.  225;  4  II.  &  C.  634. 

By  a  cognovit  A.,  coitfessed  tiie  action,  and 
thai.  n.  had  sustained  damage  to  the  amount 
of  3,000/.,  and  agreed,  that,  in  case  A.  should 
maice  default  in  payment  of  259/.  on  the  7th 
of  May.  B.  simuld  be  at  liberty  to  enter  up 
judgmr*nt  for  3,000/.,  and  sue  out  execution 
for  259/.  and  costs,  which  would  have  left  a 
princifml  sum  »»f  t,650/.  <lue  to  B.  A.  not 
having  paid  the  259/.  on  the  7th  of  May,  B. 
entered  up  judirmf^nt,  and  sued  out  execntioa 
for  8,011/..  indorsed  with  a  direction  to  the 
sheritf.  niqiiirin;^  him  to  levy  l,9(i7/.,  and  A. 
Was  arrested  and  detained  in  prison  for  that 
sum:— Held,  that  A.  might  maintain  an  ac- 
tion against  B.  for  having  caused  him  to  be 
arrc!fted  for  a  larger  sum  than  he  ought. 
Weutworth  v.  Ballen.,  9  B.  &  C.  840. 

An  officer,  who  had  a  writ  ngiiinst  a  man, 
sent  to  him  to  say  so,  and  asked  him  to  ap- 
point a  time  to  come  to  his  office  ami  execute 
almjl-b<md.  which  he  did! — Held,  not  to  con- 
stitute an  arrest,  so  as  to  support  an  action 
for  a  malicious  arrest,  although  the  original 
plaintiff  had  no  cause  of  action.  Berry  v. 
Ailnmson,  0  B.  &  C.  528;  9  D.  &  R.  658;  2  C. 
A  P.  503. 

Arrest  under  a  Judge^s  order.] — An  action 
for  maliciously  arresting  on  acapitvs  issued  by 
a  judge  under  1  &  2  Vict.  c.  110,  s.  3,  lies 
only  where  the  party  obtaining  the  order  for 
the  capias  h5i3  imposed  on  the  ju<lge  by  some 
false  si.Uement  or  saifgestio  f  dsi,  and  thereby 
latislied  him  of  the  existence  of  the  debt  lo 


the  requisite  amount,  and  that  there  was 
reasonahle  ground  fir  supposing  that  the 
debtor  was  about  to  quit  the  country  DunieU 
V.  FU:ding,  Iti  M.  &  VV.  200;  4  D.  &  L.  329; 
10  Jur.  1001;  1(5  L.  J.,  Excii.  153. 

In  an  nc^tion  for  malici<»usly  and  witiiont 
reasonable  or  probable  cause  f>btainin<r  a 
judge's  order  to  hold  the  plaintiff  to  bail, 
and,  without  reasonable  orprohaoL*  cause  for 
believing,  and  not  believing,  th.it  the  plaint- 
iff was  about  to  quit  England,  suing  out  a 
capias,  and  wrongfully  anil  maliciously  caus- 
ing the  plaintiff  to  be  arrested  under  such 
writ,  and  to  be  thereupon  imprisoned,  the 
evideuce  was  tl^A^  the  defendants  oiit  dned 
the  order,  and  caused  a  c  ipias  to  be  issued 
thereupon;  thit  the  plaintiff  was  afterwards 
found  in  the  custody  of  the  sheriff;  that  one 
of  the  defendants  being  informed  (in  the 
presence  of  the  other)  that  the  plaintiff  was 
in  custody  at  th^ir  suit.  ob.served  that  they 
had  got  him  fast  and  meant  to  keep  him;  that 
iin  application  by  the  plaintiff  to  a  judge  for 
his  discharge  from  custody  was  opponed  by 
the  defendants;  and  that,  on  the  order  for 
his  discliar*ye  as  to  that  writ  beinif  left  with 
the  officter  in  whose  custody  he  was,  he 
was  relc:ised  : — Held,  thnt  tins  was  sutticient 
to  sus'ain  the  action  without  proof  of  any 
warrant.  Petrie  v.  Lamont,  4  Scott,  N.  11. 
335 ;  3  M.  &  G.  702. 

It  will  be  evid<'nce  of  malice  in  an  arrest 
on  mesne  process  that  tiie  plaintiff  has  taken 
a  bill  for  the  debt,  and  it  will  hI.so  negative 
reasonable  and  probable  cause.  And  though 
the  party  has  been  discharged  on  the  con- 
dition of  bringing  no  action  for  trespass,  that 
does  not  preclude  an  action  on  the  case,  ifoo- 
farlane  v.  Ellis,  1  F.  &  P.  288— Campbell. 

Arrest  in  inferior  courts.]—  ^  n  action  was 
held  to  lie  for  holding  to  bail  fn  an  inferior 
court,  when  no  more  than  SOn.  was  due. 
SmUh  V.  Cattel,  3  Wils.  370. 

So,  when  an  inferior  court  had  no  jurisdic- 
tion over  the  cause.  Oodin  v.  WUoock^  3 
WiU.  802. 

In  actiims  commenced  in  any  of  the  stiper- 
ior  courts  the  plaintiff  may,  since  the  R.  H. 
T.  2  Will.  4,  I.  35,  declare  at  any  time  before 
the  end  of  the  yeinr  from  the  return  of  tho 
writ,  unless  the  defendant  shall  have  signed 
judgment  of  non  pn^.  for  want  of  the  plaint- 
iff's declaring  befr»re  the  end  of  the  second 
term;  and  this,  whether  the  action  be  com* 
menced  by  scrviceni^le  or  bAilai>lo  process. 
This  applies  also  to  causes  removed  by  the  de- 
fendant from  inferior  courts  by  habeas  corpus 
(though  the  case  was  commenced  Ixilow,  and 
removed  before  the  rule  came  into  opemtion), 
except  that,  as  judgtiKMit  of  non  pros,  cannot 
be  signed  in  such  causes,  the  plaintiff  cannot 
be  out  of  court  till  the  expinuion  of  tl>e  year; 
and  consecpiently,  an  action  for  malicious  ar- 
rest cannot  be  commeticecl  in  any  of  the  ai>ov# 
cases  till  a  year  hsus  elapsed  fi*om  tlie  return 
of  the  writ.  Nor  rink  v.  lilehay^ihy  3  A.  <&  £• 
733;  5  N.  &  M.  209;  1  H.  &  VV.  137. 
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I.   IsGESEnAL.     See  Tkespass. 
II.   Ix  LicEL  AND  Slamdeu.     See  Def. 

III.  Is  AiiKEHTS,  ExECOTiONS.  PnosKcrrr 

AM)  Olllrill  I'ROCEEDIKIia.  .Si  I'  y 
CIO08  AkEEST,  EZKCCTION  A.NIi  '• 
KODTION. 

IV.  CiuMiSAL  Ibtent.     See  Crhijna 
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iltalicious  jlrrcst,  <•*- 
tion  anh  proscni! 

L  When  AN  Action  Ltes-  a. 
8718. 

1.  Wluit  Frocee-V,,.,. .: 
of  Af tion,  ii.'i.. 

S.  BtitUnee  or'  J/./i, 
PnAable  <iii,l  .', 
8731. 

(a)  IviV.^-v- 

(h)  u'"\l' 

I'... 
$.  Terminal:-'!!  ... 

iff,%r:.\. 

A.  Pm-Ucn  /,,.. 

n.  PnocEDuriE,  ^;  • 

1.  vun.r,  ;  ■ 


8.   Pr.. 

4.  /v'' 
m.  Falsi;  Jn; 
I.  Win  ■,    - 


a.  SI 


i  f.  423— 


Hi  up  illicit 


,   :ntf  pl«intiir 
d  iliercupni) 

l>>n.  and  set 

o«iiteil,  and 

[Li  tlic  Btills; 
S.1U1I1CC  of  the 
I  ^.  innDufnc- 
ii'iDisua  ciLcia- 

:iiid  miido  it 
it    was    tlie 

1  iirticlcs,  nnd 
„l  concurring 
iirticlca,    by 

L.iiiufucturiiig, 


^  ^ooda,  and  did  at  llio  t 

-  m  and  about   eucIi  iiIjicc 

.•;  reason  of   Ibc  premise 

listing  ia  tlie  maoiifacturt 

J  tlie  officer  orrestud  ihe  pli 

:^rroavicted  bj  a  magistrate    i 

.    JOi,;  is   bad,    as   neitlier  statii  _ 

HEX  at  action  in  tlie  nnture   of  conspinc 

'IT  at  an  action  for  a  malicioiia  prosecutii 

;j.-*<r  V.  Letitei-  or  Leuiter,  7   C.   B..  X  , 

:5i  6  Jur,,  N.  S.  654;  39  L.  J.,  C.  P.  I6t 

ProotuiliK  or  sxwaUng  warrante.  J—Tboof 

trespass  ill  the  Diiij>i 

.  nn  illegnl  wnmint,  jet  aa  aciic 

OB  tlie  casa   may  be   supported    tigtina  ti 

person  who  cuuws  and  procures  sucb  warrat 

lo  issue,  if  it  is  done  malicious);,  aad  wiiboi 

reasonable  or  probable  cause.     EUet  t.  £juI 

(in  error),  1  D.  A  II.  07;  2  Chit.  304. 

Where  a  person,  hsving  lost  a  bill  of« 
change  which  he  supposes  to  have  beea  sl<ilni 
gOL's  before  a  tuHgiatrate,  and  relates  tb 
circumstaDCCS  of  the  loss,  and  the  magistnt 
grants  liis  warrnnttoappreliend  A.  on  acbtip 
of  having  "  CeloiiiouslT  stolen,  latceo,  ud 
cnrried  away  "  the  bill  of  eiciiangc  (langn^ 
which  tlie  complainant  did  not  use  wheo  bi 
laid  his  infonuution),  and  upon  HubsequFol 
investigation  of  the  cose  it  turns  out  to  be  na 
felony:— Held,  that  an  action  would  not  lie 
for  maliciou-ily  procuring  the  tnngisi 
grant  his  warrant;  to  sustain  the  aver 
malice,  the  charge  must  be  willfully  false. 
C/>Aeit  V.  Morgan,  6  D.  &  R.  8  S.  P.,  CarraU 
v.  MvrUi/,  I  Q.  &  D.  43;   1  Q.  B.  18. 

An  action  lies  for  maliciously  obtaining  or 
executing  a  warrant  to  search  a  house,  for 
smuggled  goods,  though  none  are  found. 
Boot  V.  Cvoper,  ]  T.  B.  535. 

ProcBMlltigs  lo  aqoity.] — Where,  inttMit 
in  etjuity.  an  order  was  made  that  G.  should 

ry  in  to  the  name  of  [be  accoiintant-grnenl, 
Trust  in  the  cause,  a  certain  aum  adiuilted 
by  his  answer  to  have  been  the  amnuiil  of  the 
Bale  of  a  trust  fund ;  and  the  golicitor  f»r  liio 
plainliB  in  the  suit  registered  it  under  I  &  i 
Vict.  c.  110,  s.  ID,  and  O.  was  ia  coiiscquenca 
prevented  from  dU]ioaiDg  of  his  Innda:— 
Held,  that  the  registering  of  the  nnler  «u 
not  of  itself  a  wrongful  iict,  and  that  no  nclion 
could  be  maintained  for  it  without  pnwf  of 
malice.  6i!-b»  v.  Pilx,  fl  M.  &  W.  S-il;  1 
D  ,  N.  8.  400-  6  Jur.  485;  13  L.  J.,  Excb. 
257. 

The  plaintiff  waa  In  cii-^tody  under  an  :i[- 
tachmcnt  from  the  Com  t  of  L'lmncery,  for 
nou  payment  of  costs  to  rhr  pUiiitilf  in  asuit 
in  equity,  the  defendant  in  t  liis  miction.  AftiT 
the  costs  were  paid,  the  si>liriinrof  tiiopiaiot- 
iff  in  equity  (the  now  dirund.iiit)  refused  M 
give  nn  order  to  the  8hi:rtir  to  discli:irge  the 
plnintilf.  saying,  "  Let  him  g.i  tn  the  court  to 
pnrgo  his  contempt."  The  juii^'u  in  cquiij 
discharged  biiu  on  motion:— lit  Id,  ihiit  no 
action  WHS  inai.ititirnbl.e  fur  refusing  to  fjive 
the  order  to  the  sherill,  a!:d  Ihi'rebj  prolong. 
ing  plaiatilTs  imprisoamtiii,  esccji't  ou  proof 
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^f'fore  V.  Oardner,  16  M. 

V  count  for  distraining  for 

is  line  is  bud,   altliougb  it 

""  been  done  maliciously,  for 

does  not  amount  to  a  legal  in- 

'  >•:  actionable,  because  it  is  done 

-  I  Ilk  tent.     i>t€oe7i8on  V.  NevDnham,  13 

• ;    17  Jur.  600;  22  L.  J.,  C.  P.  110— 

*    num. 

eeciings  in    bankruptcy.] — An    action 

''T  maliciously  suing  out  a  commission 

.  mkruptoy,  notwithstanding  the  specific 

;•    1 V  «^iven  by  5  Geo  2,  c.  30,  s.  23.  Brown 

.     f'h'^tji^tnan,  3  Burr.  1418;  1  W.  Bl.  427. 

Alihc>n*Th  the  commission  was  afterwards 
-'\\>erse<led.  Chapman  v.  PiekerigiUy  2  Wils. 
14r>. 

A   declaration  alleged  that  the  defendant 
falsely  and  malicious ly,  and  without  any  rea- 
sonable or  probable  cause,  tiled  a  petition  for 
adjudication  of  bankruptcy  against  tiie  pbiint- 
\Q,  and  falsely  and  maliciously,  and  witiiout 
reasonable  or  pr<>baj)le  cause,  caused  and  pro- 
cured hi  in  to  be  declared  a  bankrupt: — Held, 
tlmt  vUis  charge  was  establish  cm  1  by  proof  that 
the  defendant  petitioned  fortheadjudiration, 
and,    by    depositions,  false  in  fact,  and  ma- 
liciously made,  induced  the  commissioner  to 
adjudicate  the  bankruptcy,  although  it.  ap- 
peared that,  even  if  the  depositions  had  been 
true,    the  adjudication  could   not  have  been 
supported  in  law.     Farley  v.  Danksy  4  £1.  & 
B\.  493;  1  Jur.,  N.  8.  331;  24  L.   J.,  Q.  B. 
244. 

An  action  is  maintainable  for  maliciously 
presenting  a  petition  in  bankruptcy  and  pro- 
curing the  plaintiff  to  be  a<ljudicated  bank- 
rupt for  non-payment  of  a  debt  under  adebtor*s 
summons.  Johnwn  v.  Emerson ,  25  L.  T.,  N. 
8.  837.    See  Bajkkbuptcy. 

Proceedings  In  Innacy.] — An  action  lies  for 
aconspimcy  in  issuing  a  commission  of  lunacy. 
STurner  v.  TSirner,  €k)w,  50 — Dallas. 

Prosecution  before  court  martial.] — An  ac- 
tion will  not  lie  for  a  malicious  prosecution  of 
a  court  martial  by  a  captain  in  the  navy 
against  his  commander- in  chief.  Sutton  v. 
Johmtane,  1  Bro.  P.  C.  76 ;  1  T.  R.  493,  784. 

imecting  elector's  vote.]  —  Action  for 
maliciously  rejecting  the  pin  in  tiff  ^s  vote  at  an 
election  of  vestrymen  and  auditors,  under  18 
&  19  Vict.  c.  120.  Plea,  that  the  plaintiff 
was  rated  to  a  church  rate  more  than  six 
months  before  the  election,  and  at  the  time 
of  the  election  the  rate  was  due  and  unpaid. 
Replication,  that  the  rate  was  void  in  this, 
that  it  was  made  for  defraying  expenses  for 
which  a  rate  could  not  be  made.  Rejoinder, 
that  the  rate  was  good  on  the  face  of  it,  and 
had  never  been  quashed: — Held,  that  the 
plaintiff  having  no  means  of  questioning  the 
rate,  the  rejoinder  was  not  good.  But  that 
the  replication  was  good,  as  it  showed  that 
the  rate  was  not  due,  therefore  that  the 
plaintiff  was  entitled  to  vote;  and  that  the 
action  lay,  malice  being  admitted  on  these 


pleadings.     Tozer  v.  Childy  6  El.  ft  Bl.  289; 
2  Jur.,  N.  S.  928;  25  L.  J.,  Q.  B.  337. 

On  the  trial  of  the  action  for  maliciously 
rejecting  his  vote,  it  appeared  that  the  de- 
fendants, 'Who  presided  at  the  election  as 
churchwardens,  rejected  it  on  the  ground  of 
the  plaintiff  not  having  paid  a  church  rate 
due  more  than  six  months  prior  to  the  elec- 
tion. The  legality  of  the  rate  was  disputed, 
but  the  vestry  clerk  had  advised  the  defend- 
ants that  the  church  rate  was  valid,  and  that 
they  would  be  justified  in  rejecting  the  votes 
of  those  who  had  not  paid  it:— Held,  that  it 
was  incumbent  on  the  plaintiff  to  make  out 
that  the  defendants  acted  maliciously  in 
rejecting  his  vote,  and  that  if  they  acted  bonft 
fide  upon  advice  which  they  believed  sound, 
they  were  not  liable.  Tozer  v.  Child  (in  error), 
7  El.  &  Bl.  877;  3  Jur,  N.  8.  409;  26  L.  J., 
Q.  B.  151— Exch.  Cham. 

Preventing  issue  of  letters  patent.] — ^A 
count  alleged  that  the  plaintiff  was  the  first 
and  true  inventor  of  ''improvements  in  the 
manufacture  of  fire-arms,  also  of  cartridges, 
of  priming,  and  of  wads  or  wadding  for  fire- 
arms," and  had  petitioned  for  a  patent;  that 
his  petition  had  been  referred  to  the  solicitor- 
genend,  who  had  required  and  allowed  the 
title  of  his  invention  to  be  amended  as  an  in- 
vention for  'improvements  in  the  manufac- 
ture of  cartridges  and  of  wads  or  wadding 
for  fire-arms,"  and' given  a  certificate  of  allow- 
ance; yet  the  defendant,  well  knowing  the 
premises,  but  maliciously  intending  to  injure 
the  plaintiff,  and  to  prevent  him  from  obtain- 
ing letters  patent  for  his  invention,  falsely, 
fraudulently,  maliciously  and  wrongfully,  and 
without  any  reasonable  or  probable  cause, 
represented  to  the  solicitor-general  that  he 
had  an  interest  in  opposing  a  grant  of  letters 
patent  to  the  plaintiff,  and  gave  notice  that 
he  had  applied  for  a  patent,  and  obtained 
provisional  protection  for  an  invention  for 
"improvements  in  cartridges,"  and  that  in 
consequence  of  the  alteration  in  the  title  of 
the  plaintiff's  patent,  he  had  reason  to  appre- 
hend that  such  nitenition  in  the  title  might 
admit  of  his  invention  being  embraced  in  the 
plaintiff's  patent;  whereas,  in  tnith,  the 
alleged  invention  for  which  the  defendant 
had  obtained  provisional  protection  was  not 
his  invention,  but  a  fraudulent  imitation  of 
the  plaintiff^s  invention,  and  the  dcfendunt 
had  no  interest  in  opposing  a  grant  of  letters 
patent  to* the  plaintiff;  and  the  count  con- 
cluded with  an  allegation  of  special  damage, 
that,  by  means  of  the  premises,  the  solicitor- 
general  refused  to  allow  the  plaintiff's  appli- 
cation for  letters  patent  to  proceed,  and  he 
was  thereby  prevented  from  obtaining,  and 
failed  to  obtain,  a  patent  for  his  invention, 
and  was  put  to  expense  in  opposing  a  grant 
of  letters  patent  to  the  defendant: — Held, 
that  the  special  damage  alleged  did  not 
naturally  flow  from  the  grievances  charged, 
and  that,  without  it.  the  count  disclosed  no 
cause  of  action.  Iladdan  v.  Ij>U^  15  0.  B. 
411;  24  L.  J.,  C.  P.  49;  8  C.  L.  R.  144. 
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(d)  III  Iti-spcctof  Civil  AcciciDSBBd  Proceed- 
ings. 

Whea  an  •lament  of  thecaiue  of  action.]— 
M!il.<f  must  lie  |m>v.-d  in  nn  "Cti.Mi  for  n  niH- 
liriiiiw  III n-l.  Geiii-g«  v.  liuiljord,  8  C.  &  P 
4GI-lV..l..rdfn, 

An  iiiiiou  will  not  lie  ngiiinxt  iv  [inrtj  suin^ 


And   if  the  c 


.  F»irb.iin,  I   B. 


%   are  paid  m  wull  as  the 
ur-Ji.      I'lige  ».  WifJt,  »  Eiist,  814. 

All  M'lion  Tiir  miilirhnisly  nrri'Sliiiji  on  a 
copiRH  inHiifil  by  a  jiidgi^  uo-lur  I  &  2  Vict,  c. 
110,  s,  3,  caiiQoI  lie  oii|iiHirtc()  (in  tlio  mpi-e 
fsn'l,  lliiii  tlic  (IprcmluDi.  wlicn  Ito  procurc-il 
tlif  orilcr  miif  .irr'St,  liml  no  rciisniiuldo  nr 
jivoImIiIu  cause  fur  bcJicvinK  I  hut  ilic  pliiinlilT 
was  t'O'DK  iiliroad.  Danieli  v.  h'irlJi.m,  K" 
M.  &  VI  200:  4  D.  4  L.  820;  10  Jur.   1001 

10  L.  J..  EmIi.  isa. 

In  jin  net  tin  for  tnuIiHnii-ly  nrd  wiilmnt  tile 
aiilliwity  of  (he  l»iil  cAunin^  tin- dcrciidiint  to 
ba  rendered  in  disclmrgo  of  liia  bnil,  it  is 
npc.(w..rj  to  prnvc  express  mnlice  as  well  ns 
wantiif  iiiiHiority.  Portrr  v.  Wexton.  5  Blna 
N.  C.  715;  aScolt,  23;  8  Jur.  507. 

To  aiistiiin  an  Mciion  for  a  ciinspiracf  in  in. 
suing  a  eommimion  of  iiinncf.  malice  and  a 
want  of  proliiilile  cause  mii-.t  be  piovcd ;  lint 
on  proof  of  A  tiifiil  WHnt  of  prulKible  ennse, 
tDBlicu  may  be  implied;  nnd  nlttinii>>|i  express 
mulice  is  proved,  snmc  sli;iht  ei'idcnco  of  a 
.t  of  prnimbl^!  cause  must  l>c  given.     Tur- 


ranltce.  it  wns  not  necesanry  Ihit  R.  ihat 
liiive  Nctcd  fri'in  i.ny  spite  or  ill-will,  it  i 
lilit; ;  but  liint  if  he  aefcd  ns  be  did  U"tn  ■ 
indirect  motive,  such  ns  to  gel  the  dcW 
liiH  client  from  T..  or  to  get  uiore  cohs  ; 
liimfleir,  Ihiit  mi.nid  be  malice  for  ihu  n 
poip.  3'(Aftu«  V.  HtAt,  i  C.  &  K.  tm 
Pitrlic. 

Held.  nIsD,  thnt  tbe  mere  fact  of  H.  ■ 
ffiHng  notice  m  Ibeslieriffof  Surrcj.  Itut  I 
judgment  bad  been  sati!ifi<-d.   was  I'nc  in 


V.  7'b. 


',  50. 


What  conatitutsB  malica,  and  want  of 
rMtonablaor  protMbUoaoaa.]— In  an  nclion 
against  an  alloriiL-y  fi.r  a  mHliuiouB  arrest,  tbe 
jnry  ninst  Imj  SMtisfied  of  tlio  alxiE^Qee  of  any 
just  demand  on  the  part  of  bis  clioot,  and 
also,  that  the  attorney  knew  that  Ihuro  wai 
not  any  such  demand;  snd,  applying  the  law 
for  anme  purpose  of  bis  own,  or  for  some 
Otber  ill  purpose,  wbith  the  law  calls  midi- 
ciiius,  ciimmiited  the  injury  comphiiued  of  by 
tlK  pliiintiS.  In  such  caac  it  is  not  nccessnry 
to  prove  malice  in  tlio  ordinary  senso  of  the 
word ;  any  improper  or  sinieier  niotive  will 
be  iulBcinrt.  StMe^  v.  Hamidge,  8  C.  &  P. 
11— Tindal. 

E.  having  obtained  a  judgment  agsiost  P. 
and  T.,  he,  liy  U.,  his  attorney,  sued  out 
concurrent  writs  of  oa.  la.  into  London  and 
Surrey.  F.  was  biken  on  the  former  writ, 
and  (111  giving  to  II,  a  promissory  note  jointly 
with  B.,  as  his  surety,  was  disc liargcd.  No 
notice  of  this  was  gives  to  tbe  sheriff  of 
Surrey,  and  lie  took  T,  on  thft  other  writ  of 
Ca,  sa.  In  an  action  t^gniast  H..  for  mnli- 
cinusly  omitting  to  gi  vo  nutico  lo  the  siierift  of 
Surrey,  thnt  the  judgment  bad  been  satisfied 
by  the  arrangement  with  F. :— Held,  that,  to 
Bupport  tliia  action,  the  jarymust  he  satisfied 
tliat  there  was  malice  |  but  that,  to  constitute 


ived  the  promissory  ante;,  or  hi 
iiiKcn  ii;  on  n  reprcscslaiion  iKac  Hie  jarli 
wiTc  solvi'nt  wlicn  tlicy  were  not  so,  it 
would  go  to  nejiutive  tlw  mali(.'e.    U. 

A  creditor  receiving  informfttiaa  fromoi 
person  that  liis  debtor  is  goingalinnd,  nn-lo 
Ininin?  im  order  lo  arrest  hiiuon  au  uSdiri 
wliicli  is  H ft er wards  held  to  be  insiiffiiii'stu 
lo  some  rxtent  untrue,  is  not  tliercfoie  IJoU 
lo  nn  iictinn  fur  maliciously  obtuiniui;  It 
iirrest  wititout  reasonable  cause,  there  bdi 
enough  to  juarify  tliu  IjeHcf  tliut  tlie  deln. 
wns  going  ahrond,  and  tlie  p:iynw!it  itil 
court  of  a  sum  over  20f,  is  ii  sutlicieDt  adint 
sion  of  II  debt  to  justify  the  nppbcarioa.  Am 
V.  Lundmiui.  3  F.  &  F.  313 — Pollock. 

Ill  nn  nction  agninsli  a  builder,  bissllomq 
nnd>  tbe  altnrney's  clerk,  fur  nmliciously  «ai 
nitiinnt  rciLsonulilc  or  probable  caose  pmcw 
ing  (lu  order  fur  tbe  arrest  of  the  plmntlff  ii 
nil  iiclion  of  debt,  it  apiicared  that  he,  bdB| 
A  liomiiu  Ciitholic  priest,  iind  entered  into  i 
conlmct  Willi  the  builder  for  the  ereciiono 
a  church,  the  rontruct  containiou;  a  condiiui 
fur  pjiymcnt  only  on  no  architi'Ct's  cerlilicato 
and  nil  the  money  originally  duo  upon  it  Iiit 
ingbeen  paid,  and  a  further  claim  msde  b] 
the  liuildcr  fur  exlriis,  which  ibe  architect  tf 
fiiKcd  to  allow,  tlierenpon  tlie  builder  cob- 
suited  his  Httomey,  who  sent  his  clerk  tt 
serve  the  plaintiff,  and  see  what  be  wiuild 
s:iy;  nml  nn  tbe  clerk's  statement  as  to  itfa^ 
he  said,  the  attorney  (viz.,  Ibnt  the  pl-iinlid 
hud  said  he  was  going  ubroitd  at  some  lime, 
(he  precise  words  being  in  dispute),  cni«*ed 
his  clerk  to  uiuke  an  aflidnvit  thrniof, 
nnd  his  client  to  make  nn  aifiUnvit  of  dehl, 
ami  of  belief  that  the  piTiintiS  was  giiog 
ubroiid.  upon  which  n  judge  made  the  onler. 
tlic  affidavit  not  making  mention  of  the  cun- 
tract  nod  its  condition,  or  of  the  arcliilKl'J 
refusal  to  certify,  or  of  the  plaioliS's  [iCTini- 
nent  offit-e :— Held,  first,  thut  there  whs  no 
reusonnble  or  prubahle  cuiise  for  the  protccd- 
inir,  ns  there  was  no  reason  to  suppose  Ihit 
the  plaintiff  was  going  abmad  for  any  Icnjtli- 
cnod  time,  or  to  avoid  tbe  action.  Melia  i. 
Neale,  3  F,  Jfc  F,  757. 

Held,  secondly,  that  if  the  proceeding  wm 
for  any  improper  purpose,  as  to  coerce  ilit 

Klaintiff  into  more  speedy  payment,  it  would 
1  maliciutis.     16. 

Held,  thirdly,  ilmt  in  such  case  the  att^^ 
ney  would  be  liable,  but  thnt  its  merely  Wing 
811  improper  proceeding,  and  without  reuiOii- 
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Ule-  «*atiisc>.  wa.-*  not  pur  rc  evidence  of  malice, 
Ksiiiniii;;^  lionu  tideH.      [b. 

O.,   wHo  had  ndvcrtiscd  iiiH  farming  stock 
knci  efTeots  for  sale,  was  arrested,  at  the  suit 
>f    H.^    on   a  judge's  order  to  hold  to  bait 
nade     upon  an  tiffid<ivit  of  C,  that  G.  had 
Ktate<l  lii9»  intention  to  go  to  Jersey  to  avoid 
liis   ci^ditors,  but  he  was  at  once  discharged 
iipon.  pAvintf  the  amount  to  the  officer.     On 
tUc  following  day  he  was  arrested  at  the  suit 
of    tlie   ilcfcndanrs,  upon  a  like  order  made 
ni>on  tlio  affidavit  of  their  London  agent,  that 
We  Uacl    read  and  believed  the  statement  in 
the    affidavit  of  C.  to  be  true.     It  eventual! v 
i%ppc;:irccl  tliat  C/s  statement  was  untrue,  and 
O.  was   discliargcd  by  a  judge's  order.     At 
the  trial  of  the  action  against  the  riefendnnts 
for    arrc5iting  him   maliciously,  and  without 
reasonabhf  and  probable  cause,  the  agent  was 
called  on  their  part,  and  he  swore  that  he  bc- 
\Wvc<l,   without  further  inquiry,  the  statement 
in  O  ^s  affidavit  to  be  true  at  the  time  thnt  he 
applied,  for  and  obtained  the  order  to  hold  to 
\>ai\,  and  thereupon  the  judge  directed  the 
verdict  to  be  entered  for  the  defendants  on 
the    ^nund   that  there  was  reasonable  and 
probable  cause  for  the  arrest,   and  that  the 
notion    could   only  be  maintained  on  proof, 
first,  of  malice  on  the  part  of  the  defendnnts, 
and  secondly,  of  want  of  reasonable  and  prob- 
able cause: — Held,  that  there  was  reasonable 
und    probable  cause  for  the  arrest,  and  that 
there  was  no  duty  on  the  defendants  or  their 
a^nt  to  make  inquiry  into  the  truth  of  the 
facts  stated  in  C.*8  affidavit  before  making  an 
application  based  thereon  for  an  order  to  hold 
the  plaintiff  to  bail.     GS>9on  v.  Veasey,  15  L. 
T.,  N.  B.  586— Exch. 

A  trader  gave  B.  a  judge's  order  for  pay- 
ment of  debt  and  costs  to  be  taxed ;  the  costs 
were  diily  taxed,  and  the  amount  of  debt  and 
costs  paid ;  and  afterwards,  and  within  twenty- 
(me  days  from  the  order,  B.  caused  it  to  be 
filed :— Held,  that,  whether  the  12  &  13  Vict, 
c.  100,  8.  187,  made  the  filing  of  the  order, 
under  the  circumstances,  im{)erative  or  not, 
no  action  would  Ke  against  B.  for  filing  it, 
inasmuch  as  it  could  not  be  said  to  have  been 
done  without  reasonable  or  probable  cause. 
Dmmaek  v.  BtnjoUff,  2  C.  B.,  N.  8.  542;  8 
Jar.,  N.  8.  1050;  26  L.  J..  C.  P.  231. 

In  an  action  for  maliciously,  and  without 
reasonable  or  probable  cause,  procuring  the 
plaintiff  to  be  outlawed,  the  declaration 
Btated  that  he  was  not  in  anywise  subject  or 
lisble  to  be  outlawed  at  the  suit  of  tiio  de- 
fendant; that  the  defendant  made  an  affidarit 
of  debt,  whereby  he  deposed  that  the  plaint- 
iff was  indebted  to  kim  in  8,550^.,  and  that 
the  plaintiff,  upon  the  prosecution  of  the  de- 
fendant, under  color  and  pretense  of  owing 
that  sum,  was  declared  an  outlaw;  assigning 
for  special  damage,  that  the  plaintiff  was  puC 
to  costs  in  and  ai>out  reversing  the  outlawry. 
The  existence  of  the  alleged  debt  (the  non- 
existence of  which  was  the  only  gravamen 
charged  in  the  declaration)  being  Emitted: 
—Held,  that  there  wns  reasoaablo  and  prob- 
able caudc  for  proceeding  to  outlawry,  not- 
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withstanding  the  defendant  was  aware  at  the 
time  of  issuing  the  exigent  thnt  the  plaintilT 
was  abroad,  and  had  an  ngcnt  in  London. 
Drummond  v.  Pigou,  7  C.  &  P.  228;  2  Bing. 
N.  C.  114;  1  Hodges,  100. 

As  to  evidence  of  malice,  and  of  absence 
of  probable  cause, — see  this  title,  IL,  2. 

(6)  In  Respect  of  Criminal  Prosecutions. 

When  malice  and  absence  of  probable 
cause  necessary  to  sustain  action.] — If  an  in- 
dictment has  not  been  found,  an  action 
cannot  be  supported  without  evidence  of  ex- 
press malice,  as  well  as  the  want  of  probable 
cause.  Byne  v.  Maore^  1  Marsh.  12;  5  Taunt. 
187. 

An  action  for  a  malicious  prosecution  can- 
not be  maintained,  though  the  accusation 
turns  out  to  be  unfounded,  if  the  prosecutor 
can  show  probable  cause  for  the  prosecution. 
Arbuekls'v.  Tayl/r,  8  Dow.  160. 

Malice  and  the  want  of  probable  cause  must 
both  concur.  Farmer  v.  Darling^  4  Burr. 
1071. 

There  is  a  material  distinction,  as,  to  the 
liability  for  a  malicious  prosecution,  between 
the  institution  of  the  prosecution  and  its 
continuance  after  it  has  been  already  insti- 
tuted, without  authority,  by  an  agent.  Weston 
V.  Beeman^  27  L.  J.,  Exch.  57. . 

In  an  action  against  a  magistrate  for  a 
malicious  conviction,  it  is  not  sufficient  for 
the  plaintiff  to  show  that  he  was  innocent  of 
the  offense  of  which  he  was  convicteii ;  but 
he  must  also  prove,  from  what  passed  before 
the  magistrate,  thnt  there  was  a  want  of 
probable  cause.  Burley  v.  Bethune^  1  Marsh. 
220;  5  Taunt.  580. 

Wliat  oonstltntes  malios,  and  want  ci  prob- 
able and  reasonable  cause.] — If  C.  is  intrusted 
to  receive  money  for  A.,  with  a  written 
direction  for  its  application,  and  C.  writes  a 
letter  to  A.,  stating  that  ho  has  not  receive<] 
it,  when  in  fact  he  has,  this  is  sufficient  evi- 
dence of  probable  cause  to  render  a  prosecu- 
tion of  C.  under  the  7  <&  8  Geo.  4,  c.  29,  s. 
40,  not  malicious.  Eagar  v.  Dyotty  5  O.  &  P. 
4 — Tenterdcn. 

In  an  action  for  maliciously  indicting  the 
plaintiff  for  an  assault  on  the  defendant,  the 
following  facts  were  proved :  The  defendant 
came  to  the  plain tiff^s  house,  whieh  was  let 
out  as  chambers,  to  inquire  for  a  Mr.  8.,  and 
on  being  informed  that  no  such  person  lived 
there,  uttered  abusive  language,  and,  on  th<; 
plaintiff  requesting  him  to  go  away,  laid 
hands  on  him,  whereupon  he  forced  him  out. 
There  was  conflicting  testimony  as  to  the  de- 
gree of  violence  used  by  plaintiff.  The 
plaintiff  was  indicted  by  the  defendant  for 
the  assault,  and  acquitted.  On  the  trial  the 
judge  directed  the  jury,  that,  if  the  defend- 
ant preferred  the  indictment  with  a  conscious- 
ness that  he  was  in  the  wrong,  there  was  no 
reasonable  or  probable  cause  for  the  indict- 
ment:— Hel«l.  llirtt  the  mere  fact  of  the 
plaintiff  having  assaulted  the  defendant  did 
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not  of  itself  constitute  reasonable  mul  prob- 
able citueo  witliout  ri'ferenco  to  the  otIiiT  cir- 
cumstancFB  of  the  case,  and  tliat  tlie  direciion 
of  tlic  judge  wns  substantially  correct.  Hittton 
V.  /leather,  14  M.  &  W.  131 ;  15 L.  J.,  ExcU.  30. 

The  plaintiff,  having  become  ten  ant  to  the 
defendant,  TCho  resided  in  Wiltshire,  of  a 
linuac  and  binds  in  Cartnarthcnsliire,  together 
ivitli  the  exclusive  right  of  s|>orting  over 
liinds  adjacent,  belonging  to  the  defendant, 
fisbcd  one  of  the  ponds  b;  cutting  down  the 
iliim,  and,  but  few  fish  having  been  caught, 
D.,  who  was  the  defendant's  local  agent,  sug- 
;jested  In  the  plaintiff  tliiil  ho  might  fish  a  cer- 
tiiin  pond  on  the  estate  bj  cuttinj;  donn  the 
bnnlc  nnd  placing  n  net  to  catch  the  fish, 
which  tlie  plaintiff  nccnrdingl;  afterwards 
did  during  the  tenancy,  and  a  few  fish  were 
taken.  Disputes  haviiiK  afterwards  arisen 
between  the  plaintiff  ana  defendant,  D.  Inid 
an  information  before  magistrates  against  the 
plaintiff  for  unlawfully  and  malicioudj- break- 
ing (Iowa  the  dam  and  dcstrnyiug  tlie  fish, 
inder  7  &  8  Geo.  4.  c.  80,  s.  15;  and  D.  hav- 
ing been  examined,  the  magistrates  required 
:1ie  plaintiff  to  find  bail  to  appear  to  an  indict- 
oicnt  f»r  that  offense  nt  the  assizes,  where  a 
bill  was  preferred,  but  ignored.  The  defend- 
ant was  not  present  at  the  hearing  of  the  in- 
lormatiou,  nor  was  there  any  evidence  to 
■how  that  he  knew  that  D.  had  aiven  the 
plnintifi  permission.  At  the  trial,  tno  judge 
asked  the  jury  whether,  in  their  opinion,  D. 
hud  given  permission,  and  they  found  that  he 
had;  they  also  found  that  D.  acted  under  the 
defendant's  authority  in  instituting  the  pro- 
ceedings, and  the  judge  having  expressed  his 
opinion  that  there  was  abscDce  of  reasonable 
and  probable  cnuse: — Held,  that  he  was  cor- 
rect in  so  deciding,  and  that,  independently 
of  the  i)ermissiiin  given  by  D.,  there  was.  no 
reasonnblo  or  piobable  cause  for  instituting 
tiio  proceeding?^.  Mitchell  v.  William*,  11  M. 
A  W.  205;  12  L.  J.,  Eich.  103. 

In  an  action  for  a  mnlicious  prosecution  for 
Bheep-atealing.  it  appeared  nt  the  trial  that 
the  plaintiff  was  possessed  of  a  sheep  which 
the  defendant  clauned  ag  one  of  a  lot  stolen 
fmni  him,  Tlic  plaintiff  gave  an  account  of 
the  way  he  became  possessed  of  it,  which,  if 
the  sheep  was  the  defendant's,  must  have  been 
willfully  false.  The  defendant  took  away  the 
sheep.  The  plaintiff  sued  him  for  so  doing 
in  the  county  court.  To  stop  the  action,  the 
defendant  indictc<l  the  plaintiff,  who  was 
acquitted.  There  waa  evidence  both  ways, 
but  it  appeared  that  the  sheep  really  never 
was  the  dcrcndant's,  thongh  be  bon£  fide 
believed  it  was.  The  judge,  assuming  these 
facta  to  be  true,  askeil  the  jury  if  the  defend- 
ant had  reasonable  grounds  fur  his  belief. 
On  their  finding  that  he  had,  he  ruled  that 
there  was  leasonable  and  probnblc  cause  for 
the  indictment: — Held,  by  Coleridge  and 
CromptoD,  JJ.,  that  the  hnding  of  thcjury 
on  that  one  point,  in  adilitinn  tii  the  facts 
hcrond  dispute,  made  out  a  complete  coso  of 
re:ison:ible  nnd  probable  cause,  and  therefore, 
that  the  judge  was  right.     Erie,  J.  disscn- 


tienlc.  Dough,,  v.  Carina,  B  El.  *  BL  5 
2  Jur..  N.  S.  1247. 

In  an  action  fur  maliciously  eaasing  1 
plaintiS  lo  be  Hrrcsted,  it  oppearrii  lh>t 
was  employed  to  work  up  some  timl-er  □ 
sjMrs,  under  a  contract  with  H.,  by  whirh 
was  ti>  be  paid  48'.,  bj  weekly  in^allmea 
dating  the  progress  of  the  work,  and  I 
balance  on  the  completion  of  it.  Befi>Te  I 
woi-k  was  completed  H.  assigned  all  1 
goodf  to  the  defendant  aud  others,  for  i 
benelit  of  his  creditors  genemllT.  Altl 
time  iibout  102.  remained  due  lo  the  plaiali 
as  the  value  of  the  work  douc  up  to  that  tie 
The  plaintiff  went  to  the  dclend ant's  yn 
where  tlie  spars  were,  and  aske<l  for  thm 
and  <in  the  defendant's  foreman  reftjsing 
give  Ihem  up,  lie  took  them  the  nest  moniii 
at  four  o'clock  n.  m.  His  aitomej  th 
wrote  to  the  defendant's  atromcy  tosay  il 
be  cbiimcd  a  lien  on  the  spar^.  'The  dtfea 
ant  (U'miinded  them  Imck,  but  Il>«  pUiol 
rcfii^'d  to  give  them  up.  The  plainlifl* 
then  taken  into  custody  for  stealing  thc^ 
on  the  informalToii  and  cnmplniot  of  i 
defendant.  He  asked  the  defendant  why 
gave  him  into  custody;  to  which  the  dclen 
aat  replied.  "You  liad  no  right  to  take  11 
spars  away:  I  think  yon  merely  fetched  the 
away  lo  gut  whnt  was  your  due :" — Held,  ili; 
there  was  evidence  of  the  aboenccof  reaMaib 
and  probiible  cause  for  the  charge.  Hnnlti 
8ims,<n.  a  H.  &  N.  600;  27  L.  J.,  Eich.  IJ 

A.  defendant  in  iin  action  f»r  malicleus 
and  without  I'casonnble  or  probable  cause pr 
curini;  the  plaintiff  to  be  apprehended  on 
charge  of  felony,  cannot  rely  on  circumstsnci 
of  lucre  suspicion  as  evidence  of  reaaonalk' 
probable  cause  for  a  defense  to  the  actiw 
Bmtt  V.  Qibl<on«,  80  L.  J.,  Exch.  75. 

A  rubbery  had  been  committed  by  A.,  *^ 
immediately  abscondetl.  Tbo  plainliff,  '"^ 
had  been  a  fellow- workman  with  A.,  hi 
been  heard  to  say  that  he  (the  plainttffl  lu 
heard,  a  few  hours  after  the  robbeiy,  that  ' 
had  a'lsconded,  and  that  A.  had  previessl 
told  him  (the  plaintiff)  tliat  ho  iatenikd' 
KO  to  Australia.  A.  had  also  been  seen,  esrl 
in  the  morningafter  the  robbery,  coming/"^ 
a  public  entry  leading  to  the  back  door  of  tt 
pliunliff's  hniuse.  The  defendant,  the  lilnim 
ifl's  milliter,  having  been  infonned  of  l'i« 
circunisiimces,  caused  tjio  plaintiff  to  l>e  »I 
prelicnded  and  chained  before  magiitnH 
with  Ihu  robbery;^ Held,  no  evidence  of  (w 
Bonable  or  probable  cause,  justifying  lli 
plaintiff  in  making  the  charge.     lb. 

Reasonable  and  probable  cause  taaj  b 
shown  by  evidence  which  would  mibe 
ftrimil  fiicle  ease  swell  as  would  justify  i  erio 
lonl  charge,  nllhau^h  it  might  be  iosuffii^ii^i' 
to  convict,  and  although  it  might  rc-qui' 
tonfirmution  by  further  evidence,  nui  lii' 
clflBcd  or  discovered  by  the  jirosecutor  uaii 
after  )ie  had  given  the  plaintiff  into  ciiilod; 
Daamm  v,   Vaiimndau.  11  W.  R.  510— Q.  B. 

Evitlenrc  of  an  accomplice,  that  lio  h"' 
bCMi  iiini]M!rcd  with  by  the  attorney  lor  fli 
dertiisc,  coupled  witli  a  letter  found  on  ill 
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cr»on  of  the  attorncv.  after  his  arrest  on  the 
nminul  cliarfjc,  is  evidence  of  rcasoimblc 
ansc  foi"  i^ts  pmsccution.     Ih, 

Similarity  of  haud writing  is  not,  per  so, 
uad.  iwit;liout  other  circumstances,  probnblo 
rauso  f  ojT  preferring  a  cliarge  of  forgery  aguinst 
i  person  -whose  handwriting  is  like  that  of  a 
forced,  instrument.  ClcmenU  v.  Ohrly^  2  C. 
&  K.  C80 — Denman. 

XLiformn.tIon  received  from  persons   appa- 
rently respectable,  and  believed  to  be  credible, 
is  sufficient  evidence  of  reasonable  and  proba- 
\>\o  cause   for  a   prosecution.     Chaffield   v. 
Comefi^rdy  4  F.  &  F.  1008~Cockbum. 

In  an  action  for  malicious  prosecution,  the 
cbsT^c  liaving  been  for  stealing  a  horse  left 
ivith  a  servant  to  show  with  a  view  to  a  sale, 
find  tlio  horse  haviog  been  bought  honestly 
and  openly: — Held,  that  there  was  no  reason- 
able cause.  Stewart  v.  Beaumont^  4  F.  &  F. 
1034 — Erie. 

Held,  also,  that  the  facts  not  having  been 
fully  and  fairly  stated,  and  there  being  ap- 
\)aTciitly  some  anger  on  the  part  of  the  prose- 
cutor, there  was  evidence  of  malice.     lb. 

The  defendant,  a  miller,  saw  a  number  of 
sackSy  partly  covered  with  a  tarpaulin,  lying 
on  a  quay  alongside  a  vessel:  seeing  his  maik 
on  one  of  the  sacks,  he  cut  it  open,  and  found 
'  it  contained  pieces  of  sacks,  some  new  and 
sonio  old.     lie  removed   the  tarpaulin,  and 
saw  some  sacks  on  wliich  was  his  murk,  and 
on  others  it  was  cut  away.     Being  informed 
that  the  sacks  were  about  to  be  ship^^ed  l>y 
\V\e  plaintilf  for  the  manufacture  of  paper,  he 
laid  an  information  before  a  magistrate  that 
he  had  reason  to  suspect  and  did  suspect, 
t\iat  some  sacks,  his  property,  had  been  stolen, 
and  were  then  in  the  possession  of  the  plaint- 
iff.    Tliereupon  the  magistrate  issued  a  war- 
rant to  search   for  the  goods,  and  if  they 
should   be  found,    to  brinff   them  and    the 
plaintiff  before  him,  to  be  dealt  with  accord- 
ing to  law.    The  plaintiff  was  accordingly 
apprehended,  and  taken  before  the  magistrate, 
who  dismissed  the  charge.     In  an  action  for 
maliciously  causing  the  search  warrant  to  be 
issued,  and  the  plaintiff  apprehended: — Held, 
first,   that  the   magistrate    was  justified   in 
issuing  a  wari-ant  in  that  form,  since  the  ap- 
plication for  a  search  warrant  involved  an 
application  to  arrest.      Wyatt  v.  White^  5  H. 
&N.  871;  29  L.  J.,  Exch.  103;  8  W.  R  307. 
Held,  secondly,  that  there  wtis  no  absence 
of  reasonable  and  probable  cause  for  the  in- 
formation, and  consequently  the  defendant 
was  not  liable  either  in  respect  of  the  search 
warrant  or  arrest,     lb. 

In  an  action  for  maliciously,  and  without 
reasonable  or  probable  cause,  charging  the 
plaintiff  with,  and  causing  him  to  be  appre- 
hended on  a  warnmt  for  unlawfully  running 
away,  and  leaving  his  wife  and  children 
chargeable  to  a  parish,  it  appeared  that  the 
plaintiff  had  left  his  wife  and  child rcn 
with  her  father,  and  went,  as  ho  alleged,  in 
search  of  work.  The  defendant,  the  brother 
of  the  plaintiff's  wife,  at  her  request,  and 
with  the  consent  of    the   father,    who    was 


unable  to  support  his  dnu^^htcr,  applied  to  the 
magistrate's  clerk,  and  by  his  advice  a  war- 
rant was  issued, and  the  plaintiff  apprehended, 
by  the  defendant's  instructions.  Before  the 
hearing,  thu  defendant  took  the  plaintiff^s 
wife  to  the  overseer  and  obtained  some  relief, 
and  she  was  t>iken  to  the  workhouse,  but  there 
was  some  evidence  that  this  was  a  colorable 
chargcability,  and  was  done  with  a  view  to 
support  the  information.  The  justices  dis- 
missed the  case,  and  thereupon  the  action 
was  brought :— Held,  that  the  judge  was  right 
in  telling  the  jury  that  there  was  no  reason- 
able or  probable  cause  for  the  arrest,  and  that, 
although  the  defendant  acted  under  a  mis- 
take, the  jury  might  infer  malice  from  his 
subsequently  endeavoring  to  set  up  a  color- 
able chargcability.  Ilmth  v.  lleapcy  1  H.  & 
N.  478;  3(5  L.  J.,  M.  C.  49. 

A  bankrupt  (who  had  obtained  an  order  for 
protection  under  12  &  13  Vict.  c.  100,  s.  112), 
at  the  time  of  his  bankruptcy,  was  in  arrear 
for  two  poor-rates,  and  had  been  assessed  to 
a  third  rate,  which,  however,  was  not  allowed 
or  published  until  after  his  bankruptcy.  The 
overseers,  pending  the  protection,  summoned 
him  for  the  non-payment  of  the  three  rates; 
he  did  not  attend  before  the  justices,  but  re- 
turned the  summons  to  the  assistant  overseer, 
stating  in  writing  on  it,  the  fact  of  his  liaving 
a  protection  order,  and  the  assistant  overseer 
saw  the  messenger  of  the  Court  of  Bankruptcy 
in  possession  of  his  goods,  which  were  after- 
Avards  sold.  The  justices,  on  the  application 
of  the  overseers,  then  issued  a  distress  war- 
rant on  his  goods  for  the  amount  of  the  three 
rales,  which  warrant  was  returned  nulla  bona, 
and  a  warrant  of  commitment  issued,  under 
which  he  was  arrested  and  imprisoned,  until 
released  by  an  order  of  a  commissioner  in 
bankruptcy.  The  bankrupt  then  brought  an 
action  against  the  overseers,  for  maliciously, 
and  without  reusonahle  or  probable  cause, 
procuring  and  obtaining  from  the  justices  a 
warrrant  of  commitment  against  him,  and  un- 
der that  arresting  and  imprisoning  him,  and 
also  for  assaulting  him,  and  giving  hitn  into 
custody: — Held,  first,  that  there  was  no  ab- 
sence of  rea<«onablc  or  probable  cause  for 
assuming  the  Court  of  Bankruptcy  not  to  have 
the  power  of  protecting  the  bankrupt  from 
arrest  in  resi>eot  of  the  rate  made  before,  but 
not  allowed  till  after  thebankruptcv.  Phillips 
V.  Naylor,  4  H.  &  N.  505;  5  .lur.,  N.  S.  900; 
28  L.  J.,  Exch.  235— Exch.  Cham. 

Held,  secondly,  that  there  was  no  absence 
of  reasonable  or  probable  cause  for  supposing 
that  the  protection  order  was  not  good 
against  the  warrant  of  eommitment  in  respect 
of  the  a":<rre<irate  of  nil  the  rates.     Ih. 

He  hi,  thirdly,  that  there  was  no  evidence 
of  malice.     Ih. 

Held,  fourthly,  that  trespass  would  not  lie 
against  the  overseers  for  causing  the  bankrupt 
to  be  arrested  under  the  warrant  of  commit- 
ment,    lb. 

In  an  action  for  malicious  prosecution,  it 
ap|Xiared  i hut  (ho  defendant's  travel«T  ap[)licd 
to  P.  for  payment,  that  P.  showed  him  a  re- 
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eeipt  of  the  ptaiutifT  (who  had  formerly  been 
tliu  defeDilont's  traveler)  for  20Z.,  which  ho 
never  accounted  for;  that  the  defendant  on 
learning  this  commiiiiicatcd  with  P.,  who 
tent  thu  recei|it  and  re-affirmed  the  payment; 
that  the  defendant  then  consulted  hiBattorncy, 
and  chRT];vd  the  plaintiff  with  embezzlement 
bvforc amagutrate,  who  dismiBBed  the  charge; 
It  also  ap]>earod  that  there  wero  other  caaea 
nhicb,  ir  known  to  the  dcfendaot,  would 
clearly  have  justified  bim  in  making  the  charge. 
but  it  was  nut  shown  whether  ho  knew  of 
them  when  ho  mudo  it: — Held,  that  the 
plaintiff  had  failed  to  show  tho  absence  of 
reasonable  and  probublo  ciiuse,  because  (per 
Bovitl,  C.  J.)  the  fiicts  of  I*. 'a  case  showed 
reasonable  and  probiilile  cause,  or  because,  nt 
iill  events  (per  Byles,  J.,  aud  Brett,  J.)-  as  the 
plaintiff  did  not  show  Ihccoiitrarv,  the  defend- 
ant was  to  be  assumed  lo  have  knnuD  of  the 
other  matters.  Brooktv.  Blain,  30  L.  J.,  C.  P.  1. 

The  mere  fact  thut  a  report  and  balancc- 
slieet  prepared  and  published  by  tho  secretary 
qI  a  public  company,  rontain  errors  or  mis- 
statements, does  not  afford  reasonable  and 
probable  cause  for  charging  hiiu  criminally 
undeia4&S5Vict.  c.  06,  B.  84.  andwillbcno 
defense  to  an  action  for  malicious  prosecution 
brought  by  hira  if  lie  hna  been  so  charged, 
unlesasomo  proof  be  given  that  ho  made  and 
circulated  the  report  and  balance-sheet  as  a 
willful  falschnoil  and  with  a  fraudulent  in- 
tent. Ayrei  v.  F.lborough,  23  L.  T.,  N.  S.  IM 
—Blackburn. 

Id  iictious  against  a  railwiiy  oonipany  for 
malicious  prosecution,  it  appeared  thut  there 
had  been  a  disturbance  and  struggle  at  one 
of  the  company's  stations,  between  their  scr- 
Tiints  and  some  p^issengcra,  nnd  that  after  tho 
struggle  was  over  oiid  W.,  who  had  been  one 
of  such  passengers,  had  left  the  station  and 
was  walking  away,  A.,  one  of  the  company's 
servants,  who  had  been  engaged  in  such 
stmgglc,  and  who  was  a  swom  constable, 
took  W.  into  custody  on  the  charge,  first,  of 
being  drunk,  and  on  the  sergeant  at  the  police 
station  rcfusiu"  to  take  that  charge,  then  for 
assaulting  A,  in  the  discharge  of  his  duty. 
DnrJng  the  struggle  and  before  it  was  over, 
thcplarntiSS.,  another  of  such  passengers  who 
bad  taken  part  in  the  struggle,  was  given  into 
custody  by  A.,  and  removed  to  the  police 
station  and  there  charged,  in  the  first  in- 
stance, with  being  drunk  and  refusing  to 
quit  the  company's  premises,  and  afterwards 
with  nssanlting  the  company's  officers  in  the 
execution  of  their  duty.  Tlie  instructions  is- 
sued by  the  company  to  their  servants,  who 
were  sworn  constables,  were  that  they  might, 
when  on  duty,  take  into  custody  any  one 
whom  they  might  sec  commit  an  assault  at 
uy  of  the  stations,  "  and  for  the  purpose  of 
putting  an  end  to  any  fight  or  affray,"  but 
that  such  power  was  to  bo  iiseil  with  extreme 
caution,  and  not  if  the  fight  or  affray  was  at 
an  end  before  they  interfered.  Tlio  attorney 
for  the  company  appeared  before  the  magis- 
trates to  prosecute,  and  both  plaintiffs  wero 
committed  for  trial,  and  afterwards  prose- 


cuted by  the  company  at  the  »cssion^  a 
acquittfi'l.  In  order  lo  show  the  abscrice 
reasiinulilc  nnd  probable  cause,  the  dep(Kiiic 
of  tho  serranla  of  the  compuiy  before  I 
mngtntriile  were  put  in  evidence,  but  tl 
contuuied  evidi'uce  of  assaults  upon  socli  ■ 
vants,  and  particularly  oF  an  assuulE  on  A. 
the  execution'  of  his  duly  as  constabk: 
Held,  (hat  inasmuch  as,  if  the  fans  stated 
tho  depositions  of  the  company's  scrran  I  a  U 
been  lumiuunicaicd  to  the  compatiT'B  nit- 
ney  bffine  iipjicaring  lo  proBCCUtc,  and  tin 
was  no  eviilencc  that  they  hail  not  t>eea,  . 
might  reasonably  have  considered  Ibrre  yna 
pr^ihle  cause  fur  llic  prosecution,  Iheie  » 
no  eviilence  of  tho  absence  of  probable  cam 
and  thr-  onus  being  with  the  plaintiffs  lo  eke 
such  al>M-nce,  it  was  not  for  ihe  compaoy 
show  ihiit  tliey  undertook  the  pros^cutii 
with  a  knowledge  of  the  testimony  tlicir  m 
vants  were  prepared  to  give.  Walitr 
South- Eiistem  Raihcny  Company,  3D  L.  J.,  * 
P.  340;  5  L.  R.,  C.  1'.  040;  18  W.  IE.  lOS 
23  U  T.,  N,  B.  14. 

In  an  iiction  f or  a  malicious  prowcmion.  a 
though  the  question  of  reasonable  and  pi«* 
able  cause  is  an  inference  to  be  draim  hjtt 
judge  tnim  facts  undispnted  or  found,  yet  tfc 
test  is,  nut  nhat  impression  thccircoioaUnn 
would  make  on  the  mind  of  a  lawyer.  In 
whether  the  circumstances  warranted  a  io 
crct-t  man  in  instituting  nnd  following  upth 

Sr<iceeiiiiig9.  Kdly  v.  Multaiid  Great  Water 
'nilmiij  of  Ireland  Company.  7  Ir.  R.,  C.  L. 
-Q.  B. 

Tlio  evidence  in  support  of  the  plainl'ff" 
cnsc  w.iji,  that  be  bad  been  a.  foreman  poric 
in  tlio  irnploymont  of  a  railway  compnnr,  hi 
duty  hi'iiij;  to  charge  for  eilrn  luggage  sm 
to  give  receipts  for  Ihe  sums  received  by  liin 
on  that  account;  that  he  was  informed  bjtbi 
mumiger  of  the  company,  in  the  presence  o 
the  chiiirmun,  one  of  the  directors  and  ili 
solidtor,  that  a  passenger  had  accused  himo 
having  charged  and  received  double  ll* 
nmouiit  for  which  he  had  given  a  receipt,  sm 
was  coming  up  from  the  country  to  swear  in 
formations  ngaiast  him;  that  he  was  suli 
sequent l_v  arrested  on  informations  sw»n 
agniLiat  him  hy  the  passenger;  that  he  va 
afterwarila  tried,  and  the  passenger  ond  iii 
wife  su'oro  to  the  truth  ot  their  accnasitinn 
notwithstanding  whicli,  the  jury  acquiltd 
him:— Held,  that  the  plaintiff  failed  lu  sliix 
want  of  reasonable  and  probable  cause,  ani 
that  the  judge  ought  to  have  nonsuited  blni 
or  directed  a  verdict  ngaiust  hira.     Jb. 

The  railway  compuny  produced  llwi 
solicitor,  who  deposed  that  the  iiasseuji' 
wrote  a  letter  Id  tho  niilnnger  making  Ihev 
cusation ;  that  the  matter  was  put  into  lii 
(the  solicitor's)  hands;  that  he  bad  the  pn! 
scngcr  bi-ougbt  up  from  the  country,  l<y\ 
down  his  Btatcmcut  in  writing,  nnd  cIokI. 
sifted  him  ns  to  the  truth  of  it;  thnt  his  w 
BwcrswercEuli^factory;  tliat  he  (the  sulicitoi 
bcliiivc'd  tlio  NtaU'uicat,  and  tbon  diri'ctid  i' 
fomiaii'iii-=  (II  1)0  preiarud  and  ihc  crinilD> 
proaeeuiiuii  lu  be  proceeded  with.     ThJsifi 
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loncc  HfivinjT  liecn  in  nowise  impeached:  — 
llflil,  ttiat;  the  judge  ought  to  have  inferred 
rrcim  ic  TT*2isnnafolo  and  probable  cause,  and 
t\\re\;te*l  £v  verdict  for  the  company.     IK 

L..,  l>ein«^  entitled  to  the  possession  of  prem- 
ises, entered  upon  them,  but  was  afterwards 
ejected  \yy  T.  and  W.   He  then  indicted  them 
f«»r  a  forcible  entry,  but  they  were  acquitted. 
They  then  brought  an  action  against  him  for 
mnUcioTis  prosecution : — Held,  that  the  action 
couUl  not  be  maintained,  as  the  facts  showed 
l\iat  L«.  liod  a  right  to  the  possession,  and  had 
nctually  obtained   possession,  and  there  was, 
therefore,  reasonable  and  probable  cause  for 
t\\e  \n<iir.tment.     Lows  v.  Telford^  35  L.  T.,  N. 
S.  69;  45L.  J.,Exch.  Div.  613;  1  L.  R.,  App. 
Cas.  414 — H.  L. ;  reversing  the  judgnent  of 
the  Exchequer  Chamber,  31  L.  T.,  N.  8.  90. 

Semble,   that  T.  and  W.  had   not  a   joint 
cause  of   action,     lb. 

As  to  proof  of  malice,  and  of  want  of  prob- 
able cause,  and  when  and  how  tlie  question 
^UouUl  be  left  to  the  jury,— sec  this  title,  II.,  2. 

8.    Termination  of  Suit,  Prosecution  or  Proceed- 
ings favorably  to  Plaintiff, 

Wliea  necessary  to  sustain  action  for  ma- 
Uioloiis  procflMlngs  in  actions  generally.] — 
An  action  for  a  malicious  arrest  cannot  be 
maintained  where  the  former  cause  was  termi- 
naVed  by'a  stet  processus,  by  the  consent  of 
the  parties.  WUhinson  v.  Hovoely  M.  &  M. 
493 — Tenterdcn. 

An  action  may  be  brought  to  recover  dam- 
ages for  a  malicious  arrest,  where  the  suit  is 
terminated  by  a  rule  of  court;    and  that  rule 
is  evidence  of  the  termination   of  the  suit. 
Brook  V.  Carjyenter^  3  Bing.  297 ;  1 1  Moore,  59. 
Where  a  cause  (in  which  the  defendant  lias 
been  arre<t<'d)  is  referred  to  arbitration,  and 
the  award  is  given  in  favor  of  the  defendant, 
he  cannot,  on  that  ground,  maintain  an  action 
against  the   plaint i^  for  a  malicious   arrest. 
Ilabershon  v.  Crobf/,  Peak©  Add.  Cus.  181;    3 
Esp.  33 — Kenyon. 

In  an  a^'tion  for  abusing  the  process  of  the 
court,  in  order  illegally  to  compel  a  party  to 
give  up  his  property,  it  is  not  necessary  to 
prove  that  the  action  in  which  the  process  was 
improperly  cm  ployed  has  been  determined, 
or  to  aver  that  the  j^rocess  was  sued  out  with- 
out reasonable  or  proper  cause.  Granger  v. 
IIUI,  3  Scott,  561;  4  Bing.  N.  C.  212;  2  Jur, 
235;  1  Am.  43. 

An  action  lies  for  maliciously,  and  without 
Tftasonaljlc  or  probable  cause,  arresting  the 
plaintilf,  and  detaining  him  until  discharged 
i)y  a  judge's  order,  pending  a  former  suit  by 
the  defendant  for  the  same  cause  of  action,  in 
which  the  plaintiff  had  been  arrested  and  dis- 
charged out  of  custody  by  reason  of  the  de- 
fendant's delay  in  declaring.  H&f/toood  v. 
Collin^e,  9  A.  &  E.  208;  1  P.  &D.  202;  1  W., 
W.&  IT.  702;  2  Jnr.  103«. 

To  such  actit>n  it  is  no  defense  that  the 
second  suit  is  still  pending.     lb, 

A  declaration  stated  that  the  defendants 
(the  one,  A.,  acting  as  attorney  forB.,  the 


other)  recovered  a  judgment  against  the 
plaintiff  for  80/.  Is.  4^.,  that  the  plaintiff  paid 
and  satisDed  to  B.  the  debt  recovered  by  snch 
judgment,  except  15^.  8d.y  and  that  they  sued 
out  a  ca.  sa.  upon  the  judgment,  and  wrong- 
fully and  maliciously,  and  without  any  rea- 
sonable or  probable  cause,  indorsed  the  writ 
with  directions  to  levy  5/.  14«.  8(2.,  and  inter- 
est, and  11.  7«.  for  the  costs  of  execution ;  that 
the  plaintiff  tendered  and  offered  to  pay  to 
the  defendants  Si.  88.,  which  was  sufficient  to 
pay  and  discharge  all  that  was  recoverable 
against  the  plaintiff  upon  the  judgment  and 
writ,  together  with  the  costs  of  the  writ  of 
execution,  and  all  other  legal  and  incidental 
expenses;  anjd  that  they  wrongfully  and  ma- 
liciously, and  without  any  reasonable  or 
probable  cause^  procured  the  sheriff  to  arrest 
rhe  plaintiff,  and  detain  him  until  he  paid 
7/.  6«.  9d,  whereas  the  sum  of  dl.  Bs.  and  no 
more  was  due  and  owing  from  and  recover- 
able against  the  plaintiff  upon  the  judgment: 
— Held,  that  the  declaration  disclosed  a  good 
cause  of  action,  and  that  it  was  not  necessary 
to  allege  that  ihe  plaintiff  had  obtained  his 
discharge  by  order  of  the  court,  or  a  judge, 
50  as  to  show  that  the  proceedings  had  ter- 
minated in  his  favor.  GMing  v.  Eyre^  10  C. 
B.,  N.  S.  592;  9  W.  R.  940;  5  L.  T.,  N.  8. 
180;  81  L.  J.,  C.  P.  174. 

A  declaration  stated  that  A.  issued  against 
B.  a  writ  of  summons,  specially  indorsed,  for 
28Z. ;  that  B.  paid  A.  102.  on  account;  that 
A.  afterwards,  maliciously,  and  without  rea- 
sonable or  probable  cause,  signed  judgment 
for  default  of  appearance,  for  28/.,  and  ar- 
rested B.  under  a  ca.  sa.  for  that  amount,  and 
compelled  him,  in  order  to  obtain  his  dis- 
charge, to  pay  30Z. : — Held,  that  the  action 
was  not  maintainable,  inasmuch  as  the  judg- 
ment operated  as  an  estoppel,  and  precluded 
the  plaintiff  from  averring  that  the  sum  of 
28/.  was  not  due.  Huffer  v.  AlUn,  4  H.  &  C. 
634;  36  L.  J.,  Exch.  17. 

The  proper  course  would  have  been  to 
apply  to  the  court  or  a  judge  to  reduce  the 
judgment  to  the  amount  actually  due.     Ih. 

In  a  declaration  for  maliciously  and  without 
reasonable  or  probable  cause  issuing  out  of 
the  mayor's  court,  London,  an  attachment  of 
a  debt  owing  from  third  persons  to  the  plaint- 
iff, it  must  appear  that  the  action  in  which 
the  attachment  issued  was  terminated.  Parton 
V.  Hill,  12  \y.  U.  753;  10  L.  T.,  N.  S.  414— 
Q.  B. 

A  plaintiff,  to  recover  in  an  action  for  the 
malicious  issue  of  process,  must  have  had 
judgment  in  his  favor  in  that  process.  Taylor 
V.  Ford,  22  W.  R.  47;  29  L.  T.,  N.  8.  892-- 
Q.  B. 

— for  malicions  criadnal  proseontioD.] — An 
action  for  malicious  ])rosecution  cannot  be 
maintained  till  the  prosecution  is  terminated, 
which  mu-^t  nppcnr  u;)o:i  the  declaration. 
Fis/ier  v.  Bristow,  1  Dougl.  215. 

A  declaration  In  an  action  for  a  malicious 
prosecution  for  tVlony,  must  state  that  the 
pros(*cution   is  at  an  end ;  and  alleging  that 


8733 


MALICIOI'S,     &c.     PROSECUTION,     I. 


the  plaintifl  vim  disclinr^l  Trom  liit  im- 
prisonment 18  nnt  euffident,  Morgan  v, 
Iluffhet,  2  T.  R,  335. 

If  it  alleges  tliat  he  wiu  diwlinrjccd  by  llic 
grand  jury  not  fin'iin^  the  bill,  it  will  ilion  it 
Irgal  end  ro  the  pmiu'cutinit.     Jb. 

At)  action  lira  for  a  mnlicir>n«  prosuciitii>D. 
though  till!  pliiintifF  it  ni^qiiitli'd  on  ti  dpff^t 
in  llio  indk-tmi-nl.  llVei.  r.  Venlham,  4  T. 
R.  247. 

8o,  tor  tbc  tnnlicioiii  prosecution  nf  a  bad 
indictment  for  perjury.  Pii>]Kt  v,  Ilearn,  1 
D.&  li.  360;  5  B.  &A.  0:14. 

If  a  party  is  inilictcd  for  ii  felony,  tbougii 
he  is  acquitted  without  railing  wiinesses  be 
cannot  maintain  an  action  for  a  uialieious 
pmsecutioa,  if  liia  ncquittal  nas  Ihc  result  of 
deliberation,  and  the  evidence  was  sti&icient 
to  cause  the  jury  to  pause.  Smith  v.  M'te- 
donald,  3  Esp.  7 — Ecuyou. 

The  principle  that  in  an  action  for  miili- 
ciously  and  wilhout  reasonable  and  iirobublc 
cause  setting  the  Inw  in  motion  to  the 
damage  of  the  plaintiff,  it  is  Fssential  to  show 
thai  the  proceeding  alleged  to  bo  inatitulcd 
maliciously,  and  withimt  reasonable  aod  prob- 
able cause,  has  terminated  in  TaTor  of  the 
plaintiff,  if  from  its  nature  it  is  capable  of 
such  a  termination,  applies  nhere  an  action  is 
brought  for  falsely  and  fraudulently  causing 
n  proceeding  to  be  taken  in  a  foreign  court 
to  Ihcdamiigeof  the  plaintiff.  Cnttrique  v. 
Behrent,  3ET.  4  El.  700;  00  I,.  J.,  Q.  B.  183; 
7  Jur.,  N.  S.  1028. 

The  rule,  that  in  an  notion  for  r>  malicious 
prosecution  the  plaintiff  \t  bound  to  shiiw  % 
termination  of  the  proceedings  in  his  fnvor, 
does  not  apply  where  the  proceedings,  in  re- 
spect of  which  the  action  is  brought,  are  es 
parte,  and  must  of  necessity  terminate  un- 
liiviirably  to  the  plaintiff;  as  where  the 
defendant  maliciously  exhibits  articles  or  do- 
mnuda  sureties  of  Uia  peace  against  the 
plaintiff,  in  which  cases  the  latter  lias  no 
opportunity  of  controverting  the:  oiith  of  the 
defendant.  Stewart  v.  Oromett,  29  L.  J.,  C. 
P.  170;  7  C.  B.,  N.  S.  101;  0  Jur.,  N.  8. 
770. 

A  person  convicted  of  a  trespass  under  the 
Game  Act,  1  A  9  Will.  4,  c.  62.  underwent 
the  sentence  of  imprisonment  under  that  con- 
viction, and  did  Dot  appeal  ogainft  it:— Held, 

miction  ngainst  the  informer  for  a  malicious 
■irowcution.  Mellor  v.  Eadddey,  2  C.  As  M. 
t7r>;  4  Tyr.  063;  0  C.  &  P.  374. 

Qiuerc,  wlictlier  an  iicliou  is  mHintainable 
ngiiinijt  a  justice  of  the  pciicc  for  willfully 
and  maliciously,  and  without  rc:isoniiblo  and 
prolinble  cause,  convicting  h  pei'son  in  a  pen- 
iilty  in  a  mntter  in  which  the  juntico  has 
jurisdiction,  and  whirh  penalty  is  paid,  but 
the  conviction  has  been  subsequcnlly 
qtiasiicd  ?  Q^ea  or  Oelan  v.  llall,  2  H.  <t  N. 
370;  87  L.  J.,  M.  C.  78. 

An  action  for  a  malicious  pro.secu(ion  will 
not  lie  if  the  proceeding  complained  of  ter- 
minated in  the  conviction  of  the  pLiiniiff, 
which  has  itot  been  quashed ;  and  it  makes  no 


difference  that  there  is  no  appeal  fmm  wd 
ronvictinn.  lianflie  v.  ifiilthrif,  SG  L.  J-.  M 
C.  08;  2  L.  R,  C.  P.  084;  la  W.  R.  «!»;  1 
L.  T.,  N.  S.  417. 

—  for  ualicioiu  proceoiUngs  in  bankn^tcy. 
—It  must  lie-  nverrcil  mid  proved,  if  imTmeil 
that  the  coiniui.ssioii  wna  miperseded  betm 
the  comment' iiK-nt  ..f  tlienclion:  and  if  tbi 
fuel  U  nut  iM..vid,  the  phiililia  uitgUt  M  b 
nonsuited.  iIh.ul:!!  it  wiis  not  averrrU  in  tfa 
decUiruiioii,  iLiiii  iliougli  the  defendant,  •!» 
might  have  ilcmurrcd  for  the  nnii^mnn.  In 
nut  done  so.  W/.U-coi-th  v.  JMl.  2  B.  di  Ail 
OW. 

It  is  not  suflidciit  to  prove  merely  U.at  Ik 
commission  'vat  auiiersedcil.  as  n  superaeda 
may  proceed  o|>'>n  strict  Icgxl  Kroiind^  m 
does  not,  IIkti  Itiii:.  furnish  evidence  of  tk 
waiitofprol).ilil.' cause.  ITiiij  r.  WaM^,  - 
C.  &P.   aci    -■rj[..i:d. 

A  declor^ii  l"M.  for  maliciously  suing  out  : 
fiat  in  batiki  :^|it(\v.  contained  an  allegstia 
that  it  was  I'uliTi'd  bvtheConrtof  Bctir» 
■■that  the  i'..d  i-hoiild' be  annolled,  nod  lb 
same  wusikti  .>r>nii[;ty  annulled,  and  tbe  pre 
cecdings  on  '\i''  li:it  were  thereupon  endei 
and  detefiiiirii  I.''  The  order  of  the  Conit  o 
Review  wh?,  ili;it  Ihe  fiat  ■■be  nnaalled.  if  lb 
Right  Huii.  \\i>-  Lord  ChnnreHor  ebaif  thvsl 
fit;"  and  at  ilj(^  fi>ot  of  it  -was  a conSnnatioi 
of  it,  signed  liv  liie  Lord  Cliaccellor: — HeM 
that  the  aih  -^.tinn  win  aubslantially  proved 
Kemp  T.  £ii,<j,  Car.  &  M.  3111— Denman. 

As  to  evidence  of  termination  of  the  forme, 
proceedings,— see  this  title,  U  ,  3. 


4.   For 


I  LiaUt. 


Agaliut  whom  action  lies,  generally.]— Ii 
an  action  for  uiiilicious  |)ro5ecutioo  cgainat  A 
and  B.,  if  it  appears  tlmt  both  A.  aod  B.  en 
tered  into  :i  I'iiit  recognizance  to  prosecQ!< 
and  give  (■v-i^iimo;  but  that  A.  only  employe 
the  attorney,  :itiil  tlintB.  attended  before  ili< 
magistrate  oiul  I  lie  grand  jury  at  the  requis 
of  the  attorney,  the  judge  will  direct  tb 
acquittal  of  B.  Eugir  v.  DyoU,  5  C.  4  P- 
— Tenterdun. 

A  declnraliou  for  maliciously  indictin!;.  ani 
procuring  tin.'  ]iliiin(iir  to  bo  indicted,  i 
sustained,  nil lioiigli  if,  nppcnrs  that  the  dc 
fendant  pcefmi'd  the  indictment  unwillinglj 
and  solely  br(in-c  lie  ivos  bound  over  to  li 
so,  if  it  ftp|i';ii s  1  hilt  he  was  hiiiisclf  the  cans 
of  Ilia  being  !">iinil  over  by  uriginally  nuikin: 
a  malicious  <  \-\.u-'j,\?  before  ihe  magialrate 
DuboU  V.  K,~ii,.^.  ;i  P.  &  J).  30S;  4  Jur.  liS 
11  A.  &E.  ;!Ji'. 

A  rule  frir  ,l  cEioiinul  inforuiiiiion  obtaispi 
by  ihoplaiiiiiif  in  :ui  action  for  the  malitiou 
prosecution  •<!  iin  iniliclmeot,  and  mnd 
absolute,  is  no  l::ir  to  such  action,  alIliou:;l 
the  indictment  svns  against  the  plaintiff  am 
another  person.  Caddy  v,  Burloic,  1  H.  &  1! 
275. 

action   against   parish   officers,   fo 
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smct     of   yngrancy,   and   imprisoned    and 
to   hard    labor,    the   conviction    being 
waids  quHshefl,  it  is  not  necessary  that 
convicting  mai^stratc  slionld   be    mndc 
<^<3fGndant.      Simpkia  v.  French^  12  Price, 


A.y  in  the  name  of  B.,  prosecutes  an  ac- 

t.iOTft  against  C.  maliciously,  and  without  rea- 

soi:&able  and  probable  cause,  C.  has  no  action 

<i.^s»iii8t  A.  unless  he  has  thereby  sustained 

Icf^al    damage.     CotUreU  v.  JoneSy  11  C.  B. 

Ta3;    16  Jur.  88;  21  L.  J.,  C.  P.  2. 

H  C.  hiis  thereby  sustained  legal  damage, 
axx  action  lies.     Ih. 

In  iin  action  in  a  county  court,  A.,  by  means 

of   perjured  evidence,  led  the  judge  to  believe 

tlia,t   B.,  also  a  witness  in  the  court  on  the 

suiiie  decision,  had  committed  perjury ;  where- 

VL|>ou   the  judge  directed  that  B.  should  be 

indicted,  and  bound  over  A.  to  prosecute  him 

nt;    the   assizes,    where  B.    was  acquitted:— 

Held,  that  an  action  for  malicious  prosecution 

l»tv  against  A.,  at  the  suit  of  B.     FiUjohn  v. 

Maekivder,  9  C.  B.,  N.   S.  505;  7  Jur.,  N.  S. 

1283;  80  L.  J.,  C.  P.  257;  9  W.  R.  477;  4  L. 

T..  N.  S.  149— Exch.  Cham. 

lu  an  action  for  malicious  prosecution,  a 
person  is  liable  who  gives  evidence  in  support 
of  the  charge,  and  who  represents  himself  as 
preferring  it,  although  it  is  preferred  at  some 
other  pei-sons"  expense,  and  such  other  persons 
have  told  him  that  he  shall  be  a  witness  only, 
and  they  employ  the  counsel  and  solicitor; 
and  if  it  is  shown,   that,  during  the  exami- 
nation on  the  charge,  such  person  is,  in  his 
hearing,  repeatedly  alluded  to  v»  prosecutor, 
and  does  not  deny  that  character,  that  is  evi- 
dence from  which  a  jury  may  infer  that  he 
represented  himself  as  the  person  preferring 
the  charge.     Clements  v.  OMy^  2  C.   &  K. 
686— Denman. 

An  action  cannot  be  maintained  against  a 
third  person  on  the  ground  that  he  was  a 
mover  of  and  had  an  interest  in  a  suit,  in  the 
absence  of  malice  and  want  of  probable  cause. 
Bam  Coomar  Cixmdoo  v.  Chunaer  Canto  Mooh- 
erjce,  2  L.  R.,  App.  Cas.  180— P.  C. 

Married  women.] — A   married  woman   is 
liable  to  be  taken  in  execution  under  a  ca.  sa. 
issued  upon  a  judgment  for  the  defendant  in 
an  action  for  libel  brought  by  her  husband, 
in  which  she  is  joined ;  and  therefore  an  ac- 
tion will  not  lie  by  husband  and  wife  against 
the  defendant   for  maliciously  and  without 
reasonable  and  probable  cause  suing  out  a 
en.  sa.  against  the  wife  upon  the  judgment  in 
the  action  of  libel.     Newton  v.  Boodle^  9  Q.  B. 
948;  llJur^  628. 

Corporationa  ■  public  companies.] — ^An  in- 
corporated railway  company  is  not  liable  for 
a  malicious  prosecution,  in  respect  of  a  crim- 
inal proceeding  instituted  by  their  servant 
without  their  knowledge  or  direction.  8te- 
tem  V.  Midland  CouTUiet  Railway  Company,  2 
G.  L.  R.  1800;  10  Exch.  852;  18  Jur.  932; 
23  L  J.,  Exch.  328. 

A  man  waa  arrested  on  a  warrant  issued  on 
,  the  sworn  information  of  an  officer  employed 


by  arnilwny  com]>^ny  on  a  charge  of  theft;  he 
was  taken  beftire  a  magistrate  and  remanded 
for  a  week  at  the  request  of  an  attorney  em- 
ployed by  the  company,  and  was  ultimately 
discharged.  At  the  trial  of  an  action  for 
malicious  pronecution  against  the  railway 
company,  he  denied  that  he  was  guilty  of  the 
theft,  and  the  judge  nonsuited  : — Held  (per 
Kelly,  C.  B.,  and  Cleasby,  B.),  that  the  non- 
suit was  wrong ;  but  per  Bramwell,  B.,  that  the 
nonsuit  was  right;  and  that  no  action  for  mali- 
cious prosecution  will  lie  against  a  railway 
company,  for  a  corporation  aggregate  is  in 
law  incapable  of  acting  maliciously.  Hender- 
son V.  Midland  Railway  Company^  20  W.  R. 
23;  25  L.  T.,  N.  8.  881— Exch. 

11.    PROCKDUnE. 

1.  Pleading, 

I>ecIarationa  in  actions  for  malicious  civil 
proceedings.] — In  an  action  for  malicious 
arrest,  the  declaration  is  bad  after  verdict,  for 
stating  that  the  defendant  *^  wrongfully  and 
injuriously "  procured  the  writ  to  issue,  and 
caused  the  plaintiff  to  bo  arrested,  without 
the  addition  of  the  word  **  maliciously." 
Saxon  V.  C(Me.  1  N.  &  P.  061;  6  A.  &  E. 
652;  W..  W.  &  D.  305. 

A  declaration  alleged  that  the  defendant 
arrested  the  plaintiff,  and  that  the  plaintiff 
had  been  detained  in  custody  until  he  was 
discharged  by  ix^ason  of  the  defendant's  not 
having  declared  against  him;  that  the  de- 
fendant might  have  procured  judgment  in 
that  suit  if  ho  had  thought  fit,  but  that  he 
afterwards,  without  any  reasonable  or  prob- 
able cause,  maliciously  arrested  him  a  second 
time  for  the  same  cause  of  action,  without 
the  leave  of  any  judge  of  the  court  :— Held, 
that  the  declaration  was  good,  as  it  must  be 
taken  that  the  second  arrest  was  maliciously 
made  by  the  defendant  without  the  contem- 
plation of  any  benefit  to  himself.  Heywood  v. 
Collinffe,  1  P.  &  D.  202;  9  A.  A  E.  268;  t 
W.,  W.  &  H.  702;  2  Jur.  1038. 

A  declaration  stated  that  plaintiff  being  in- 
debted to  H.  L.,  in  36Z.,  11.  L.,  by  the  defend- 
ant, as  his  attorney,  for  the  recovery  thereof, 
sued  out  a  writ  of  summons,  and  declared 
againsttheplaintiff;  that  afterwards  the  plaint- 
iff presented  a  petition  to  the  court  of  Bank- 
ruptcy, and  obtained  an  order  for  protection 
from  process,  whereof  the  defendant  had  no- 
tices yet  the  defendant,  well  knowing  that  he 
was  protected  from  process,  but  willfully  and' 
maliciously  intending  to  injure  him,  procured 
a  judgment  to  be  signed  against  liim  in  the- 
action,  and  willfully  and  maliciously  sued  out 
a  testatum  ca.  sa.,  under  which  the  sheriff  ar- 
rested the  plaintiff: — Held,  that  the  declara^ 
tlon  was  bad,  in  omitting  to  state  that  the  dc' 
fendant  arrested  the  plaintiff  without  reason- 
able or  probable  cause.  Rout  or  Roret  v. 
LewU,  5  D.  &  L.  371;  17  L.  J.,  Exch.  98. 

A  count,  alleging  that  the  defendant  caused^ 
the  plaintiii  to  be  arrested  and  imprisoned 
without  reasonable  or  probable  causc^  on  a» 
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fnlne  ami  mntirionii  cliargr  of  Tclon;,  is  n  ccitint 
In  trespoHS  for  hii  nsMUlt  aiul  rolttc  intprisOD- 
meiit,  knil  not  HD  informiil  noiint  for  n  muli- 
I'ioiiR  prosecution ;  and  therefore  requiroa  no 
evidence  of  roiiiicc,  or  want  of  rr'asoaable  and 
liroluhic  rmiRc,  Draadl  v.  CrMldoei,  27  L. 
J.,  Eich.  SIS. 

A  <lccUraiion  alleged,  that  defeodant,  not 
liaving  reasonable  or  prnbablc  csu«c  to  believe 
thnt  the  )ilaintifl  was  about  to  quit  England, 
falsely  and  maliciousty,  nnd  without  renson- 
nlile  or  prcilmbie  rause.  caused  and  procured 
n  judfio  to  make  nn  order  for  rt  capias  a^inst 
tlie  piaintifl,  in'inrsed  to  liuld  him  to  bnil  for 
a  sum  exceeding  20^:  and  that  the  dcfcnd- 
nni,  by  color  of  ihnt  order,  sued  out  a  cnpias. 
and  caused  llie  piaintiS  to  be  arrested  nnd 
kept  in  custody  until  lie  gave  buil  to  procure 
Ills  relunsc.  Tlie  declaration  averred  that 
dcfendAnt  never  had,  nor  was  there  nt  nny 
time  any  reasonnblc  or  probalitc  cnusc  for  t>c- 
lievjng  that  the  phiintiS  iras  otraut  to  quit 
England,  nor  liud  lie  any  such  intention;  and 
that  liie  order  for  the  cnpias  was  nftcrnards 
roscioded,  and  the  capias  set  aside:— Held, 
that,  although  this  ileclsraiion  would  have 
been  1>ad  on  niweial  demurrer,  for  not  setting 
out  what  the  false  evidence  was  on  which  the 
order  had  bt^cn  obtained,  it  was  good  sftcr 
verdict,  as  llie  allegation  that  the  defendant 
falsely  procured  an  order  must  be  understood 
with  reference  to  the  context,  as  meaning 
that  lie  procured  an  order  by  false  evideoce 
or  by  means  of  falsehood;  nnd  the  nlU'jjation 
fls  to  the  dcfendaut  not  liiiviiig  had  reoson- 
4ib1o  or  probable  cause  for  eupp.ising  that 
plaintiff  was  about  to  quit  tlie  country  migiit 
be  rejected  ns  surplusage.  DaaUU  v.  Field- 
ina.  ]«  M.  &  W.  200;  4  D.  &  L.  829;  10  Jur. 
1061;  16  L.  J.,  Esch.  153. 

A  declaration  allt^ng  that  the  defendant, 
not  having  any  reasonable  or  piohablc  cause 
of  action  against  the  plaintiff,  or  for  causing 
liim  to  bo  arrested,  wrongfully,  fiilicly.  mali- 
>c)ously,  ftnd  vcxntiouily  procured  an  order 
fitr  the  arrest  of  the  plaintilT,  anil  caused  him 
to  be  arrested  on  a  capias  issued  thereupon, 
was  bad  OD  special  dotnurrer.  before  15  &  10 
Vict.  c.  7S,  for  nut  showing  the  false  charge 
lor  statement  bywhich  the  judge  was  induced 
to  moke  the  order.  Brymit  v.  BobheU,  11 
Jiir.  1«2S— Eicli. 

A  declaration  stated  thnt  the  defendant, 
not  having  any  reasonnble  or  probable  cause 
■if  action  against  the  plaintiff,  to  tlie  nmount 
for  which  lie  maliciously  ciiused  the  platntifF 
1i<  be  airestefl,  falsely,  maliciously,  and  un- 
justly procured  from  n  judge  an  order  for  a 
capias,  by  falsely  nnd  maliciously  represent- 
ing to  the  judge  that  the  plaintin  was  justly 
and  truly  indebted  to  the  defendant  in  n  cei^ 
'tain  siun,  by  means  of  a  fiilse  affidavit  aliown 
and  uttered  by  tlio  defendant  before  the 
judge,  thereupon  maliciously  caused  a  capias 
■to  lie  issued,  nnd  witliout  nny  rcnsonnbia  or 
probable  caiii>e  of  action,  cnused  the  |iliiintiS 
to  be  arrested :— Held,  that  the  dei:laration 
was  BufBi-iciit,  and  that  it  need  not  more  pnr- 
ticiiliiHy  set  out  tln!  false  atatcmcnt,  bywhich 


the  jtidgp  was  induced  to  ronko  llie  onlrr.  d-« 
show  ijjjl  (he  facta  were  false  within  the  de- 
feniliitil's  knouledgc,  or  ttiot  lie  luul  nol 
rea(.uii  il'lc  or  prolniblc  cause  for  bplicna> 
tbeia  lo  be  true.  Il<>n  v.  Xurman.  5  EkIl 
850;  1  I,..  M.  &  P.  400;  IB  L.  J.,  Extt-  Kl 
A  (li'i'lnrutiou,  in  an  action  by  aa  execnuM 
debtor  n^MiLiKt  his  creditor  for  nialiL-ioualyaiid 
wittioiii  rinHOmiblu  or  probable  cause  airotiag 
the  pUiiiliff  for  more  llisn  was  due  on  tfac 
judgniint.  alleged  us  damage  llint  tbcplaJDtiC 
was  iihviivs.  during  his  detviiiioo,  able  and 
willin::,  nnd  offcrud.  to  pnv,  and  was  fiml^ 
diseli;iri;i'il  from  iniprisoDnient  by  xmyiDg  tha 
smalliT  sum;  and  that  by  reason  uf  tiie  yirm- 
ises  hi'  \i  IIS  put  lo  costs  and  expenses  -u  and 
aliout  hi-i  maintenance  during  his  detentioa, 
and  in  nnd  about  obtaining  his  discharyc; — 
Held.  th:il  llie  declnration  suffirieiilly  showtd 
spe<i»l  liiiTHiigc  resulting  to  the  plaintiff  from 

venlii  I  he  must  show,  not  merely  that  he  was 
arrest,  il  nnd  detniucd  for  n  gri-atiT  ■mount 
than  V  lis  due,  however  improperly  indorw*^ 
but  aKii  Ihnt,  Ity  reason  of  the  nrrest  and  de- 
tcnt^ion  fur  the  larger  sum,  his  imin-bonmesi 
WM  prolonged,  or  the  e  ...   -   - 

his  diichnr^-e  increuBed, 
2C.  It.  .\.  S.  407;  3  Ju 
J.,  C.   I'.  277. 

An:ilk'sation  thatthedefcndant  nmliciously 
cau^eii  till'  plHiiitiff  lo  l>e  arrosted,  sad  lu  he 
delsiiK'd  ill  prison,  until,  in  order  to  pmr-ure 
Ilia  roll  ;i-i\  he  was  forced  to  procnre  b;ul.  is 
not  xi  ilivi'.ilik'  alIcg:ition;  and  if  there  wu  i 
giving;  iif  hail  proved,  hut  no  evidence  of  nnj 
arrest,  it  is  not  sulBcient.  Berry  v.  Aiianuw. 
6  B.  A  (■.  528;  0  D.  A  R.  658;  2  C.  &  P. 
503. 

But  'III  na  nvermcnt  in  an  action  for  a  mali- 
cious lUK'st.  that  the  defendant  detained  the 
plaiiililT  until  he  found  bnil,  if  some detenlioa 
is  prnvi'.l.  it  is  sntlicient  to  support  the  action, 
althoiiL.'li  110  bail  was  put  in.  BrMoit  v. 
Uey<r,...l,  1  Slark.  48;  4  Camp.  2!3-Ellcn- 
bormiL.'!], 

A  ilv(l;iration  for  maliciously  setting  in 
motion  a  wiurt  of  competent  jurisdiction  is 
not  b.L<l,  because  it  does  not  aver  that  the 
procc'  A\wt^  terminated  in  favor  of  tbeplaiut- 
iff.  !;:.U.iii  V.  ifc^<wfreui,  9  L.  R.,  Q.  B.  74; 
83  W.  11.  GO;  20  I„  T.,  N.  8.  421-Q.  U. 

A  iIli  Liration  alleged  thnt  the  defendant 
tnnlicii>ii''l;  and  without  reasonnblo  or  prut)- 
able  <',>iwi!  caused  the  plaintiff's  ship  to  l>e 
arres(''il  f.ir  necessaries  supplied  by  H.,  under 
a  wuriMiit  from  a  county  court,  and  to  be  de- 
tained iiuiii  the  proceedings  in  the  court  were 
dc;eniiiin.'d  and  the  ship  relensed;— Held, 
thai  ii  a]i])earcd  by  reasonable  intendment 
that  l!i(  piuceedings  were  det^'rminud  in  the 
plaiiitiif.-.  favor,  and  that  the  declaration  w:is 
tlii:rtf..ivi,'ood.     //.. 

A  li.  I'liiniliiiM  st.'itcd  thnt  the  defendant, 
maliLii.ii-lynml  without  I'enBonablo  or  probiiblc 
cautio.  I  iii^^od  to  be  iisllcd  out  of  the  L'nurt  of 
Exchci'iir  a  writ,  on  whiiitinn  inquisition  w.ia 
held,  ..ikI  llie  ilebc  deposed  to  by  tlie  defend- 
ant ivii-  r..iiiid  to  be- due  from  ilie  lUi.intii;  to. 
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%l%o  orown;  that  ?»ftcnvnrtls  the  clcfcnclant, 
ix:m.ltc;i<>usly  and  without  reasonable  or  prob- 
A>l>lo  cause,  caused  to  be  sued  ant  a  writ  of 
ox t  opt  against  tlic  plaintiff,  directed  tb  the 
~L,  who  levied  thereupon  and  lield  the 
A  until  the  writ  of  extent  was  superseded 
t>y  tlie  court.  Plea,  that  the  writ  of  sufjer- 
ftcclons  was  issued  as  matter  of  grace  and  favor 
of  tlie  crown: — Held,  first,  that  the  causing 
tlio  xvrit  of  extent  to  be  sueil  out  was  the  gist 
of  tho  action,  and  that  the  declaration  was 
fsiifficicDt,  inasmuch  as  it  showed  the  discharge 
i%f  that  writ;  and,  secondly,  that  the  pica  was 
Ijwl.  Craig  v.  Hasd.  3  G/&  D.  209;  4  Q.  B. 
481  ;   7  Jur.  8G8;  12  L.  J.,  Q.  B.  181. 

—  for    malicioos    indictmonta    and    other 

crizzunal    procoodisgB.] — It  is    necessary    to 

sta.tc  in  a  declaration  every  allegation  proper 

t«»    Mipport  tlie  action;  namely,  that  the  de- 

f«£tid:int  falsely,  maliciously,  and  without  any 

reasonable   or   probable    cause,    caused    tlie 

plaintiff  to  be  iudicted,  and  to  state  tho  trial 

and   acquittal.     Carman  v.    I'l'uman^  1  Bro. 

P.  C.  101. 

A  declaration  for  maliciously  indicting  at 
the  general  cpuirter  sessions,  instead  of  gen- 
eral sessions,  is  good;  the  word  ** quarter" 
being  only  surplusage.  Bushhy  v,  Wat$ony  2 
W.  Bl.  1050.  : 

After  verdict,  in  an  action  for  a  malicious 
IMTOsecution  f<»r  perjury,  it  is  no  objection  to 
the  description  of  tho  court  in  which  the  in- 
dictment was  found,  that  the  names  of  the 
Justices  before  whom  the  session  of  oyer  and 
terminer  was  held,   are  not  set  out;  and  il 
will  besuflicient  to  allege,  that  at  such  ases- 
Btou  the  defendnnt  maliciously  indicted  the 
plaint  iff  for  willful    and    corrupt    perjury, 
without  describing  more  particularly  the  cir- 
cumstances under  which  tho  alleged  perjury 
wan  supposed  to  have  been  committed.     Pip- 
pet  V.  Umrn,  I  D.  &  U.  26G;  6  B.  &  A.  C34. 

In  an  notion  against  parish   officers,    for 
maliciously    taking    the  plaintiff    before    a 
magistrate',  and  procuring  him  to  be  convicted 
of  an  act  of  vagrancy,  and  impiisoned  and 
kept  to  hard    labor,   the    conviction    being 
afterwards  quashed,    it  was  averred  in  the 
declaration,  that  tho  conviction  was  quashed 
on  the  22d  day  of  April,  at  the  general  quar- 
ter sessions  of  the  peace;  and  tho  proof  by  the 
order  for  quashing  the  conviction  showed  that 
it  wos  not  a  general  but  an  adjourned  ses- 
sions: the  variance  was  held  not  to  be  such 
as  to  furnish  a  ground  for  setting  aside  the 
verdict.    Simplsin  v.  Fr€(nc\  12  Price,  894. 

In  a  declaration  for  a  malicious  prosecution, 
it  is  not  necessary  to  state  that  there  was  an 
information.  It  is  sufficient  to  state  that  the 
defendant  procured  a  warrant  to  be  issued ; 
but  if  the  declaration  states  that  the  defendant 
made  information  on  oath,  and  that  upon 
that  information  the  magistrate  granted  the 
xrarranr,  the  information  must  be  proved,  and 
a  recital  of  it  in  the  warrant  is  not  sufficient. 
Q'*e(}9r]i  V.  Derby,  8  C.  &  P.  749— Patteson. 
B.  P.,  Stevene  v.  Clark,  Car.  &  M.  500— 
Crcsswell. 


In  an  action  for  a  malicious  prosecution,  in 
which  the  plaintiff  charges  the  defendant 
with  having  imposed  on  him  the  crime  of 
felony,  by  reason  of  which  he  was  imprisoned ; 
and  on  production  of  the  information  before 
the  justice  there  is  no  charge  of  felony, 
though  tho  warrant  was  to  arrest  tho  plaintiff 
for  felony;  the  evidence  does  not  support  the 
declaration.  Leigh  v.  WM^  8  Esp.  165 — 
Eldon. 

A  count  was  for  causing  and  procuring  a 
false  and  malicious  charge  to  be  made  against 
the  plaintiff  before  a  mtigist rate,  and  proceed- 
ings to  be  taken  thereon  without  any  reason- 
able or  probable  cause.  Tho  defendant 
pleaded,  that  he  caused  and  procured,  t&c., 
'*u)*on  and  with  a  reasonable  and  probable 
cause,"  and  alleged  the  several  facts  attending 
the  transaction  out  of  which  the  charge  be- 
fore tho  magistmto  arose.  To  this  plaintiff 
demurred  specially,  on  the  ground  that  the 
plea  containe<l  no  allegation  that  the  defend- 
ant, at  the  time  he  caused  the  charge  to  bo 
made,  had  been  informed  of,  or  knew,  or  in 
any  manner  acted  upon  those  fiicts  and  cir- 
cumstancfs: — Held,  bad,  it  being  consistent 
with  this  pica  that  the  charge  was  made  upon 
some  ground  altogether  inde[)endent  of  the 
facts  stated;  and  that  the  knowledge  of  what 
was  sufficient  to  induce  any  reasonable  person 
to  believe  the  truth  of  tho  charge  before  he 
I)ut  the  law  in  motion,  did  not  exist  in  tho 
defendant's  mind  at  the  time  the  charge  was 
made.  Defegal  v.  Iligldetf,  \\  Bing.  N.  C.  9oO; 
5  Scott.  154;  a  llodges,  158. 

To  an  action  for  falsely,  maliciously,  and 
without  any  reasonable  or  probable  cause, 
charging  tho  plaintiff  with  larceny,  before  a 
justice  of  the  peace,  indicting  the  plaintiff, 
and  causing  him  to  be  tried  on  such  charge, 
on  which  he  was  afterwards  a(!quitted;  the 
defendant  pleaded,  that  tho  plaintiff  brought 
a  former  action  against  the  defendant  for  as- 
saulting and  imprisoning  him  on  a  false  asser- 
tion that  ho  had  committed  felony;  that  to 
that  action  the  defendant  pleaded  not  guilty, 
and  a  justification  of  the  assertion,  and  im- 
prisonment in  consequenco  thereof;  on  trial 
of  which  action,  the  judge  directed  the  jury 
to  take  into  their  consideration  the  question 
whether  the  defendant  had  charged  and  ac- 
cused tho  plaintiff  with  having  stolen  the 
goods  mcntit)ned  in  the'  declaration,  and 
falsely  and  maliciously,  and  without  any 
reasonable  or  probable  cause,  committed  the 
grievances  complained  of  in  the  present  action ; 
that  the  jury  found  for  the  plaintiff,  and  as- 
sessed damages  accordingly,  and  that  tho 
plaintiff  recovered  judgment  for  the  same, 
with  costs;  averring  tho  identity  of  the  im- 
prisonments in  the  two  actions,  and  that  the 
grievances  complained  of  were  the  same  witli 
those  in  respect  of  which  damages  had  been 
given  on  the  former  occasion: — Held,  first, 
that  this  plea  was  no  answer  to  the  action. 
Guest  V.  Warren,  OExch.  379;  20.  L.  R.  979; 
18  Jur.  133;  23  L.  J.,  Exch.  121. 

Held,  secondly,  that  the  judge  misdirected 
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A  count  bI1cjk<.-(1  tluit  tl)c  defendttnt,  b 
justice  of  tlie  pcoci-,  ualnwfully  nnd  mali- 
ciouelj,  aad  without  reasonable  or  probal>lo 
cause,  took  the  iiiforatatioa  of  A.  ugtunat  tlio 
lilaintifl,  anil  wrongfultj,  willfully,  mali- 
tiouBtj,  and  witliout  rcosonabiu  or  probable 
cause,  as  the  dafcndiiot  well  kiien*,  convicted 
the  plainliff,  and  lio  was  tlicrcb;  compelled 
to  pii;  a  Bum  of  moQc;,  and  tliut  upon  appeal 
to  the  quarter  acssiona  the  conviction  was 
afterwards  quashed.  A  verdict  having  been 
found  for  the  pluinliff,  the  court  refused  to 
nrrcst  Iho  judgment.  Oelat  v.  llalL  i  II.  & 
N.  870. 

A  declaration  stated,  that  the  defendant, 
Intending  to  injurs  the  plaintiS  in  bis  good 
nnroe,  and  to  cause  his  dwelling-house  to  bo 
searched  for  stolen  goods,  and  to  procure  him 
to  Ijc  imprisoned,  went  befora  a  magistrate, 
nnd  falsely,  maliciously,  and  without  probable 
cause,  otiargeil  that  certain  goods  of  his  had 
liecR  feloniously  stolen,  nnd  thst  ho  suspected 
that  the  go<ids  were  concealed  in  the  phiiiit- 
ilTs  dwclling-liousi';  ond,  u|ion  such  charge, 
the  defendant  procured  the  mugistrato  to 
grant  a  warrunt,  nuthoriziug  a  constable, 
with  necessary  assistance,  to  enter  tlio  plnint- 
ifl's  house,  to  search  for  the  goods;  and  tlie 
defendant,  with  other  persona,  caused  and 
])rouiired  the  dwelling  house  to  bo  searched 
and  rummaged  for  the  gor^ds  by  such  persons, 
and  the  door  of  such  house,  and  a  pantry 
there,  to  be  broken  to  pieces,  and  the  pluint- 
i(T  and  his  family  to  be  disturbed  iu  the  pos- 
session, and  hia  goods  to  be  carried  away:  — 
Held, that  the  acts  at  violence  alleged  to  hnvc 
been  committed  in  the  house  appeared  sufti- 
rienlly  by  the  declaration  to  have  been  acts 
done  in  pursuance  of  the  warrant,  am]  lu 
consequence  of  the  charge  made  by  the  de- 
fendant, and  that  they  were  stated  ns  mere 
matter  of  aggravation;  and,  ccinsequcntty, 
that  the  whole  count  containing  this  statement 
wns  in  cose.  Ilmveorth  v.  Ji'oicixt,  4  B.  &  Ad. 
440. 

Pl«>a.]— In  actions  for  torts  the  plea  of  not 
gnilty  ahull  operate  ns  a  dcuiul  only  of  the 
breach  of  duty  or  wrongful  act  alleged  to 
have  been  committed  by  the  defendant,  and 
not  III  the  fuels  stated  in  the  indictment,  and 
no  other  defense  ihnn  such  denial  shall  be 
ndmissiblo  under  that  plea:  all  other  pleas  in 
dcniid  shiill  take  iasuc  on  soma  particular 
matter  of  fact  alleged  in  the  declaration:  e.g., 
in  an  action  for  a  nuisance  to  the  occupation 
of  a  hijuse  by  carrying  on  an  oHeusivo  trade, 
the  plea  of  not  guilty  will  operate  as  a  denial 
only  that  the  defendant  carried  on  the  alleged 
trade  in  such  a  way  as  to  be  a  nuisance  to  the 
occupation  of  the  house,  and  will  not  operate 
ns  a  denial  of  the  plaintiff's  occupation  of  the 
house.  Reg.  Gen.,  Q.  B.,  C.  P.  and  Exch., 
T.  T.,  10  Vict.  r.  01 ;  1  El.  &  Bl.,  App. 
Uxii. 

In  nn  action  for  n  malicious  prosecution, 
th'!  court  will  not  permit  a  defendant  to  plead 


that  he  hud  p n bub Ic  cause  in  indict.  tngith« 
Willi  nr>T  gnihy.  Cotton,  v.  Sivaa,  4  N.  d:  U. 
Sai;  a  A. \tE.  312. 

The  plcii  of  not  guilty  to  an  action  fori 
mnliciou^  pruseculiou,  puts  in  issnc  the  fact  of 
prosecution,  nnd  thu  want  of  probaUe  cauK. 
lb. 

In  an  iictlon  for  malicloasly,  and  willimtt 
probable  cause,  refusing  to  accept  debt  a*d 
costs  from  a  prisoner,  cTidence  of  probable 
cause  muv  be  given  under  not  guilty.  iXwM- 
^Mv.  ;jru™,yp.  &  D.  127;  11  A.  &£.»; 
^Jur.  24. 

In  an  action  for  maliciously,  and  witboot 
rensoucbk-  or  probable  cause,  procuring  tfae 

SMntiff  to  be  outlawed,  assigning  for  special 
amagclhat  the  plaintiff  wus  pnt  to  cocbJa 
and  about  reversing  the  outlawry,  under  the 
pica  of  nut  guilt  J',  the  reversal  of  tlie  outlawry 
18  not  ])iit  ill  issue.  Druminimdv.  Piyou,  TC 
&  P.  2i8;  3  Ding.  N.  C.  114;  1  nodgrs.  IW. 

In  nn  iiction  for  a  malicious  arrest,  the 
declaRitiiin  averred  that  the  defendant  did  not 
prosecute  his  suit,  but  voluntarily  suffered  ttH 
same  to  he  discontinued  for  want  of  prosecu- 
tion, Ond  that  it  was  discontinued :— Held, 
that  tlio  plea  of  nut  guilty  in  such  a  etx 
merely  put  in  issue  tlic  wrongful  act,  vie.,  the 
malicious  anest,  without  probable  cniis*,  aod 
not  the  di^ontiniiiincc.  tVali-iiin  v.  Lm,  51L 
&  W.  470;  7  D.  P.  C.  408;  3  Jar.  484. 

On  (ho  trial  of  an  action  for  a  m.-iliciom 
prosecution  fur  perjury,  not  guilty  di>cs  not 
put  in  issue  the  determination  of  llio  prose- 
cution. Wren  v.  Jlalop.  13  Q.  B.  M7;  IS 
Jur.  000;  17  L.  J.,  Q.  B.  313. 

In  an  action  for  maliciously  suing  out  a  Sat 
in  bankruptcy,  ibo  ullegntion  in  the  declara- 
tion, as  to  the  annulling  of  the  liat,  is  not  put 
in  issue  bv  n'lt  guiltv.  AtUiuon  r.  UaUiyi. 
Za.&D.'oU;  3Q.  B.  70:  6  Jur.  731.  See 
Kempv.  King,  Car.  &  M.  000. 

In  an  action  by  as:iigaccs  of  C,  a  bankrupt, 
the  dcelurution  slated,  that  before  the  bank- 
ruptcy C.  executed  to  the  defendant  a  nar- 
rnut  of  oUoriicy,  subject  to  a  dtfeasaiico  slat- 
ing that  it  wns  given  to  secure  the  piymenl 
to  the  defenilanl  ol  2il,  178.,  balance  of  ac- 
count, and  of  any  other  sums  which  hemig1>t 
bo  called  on  to  pay  under  guaranty  for  (.'. ; 
and  alleged,  that,  although  at  the  time  of  ex- 
ecuting tlio  warrant  of  attorney,  the  defend- 
ant had  not  entered  into  any  gunranty  for  C. ; 
nor  ever  became  liable  to  any  sutn  of  money 
on  his  behalf,  nnd  although,  at  the  time  of 
executing  the  warmnt  of  attorney,  .1  amall 
sum  of  money,  nnd  no  more,  was  due  from  C. 
to  the  defendant  on  tlie  warrant  of  attorney 
and  defciisnuce,  and  it  was  the  defendant's 
duly  to  ^^Kue  execution  for  that  sum  only,  be- 
ing such  bidnnee  as  aforesaid,  with  interest, 
and  uo  more;  yet.  lie  wrongfully  caused  a  fl. 
fa.  to  be  issued,  fnuudt>d  ti|)on  the  judgment 
entered  u])  on  the  warrant  of  attorney,  indorsed 
to  levy  liiiil.  10s.  for  debt,  costs,  Sx..  under 
which  the  goods  of  C.  of  value  sufficient  lo 
satisfy  IIieiC  sum  were  seized  aad  fold,  before 
the  baiikniptcy,  and  tlicrcby  wholly  lost  to 
his  assig[|[;i:s.      The  defendant  pleaded  not 
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g'lxilt-y,  and  llmt,  nfter  the  time  of  executing 
^lio  "wiirrant  of  attorney,  niul  before  tlie  exe- 
oiaii'^n,  100/.  wiis  clue  from  C  to  the  dcfcnd- 
»rfct     upon  the  warrant   of  attorney  and    dc- 
rca^uncc,    in    addition    to    tlie    balance    of 
aeoount   in    the    declaration    mentioned,  on 
xirliicli    issues  were  joined: — Held,   that,  on 
tliosc    pleadings,  it   was    incumbent  on  the 
1>la.intiffs,  in  order  to  recover  in  the  action,  to 
'prove  that  no  more  was  due  to  the  defendant 
tlista   23^.  17«.,  the  balance  pf  account  men- 
tioned io  the  declaration.    Qtrngh  v.  Crilh^  11 
:M-  &  W.  497. 

A  plaintiff  gave  the  defendants  a  warrant 
of  attorney  to  enter  up  judgment,  if  certain 
costs    should    be   unpaid   within    four  days 
after  the  master  should  have  taxed  the  same; 
the  defendants  procured  a  taxation  ex  parte, 
and    by  an  incorrect  representation    to   the 
master,  obtained  from  him  an  allocatur   for 
more  costs  than  they  were  entitled  to.     By 
order  of  a  judge,  a  new  taxation  was  directed, 
pending  which  the  defendants  arrested  the 
plainti|f;>  afterwards  the  new  taxation  was 
bad,    and   the    costs    were    reduced.      The 
plaintiff  declared  for  a  wrongful  arrest,  and 
tlie  defendants  pleaded  that  the  costs  had 
been  taxed,  and  a  sum  found  due,  for  which 
they  arrested  : — Held,  first,  that  the  plaintiff 
might  properly  sue  for  a  malicious  arrest,  and 
was  not  bound  to  declare  for  a  deceitful  rep- 
resentation to  the  master;  secondly,  that  the 
plea  was  not  supported,  there  having  been,  in 
effect,    no    taxation    when    the    defendants 
arrested;    and   that    the    plaintiff   was    not 
l)ound    to  reply  the   facts   specially  which 
I'endered  the  nrst  taxation  invalid.     Saxton  v. 
CastU,  C  A.  &  E.  C52;  1  N.  &  P.  661. 

When,  in  an  action  for  maliciously  giving 
the  plaintiff  into  custody  and  for  slander,  the 
defendant  pleaded  to  the  latter  cause  of  ac- 
tion a  plea  in  justification,  which  would  have 
been  no  answer  to  the  former,  and  at  the  trial 
tlic  plaintiff  failed  to  prove  the  slander:— 
Ilelcl,  that  the  jury  ought  to  disregard  this 
pica  in  considering  the  former  cause  of  ac- 
tion. Brooke  v.  Avrilhn,  42  L.  J.,  C.  P.  ISO; 
21  W.  R.  594. 

2.  Proof  of  Malice^  and  of  Want  of  Probaltle 

and  HecuoTutble  Gauge;  tohcn  the  Question 

is  one  ofl/iw  or  of  Fact;  and 

how  determined. 

Burden  of  proot;  and  admissibility  and 
rcSclenoy  of  crvidence,  generally.] — The  first 
uction  being  non-prossed,  is  not  of  itself 
evidence  of  malice.  Sinclair  v.  Eldred^  4 
Tnunt.  7. 

It  lies  on  the  plaintiff  to  give  evidence  of 
mftlice  in  the  defendant,  either  express,  or  to 
be  collected  from  circumstances,  showing 
plainly  the  want  of  probable  cause ;  and  the 
malice  is  not  to  be  implied  from  the  mere 
proof  of  the  plaintiff's  acquittal  for  want  of 
the  prosecutor's  appearing  when  called.  Piir- 
cdlv,  Macnamaruy  9  East,  861;  1  Camp.  199. 

In  an  action  by  A.  for  the  malicious  prose- 
cution by  C.  of  an  indictment  against  A.  and 


B.,  evidence  of  the  misconduct  of  C.  towards 
B.,  after  his  apprehension,  tending  to  show 
the  b:id  motives  of  C,  is  admissible.  Caddy 
V.  Barlow,  I  M.  &  R.  275. 

Where  the  defendant  gives  evidence  of 
probable  cause,  a  witness  may  be  asked 
whether  the  plaintiff  was  not  a  man  of  notori- 
ously bad  character.  Bodrigues  v.  Tadmire, 
2Esp.  721— Kenyon. 

In  an  action  for  maliciously  procuring  the 
plaintiff  to  be  arrested  on  a  charge  of  larceny, 
the  defendant  cannot  give  evidence  to  show 
that  the  plaintiff's  character  was  suspicious, 
and  that  his  house  had  been  searched  on 
former  occasions.  Newsam  v.  Carr^  2  Stark. 
69--Wood. 

The  opinion  of  the  jury  on  a  former  trial  is 
not  material.  Ilibberd  v.  Charles,  2  F.  &  F. 
126— Keating. 

A  declaration,  alleging  that  the  defendant 
maliciously  and  without  probable  cause  pre- 
ferred an  indictment  against  the  pli^utiff  for 
perjury,  is  supported  by  proof  that  some  of 
the  assignments  of  perjury  in  the  indictment, 
which  was  set  out  at  length  in  the  declara- 
tion, were  preferred  without  probable  cause. 
Ellis  V.  Abrahams,  8  Q.  B.  709 ;  10  Jur.  693 ; 
15  L.  J.,  Q.  B.  221. 

The  plaintiff's  counsel  stated,  that  he  should 
offer  no  evidence  as  to  the  transactions  to 
which  the  other  assignments  of  perjury  re- 
lated:— Ilcld,  that  the  defendant  was  not  at 
liberty  to  give  evidence  to  show  that  there 
was  probable  cause  for  those  other  assign- 
ments of  perjury.     Ih. 

On  the  trial  of  an  action  for  a  malicious 
prosecution  for  perjury,  in  making  a  charge 
against  the  defendant  before  a  magistrate, 
evidence  of  what  the  magistrate  said  in  his 
hearing  on  disposing  of  tl)e  charge  is  admis- 
sible, for  the  purpose  of  showing  the  exist- 
ence of  reasonable  and  probable  cause.  Edden 
V.  Thorniloe,  6  Jur.  205— N.  P.  C— Patteson. 

In  an  action  for  maliciously  indicting  the 
plaintiff,  the  observations  made  by  the  judge 
on  the  trial  of  the  indictment  are  not  evidence 
for  him.  Burher  v.  Angdl,  2  M.  &  Rob.  371 
— Denman.  See  contm,  Warne  v.  Terry ^  Rose. 
Evid.  409,  7th  edit.— Littledalc. 

The  plaintiff  cninot  give  in  evidence  what 
the  magistrate  said  on  his  discharge,  as,  if  un- 
favorable to  the  phiintiff.  he  had  no  power  of 
replying  to  it.  Wetzlar  v.  Zachariahy  10  L. 
T..  N.  S.  4:]2— Mellor. 

The  plaintiff  is  to  give  priniil  facie  evidence 
of  want  of  probable  cause,  which  the  defend- 
ant may  rebut,  if  he  can,  by  showing  the  ex- 
istence of  probable  cause.  The  defendant 
presented  two  bills  for  perjury  against  the 
plaintiff,  but  did  not  appear  himself  before 
the  grand  jury,  and  the  bills  were  ignored. 
He  presented  a  third,  and  on  his  own  testi- 
mony the  bill  was  found.  This  prosecution 
he  kept  suspended  for  three  years,  till  the 
plaintiff  taking  the  record  down  to  trial,  the 
defendant  declining  to  appear  as  a  witness, 
although  in  court,  and  called  on,  plaintiff  was 
ac(piitted: — Held,  sufficient  prima  facie  evi- 
dence of  want  of  probable  cause.     Taylor  v. 
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VUhnt,  a  n.  &  Ad.  843;  S.  C.  nom 
\V,t'nn>  V.  r,i<jU,r,  0  Bing.  Iftl;  3  M.  &.  V. 
SttO,  uffirmefl. 

Till'  ili-bHicf  of  the  pnrtj  mukiiis  n  phnTgc 
t>cr»n-  n  mngistnUe  is  siiinc  <rvidcai-c  of  wntiC 
nr  probable  cause,  iiolwitliEttamlinj;  other  cvi. 
dcnre  raa7  liave  sliown  tliiit  tlioro  vras  primS 
f]icic  probolile  cauM  for  making  the  charge. 
Itroad  V.  Uam  or  Iloae,  3  Bing.  N.  C.  722; 
8  Scott,  W. 

Evidence  of  facta  upon  whicli  the  act  of 
bitnkruptcjwaa  probably  proved,  but  nhich 
fMCis  do  notunonnt  to  an  act  of  biinkniptcj, 
is  sufficient  to  call  ii[ion  the  defcDilfiDt  to 
prove  tbe  afSimativo  of  probable  cause. 
Collon  V.  Jama,  I  B.  &  Ad.  128. 

The  ndjudicalioM  of  thccommissioncrBdors 
iirit  in  itself  negative  llie  want  of  prolioblo 
can  SIC.     lb. 

As  to  what  coDstitutus  mnlico.  and  what 
farti  Miow  •bscnre  of  probiible  and  renson- 
iiblc  caiMC, — sou  thU  title,  1.,  2. 

When  malic*  may  b«  Infarred  {rom  aboonce 
of  pTobabIa  catua.] — In  an  nclion  for  a  mali- 
rioiis  arrest,  the  jurj  may  imply  miilice  from 
the  abscncri  of  reasonable  or  pniliaMc  cause. 
But  this  li  an  inference  not  of  law  but  of 
fait,  wlii«h  the  jury  is  not  l)oimd  to  draw. 
ifUcMl  T.  Jtnkiiu,  2  N.  &  II.  301 ;  5  B.  •£ 
Ad,  588. 

PrtseDl'iog  to  tlie  jury  the  n,'i«encc  of  -siipIi 
cause  a^  couchisive  evidcDcc  of  legal  muUuc 
is  a  misdirection.     lb. 

A.  having  by  his  belies  lost  all  right  of  sic- 
t  ion  on  a  note  indorsed  by  B..  iirreited  B.,  and 
afterwnrds  disconiinued  the  ncltun;— Held, 
that  tlit-secireumstRnccsdiil  not  of  themselves 
so  exclude  nil  prohnldc  eaiisc  as  to  n&ord  a 
jircsumpllon  of  muliee.  Drittoia  v.  IL'i/icoad, 
1  Stark  43;  4  Camp.  210— Ellen  borough. 

There  is  a  m:\lerial  dislinclton,  as  to  the 
liiibility  forii  matii'iuus  prosecution,  lictwucn 
the  institution  of  Ilie  prosecution  and  ii  s  con- 
timiaiicc  after  it  has  been  already  instituted, 
without  authority  by  on  agent.  And  the 
nl>3ence  of  rcuMinnble  and  prob-il>lo  cause, 
which  might  bo  evidence  of  maliec  in  the 
line  ease,  will  not  bo  so  iu  the  other.  Weiton 
v.  Bunan,  27  L.  J.,  Esch.  07. 

Where  iho  party  put  in  possession  under  a 
bill  of  shIo  issued  n  Buinmons  agniust  the 
assignor  for  feloniously  stealing  some  of  the 
clmtlels  nssignc<l,  and  the  assignees  attended 
the  Iteariiig,  and  allowed  tho  naso  to  be 
opened  on  ihcir  behalf  as  prosecutors; — Ilcld, 
that  the  absence  of  reasonable  nnd  prob.iblc 
cause  would  not  bo  evidence  of  midice  ns 
agaiust  tliem.     lb. 

QaastiocB  of  law  and  of  fact;  sDd  fnactlona 
of  the  Jadga  and  t^a  Jnry,  in  genaral.] — Tho 
question  oF  proli;ible  cnuso  is  a  mixed  propo- 
sition of  law  and  fact;  vhctlior  the  circum- 
stiiDces  :iHc-gcd  arc  truo  or  not,  is  a  question 
of  fiict  for  the  jury;  whether  they  amount  to 
prububli-  cause,  is  a  question  of  law.  Johit- 
lUiiwv.  S'ltlon,  I  T.  K.  545;  1  Bro.  P.  C.  70. 
And  see  O/iiiildl  v.  /yin'hu.  I  T.  It.  530,  n. 

rcaso.i:ihlo  or  probable 


cai:>«  is  to  bo  d'<  i'lcd  by  the  fud^,  and  i)  a 
quc'^Jiiiin  for  him  ;iit(1  in.'i  (or  the  jury.  Bamt 
V,  OiUioni,  80  I..  .T,,  Eich.  75. 

Ill  .ui  action  fnriiniMlicimis  prosecution,  (be 
questiun,  whether  there  is  or  is  not  reasjn- 
able  nr  probable  cause,  may  l»e  entirely  for 
tho  judge  or  for  tho  jury,  aecordio"  to  the 
evidence  in  CHcti  particular  case.  Jaimet  t. 
P/uslpt,  11  A.  &  E.  483. 

In  an  action  for  n  roalicioui  proseemiaa, 
though  in  it  the  question  of  rcaioaublc  or 
probablo  caiLse  dc|>enils  not  upon  few  and 
simple  facts,  lint  upun  fiicts  which  arc  nuiMer- 
ous  and  complif-ar  I'll,  and  up'>n  numcron^  and 
complicated  luf' li.iiimh  ti>  be  drawn  Iher«> 
from,  it  is  tbe  d.iry  i>f  ihc  judge  to  inform  tbe 
jury,  if  they  tiiiil  \]\s  facts  ti)  be  pruretl,  aoA 
the  inferencea  lu  b.;  warrjiuod  by  such  facta. 
(h)tt  tlio  same  ciu  or  do  nut  amount  to  rtfnsmi- 
nble  or  probnbli'  ■  -.w^b.  so  as  thereby  tu  loive 
the  questi'in  of  r.iit  lo  the  jury,  nnd  the  sb- 
stmet  quoslion  of  law  to  the  judge,  nmtim 
V.  Wiiiiamn,  1  G.  &  D.  504;  2  Q.  B.  10»— 
Exch.  Cham. 

Though  the  question  of  reasonable  and 
probableenuseiflloIiiMlelermined  on  facts,  tbe 
existence  of  wliiiL.  in  crves  of  doubt,  can 
only  be  properly  dicidi'd  by  inc  jury,  yet  ili* 
not  necessary  fin-  ilii!  jiidsi*.  where  there  i»  a 
variety  of  facts,  m  l"avo  each  fuct speciBcsltj 
til  the  jury,  but  in  ikriilc.  on  a  general  view 
of  the  cii-CumsiiLiii'i  -c,  whctlKT  tliereisorisnut 
rcnsoniible  and  i^inihivhir  cause  for  the  pmse- 
cution,  Jtoielfi'.ih  \.  S.jmael,  11  Q.  B.  M; 
17  L,  J.,  Q.  11  <:.-.. 

The  fnctsnijiii  li.il  (o  the  question  of  iitoI>- 
able  cnuse  mn-i  1h'  found  hy  tho  jury,  and 
tho  judge  is  nun  !■•  decide,  as  a  point  of  l:iw. 
whether  (he  fai  t-i  >>i  found  csiablish  proli:ible 
cause  or  want  of  il.  Tarner  v.  Ambler.  IW  Q. 
B.  232:  flJur,  :;!;:  11  L.  .1.,  Q.  B.  153. 

Among  the^c  facti  !ire  the  defendant's 
knowledge  of  tlu' iillf^'i'd  ground  of  nccUK;!- 
lion  at  Ihc  tiiiii-  u  hen  he  pnisocutod,  and  hi* 
belief  nt  the  ll  li>:  lli^it  llic  conduct  forming 
such  ground  cif  awnsation  amounted  to  the 
offense  charged       //■. 

If  the  dcfen<l;\rit  di'i  i.ot  sii  believe,  Uic 
want  of  reasoji:iljli'  !Kid  probable  cause  is 
established,  thoni^-h  the  imputed  oScnso  ap- 
pear primil  facie  in  have  been  committed  by 
tho  plaintiff,  and  Ihi^  fact  to  have  been  known 
'~  the  dcfeudaiit  before  the  charge  was  made. 


lb. 

Tho  absence  I'f 
plaintiff;  and  if  i 
IS  not  supplied  i 
probable  cause  I  I' 

taining  an  unfair  : 


lb. 

In   n 


IJcf  must  be  proved  by  the 
In;  not  proved,  the  defect 
llic  purpose  of  sliowing 
■vi.h^Tice  tli.-.ttho  defentr 

lautage  over  tlic  plalntiO. 

a  malicious  prosecution. 

iiinlih>:iiicl  probable  cause 

I  .ii.'i.-,  luit  hetdrc   bo 
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Queen^s  Bcncli,  nom.  ITaddriek  ▼.  ffeslop,  12 

Q.    B.  267;  13  Jiir.  COO;   17  L.  J.,  Q.  B.  818. 

Xt  is  a  rule  of  law  that  the  jury  must  find 

t,\\G  facts  on  which  the  question  of  reasonable 

nnd    probable  cause  depends,  but  that  the 

jucig:o  must  then  determine  whether  the  facts 

fouiiil    do  constitute   reasonable  and    prob- 

iil>lc  cause.    No  definite  rule  can  be  laid  down 

for    the    exercise  of  the  judge^s  judgment. 

Z^ister  r.  Perryman,  39  L.  J.,  Excli.  177;  4  L. 

R.,  H.  L.  Cas.  521;  10  W.  R.  0;  23  L.  T.,  N. 

8.    289;   rcversinj?  judgments  of  Exchequer 

and  Exchequer  Chamber,  nom.  Perryman  v. 

LMer,   8  L.  R,  Exch.  197;  37  L.  J.,  Exch. 

166;  18  L.  T.,  N.  S.  674. 

Instructioiis  to  Jary,  in  particular  oases  of 
malicious  arrests  in  actions.] — In  an  action  for 
Tnaiicioosly  and  without  re^isonable  or  prob- 
able cause  causing  the  plaintiff  to  be  arrested 
on  a  capitis,  the  order  for  which  had  been  ob- 
tained upon  an  affidavit  not  fairly  disclosing 
the  nature  of  the  contract,  for  the  alleged 
breach  of  which  the  defendant  was  suing,  the 
judge  having  stated  that,  in  his  opinion,  the 
plaintiff  had  failed  to  make  out  a  want  of  rea- 
sonable and  probable  cause,  told  the  jury  that, 
to  entitle  the  plaintiif  to  a  verdict,  they  must 
be  satisfied  that  there  was  a  total  want  of  rea- 
sonable and  probable  cause,  and  that  the  de- 
fexldant  had  acted  with  malice : — Held,  a  mis- 
direction.    G'Mom  V.  AllUon,  3  C.  B.  181. 

Where  A.  arrested  B.  upon  the  advice  of 
his  special  pleader  that  he  iiad  a  good  cause  of 
action,  but  afterwards,  upon  being  ruled  to 
declare,  discontinued    proceedings,   and    B. 
brought  an  action  for  a  malicious  arrest,  with- 
out auy  reasonable  or  probable  cause: — Held, 
that  the  reasonableness  or  probability  of  the 
caiuse  was  a  mixed  question  of  law  and  fact 
for  the  jury  to   decide;   and  that  they  were 
rightly  told  by  the  judge  that  if  they  believed 
the  defendant  to  have  acted  bon&  tide  upon 
the  advice  he  had  received,  ho  was  entitled  to 
a  verdict;   but  if  otherwise,   they  ought  to 
find  for  the  plaintiff.     liavenga  v.  Macintosh^ 
4D.&R.  107;  2B.  &  C.  693;  1  C.  &  P.  204. 

To  an  action  against  the  defendant,  as  the 
*    official  assignee  of  a  bankrupt,  for  a  mali- 
cious arrest,    the    defendant    pleaded    not 
guilty,  and  traversed  an  averment  in  the  dec- 
laration, that  there  was  a  difference  between 
the  plaintiff  and  the  defendant,  whether,  in 
point  of   law,    the  plaintiff  was  liable    to 
pay  interest  on  a  certain  sum,  but  not  as  to 
the  facts.     The  plaintiff  had  borrowed  602. 
of  the  bankrupt;    and    the    only    question 
in  dispute  between*  him  and   the  ofiScial  as- 
signee was,  whether  he  was  liable  to  pay  in- 
terest on   the  sum  .borrowed.     The  plaintiff 
havin<i;  refused  to  pay  such  interest,  the  de- 
fendant issued  a  summons  for  his  appearance 
on  the  24th  April,  in  these  terms: — '*  If  your 
debt  of  5/.  10s.  6c2.,   together  with  the  ex- 
penses of  this  summons,  be  paid  to  the  official 
aasigDCc,  on  or  before  the  15th  April  instant, 
your  appearance  to  the  sommous  will  not  be 
enforced;  but  if  you  do  not  attend,  a  warrant 
villisMie.*'    This  summons  was  not  served 


by  the  messenger  until  the  18th  April;  and 
the  plaintiff,  not  having  appeared  thereto,  was 
apprehended  under  a  warrant  issued  by  the 
defendant.  The  judge  told  the  jury"  that 
ther<;  was  reasonable  and  probable  cause  for 
the  aiTest,  but  he  did  not  call  their  attention 
distinctly  to  the  second  issue,  no  request  to 
that  effect  having  been  made  to  him  by  the 
plaintiff's  counsel : — Held,  first,  that  the 
question  of  reasonable  and  probable  cause 
was  matter  of  law  for  the  judge,  and  that  ho 
had  not  misdirected  the  jury,  as  it  was  the 
plaintiff^s  duty  to  appear  in  pursuance  of  the 
summons.  Watson  v.  Whitmore^  8  Jur.  704 ; 
14  L.  J.,  Exch.  41. 

Held,  secondly,  that  the  omission  of  the 
judge  to  direct  the  jury  specifically  as  to  the 
second  issue,  which  was  an  immaterial  one, 
w^as  no  ground  for  a  new  trial,     lb. 

—  cases  ol  maliciona  criminal  proceedings,  j 
— A  defendant,  having  reasonable  and  prob- 
able cause  for  suspecting  that  A.  had  made  an 
assault  upon  him  with  intent  to  rob,  gave 
him  in  charge  to  a  constable.  The  constable 
stated  thnt  A.  was  a  very  respectable  man, 
and  not  likely  to  have  committed  the  offense. 
The  defendant,  however,  persisted  in  his 
charge,  and  he  was  taken  before  a  magistrate. 
In  an  action  for  a  malicious  arrest: — Held, 
that  it  was  a  misdirection  to  tell  the  jury,  that 
if  the  defendant  believed  the  good  character 
given  by  the  constable,  and  persisted  in  his 
charge  merely  from  obstinacy,  it  put  an  end 
to  the  reasonable  or  probable  cause  for  taking 

A.  into  custody.  Masgrave  v.  Newell,  1  M. 
&  W.  583;  2  Gale,  «1. 

Upon  the  trial  of  an  action  for  maliciously 
indicting  the  plaintiff,  he  proved  a  case, 
which  in  the  opinion  of  the  judge  showed 
that  there  was  no  reasonable  or  probable 
cause  for  preferring  the  indictment.  The  de- 
fendant then  called  a  witness  to  prove  an  ad- 
ditional fact,  and  that  being  proved,  the 
judge  was  of  opinion  that  there  was : — Held, 
that  there  being  no  contradictory  testimony 
as  to  that  fact,  and  there  being  nothing  in  the 
demeanor  of  the  witness  who  proved  it  to 
impeach  his  credit,  the  judge  was  not  bound 
to  leave  it  to  the  jury  to  find  the  fact,  but 
that  he  might  act  upon  it  as  a  fact  proved, 
and  nonsuit  the  plaintiff.     Davis  v.  Hardy,  6 

B.  &  C.  225 ;  9  D.  &  R.  380. 

The  defendant  had  indicted  the  plaintiff 
for  felony,  for  maliciously  obstructing  the 
air- way  of  a  mine,  but  which  it  appeared  the 
plaintiff  did  bond  fide  under  a  claim  of  right, 
in  an  action  by  the  plaintiff  for  a  malicious 
prosecution: — Held,  that  it  ought  to  have 
been  left  to  the  jury  to  say,  whether  the  de- 
fendant knew  that  the  obstruction  had  been 
done  under  a  claim  of  right;  for  that,  if  so, 
there  was  no  probable  cause  for  the  indict- 
ment. James  v.  Phslps,  3  P.  &  D.  231 ;  11  A. 
&  £.  483. 

In  an  action  for  a  maliciovM  prosecution, 
the  question  of  malice  was  never  in  terms  left 
to  the  jury.  The  c<mrt  made  a  rule  absolute 
for  a  new  tiial,  although  a  rule  nisi  was  not 
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oliinineil  on  tbe  (;rr>nnd  of  misdirection. 
J'-imx  V.  Itaaxt.  1>  W.  It  693— Q.  B.  See 
&  V.  at  ni«i  priu»,  2  P.  &  P.  807. 

Ill  un  iictian  Tor  charging  the  plBiatifl  with 
k  Tclony  maliciouslj.  bdiI  wiiliont  reaw>n  or 
prob&blc  rause;— Held,  lliii  the  judge  w«s 
wsrrnnteil  in  leftring  to  the  jury,  insiead  of 
deciding  himiclf,  tlie  ciisteDce  of  probable 
caiue,  upon  tiie  following  stato  of  facts: — 
The  plaintiff,  a  servant,  being  discharged 
from  Berrico  on  a  Friday,  look  avay  with  her 
from  lier  mailer's  house  a  trunk  and  bag.  the 
property  of  lier  rooster.  The  roaster  wrote  to 
Iter  rbe  next  day,  demanding  liis  property, 
■nd  threatening  to  proceed  criminally  on  the 
Monday  following  if  it  was  not  restortd:  the 
servant  being  aljsent  from  hiHne  when  the 
letter  was  delivered  no  answer  was  returned; 
whereupon  the  niaatcr,  the  Mime  day,  Satur- 
day, had  her  taken  into  custody,  but  when 
she  was  brought  liefore  the  muyislmtes  on 
Sfonday,  declined  to  make  any  cliarge. 
M'Vonald  ot  M-DonneU  v.  lloohe  or  lirooix,  3 
Bing.  N.  C.  317;  2  Scott,  830;  1  Uodgcs, 
DM. 

In  an  aciion  agiilnst  a  defendant  for  taking 
the  plsintiS  to  a  police-office,  and  causing 
Iiim  to  be  impiisoned  without  reasounblc  or 
probable  couse,  on  a  charge  that  he  uttered 
mcoarcs  against  tlic  defendant's  life : — Held, 
that  it  nas  not  fur  the  judgt:  alone  to  deter- 
mine whether  the  menaces  justified  the  charge, 
but  that  it  should  li:ivc  been  left  to  the  jury 
lo  determine  whrlher  the  defendant  believed 
the  menaces,  bcforo  the  judge  decided 
whether  or  nut  there  was  reasonable  and 
probable  cause  for  the  charge.  Venafm  v. 
Johnton,  8  M.  &  Scott,  M7;  10  Bing.  '301;  0 
C.  &  P.  fiO, 

In  on  action  hv  nn  attorney  for  maliciously, 
nnd  without  probable  caupe,  indicting  him  for 
sending  a  tlire;ilening  letter,  it  appeared  that 
his  elicnta  having  inquired  of  the  defendants 
as  to  the  truth  of  n  representation  made  by  a 
]icrson  who  had  offered  tiihuy  goods  of  them, 
the  defendants  replied,  that  they  would  not 
be  responsible  for  the  price  of  tlie  goods,  but 
lielievL'd  the  jierson  lioil  the  empluyment  he 
represented.  The  goods  were  then  supplied 
10  liiin.  His  representation  turned  out  lo  be 
false,  and  the  attorney,  by  direction  of  his 
clients,  wrote  a  lelter  to  the  defendsnts,  de- 
manding payment  of  them  for  the  price  of  the 
goods  obtained  from  his  clients  through  the 
Oefeiidants'  re  present  ill  ion,  and  stating  that 
the  circirniKtancea  made  it  incumbent  on  his 
clients  to  bring  the  mntt«r  under  the  notice 
of  the  public,  if  the  defendants  did  not  im- 
mediately discharge  the  amount;  and  that  lie 
had  instructions  to  adopt  proceedings,  if  the 
matter  was  not  arranged  in  the  course  of  the 
morrow;  and  that,  as  thiisc  measures  would 
bo  of  serinus  consequence  to  the  defendants, 
lie  hnped  tlief  would  prevent  them  by  at- 
tention to  his  lott*r.  Tho  defendaDts  were 
then  summoned  before  a  magistrate  to  an- 
swer a  charge  of  obtaining  goods  under  false 
pretenses.  Tlie  attorney  served  the  summons, 
and  attended  for  liis  clieuts,  and  the  com 


plaint  «  a^  diamisgeii.  Tlie  defendants  aftn- 
Kord?  ii^djcied  ilie  attorney  for  EettdiDg  a 
threatciijti;;  ic'ter.  contrary  to  Ti  8  Geo.  i, 
c.  29.  s  H.  nnd  he  was  acquitted.  On  the 
trial  in  ilii?  action,  the  judge,  niihoat  lotnag 
any  qui -liiiii  to  Ihe  jury,  decided  that  tka« 
was  i(-n-ijn!ible  nnd  proljabte  cante  for  pre- 
ferring' ihe  indictment :— Held,  that  Ibe  de- 
cision «;i!  correct,  and  that  the  endenc^  did 
not  roi-''  n  qucslion  of  fnct  for  (iHt  jury, 
whetiicr  the  defendants  bon3  fide  believed 
that  lli<  y  tiud  a  reasonable  rauac  fcH"  indict- 
ing; but  a  pure  question  of  law  forthe  jnd^ 
wlictber  the  defendants  had  such  reasooabli 
cause.     Jll.icljord  v.  Dod,  3  B.  A  Ad.   179. 

Action  for  maliciously,  and  without  pnifaa- 
ble  enusp.  indicting  the  plaintiff  for  pcrjurr; 
avemient,  that  lie  was  tried  and  acquitted, 
and  juili,'mcnt  given  that  he  ehoald.  depul 
'"'  by  Iho  record  appeared.    The 

?i'jury  wns  assigned  *» 
'fendnnt  in  an  actlun  ia 
which  111'  was  the  defendant,  and  in  which 
the  eviilrucG  for  him  contradicted  lliat  of  the 
then  phiiiiiill.  The  defendant,  on  being  told 
of  thu  now  pliiintiirs  evidence,  said  he  would 
indict  him  for  |x?rjury.  The  defendant's  in- 
form jnr  -aid.  he  thought  there  wns  no  ground 
for  (.Til  h  iMitictnicnl,  but  the  defcndsnt  rt- 
plicU  tli.it  lie  should  move  for  a  new  trial  (in 
the  then  Mctiou).  nnd  the  indictment  would 
stop  III.  iiiimihs  of  the  now  plaintiff  and  the 
opiiotiitr.'  ]ijrty  for  a  lime;— Held,  first.  Iluit 
tliejiir\  «;is  pn>perly  asked  wliethcr  llio  de 
fcntliiiu  iK'lieved  Iliero  was  reo^onnhle  aud 
]irobiihli>  ciiuse  for  the  prosecution,  and  (hey 
havin^r  iit.iTuI  that  he  did  nut,  thut  tbe  jud^i 
was  I'iu'lit  ill  ruling  that  there  was  no  such 
cause.  ■  Hiidilrirh  v.  Hf^iop,  12  Q.  B.  207:  1* 
Jur.  000;  17  L.  J.,  Q.  B.  313;  affirmed  in  the 
Eichcquer  Chamber,  S.  C,  nom.  ifciV  *- 
Chapma,,.  18  Jur.  343;  23  L.  J.,  Q.  B.  49;  a 
G.  L.  li.  1^0. 

Held,  secondly,  that  the  jury  was  rightly 
told  thut.  if  U|ion  tho  above  evidence  tluj 
believed  that  the  defendant  acted  from  an  im- 
proper motive,  they  might  infer  malice.  Ik 
In  wn  action  for  false  imprisonroont  and 
malicii'U-^  lirusceution,  to  which  the  dcfcnui 
was  II  i^i-dilcation  on  the  ground  of  embezzle- 
ment. II  ii{)])carcd  lliut  the  plaintiff  had  hevn 
scrvtiiit  lo  the  defendant,  and  wns  by  him 
given  iiiii)  custody  on  a  charge  of  embczcle- 
menl.  iiiiil  taken  before  migislrates,  nhcna 
day-book  kept  by  him  was  produced  by  the 
prosi'ciiiinn,  mill  no  entry  found  of  the  sum 
in  quest  i'lii.  The  plaintiff  was  rem-nndcd.  but 
bailed,  and  on  ii  further  hearing  the  book  was 
again  iirmliteed,  and  found  to  contain  die 
cntr;-,  >i  ln'reiipun  tiic  cliarge  was  dismissi-d. 
At  the  triiil  1)1  tiic  action  the  defei.daofs 
coun^'l  I'lirii'.:!.''!  Ilic  phiintitl  with  having. 
when  fill  IiinI.  -iiiriptitiously  mndo  that  entry 
in  the  liL)iik,  Tlii^  judijc,  observing  in  court 
a  Uirri-iir  who  had  been  comincl  for  the 
plaimiiT  oil  bctli  ■leciisions  when  he  was  be- 
furo  till'  miLgistriUos,  said  he  ought  lo  bo 
exumliu  il  ns  to  whether  tho  entry  wns  in  rho 
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conlin^rly  examined  by  the  defendant's  coun- 
«*L  an  \  <lti posed  that  in  ii is  belief  it  was  not. 
Tlip  jiilge  tlicn  summed  up,  telling  the  jury 
tiint  if  th3  plaintiti  mudo  that  entry  surrepti- 
tiously it  was  the  strongest  eyidence  of  his 
gailt;  adding,  that  ho  was  ashamed  to  put  it 
as  matter  of  doubt,  because  they  had  the 
evidence  of  the  counsel  whose  duty  it  was 
to  make  the  investigation.  The  jury  having 
found  for  the  defendant: — Held,  first,  that 
the  evidence  was  rigiitly  received,  as  the  fact 
deposed  to  by  the  counsel  was  not  a  privi- 
leged communication.  Brown  v.  Foeter,  1 
H.  &  N.  736;  8  Jur.,  N.  S.  245;  26  L.  J., 
Exch.  249. 

Held,  secondly,  that  the  judge  had  not  im- 
properly interfered  with  the  conduct  of  the 
cause  by  calling  him  as  a  witness.     lb. 

Held,  thirdly,  that  the  observations  of  the 
judire  to  the  jury  on  his  evidence  were  not  a 
misdirection,  or  a  ground  for  a  new  trial. 
lb. 

A  trustworthy  servant  informed  his  master, 
whose  gun  had  been  stolen,  that  a  credible 
prson  (one  Robinson)  had  told  him  that  he 
had  seen  the  gun  with  a  young  man  in  the 
village;  and  went  on  to  inform  the  master, 
as  the  fact  was,  that  he  had  brought  Robin- 
son and  the  accused  together,  and  had  hcaixl 
the  accusation  repeated  in  the  presence  of 
the  accused ;  that  they  had  then,  at  the  pro- 
posal of  the  accused,  gone  together  to  the 
place  where  Robinson  stated  he  had  seen  the 
gun,  namely,  a  barn  of  the  father  of  the 
accused;  and  that  they  there  had  found  a  gun 
which  Robinson  said  was  not  the  gun  he  hud 
seen  there  on  the  former  occasion.  The  mas- 
ter thcreuixm  gave  the  accused  into  custody, 
and  the  latter  having  been  tried  and  acquitted, 
brought  an  action  for  false  imprisonment.  The 
judge  directed  the  jury  that  if  the  master  had 
acted  on  the  information  of  his  servant  without 
making  inquiry  of  Robinson  he  must  bo  taken 
to  have  acted  on  hearsay  evidence,  and  with- 
out reasonable  and  probable  cause.  The  jury 
found  for  the  plaintiff: — Held,  that  the  latter 
part  of  the  information  given  by  the  servant 
was  an  original  account  and  not  merely  a  con- 
firmation of  the  hearsay  evidence  contained 
in  the  first  part  of  his  information,  and  that 
it  was  a  ratsdirectioii  by  the  judge  to  direct 
the  jury  that  there  was  no  reasonable  and 
prohablc  cause  for  the  arrest  of  the  suspected 
person  on  the  assumption  that  the  information 
on  which  the  arrest  had  been  ordered  was 
derived  from  hearsny  evidence  only.  Lister 
V.  Ferryman,  4  L.  U.,  II.  L.  Cas.  521;  39  L. 
J.,  Exdi.  177;  23  L.  T.,  N.  S.  260;  19  W. 
It  0;  reversing  judgments  of  Exchequer  and 
Exchequer  Ch timber,  nom.  Ferryman  v.  Lister^ 
3L.  R.,  Exch.  197;  87  L.  J.,  Exch.  166;  18 
L.  T.,  N.  S.  574. 

8.  Froof  of  the  former  Proceeding$;  and  their 

Termination. 

DefendftntHi  acta  in  procuring  or  proMca- 

tiag  the  proceedings.] — In  an  action  against 

I  A.  for  maliciously  causing  an  indictment  for 


a  riot  to  be  preferred  against  B. ,  it  was  proved, 
on  the  part  of  A.,  by  a  solicitor,  that  he  pre- 
ferred the  indictment  by  order  of  a  city  alder- 
man:— Held,  that  A.^s  counsel  might  ask  the 
solicitor  whether  A.  toad  desired  him  not  to 
prosecute  on  his  behalf,  but  could  not  ask  him 
generally  what  A.  had  said  to  him  on  the 
subject  of  the  prosecution.  Osterman  v.  Bate^ 
man,  2  C.  &  K.  728— Erie. 

A  declaration  which  alleges  that  the  de- 
fendant charged  the  plaintiff  with  felony,  is 
supported  by  evidence  that  the  defendant 
stated  to  the  magistrate  that  he  had  been 
n»bbcd  of  specific  articles,  and  that  he  sus- 
])ected  and  believed,  and  had  good  reason  to 
suspect  and  believe,  that  the  plaintiff  had 
stolen  them.     Davis  v.  Nodke^  6  M.  <&  S.  20 ; 

1  Stark.  317. 

In  an  action  against  a  party  for  causing  the 
arrest  of  a  person  privileged  fi-om  arrest  (e.  g., 
a  witness  attending  on  his  subpoena,  or  a 
practicing  attorney),  thereby  putting  him  to 
the  expense  of  finding  bail  and  procuring  his 
discharge  by  order  of  a  judge,  the  plaintiff 
must  show  that  his  imprisonment  at  the  par- 
ticular time  in  question  took  place  by  some 
act  of  the  defendant,  and  that  he  knew  or 
recognized  the  circumstances  accompanying 
it,  and  also  knew  that  the  party  arrested  was 
privileged  at  that  time.  Stokes  v.  Whiter  4 
Tyr.  780;  1  C,  M.  &  R.  223. 

In  an  action  for  a  malicious  indictment,  the 
plaintiff  may  call  one  of  the  grand  jury  to 
prove  that  the  defendant  was  the  prosecutor 
of  the  indictment.  Freeman  v.  Arkell,  3  D. 
&R.  669;  IC.  &P.  137. 

The  former  proceedings  a.s  evidence.] — 
Where,  in  an  action  for  a  malicious  charge  of 
felony,  the  plaintiff  put  in,  to  prove  a  formal 
part  of  his  case,  the  defendant's  and  another 
pcrenn*s  depositions  before  the  magistrate, 
the  defendant  has  a  right  to  use  his  own 
deposition  as  evidence  in  the  cause,  but  not 
that  of  the  other  deponent.     Jackson  v.  Bully 

2  M.  &  Rob.  176— Tindal. 

In  an  action  for  a  malicious  arrest  on  a 
charge  of  felony,  it  is  not  necessary  for  the 
plaintiff  to  give  in  evidence  the  whole  of  the 
proceedings  before  the  magistrates.  Btfjgs  v. 
Clay,  3  N.  &  M.  464. 

In  an  action  against  a  judgment  creditor 
for  maliciously  suing  out  an  alias  fi.  fa.,  after 
a  sufficient  execution  levied  upon  the  plaint- 
iff^s  goods  under  the  first  1^.  fa. : — Held,  that 
the  sheriff's  returns  indorsed  upon  the  two 
writs  (which  writs  had  been  produced  in 
evidence  by  the  plaintiff  as  part  of  his  case), 
wherein  the  sheriff  stated  that  ho  had  for- 
borne to  sell  under  the  first,  and  had  sold 
under  the  second  w^rit,  by  the  request  and 
with  the  consent  of  the  now  plaintiff,  were 
primH  facie  evidence  of  the  facts  so  returned ; 
credence  being  due  to  the  official  acts  of  the 
slieriff  between  third  |>er8ons.  Oyfford  v. 
Woodgate,  It  East,  297;  2  Camp.  117. . 

A.,  the  servant  of  B.,  staled  before  a  magis- 
trate that  C.  came  into  the  yard  of  his  em- 
ployer,  and  took  from  a  stable  there  two 


gL-1<1  i)i^'4.  the  propcrtj  or  B,.  nnd  rnda  them 
Mwny.  tliou){li  he  was  I'lld  thiit  he  must  not : 
—Ilfl'l,  tliBt  Iliia  infonnitthiii  did  not  sii|>. 
port  a  cniint  in  nn  acti>in  fur  mnlicinua  p^a^le- 
ciition.  vhicli  nllcgcrd^ihat  the  infornnition 
(^hnrpod  C,  with  haviii({  r<'lonious1yehi1ea  and 
ridden  awajr  with  '"       "'  "■'' 

Elmore,  4  C.  ft  P.  4 

Tarmlnation  of  formsr  prooeediuga.]  — 
Wlicrc,  in  an  action  for  a  malicioiiB arrest,  the 
di-ciantlion  nlJi'gea  ci.'rt:iiii  fiictti  ''wlierenpoa 
and  whereby  the  snit  win  cnduO  ond  di-tei-- 
mincd,"  the  plaintiff  cuimnt  t<li<iw  any  otiier 
dclerniiDiitioa  of  the  suit  IIiiid  tliti  modt 
Htiiteil.  Comb*  v.  C'ipivii,  I  M.  ft  Rub.  303 
— Piitttson. 

The  acci'ptnncc  ot  tlic  debt  nod  coats,  in 
■lit infliction  of  the  aelion,  under  n  jiidifc's 
ortler  or  rule  of  rcTcrencf.  is  ii  Bufficiciit  de- 
termination of  the  Nult.     Jb. 

Proof  that  no  declaration  was  filed  or  dc- 
lircrcd  within  a  year  after  the  return  of  the 
writ,  is  sufficient  to  show  a  termination  of  the 
suit.     PUrct  V.  Street,  8  B.  ft  Ad.  307. 

Ad  averment  that  the  suit  is  trholly  ended 
nnd  determined,  is  evidenced  by  proof  ot  tlio 
rule  to  diBCoatinuo  upon  payment  of  costs, 
mid  timt  the  costs  wure  taxed  and  paid, 
Brittoa  V.  Bm/wood,  I  Stark.  48;  4  Ctvmp.  il3 
^Ellenbo  rough. 

In  an  action  for  s  mnlidous  arrest,  the 
declaration  averred  that  the  defendant  did  not 
prosecute  his  suit,  but  voluntarily  suffereil 
ibo  same  to  be  discontinued  tor  want  of  prog- 
ccntion,  and  thereupon  it  wns  considered  by 
the  court,  that  the  defendant  sEiould  taku 
nothing  by  bis  writ.  The  defendant  pleaded 
n'>t  guilty:— Held,  that  the  averment  of  the 
disciiDti nuance  of  the  suit  was  a  material 
nliegation,  which  the  defcndiiut  should  havQ 
t:ikcii  isBUD  upon  bj  Ilia  plea,  and  that,  not 
liitvinK  done  so,  the  discontinuance  waa  ad' 
milled  on  the  record,  WatbLai  v.  /-«,  6  M. 
ft  W.  270;  7  D.  P.  C.  408;  8  Jur.  484. 

Proof  that  a  plaintiff  hild  not  declared  in 
an  action  removed  by  lubcas  corpus  within 
two  terma,  is  not  sufflcient  evidence  of  a  do- 
terminution  of  tlie  suit  to  support  au  action 
for  malicious  arrest  iforritk  v.  JUe/iardf, 
li  N.  ft  M.  2G0;  1  U.  ft  W.  437;  3  A.  ft  E. 


4.  Proof  of  Damaga  ;  Mtaturt  of  Damagti. 

Evldenoe  of  injury  anttalned  by  dsfaidanL] 
— Acount  for  maliciously  indicting  the  plaint- 
ifi  for  on  assault,  cannot  be  sopported  with- 
out  proof  of  some  consequcatial  injury  sus- 
tained by  liim.  Freeman  v.ArhtU,  3  D.  ftlt. 
GiiU;  I  C.  ftp.  137. 

If  in  a  declaration  for  n  nuilicioui  oirat  it 
in  averred  that  tiio  plaintifl  was  arrested,  that 
iillegation  is  lotiBficd  by  proof  of  a  detainer. 
W^Oey  V.  Pepper,  7  C.  ft  P.  600— Uttledaio. 

B*ooT«Tyof  oofltsof  fomeoranlt  arproaecQ. 
tlon,  aa  damages.] — In  the  ralculation  of 
damages,  in  an  action  for  maliciously  holding 
to  l>ail,  the  plainiilf  is  entitled  to  recover  not 


merely  the  taxed  costi,  but  the  costs  ss  be- 
tween attorney  and  client.  SatiJhadi  t. 
2'homru.  1  Siork.  306— Ellen  borough. 

In  an  action  for  a  niiili'ious  nrmt  thr 
plaintiff  is  entitled  to  rcciiver  coais  io»TinnI 
111  the  former  suit  bevond  the  tuicd  cnk.ts  is 
that  suit.  Oould  v.'  BarratI,  2  H.  &  Ibitt 
17t— Aliinger. 

The  plaintifl  can  recover  no  damagn  for 
extra  ciists,  nor  any  damages,  uulesa  nalict 
ia  proved.  Sinclair  v.  Hidred,  4  Taunt  T. 
S.  P.,  WiiAer  V,  Jfiehoiat,  K.  ft  U.  410:4 
Bing.  10. 

In  an  ociiiin  for  a  malidnus  dtstren.  tiic 
plainiill  cannot  recover  his  extra  tutu  » 
between  attorney  and  client,  ioeorred  in  u 
action  of  replevin  which  the  plaintiff  lad 
brought  to  recover  Ilie  gdols  distniiiKd. 
Qraa  v.  Morija/i,  1  Hodgts,  308. 

Semble,  that  if  one  of  two  parties  ind.cirf. 
having  a  defense  common  to  both,  rctaini  u 
attorney  to  defend  tlietn,  and  pays  him  tte 
wlintc  coats  of  defonsc.  and  thcj arc acquiilal. 
Gudi  party,  in  an  auiion  for  malicious  pnne- 
cution,  miiy  demand  the  cohIb  so  paid  ts  put 
of  his  damages:- Ueld,  that  at  all  cveals  be 
may  so  recover,  it  tlie  cosis  of  defense,  beinj 
divisible,  it  baa  been  cipressly  left  to  tlic  jorj 
to  deduct  any  i>art  of  such  costs  wbich  liny 
thought  not  fairly  incurred  by  the  pIniniLB, 
and  they  have  found  for  him  as  to  the  wlmlc 
lioielanJi  v.  Samuel,  II  Q.  B.  30;  IT  L.  J., 
Q.  B.  65. 


iitnlicions  jJnjurics. 

I.  AcTiosa  Fon.  Si'O  Trespass;  Torts; 
and  The  Titles  ov  toe  Vabiooi 
W  HON  OS. 

II.    PCSISHJIENT  OF.       ScC  CniJIINAL  L*W. 


ittalfirntticc. 

Sec  BlEDictsE  AND  Medical  pRAcrmoXER. 


iHalta. 

Oommercial  laws.]- Semble,  that  tbcro  'a 
no  dillcreucc  between  the  law  of  Malti  wd 
ilie  English  law,  regulating  the  constructi"" 
of  mercantile  contriicls  and  the  rcmcdi<4  for 
brcMch  of  them.  Dimec'i  v,  CorUlt,  13  Slnon 
P.  C,  C.  109. 

DIstiibntioa  of  ostats.] — According  to  tbi 
liiw  of  M:dtii,  the  real  estate  of  an  iutestnteii 
cijiially  divisible  among  the  co-heirs.  JliinQt 
V.  VanUlleri,  3  L.  IL,  P.  C.  258;  23  L.  T.,  K 
S.  423. 

By  the  ordinances  and  code  in  force  in  lbs 
island,  where  pi'0[H:rty  possessed  in  cumoiis 
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ennnot '  l>c  '*  conveniently  divided,  and  with- 
out. (\i«»aclvant:igcj^  the  same  must  be  sold  by 
auction.      Ih. 

Blas'l>aiDd  and  w^ife;  Jadioial  separation.] — 
By  Articli*  40  of  Ordinance  No.  5,  of  1867,  of 
^ialtu,      **  grievous  wrongs"   (inguirie  gravi) 
<\one  t«*  the  complaining  consort,  or  to  his  or 
hcT  children,   may  give  csiuso  for  a  judicial 
se^Miration,  even  if  thoy  do  not  amount  to 
cr%ic\tv,  as  interpreted  by  tlie  law  of  England. 
Sant   V.  SarU,  30  L.  T.,  N.  S.  415;  43  L.  J., 
P.  C.  73;    5  L.  R.,  P.  C.  542;  23  W.  R  718. 
"WliCTO  it  was  proved  that  the  husband,  a 
mnn  of  high  rank,  had  for  some  years  treated 
his  ^i^ife  with  harshness  and  unkindness,  and 
frequently  insulted  her  in  the  grossest  man- 
ner   before  her  servants  and  children,  and 
thereby  kept  her  in  a  constant  state  of  excite- 
ment   and   fear,   and  on   one    occasion  tiad 
struck   her  grown-up  dauprhter  in  her  pres- 
ence i — Held,  that  this  treatment  amounted  to 
**  grievous  wrongs"  within  the  meaning  of 
Article  46.     lb. 

Seizaro  of  property  by  way  of  pledge.] — 
By  the  law  of  Malta  a  plaintifi  may  *' secure 
bla  rights  by  the  precautionary  act"i)f  seizing 
property  of  the  defendant  bv  way  of  pledge. 
mcosia  V.  ValloM^  37  L.  T.,  N.  8.  106— P.  0. 


iilanbamue. 


L  When  Orantbd,  8755. 

1.  Nature  of  the  Remedy  ;  for  toJuU 

Purposes  and  in  what   Cases  it 
isMowedy  generally ^  8755. 

2.  To    Particular     Courts,    Officers, 

Corporations  and  other  Persons, 
8771. 
n.  Pbocedube,  8702. 

1.  Application  for,  and    Issue   and 

JServiee  of  the  Writ,  8792. 

2.  Return   to    tlie    Writ;   Pleadings 

and  other    Proceedings;    Judg- 
ment, 8797. 

8.  Peremptory  Mandamus,  8810. 

4.  Damages  and  Costs,  8812. 

m.   To  EcCLRSIABTICAIi  PERSONS,  OFFICERS, 

AND  Courts.  See  Ecclesiastical 
Law. 

IV.  To  Overseers.    See  Poor  Law. 

V.  To  Public  Companies,  and  their 
DiBECTOBs  and  OFFICERS.  See  Pub- 
lic Company. 

YI.  In  other  Cases.      See  The  Sbybral 

TiTLBB. 

I.  When  Granted. 

1.  Nature  of  the  Remedy  ;  for  what  Purposes 
and  in  what  Cases  it  is  aUowed,  generally. 

Bzistance  of  specifio  legal  right  without 
Qthar  legal  remedy.] — A  mandamus  is  always 
granted  when  there  is  no  other  specific  legal 
nmedy.    Rex  ▼.  Wyndham^  Cowp.  878. 
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But  not  where  a  party  has  a  specific  legal 
remedy.  Rex  v.  Chester  (Bishop),  1  T.  ft. 
396. 

It  is  not  a  writ  grantablc  of  right,  but  bj 
prerogative;  and  it  is  the  absence  or  want  oT 
a  specific  legal  remedy  which  gives  the  courl 
jurisdiction.  Rex  v.  Bristol  Bock  Conpany^ 
12  East,  429. 

Two  v\  rcumstances  must  concur  to  authorize 
the  issuing  of  a  mandamus— a  specific  legal 
right  and  the  absence  of  an  effectual  remedy. 
If  it  is  doubtful  whether  tln^re  is  a  remedy^ 
the  court  will  issue  a  mandamus.  Rex  v. 
Nottingluim  Waterworks  Cnnpany,  1  N.  «Sb  P. 
48e;  6  A.  &  E.  853;  W.,  W.  i&  D.  160. 

What  other  remedies  sufficient  to  prevent 
granting  mandamus.] — It  is  no  objection  t0 
granting  a  mandamus  to  do  a  particular  act| 
tiiat  an  indictment  will  also  lie  for  the  omis- 
sion to  do  that  act.  Rex  v.  Severn  and  Wye 
RiUicny  Comptiny,  2  B.  &  A.  640. 

A  mandamus  will  not  be  granted  to  enforce 
the  general  law  of  the  land,  if  an  action  will 
lie.  although  in  some  cases  it  will  be  gran'cd, 
even  where  an  indictment  may  be  preferred. 
Robins.  ExparU,  7  D.  P.  C.  506;  1  W.,  W.  A 
H.  578;  3.Tur.  103. 

A  railway  act  enacted,  that  the  company 
established  by  it  shimld,  in  a  given  event,  pay 
another  com i)any  a  sum  not  execeding  a  given 
amount,  by  way  of  compensatioa  for  tiie  loss 
of  tolls  by  the  latter  compafiy.  The  given 
event  having  happened : — Held,  that  a  man- 
damus was  not  the  proi)er  mode  of  compelling 
the  payment  of  the  com))ensation  money,  as 
an  action  would  lie  on  the  statutory  obliga- 
tion. Reg.  V.  Hull  and  JSelby  Railway  Com- 
pany,  3  Uailw.  Cas.  70.*);  6  Q.  B.  70;  8  Jur. 
491;  13  L.  J.,  Q.  B.  257. 

A  rule  nisi  having  been  obtained  for  a  man- 
damus to  a  railway  company  to  summon  a 
jury  to  assess  compensation  fordama<;e,  thQ 
following  agreement  was  entered  into  by 
Uieir  agent  and  the  claimant: — **We  hereby 
agree  to  accept  of  the  company,  in  discharge 
of  our  claim  against  them  for  injury,  &c., 
425Z.,  and  8/.  per  week  for  the  future  so  Ions 
as  the  present  damages  continue.  (Signed) 
W.  E.,  T.  E."  This  was  also  signed  by  the 
agent  of  the  c(»mpany.  Upon  this  agreement 
the  proceedings  for  the  mandamus  were  dis- 
continued. The  company  paid  the  425/.,  and 
also  the  8Z.  per  week  for  several  weeks,  and 
then  ceased,  whereupon  an  application  waa 
made  for  a  mandamus  to  them  to  pay  the 
money  according  to  the  agreement,  or  to  sum- 
mon a  jury  to  assess  compensation,  or  to 
revive  the  former  rule: — Held,  that,  as  the 
agreement  was  not  under  the  seal  of  the  com- 
pany, it  could  not  be  enforced  by  action,  and 
the  court  grnnted  the  mandamus.  Reg.  v. 
Bristol  anfl  Exeter  Railway  Company^  8  Railw. 
Cas.  777  —Q.  B. 

A  dock  company  was  required  to  make  and 
maintain  a  new  channel,  wHh  equal  depth  and 
bre<idth  at  the  boitom,  and  with  equal  incli* 
nation  of  the  aides  to  the  former  channel: — 
Held,  first,  that  a  duty  was  cast  upon  the  com- 
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pan]'  to  n-i>air  general!;  the  banks  of  the  new 

C'nirj'v      li'j.  V.  Briitol  Dock  Company,  1  G. 
&  D.  880;  2  Q.  B.  64. 

llokl.  secunHiy,  that  a  mananmus  would 
lie  tocompi'l  the  C'>m{)Bny  to  repair,  although 
tliere  might  be  another  remedy  bj  iDdictmeat. 
lb. 

Where  a  pnrty-wall  hnd  been  pulled  down 
and  rebuilt  under  tlie  BulMiog  Act,  but  the 

ea|>er  and  decorations  hud  not  been  replaced 
y  the  defcixtunt: — Held,  that  a  mnudamuB, 
at  the  instance  of  the  teuaut  of  the  ndjoin- 
injt  house,  would  not  lie  to  replace  the  paper 
and  decoratious,  but  thai  the  remedy  must  bo 
b»artii.n,  lieg.  y.  P«a»ford,  I  D.  &  L.  116; 
7'jur.  707;  12  h.  J.,  (J.  B.  813— B.  C— 
Wuthtmau. 

The  court  will  not  grant  a  mandamua  to 
ciimpel  tile  repair  of  a  turn  pike- ro»d.  ilex  v. 
Oxford  and  WUn«y  Turnpike  Bond  ( Triutett), 
19A.AE.  437;  4  P,  &  D.  154;0  Jur.  310,  n. 

lotorMt  of  partlM)  conieat.] — Where  by 
agreement  lietwi^en  piiri  ies,  an  application 
woa  mmlefor  a  mniidamus  merely  with  a  view 
to  obtain  the  ojiinicin  (>f  the  court,  whether, 
on  tlie  coastmction  of  a  private  act,  the  pro- 
ceeding by  mjndtimus  was  proper;  the  court 
stopped  the  argument,  and  declined 
any  decision.  Beg.  v.  Blach^ 
D.  P.  C.  5r)8— Q.   B. 

Tlie  court  ii  not  juatiflcd  in  extending  the 
remedy  by  mimdamus  tocaseHto  which  it  docs 
nrit  by  law  extend,  though  the  panics  woive 
Ibu  objection.  Be/r.  v,  Treaiury.  10  Q.  B. 
857;  11  Jur.  707;  20  L.  J.,  Q.  B.  805. 

When  a  s)]eci:il  ca.te  is  stated  fi>r  the  opin- 
ion of  the  court,  nnd  the  parties  agree  that, 
in  the  event  of  the  court  giving  judgment  for 
the  pliiintiff,  a  mnudnmus  may  issue  against 
tlic  dcfeadant ; — Held,  that  thin  must  l>e  under- 
■tootl  to  mean,  if  the  court  ttiinks  fit  that  it 
Bhall  do  so.     Nidwtl  r.  AUen.  1   B.  £  S.  SIO. 

So  if  the  agreement  had  been  that  a  man- 
damus simll  isue.     lb. 

The  court  in  the  exercise  ot  its  discretion 
u  to  issuing  of  a  mandamus  requires  that  the 
application  should  lie  made  by  one  who  has 
a  rcnl  interest  in  requiring  the  duties  to  be 
pcrfiirmed.  Beg.  v.  jpeterboroagh  {Mayor),  44 
L.  J.,  Q.  B.  85;  33  W.  R.  843. 

Possibility  of  doing  th«  act  required.]  —The 
court  will  not  gmnt  n  mnndumus,  where  issu- 
In;;  the  writ  would  necessarily  be  inoi>eralive, 
and  c<)uld  not  be  followed  by  any  bencScial 
result,  although  it  appears  that  the  parties 
ag^dnst  whom  it  is  sought  hod,  upon  the  facts 
and  circumstances  before  tliem,  wrongfully 
refused  to  do  the  act  required :  but,  in  order 
to  induce  the  court  to  withhold  assistance  on 
this  ffrtiund,  it  must  be  satisfied  tliut  no 
benent  could  possibly  result  from  issuing  the 
writ.  Iteg.  v.  Bridgemaa,  3  Now  Scss.  Cas. 
983:  10  Jur.  159;  10  L.  J.,  M.  C.  44— B.  C. 
—Williams. 

The  writ  supposes  the  required  act  to  be 
possible,  am!  if  it  is  shown  that  the  party  has 
not  the  )iower  tn  do  the  act  C';nimnn<ied,  the 
writ   ia    bad.      Beg.   t,    London    and    North 


Watem  Bailirt;/  Comjian'j,  6  Bailw.  C«9.  <3I 
~Q.  B. 

Demand  of  performance,  and  reJbaal  j — A 
mandamus  u  ill  not  be  gmuted,  unless  it  it 
clear  that  tiiere  has  beenndirect refusal  toda 
that  which  it  b  tlic  object  of  the  niAiidamai 
to  enforce,  eitlier  in  terms  or  by  circuutsiancta 
which  distinctly  show  an  inteutioD  in  Hi* 
party  to  witlihold  from  doing  tbe  art  re- 
quired. Jici  V.  ]irccknoek  and  Aberyart^rf 
Canal  Com;>a»i/,  4  K.  &  M.  871;  3  A.  &  B. 
217;  IH.  &  W.  279. 

The  court  will  not  grant  a  maoilafnas  im- 
less  it  has  been  preceded  byadJ^itinct  denund 
of  thespccilic  thin;,'  ihc  pcrformaoce  of  which 
is  the  object  nf  iliu  m:mdamus.  and  U j  a  re- 
fuittd  of  performuuce.  or  conduct  equivaJcDt 
thereto.  Ilaj.  V.  BrUCol  Company,  4  Q  & 
102;  a  a.  &  D.  US4;  3  Railw.  Cas.  433;  1 
Jur.  2.13;  13  L.  J..  Q.  B.  100. 

When  no  ilemaud  has  l>een  made  on  tht 
officer  of  a  coiporatiua  to  do  an  net,  the  pcf- 
formaucc  of  wliicU  is  sought  to  be  enforrad 
by  mandamus,  the  court  will  nut  allow  tM 
writ  to  issue,  iis  a  previous  demand  and  re- 
fusal arc  neci'ssary.  lieg.  v.  SeaUy,  8  Jur.  196 
— B.  C— Coleridge. 

A  rule  for  a  mandamus  was  discharKed, 
upin  a  preliminary  objection  that  there  bad 
been  no  demand  Ufiou  aud  refusal  by  Lbo 
paity  against  whom  it  was  prayed,  to  do  that 
whieh  the  mandamus  directed;  the  court  re- 
fused asecnnd  rule  fur  the  mondiimiH,  foundi^ 
oil  affidavits  showing  a  demand  and  a  refujal 
subsequently  to  I  lie  discharge  of  tbe  ionoa 
rule,  rkompmn,  Ex  pai-U,  0  Q.  B.  731;  14 
L.  J.,  Q.  B.  ITG. 

If  a  local  board  of  health,  upon  a  clftira 
being  made  iigiiinst  them  for  com^ieoBatioa, 
denies  nil  liability,  the  cluimant  will  be  jm- 
mediatiily  entitled  to  a  mandamus  lo  cnjoia 
them  in  general  terms  to  cause  compcosatioD 
to  be  made;  and  it  will  not  lie  ocecssnry  for 
bim  to  claim  any  specific  nmount  hcCorv  ap- 
plying for  the  writ.  Jtitg.  v.  BarUem  Board 
of  Hctlth.  0  .lur.,  N.  S.  C90;  29  L.  J.,  (J. 
B.343;  8W.ii.334;   1  El.  &  El.  1077— E»ch- 

Wbea  granted,  to  enforce  peifarmaiic«  of 
acta  required  by  act  of  parliamonL] — When 
a  new  right  Im4  bccu  crL-tiled  by  act  of  par- 
liament, the  proper  metliod  of  enforcing  it  ia 
by  mandamus  at  common  law.  Simpmm  v. 
Scottah  Virion  Fire  ami  Life  Intarana  Com- 
pany, D  Jur.,  N.  S,  711;  1  Hem.  &.  M.  018; 
33  L.  J..  Chanc.  330;  li  W.  K.  459;  8  L.T.. 
N.  8.  113. 

Under  14  Geo.  8,  c.  78,  s.  63.  a  l&ndloid 
may  apply,  by  mamlamus,  lo  a  court  of  com- 
mon law,  before  the  insurers  hnvc  settled  with 
the  tenant,  to  huve  the  money  secured  by  a 
piticy  of  insurance  on  a  house  witliin  the 
bills  of  mortiilily.  destroyed  by  fire,  applied 
to  the  rebiuldiogof  such  house,     fh. 

Mandamus  li<:s  to  two  arbitrators  to  ap- 
point an  umpire  un>ler  u  canal  act.  Ba  v. 
Goodrieh,  3  Smith,  388. 

Butnotlouxucutcfirjt  one  particul:ir  part  o( 
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apowcrprronted  by  net  of  pirliament.  Rex  v. 
Birmingham  Cfinal  Company^  2  W.  Bl.  708. 

An  act  for  rcpuiriiig  and  amending  n  turn- 
))ik(Mt>ail  reciled    tiiAt    the    trustees   under 
former  acts  liad  amended  and  repaired,  and 
Irul  expended  and  borrowed  money  for  that 
{>iirp<«e,  but  that  the  road  could  not  be  suf- 
ficiently amended  and  repaired,  nor  the  debt 
]iai«i,  unless  further  powers  were^:^nted;  it 
recited,  also,  that  the  public  road  would  be 
beoeOted  if  powers  were  given  t<»  make  new 
diversions  from  the   former  road;   it  (after 
re))caling  the   prior  acts)  enacted  that  this 
statute  should  for  an  enlarged  term  be  put 
in  execution  fur  repairing  and  amending  the 
road,  and  for  making  and   maintaining  the 
uew  lines  it  authorized   the  trustees  to  con- 
tinue the  existing  toligates,  and  to  take  in- 
creased tolls,  and  required  them  to  apply  the 
tolls  and  the  money  already  in  their  hands  in 
amending  the  roads,  paying  oft  the  debt,  and 
otherwise  putting  this  act  into  execution,  as 
to  them  should   seem    expedient.     It    then 
authorized   and   required   them  to  form  the 
new  lines,  and  for  that  purpose  to  enter  uptm 
and  lake  lande  and  buildings,   making  com- 
))en4ution,  but  the  compulsory  power  in  this 
restjwct  was  to  cease  in  five  years  from  the 
pa&>iog  of  the    act.     The   trustees   entered 
into  receipt  of  the  increased  tolls,  but  did  not 
make  the  new  lines.     Seven  years  after  the 
compulsory   powers  had  expired,    a    \)erson 
moved   for  a  mandamus  to  the  trustees  to 
make  the  new  lines,  stating  on  an  affidavit 
that  he  was  an  inhabitant  of  the  neighbor- 
bood,  and  the  making  of  them  would   be  an 
advantage  to   him  and  other  neighbors,  and 
to  the  public,    but   he  did  not   explain  his 
delay  in  making  the  application.     Affidavits, 
in  answer,  sUited,  th:it  socm  after  the  statute 
ID  question,  another  net  passed  for  making  a 
railw.iy.  which  had  accordingly  been  formed, 
running  pandlel  to  the  turnpike  road,  greatly 
injuring  the  receipt  by  tolls,  occupying  part 
of  the  space   intended    for  the   uew    lines, 
mukins:  it  impracticable  to   complete  them, 
except  a(  a  very  grent  exiK»nae,  and  rendered 
tile  construction  of  ihem  unimportant.    They 
alsT)  nscrii)cd  to  the  prosecutor  a  merely  per- 
)0Qiil  uioiivfi  for  making  his  application: — 
Uultl.   that   laying  out  of  consideration  the 
afiidavits  in  answer   (which  might  have  been 
font ro verted   on  a  return),    the  court,  in  its 
di:>cretio;i.  ought  to  refuse  u  mandamus.  Beg. 
T.  IJudi'Uik and  Halifax  Turnpike  Boad  {Trw- 
Ue»l  12  Q.  B.  448. 

It  is  no  ground  of  objection  to  a  mandamus 
tliat  a  requisition  is  made  on  parties  in  the 
altciruativc  to  do  one  of  three  things,  if  the 
duty  enjoined  by  act  of  parliament  f«)rms  one 
of  tiicm,  and  tliere  has  been  a  general  refusal 
tn  comply  w^ith  suci^  requisition,  lieg,  v.  St, 
HargareC^^  Ltice^Ur  {Sdect  Ve^ry)^  IF.  &  D, 
llfi:  8  A.  &  K.  889;  I  W.,  W.  &  H.  673. 

Where  an  act  of  parliament  -directs  that, 
under  certain  circumstances,  one  or  other  of 
two  things  shnll  be  done,  the  party  to  do  the 
S(-t  has  the  option  of  doing  which  act  he 
pleases;  and  a  maudunius  not  giving  such 


option,  or  not  stating  a  sufficient  reason  why 
such  option  no  longer  exists,  is  bad  in  law. 
Reg.  V.  South- Eastern  Railway  Company ,  4  H. 
L.  Cas.  471 ;  17  Jur.  901. 

—  to  enforce  performance  of  duties  by  min- 
isterial officers.] — The  guardians  of  the  poor 
under  an  act  of  parliament  ordered  the  treas- 
urer to  pay  a  sum  of  money  for  a  purpose 
different  from  that  mentioned  in  the  act, 
against  which  an  appeal  was  entered  at  the 
sessions,  where  that  sum  was  disallowed  ia 
the  account,  and  the  treasurer  who  had  paid 
it  was  ordered  to  repay  it  to  the  succeeding 
treasurer.  The  court  refused  to  grant  a  man- 
damus to  compel  the  late  treasurer  to  pay 
over  the  money  according  to  the  order  of 
sessions,  because  he  was  a  ministerial  officer, 
and  bound  to  obey  the  order  of  the  guardians. 
Rex  V.  Shaw,  5  T.  R  549. 

A  mandamus  will  not  lie  to  a  ministerial 
officer,  as  the  treasurer  of  a  county,  to  obey 
an  order  of  the  court  of  quarter  sessions;  the 
proper  remedy  in  case  of  his  refusal  to  obey 
such  order  is  by  indictment.     Rex  v.  BrisUno^ 

0  T.  R.  168.    S.  P. ,  iZftB  V.  Surrey  ( Treasurer)^ 

1  Chit.  650.     And  see  Bex  v.  Johnaon^  4  M.  ^ 
8.  515. 

A  mandamus  will  not  lie  to  a  trpssurer  of 
a  borough  to  compel  him  to  pay  costs  to  witr 
nesses  under  the  order  of  a  judge,  founded 
on  7  Oeo.  4,  c.  64,  the  treasurer  being  a  min- 
isterial officer,  and  subject  for  his  refusal  to  an 
indictment.  Bex  v.  Jeyes,  6  N.  &  M.  101;  8 
A.  &E.  416;  IH.  &W.  825. 

The  general  rule,  that  an  indictment,  and 
not  a  mandamus,  is  tlie  ]>roper  mode  of  en- 
forcing obedience  by  a  niinisterial  officer  to 
an  order  of  sessions,  does  not  prevail  where 
the  court  sees  that  the  miuislerial  officer  is 
put  forward  merely  as  a  nominal  party,  and 
that  other  persons  are  those  who  are  to  be 
compelled  to  perform  the  duty.  Beg,  v. 
Wooi  DitUm  (Highway  Surteyon),  18  L.  J., 
M.  C.  218-Q.  B. 

The  court  will  issue  a  mandamus  to  a  treaa- 
urer  of  a  county,  to  deposit  with  the  clerk  of 
the  peace,  in  pursuance  of  12  Geo.  2,  c.  29, 
ss.  7, 8,  books  containing  entries  of  the  county 
ezpeuditui'e,  although  the  receipts,  trades- 
men's bills,  the  jailer's  accounts,  and  copies 
of  the  county  rate,  had  been  already  deposited 
with  the  clerk  of  the  peace,  and  the  books 
contain  the  discharges  of  the  treasurer,  and 
the  discharges  of  the  former  treasurer  by  the 
justices  in  session.  Bex  v.  Payn,  1  N.  &  P. 
524;  W.,  W.  &  D.  142;  1  Jur.  54;  6  A.  <S;  £. 
892. 

The  rule,  that  the  court  will  not  grant  a 
mandamus  to  a  ministerial  officer  to  obey  an 
order  of  qunrter  sessions,  does  not  apply 
where  the  ministerial  officer  is  a  nominal 
party.     Bottom,  KxparU,  13  Jur.  680— Q.  B. 

As  to  mmidamus  to  particuhu'  officers, — see 
this  title,  I.,  2. 

—  to  compel  the  exercise  of  discretionary 
or  Judicial  functions.] — Under  25  Hen.  8,  c. 
20,  s.  5,  after  an  clecticm  of  a  bishop  by  the 
dean  and  chapter  of  a  cathedral  church,  by 
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virtue  of  ncoiifie  <l*elirc  ond  letters  misaiTe, 
llif  |i.i-si)n  sii  din  IcJ  i-i  to  be  rf|>utc«1  uiid 
tikin  l)v  till'  name-  of  lint  lord  ck-ctiHl  of  tlic 
■ic.  a:^d  llie  kiiii!  is  Ihcreiipoii  lo  issiiu  Icttcni 
\uU"-:t  :o  lilt  iirctihiHlio)),  comrDaniling  liini 
to  ciinlii'tn  tliu  ck-ctiiin.  and  lo  invi'Ht  and 
ciiiiHcrnile  him.  and  if  ho  fails  to  do  «o  for 
twi'iity  days,  lie  is  to  incur  Ilic  |>cnaUk-ii  of  ii 
prieniutiiii' ; — lli^ld,  \iy  l^ird  DL'nniini,  C.  J.. 
iiQiI  EvU;  .1.,  Ilnit  tlip  arrlibiHlinp.  nclinu 
menly  miniui-riJIy.  ia  b-mnd  to  conflrtn  ibt 
bistiiip  I'lii-t,  iinil  tbiii  be  hii8  no  auiborll;  to 
bi'iir  anv  o]>piisiiiou  advaiici'd  a^inst  tlie  {Kr- 
■<in  Sii  I'lvi'ied.  Pur  PaitcHon,  J.,  and  CoIp- 
rid*;!-,  J.,  [lint  cr>nlinnaiion  in  a  judirinl  ant, 
wiiicb  rbc  arclibisbiip  is  to  conduct  Hccordin); 
to  tbo  |)rinci|>lea  of  tbe  canon  Iilw,  and  that 
parlies  Ojiposing  ari:  cnliik-d  to  appear  In  bis 
court  iind  entiT  their  objection)).  Heg.  t. 
Canterbury  (Arehbi*liO]i),  Unmptlai,  In  re.  11 
Q,  11.  483;   12  Jnr.  8(i3;  17  L.  J..  Q.  B.  852. 

Ili'bl.  also,  per  Piittc^on,  J.,  and  Colerid»e, 
J.,  that  tile  op|KHu.'i's  nut  huvjng  been  alUin-eJ 
to  appenr  nml  lie  liuiinl.  tliini  naa  a  declininut 
nl  jurisdiction  by  the  archbishop,  fi>r  wliicb 
a  mandiimus  ivmikl  lie.     Ih, 

By  3  >b  4  Vict.  c.  bd,  s.  3,  in  every  case  of 
a  clerk  in  lioly  orders  who  mny  be  chiirged 
nilli  any  ofTeiise  a^^uintit  tlie  laws  ccclesiitBli- 
cal,  or  concurning  wliotn  tiierc  may  exist 
•candid  or  evil  re|)ort.  as  linmg  offended 
atiainmhesaiit  laws,  it  sliall  be  I'lnful  tor 
tlie  bishop  of  tlie  diocc:<c,  on  tlic  npplieiiliim 
of  any  pHrty  complaining  thereof,  or,  if  be 
■hall  DO  think  fit,  of  bis  own  mere  molion.  to 
issue  a  cumin  ission  of  inquiry  as  to  the 
griHindH  of  sucli  cbiirge  or  report.  A  bishop 
having  refused  lo  issue  a  cnrnmisaion  to  in- 
quire into  certain  cbarfires  ajroinat  a  rector  in 
his  diocese,  upon  an  application  by  a  clerk  in 
lioly  orders,  who  was  a  stranger  to  the  parisli 
ond  diocese,  and  lie  linviag  obtaineii  a  rule 
foi'  a  mandamus  to  the  bishop  commanding 
him  to  isaue  a  commission :— Held,  by  Wight- 
man,  J.,  that  under  s.  J  the  power  of  the 
bishop  to  issue  a  ci<mmiR!>Ioa  was  discre' 
ary;  Lord  Cam]>l>cll.  0.  J.,  and  Erie,  J., 
curling;  mil,  j.,  doubting  as  to  the  cons 
tiun  of  s.  S,  but  holding  iliat  the  court  ought 
not  10  issue  n  mandamus  upon  the  application 
of  a  party  who  wus  not  shown  to  bo  ag- 
grieved, or  to  have  some  connection  wiih  tlie 
parish  or  diocese.  Reg.Y.  Chichester  (BUho/i), 
b  Jur.,  N.  8.  120;  39  L.  J.,  Q.  B.  B3:  3  El. 
&  El.  309. 

A.  party  applied  to  the  Insolvent  Debtors' 
Court,  for  an  order  to  vest  such  a  surplus  in 
him,  under  1  &  3  Vict,  c,  110,  s.  03,  claiming 
under  an  alleged  ossignmetit  to  him  by  the 
insolvent.  Tliiit  court  held  that  tlic  assign- 
ment was  invalid  as  against  other  elaimanls 
of  the  HurpluR,  and  refused  to  make  the  or- 
der. The  Court  of  Queen's  Iknch,  holding 
that  the  functions  of  the  Insolvent  Debtore' 
Court  were  judicial  and  not  merely  ministe- 
rial, refused  to  issue  a  mandamus  command- 
ing tbiit  court  l<i  uiako  the  order.  The  appli- 
cant then  look  pioceediiigs  in  Chuncery, 
which  reaultod  iu  a  diicrc«  id  his  favor,  that 


the  assignment  to  him  by  the  insiilrfirt i 
Viilid  Tl.u  Court  of  Cliaiu-ery  iutlliw 
priBsed  an  iipiiiion  tlint  ihia  ilt-cn---  n-n-l" 
rh.duiyoi  ilie  Inai>lvent  Di.-bt»r='  tVion 
the  nmitcr  niori'  simply  nii"J-Ifii  I.  1 
l.ili;r  ciiurr,  however,  ri'fuiietl.  on  a  n'Sci 
!i|)|>liiuli«ii  t<<  i'.  to  act  n|ion  ibul  i-|itB 
iiiirl  niuki'  till'  order  On  a  wImcijocmi  t^ 
■  ill ion  by  the  chiimNiit  for  a  iii(inii»inii>  i» 
Insolvent  Debtors' Cuuri  to  make  tlie  order 
Hell),  that.  iiftiT  as  U'fort-  tb'-  |-ruci.--.-di  p 
(.■liHiieery,  and  iini wilbsiaiidin-;  the  "pui 
iliire  expressed  lo  the  conirary.  ill'-  In^'l* 
Debtors' Court  relainitl  H  jiidn  ial  disirt 
wliether  or  .nut  to  make  Ihf  order:  and  i 
therefore  the  mniidiiinus  coiilrl  not  um 
Cioi;  Ex  ]xirte.  %  £1.  &  El.  586:  C  Jur., 
8.  2-^:  39  L.  J.,  Q.  II.  G8. 

A  stiilut-e  provided  that  if  thr  >Iv>'t)»a 
certain  deputies  fliimld  be.  objected  i<>.  ■ 
iiotiee  ill  wriiinp  should  bti  given  >'t  detim 
to  the  parly  objected  to  f"Qr  d.iya  l^ef^irr  i 
first  meeting,  it  should  !«  lawful  f»r  1 
deputies  a>uujmbled  at  such  mi-diiig  (rie 
sive  of  those  objecltMi  Iu),  and  llicy  ucic: 
qiiii-ed  to  inquire  into  and  dotrnuioe  1 
viiliility  of  Eueli  diapuleil  election.  ^^Ih 
proiif  tvOB  given,  lltat  notice  of  ol>j<('ii»B  h 
beeu  in  due  time  served  on  tlir  wife 
the  pnrty  objected  to  at  his  clwclIing-lMO' 
ami  the  meeting  decided  that  [lerannul  »-rfi 
»jis  esMiutial,  and  refused  to  inquire  inint 
Held,  thnt  there  hud  been  a 
I.  and  a  declini 
consequently,  i 
ilKIiiireKhiiuld'  be  issued.  lU^.  r.  G-'i'^ 
1  I  Jul.  1114;  10  L.  J.,  Q.  B.  413;  or  B^. 
J.L<„i„ler  {FreaaeJi),  15  Q.  B.  071. 

But  where  evidence  wus  given  of  penoo 
service  of  u  notice  upon  the  parly  objcttcl 
in  due  time,  but  the  meeting  disliclicved  tl 
tviiness,  and  decided  that  the  disputed  «i( 
tion  wus  valid:— Held,  that  the  dejiuti 
having  decided  upon  a  qncxiion  of  fai-i  "^ 
which  they  had  jurisdielion,  their  dtviw 
nils  final,  und  that  the  court  could  nut  viU 
fere.     lb. 

Aa  lo  m.indamiis  to  pnrtieular  courts 
jiidii-iiil  nttieers,— see  this  tille.  I.,  3. 

~  to  compel  ths  exercise  of  visilatod 
powers,]  —Tbe  court  rcfu^-d  to  grant  a  nu 
dainus  requiring  the  visitors  named  in  t 
charter  of  the  College  of  Doctors"  Coramo 
In  inquire  into  the  mode  in  which  the  collt( 
under  20  &  21  Vict.  c.  T7,  m.  110,  117.  h. 
f.tercised  their  discretion  as  to  the  surnnd 
of  Ihcir  charter  and  the  disposition  of  ihi 
property,     Lee,  Ke parU,  El  .  Bl.  &  El   St 

If  the  vifitiir  of  a  college  refuses  to  eietc 
hia  vi-itiitnrial  power  by  hearing  an  appi 
the  court  will  grant  a  mandamus  to  set  li 
ill  motion,  but  cannot  afterwards  review  I 
decision.  Bailer,  EzparU,  1  Jur.,  N.  S.  I 
—  B.  C  — Coleridge. 

—  to  admit  or  restore  to  offices.]  — Upon 

oilief.  11  priiiiii  fncie  title  must  be  shown,  t 
purty   having,   if  properly  admitted,  aaott 
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remedy :   sccns  on   a  mandamus   to   admit. 
Ilex  y.'jotham.  3  T.  R.  577. 

Where  :in  office  is  full  by  tlie  appointment 
of  the  person  who  prima  facie  lias  the  rijrht  of 
appointment,  and  where  there  are  means  of 
trving  the  title  by  action,  the  court  will  not 
^raiit  a  mandamus  against  the  party  filling  the 
offic«\  in  order  to  try  the  title,  liex  v.  Stoke 
Damenl  {Minuter,  «ftc.),  1  N.  &P.  60;  6  A. 
&  E.  684 :  2  11.  &  W.  346. 

A  mandamus  lies  to  restore  a  man  to  the 
office  of  master  of  a  free  school.  Anon.^ 
Lofft,  148. 

The  office  of  surgeon  oY  the  district  prison 
of  St.  Catherine,  in  Jamaica,  created  by  local 
acts  of  the  legislature  of  that  island,  is  a 
public  office,  and  on  a  mandamus  to  question 
the  title  of  an  occupant: — Held,  that  the 
oflSce  being  full,  a  mandamus  did  not  lie. 
HUl  Y.  Ueg.,^  Moore  P.  C.  C.  139. 

Tlie  remedy  was  by  quo  warranto  against 
the  occupant  of  the  office.     Uk 

The  office  of  clerk  to  the  guardians  of  a 
union,  nppointed  under  4  &  5  Will.  4,  c.  76, 
8.  46,  is  a  public  office  created  by  statute,  and 
whore  such  office  is  full  a  quo  warranto,  and 
not  a  mandamus,  is  the  proper  remedy  to  try 
the  validity  of  the  election.  Reg.  v.  St-. 
Martin  ik  the  Fields  {Qunrdyink),  15  Jur.  800; 
20  L.  J.,  Q   B.  423;  17  Q.  B.  140. 

I5ut  wlu'u  the  ofHco  is  full  by  a  void  elec- 
tion, and  the  right  to  appoint  to  it  cannot  be 
tried  in  any  other  way,  the  court  will  grant  a 
mandamus  to  try  the  right.     Ih. 

A  magistrateVs  clerk  has  no  permanent  in- 
terest in  his  office,  and  if  he  is  dismissed 
without  cause  no  mandamus  lirs  to  restore 
him.  Sandys,  Ex  parte,  1  N.  &  M.  691 ;  4  B. 
&  Ad.  863. 

When  a  corporate  office  is  full,  the  title 
thereto  cannot  be  tried  by  mandamus,  but  it 
must  be  questioned  by  quo  warranto.  lieg, 
V.  ChetUr  (Mayor,  dc.\  6  El.  &  Bl.  531;  2 
Jar.,  N.  8.  114;  25  L.  J.,  Q.  B.  61. 

As  a  mandamus  to  reinstate  a  |ierson  in  an 
office  only  lies  where  the  office,  and  its  tenure, 
arc  of  a  permanent  nature,  it  is  not  an  avail- 
able remedy  for  the  secretary  of  a  benefit 
society,  who  has  been  dismissed  by  a  resolu- 
tion of  a  meeting  of  the  society.  Evans  v. 
Ihart  0/  Oak  Benefit  Society,  12  Jur.,  N.  S. 
1C3— Q.  B. 

A  mandamus  lies  to  admit  a  clerk  of 
trustees  under  the  Gkneral  Turnpike  Act. 
Rtx  V.  Cheshunt  Roads  (Trustees),  5  B.  <&  Ad. 
439. 

When  no  application  has  been  made  to  the 
tn]tt(*vs  of  a  local  turnpike  act,  as  a  body,  to 
.appoint  a  gentleman  appearing  to  1>o  duly 
elected  as  their  clerk,  ana  there  has  been  con- 
sequently no  refusal  by  them  as  a  body,  the 
cottrt  will  not  grant  a  mandamus  command- 
ing them  to  make  such  app  >intment.  Iteg, 
T.  Cheadle  Highway  (Trustees),  7  Jur.  373— B. 
C. 

A  fellow  of  Eing^s  College,  Cambridge,  had 
been  expelled  the  college  and  deprived  of  his 
fellowship,  by  the  provost  iind  fellows,  upon 
a  charge  of  fraud  and  perjury,  the  proceed- 


ings being  conducted  partly  in  the  absence  of 
the  accused,  and  the  charge  heing  alone  sup- 
ported by  a  comparison  of  his  letters  with  an 
answer  which  lie  had  filed  in  a  suit  in 
Chancery.  Upon  appeal  to  the  visitor,  the 
decision  of  the  provost  and  fellcws  was  af- 
firmed:—Held,  that  the  court  had  no  power 
to  grant  a  mandamus  to  restore  to  the  fellow- 
ship. BuUer,  Ex  parte,  IJur.,  N.  8.  709 — B. 
C. — Coleridge. 

A  mandamus  will  not  lie  to  the  vicar, 
churchwanlens,  and  inhabitants  of  a  parish  to 
elect  an  organist  to  the  parish  church,  th'ough 
there  has  always  been  such  an  office  beyond 
the  time  of  living  memory,  and  a  yearly 
salary  has  been  invariably  pai<l  him  out  of  the 
church  rates,  as  it  is  optional  with  the 
parishioners  whether  the  organ  shall  be  played. 
Reg.  V.  St.  StepheiVs,  Colemaii  street  (  Vicar, 
dr.),  2D.  &  L.  571;  0  Jur.  255;  14  L.  J., 
Q.  B.  34— B.  C— Patteson. 

Where  the  founder  of  an  eleemosynary  cor- 
poration directed  that  the  bishop,  dean  and 
archdeacon  of  Worcester  should  be  visitors, 
and  should  correct,  punish,  and  reform  all 
abuses  and  offenses  to  be  committed  by  the 
master  and  brethren,  and  see  that  his  ordi- 
nance was  truly  executed  according  to  its 
meaning;  and  afterwards  the  heir  of  the 
founder,  upon  a  vacancy  of  one  of  the  brethren, 
appointed  a  person  to  succeed,  who  was  a 
soldier,  not  belonging  to  eithtT  of  the  towns 
or  lordships,  to  the  inhabitants  of  which  a 
pn'fcrence  was  to  be  given,  agsiinst  which  ap- 
pointment three  persons  appeiiluil  to  the 
visitors,  on  the  ground  that  the  appointee  was 
ineligible,  and  that  there  were  others  besides 
themselves,  who  were  eligible: — Held,  thnt 
such  an  appeal  lay,  and  therefore  tluj  court 
granted  a  mandamus  to  the  visitors,  who  hjid 
heard  the  evidence  in  such  appeal,  but  de- 
clined TO  act  therein,  to  proceed  and  determine 
the  appeal,  liex  v.  Worcester  {Bishop),  4  M. 
&  S.  415. 

The  registrars  of  a  diocese  were  authorized 
by  their  patent  of  office  (under  the  bishop's 
hand  and  seal)  to  appoint  a  deputy,  to  be  **  ap- 
pn)ved  of  and  allowed  by  the  bishop;"  who, 
if  he  should  not  approve  of  and  allow  the  dep- 
uty named  and  proposed  to  him,  was  cm- 
powered  to  n<»minate  another,  with  a  sa'.iry 
payable  out  of  the  profits  of  the  registrar  ship. 
The  registrars  apoointed  a  deputy,  sulij  et 
to  the  iipprobatioM  and  consent  of  the  bi-I."j», 
who,  on  being  inf«»rmeil  of  it,  answeicd  tiiat 
**for  good  and  sufficient  reasons"  he  ilis- 
approved  of  the  party  nominated,  but  dec  lined 
specifying  his  reasons.  The  ccmrt  refu%ed  a 
rule  nisi  for  a  mandamus  t<»  the  bishop  to  ad. 
mit  the  deputy.  Rex  v.  Oloncester  {Bishifp), 
2  B.  &  Ad.  158. 

A  mandamus  commanding  the  dean  and 
chapter  of  a  cjithcdral  to  restore  a  chorister, 
Rllegcd  that  the  (»fficc  was  afreelmld  in  their 
gift.  |mid  by  salai7  out  of  their  land  revenues, 
and  conferiing  a  right  to  vote  on  the  election 
of  members  of  parliament,  and  that  the  chor- 
ister had  been  wnmgfully  amoved.  Return, 
that  by  ordinances  of  the  founder  for  th* 
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government  ot  the  cnthedrn],  it  was  provided 
tliiii  if  nnj  of  tiic  officers  of  the  cathedral,  in- 
cluding cliorisitcrs,  commit  o  small  fnult,  he 
mn;  be  punished  by  tlicde>iii,  but  that "  if  his 
crime  lie  of  a  blacker  dve  (if  it  be  judged 
eqiiiintilc),  lie  mn.v  be  cK|>clled  b;  whom  he 
was  admittet] :"  nod  that  the  htshop  of  the 
dioci'se  should  he  the  vi»tor  of  the  csthedml, 
to  tnke  special  care  that  all  its  ordinances 
should  be  inviolalily  preserved,  to  punish  and 
correct  nil  offenses  commiiled  by  officera  of 
the  cathcdriil,  and  lo  do  nil  thin^  that  are 
judged  lanfull;  to  nppcrtuin  to  the  office  of 
visitor;  and  that  The  chiiristcr  had  not  ap- 
pealed to  the  bishop: — Held,  ttmt  a  manda- 
mus did  not  lie,  as  the  remedy  for  the 
wrongful  amotion  complained  of.  was  by  ap- 
plication to  the  viaimr.  who  1i;id  sufficient 
exclusive  jurisdiction,  although  the  founda- 
tion WAS  spiritual  and  not  eli^emosynary,  and 
the  office  was  a  freehold  office;  and  that  it 
was  not  necessary  to  return  the  cnnse  of  amo- 
tion, a^,  V.  GAata-  {Dean  and  Chapter),  15 
Q.  B.  818;  15  Jur.  10;  10  L.  J.,  Q.  B.  483. 
S.  P.,  Reg.  T.  RoeAttter  (Dtanand  Ctuipter)  17 
Q.  B.  1. 

By  31  lb  33  Vict.  c.  08,  c.  29.  if  a  medical 
practitioner  shall,  after  due  inquiry,  be  judged 
by  the  General  Council  of  Medical  Education 
and  Registration  of  Iho  United  Kingdom  to 
have  been  guilty  of  infamona  conduct  in  any 
professional  respect,  they  may,  if  they  see  fit, 
erase  his  name  from  the  register;  and  where 
a  medical  officer  has  been  so  adjudged  gailty 
by  the  general  council,  and  his  name  erased 
from  tlic  register,  n  mandamus  will  not  lie  to 
restore  it,  Ln  Mert,  Ei  parte,  4  B.  &  S.  583; 
33  L.  J.,  Q.  B.  60. 

As  to  mandamus  to  corporations  to  admit 
or  restore  to  office  or  membership, — see  this 
title.  I.,  2. 

—  to  compel  cotporationa,  offioers,  traiteei, 
and  others  to  levy  or  pay  oTsr  monsys.] — 
A.  mandamus  directe'l  to  a  corporation,  com- 
manding thcin  to  pay  npoor's-rate  to  the  over- 
seers, omitted  to  state  tiint  the  corporation 
had  no  effects  on  which  a  distress  could  be 
levied: — Held,  a  fatal  ohjcctinn  in  substance 
to  the  writ,  which  might  be  taken  after  the 
rerjrn,  or  at  any  time  before  a  perem])tory 
mandamus  issued.  Sexv.  Margate  Pier  Com- 
pany. 3B.  &A.  320;  3  Chit.  256. 

A  duty  having  been  imposed  upon  a  party 
by  stntnto  to  levy  certain  moneys  from  other 
]i;iTties,  and  pay  over  to  another  a  portion  of 
the  sums  levied,  a  mandamus  was  iasued 
directing  him  "to  take  the  necessary  and 
legal  meiisures  and  proceedings  for  obtaining 
and  recovering  payment ;" — Held,  per  Cromp- 
ton,  J.,  and  Blackburn,  J.  (Cockbum,  C.  J., 
disscntientc),  that  the  words  legal  measures. 
did  not    necessarily  mean  instituting  legnl 

frocecdings.  Jleg.  v.  Pm-t  of  Southampton 
Vommiiaioners).  I  B.  &  S,  5;  7  Jur,.  N.  8. 
OTO;  80  L.  J.,  Q.  B.  244;  B  W.  R.  CM. 

Where  B,  paid  a  special  rate,  erronconsly 
and  illegally  imposed  by  a  board  of  health, 
and  five  years  aft  ^rwnrds.  Iiaviug  discovered 


the  mistake,  commenced  anactioa  against  * 
board,  fi)r  Ihe  recovery  of  the  money  *n  pM 
oblaiiiei!  judgment,  and  afierwards  ened  1 
board  up^in  tlie  judgment,  demnndlnz' xm 
damns  to  them,  to  malte  and  lerr  a  nUc  ml 
the  11  iz  12  Vict.  c.  63.  for  the  purpOK 
satisfying  the  judgment; — Held,  ihat  (atsa 
ing  the  sum  recovered  to  1m;  a  cliargc  witi 
3.  80}  I!,  wmi  not  cntilleil  to  a  miuidam 
innsmnch  as  Ihe  action  upon  which  thejod 
menl  proceeded  was  not  commenced  viit 
sir  moniiia  from  the  date  of  the  <-ha»j 
Barland  v.  Kingattm-npon-HiiIl  Bovrd 
Btaltl,  a  n.  &  8.  271 ;  S  Jur.,  N.  S.  275; 
L.  J..  Q.  n.  17, 

A  company  was  incorporated  by  act  of  pi 
liament,  wliich  directed  iliEit'aU  actiti 
against  the  company  sbonid  be  pro*rrtii 
against  ihe  treasurer  or  a  director  for  tlie  til 
being;  bill  that  the  hoily  or  goods,  latids.li 
of  such  treasurer  or  director  shnulc]  nol.  ! 
reasiui  of  his  being  defendiint  in  such  nofin 
be  linblc  to  exccitliim.  An  action  hara 
been  brought  by  C.  ngalnst  the  trtTwarw, 
such,  and  another  by  the  comi>aoj.  in  il 
name  of  the  treasurer,  against  C,  all  maUE 
in  diffeicnce  were  referred  to  an  HrbJIMM 
who  nwiirried  that  C.  had  cause  of  actis 
against  the  defendant  as  such   trensar«r,  for 

should  p:iy  to  C.  that  sum  on  demand;  aa 
ns  til  the  other  suit,  he  awarded  that  lb 
treasurer,  ns  such,  had  no  cause  of  sMJin 
and  ordered  him,  as  such  treasnrer,  to  pay  C 
the  Costs  on  demand; — Held,  that  a  tmndt 
mus  would  lie  to  the  treasurer  and  direetora 
commniidiiig  them  to  pay  the  sums  awarded 
Jiex  T.  St.  Katharine  Dock  Company,  4  R  J 
Ad.  acO;  IN.  *  Jl.  121. 

Mandamus  refused  to  the  tnisteca  of  IJ* 
Rugby  charily  to  compel  the  payment  of  in- 
creased alms  to  claimants  on  the  funds. 
although  the  applicants  were  at  an  advanc^^ 
age,  and  ivmild  probably  be  dead  befure  trliel 
could  bo  had  in  chancery,  thigb^  Chan!i 
Trutlefs,  Ex  parte,  0  D.  &  R.  214, 

A  emiiroversy  existing  in  a  corporation,  be- 
tween I  lie  freemen  under  an  old  charter,  and 
the  town  couneii.  under  S  .Si  6  Will.  4,  c.  TR 
as  to  the  exclusive  right  of  the  former  tosonw 
corporation  property  to  their  own  private  Qse. 
a  puhlie  meeting  of  Ihe  freemen  was  held,  vnd 
a  resolution  was  c.irried  at  the  instance  of  A., 
a  frecmni),  that  the  rents  should  be  pftid  ialo 
the  hands  of  the  defendant,  lo  wait  until  Ifie 
claim  of  tliefrcemenshouldbedecided.  Tlie 
rents  hnving  been  so  paid,  and  a  rule  nisi  hav- 
ing been  obtained  by  A.,  as  a  freemim  andi 
burgess  and  an  inhabitant  of  the  boroujli, 
liable  to  contribute  to  the  borough  nite,  for  a 
mand.imus  to  the  defendant  to  pay  the  mnacy 
over  into  the  hands  of  the  treasurer  of  ilit 
boroucjti,  Ihe  court  discharged  Iherule,  Rig. 
V,  Fro»t.  1  P.  &  D.  7.j;  8  A,  &  E.  823;  1  W., 
W,  &U.  GU4;  2.1ur.  Otie. 

Thci  court  will  not  grant  a  mandamus  to 
CommisKloiiei's  apivdntud  under  a  local  act, 
cither  on  the  application  of  a  company  order- 
ing them  lo  perform  a  contract  made  with  ibe 
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or  on  tho  application    of  certain 

►yers,  ordering  them  to  provide  for  the 

blon  of  the  powers  under  the  net,  where 

Inoonvenienco  is  being  suffered  by  the  in- 

Ll3i^«knts.     Beg.  Y.Cheltenham  {G<nnmimoner» 

lng\  4  Jur.  1060— Q.  B. 


^o  •xilbrce  other  private  rights.}  — A  mort- 

of  tolls  and  toll-houses  of  a  turnpike 

»acl     lias  only  an  equitable  right  to  enforce 

_     ymcnt  of  principal  and   interest,   and    is 

^liere:fore  not  entitled  to  a  mandamus  for  that 

purpose.    Beg,  v.  Batbyand  Workeap  Tuttipike 

HcxM^i  (Trustees),  1  B.  C.  C.  184;  17  Jur.  734; 

»3  L.  J.,  Q.  B.  164— Crompton. 

S«inble,  that  a  mandamus  may  be  issued 
against  a  party  for  a  matter  in  respect  of 
iRrUich  he  is  liable  to  an  action,  or  to  a  suit  in 
eic|uity.  Beg.  ▼.  Port  of  Southampton  {Com- 
tnissioners),  1  B.  &  S.  5;  7  Jur.,  N.  8.  990;  30 
L.  J.,  Q.  B.  ^44;  9  W.  R.  680. 

Bf  andamua  to  churchwardens,  to  raise  a  rate 
to    pay  principal  and  interest  of  money  bor- 
ro'wed  on  the  credit  of  parish  and  church- 
rates,  under  the  58  Geo.  8,  c.  45,  and  59  Geo. 
8,  c.  184.     A  return,  that  since  the  security 
iiras  gi^en,  the  lender,   who  was  the  pros- 
ecutor,  had  become  bankrupt.      Plea,  that 
the    prosecutor  had   lent  tho  money,    as  a 
trustee  for  a  party  named,  out  of  the  money 
vested  in  him  as  trustee,  in  which  he  had  no 
interest  except  as  trustee.     On  demurrer,  as- 
siting  for  cause  that  the  nature  of  the  trust 
did  not  appear: — Held,  good.     Beg.  v.  Bran- 
eaater  {Churchwardens),  7  A.  &  B.  458;  2  N. 
&  P.  580. 

In  pursuance  of  the  will  of  a  private  per- 
son, his  executor,  by  deed,  conveyed  lands  to 
trustees  for  the  benefit  of  the  poor  of  a  parish. 
The  deed  provided  that  a  chest,  of  which 
there  stiould  be  three  locks  and  three  keys, 
should  remain  in  the  parisli  church,  for  keep- 
ing all  writings,  accounts,  (&c.,  and  the  trust 
moneys  remaining  unex()endcd.  One  of  such 
keys  to  be  kept  by  t!ie  receiver,  the  second 
by  the  parson,  the  third  by  the  churchwar- 
dens:— lleld,  tliat  a  mandamus  lay  to  the 
trustees  to  compel  the  delivery  of  one  key  to 
the  churchwardens,  although  the  application 
concerned  a  trust  and  a  mere  private  endow- 
ment. Beg.  V.  Oitery  St.  Mary,  Devon^  3  G. 
&  D.  382;  4  Q.  B.  157;  7  Jur.  129;  13  L.  J., 
Q.  B.  118. 

The  advowson  of  a  vicarage  had  been  pur- 
chased by  certain  land-owners,  and  conveyed 
to  feoffees,  in  trust,  upon  every  avoidance,  to 
present  such  person  as  should  be  nominated 
by  the  majority  of  the  land -owners.  At  a 
meeting  of  the  land-owners  for  the  purpose  of 
nomim\ting  a  successor  to  a  deceased  vicar,  a 
dispute  arose  as  to  which  of  two  candidates,  A. 
and  S.,  had  the  legal  majority  of  votes,  and 
thereupon  the  trustees  refused  to  concur  in  pre- 
Bentit^g,  Upon  an  application  for  a  manda- 
mus to  the  trustees  to  present  A. : — Held, 
first,  that  it  could  not  be  made  by  the  land- 
owners, because  their  right,  if  legal,  and  not 
equitable,   could  be  enforced  by  quare  im- 


pedit.     OrUm  Vicarage,  In  re,  14  Q.  B.  189; 
18  Jur.  1049:  18  L.  J.,  Q.  B.  821. 

Held,  secondly,  that  it  could  not  be  made  by 
A.,  because  he  had  no  legal  right.     Ih, 

When  granted,  in  actions,  to  enforce  pay- 
ment of  money  or  performance  of  duties, 
under  the  provisions  of  The  Common  Law 
Procedure  AcU.]  -[By  17  &  18  Vict.  c.  125, 
s.  68,  the  plaintiffs  in  any  ctction  in  any  o/  the 
superior  courts,  except  replevin  and  ejectment, 
may  indorse  upon  the  writ  and  copy  to  he  sei-ved, 
a  notice  that  the  plaintiff  intends  to  claim  a 
writ  of  mandfimtis^  and  the  platint iff  may  there- 
upon claim  in  the  declaration  either  together 
with  any  other  demand  which  may  now  he  en- 
forced in  such  action^  or  separately,  a  writ  of 
mandamus,  commanding  the  defendant  tofulfiU 
any  duty  in  the  fulfillment  of  which  the  plaintiff 
is  personally  interested. 

By  s.  09,  the  dedarcUion  in  such  action  shall 
set  forth  sufficient  ground  upon  which  such  claim 
is  founded,  and  shall  set  forth  that  the  plaintiff 
is  personally  interested  therein,  and  that  he 
sustains,  or  may  sustain,  damage  by  the  non- 
performance of  such  duty,  and  that  performance 
thereof  has  been  demanded  by  him,  and  refused 
or  neglected. 

By  8.  70,  the  pleadings  and  other  proceedings 
in  ftny  action,  in  which  a  writ  of  mandamus  is 
claimed,  shall  he  the  same  in  all  respects,  as 
nearly  as  may  be,  and  costs  sfiall  be  recmerable 
by  eitlier  party,  a*  in  ordinary  aetions  for  the 
recovery  of  damages. 

By  s.  71,  in  case  judgment  shall  he  given  to 
the  plaintiff,  that  a  mandamus  do  issue,  it  shall 
be  lawful  for  the  court  in  which  such  judgment 
is  given,  if  it  shall  see  fit,  besides  issuing  execu* 
lion  in  the  ordinary  way  for  the  costs  and 
damages,  also  to  issue  a  peremptory  writ  of 
mafujUimus  to  the  defendant,  commanding  him 
forthwith  to  perform  tiie  duty  to  he  enforced. 

By  s.  72,  tfie  writ  need  not  recite  the  declara- 
tion or  other  proceedings,  or  the  matter  therein 
stated,  hut  shall  simply  command  the  perform' 
ance  of  the  duty,  arid  in  other  respects  shall  be 
in  the  form  of  an  ordinary  writ  of  execution, 
except  that  it  shall  he  directed  to  the  party  and 
not  to  the  sheriff,  and  may  he  issued  in  term  or 
vacatiffn,  and  returnable  forth  wit 'i ;  and  no  re- 
turn thereto,  except  that  of  compliance,  shall  be- 
allowed,  hut  time  to  return  it  mxiy,  upon  suffi- 
cient grounds,  be  aUmoed  by  the  court  or  a  judge, 
either  with  or  without  terms. 

By  s.  78,  t1ie  writ  of  mandamus  so  issued  as 
aforesaid  shall  have  the  sam^  force  and  effect  a» 
a  peremptory  writ  of  mandamus  issued  out  of 
the  Court  of  Queen's  Bench,  and,  in  case  of  dis- 
obedience, may  he  enforced  by  attachment. 

By  s.  74,  the  court  may,  upon  application  by 
the  plaintiff,  besides  or  instead  of  proceeding^ 
against  the  disobedient  party  by  attachment, 
direct  that  the  act  required  to  he  done  by  the 
plaintiff,  or  some  other  person,  appointed  hy  the- 
court,  at  the  expense  of  the  defendant ;  and  upon 
the  act  being  done,  the  amount  of  such  expense 
may  he  ascertained  hy  the  court,  either  hy  writ 
of  inquiry  or  reference  to  a  master,  as  the  court 
or  a  judge  may  order;  and  the  court  may  ofder 
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w..a  pondL.if.,  notice  of  motiou  i„  'the  wiadiiiH 
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l«foro  It,  in  winch  i  t  conl.l  moke  the  onier.    th 
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gmntrd   unl.-98  it  can    be  shown   that    the 
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fortlie  result  of  the  action.      Widhtt  AlkJs 
a>mpa,<i,    "■    Sh^dd  and  Mi.Ua.,d  Ilail«-a» 
uoiimanys  Committet,   37  L.  T.,  N.  3.  13|_ 

^Aa  to  ijroccedicgs  by  mundamiia,  generally. 
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V>     J^nrticuJar   C&vrts^    OfficerSj    Corpora- 
tions and  other  Ptrxons, 


X\ie  privy  connci].] — A  mandamus  V9i\\ 
Dot  1  io  tc»  iht»  lords  of  the  privy  council,  com- 
Knan<lir.;;  t Item  to  Receive  a  p<Mitinn  praying? 
tli«.-¥n  t<»  re-licar  a  decision  upon  a  case  heard 
V>erore  and  determined  by  I  hem,  upon  an 
appc»nl  from  an  ecclesiastical  court  to  the 
jti<liotail    committee,    instead  of    a  court  of 

A%*\*-jr»^tes.     Smithy  Ex  parte,  4  N.  &  M.  582; 

1  U.   AW.  282. 

AVI  I  ere  a  case  has  been  brought  before  the 

juc^icial  committee  of  the  privy  council,  on 

fipt»<*al  from   the   Court  of  Arches,  and  the 

3«.clieial  committee  hns  decided  in  favor  of 

tlic    iipiK»aI,  at  the  same  time  retaining  the 

piifici|>jil  cause,  and  ordering  the  unsuccessful 

"ptirty    to  appear  absolutely,   subject  to  the 

approbation  of  the  king   in   council,  "which 

approbation   has  been  afterwards"  given,  the 

ci>\irt  cannot,  on  a  suggestion  of  error  in  the 

4eei.sion,  issue  a  mandamus  to  a  privy  council 

to   roceivc  a  petition  for  a  re-hearing  of  the 

appeal.     SmytK  Ex  jtarte,  3  A.  &  E.  719;  5 

N.  &  M.  145;  1  H.  &  W.  417. 

"Fo  inferior  courts,  generally.] — Wliere  a 
statute  does  not  allow  a  removal  of  proceed- 
in  f^s  by  certiorari,  the  court  will  not  indirectly 
"bring  them  under  review  by  a  man<lamus. 
Jiex  V.  Yorhthire^  W.  li,  (Jaittieeii),  1  A.  &  £. 
5C;5 ;  3  N.  &  M.  802. 

A  mandamus  will  go  to  a  lord  to  hold  a 
court  baron,  and  to  titc  homaflre  to  present 
conveyances  of  burgage  tenures,  whether 
those  ccmvevances  are  legal  or  not.  Bex  v. 
AToiitaeute.  l' \V.  Bl.  60.  8.  P.,  liex  v.  Mid- 
hurid,  1  Wils.  288. 

8o,  to  permit  a  conrtlcet  and  a  court-baron 
to  be  held  in  the  accustomed  place.  Rex  v. 
Grantham,  2  W.  131.  716  ;  Rex  v.  Co1efm>ke, 
2  Ld.  Ken.  103. 

But  a  mandamus  to  the  mayor  of  Wigan  to 
give  the  key  of  the  town-hall  to  the  lonl  of 
the  manor  to  hold  his  leet  there  was  refused, 
although  the  leet  had  been  usually  held  in 
that  place.  Rex  v.  Wi/jan  (Mnyor^  cfer.),  1 
Wils.-  70.  And  see  Rex  v.  IlehesUr,  2  D.  &  R. 
724;  4  D.  &  K.  324;  2  B.  &  C.  704. 

A  ranndamus  was  granted  commanditig  the 
lord  of  a  manor  to  hold  a  court  leet  for  the 

fiuqKisc  of  appointing  a  high  constable  of  a 
lU.  Ircd,  though  the  day  on  which  the  court 
liau  been  usually  held  for  sixty  yetirs  past  had 
gone  by,  it  not  being  distinctly  sworn,  that 
the  court  was  held  on  that  particular  day  by 
prescription.  Rex  v.  MUterton^  8  A.  &  £. 
284;  1  H   &  W,  282. 

A  mandamus  to  summon  specific  jurors 
t!pon  a  court  leet  was  refused.  liex  v.  Bankes^ 
1  W.  Bl.  452;  3  Burr.  1452. 

Tlie  court  will  never  grant  a  mandamus 
commnndin^  the  enrollment  in  an  inferior 
court  of  an  instrument,  which,  though  in  part 
valid,  would,  in  its  terms,  give  power  to  com- 
mit unlawful  acts.  Nor  will  the  court  by 
mandamus  enforce  the  process  of  an  inferior 
court,  the  judge  (»f  which  has  (lower  to  com- 


pel obedience  to  its  process.  Reg.  v.  Conye^'s,  8 
Q.  B.  981;  10  Jur.  890;  15  L.  J.,  Q  B.  300. 
Where  an  inferior  court  declines  to  exer- 
cise a  jurisdiction  imposed  on  it  by  law,  the 
court  will,  by  mandamus,  enforce  its  pioceed- 
ing;  but,  when  it  has  ncted,  its  judgment 
can  only  be  reversed  in  that  c<»irrt  »»n  a  cmsc 
stated  for  its  opinion.  Ileg,  v.  W,  R.  {Ju^ 
tices),  1  New  Sess.  Cas.  247— -Q.  B. 

To  Jastices,  in  general.) — ^Thc  court  will  not 
grant  a  mandamus  commanding  justices  of 
the  peace  to  do  an  act  which  nuiy  render 
them  liable  to  an  action.  Rexv,  Bucking  'am- 
Mre  {JtfHtices),  2  D.  &  R.  689;  6  B.  &  O.  485. 
S.  P.,  Rtx  v.  Buckinghamshire  {Justieea),  3  N. 
&  M.  68. 

Thei-efore  the  court  refused  a  mandamus  to 
compel  a  magistrate  to  enforce  a  conviction, 
where  it  was  doubtful  whether  such  convic- 
tion was  good  for  want  of  setting  out  the  evi- 
<lence  on  which  it  wns  groun<lcd.  Rex  v. 
Broderip,  7  D.  &  R.  861 ;  5  B.  &  O.  239. 

Also,  to  summon  a  person  for  not  pnying 
poor-nites.  Anon.,  2  Chit.  257:  8B.  &  P.  220. 

Also,  to  make  a  warrant  of  distress  for  the 
poor^s  i*atc.  St.  Luke's  Pariah  v.  Middlesex 
{Justices),  1  Wils.  183. 

The  court,  if  it  doubts  whether  the  writ 
should  or  sliould  not  Ims  granted,  will  not 
direct  it  to  issue  merely  in  order  that  the 
justices  may  make  a  return,  and  be  protected 
by  0  &  7  Vict.  c.  67,  s.  3,  if  a  peremptory 
mandamus  should  issue  and  be  obeyed.  Reg, 
V.  Dartmouth,  5  Q.  B.  878. 

Where  a  mandamus  is  directed  to  justices, 
they  ought  not  to  make  a  return  instead  of 
olxjying  the  writ,  merely  to  giuu  the  protec- 
tion of  the  statute.     lb. 

As  to  the  protection  conferred  by  6  &  7 
Vict.  c.  67,  s.  3,  in  respect  of  acts  done  in 
obedience  to  peremptory  writs  of  uiandamus, 
— see  this  title,  II.,  3. 

A  railway  act  enacted  that  the  company 
shall  not  be  obliged,  nor  any  justice  allowed 
to  receive  or  take  notice  of  any  complaint  for 
nny  loss  or  injury  sustained  in  cons<'quciice  of 
the  execution  of  the  ))ower8  of  the  act  unless 
notice  in  writing  shall  have  been  given  by 
the  complainant  to  the  company  within  six 
months  after  the  time  of  such  loss  or  injury. 
And  that,  in  case  of  diHerences  betviecn  tho 
company  and  owners  of  property,  as  to  the 
amount  of  damage  done  tliereto  by  the  com- 
pany, the  same  shall  (when  the  claim  does  not 
exceed  20/.)  be  determined  by  two  justices. 
A  subsequent  act,  in  all  cases  of  land  oc- 
cupied by  the  company  for  temporary  pur- 
poses, enacted  that  the  compensation  for  tho 
same  slndl  be  ascertained  in  like  manner  by 
the  justices,  whatever  may  be  the  amount 
claimed:— Held,  that  the  notice  required  by 
the  first  act  did  not  apply  to  owes  before  the 
justices.  And,  theref.u-c,  where  a  justice  had 
dismissed  a  complaint  for  want  of  pnnif  of 
such  notice,  the  court  granted  a  mandamua^ 
calling  upon  him  to  hear  and  determine  the 
complaint.  Reg.  v.  Bingham^  4  Q.  B.  877;  8 
Railw.  Cas.  390. 
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Handamus  commnndiog  justices  to  lienr 
and  adjudicate  oa  a  coinplnint  li;  nrureeers, 
that  a  pauper  wbs  clinrgcabic  10  nnd  niiglit  ti) 
be  rcmuvMl  from  tlicir  towiiBhip.  Tlie  re- 
turn allowed  tliut  the  jiivliccs  liad  rctcivcd 
and  began  to  hiur  llio  complaint,  nnd  tliat  in 
tlie  course  of  the  inresti^aiion  it  appunred 
that  the  (wuprr  w^s  char(!Ciiblo  totlictonn- 
■hip,  and  resided  contiritinuslyln  thctownsliip 
for  ten  yckn  before  (lie  ap]ilJCHtion,  and  dur- 
ing six  of  tliese  ten  yeara  (before  tlio  passiiif; 
of  Ihc  9  £  10  Vict.  c.  GO),  liad  received 
parochial  relief,  and  the  jusiicc-s  thereupon 
decided  t but  the  pauper  was  irremovable:— 
Bcld,  Ilint  tiic  return  was  u  BufBcient  answer, 
as  it  ehoned  tliat  tlie  justices  hiid  not  de- 
clined to  exercise  tlieir  jurisdiciion,  but  hnd 
eiei-cised  ii,  tliough  erroneously,  Itoj.  v. 
Btanthard,  13  Q.  B,  818;  18  L.  J.,  M.  C.  110. 

—  to  ootnpal  lutn  of  wairaDta  of  diatrM*.] 
— It  is  llic  constant  pnicticc  to  call  upon 
magistrates  by  mandamus  to  grant  a  distress 
warrant  for  levying  a  poor-rate.  ifoj.  v. 
CAaek,  11  Jur.  86,  n.— Q.  B. 

The  court  will  not  grant  n  mandamux  to 
magistrates  to  order  them  to  issue  warrants  of 
distress  to  levy  a  noor-rate  on  certain  persons 
who  hiive  refusea  to  pay,  nntess  those  jwr- 
enns  have  been  prcvionaly  summoned  by  the 
justices.     lia  v.  Be/in,  6  T.  H.  108. 

It  is  DO  objection  to  a  rule  for  a  mnndamus 
to  justices,  to  issue  their  warrant  of  distress 
tor  ihe  levy  nf  poor  ratvs.  that  it  inclndci  two 
acpanito  nod  distinct  rates.  Rtif.  v.  Bllu,  3 
D.,  N.  S.  301 ;  7  Jur.  108 ;  13  L.  J..  M.  C.  20 
— B.  C— Padeson. 

Although  there  are  more  than  two  magis- 
trates at  |)ett;  sessions,  all  nf  whom  take  piirt 
in  a  decision,  by  which  the  issuing  of  a  dis- 
tress warrant  to  levy  poor  rates  is  refused,  it 
is  not  necessary  that  upon  an  ap[>llralioD  for 
a  mandamus,  al',  wlio  were  nn'scnt  and  took 
part  in  the  decision  should  be  included  in 
the  nile;  but  that,  if  the  court  saw  that  any 
two  had  been  selected,  or  that  any  of  tiio 
justices  so  acting  bad  been  omitted  for  nny 
improper  purpose,  all  would  be  requii'ed  to 
be  joined,     lb. 

Where  upon  an  application  for  a  mandamus 
to  justices,  to  i«ue  their  warrant  of  distress 
to  levy  a  poor  rate,  it  appeared  that  the 
property,  in  respect  of  which  the  rate  was 
eouglit  to  be  obtained,  was  trust  property, 
left  by  a  testator  for  the  pur])Osc  of  a  free 
school,  and  that  one  of  the  justices  refusing 
to  grunt  his  warrant  was  a  trustee  of  the 
estate:— Held,  that,  notwithstanding  his 
character  as  such  trustee,  he  was  liable  to  the 
mnndamus.     lb. 

Where,  in  an  answer  to  an  application  for 
a  mandamus  ag:iinst  magistrates,  command' 
ing  them  to  issue  distress  wnrnints  to  levy 
a  poor-rate,  it  was  suggested  that  the  war- 
rants were  to  be  executed  within  Hampton 
Court  Palace,  and  that  the  officers  of  the 
cro«Ti  claimed  thf.t  the  property  was  exempt 
from  the  operation  of  such  warrants,  and 
tlirentened  proceedings  if  they  were  executed ; 


the  court  nevertheless  granted  Ibe  writ,  tm 
refused  to  cnll  upon  the  applicant  pnrtjli  t' 
give  tile  iniigi  jinilcs  iin  indemnity  ssiiie^tllii 
consequences  ofanv  proceedings  which  miirt 
be  lakin  Jlcg-  v.'Middlcta  (Jnttiert),  2  D. 
N.  S.  38".— B.  C— Wightman. 

So,  where  the  court  bad  decided  that  rrt 
tain  proiwriy  w»s  ratable,  and  the  jn»ii«« 
ncvertl-ieli'ss  rrfiiscd  to  issue  a  wurrant  of  dis 
tress  nnlcss  nn  indemnity  vois  offered,  thi 
court  grunted  a  mandamus.  Sen  v.  MutiUae 
[Juitie^t),  7  Jur.  259;  13  L.  J.,  M.  C.  36-B 
C.-Wightm.n. 

The  court  has  a'discretion  as  to  granting  i 
mandamus  to  justices  to  issue  a  wnrrant  H 
distress  or  commilmeat  against  a  persnr 
summarily  convicted  by  Ihem.  Thotnat.  Ki 
parte,  0  (j.  B.  B76;  11  Jur.  107;  18  L.  J.,  M 
0.  G7:  2  New  Sess.  Cas.  .570. 

On  oinlioa  for  a  mnndamus  to  jnslicestt 
issue  a  nnrrant  to  distrain  for  a  poor's-ratr, ii 
must  appear  clearly  to  the  court  thai  lit 
warrant  would  be  legal,  and  that  the  parlio 
applying  have  no  other  remedy  to  enforce  tbi 
rale.     Hex  v.  Hall,  1  H.  &  W.  83. 

Where  there  is  no  appeal  given  against  u 
order  of  justices  for  expenses  of  npuuper,  tin 
justices  are  hound  to  enforce  it,  and  in  Hie 
event  of  their  refusing,  the  court  will  prjiit  a 
mandamus  for  a  distress  warrant.  Jlrf.  '. 
North  mJinq  of  FortsMre  {,Ju>tieet),  6  L.  T., 
N.  S.  B.'il-Q.'B. 

To  sessions.] — Where,  on  an  appeal  .igsinS 
a  poor-rate  to  the  spssions,  the  justices  alio* 
the  apptllant  to  act  upon  a  practice  wbiei 
then  prfvailed,  but  by  which  the  appesl  vsi 
put  oti  till  the  next  sessions,  and  the  jii^lim 
at  those  sessions,  on  an  objection  made  tn 
such  itracticc,  refuse  lo  hear  the  appeal,  thv 
court  will  issue  a  mnndamus  to  them  loclosa. 
lio!  V.  WiluMre  (Jiitlieei),  3  M.  A  R.  401;  8 
B,  &  0.  SPO. 

Wlierc  the  sessions  on  determining  an  dp- 
pen]  have  granted  a  case,  but  none  has  Ijwn 
staled,  the  court  will,  under  some  circum- 
stances, direct  a  mandamus  lo  the  jnsticB 
who  heard  the  appeal  to  slate  a  cnse.  But 
not  where  it  is  clear  that  such  a  pncrefling 
could  lead  lo  no  result,  ns  whcro  tho  elmir- 
man,  in  consequence  of  his  own  opinion  ind 
that  of  the  court  upon  the  facts,  refiiseilte 
sign  any  statement  but  one  which  would Iw 
exclndeii  the  |ioint  of  law  relied  upon  bj  the 
party  tlcmiiniling  a  ca!;c.  Her  v.  Pembrvlt- 
thire  (Jit^l :•■!.-<).  a  I!,  &  Ad,  301.  S.  P.,  Jar- 
caiii.  £j'/..i.:'.',  '.i]>.  P.  f.  120. 

The  Clint  \\\]\  i~-ii"  ;i  iiimiLlamiis  to  licarnt 
appeal,  ii  llu:  tL>-l{)LiH   h:ivj  refused   t 


upon  i 


i  the  suffi- 


ciency of  the  grounds  of  appeal.  Jij,  t 
Cariitirtun  {Justica),  1  G.  *  D.  423. 

The  court  will  nut  is.suc  a  mnndamua  tn 
compel  the  quarter  sessions  to  give  their 
i«asotis  for  tlieir  judgments,  or  make  special 
entries  lliereut  on  tlieir  records.  Jiri  t, 
Devon  (Juntka).  1  Chit.  34. 

Or  i/nint  a  mandamus  lo  the  jusliees  .il 
>licar  an  npjical  against  an  orJer 
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removal,  after  jndgment  giren  by  tbem, 

BkT\cl    entered  by  the  clerk  of  the  peace,  foi 

c^t^ftsshiiig  the  order;  upon  the  ground  that  the 

justices  at  sessions  Tvere  divided  in  opinion. 

Sh.i:i<]  that  the  judfjment  was  entered  by  mis- 

^>4l£e,  instead  of  an  adjoununent  of  the  ap- 

ixsal.     Rex  v.  Leicestershire  {Justices)^  1  M.  <& 

S.  443. 

So,  where  the  justices  were  divided,  and 
tlie  sessions,  thinking  it  lay  on  the  respondent 
l^arish  to  establish  their  case  to  the  sntlsfac- 
t^ioii  of  a  majority  of  the  court,  quashed  the 
order  of  removal,  a  mnndamus  was  refused. 
J^itx  v.  MonmmUhshire  {Jiuftices),  7  D.  &  li. 
334;  4  B.  &  C.  844. 

Wlicre  justices  (tt  sessions  had  heard  wit- 
nesses in  an  appeal  on  tiie  one  side,  and 
refused  to  liear  those  on  the  other,  on  the 
pound  that  tiieir  testimony  had  been  prefaced 
by  observations  on  the  part  of  the  advocate, 
contrary  to  their  usual  priictice,  the  court  re- 
fused to  grant  a  mandamus  to  re-bear  the  ap- 
peal. Sex  v.  Carnarvon  {Justices)^  4  B.  &  A. 
8(5. 

A  party  having  been  convicted  of  forcibly 
passing  a  turnpike  gate  without  paying  toll, 
the  sessions,  on  appeal,  rejected  evidence  to 
show  that  the  gate  had  been  unlawfully 
erected ;  and  the  court  refused  a  mandamus  to 
compel  the  sessions  to  receive  such  evi(ience, 
the  admissibility  of  it  being  exclusively  a 
question  for  the  justices.  Rex  v.  CainbrCdge- 
•hire  (Justices),  1  D.  &  U.  325.  ^ 

A  mnndamus  to  the  justices  in  sessions,  to 
allow  an  item  of  charge  in  a  coroner's  account, 
refused  ;  because  the  justices  were  of  opin- 
ion, under  the  circumstances,  that  there  was 
no  ground  to  suppose  that  the  deceased  had 
died  any  other  than  a  natural,  though  a  sud- 
den death;  and  therefore  that  the  inquisition 
had  not  been  duly  taken;  and  the  court  saw 
no  reason  for  interfering  with  that  judgment. 
Rex  V.  Kent  {Justices),  It  East,  229. 

On  appeal  against  a  poor-rate  on  the  ground 
that  the  appellant  was  over  rated,  the  practice 
at  the  sessions  requiring  the  appellant  to  be- 
gin by  proving  his  ca<«e,  whicl)  the  appellant 
refusing  to  do,  the  appeal  was  dismissed;  the 
court  refused  a  mandamus  to  the  sessions  to 
re-henr  the  appeal  on  this  objection.  Rex  v. 
Suffolk  (Ja»tices),  C  M.  &  S.  57. 

On  an  appeal  against  a  rate  under  the 
Middlesex  County  Act,  3  Geo.  4,  c.  107,  the 
justices  confirmed  the  rate,  subject  to  the 
opinion  of  the  Court  of  Queen\s  Bench  on  a 
ca'^e.  The  certiorari  directed  the  justices  to 
send  up  an  order  of  sessions,  '*  with  all  things 
touching  the  same  ;^'  and  the  court  quashed 
the  order  of  sessions.  The  sessions,  after 
such  order,  were  applied  to  to  quash  the  rate, 
hut  refused,  as  the  rate  had  not  been  removed 
into  the  court,  and  there  was  no  longer  any 
appeal  against  it.  The  court  refused  to  grant 
a  mandamus  to  compel  them  to  enter  con- 
tinuances, and  quash  the  rate :  first,  because, 
by  so  doing,  the  parties  who  had  been  en- 
gaged in  collecting  the  rate  might  be  exposed 
to  an  action;  secondly,  because  the  court 
could  not  compel  the  sessions  to  decide  in  a 


(  particular  way.  Reg.  ▼.  Middlesex  {Justices), 
1  P.  *  n.  402;  9  A.  &  E.  540;  3  W.,  W.  & 
H.  100. 

An  appellant  against  an  order  of  affiliation 
moved  the  court  of  quarter  sessions  for  a  post- 
ponement of  the  appeal,  on  account  of  the 
absence  of  material  witnesses.  They  rejected 
the  application;  upon  which  the  appellant 
declined  going  into  his  case,  and  the  order 
was  confirmed.  On  motion  for  a  mandamus 
to  tlie  justices  to  hear  the  appeal,  and  affi- 
davits tending  to  show  that  they  liad  acted 
unjustly  in  not  granting  the  postponement, 
the  court  refused  to  interfere,  the  matter 
being  one  peculiarly  within  the  discretion 
of  the  sessions.  Bedce,  Ex  parte,  8  B.  <fe  Ad. 
704. 

Where  the  sessions  decide,  on  a  point  pre- 
liminary to  the  whole  case  or  to  the  reception 
of  a  particular  piece  of  evidence,  that  they 
will  not  hear  the  case  further,  this  is  con- 
clusive of  the  point  involving  matter  of  fact 
only ;  otherwise,  if  it  raises  a  point  of  practice 
which  the  court  can  perceive  to  be  matter  of 
law.  In  the  latter  case  the  court  will  grant  a 
mandamus  to  enter  continuances  and  hear  the 
appeal.  Reg.  v.  Kesteven  {Justices),  D.  &  M. 
113;  3  Q.  B.  810;  1  New  Sess.  Cas.  151.  S. 
P.,  Reg.  V.  Flintshire  {Justices),  1  B.  C.  Rep. 
331;  2  New  Sess.  Cas.  572;  11  Jur.  185;  10 
L.  J.,  M.  C.  55. 

The  court  of  quarter  sessions  has  no  power 
of  its  own  authority  to  erase  an  entry  from 
the  records  of  a  past  sessions.  Reg.  v.  West 
Riding  of  Tarishire  {Justices),  3  G.  &  D.  170; 
12  L.  J.,  M.  C.  148. 

But  a  mandamus  will  issue  directing  it  to  be 
so.  where  an  entry  has  been  made  which  is 
manifestly  false,  and  made  without  jurisdic- 
tion. Ih. 
I  Where  the  quarter  sessions,  having  juris- 
diction over  an  appeal,  have  directed  an 
entry  to  bo  made,  that  an  order  of  removal 
has  been  'Squashed,  not  on  the  merits,". the 
court  will  not  grant  a  mandamus  commanding 
an  erasure  of  that  entry,  although  it  ap|>eur3 
that  the  order,  in  point  of  fact,  was  quashed 
on  the  merits.  Achworth,  Ex  parte,  1  D.  <fe 
L.  718;  1  New  Sess.  Ctis.  64;  3  Q.  B.  397;  8 
Jur.  291;  13  L.  J.,  M.  C.  38. 

Three  peraons,  who  had  been  summoned 
before  a  magistrate,  for  unlawful  fishing,  had 
been  convicted,  after  a  joint  hearing,  each  in 
a  separate  penalty,  and  gave  a  joint  notice  of 
appeal  to  the  sessions,  describing  the  convic- 
tion as  a  joint  conviction.  Separate  convic- 
tions were  returned  to  the  sessions: — Held, 
tnat  the  variance  between  the  notice  of  appeal 
and  the  conviction  was  immaterial,  because  it 
could  not  mislead,  and  the  court  made  a  rule 
absolute  for  a  mandamus  to  the  sessions  to 
hear  the  appeal.  Reg.  v.  Oxfordshire  {Justices), 
8G.  &D.  348;  4  Q.  B.  177. 

The  court  refused  to  grant  a  mandamus  to 
the  chairman  of  the  MicTdlesex  sessions,  re- 
quiring him  to  issue  process  for  the  appre- 
hension of  two  persons  against  whom  a  bill  of 
indictment  had  been  found  at  those  sessions  a 
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Tpnr  previously  for  keppinir  a  common  gam- 
tn^-li'iiiHc.  ii|iun  tlicj^roiind  iliut  un  Eip|>ltca- 
lioii  Tor  euuli  |iro<^R>3  luitl  lievn  rejei^ied  at 
sc'sioDs.  Ibg.  V.  Jiuuell,  I  D.,  N.  8.  544;  0 
Jur.  2>1-B.  U. 

A  luaiidiunu!)  lo  eater  coDtiniioaccs  ami 
hear  mi  a|i|i'  ul  will  not  Ik f^ruiiti-d  if  it  cltnrly 
apii'iin  ilint:lia  ncinioiH  pieoilin^  Ihuiw  at 
wliii  h  llic  iipiwHl  ia  untereil  were  the  next 
pmcticHliii!  aeisiiniia.  Seg.  v.  Dei'bysliire  (Jat- 
tier>).  10  W.  U.  8;6-B.  C— HHnnt-n. 

The  iKnenil  riilctlint  nn  npplicittioo  for  a 
writ  of  mMD(l;iiiiii3  lo  the  quiiiUT  th-Ksiona  tu 
enter  coDtiuuani^os  and  lienr  an  npjical  nmat 
be  mnile  not  litter  tloiD  the  term  fullowing  tliti 
sea.'<ii>as  nt  wiiidi  ihc  refuMnI  was  madf,  does 
not  npplf  to  iin  appliciition  t»  remove  on 
onjur  of  sesaioDs  for  I  lie  iiuj'iioscof  (^■MJng  U 
quiuh>-d.  Jttg.  v,  Oreeknoeluhirt  {Juttuei}, 
42  L.  J.,  M.  C.  133— Q.  B. 

When,  on  nn  ap|)eal  agitiast  a  conviciion 
coming  on  for  hearing  nt  the  sckioda,  olijec- 
tion  wiia  tiiken  tii  the  conviction,  by  reuson  of 
tliu  omission  of  cortiiin  worda  nlleged  to  bo 
tnatirriid.  and  Ihu  jilsttcca.  nfter  di.-«u8sion, 
qiiiulied  such  coDvictiou,  declining  rithur  (u 
araeiiil  or  lieiir  tlie  eviden<-e.  the  court  haa  do 

Givii't  to  interfere  li;  wundumiia,  tiiere  hnv- 
g  liecn  a  decision  uii  the  h-gid  murlts.  lUg. 
V.  MitlditMa  iJu^tieai).  Slade't  com,  46  L.  J., 
M.  C.  22.-|;  3  L.  11.,  Q.  B.  Dlv.  51G;  25  W. 
R.  flin. 

To  county  court  jadgea  and  offioan.] — [Bj 
19  &  20  Vict.  c.  10&  s.  43.  no  arit  o/  roan- 
damua  dyiU  iaut  to  a  judge  oranoffieer  of  Iha 
eounly  court  for  refusing  lo  do  any  act  relating 
to  t/ie  d'ltiei  if  hit  office,  but  a  jkirty  requiring 
tueh  act  Ui  be  done  mny  apply  to  a  luperior 
court,  or.  by  81  *  23  Viet.  e.  74.  ».  4,  to  aj-idge 
thereuf.  upon  affiilaeiti  of  the  fitcU,  for  a  rule 
or  sammoat  calling  upon  tuch  judge  or  o^ieer  of 
a  county  eourt,  and  alto  t!ie  mrti/  Ui  be  affected 
by  I'ich  act,  t"  ihoie  eaute  Wiy  tuch  aelt  thoidd 
not  he  done.     See  title  Cocntv  Coint-rB.  ] 

Where,  before  this  enactment,  the  Judge  of 
a  county  court,  upon  an  interpleudiT  aum- 
mona,  erroneously  decided  against  a  cUim- 
ant,  on  the  ground  tbut  the  notice  of  cluim 
waa  iuBufficieot,  ihe  court  issued  a  m.indiimus 
to  him  to  Hdjiidiciite  upon  tlie  cluim.  Heg.  v. 
Kidutrdt,  a  L  ,  M.  *  P.  263;  20  L.  J.,  Q  B. 
851— B.  0. —Coleridge. 

Bnt  TChcD  a  jud^  of  a  county  court  en- 
tered upon  the  ln'iinngof  a  plaint,  nad  from 
tbe  evidence  adduced  before  him  decided 
that  he  iiad  no  jivisdiction  lo  adjudinUe  be- 
lwe<-D  tile  parties,  u  mandamus  would  not  lis 
commanding  him  to  hear  and  determine  it, 
evi'Q  although  he  might  li«  wrong  in  point  of 
law.     iianer,  Ex  parte,  15  Jur.  1037— Q.  B, 

To  lordt  and  ateward*  of  isanorB.]- A 
mandiimus  will  not  bu  granted,  comiiinnding 
the  atcHTHrd  of  a  manor  to  accept  u  surrender 
iDto  the  hands  of  the  lord  HCcordiiig  to  tile 
custom,  uidGaa  tbeJord  is  made  party  to  the 
rule.  Srp.  V.  ffpan*.  1  Q.  B.  MS;  8.  C,  num. 
Beg,  1.  Witel^ford,  7  D.  P.  C.  709. 
A  miindamua  will  nut  lie  to  compel  the  ad- 


miaai'm  of  a  customary  lenant  to  a  roTii 
manor.  Reg.  v.  Potcetl,  4  P.  i  ».  719:  1  <4- 
B.  -^^'l. 

A  niandiinius  to  admit  to  a  copyfiold  tene- 
ment ma-t  nut  be  direoieil  tu  iliestewanJ 
only ;  iIk^  lurd  muat  be  jolneil-      Il>. 

A  nj^indiimus  nat  gnnled  to  the  slcwanl 
of  the  (Ti.inor  ol  Midliurst  and  to  llie  bfniogr, 
to  hotil  ii  court,  and  present  c^rtiiin  conTi-r- 
nnc^es  lo  ])urch:iscrs  of  burgage  tenemcott. 
wIhtcIh  ilicy  Merc  untitled  to  be  sw^m  ia 
burf;t-  es  "I  liie  ciirpuralion,  and  I"  vole  for 
miiiiliirs  (if  purliament.      llet  v.    MUlhurtt,  1 

Li  iipplyiiifr  for  a  mandamus  lo  the  Eteward 
of  a  iTum'nr  to  enroll  n  deed  of  di9p»siiion, 
pursu.iiu  lo  a  &  4  Will.  4,  c.  74.  s.  53.  it  ii 
not  ufifspiiry  tu  annex  a  copy  of  the  <I»t'I  it- 
self, if  the  contcnisare  stated  io  an  affidnvit. 
Croi^}/  V.  ForteKue,  5  D.  P.  C.  273.  S.  P., 
JiCr  V.  l.u.in,  2  II.  &  W.  314. 

To  government  officsn,  pnbllo  coiniiiia- 
aiooers  and  others.]- A  ninndnmus  will  not 
111' 111  Ihe  crown,  or  its  Sfrvaiils,  Btrit-Ilf  aa 
such,  ci>niin«ndiug  it  or  them  to  pay  •"■« 
moi-K'v,  in  iia  or  ihtir  p^issession.  in  liquida- 
tion ('[■  I  Inima  on  tliu crown.  De  Bode,  In  r^ 
8  D,  i'    (■   778;  1  W.,  W.  &  H.  332. 

K'lr  will  a  mandamus  lie  to  tile  mere  pub- 
lic d'  |iii~itarii;s  of  monry,  cummaudiog  'he 
payni< nt  by  them  of  i)  sum  in  gross,     jd. 

Tile  liinUof  the  treasury  recommendorf  ■ 
rctiicil  iilli'wuuce  to  a  public  officer,  and  oi*- 
tititied  u  vote  of  parliament  for  ii  |MTticnliu' 
sum,  which  was  received  from  time  to  lime 
under  the  nppropriution  act,  by  the  pro[»-r 
officer.  In  several  lettera  wriien  by  their 
EpcrtH.iry,  tlioso  facts  were  stated,  and  direc- 
tions L'i>'<'n  a<4  lo  tlie  mode  of  obtaining  pny- 
muiit.  TUi-  lords  of  the  treasury  refuwil  to 
give  II  ri  iiiiiliiirily  to  him  to  pay  it  over  to  the 
indh'iiluai  to  wliom  it  wiia  grunted,  nnleea 
upiin  I  innlitions  to  which  he  would  not  agree: 
—  Hclil,  tii--.t,  tliJit  he  liiid  a  li'gal  right  t'>  the 
nm<uiii:  -o  recommended.  JUe  v.  Treeunrif 
(Lorth.  .-.  X.  &  M.  SaU;  4  A.  &  E.  286;  1  n. 
&  W.  .-i:l:!. 

Helil,  hrrnndly,  that  the  court  would  fn- 
force  iviyiiicnt  by  mandamus,  innsinueh  a* 
the  cl.i;iii^iut  iind  no  other  remedy,  and  xa 
the  mil  ^v;^3  demanded,  notagninsl  the  king, 
but  a:.'ain--t  olHci-rs  into  whose  liands  money 
had  I'iiii  pnid  under  an  act  of  parliament  (ur 
the  u',.'  of  an  individual.     Ih. 

A  parly  to  wliom  n  superaunuatinn  alloT- 
ancc  haa  been  granted  in  pursuance  of  a 
treasury  minute,  according  to  5  Geo.  3,  c. 
117,  in  rosfwct  of  an  office  held  during 
pleasure,  hiis  no  vested  interest  in  aueh  alluir- 
ance;  but  the  minute  may  be  revoked  at  will 
liy  the  lorda  of  the  treasury.  Beiv.  Treunirg 
(Lord.,),  4  K.  &,  E.  670;  0  N.  &  M.  505. 

The  birds  of  tho  treasury  granted,  under  3 
Geo.  4,  t:  113.  a  pension  for  lire  to  a  person 
whose  office  Imd  bienabnlishi'd.  They  aftuT- 
wards,  ihinklng  tbcy  hod  nn  power  to  gmnt 
such  a  pi-usion,  revoked  Ihcir  warrant.  Tb« 
amount  once  appealed   In  the   pai  liamcot;irj 
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liinntes.  because  tliC  item  could  not  be  with- 
\vn  in  time.   It  was  afterwards  withdniwn, 
mn<l  no  iuoiicy  was  ever  received  from  p:irlia* 
xnoiit    0!i   account  of  the  pension,    tlie  sum 
'wliich  had  bcL'ii  once  in  the  estimates  Ijaving 
l>eeii  applied  to  the  ways  and  means: — Hold,. 
tliat  no  mandamus  could  issue  to  the  lords  of 
tlie  trc.i^iury  to  enforce  payment  of  tlie  pen- 
sion.   /.Vj*  v.  Trett»in'y  (uo'ds  Communioners)^ 
4    A.  &  E.  984;  G  N.  &  M.  608;  2  U.  &  W. 
67. 

Deductions  having  been  made  from  a  navnl 
otfioer^s  half  pay,  in  pursuance  of  a  general 
order    from  the   Admiralty,  application  was 
made  on   his  behalf  to  have  the  amcmnt  of 
Bucli  deductions  restored ;  and  the  Lords  of 
the  Admiralty  stated,  in  answer,   that  they 
liad  given  direction  for  restoring  it.     Aftcr- 
^ward^  they  retracted  their  consent,  givinjj,  os 
a  rcas;on«  that  it  would  subject  them  to  many 
Biniilar  applieations.  After  the  offieer^s  death, 
his  admin mtratrix  moved  for  a  mandamus  to 
the  Lords  of  the  Admirulty  to  restore  tlie  de- 
ducted sums,  (in  the  jrround  that  they  had 
admitted  the  ri^ht  to  them,  and   the  posses- 
sion of  applicable^  funds: — Held,   that  there 
"was  no  vested  ri,i;ht  in  the  half-pay  entitling 
the  administratrix  to  a  mandamus.     liicketU, 
Ex  parte,  C  N.  &  M.  523;  4  A.  &  S    900. 

Uy  0  &  10  Vict.  c.  38,  the  Commissioners  of 
Woods  and  Forests,  on  behalf  of  her  Majesty, 
were  empowered  to  take  lands  for  the-  pur- 

E)se  of  forming  Hattcrsea  Park,  whieh  were  to 
t  conveyed  to  the  Queen,  or  to  trustees  on 
her  bcliaf,  and  to  form  a  royal  park.  The 
commissioners  had  given  notice  of  their  in- 
tention to  take  lands  of  the  prosecutor,  but 
had  not  taken  them:— HeM,  that  mandamus 
would  lie  to  the  commissioners,  commanding 
them  to  issue  their  warnmt  to  the  sheriil  to 
summon  a  jury  for  assessing  compensation  to 
the  prosecutor  for  the  hinds.  Beg.  v.  Woodt 
and  Fori'sls  Cortimifmioners,  12  Jut.  015;  17  L. 
J.,  Q.  B.  341— Q.  B. 

The  Commis8i»)nei^  of  Woods  and  Forests 
gave  notice  under  9  &  10  Vict.  c.  38,  s.  15, 
that  they  intended  to  take  lands  8X)ecitied  in 
the  sclicdule  to  that  act  for  the  purpose  of 
forming  Battei-sca  Park.  One  of  the  land- 
owners obtained  a  mandiunus  to  the  comtuis- 
fiioners  to  cause  a  jury  to  be  summoned,  to 
assess  comiiensation  for  his  land.  On  return 
(stating  the  proceedings  at  length  and  show- 
ing that  the  commissioners,  in  pursuance  of 
the  act,  and  on  behalf  of  the  crown,  gave  the 
notices,  in  order  to  ascertain  whether  the  lands 
could  be  purchased  for  a  sum  limited  by  sec- 
tion 1,  which,  by  the  claims  sent  in,  it  appeared 
they  could  not) : — Held,  that  the  commission- 
ers under  the  statute  were  acting  in  a  public 
ciipocity,  and  that  the  notice  given  by  them 
did  not  constitute  a  quasi  contract  enforceable 
bv  a  mandamus.  Builge^  Ex  parte,  15  Q.  B. 
701;  19  L.  J.,  Q.  B.  497. 

The  court  will  not  grant  a  rule  for  a  man- 
damus to  the  commissioners  of  excise,  com- 
manding them  to  assent  to  the  appropriation 
of  a  part  of  an  excise  officcr^s  pension,  under 


1  &  2  Vict.  c.  110,  s.  56.  lieg.  v.  Kionse  Oom- 
mimonera,  Hayward,  In  re,  0  Jur.  257 ;  14  L. 
J.,  Q.  B.  118 -B.  C— Williams. 

The  court  will  not  gnmt  a  mandamus  com- 
manding the  Commissioners  of  Woods  and 
Forests  to  pay  a  poor  rate  in  respect  of  lands 
held  by  them  under  the  crown.  lieeve^  Ex 
parte,  5  D.  P.  C.  008;  W.,  W.  &  D.  804 

The  commissioners  of  customs  refused  to 
deliver  up  certain  tobacco  claimed  as  wrecked 
uoods,  and  u|)on  which  a  duty  of  51.  p<'r  cent, 
hiui  been  tendered;  thecourt  refustid  togrant 
a  mandamus  to  compel  tiiem  to  do  so.  as  there 
was  an< »t  her  remedy.  Sex  v.  Cmttnjvt  ( CommiS" 
HintterH),  1  N.  &  P.  536;  5  A.  &  E.  380;  2  H. 
&  W.  247. 

Nor  will  it  lie  to  commissioners  of  customs 
to  compel  the  delivery  up  cf  goods  wrongfully 
detained  by  them  after  ])ayment  of  the  duty. 
Rex  V.  Cu$to)7u  (Commimoners),  6  N.  &  M. 
828. 

William  the  Fourth,  in  pursuance  of  the  1 
&  2  Will.  4.  c.  11,  granted,  to  trustees  for  his 
consort  Queen  Adelaide  nn  annuity  of  100,- 
000/.,  to  commence  on  the  decease  of  his 
Majesty,  and  continue  during  the  natural  life 
of  her  Majesty,  payable  out  of  the  Consolidated 
Fund,  on  the'iath  March,  30th  Jime,  30th  Sep- 
tembcr,  and  31st  December,  by  even  and  equal 
portions,  the  first  payment  to  be  made  at  such 
of  those  days  as  shall  drst  and  next  hap]3en 
after  the  decease  of  his  Majesty,  in  case  her 
Majesty  should  survive  him.  His  Majesty 
died  on  the  20th  June,  1837.  On  30th  June 
the  trustees  received  a  full  quarter's  payment. 
This  payment  was  made  after  consulting  the 
law  ofiicers  of  the  crown,  who  advised  that 
the  entire  sum  was  due;  and  her  Majesty  was 
informed  of  their  advice.  The  quarterly  pay- 
ments were  made  up  to  and  on  30th  Se.ptem- 
ber,  1849.  Her  Majesty  died  on  2d  December, 
1849.  Her  trustees  applied  for  a  propoi-tionate 
part  of  the  quarterly  payment  which  would 
have  become  due  on  3l8t  December,  1849,  if 
she  had  so  long  lived.  On  a  rule  nisi  for  a 
mandamus  to  the  Lords  of  the  Treasury  to 
issue  a  warrant  for  this  payment: — Held,  that 
if  the  annuity  had  been  ap|)oitionable  find  the 
sum  due,  mandamus  was  the  proper  remedy; 
and  that  the  court  would  not,  in  the  exercise 
of  its  discretion,  make  the  refunding  of  what 
on  that  supposition  would  have  been  the  over- 
payment on  30th  June,  1837,  a  condition  to 
tiie  issuing  of  the  writ,  there  being  no  equity 
to  require  her  Majesty^s  representatives  to  • 
restore  a  sum  received  under  the  bond  fide 
belief  that  it  was  her  own.  Heg,  v.  Treasury 
{Lords),  10  Q.  B.  357;  15  Jur.  767.;  20  L.  J., 
Q.  B.  305. 

The  court  will  not  grant  a  mandamus  calling 
upon  the  Lords  Commissioners  of  the  Treas- 
ury to  pay  a  debt  or  claim  unless  they  have 
admitted  that  they  have  received  money 
gnmted  by  parliament  for  that  specific  pur- 
pose. Walmrsleijy  Ex  parte,  1  B.  &  8.  81 ;  7 
Jur.,  N.  8.  1010;  9  W.  K.  599;  4  L.  T.,  N.  8. 
242. 

In  the  halt*  year  ending  the  Slat  of  Decern- 
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ber,  1810,  certiun  proMcutioai  took  plM«  at 
the  aaaiics  and  quarter  scuioas  of  a  county, 
»aii  iliB  costs  were  Uixetl  liy  the  proper  offi- 
cers uudor  Ihe  order*  of  the  reapedtivo  courts, 
and  the  tressurer  of  the  count;  puid  tlic  Lilts, 
And  rctiiroed  the  bills,  with  theiuuai  vouchers, 
to  tlic  treasur;.  The  lords  of  the  treasury 
bad  appoiatcd  officeiv  called  the  exAtniacrs 
of  (ximiasl  law  accounts,  and  tLiese  officers 
disallowed  or  reduced  in  uuouut  fifif-one  of 
the  items  in  the  bills  returned;  and  a  rule 
nisi  was  then  obtaioed  for  a  mandnmus  to  the 
lord*  of  Ihe  tieosurj,  commaDdlng  them  to 
issue  s  treasury  minute  authoriziug  the  pay- 
master of  ciril  cODtlDfieDCies  to  pa;  to  the 
trcssurer  of  the  county  tlic  sums  disnilowed 
— Beld,  that  a  mandamus  would  not  lie,  iaos- 
much  as  Ihe  lords  of  the  treasury  received  the 
money,  which  was  granted  to  her  niajcsiy,  as 
eervaniB  of  the  crown,  and  an  duty  was  im- 
posed upon  them  as  between  them  and  the 
persona  to  whom  Ihe  money  was  payable. 
Reg.  V.  LonU  ComminMiojtfrt  of  the  7'rttuury, 
41  L.  J.,  q.  B.  1TB;  7  L.  IL,  Q.  B.  S87;  SO 
W.  R.  836;  80  L.  T.,  N.  8.  04. 

Held,  also,  tliat  the  course  which  Ihe  lords 
of  the  treasury  had  pursued  was  erroneous,  as 
they  had  no  authority  whatever  to  have  the 
bills  letaxed,  and  ought  to  have  paid  over  to 
thetreoBurerof  the  county  the  full  sum  wliich 
he  hud  expended  as  costs    of   jirosccutions. 

An  officer  commanding  forces  of  the  Queen 
and  of  the  East  ladia  Company  in  India  has 
no  such  legal  right,  by  stntute  or  otherwise, 
to  his  pay.  as  entitles  him  (In  the  ubsence  of 
any  specific  undertaking  or  acknowledgment) 
to  a  mandamus  calling  upon  the  company  to 
discharoe  Arrears;  though  ho  has  always  re- 
ceived Ills  pay  from  the  com|Kiny,  And  their 
Kractice  has  been  to  discharge  it  monthly. 
apitr.  KxparU,  18  Q.  B.  083;  81  L.  J.,  Q. 
B.  832;  17  Jur.,  N.  6.  880. 

Three  persons  were  indicted,  at  the  asnEea 
for  acounty,  for  forging  the  will  of  D.  D. 
died  in  a  borough,  and  one  of  the  prisoners 
took  away  the  deeds,  &a.,  of  the  deceased  to 
his  ti\tn  house,  which  was  in  the  county,  bat 
not  in  the  borough;  the  forged  signatures  of 
the  lestitor  and  of  one  of  tlie  witneHsc*  were 
written  in  the  borough ;  and  the  offense  was 
completed  in  another  county,  where  the  forgeii 
Ngnature  of  the  second  witness  wus  written. 
The  borouf(h  did  notcontrihute  to  the  county  < 
'  rale,  but  hod  a  borough-fund  of  it*  own: — 
Held,  th.it  the  order  fur  payment  of  all  costs 
and  expenses  of  tho  prosecution  was  properly 
mode  oD  the  treasurer  of  tho  borough,  aud  a 
mandamus  would  lie  to  ihe  treasunr  to  com- 
pel iiaytnoot.  Bag.  v.  Sayteard,  IT  L.  J.,  Q. 
B.  283;  8.  C,  nom.  Beg.  v.  Oiwati-y  {Borough 
TitatuTtT),  la  Q.  B.  aa9;  12  Jur.  744. 

A  bill  being  introduced  into  parliament  for 
the  purpose  of  more  effcctunlly  draining  a 
partieular  district  of  level  tlirou^'h  enollier 
district,  entirely  within  the  juriMdiction  of  tlic 
comraiasioncrs  of  sewers  for  the  county  of 
Norfolk,  acting  under  8  &  4  Will.  4,  c.  43. 
tho  commissioners  apprehending  that  the  bill 


would,  ir  pnsAed.  occasion  an  injury  to  Ibt 
land  « ithin  their  jurisdiction,  boni  fide,  ud 
with  (li.svrctloD  and  pnidence.  caused  Umk 
clerk  to  lake  nil  reasonable  ood  msxauT 
sleps  for  opposing  the  bill  in  parliament,  ud 
lo  prtvtiit  its  passing,  or  to  iibrain  Uie 
adoptkiTi  of  certain  clauses,  and  thcrel>;  a 
coaHJili'uihlc  amount  for  ciista  and  eip^n.-*! 
had  hci'ii  incurred,  and  renulined  due  lo  iJit 
clerk,  uho  IijmI  since  dii-d:— Held,  tlwl  be 
legal  n'|irewntativea  were  cntltk-d  lo  s  roJB- 
damus,  liircc-ling  the  commissiooers  to  U-yj» 
ralo  nil  lliu  land  within  their  jurtuiicTiaa, 
under  ihp  4  &  a  Vict.  c.  iS.  and  t^t  puy  ollibe 
aniuutu  due  for  such  costs  and  PipcDK*. 
li^.  V.  fe^ctn  o/A'or/oli  {Cotitmifu>Kfn).  M 
L.  J,  (.1  n.  181. 

Comiiiiasloners  appointed  under  a  local  set. 
were  <m|niwered  to  B[>]miat  offi.-ere  at  sorli 
salaries  ii.-t  they  should  think  rcasooable.  mid 
lo  rtmi-'ve  such  officerfi,  and  appoint  othrta. 
In  Bonii'  sL'CtinTis  of  the  act  Ibc  officers  «•(• 
spoken  ot  as  employed  by  tlie  commissinoefi. 
The  cci  111  III  issi  oners  were  empowered  lo  msli* 
rates,  ivlilch  were  vested  in  them,  und  thfj 
were  diiected  to  apply  the  moneys  wnici 
should  (jiime  to  their  liands  under  the  act.  in 
paviris,  li-hling,  &c.,  the  parish,  and  wnj- 
mg  lliL  w.'veral  purposes  of  the  act  into  exccii- 
tlon;-  iltld.  that  au  iictiiio  did  not  lieagoiiut 
them  l>v  uiie  of  their  officers  for  arreitrs  ot 
sakrv.  "  lijiq  v.  Pearu,  8  L.,  M.  &  P.  21;  W 
C.  B.  r.;S4;  20  L.  J.,  C.  P.  99. 

To  parifih  offlcars  generally.] — A  mandnmoi 
does  nil [  lie  to  admit  n  vcfitrj  clerk.  Saf. 
Cro'jdwi  iChurchu-ardtis),  5  T.  B.  713. 

Nor  I.'  ry-it<ire  the  cic.-k  and  treasurer  of  lh» 
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9  of  the  poor,  to  make  a 
ut  tir^t  iippeallng  to  the  eesaioa). 
ijiUrbury.   4  Burr.   2290;  1  W.  ffl. 


Nor   to   ciiUect   e 
(OMTKcn),  NoliUi,  38. 

The  court  refused  a  mandnmus  to  a  bnoid 
ot  goiirilinns  to  udmit  a  person  as  their  clerk, 
who  r»iii]ilulned  that  the  person  lillinf;  ihe 
office  hiid  hi'Pii  unduly  elected  by  ihe  vuii'*  of 
guiirdiiiua  ivho  were  thcmnelvcs  not  pnipi'tlj 
eleoteil.  Heij.  v.  Dolgally  Union  {Giiardutia), 
8  N.  &  V.  042;  8  A.  &  B.  501;  1  W..  W.  ft 
U.  613. 

Whi'n  n  person  was  appointed  aeitno  of  a 
parish  hy  Ihe  mini-^ter,  in  whom  the  rif;ht  to 
Hp|)oJnt  jirimil  facie  was,  and  the  chiirrli- 
warduui  refused  locjill  n  VBtryiiioeliiigof  lilt 
parishioners  (who  ills')  claimed  the  appoint- 
mcnt)  to  elect  one,  and  it  nppeiircd  th:it  then 
was  anotlier  tnothnd  »F  tryin'^  the  right;  llie 
court  refused    lo  grant  n   innnilamus  to  tliQ 

■  'ator  iinil  church wnnleus  to  ciiU  Ihe  vesiry 
mocting.  liery.  State  Dameret  iUwiMlrr-).  I 
N.  &  P-  Sfi;  .'5  A.  ft  K.  G8*;  a  H.  &  W.  340. 

A  mnnd:miiiH  will  lie  ajrainst  the  old  over- 
seers to  cuinpi:!  them   to  deliver  their  public 


MANDAMUS,    I. 


8784 


Isoolcs  and  papers  to  their  successors.    Pu9e 
^v^.    Clapham,  1  Wils.  805. 

Sut  DOt  to  diurchwardeos  to  deliver  a 
^^estry  book  to  the  vestry  clerk.  Anon.y  2 
<:;iiit.  255. 

An    assistant  oversc^er,  after  the  expiration 

of  his  office,  liaving  refused  to  deliver  up  the 

j[>arochial  books  to  the  existing  overseers,  they 

supplied  to  ttvo  justices  under  the  statute;  but 

^lie  jiistices  refused  to  interfere.     The  court 

. granted  a  mandamus  to  compel  the  assistant 

overseer   to  deliver  up  tiie  books.     Heg,  v. 

JF\XJS,  1  W.,  W.  &  H.  4. 

A  local  act  required  a  select  vestry  from  time 
±o  time  to  make  nUes  for  the  relief  of   the 
.poor,  and  also  for  the  support  and  repair  of 
the  churches,  and  rate-payers  were  empowered 
to  appeal  to  the  vestry  and  also  to  the  quarter 
evasions.     It  was  also  pr(»vided,  that  nothing 
in  the  act  contained  should  avoid  any  ecclesi- 
astical law,  or  in  any  manner  interfere  with 
persons  having  ecclesiastical  jurisdiction  over 
the  parish: — Held,   1,  tliac   notwithst(\nding 
this  saving  of  ecclesiastical  rights,  the  court 
had  jurisdiction  to  issue  a  manchimus  to  com- 
jiel  the  vestry  to  make  sucli  a  rate  for  the  re- 
pair of  the  churches.     2.  That  a  general  re- 
fused to  do  either  of  two  thin<i^s,  one  of  which 
the  vestry  was  required  to  do  by  act  of  parlia- 
ment, was  sufficient  to  entitle  the  churchwar- 
dens to  a  maridamus.      8.  That  a  colorable 
adjournment  of  the  question,  under  the  pre- 
tense of  waiting  until  the  churchwardens  had 
furnished  estimates  of  the    sum  of    money 
wiiich  would  be  required  for  the  repair  of  the 
churches,  was  equivalent  to  a  positive  refusal 
to  make  a  rate.     Heg,   v.  St.   MargareVs^  Lei 
cester  (SeUct  Vestry),    1  P.  &D.   116;  8  A.  & 
E.  880;  1  W.,  VV.  &  H.  673. 

Where  a  party  applies  for  a  mandamus  to 
compel  churchwardens  to  allow  him  to  inspect 
their  accounts,  according*to  the  directions  of 
the  17  Qi'o.  2,  c.  88,  he  must  state  some  special 
reason  for  which  he  wishes  to  see  the  ac- 
counts. Eez  v.  Olear^  7  D.  «&  R.  898;  4  6.  & 
C.  809. 

The  court  will  grant  a  mandamus  to  com- 
missioners, intrusted  by  act   of    parliament 
with  the  regulation  of  the  expenditure  of  a 
ptirish,  to  com})el  them  to  levy  a  rate  for  the 
.puri)08e  of  paying  off  a  sum  borrowed  on  the 
rute!^  by  former  commissioners,  without  pledg- 
ing tiieir  personal  responsibility.     Rex  v.  St. 
Paul,  Shadaell  ( CommissiojherH),  1 M.  &  B.  691. 
At  an  election  of  churchwardens  the  voces  of 
tenants  of  small   tenements,  the   owners  of 
which  were  rated  to  the  poor  and  highway 
rates,  by  virtue  of  13  &  14  Vict.  c.  09,  ten- 
dered on  behalf  of  one  of    the   candidates, 
were  rejected: — Held,  that  a  mandamus  to 
convene  a  vestry  for  the  election  of  church- 
wardens would  not  lie  to  try   the   question 
whether  such  tenants  were  entitled  to  vote, 
it  not  being  shown  that  the  result  of  the  elec- 
tion jvould  have  been  different  if  tKeir  votes 
had  been  received .     Maioby  or  Joyes,  Ex  parte, 
8  El.  &  Bl.  718;  18  Jur.  006;  28  L.  J.,  M.  C. 
153. 
The  court  will  not  grant  a  mandamus^  re- 


quiring parish  officers  to  receive  a  pauper,  in 
obedience  to>  an  order  of  removal.  The 
proper  course  is  by  indictment.  Doumton 
(Ovemeers),  Ex  parUy  8  El.  &  Bl.  856;  27  L. 
J.,  M.  C.  28. 

There  is  no  general  unquali6ed  right  on 
the  part  of  rate  payers  to  ineq^ect  and  take  ex- 
tracts from  the  churchwardens'  books  of  ac- 
counts. To  entitle  a  rate-payer  to  a  mandamus 
to  compel  such  inspection,  some  special  and 
public  ground  must  bo  shown.  BriggSy  Ex 
parley  28  L.  J.,  Q.  B.  272. 

By  10  Gqo.  4,  c.  59  (Metropolis  Roads  Act), 
s.  86,  all  iinnuitics  chargeable  upon  the  tolls 
taken  on  anv  of  the  roads  which  shall  cease 
to  be  under  the  management  of  the  commis- 
sioners, are  to  bo  payable  and  paid  by  the 
respective  parties  by  whom  the  roads,  on  the 
tolls  of  which  the  same  were  chargeable,  are  to 
be  tlience^'orth  maintained.  By  s.  11,  the 
roads  within  the  parish  of  St.  Pancras  shall  be 
repaired  from  the  same  funds  (except  as  to 
limitation  of  expenditure)  as  arc  by  law  charge- 
al»le  wiih  the  repair  of  the  highways  within 
the  parish.  By  a  local  act  the  rates  made  by 
the  vestrymen  of  this  parish  are  vested  in 
directors,  and  to  be  applied  (among  other 
purposes)  in  making  appropriations  for  the 
expenses  of  keeping  highways  in  repair,  with 
a  iimitntion  as  to  the  amount  of  the  appro- 
priations; and  the  making  of  any  rate,  other 
than  is  thereby  directed,  is  prohibited : — Held, 
that  a  muniiamus  to  pay  an  annuity  charged 
on  the  roads  in  the  pnrish  of  St.  Panr.ras, 
mentioned  in  the  10  Geo.  4,  c.  59,  s.  30,  was 
wrongly  directed  to  the  churchwardens,  over- 
seers and  inhabitants  of  St.  Pancras,  and 
should  have  been  directed  to  the  directors 
mentioned  in  the  local  act.  Reg.  v.  St.  Pancras 
{Churchwardens,  <fec.),  6  Jur.  891 — Q.  B. 

Where  by  a  custom  of  a  parish  one  church- 
warden was  elected  annually  by  the  parish- 
ioners, and  the  other  annually  by  tlie  rector, 
and  the  latter  appointed  as  his  churchwarden 
a  person  who  was  not  a  parishioner,  or  an  in- 
habitant of  or  occupier  of  property  in  the 
parish:— Held,  that  a  mandamus  to  tiie  rector 
to  appoint  a  churchwarden  was  the  proper 
process  by  whicli  to  question  the  validity  of 
the  appointment.  Barlow^  In  re^  80  L.  J., 
Q.  B.  271;  5L.  T.,  N.  S.  289. 

To  guardians  and  vestries.] — A  local 
statute,  after  providing  for  the  appointment 
of  governors  and  guardians  <if  the  poor  of  a 
parish,  and  for  the  dlliag  up  of  vacancies  by 
the  remidning  governora  and  guardians, 
enacted,  that  after  the  first  year  *'tiie  inhabi- 
tants  of  the  piurish  in  vestry  asscmi>led ''  are  to 
nominate  and  choose  twelve  persons  in  lieu  of 
those  retiring  each  year: — Held,  that  the 
meeting  was  to  be  called  by  the  governors 
and  guardians,  and,  therefore,  the  writ  should 
be  directed  to  them,  notwithstanding  58  Geo. 
8,  c.  69,  s.  1,  and  1  Vict.  c.  45,  s.  8.  Reg.  v. 
St.  Maryy  Nemngton  ( Governors^  <&e. ),  6  D.  & 
L.  102;  2  B.  O.  Rep.  303;'  12  Jur.  018;  17  L. 
J.,  Q.  B.  220— Coleridge. 

A  vestry  of  a  parish  comprised  within  the 
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1<l  Vict.  c.  ISO.  havin;;  nhtflinf-d  the 
nv  ]ip|irnv>il  of  Ihc  Msir»|ic>litun  Boaiil 
irHit  I.J  tlie  Mil  1 8t  mot  U  in  bj  them  of 
■n-i  IS  11^  limy  Ixt  ivitninitc  for  thu  drnlti- 

ih"  |>:  ricll.  liMg.  under  rtlHt  M-rliriD,  n 
ii.n  nidi  ri'S|in;l  tii  rho  cxigr-ncies  of 
iriioti  oF  t\h-  piiridli  h*  <^inf>:ired  with 

iin'l  is  rniidi'd   to  n  rcii-^iiable  timo 


D  of  aewTK  in  a  pnrliculiir  purl 
of  llii-  jwri'-h  1h  Hef«rtive.  iiiili'wiU  eliowa  on 
ijiu  jmri  of  tliv  Ttvti;  a  (iresi  nt  diitj,  nnd  a 
iii>ii-(!oin|>liunci!ihereivitti.  tUg.  v  St.  Luke\ 
C'ulmn  {  Vftry),  S  Jut.,  N.  8.  !)08:  81  L.  J., 
Q.  11.  .10;   [0  W.  VL  3SJ;  0  h.  T.,  N.  S.  744. 

Ah  to  mutiilumus  to  overseers, — see  Poor 
Law. 

^ocorporatioDi;  to  compal  electloni,  ganer- 
aJly.j — A  miiDihimiu  lius  after  nii  elcr.iion 
m<'ri-ly  I'oliiriilile  imd  cienrlv  void.  Bez  v. 
Camhnii'jf  {Maifn'i,  4  Burr,  3008. 

Till'  chiim  iif  uignlzniiee  as  tc  the  tlection 
of  aldi-niirn  l>jf  ihu  court  of  niiiynr  nnd  uliler- 
niL-n  of  LoiiiIdh,  does  not  exi:luJu  the  juris- 
[liciiou  of  tlic  tourt  tn  insue  a  miiDJaiiiua. 
yfce  V.  r^iuhu  {ila^or),  i  HI.  &  K  B8. 

T<i  !i  m.iiid^imus  to  a  mnynr  to  cimvene  a 
mpi'tiiiij  to  pro'-.ed  to  an  electioi),  in  order  to 
fill  u|i  live  vacancies  iii  a  select  body,  Consist- 
ing uf  flftrM^n  diief  bur<,{esse»,  lie  returned 
(nricr  Bt-itinu  obji'ctioD4  to  tlie  title  of  several 
of  thu  ro.iiitiiiiri;!  hur)(CS'vs),  ihat  tliere  were 
imt  Ihcu  wiiliin  the  buroiisli  piglit  legally 
ekrtpd  chief  hurgcssus,  by  wliom  the  election 
of  others  could  be  made,  ntid  th«t,  for  llic 
Eeveral  reiiiious  before  mealioned,  he  uould 
not  prowed  to  such  election :— Held,  an 
iaxutlicieiit  return.  Sec  v.  Stoameuth  i^Mayor). 
4  B.  &  A  490. 

A  mandiinm?  was  granted  to  compel  a 
mayor  and  the  capita!  biirgeaaes  of  a  corpora- 
tion to  SI)  up  two  vaciincies  oceasioned  by 
tiie  deitth  of  two  capital  burgesses,  tliuugh 
there  was  a  quo  warranto  inforrantion  depend- 
ing against  the  mnyor,  qnestiouiug  liis  titlu. 
i(My.  Granip"URd  (Corporation),  a"T.  R  801. 

The  court  will  not  in  general  grant  a  man- 
damus to  elect  anollier  upun  non-i-eaidenne. 
unless  tlie  non-resident  party  lias  been  previ- 
ou'lv  removed,  ifci  v.  Truro  (Mayor,  *«.), 
3  8.  £  A.  5S0;  3  Chit.  257. 

By  an  act  it  was  enacted,  that  the  mayor, 
sfierifis,  citizens,  ami  commonalty  of  the  city 
of  Norwich,  nt  an  assembly  to  be  held  within 
tliree  (udendor  months  before  the  4th  of  June 
la  each  succeeding  year,  should  elect  twenty 
persons  to  be  goarilians  of  the  poor  of  the 
city,  and  that  on  the  Monday  in  Easter  week 
in  every  succeeding  year  there  should  be 
elected  for  each  parish,  hamlet,  &c.,  at  the 
city  and  county  an  addition:!!  number  of  per- 
Bonii  to  be  gUHrdians  nf  the  poor,  amounting 
ia  the  whole  to  forty-eight,  and  that  the 
eeventl  jjersons  so  elected  should  enter  opon 
the  ofBcB  of  giinrdians  on  the  4th  day  of 
May  next  ensuing  their  election.  There  was 
then  a  proviso,  that,  in  case  default  should 


lie  made  in  Ihe  election  of  a  gwnrdian  ■ 
guardiatis,  (be othorguiirdians  noiglit  prora 
m  the  execution  of  ibe  act  as  fuUj  ai 
i-SccKiHtly  lis  if  Ihe  election  of  the  guBidiai 
had  nctiiiilly  taken  place:— Held.  tJi&t  il 
clause  fixing  Ihe  time  i>f  election  was  direc 
ory,  and  ihe  mayor,  sbcriffs,  citizetu.  M 
conimobally  liavinn;  neglecti'd  to  elect  twpn 
pvrsona  lo  bcguiiidiana  within  three  cslemdi 
months  next  Iw-fore  the  4th  day  at  M»j-,  ISa 
the  court  giunteil  a  miinduiniu  to  ci>im|i 
them  so  lo  cbi.  lia  v.  A'oraick  (Sfay^r,  dt. 
'  ~   t  Ad.  aio. 


The  court  refused  t 
compel  a  c 


grants  mnndamiis  I 
elect  memliers  uf  B 
indeiinile  bculv.  Jlce  v.  Foaty  {Mip^r).  4  D 
&  n.  ni;  3  B.  AC,  r,M;  5D.  &  K.   614:. 

Where  a  charier  of  Hen.  7  gmnttNl  Ui  th 
citizeiiB  and  commonalty  ifi  these  «tir4a 
"  Quod  ip-i,  et  suei-essores  sui.  in  ix-rpetuiia 
singulis  aniiisHUcceasivis.  24  coocivps  civitata 
in  iililertounnos,  neunon  40  alios  cives  •-ja-«diMi 
civilatis  pro  communi  concilio  cicitnlU  illiaa, 
eligore,  fa-  ere,  el  cre-ire  possint;"  and.  U  ■/»■ 
peareil  that,  in  lfS9:(,  and  the  two  fullowie' 
years,  auccesaive  elections  of  the  forty  com- 
mon couni-ilmou  lind  been  mode,  since  which 
time  the  us^ige  had  been  iiol  to  elcci  tbt 
aldermen  or  common  counijilmcn.  annuAllj; 
the  court  refused  a  mandamus,  which  win  ap- 
plied for  in  iirdtr  to  raise  the  questluu  ttgBiniit 
the  UB^e.  whether  tlie  election  or  thow 
nflicera  onu'lit  to  be  annual,  there  being  «a- 
otlier  remi'ily  o|>ea  to  the  parties  makiaj;  lb* 
application.  Ra  v.  Clutter  (Mayor,  ^.),  1 
M.  &S.  lUl. 

Where  a  charter,  after  ordaining  wti* 
should  be  entitled  lo  be  burgesses,  dirrclni 
Ihat   they   should  make  application   for  That 

Surposu  to  the  mnyor  and  commonalty  oa  i 
ay  certain  in  eacli^ear,  and  nt  no  other  tim', 
and  then  lunke  due  and  legal  proof  of  th'-ir 
qualidcatioiis;  and  A.  and  U.,  cluirain;^  to  be 
admitted  hurgessi^,  made  applicatiiin  tu  the 
mayor  and  commonalty  on  the  charter  day. 
and  oScri'ii  to  m:iko  due  and  legal  proof  of 
their  qualiScations,  hut  their  applicutioos 
were  not  heard,  nor  their  proofs  received,  on 
account  of  ihe  time  having  l>een  sp-'nl  it 
other  basiness;  the  court  granted  a  manila- 
mus  to  the  mnyor  and  commonalty  lo  enter 
an  adJoLirnmi^nl;  to  a  subsequent  d:iy,  and  then 
to  hold  a  meeting,  and  receive  and  examine 
such  proofs.  liM  V.  C'lrmartJien  (Mayur,  itt), 
1  M.  &  S.  I)0T. 

Mandamus  to  a  corporation  slating  that,  on 
1st  NovemliLT,  1834,  C.  and  8.,  two  c.uiicil- 
ors  of  a  wunj.  being  a  third  part  of  thenuui- 
ber  assi[;ned  for  the  ward,  were  in  tarn  to  go 
outof  iiflice,  and  an  election  ought  to  linrc 
been  held  for  the  election  of  two  conncilnn 
for  the  ward,  hut  that  an  election  was  held 
on  the  Ist  November  for  one  councilor  oaie, 
whereby  the  office  of  one  councilor  wai 
vacant,  and  the  writ  commanded  the  mayor 
to  proceed  to  the  t-leetiou  of  a  councilor. 
Return  that,  on  the  0th  November,  183:1,  S. 
being  a  C')iiiicih)r  for  the  ward,  was  elected 
mayor   for   a   year,    and   until   his   i 
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iliOYi.lvl     hnvc  nrrcptcd  office,  and  S.  then  ac- 
'"«^l>toct    the  officecif  mayor,  iind  heUl  it  till  9th 
Noven-fcber,    18t>4,    when    his    successor    was 
<^lo<ito<i  ina3*or  and  at«eptcd  the  office,  and  8. 
ce«^socl  to  hold  the  office  of  mayor,  and  byrea- 
BOTi    t  Hereof  8.  was  nor,  on  the  1st  November, 
18^S4y    in  turn  to  go  out  of  office  as  councilor, 
Aticl   t:be  elation  ought  not  then  to  liaTC  been 
lit^lcl    Tor  two  councilors,  and  that  on  the  80th 
^ovc.-mbcr,  1854,  8.   was  duly  elected  coun- 
cilor, and  afterw:inl8  accepted  that  office,  made 
nnil    subscribed  the  declaration,  and  thence, 
oorttinually.  hold  and  continued  to  hold,  and 
<ii<l  stili  hold  and  continue  in  that  office,  and 
tlio  same  during  nil  the  time  had  been  and 
still  was  filled  by  8. : — Held,  that  the  election 
off    S-  as  councilor  on  9th  November,  1854, 
^wrnft,  at  any  nite,  not  colorable,  and  there  was 
tticreforea  plenarty,  and  mandamus  did  not 
lie.   t.lie  proper  mode  of  questioning  the  elec- 
tion lx;ing  by  qno  warranto.    Frotit  v.  Cheater 
i^M€Lyor,  dbc.\  5  El.  &  Bl.  581;  2  Jur.,  N.  8. 
114;  25  L.  J.,  Q.  B.  01. 

to  compel  new  election.] — [By  7  Will. 

4  «Sb  1  Vict.  c.  78,  s.  26,  paioen  given  to  the 
CUnjtrt  of  Queen's  Bench  under  11  Geo,  1,  c.  4, 

ftfcr^  extendetl  to  municipal  elections  under  5  <ib  Q 
^Vill.  4,  e,  70.  ] 

If  it  appeared  with  sufficient  certainty  to 
the    court,   that  a  person   had  been  elected 
mayor  of  a  borough  on  the  day  appointed  by 
the   usage,   who  was  not  qualified  to  accept 
tlie  office,  by  reason  of  his  not  having  previ- 
ously taken  the  sacrament  within   the  time 
limited  by  law,  they  would  grant  a  manda- 
mus to  tlie  electors  to  proceed  to  a  new  elec- 
tion, under  11  Geo.  1,  c.  4,  s.  2.  as  if  no  elec- 
tion hod  in  fact  been  made.     Bex  v.  Bedford 
(Corporation) y  1  East,  79. 

The  court,  however,  expressed  great  doubt 
whether  they  could  with  propriety  grant  the 
writ  in  this  case.     Ih, 

When  a  town  councilor  has  been  struck  off 
the  burgess  roll,  for  non-payment  of  poor- 
rates,  but  continues  to  exercise  the  duties  of 
the  office,  the  coui*t  will  not  grant  a  manda- 
mus to  the  mayor  or  aldermen  to  proceed  to 
n  new  election,  but  will  leave  the  parties  to 
their  remedy  by  quo  warranto.  Reg,  v. 
UiehetU,  2  Jur.  440;  /^.  C,  nom.  Beg,  v. 
Phippen^  7  A.  &  E.  900. 

Where  an  election  to  the  office  of  mayor 
becomes  void  within  the  year,  the'  court  has 
l)ower,  under  7  Will.  4  &  1  Vict.  c.  78,  s.  20, 
to  issue  a  mandamus  commanding  a  new  elec- 
tion. Beg,  V.  Pembroke  {Corporation)^  8  D. 
P.  C.  302;  4  Jur.  817— B.  C. 

When  there  is  a  statutable  incapacity  in  a 
person  being  twice  elected  to  the  office  of 
mayor,  the  court  will  consider  the  election  as 
void  ab  initio,  and  will  thereupon  issue  a 
mandamus  commanding  a  new  election ;  and 
such  mandamus  must  bo  addressed  to  the 
mayor  and  burgesses,  though  there  is  legally 
no  mayor.     /  h. 

The  court  will  grant  n  mandamus  for  the 
election  of  a  new  mayor,  under  11  Geo.  1,  c. 
4,  aithongh  a  quo   warranto  is  depending 
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against  the  new  mnyor.  Bex  v.  Bridgewater 
{Corporation),  H  Dougl.  379. 

A  mandamus  to  go  to  election  upon  judg- 
ment of  ouster  cannot  be  moved  for  till  judg- 
ment is  actually  signed.  Bex  v.  West  Looe 
{Corporation),  8  Burr.  1380. 

When  a  defendant  is  ousted  on  a  quo  war- 
ranto, the  prosecutor  is  entitled  to  a  manda- 
mus for  a  new  election,  if  he  applies  in  a 
reasonable  time ;  if  he  does  not,  the  defend- 
ant is  entitled  to  move  for  tiie  writ.  Bex  v. 
M^Eay,  0  D.  &  R.  432;  4  B.  &  C.  058. 

A  charter  having  granted,  that,  upon  the 
death  or  amotion  of  a  princi|>al  burgess  (who 
was  appointed  to  hold  for  life),  it  should  be 
lawful  for  the  mayor  and  the  remaining 
principal  burgesses,  within  eight  days  next 
following,  to  elect  another;  the  eight  days 
after  a  vacancy  having  elapsed  without  an 
election,  a  mandamus  was  granted  under  11 
Qoo.  1,  c.  4,  s.  2,  to  make  an  election.  Bex 
V.  TJteiford  {Mayor,  dbe.),  8  East,  270. 

—  to  compel  admission  to  office.]  — Upon 
affidavit  that  one  of  two  candidates  for  an 
office  had  a  majority  only  by  means  of  illegal 
votes,  the  court  granted  a  mandamus  to  the 
corporation  to  admit  and  swear  in  the  other, 
who  appeared  upon  the  affidavits  to  have  had 
the  greater  number  of  legal  votes;  and  this, 
although  the  first  wos  admitted  and  sworn 
into  tlie  office;  there  being  no  other  specific, 
or,  at  least,  no  other  such  convenient  mode  of 
trying  the  right.  Bex  v.  Bedford  Level  {Cor- 
poration),  0  East,  350;  2  8mith,  535. 

Where  three  extraordinary  vacancies,  undet 
6  &  0  Will.  4,  c.  70,  s.  47,  have  been  filled  up 
by  perscms  who  had  a  majority  of  votes,  the 
court  will  not  issue  a  mandamus  commanding 
the  mayor  and  town  council  to  admit  two 
other  persons  to  the  office  of  town  councilors. 
The  proper  mode  of  trying  the  validity  is  by 
quo  warranto.  Bex  v.  Winchester  {Mayor ^  cfec.), 
2  N.  &  P.  274;  7  A.  &  E.  215;  W.,  W.  <k 
D.  625;  1  Jur.  738. 

A  party,  while  still  a  councilor  of  one  ward 
of  a  borough,  was  elected  a  councilor  in 
another  wani,  and  was  admitted  into  office: 
— Held,  that  a  mandamus  should  not  be  issued 
to  swear  in  the  candidate  who  had  the  next 
largest  number  of  votes,  the  office  being  full, 
and  being  one  for  which  a  quo  warranto 
might  be  brought.  Beg,  v.  Derby  {Coun- 
cilors), 3  N.  &  P.  589;  7  A.  &  E.  419;  W., 
W.  &  D.  671. 

A  mandamus  will  not  lie  to  admit  an  in- 
habitant of  a  borough  by  prescription  to  be  a 
free  burgess,  unless  it  appears,  first,  that  he 
had  an  inchoate  right  to  be  a  free  burgess; 
and,  secondly,  tlmt  such  office  is  a  corporate 
office  by  prescription.  Bex  v.  West  Looe 
{Mayor),  2  D.  &  U.  178;  5  D.  &  R.  590;  8  B. 
&  C.  677. 

A  mandamus  to  admit  a  recorder  was  refused, 
because  there  was  a  recorder  de  facto,  and 
the  party  hod  another  remedy  by  quo  war- 
ranto; though  both  of  them  claimed  under 
the  same  election.  Bex  v.  Colcheeter  {Maiyor)^ 
2  T.  R.  259 
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Wliere,  t 
two  of  the 

■nandBroua  to  admit,  nod  afterwards  a  rule 
niii  for  a  quo  warranto  ogaioit  tbe  partiei 
admitted,  tbe  rule  for  the  mniidaraua  will  not 
be,  BS  a  matter  of  courte,  discharged.  Ra 
r.  WvuAetter  {Mayor,  Ae.\  2  N.  *  P.  274;  7 
A..  *  K.  216;  W.,  W.  &,  D.  638;  1  Jur.  788. 

If  the  name  of  A.  was  inserted  in  tbe  list  of 
persons  elected  town  councilors,  duly  pub- 
Ifshed  in  pursuance  of  the  4  &  5  Will.  4,  c. 
7fi,  a.  8JS,  and  he  dulj  made  and  Bubicribed 
the  declarstion  prescribed  b;  i.  60,  and  on  a 
later  hour  of  the  day  a  new  lietwas  published, 
in  which  the  name  of  another  candidate  was 
■abctituted  for  that  of  A. ;  a  mandamus  laid 
to  the  mayor  to  receire  and  count  the  votes 
of  A.,  and  to  permit  him  to  exercise  the  fun- 
tiona  of  town  councilor.  Beg.  v.  Lt»d* 
(Mai/m-,  Ae.),  11  A.  &  £.  812;  6  Jur.  646. 

It  is  no  ground  for  refusing  a  mandamus  to 
admit  a  party  to  an  office  to  which  he  has 
been  elected,  that  to  a  umilar  mandamus 
grantod  in  tespect  of  a  former  election  of  the 
aame  party  a  relnm  was  made,  showing  an 
excuse,  valid  in  point  of  law,  for  not  admitting 
him.  Sm  V.  Laadon  (Jfayor),  1  N.  &  M.  285; 
S  B.  Ai  Ad.  25S. 

A  mandamus  to  the  mayor  of  London,  to 
admit  a  person  to  tbe  office  of  aadiior  of  the 
chamberlain's  and  bridgemasCcr's  accounts. 
Who  had  served  them  three  years  successively, 
and  been  elected  again  the  fourth  by  the 
livery,  refused;  because  the  custom  of  the 
eity  appeared  to  be,  that  no  person  should  be 
elected  to  or  Berre  the  office  for  more  than 
two  years  snccessively.  Btt  v.  London 
(Jfaj/or),  I  T.  R  483. 

A  mandumna  will  not  lie  to  compel  the 
high  steward  of  a  corporation  to  admit  a 
commoner,  unless  the  person  claiming  to  be 
ao  admitted  ahows  that  he  has  a  good  title  in 
omnibus.  Seg.  v.  Malmettnary  {High  3teaard), 
4  Jur.  222— B.  C. 

As  to  when  mandamus  will  be  granted  to 
compel  admission  to  office,  generally, — sec 
this  title,  I.,  1. 

—  to  oompal  inamHon  or  raatotatlon  of 
BanM  tn  burgasa  toll*.]— [By  7  Will.  4  <&  1 
Vict.  c.  78,  8.  84,  it  ihaU  be  iawfidfor  any  per- 
son  afiem  claim  *hall  have  been  rejected  or  iiamt 
txpungtdat  theTentionofththirgemrdUofany 
^  tho  ionmght  to  apply,  before  the  and  of  the 
term  then  nectfiXicmiing,  to  eA«  Oaart  of  King't 
BeneKfor  amaTtdamu*  to  ths  mayor  for  the  time 
ieing  of  that  borough  to  iatert  hit  name  upnntAe 
iitrgett  roll,  and  thereupon  for  the  court  to  in- 
quire into  the  title  of  the  applieant  tn  he  to 
enrolled;  and  if  the  court  ihaUamanl  mehmajt' 
damtu,  the  mayor  ihaU  he  hound  to  iniert  the 
name  vpon  the  bvrget*  roll,  and  ihnll  add  Ikere- 
tinlo  the  tDordi,  "  By  order  of  the  Court  of  King''! 
33ineh,"  and  thall  tuheribe  his  tutme  to  meh 
leord*,  aad  Oiereapon  Ute  per»on  vihime  name  thaU, 
he  m  added  to  the  burgea  roll  ihall  lie  deemed  a 
burgeu,  and  entitled  to  vote  and  act  luu  burgtet 
in  all  reipeete  as  if  hie  ttame  had  been  put  upon 
th*  burgeu  roll  by  the  mayor  and 


ujton  erery  meh  app^ieation  the  «ottrt  AtU 
poller  to  make  nteh  order  leith  reapttt  to  tie 
at  l<i  the  mart  tlmll  leemJU.  ] 

A  rule  calliug  upon  a  mayor  to  ^ow  c 
"Why  a  mandamus  should  not  issue,  coaaat 
ing  him  to  insert  tliu  name  of  a  persoD  oa 
biirgtiaa  roll,  is  nisi  only.  Bog^  v.  BartU 
{ihyor),  3  L.,  M.  &  P.  666,  n. — B.  C— I 

Thi;  court  will  malce  absolute  m.  mlcli 
miiiulBmus  to  insert  a  name  on  tbe  bvi] 
ToU,  iiUhoujrli  the  year  fur  which  sacb  b«C| 
roll  waa  made  has  expired  since  tlie  grani 
of  till?  rule  nisi,  and  the  mayor  i«  dcM 
wluiiii  the  rule  was  directed;  sucb  »  wri 
lint  iKTcmptory  in  the  first  in.stanoe.  Bet 
Mayor),  2  P.  &  D.  a48;  3  A.  A  E.  C 


Wli 


3  theo 


■BOf   O 


I  of  I 


tall 


borDugh  omitted  to  make  out 
bursfi^gs  list  required  by  5  «&  6  Will.  4.  c. 
B.  15,  so  ihat  at  the  Revision  Court  c< 
mnyor  there  wna  no  list  in  which  the  nam 
a  olaimnnt  for  that  pirish  could  be  i nun 
— Held,  that  this  iotenncdiate  defect  in 
tille  to  be  nn  Ihc  cfneral  burgess  rail,  wli 
wa9  made  up  of  the  several  pariah  lists,  i 
nut  preclude  Ihc  court  from  issuiog  a  inaa 
mils  for  the  insertion  of  his  name.  lUg. 
Lii-hjiftd  (if'iyor.  dc),  1  G.  Jt  D.  28;  5  J 
8BB;  1  Q.  B.  45a. 

Such  a  mandmniis  is  not  jicrcmplory  in  i 


first  i. 


lb. 


Where  ii  parly,  whoso  niime  has  been  i 
piingnd  from  the  burgess  roll  by  the  can] 
on  revision,  applies  to  the  court  for  a  msno 
mu9  to  replace  it,  the  court  ia  bound  loi 
quire  into  liis  title.  It  is  not,  therefore,  n 
ncicnt  fur  him  to  show  that  his  name  wu  i 
sertcd  by  the  overseers,  and  wuscxpuo^Tdi 
the  mayor,  on  an  ohjection  nhioli,  for  wint 
legiil  notice  under  S  &  a  Will.  4,  c.  7S,  s. 
(as  the  party  nlle}^),  ought  not  to  have  be 
heard.  Tlfg,  v.  Uarwidt  (.IfiijKir).  S  A  A 
91B;  1  P.  JiD.  IM;  1  W.,  W.  ft  II.  Bll. 

A  hoiiseholiler  of  a  borough  had  his  aiD 
trist-ncd  by  Ihe  overseers  of  a  pariah,  with 
the  borou;^h,  on  the  burgess  list  of  tbe  pan» 
which  WHS  higncd  by  the  overseers.  Tl 
mnyor  etruek  off  his  mime,  without  any  o' 
jection  liUTiiig  been  made  to  it.  but  did  n' 
reject  the  list.  A  ranndamns  hnving  issuei 
COmiuandin;;  Ihe  mayor  to  insert  the  nune  < 
the  burgess  roll,  the  return  alleged  tint  ll 
biirgesa  list  was  not  signed  by  Ihe  cliurH 
wanlens,  or  cither  of  tbem: — Held,  IhsUl 
mtiyor  having  acted  on  the  list,  this  va  c 
nn.-wcr  to  the  writ.  Beg.  v.  Doter  {Maynr 
11  Jvir.  710;  10  L.  J..  M.  C,  07;  affinnt 
oil  Lrror,  11  Q.  B.  300;  13Jur.S34;  17LJ 
SI.  C.  05-Exch.  Cham. 

—  to  compel  other  rastoratlon  to  ineinlw 
ship  or  oflSce.]— Tim  court  will  not  granl 
miiuil;Lmkis  to  re.siore  a  person  to  aa  uffic 
-whore  It  is  confessed  that  he  was  rlghil 
removed,  iilthough  without  notice.  Bcz' 
AxbrU'je  (Mayor,  <Cc.),  Cowp.  523. 

A  mriiidamiis  lies  to  restore  a  n^conlr 
Bfit  V.   WelU  (CorjionUim),  4  Burr.  IttOO. 

It  Q   councilor  uf   a   corporation  is  outlet 
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and  another  elected  in  his  stead,  and  such 
election  is  merely  colorable,  a  mandamus  will 
be  gnintcd  ro  permit  the  ousted  party  to  ex- 
ercise Ids  office,  but  not  to  restore  him  to  his 
office.  Bez  v.  Oxford  (Mayor,  dte.),  6  A.  & 
E.  840;  IN.  &P.  474. 

A  mandamus  was  refused  to  restore  to  the 
office  of  clerk  of  the  Bridge-house  estates  in 
Joadon,  though  the  party  was  irregularly  sus- 
pended, it  appearing,  on  his  own  showing, 
thftt  there  was  good  ground  for  the  suspen- 
sion, if  the  proceedings  had  been  regular. 
nay,  London  {Mayor),  2  T.  R.  177. 

But  granted  to  restore  to  office  a  clerk  or  a 
surveyor  of  the  city  works,  which  was  an 
office  for  life,  and  on  appointment,  an  oath 
administered.  Sex  v.  London  (Mayor),  2  T. 
R.  182,  n. 

Where  a  corporator,  who  was  entitled  to 
divide  a  certain  share  of  the  profits  of  a 
fishery,  which  the  corporators  worked  and 
enjoyed  in  partnership,  was  suspended  from 
(he  perception  of  his  profits  until  he  paid  a 
a>rtnin  fine  imposed  by  a  by-law,  with  the 
breach  of  which  be  was  charged,  the  court 
refused  a  mandamus  to  restore  him  to  his 
office;  he  being  still  an  officer,  and  having  a 
remedy  by  an  action  for  the  tort  against  any 
who  disturbed  him  in  the  lawful  perception 
of  bis  profits  (if  the  by-law  was  illegal,  or  he 
was  not  guilty  of  a  breach  of  it,  or  had  been 
unlawfully  suspended),  or,  considering  the 
corporators  as  partners  in  the  fishery,  he 
having  a  remedy  in  equity  for  his  share  of  the 
partnership  funds  uniustly  withheld  from 
liim.  Bex  v.  WhiUtahU  Fuhery  Company,  7 
East,  853;  3  Smith,  310. 

—  in  respect  of  other  corporate  acts  and 
matters.] — ^The  bailiffs  of  a  borough  had  been 
from  time  immemorial  lords  of  the  manor  and 
owners  of  the  guildhall  within  the  borough, 
and  by  a  charter  of  Philip  &  Mary  power  was 
granted  to  them  to  hold  manor  courts  in  the 
gaildhail  twice  in  every  year,  as  of  ancient 
time,  and,  until  1810,  such  courts  had  been 
immemorially  held.  In  that  year  commis- 
sioners under  an  inclosure  net  awarded  to 
Lord  H.  all  the  manor,  with  the  rights,  courts, 
&c.,  excepting  to  the  bailiffs  and  burgesst's 
tbe guildhall: — Held,  that  tl lis  exrcption  did 
not  exclude  the  now  lord's  right  to  hold  his 
manor  courts  in  the  guildhall.  Rex  v.  IlcheS' 
ter  (BaUiffM,  <6c.),  4  D.  &  U.  324;  2  B.  &  C. 
7G4. 

If  there  arc  words  of  permission  in  a 
charter,  to  do  an  act  wliich  is  clearly  for  the 
poblic  benefit,  tlioy  arc  obligatory ;  tiiercfore, 
where  a  charter  declared  that  the  mayor  and 
jurats  of  an  ancient  town  might  hold  a  court 
of  record  for  the  holding  of  pleas,  but  which 
had  been  long  disused,  the  court  granted  a 
mandamus  to  compel  such  court  to  be  held, 
at  the  instance  of  an  inhabitant  of  the  town, 
though  he  was  not  a  corporator.  Rex  v.  Hast- 
inff  {.Mayor,  <fcc.)«  1  !>•  &  H.  148;  5  B.  &  A. 
6JK5,  n.  S.  P.,  Rex  v.  Ifavenng-atU-Bower 
(Steward),  2  D.  &  R.  170,  n. ;  5  B.  &  A. 
691. 


Where  a  charter  is  granted  to  a  cx)rporation 
to  hold  a  court  for  the  trial  of  causes,  the 
disuse  of  that  cmirt  for  200  years,  and  the 
want  of  funds  to  hold  it,  are  no  answer  to  a 
rule  for  a  mandamus  commanding  them  to 
hold  it.  Rex  V.  WelU  (Mayor),  4  D.  P.  C. 
502. 

A  mandamus  was  granted  to  put  tlic  cor- 
porate seal  to  the  cc'rtificatc  of  the  election  of 
the  recorder,  on  an  affidavit  that  he  had  the 
majority  of  legal  votes;  though  it  was  stated 
that  the  other  candidate  had  the  majority  at 
the  election,  and  tliat  the  corporation  had  al- 
ready certified  his  election.  Rex  v.  York 
(Mayor),  4  T.  U.  690. 

A  mandamus  will  not  lie  to  appoint  a  gen- 
eral deputy  under  a  by-biw,  although  it  ro- 
Suires  tiiat  the  under-steward,  or  his  sufficient 
eputy,  shall  be  attendant  at  every  court  to 
discharge  the  duties  of  his  office.  Rex  v. 
Oravesend  (Mayor),  4  D.  &  R.  117;  2  B.  <&  0. 
602. 

A  Serjeant  of  mace  to  a  corporation,  being 
discharged  from  his  office,  refused  to  deliver 
up  the  mace  to  his  successor: — Held,  that  no 
mandamus  would  lie  to  compel  him  to  do  so. 
Reff,  V.  Todd,  2  Jur.  565— Q.  B. 

As  to  compelling  inspection  of  corporate 
books,  records,  &c., — see  Evidence. 

As  to  mandamus  to  public  companies,  their 
directors   and    officers, — see    Public    Ooif- 

PANY. 

IL  Procedure. 

1.  Application  for,  and  Itme  and  Service  of 

the  Writ. 

Time  of  making  application.] — Any  appli- 
cation for  a  writ  of  mandamus  to  justices,  to 
enter  continuances,  and  hoar  an  appeal,  shall 
bo  made  not  later  than  in  the  term  following 
the  sessions  at  which  the  refusal  was  made, 
unless  special  circumstances  appear  by  affida- 
vit to  account  for  the  delay  to  the  satisfaction 
of  the  court.  Rig.  Grn.,  Q.  B.,  E.  T.,  21 
Vict.,  6  May,  1858,  El.,  Ui.  &  El,  255.  See 
Reg.  V.  Riclimond  (Reconler),  El  ,  Bl.  &  Et. 
253;  4  Jur.,  N.  a  450;  27  U  J.,  M.  C. 
197. 

A  mandamus  to  the  sessions  to  hear  an  ap- 
|)eal  must  be  applied  for  promptly.  Reg.  v. 
Weet  Riding,  1  G.  &  D.  700 ;  6  Jur.  500. 
.Where,  at  a  sessions,  held  in  January,  the 
court  confirmed  an  order  in  bastardy,  eubject 
to  a  Ciise  for  the  opinion  of  the  court,  or  to  a 
mandamus  to  hear  the  appeal,  at  the  option 
of  the  appellant,  who  decided  upon  not  bring- 
ing up  the  case,  but  applied  for  a  mandamus 
in  Easter  Term : — Held,  that  the  application 
was  not  made  too  late.  Reg.  v.  Cheshire 
(Justices),  1  B.  C.  Rep.  104;  2  New  Sess. 
Cas.  420;  4D.  &  L.  04;  10  Jur.  808;  15  L. 
J.,  M.  O.  114— Wightman. 

Parties.]-— In  a  rule  for  a  mandamus  to 
elect  a  mayor,  a  subsisting  mayor  de  facto 
must  always  be  a  party.  Rex  v.  BarJeee,  9 
Burr.  1452;   1  W.  Bl.  445. 

It  is  not  neccss;iry  to  specify  the  particular 
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person  to  nhom  a  mandaiDui  Bliould  be 
directed.  Btg.  -r.  Carmarthen  (Corpt/ration), 
4  Jur.  M3— B.  C. 

One  writ  caiiiint  issue  at  the  iostsDceof  two 
persons,  for  the  cnrorcement  of  separate 
claims,  tlthou^h  tliey  Imve  been  succeasurs  in 
tlie  some  office  in  respect  of  which  the  claim 
arises.  Seott,  Ex  parCt,  8  D.  P.  C.  823;  4 
Jur.  679— B.  C. 

A  mandamus  against  churchwardens  and 
overseers  may  be  sued  out  by  one  of  their 
OWD  body.  BexY.  Edla*lo»  [Ovtnetri),  1  N. 
4  P.  20;  W..  W.  &D.  183. 

It  ia  no  obJL'Ction  to  counsel  being  lieard  to 
slww  cause  agiiinst  u  rule  nisi  for  a  mundamus, 
to  compel  justices  to  outer  continuunces,  and 
hear  an  appenl  against  a  conviction  under  tlie 
Turnpike  Act,  tliat  tliey  were  instructed  by 
the  attorney  of  the  trustees  of  the  road,  and 
nut  by  the  convicting  justice  or  the  informer. 
Beg.  V.  MiddUtex  {Ju*tUet),  3  D.,  N.  S.  710: 
7  Jur.  808— B.  C— Williuras. 

If  ccrtiua  mngistrates,  attending  at  special 
sessions,  do  not  take  part  in  a  ducision  of  tbe 
sessions,  they  ought  not  to  be  brougliC  before 
the  court  on  an  application  tor  a  mandamus 
in  respect  of  that  decision.  R«g.  t.  WitUhire 
(Jattioi),  8  0.  P.  C.  717;  4  Jur.  460— B. 
C. 

A  motion  for  a  mandamus  cnniiot  be  mode 
b;  an  applicunt  in  person  uulcss  he  is  a 
memberof  the  bar.  Fawn,  Bi  parte,  10  B. 
&  S.  580. 

Notloa  of  appLcaUon.]— [By  6  A  7  Vict  c. 
80,  8.  5,  in  lai  aua  of  intended  apptieatim  to 
the  Court  of  QaMit'i  Bench,  /or  a  mandamtu  to 
prooeed  to  an  eleetion  of  any  corporate  offieer  or 
o^eert  ia  Urrou/jht,  it  thaU  be  laurful  for  the 
party  intending  to  make  tueh  application  to  give 
notice  in  writiog  thereof  to  the  party  to  be  affected 
therAy  at  any  time  not  lets  tnan  ten  dayi  before 
the  day  in  the  laid  notice  tpee^d  for  making 
fMh  application,  iawhieh  notice ihaU be »et forth 
the  name  and  deieription  of  the  party  by  whom 
tuch  application  mil  be  made,  together  with  a 
Mtatement  ofthegrouTidi  tkereof,  and  at  the  eame 
time  to  delivrr  with  taeh  notice  a  copy  of  the  affi- 
d-ttiiU  whereby  the  applieation  will  be  lupported  ; 
and  thereupon  it  ^ali  be  latcfulfor  the  laid  last- 
mentioned  party  to  ihou  eatue  in  thefir«t  inttance 
againet  tveh  applieation;  and  if  no  euffieient 
cause  u  ihoien,  it  thall  be  lawful  for  the  Court 
of  Queen'*  Bendt,  on  proof  of  the  due  tertiee  of 
tueh  notice  and  itatement,  and  of  the  delivery 
of  a  ebpy  of  mch  affidavit*  a*  may  be  tued  for 
the  purpote  of  tupporling  tueh  applieation,  to 
make  the  rule  for  iiieh  mandamu*  ahealate,  if  the 
court  thall  to  think  Jit  in  thejirit  inilance,  and 
ai*>,  if  they  ihall  to  think  ft,  to  direct  that 
any  arit  of  mandamu*  thereby  ordered  to  be 
ittued  thall  be  peremptory  in  thejint  inelanee.  ] 

Affidavits  on  motion  for  a  m:<ndiimus  to 
sessions  to  hear  an  appeal  shnuld  statu  nil  tho 
material  facts  thut  occurred  at  tho  sessions. 
Heg.  V.  Wett  Biding  {Juttieet},  2  New  Sess. 
Cas.  1. 

When  a  rule  for  a  mandamus,  obtained  hy 
churchwardens,   liad   been  discharged,  with 


coats,  on  the  ffround  that  their  affidarii»» 
imperfect,  and  a  subsequent  rule  was  obtaii 
by  thf  n:iine  parties,  on  the  siuni;  grouuil, 
amen'le'l  affidrtviis,  the  court  mfused  to  k 
the  second  npplicalion  upon  the  merits  ■ 
dischar;;(.'d  thu  second  rule  nlso,  with  ea 
Beg.  V.  I'ickUt,  13  L.  J.,  M.  C.  40 — Q.  B. 

Rolfl  alMoIute  in  the  first  iustanco-j— [ 
17  &  IS  Vict,  c.  1-25,  s.  7(t,  upon  appiieat 
by  mii(i.i,i  fur  any  writ  of  munUttBitu  M 
Court  of  Qiieeii't  Jieiieh.  the  rule  autf  i» 
eate*  he  'ihmhite  in  Ihejirtl  i-ittauee,  if  Urn  «■ 
^•aUth,-il:fit.\ 

A  rulu  for  a  m:in<Inmus  to  an  arcbdeaei 
to  ailminister  the  oiith  of  office  to  s  chon 
warden,  was  al>sr>lute  in  (lie  first  uutam 
where  there  wiis  no  riral  candidate,  sad 
reasoii  iissi^cd  fur  tho  refuf'al  to  admisisl 
the  own.  ;fcr  V.  Lichfi^lnnd  Cottntry  (An 
dea/on).  5  N.  &  M.  43;  1  II.  &  W.  4«3. 

{By  5  &  6  Will.  4.  c.  03.  s.  D,  a  <&c.-«nti 
M  eubeliltttedfor  an  oath.  ] 

The  rule  is  iibaoluto  in  the  first  inataBC*  I 
A  mandiimus  to  sweur  in  a  chnpelmode 
where.im  the  vncancyof  a  living,  there  ma^ 
pute  between  tho  curate  and  the  sequesliM 
who  shiiulil  appoint,  and  cnch  hns  appoiui 
one.     I'cTiruddoft.  Ex  parte,  1  II.  &  W.  34 

Aiuleforn  mandamus  to  chuivhirsrdM 
to  swear  in  avenfon  of  the  poor,  was  gnaU 
absohttc  in  the  first  instance.  Beg.  jr.  Jb 
e/ieeter  (  Churcliu-anlmn),  7  D.  P.  C.  707. 

Tho  role  for  n  mandamus  to  justices  to  be 
a  chtrge  agiiinst  a  person  bronglit  tttai 
them  iaiint  arulenbsoluieinlhefirstinstun 
Beg.  V.  l,'(ihiim.  3  New  Sess.  Cass.  689, 

But  a  rulu  for  a  mandamu*  lo  justic»  t 
allow  II  |)0i>r  rute  is  absolute  In  the  first  in 
Btnnct!.  Ibg.  v.  Godolphin,  I  U.  &  L.  330: 
Jur.  574;  13  L.  J.,  M.  C.  B7— B.  C— Wil 
liums. 

As  to  peremptory  mandamus  in  the  fc 
instance,- see  this  title,  II.,  iS. 

Rule  to  show  cause  j  and  determliuitloo.]' 
A  nilc  to  show  cause  why  one  or  more  writ 
of  manilamus  should  not  issue  is  an  impropc 
form  of  ntlo.  Beg,  v.  Bridgnorth  (Xtn/or). 
P.  AD.  ai7i  10  A.  &B.  CO;  3  Jur.  384. 

The  I'oiirt  will  not  grant  a  rule  in  the  sltei 
native  [ur  n  nmndamus  or  n  quo  worninU 
Beg.  V.  Leeds  (Mayor),  11  A.  &  E.  512;  5  Joi 
S48. 

When  cause  is  shown  ngaiust  a  rule  for 
mandamus,  the  olijection,  thut  no  sufficiei 
demand  nud  refusal  appear,  must  be  take 
before  the  merits  are  discussed.  Beg.  ^ 
Eattern  Counties  Bailicay  Company,  10  K.  • 
E.  531;  a  P.  &  D.  043;  1  Railw.  Cuj..  300. 

After  the  deter  mi  nut  ion  of  the  court  npu 
a  rule  nisi  for  a  ranndnmus,  the  qitesiiii 
decided  cannot  be  nguin  discussed,  ns  a  »pcHi 
case,  until  there  is  a  return  made  to  th-^  writ 
Bez  V.  Lficceler  tJwitiees).  7  D.  &  It.  TOS 
An<l  Bce  T  D.  &  It  370;  4  B.  &  C.  S91. 

The  court  will.mnkon  nilc  foramundnniu 
absolute,  althi>tigli  the  affidavits  on  which  ih 
rulu  nl»i  w.'is  iitilaiiii'd  contain  misn-pre^nt* 
tiuus  and  3Lip|ii'csS  fiiuts,  if  sutficiuul  rvmaio 
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ansxvoxxd  to  warrant  the  court  in  issuing 
e  ^WTit.  Raa  v.  Pnyn,  1  N.  &  P.  524;  0  A. 
E.   a03  :  W.,  W.  &  D.  142. 


in  answer  to  a  rnlo  for  a  man- 
U11CI8  sworn  before  a  commissioner,  must 
>ii.taiii  ihe  place  were  sworn,  otherwise  they 
Eii^not;  be  read.  JRex  v.  TFl  B,  Yorkshire 
T%tsticc9),  3  M.  &  8.  493. 

j^  mandamus  applied  for  by  the  Earl  of 
itadnox*  was  directed  \jo  the  trustees  of  a  lurn- 
xike  road  :~Held,  that  nn  affidavit  entitled, 
*  Tlie  t.Tustees  of  the  H.  roads  on  the  prosecu- 
tion of  the  Earl  of  Radnor,"  was  improperly 
entitled,  and  could  not  be  read.  Reg,  v. 
HoLmhcim  Roads  {Trustees),  5  Jur.  408— Q.  B. 


and  contents  of  writ.] — Every  writ 

of     mandamus   shall    be    tested    and    made 

returnable  on  a  day  certain  before  the  Queen 

at  Westminster;  and  there  shall  bo  eight  days 

^let-w^ecn  the  testo  and  return  of  every  such 

writ  of  mandamus,  where  the  act  required  to 

be  done  is  in  London,  or  within  forty  miles 

trUcTcofy  and  fourteen  days  in  all  other  cases. 

It.  8. 

Where  there  were  only  six  days  between 
ilio  teste  and  the  return: — Held,  insufficient. 
J^ex  V.  Ilolhom  Union  (Guardians),  7  A.  4&  E. 
281 :  W.,  W.  &  D.  895;  1  Jur.  700. 

By  a  regulation  of  the  judges,  made  under 
0  &  7  Vict.  c.  20,  8.  IG,  it  was  ordered  that 
every  mandamus  should  bo  tested  and  made 
returnable  on  a  day  certain  before  the  Queen : 
— Held,  that  the  words  ix^quiring  the  teste  to 
be  on  a  day  certain,  raoant  a  day  in  term. 
Ueg.  V.  Contjers,  8  Q.  B.  981 ;  10  Jur.  899;  15 
L.  J.,Q.  D.300. 

If  one  parish  officer  applies  for  a  mandamus 
against  another  to  concur  in  a  rate,  the  writ 
must  be  as  well  against  the  applicant  as  the 
other.     Anon,^  2  Chit.  254. 

A  mandamus  commanded  ''the  directors 
of  the  Bristol  Dock  Company  to  make  such 
alterations  and  amendments  in  the  sewers  as 
were  necessary  in  consequence  of  the  floating 
of  the  harbor f' — Held,  that  this  was  in  the 
proper  form,  and  that  it  was  neither  requisite 
nor  proper  to  call  upon  the  company  to  make 
any  specific  alteration,  the  mode  of  remedying 
the  evil  being  left  to  their  discretion  by  the 
act  of  parliament.  Rex  v.  Bristol  Dock  Com- 
pany,  G  B.  &  C.  181 ;  9  D.  &  U.  809. 

A  mandamus  recited  that  it  was  the  duty 
of  the  cliurch  trustees  of  St.  Pancras  parish, 
who  had  been  required  to  produce  accounts 
(in  the  terms  of  the  1  &  2  Will.  4,  c.  00,  s.  35), 
and  that  they  had  refused  to  do  so,  and  then 
ordered  them  to  produce  tlic  accounts  which 
they  were  ordered  to  keep  by  the  local  acts : 
—Held,  that  the  mandamus  was  bad,  in  order- 
ing more  than  was  warranted,  either  by  the 
grievance  recited  or  by  the  General  Vestry 
Act.  Rex  V.  St,  Pancras  ( Church  Trustees),  1 
N.  &P.  507;  GA.  &E.  314. 

A  mandamus  to  clinrclnvardrns  and  ovcr- 
secra  to  make  a  poor's- rate,  recited  that  no 
rate  had  been  made  for  the  necessary  relief  of 
the  poor,  pursuing  the  form  given  by  the 
crown  office: — Held,  that  tlio  writ  was  good, 


and  that  it  sufficiently  npf)cnred  that  a  rate 
had  become  necessary.  Rex  v.  Edlaston 
{Overseers),  1  N.  &  P.  20;  W.,  W.  &  D.  168; 
1  Jur.  63.  8.  P..  Rex  v.  Oadtf^,  1  N.  &  P. 
572. 

A  writ  which  is  bad  in  respect  of  one  of 
the  matters  commanded  is  bad  in  toto,  and  a 
peremptory  mandamus  cannot  be  awarded. 
Reg.  V.  Tithe  Commissioner's  for  England  and 
Wales,  14  Jur.  290;  19  L.  J.,  Q.  B.  177. 

Where  a  company  had  given  notice  of  re- 
quiring a  part  of  premises,  and  a  mandamus 
had  been  obtained,  commanding  the  company 
to  issue  a  precept  for  summoning  a  jury  to 
assess  compensation  for  the  whole,  the  writ 
cannot  go  for  ])art.  Reg.  v.  London  and  South- 
western Railway  Company,  13  Q.  B.  775;  12 
Jur.  973:  17  L.  J.,  Q.  B.  32G.      - 

A  mandamus  commanded  a  person  to  de- 
liver up,  to  the  clerk  of  a  court  of  requests, 
papers  relating  to  the  office.  The  writ  did 
not  show  any  clnini  by  the  ])erson  detaining 
to  hold  them  under  any  right! — Held,  that 
the  writ  was  therefore  bad,  and  that  the  de- 
fect could  not  1)0  supplied  by  the  return,  on 
which  it  nppearccj  that  he'<;laimed  to  be  the 
lawful  clerk  of  the  court,  and  to  retain  the 
papers  as  such.  Reg.  v.  Uophins,  4  P.  &  D. 
650;  1  Q.  B.  160. 

A  direction  in  a  mandamus  to  take  meas- 
ures for  **  obtaining  and  recovering  payment" 
does  not  neeessarily  mean  to  bring  an  action, 
and  such  a  direction,  tliereforo,  though  not 
accompanied  by  a  tender  of  indemnity,  does 
not  make  the  mandamus  invalid.  Reg.  v. 
Commissioners  of  Port  of  Southampton,  4  L.  R., 
H.  L.  Cas.  449;  39  L.  J.,  Q.  B.  253;  18  W. 
R.  1171;  23  L.  T.,  N.  S.  111. 

When  commissioners  are,  by  an  act  of 
parliament,  authorized  to  receive  certain 
moneys,  and  at  the  same  time  directed  to  pay 
a  portion  of  those  moneys  to  another  body  of 
persons,  the  gross  sum  received  is  to  be 
deemed  the  income  of  the  conmiissioners, 
and  the  persons  to  whom  the  payment  is  to 
be  made  have  an  interest  in  that  portion,  and 
arc  entitled  to  enforce  payment.     II). 

An  incorporated  body  Laving  raised  money 
under  statutory  powers  liy  debentures,  issued 
some  of  these  debentures  to  one  of  their  own 
body  in  |myment  for  goods  supplied  by  him, 
such  a  transaction  being  illegal  under  the 
statute  by  whicli  they  were  constituted  a  cor- 
porate body : — Held,  that  in  an  action  by  the 
executors  of  an  innocent  holder  for  value  of 
such  securities,  the  siime  having  been  trans- 
ferred to  him  from  the  original  mortgagee  in 
the  manner  provided  by  the  statute,  they 
were  estopped  from  setting  up  as  a  defense 
the  original  illegality  of  the  transaction,  and 
that,  under  the  Common  Law  Procedure  Act 
of  1854,  s.  G8,  the  writ  was  in  the  proper 
fonn  in  pmying  for  a  mandamus  to  compel 
them  to  apply  the  money  in  their  hands  in 
l>aYmcnt  of  I  he  p!:nntifl*'s  claim,  it  being 
shown  that  the  defendants  did  hol&  mcmey  in 
their  hands  rais<'d  under  the  powers  of  the 
stjitute,  and  npplicabhj  lo  that  purpose,  and 
that  it  was  not  neccssiiry  iliat  the  man  lamuf 
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<thould  direct  the  defendants  to  levy  a  rate 
for  the  purpose  of  satisfying  the  plaintifTs 
demand.  WM  v.  Heme  Bay  CommiMionerBf 
19  W.  R.  241;  6  L.  R.,  Q.  B.  042;  30  L.  J., 
Q.  B.  221. 

Senrioe  of  writ] — Where  a  copy  of  the 
writ  was  served  witiiout  showing  the  original, 
the  court  refused  to  set  aside  the  service.  liiff, 
V.  Birminghmn  and  Oxford  Junction  Railtoay 
Company y  1  £1.  &  Bl.  '203;  17  Jur.  24;  22  L. 
J.,  Q.  B.  195. 

Service  of  a  rale  nisi  for  a  mandamus  to 
the  sessions  to  hear  an  appeal  against  the 
determination  of  the  petty  sessions,  need  not 
be  upon  the  clerk  of  the  peace ;  it  is  sufficient 
if  it  is  served  on  the  justices  whoso  decision 
is  complained  against.  Bex  v.  Titekery  5  D. 
&  R  484;  4  B.  <&  C.  545. 

When  a  mandamus  has  been  granted  for 
the  election  of  a  mayor,  under  1 1  Gko.  1,  c. 
4,  s.  2,  and  a  rule  made  that  public  notice 
should  be  affixed  in  the  market-place,  which 
had  been  done  accordingly,  the  court  granted 
an  attachment  for  disobedience  of  the  manda- 
mus, against  a  member  of  the  corporation, 
who  was  served  with  a  copy  of  the  rule,  not- 
withstanding neither  the  original  mandamus 
nor  the  rule  was  shown  him  at  the  time;  for 
the  public  notice  directed  by  the  act  is  primd 
facie  sufficient.     Hex  v.  Edyvean,  3  T.  R.  352. 

But  the  application  for  the  attachment 
would  be  well  answered,  if  the  party  could 
show  that  he  had  no  notice  of  the  mandamus. 

2.    Betum  to  the  Writ;  Pleadings  and  other 
Proeeedingi;  Judgment, 

Statatea.]— [By  9  Anne,  c.  20,  s.  1,  returns 
to  write  of  mandamue  are  to  be  made  on  thejiret 
lorit. 

By  s.  2,  as  soon  as  the  return  is  made,  the 
prosecutor  may  plead  or  traverse  aU  or  any  of 
the  material  facts  contained  in  tlie  return,  to 
whieik  the  person  making  the  return  shall  reply ^ 
tftke  issue,  or  demur,  and.  such  further  proceed- 
ings are  to  be  had  as  would  be  the  case  in  an 
action  for  a  false  return;  and  in  case  a  terdict 
sJtall  be  found  for  the  party  suing  out  tlie  writ, 
or  judgment  given  for  him  upon  demurrer,  or 
hf  nil  dicit,  or  for  want  of  a  replication  or  oiJier 
pleading,  he  shall  recover  his  damages  and  costs^ 
an  in  such  action  for  a  false  return,  to  be  levied 
In/  ca.  sa.,fi,fa.,  or  elegit;  and  a  peremptory 
mandamus  sJiall  be  granted  without  delay  for 
him  for  whom  judgment  shall  he  given  ;  and  if 
judgment  sludl  be  given  for  the  person  making 
the  return,  he  shall  recover  his  costs  of  suit,  to  be 
levied  as  aforesaid. 

By  s.  3,  persons  against  whom  damages  shall 
be  recovered  are  not  to  be  liahle  to  be  sued  in  other 
actions. 

By  s.  6,  the  court  may  allow  a  convenient  time 
to  return  a  mandamus,  or  to  plead,  reply,  rejoin, 
or  demur. 

By  1  Will.  4,  c.  21,  s.  3,  these  several  enact- 
ments are  extended  to  all  writs  of  m/indamus. 

By  1  &  2  Will.  4,  c.  58,  s.  8,  the  operation 


of  the  Interpleader  Act  is  to  exterul  to 
turns  for  writs  of  mandamus. 

By  1  Will.  4,  c.  21,  s.  4,  it  9haU  he  Ittmfd 
for  the  Court  of  King's  Bench,  to  ufh£A  ^pp^etr 
tion  may  he  made  for  any  writ  €>f  vuandt 
(other  than  such  as  relates  to  the  i^fftefomd 
chises  mentioned  in  or  provided  for  ftgr  9 
c.  20),  if  sucfi.  court  shall  see  fit   90  tm  d^  U 
make  rules  and  orders^  calling,  not  onfy 
the  person  to  whom  such  writ  may  be 
to  issue,  but  also  all  and  every  other  -pe 
ing  or  claiming  any  right  or  interest  in  or  t^  tie 
matter  of  such  writ,  to  show  cause  eaffeevsst  its 
issuing  of  such  writ  and  payment  of  coste  ^tks 
application,  and  upon  the  appearance  *^  smA 
other  person  in  compliance  with  etteh  ruim^  «*, 
in  default  of  appearaTiee  (tfter  serrieie  Aereef^  $e 
exercise  all  such  powers  and  authoritiee^  emd 
make  all  such  rules  and  orders,  eipplietMe  to  tks 
case,  as  are  or  may  be  given  or  mentumeid  byorn 
any  act  passed  or  to  be  passed  during  thiepreiat 
session  of  parliament,  for  giving  relief  agam^ 
adverse  claims  made  upon  persons  hoeing  no  tM- 
terestin  the  subject  of  such  claim»: 

Provided  always,  that  the  return  to  he  mmSe 
to  any  such  writ,  and  issues  joined  in  fadt  er 
in  law  upon  any  traverse  thereof,  or  upon  o^ 
demurrer,  shall  be  made  and  joined  by  and  i« 
the  name  cf  the  person  to  whom  such  writ  <&«// 
be  directed;  but,  nevertheless^  the  same $kaU  ami 
may,  if  the  court  shall  think  fit  solo  direeL  he 
expressed  to  be  made  and  joined  on  the  hehaff^ 
such  other  person  as  may  be  mentioned  im  mA 
rules,  and  in  that  case  such  other  person  sheU 
be  permitted  to  frame  the  return  and  to  eondaeC 
the  subsequent  proceeding's  at  his  own  e^emse; 
and  in  such  case,  if  any  judgment  shall  he  ^wo 
for  or  against  the  party  suing  such  writ,  mek 
judgment  shall  be  given  for  or  against  the  persam 
or  persons  on  whose  behalf  the  return  shall  h 
expressed  to  be  made,  and  who  shaU  have  the 
liee  remedy  for  the  recovery  of  costs  and  enf arcing 
the  judgment  as  the  person  to  whom  the  ttrit 
shall  have  been  directed  might  and  would  otker- 
wise  have  had. 

By  s.  5,  in  ccLse  the  return  to  any  such  vrit 
shall,  in  jmrsurr^"}  of  the  authority  given  by  this 
act,  be  expressed  to  be  made  on  the  behalf  of  any 
other  person  as  aforesaid,  the  further  proceed- 
ings on  such  wHt  shall  not  abate  or  be  diseen- 
tinued  by  the  death  or  resignation  of,  or  remotd 
from  office  of  tlie  person  Juiving  made  sueh  re- 
turn, but  the  same  sliall  and  may  be  continued 
and  carried  on  in  the  name  of  such  person ;  end 
if  a  peremptory  urrit  shall  Ite  awarded,  the  same 
sliall  and  may  be  directed  to  any  successor  in 
office  or  right  to  such  person. 

By  0  &  7  Vict.  c.  67,  s.  1,  in  aU  eases  in 
which  the  person  prosecuting  any  such  writ  MU 
wish  or  intend  to  olyect  to  the  tcdidity  of  any 
return  made  to  the  same.  Tie  shall  do  so  by  vey 
of  demurrer  to  the  same,  in  such  and  the  Ubs 
manner  as  ia  now  practiced  and  used  in  the 
Court  of  Queen's  Bench  in  personal  actions;  end 
the  writ  and  return  and  the  demurrer  shaH  bs 
entered  upon  record,  and  such  and  the  likefktrthsr 
proceedings  shall  be  thereupon  had  and  tcdxn  as 
upon  a  demurrer  to  pleadings  in  personal  ac- 
tions; and  the  cotirt  shall  thereupon  adjudge 
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iJkat  the  return  i$  utltd  in  Inie^  or  that  it 
f%  r>€t,Zid  in  hiw,  or  that  the  writ  of  manda- 
^~  rwt  vcUid  in  law,  and  \f  they  adjudge 
torit  i$  valid  in  law^  but  that  the  return 
not  valid  in  law^  then  and  in  every 
theyehall  also  by  their  judgment  atoard 
f9€remptory  mandamus  shall  issue  in  that 
If^  €ind  thereupon  such  peremptory  writ  of 
fefliA^csmttj  may  be  sued  out  and  issued  Mcord- 
^^y%  <^  ony  time  qfter  four  days  from  the 
4gsh%nff  of  the  judgment ;  and  it  shall  be  lawful 
^r  th^  courty  in  and  by  their  judgment  to  award 
oomts  to  be  paid  to  the  party  in  whose  favor  they 
%htUZ  thereby  deeide  by  Vie  other  party  or  par- 
ties^ 

Dy  s.  2,  wlienever  any  such  judgment  shall  be 
given^  4ir  whenever  issue  in  fact  or  in  law  shall  be 
joUiecL   upon  any  pleading  in  pursuance  of  0 
Anney   c.  20.  ami  1  WiU.  4,  c.  21,  (TT  either  of 
thein^    and  judgment  shall  be  given  thereon^  it 
sHuiU  be  lawful  for  any  party  to  the  record  in 
an^    of  such  eases^   who   shall   think  himself 
aggrievedby  such  judgment^  to  sue  out  and  prose- 
cute a  writ  of  error  for  the  purpose  of  reversing 
the  eame^  in  such  manner  as  a  party  to  any 
pergonal  action  in  t/ie  Court  of  Queen's  Bench 
fnay  now  sue  and  prosecute  a  writ  of  error  upon 
the  judgment  in  such  action  ;  and  such  and  tlie 
like   proceedings   shtdl  thereupon  be  had  and 
taken y  and  such  costs  awarded^  cts  in  ordinary 
casee  of  writs  of  error  upon  judgments  in  /)«•- 
eonal  actions  ;  and  if  the  judgment  be  reversed 
by  the  court  of  error,  the  court  of  error  shall 
thereupon  by  their  judgment  not  only  reverse  the 
9ame^  but  shall  also  in  addition  thereto  give  the 
same  judgment  which  the  courts  whose  judgment 
is  so  reversed^  ought  to  have  given  in  that  behalf; 
and  if  ay  their  said  judgment  they  shall  award 
that  a  peremptory  writ  of  mandamus  shall  issue^ 
the  same  shall  and  may  accordingly  be  issued  by 
(he  proper  officer  in  the  office  from  which  suA 
writs  issuCy  upon  production  to  him  of  an  office 
copy  of  the  said  judgment  of  the  court  of  error, 
which  shall  be  his  authority  and  warrant  for 
so  doing : 

Provided  always,  that  tJie  bail  in  error  to  the 
amount  of  fifty  pounds,  or  such  other  sum  as 
may  by  any  rule  of  practice  be  appointed,  shall 
he  duly  put  in  within  four  days  after  the  altow- 
once  of  the  said  writ  of  error,  and  the  same  shall 
afterwards  be  duly  perfected  according  to  the 
practice  of  the  court  wherein  the  original  judg- 
ment was  given,  otherwise  the  plaintiff  in  error 
shall  be  deemed  to  ?Mve  abandoned  his  writ  of 
error,  and  t/ie  same  shall  not  be  further  prose- 
cuted. 

Before  this  enactment,  the  Court  of  King^s 
Bench  having  nllowed  the  sufficiency  of  a 
retnrn,  and  thcrcrore  refused  to  grant  a 
peremptory  writ,  the  imrty  applying  brought 
tiU  writ  of  error  into  parliament: — Held,  that 
DO  writ  of  error  lay,  it  being  merely  an  award 
of  the  court,  and  not  strictly  a  formal  judg- 
ment.   Pender  v.  Ilerle,  3  Bro.  P.  C.  505. 

The  9  &  10  Vict.  c.  113,  regulates  tlie  pro- 
eesdings  on  writs  of  mandamus  in  Ireland, 

By  17  &  18  Vict.  c.  125,  s.  70,  upon  appH- 

*»tion  by  motion  for  any  writ  of  manthimus  in 

the  Court  of  Q'fccn^s  Bench,  the  rule  may  in 


all  cases  be  absolute  in  the  first  instance,  \f  the 
court  shall  think  ft,  and  the  writ  may  bear 
teste  on  the  day  of  its  issuing,  and  may  be  made 
returnable  forthwith,  whether  in  term  or  in  «a- 
cafion  ;  but  time  may  be  alltrtoed  ^>  return  it,  by 
the  court  or  a  judge,  either  with  or  without 
terms. 

By  8.  77.  tlte  provisions  of  the  Common  Law 
Procedure  Act,  1852,  and  of  the  Common  Law 
Procedure  Act,  1854,  sofaras'they  are  applicable, 
shall  apply  to  the  pleadings  and  proceedings  upon 
a  prerogative  writ  of  mandamus  issued  by  the 
Queen^s  Bench.  See  Reg.  v.  Saddlers^  Com- 
pany, 1  B.  C.  C.  183;  22  L.  J.,  Q.  B.  451.] 

• 

Parties  to  make  return  to  writ.] — The  court 
has  a  discretion  under  1  Will.  4,  c.  21,  s.  4, 
whether  it  will  allow  a  return  to  a  mandamus 
to  be  made  and  joined  on  behalf  of  a  third 
person,  claiming  a  right  or  an  interest  in  or 
to  the  matter  of  the  writ.  Beg.  v.  Cheek,  0 
Q.  B.  943;  11  Jur.  88;  10  L.  J.,  M.  C.  65. 

After  a  demurrer  to  a  return  by  the  party 
to  whom  it  is  delivered,  the  eonrt  will  let  in 
the  party  really  interested  to  make  a  return. 
Heg.  V.  Paynter,  9  Jur.  920;  14  L.  J.,  M.  C. 
182— Q.  B. 

The  5  &  0  Will.  4,  c.  70,  s.  19,  is  to  bo 
read  with  refercttQC  to  the  power  of  the  Court 
of  Queen's  Bench  to  compel  the  performance 
of  a  public  duty  by  public  officers,  although 
the  time  prescribed  by  statute  for  the  perform- 
ance of  it  has  passed ;  and  if  the  public  officer 
to  whom  belongs  the  performance  of  the  duty 
has  in  the  meantime  quitted  his  office,  and 
has  been  succeeded  by  another,  it  is  the  duty 
of  the  successor  to  obey  the  writ,  and  to  do 
the  acts,  when  required,  which  his  predecessor 
omitted  to  perform.  Rochester  {Mmjor)  v. 
Reg.  {in  error),  4  Jur.,  N.  8.  1227;  27  L.  J., 
Q.  B.  434;  El.,  Bl.  &  El.  1024— Exch.  Cham. 

Sufficiency  of  return.] — When  several 
causes  returned  are  inconsistent,  the  whole  ia 
bad.  Rex  v.  Cambridge  {Mayor),  2  T.  R.  450; 
4  Burr.  2008. 

That  B.  was  not  a  burgess,  that  he  was  not 
eligible  to  the  office  of  common  councilman, 
and  that  he  was  not  elected,  are  not  incon- 
sistent returns,     lb. 

A  return  to  a  mandamus  to  admit,  or  show 
cause  to  the  contrary,  may  show  one  or  more,, 
or  any  number  of  causes,  provided  they  are 
consistent.  Wright  v.  Faucett,  4  Burr. 
2041. 

It  is  inconsistent  to  state  in  a  return  to  a 
mandamus  (to  certify  the  election  of  a  re- 
corder, supposed  in  the  writ  to  be  on  the  15th 
of  January),  that  the  corporation  was  not  then 
duly  assembled ;  and  afterwards  to  state  the 
election  of  another  corporate  officer,  to  wit, 
on  the  15th  of  January.  The  day  in  such  a 
case  is  material;  and  being  laid  under  a  viz., 
does  not  make  any  difference.  Rex  v.  York 
{Mayor),  5  T.  R.  CO. 

The  mandatory  part  of  the  writ  may  be- 
very  general,  but  the  return  must  be  yery 
minute  in  showing  why  the  party  did  not  do- 
what  he  was  commanded  to  do.  Reg.  v.  PoH 
of  Southamptmi  (Commissioners),  1  B.  &  S.  5',; 
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7  Jur,  N.  8.  000; 


R.  i 


I  L.  J.,  Q.  B.  844;  0  W. 
itiliily  elected  sexton 


A  return  thnt  C. 
accordinn  to  ancient  custom,  that  llicrc 
ciiBtom  for  the  inhabitnnis  lo  remove  at 
jileuurc,  and  that  C.  woa  removed  pursuant 
to  sucli  custom,  is  pxid.  Itex  v.  I'aunton 
{Ch^rehwardrni),  Conp.  113. 

Mandamus  to  a  Iniil  and  the  atcward  of  a 
miinnr  to  hear  a  plaint.  Return,  that,  in 
I83S,  iheplaiiiC  was  ftet  luiile,  and  annulled 
for  ci-rtain  errors;  that  afterwords  (in  1838), 
in  obedience  to  the  writ,  I  lie  dcfendnnts  heard 
iho  plaint  nsain,  when,  for  tlio  same  errors 
and  otbere,  It  nos  odjudtjcd  that  tlio  nlnint 
had  been  riglitly  set  aside  in  183->  and  that 
Ihcf  could  not  lake  furtlicr  cognizance  of  tlic 
plaint;  tliat  tlicreluro  they  could  not  proceed 
in  the  plaint,  as  by  the  writ  the;  ncru  com- 
manded:— Held,  first,  tlint  the  return  was 
not  contrniJirtory,  on  Iho  pronnd  tlint  it 
stated  both  tiiut  the  plaint  had  been  proceeflcd 
witli  in  obcdietjce  to  the  writ,  and  thnt  it 
could  not  bo  so  proceeded  with ;  and  secondly, 
that  tlic  return  showed  that  judgment  had 
been  given,  and  that  ttio  court  could  not 
review  it.  Beg.  v.  Olii  HaU  {I/ird  of  Manor). 
3P.  A  D.  Rifl;  10  A.  &  E.  248;  W.,  W.  & 
D.  050;  8  Jur.  808. 

Tn  a  mand.imus  requiring  A.,  a  way- 
warden, to  deliver  to  the  churchwardens 
certain  books  of  account,  assessmenis,  i£c.,  in 
Ilia  custody,  power  or  possession,  it  is  a  good 
return  lo  say,  that  on  and  since  the  teste  of 
the  writ,  A.  bod  not  nor  has  had  tlio  books, 
&C.,  or  any  of  tliora,  in  his  custody,  itowcr  or 
possession.  Bex  v.  Bound.  G  N.  it  M.  427 ;  4 
A.  &E.  130;  1  II.  &  W.  540. 

A  statute  directed  Ihat  a  sum  of  money 
ahould  bo  i>aid  to  commissioners  who  were 
tlicrewith  to  execute  all  such  works  as  should 
from  tinio  bo  deemed  necessary,  proper  or 
expedietil.  fur  putting  certain  banks  and 
bridges  in  a  jierrasineiit  statu  of  stability  and 
security,  and  for  constructing  the  forc-lnnds 
And  slopes  of  the  banks,  OS  fur  as  practicable, 
upaa  one  uniform  system.  By  a  mandamus, 
reciting  tills  clause,  and  that  the  money  had 
been  paid  to  the  commissioners,  they  were 
ordered  to  proceed  to  put  the  bauks  forthwith 
in  a  permanent  state  of  stability  and  security, 
:iiidtoconstruct  the  fore-lands  and  slopes  of 
the  banks,  oa  far  as  practicable,  upon  one  uni- 
form system.  Return,  that  I  be  commissioners 
jiad  from  time  to  time,  at  all  times  from  the 
jiassing  of  the  act  hitherto,  proceeded  to 
J  xccutc  all  such  works  as  should  be  or  were 
from  time  to  lime  deemed  nece!>sarj,  proper 
or  cipedient  for  putting  the  bauks  in  a  per- 
manent state  of  stability  and  security,  and  for 
constructing  the  fore-lauds  and  sloiics  of  the 
ilmnks  as  far  as  practicable,  upon  one  uniform 
*y8tem:— Held  an  insufficient  return,  and  a 
jieremptory  mandamus  was  awarded.  Jia  v. 
Oane  Sanb  Committioiier*.  3  A.  &  E.  544. 

Mandamus  lo  tlic  olllccrs  of  a  iwirlsh  in- 
cluded in  a,  union,  reciting  the  due  appoint- 
ment of  certain  ]iersonsto  be  Jtuonliansof  the 
poor  of  the  union,  und  directing  them  to  [>aj 


n  sum,  out  of  the  poor-tutiTS  collected  I 
them,  to  the  treasurer  of  tlie  union.  Rdui 
that  the  supposed  gunrdlun?  were  n-ic,  a 
were  any  of  them,  duly  appointed  under  t 
provisions  of  the  act,  and  tlmt  iit  the  i^aui 
of  the  writ  guardLins  therein  iii(.-Diioned  st 
not,  nor  were  any  of  them,  gTiardiane  of  I 
poor  of  the  union: — Ueld.  thfic  the  re<« 
was  insufficient  tor  not  distinct  Ij  setting  for 
any  defect  in  the  ap|iointmeut.  IZey.  v.  i 
Andreie  and  St.  (Jeorget  {GoztiTiiOT*,  rff.), 
A.  &  E.  736. 

A  mandnmus  to  admit  A.,  an  attorney 
the  Lord  Mayor's  Court,  alleged  it  to  I-ci 
inferior  court.  The  return,  witiioiit  travel 
ing  this  allegation  in  terms,  set  out  nt  leazi 
the  peculiar  customs  and  jurisdiction  of  tl 
court,  in  order  to  show  that  it  was  not  villi 
the  operation  of  llie  G  &  7  Viet.  c.  73,  s.  2' 
— Held,  on  special  demurrer,  Ibnt  the  retn: 
was  nut  bad  in  fnrm,  as  an  arguinentarii 
trarerse  of  the  allc-intioa  in  the  writ.  Bn; 
V.  Landon  (Mayor,  rf-f.l,  13  Q.  U.  1 ;  11  Jm 
807;  li)I,.  J.,  Q.  J).  185. 

By  a  dock  act,  iicrsons  were  farmed  into  . 
company  for  inipn>vingap>irt,  and  made  pm 
prietora  of  the  works,  and  were  (luiJtcriEsi 
and  rci|uircd  to  make,  coraplcle  8Dd  main 
tain  n  new  course  or  channel  for  a  river.  Iln 
same  to  be  of  equal  depth  and  breadth  a:  ihi 
bottom,  and  with  equal  inclinuliona  of  tin 
sides,  u  tUc  then  present  river  coune  bed  is 
those  parts  thercof^which  had  not  been  etc»- 
vatedor  cmbimked,orasnear  ascircumstaatd 
would  admit,  cxcppt  in  such  parts  of  tlie  Dr» 
course  as  sliould  be  cut  ihnittgh  rock  orslone^ 
A  mandumus  issued  lo  tho  company,  stating 
in  the  inducement  that  the  conipjnj'  h^a 
made  and  completed  a  new  channel,  but  that 
parts  ot  the  soutli  bank  or  aide  not  cui 
through  rock  or  »tone  had  since  become  nod 
were  broken  down  and  out  of  repair,  and  the 
inclination  of  the  side  was  thereby  grcailj  al- 
tered, to  thedanger  of  obstruction  of  the  navi- 
gation. And  the  company  was  coniniandcd 
to  repair  and  maintain  the  parts  of  ilic  eouiIi 
bank.  Return,  that  the  company  wiis  not 
required  by  the  statute,  nor  otherwise  liiiblc, 
to  repair  and  maintain  tlie  said  uiirts:  nud 
that,  as  near  as  circumstances  b&a  admiited 
or  did  admit,  they  had  maintained  the  iie« 
course  of  equal  depth  and  brcudtli  at  the  lut- 
torn,  and  with  equal  inclinalion  of  the  siiln, 
as  the  river  course,  at  the  time  ot  tliu  act  jasi- 
ing.  bad  in  tliosu  parts  which  had  not  been 
excavated  or  embanked,  and  except  sucli 
parts  of  the  new  course  as  had  been  cut 
througli  rock  or  stone: — Held, that  the  fint 
|iart  of  the  return  was  bad,  os  traversing  mil- 
ter of  law,  and  also  because  a  legal  liubililj 
appeared.  Beg.  v,  Bi-i-t'd  Duek  Comjxuin,  il 
Q.  B,  61;  S  Railw.  Ciis.  -■■J'J:  <i  .lur.  21(1. 

Held,  also,  that  tlir  -.mml  part  was  ahn 
bad,  as  not  answering'  ilu'  uriiidalory  pari  of 
Iho  writ,  but  applj-ing  only  Ii)  matter  sblcil 

"'  ''  couscquenue  of    lliu    omisiioo 
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icorcise    by  the  board  of  the  powers  of  the 
let;     t\mt   he   had  clemanded    compensation 
Vf^m  tlic  board,  and  that  they  had  denied  all 
in.l>llity  ;    and  enjoined  the  boanl   to  cause 
comf>enL«sation  to  be  mode  to  him  out  of  the 
gencml  or  special  rate  to  Imj  levied  under  the 
act.       T^lie  return  stated  that  the  board  had 
not    denied  all  liability,  and  thut  the  board 
iW5\^    <\\v%-nys  ready  to  mnke  compensation  as 
Sft'ki^ii    n59  it  had   been  duly  ascertained  under 
the  wot;  that  it  had  not  yet  been  so  nsccr- 
tainc<l.  nor  had  the  prosecutor  taken  any  stops 
towuixls  havinpf  it  ascertained,  nor  given  the 
lK>nr<l  notice  of  the  amount  of  his  claim,  nor 
inforiiictl  it  wliethcr  it  was  above  20/.,  nor 
appointed  nor  given  notice  of  his  intention  to 
npp<iint    an    arbitrator.       This     return    was 
travorsctl  pencnlly;  and  on   the  trial  it  was 
fonncl  that  the  board  had  denied  all  liability; 
and  i\  verdict  was  entered  for  the  prosecutor. 
On  a  motion  to  enter  the  verdict  on  the  rest 
«>f    tlic  return  for  the   Iward,   and   to  enter 
jadg^ment  for  them: — Held,  that  under  11  & 
l!i    Vict.  c.  03,   8.   144,   the  mandamus  was 
g<M)d,  and  that  the  prosecutor  was  entitled  to 
u  verdict  on  the  whole  return,  and  to  a  per- 
emptory mandamus;  for  that,  as  it  did  not 
appear  on  the  return  that  there  was  any  dis- 
pute ns  to  amount,  the  rest  of  the  allegations 
in    the   return   (beyond  the  traverse  of  the 
denial  '>f  liability,  which  had  been  found  for 
the    prosecutor)    was    immaterial,      lierj.   v. 
Bnrdem  Board  of  Health,  5  Jur.,  N.  S.  1304; 
28   L.  J  ,  Q.  B.  345;  7  W.  U.  551;  1  El.   & 
El.  1077. 

To  a  mandamus  to  a  corporation  to  restrire 
a  mcmb»;r,  a  return  stating  generally,  that  the 
body  was  duly  assembled  to  amove,  is  sufti- 
cient.  liex  v.  Dotieasfer  {Mayor,  <&•.),  2  Ld. 
Ken.  391 ;  2  Burr.  738. 

In  a  return  by  a  corporation  to  a  mandamus 
to  restore  a  member,  who  has  been  removed, 
it  shouM  appear  that  the  body  removing  had 
]irove<l  tlie  charge  for  which  the  member  was 
removed;  it  is  not  sufficient  to  state  merely 
that  he  was  present  when  the  charge  was 
made,  and  did  not  deny  it.  Hex  v.  Faver- 
nkam  FiBivtrmeid  Company^  8  T,  R.  852.  And 
see  Rex  v.  Carmarthen  {Burgesses)^  1  M.  &,  8. 
GU7. 

3Iandamu3  to  enter  a  person  on  the  burgess 
roll,  lieturn  that  he  was  not  duly  qualitied, 
and  was  disqualiued  by  reason  of  his  non-pay- 
ment of  the  borough  rate.  The  borough  rate 
was  invalid: — Held,  that  the  former  part  of 
the  return  wa«*  distinct  from  the  latter,  and 
constituted  a  good  return.  Reg,  v.  Ne^o  Wind- 
tor  {Mayor,  dbe.\  7  CJ.  B.  008;  9  Jur.  708;  14 
L.  J.,  Q.  B.  810. 

Mandamus  to  the  mayor,  aldermen  and  bur- 
gCBses  of  a  borough,  named  in  Schedule  A. 
of  the  5  &  G  Will.  4,  c.  76,  and  divided  into 
wards,  recited  that  no  election  of  assessors  to 
revise  the  burgess  lists  with  the  mayor  in  place 
of  the  last  assessors  had  been  made  on  or  since 
1st  B^Inrch,  1844,  by  reason  whereof  the  offices 
were  still  vacant;  and  the  writ  commanded 
the  mayor,  aldermen  and  burgesses  to  meet 
tnd  elect  s;ich  a.ssessors.     l^turn,  that  they 


did  meet,  and  were  rcndy  to  elect  and  to  de- 
liver and  receive  voting  papers,  but  there  was 
not,  at  the  time  of  such  meeting,  nor  has  there 
been  thence  hitherto  any  assessor  of  the 
borough,  wherefore  ilicy  could  not  elect.  On 
demurrer  to  the  return,  for  not  stating  how 
and  under  what  ciiciimstanccs  it  happened 
that  there  was  no  assessor  for  the  borough: — 
Held,  first,  that  the  return  was  bad  for  that 
reason.  Reg,  v.  Weymouth  {Mayor ^  <tr.).  7 
Q.  B.  4G;  10  Jur.  GT;  14  L.  J.,  Q.  B.  353. 

Held,  secondly,  that  the  mandamus  did  not 
in  itself  show  thut  the  election  could  not  be 
proceeded  with,     lb. 

Held,  thirdly,  that  any  omission  to  appoint 
assessors  might  be  remedied  by  an  election 
under  7  Will.  4  &  1  Vict.  c.  78,  s.  20,  which 
extends  to  officers  eligible  under  that  act,  and 
the  5  &  C  Will.  4,  c.  70,  the  provisions  of  the 
11  Geo.  1,  c.  4,  ss.  1,  3.     Il>, 

Ol^eotions  to  writ  after  return ;  and  what 
defects  are  cured  by  the  return.] — After  a  re- 
turn  has  been  made,  the  defendant  cannot 
malce  any  objection  to  the  writ  itself.  Rez  v. 
York  {Mayor),  5  T.  K.  GO. 

After  a  return  to  a  writ  which  is  set  down 
in  the  crown  paper  to  be  argued  upon  a  con- 
cilium, it  is  competent  to  the  defendant  to 
object  to  the  writ  for  any  defect  in  substance. 
Reg,  v.  Powell,  I  Q.  B.  352;  S,  C,  nom. 
Reg.  V,  RieJimond  {Steward,  d:c.)y  5  Jur.  G05. 

The  court  hud  given  judgment  for  a  de- 
fendant npoti  a  demurrer  to  a  return  to  a 
mandamus: — Held,  that  an  objection  to  the 
sutficiency  of  the  writ  might  be  taken  at  any 
time  before  issuinir  tiie  peremptory  manda- 
mus. Clarke  v.  LciccntcrsJtire  and  Northam]!- 
tonshire  Ca/utl  Company,  G  Q.  B.  808;  3 
Railw.  Cas.  730;  0  Jur.  215— E.\ch.  Cham. 

Mandamus  to  churchwardens  and  overseers 
to  ju'oduce  the  parish  rate  books  at  ascmtiny 
of  the  polls  taken  at  the  election  of  church- 
wardens and  overseers.  The  writ  stated  the 
refusal  of  the  defendants  to  be  to  the  damage 
of  the  ])arish loners,  and  the  complaint  to  be 
by  them.  The  return  denied  facts  stated  in 
the  inducement  respecting  the  p<dls.  Two 
parishioners,  for  themselves  and  the  other 
parishioners,  traversed  these  denials,  onwhicli 
issues  were  joined,  and  found  lor  the  crown  : 
— Held,  that  it  sufficiently  appeared  that  the 
two  parishioners  were  the  prosecutor?  of  the 
mandamus.  Rg.  v.  Fall,  1  Q.  B.  G36;  2 
G.  &  D.  803;  13  L.  J.,  Q.  B.  187— Exch. 
Cham. 

A  writ,  which  omits  a  necessary  fact,  can- 
not be  cured  by  the  retiu*n.  Reg.  v.  iSouth- 
Eastem  Railway  Company,  17  Jur.  001 ;  4  H. 
L.  Cas.  471.  S.  P.,  London  {Mayor,  &c.)  v. 
Reg.  {in  error),  13  Q.  B.  30;  13  Jur.  33;  17 
L.  J.,  Q.  B.  830 — ^Exch.  Cham.  And  .«!ee 
Reg.  V.  Hopkins,  4  P.  &  D.  550 ;  1  Q.  B.  100. 

Attorneys  of  the  superior  courts  are  entitled, 
by  virtue  of  G  &  7  Vict.  c.  73,  s.  27,  to  be  ad- 
mitted to  inferior  courts  of  law.  Where, 
therefore,  a  writ  of  mandamus  was  directed 
to  the  presiding  officers  of  the  Lord  Mayor's 
Court  to  admit  A.,  and  described  it  as  an  in- 
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fi'Hoi  com  I,  without  itating  it  to  be  s  court 

i.t  law : — l.lclil,  thiit  Hucta  writ  was  bad,  and 
I  hat  the  defect  was  not  cured  bjsuch  court  be- 
ing described  in  tile  return  fts  a  court  of  law. 
London  (Maj/cr,  ttc.)  v.  Beg.  (in  error),  18  Q. 
n.  30;  18  Jur.  83;  17  L.  J.,  Q.  B.  880— Exch, 
Cliun. 

AmendiiMnt  of  writ  npon  latnm.] — A.  mno- 
(tamus  to  a  company,  incorporated  by  the 
name  at  "TlioD.,  B.,  and  W.  Junction  Rnil- 
waj,"  waa  directed  lo  Ihcra  as  '"TlioD.,  B., 
and  W.  Junction  Railway  Company."  Upon 
return,  tUc  court  amended  tlio  writ  by  strik- 
ing out  the  wind  "  company."  ^eg.  v. 
Derhf/ihire,  Staffordthire,  and  Wcreeiterihiit 
Junction  Bailaay,  3  C.  L.  R.  1053;  18  Jur. 
10S4;  23  L.  J.,  Q.  B.  833. 

A  mandamus  cannot  bo  amended  after  a 
return  bos  been  made  to  it.  Htz  y.  Stafford 
(JTisror,  dc.),  4  T.  R.  08». 

Where  B  mandamuB  lind,  under  the  direction 
of  a  special  pleader,  been  drawn  with  a  teste 
out  ol  term,  and  so  issued,  and  a  rclum  liad 
been  made  and  demurred  to,  whereupon  the 
defendant  objected,  that  the  writ  was  wrongly 
tested,  the  court,  by  Its  general  authority, 
■nay  amend;  for  the  mistake  was  that  of  the 
officer,  not  tlie  party,  the  officer  being  bound 
to  see  that  a  proper  teste  waa  affixed,  and  not 
adopt  an  irregular  one  given  iiy  tlie  prosecu- 
tor. Jteff.  V.  Conyeri,  8  (J.  B.  981 ;  10  Jur. 
8U0;  15  L.  J.,  q.  B.  800. 


Qoaihlnso 


ing  writ.] — A  mands- 


is  for  compeoaatioD,  under  5  &  0  Will.  4, 
c.  70,  e.  06,  was  moved  for,  on  the  ground 
tliat  the  prnaccutor  had,  by  the  passing  of  lliu 
act,  lost  the  emoluments  of  an  office;  and 
that,  although  bo  had  since  been  re-appointed 
to  another  office  at  an  increased  salary,  tliero 
hod  Ikcd  no  agrcctnent  between  tlic  pnigccu- 
tor  and  tlie  corporation  that  sucli  increase 
should  be  deemed  a  compensation  for  the  loss. 
On  return  and  trial  of  an  issue,  bringing  this 
fact  into  question,  the  judge  and  jury  declared 
thootsclves  of  opinion  that  such  an  agreement 
had  existed: — Held,  no  ground  for  quaaliing 
the  mandamus,  i&y.  v.  Stamford  {Mayor, 
(£«.),. 0  Q.  B.  433. 

Tho  mandamua  required  the  corporation, 
by  its  corporate  stfle,  to  assess  compensation 
(instead  of  requiring  tho  council  to  assess 
GOuipenaation,  and  the  corporation  to  execute 
a  bond)  after  return  and  issue  in  fact  tried: 
— Held,  tiiat  assuming  the  writ  to  bo  materi- 
ally defective  in  form,  the  court  ought  not  to 
quash  it  on  motion.     Ih. 

After  a  mandamus  has  been  granted,  a  re- 
turn made,  and  an  issue  thcri-on  tried,  the 
court  will  not  (juash  tlie  writ  on  grounds 
wltich  were  or  might  have  been  discussed  on 
Bbowing  cause  agiiinst  the  application  for  it; 
as,  that  a  suggestion  on  which  the  motion  was 
made  is  untrue,     ib. 

A  notice  of  a  motion  to  quash  or  supersede 
a  mandamus  orany  other  writ  wliatcver,  must 
always  be  given.     Aaoa.,  1  Wils.  !(D. 

A  college  may  iatcrposc  to  stop  a  manda- 


raua  to  a  visitor.     Rex  v.  Kly    (Ditiop).  I  Til 
Bl.  S2. 

Where  n  writ  has  been  obtainol  for  a  mti 
dainus  to  issue,  and  the  mandomun  is  tAk< 
out  in  other  terms  tlian  are  w»n»nted_l 
tho  rule,  and  differing  not  merely  bj  addia 
thing!  incidenlnl  to  a  mandiimus,  butmatei 
ally  enlur«iiig  the  terms,  the  court  wiU  qmt 
the  mandamus  :  notwithstar.dlu^.  per^ 
Ihcy  would  have  granted  a  rule  as  larse  if 
lioil  been  njiplicd  for  upon  the  same  offidarit! 
and  tliey  will  nut,  upon  a  motion  to  qua&h  ii 
amend  the  nilu,  to  support  the  maoduBD! 
the  party  ought,  if  there  is  a  mistake,  i 
apply  to  amend  his  rule  before  Ilic  mandainii 
issues.  J!exv.  Wattr  Eaten  (ifaj/or,  itci. 
Smith,  54.  And  see  ffe*  v.  Tucixr,  3  D.  i 
R.  434;  3B.  £C.  543. 

A  mnmlainiis  lo  a  comp.tny  to  snmBKXi ! 
jury  Wds  obtained  on  affidavits,  Gfaovinir  tim 
the  np|tli(-nnt  had  a  claim  for  tlie  valae  « 
land  in  lii^  occupation  taken  by  the  conipMPX 
nod  likewise  fur  diimtige  done  to  his  rernVB- 
ing  laixl  by  severing  it,  and  had  asserted  boti 
claims  to  tiic  compiiny.  By  mistake,  the  mb 
was  dntwn  up  fur  a  mandamus  to  sumiooai 
jury  who  should  assess  the  value  of  tlie  land, 
and  omitted  to  mention  damages  for  sever- 
ance. The  mandamus  was  dnkwn  including 
bi)th,  and  «-iis  quashed,  as  varying  from  the 
rule.  The  court  refused  to  amend  the  roic. 
so  as  to  make  it  agree  with  tlic  writ;  but  ibcj 
afterwards,  on  the  original  affidnTits,  und  on 
counsel's  statement  of  the  misL-ikc,  gmnttsl  a 
mandamus,  including  both  objects.  Jte^.  v. 
Kiut  Liinaiihire  Itailaay  Company,  0  Q.  D- 
1*80;  11  Jur.  100;  10  L.  J.,  Q.  B.  137. 

A  company  gave  notice  to  B.,  O.  and  D., 
trading  in  copartnership,  of  Ihcir  inteotioo 
to  take  the  premises  occupied  by  them,  for 
the  pur|iosi'S  of  their  railway,undcr  the  powcts 
of  the  iLct  of  parlinincnt  constituting  the  com- 
pany, which  incorporated  the  S  &S  Vict.  t. 
18.  A  m:mdamii8  having  been  granted  tn  the 
company,  enmmanding  them  to  issue  tlieir 
precept  fi'r  summoning  a  jury  to  assess  tlie 
amount  of  coinpensiition  to  be  paid  to  B..  G. 
am)  D.,  the  court  refused  to  quash  tl)o  writ, 
although  it  was  alleged  to  have  been  obiniuail 
without  the  knowledge  or  assent  of  D.,  una 
of  Ihe  copartners,  but  left  the  company  to 
make  a  return  of  tlic  facts,  if  they  stauuhl 
think  lit.  i^7.  V.  London  and  SmilhiBaterx 
Itaiiieay  dntpany,  13  Jur.  10 — Q.  U. 

Pleading  to  return,  generallj.] — Ths  pros- 
ecutor may  plead  several  matters  to  the  re- 
turn bj  kavo  of  the  court.  Itcg.  v.  Amhergult 
JiaUaay  Comi>anij,  17  Q.  B.  037;   IQ  Jur.  777. 

If  there  is  in  a  writ  of  mandamus  a  defect- 
ive statement  of  a  valid  claim,  but  that  stiite- 
mcnt  renders  it  necessary  to  establish  iacu 
which,  if  established,  would  support  t)ie 
claim  in  the  writ,  the  defcctircness,  thounli 
it  might  be  fatal  on  demurrer,  is  cured  iij 
tlie  verdict.  DeLamere  v,  Ittg.  (.in  error).  % 
L.  R.,  EI,  L.  OiB.  4111;  ij  L.  J.,  ij.  B.  BIS; 
17  L.  T.,  N.  S.  1. 

To  a  luaiuliuuus,  s  Jggesling  that  truslccsDf 
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&  'tux^a.pike-road  had  carried  tho  road  over  tho 

Srl'vti.te    grounds    of    C,    but    had    not  (as 
ireoeed  by  4  Oeo.  4,  c.  05,   s.  GO)  fenced 
^icm  on  each  side,  and  commanding  them  to 
do  80,  a  return  was  made:  1.  Denying  that 
tlio     land  belonged  to  0.     3.  Alleging  that 
'LUc  trustees  had  made  satisfaction  to  C.  (under 
3  Ooo.  4,  c.  120,  s.  83)  for  the  damage  done 
Vyy  so  carrying  the  road,  which  satisfaction  0. 
YiA^L     accepted,   had   taken  security  for    tho 
ancLount,  and  had  proceeded  to  enforce  the 
security.     8.  Alleging  that  tho  trustees  had 
Tio    funds  enabling  them  to  execute  the  re- 
QuircKl  work.     C.  pleaded,  tendering  issue  on 
tlic  denial  of  property,  and  leaving  the  other 
allegations  unanswered.     Issue  was  joined, 
and  a  verdict  found  for  tho  crown: — Held, 
that  tho  unanswered  allegations  were  no  valid 
return ;  that  the  want  of  funds  was  no  excuse 
after  tho  road  iiad  been  made;  and  that  the 
prosecutor,   having  succeeded  on  the  plea, 
"was  entitled    to    a  peremptory    mandamus. 
Utef/,  V.  Luton  Hoods  (Trustees),  1  Q.  B.  800. 

Mandamus  to  tho  defendant,  as  vicnr  of  a 
parish,  to  restore  the  prosecutor  to  the  office 
of  clerk  and  sexton  of  tho  parish.  The  return, 
after  alleging  the  nght  of  tho  defendant,  as 
vicar,  to  remove  for  lawful  cause,  and  upon  any 
vacancy  legally  aiising  to  nominate,  appoint 
and  admit  a  legal  and  discreet  person,  stated 
the  dismissal  of  the  prosecutor  by  the  defend- 
ant for  various  acts  of  misconduct,  alleging 
them  to  have  been  done  by  the  prosecutor  in 
the  presence  and  hearing  of  the  defendant, 
and  also  the  ap|>ointment  of  another  person 
by  the  defendant  in  his  place.    The  prose- 
cuti)r,  in  his  first  plea,  admitted  the  rights  as 
alleged  by  the  vicar,  and  the  appointment  of 
another  person   as  clerk  in   his  place,  but 
pleaded  do  iujuriH  as  to  the  residue  of  the 
return:  and  pleaded,  secondly,  that  he  was 
not,  before  the  removal  from  his  office,  sum- 
mooed  by  the  rlefcndant  to  answerer  explain 
the  charges  and  cause  of  dismissal: — Held, 
first,  that  the  return  was  bad,   for  not  show- 
ing that  tho  prosecutor  had  had  an  oppor- 
tunity of  answering  the  charges  made  against 
him  before  dismissal.     Iteg.  v.  Smith,  D.  & 
M.  504;  5  Q.  B.  014;  14  L.  J.,  Q.  B.  100. 

Held,  secondly,  that  the  second  plea  only 
admitted  tho  truth  of  the  charges  for  the 
purpose  of  that  plea,  end  that  tho  whole  rec- 
ord showed  no  such  admission,  as  the  truth 
of  tlic  charge  was  put  in  issue  by  dc  injuritl. 
Ih 

Mandamus  to  the  lord  and  steward  of  a 
manor  to  admit  P.  upon  payment  of  the  usual 
fines  and  fees  to  copyhold  estates,  which  wore 
alleged  in  the  writ  to  have  descended  to  her 
as  the  heiress-at-law  of  T.,  deceased,  who  was 
licr  maternal  uncle,  and  the  person  last  seized. 
The  return  alleged  that  the  estates  did  not 
descend  to  P.  as  the  heiress  of  T.,  and  that  P. 
wiw  a  stranger  in  blood  to  T.,  and  not  en- 
titled to  the  estates  whereof  T.  died  so  seized. 
Pica,  that  P.  was  not  a  stranger  in  blood  to 
T.  ns  alleged: — Held,  that  the  plea  was  to 
bo  considered  as  a  distinct  and  single  plea, 
aud  that  it  traversed  an  immaterial  allegation 


in  the  return,  and  was  therefore  bad.  Heg. 
V.  Dendij,  1  El.  &  Bl,  820;  17  Jur.  070;  33 
L.  J.,  Q.  B.  347. 

Traversing  facts  contained  in  return.] — The 
prosecutor  of  a  mandamus,  to  which  a  return 
has  been  made,  having  moved  for  a  concilium, 
and  the  court  having,  upon  argument,  ad- 
judged that  the  return  is  sufficient  in  point  of 
law,  cannot  afterwards  traverse  the  facts  con- 
tained in  the  return.  Bex  y.  London  {Mayor y 
<5<;.),  3  B.  &  Ad.  365. 

The  prosecutor  of  a  mandamus  moved  to 
take  tho  return  oft  the  file,  on  affidavit,  and  on 
objections  made  against  the  validity  of  tho 
return  itself;  the  court,  after  argument  on  tho 
law  and  facts,  ordered,  in  general  terms,  that 
the  rule  should  bo  discharged.  Tho  defend- 
ant then  traversed  the  return.  On  motion  to 
take  the  traverse  off  the  file,  because  judgment 
had  already  been  given  in  favor  of  the  validity 
of  the  return:— Held,  that  discharging  a  rule 
under  the  circumstances  was  not  equivalent 
to  a  judgment  on  concilium,  and  that  the 
prosecutors  were  entitled  to  traverse,  tho 
court  saying,  that  they  did  not  intend,  on  the 
motion,  to  decide  upon  the  validity  of  the 
return  in  point  of  law.  Reg.  v.  Payn,  11  A. 
&  E.  055 ;  8  P.  &  D.  033. 

But  where  the  court  quashes  part  of  a  re- 
turn to  a  mandamus  on  a  concilium,  they  will 
allow  tho  prosecutor  to  traverse  the  other 
part  of  the  return  after  tho  judgment  on  con- 
cilium. Beg,  v.  NorUi  Midland  Bailway  Com- 
pany, 8  P.  (fe  D.  033;  11  A.  &  E.  055,  n.;  3 
Railw.  Ciis.  1. 

A  mandamus  stated  that  L.  was  an  inhabit- 
ant householder,  and  had  paid  all  rates,  in- 
cluding all  such  borough  rates  directed  to  be 
paid  under  5  &  0  Will.  4,  c.  70,  as  had  be- 
come payable  by  him,  except  such  as  had 
become  payable  within  six  months  next  before 
the  81st  of  August ;  that  the  overseers  inserted 
his  name  in  the  burgess  list,  and  that  at  the 
revision  of  the  list  tho  mayor  expunged  it. 
The  return  traversed  the  allegation  as  to  pay- 
ment of  rates,  and  alleged  non-payment  of  a 
certain  borough  rate: — Held,  that  the  title  set 
up  in  the  writ  was  answered,  and  that  a  gen- 
eral traverse  of  the  allegation  in  the  writ  as  to 
payment  of  rates  was  sufficient.  Hex  v.  Dover 
{Mayor),  11  Jur.  710;  10  L.  J.,  M.  C.  07; 
affirmed  on  error,  11  Q.  B.  360;  13  Jur.  884; 
17  L.  J.,  M.  C.  05— Exch.  Cham. 

X>omurror  to  return,  and  argnment  on 
demurrer.] — Where,  on  return  to  a  mandamus 
(to  admit  a  copyholder),  concilium  has  been 
obtained,  and  the  return,  on  argument,  held 
sufficient  in  law,  and  a  peremptory  manda- 
mus awarded,  the  court  will  not,  at  the  in- 
stance of  the  party  making  such  return,  direct 
the  prosecutor  to  demur,  in  order  that  tho 
case  may  go  to  a  court  of  error. '  Bex  v. 
Oundle  {Manor),  1  A.  &  E.  383;  3  N.  &  M. 
484. 

On  demurrer  to  a  traverse  of  the  return, 
the  defendant  may  impeach  the  validity  of 
tho  writ.     Clarke  v.  Leicestershire  and  North- 
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am^rfonMira  Canal  Compnny.  0  Q.  B.   8H;  3 
Itailw.  Cos.  T:lO— Gxrh.  Cliiiin. 

Altliougli  tlio  return  muy  In  in  the  nature 
of  H  <l('murr<^r,  Ilio  cnunicl  (or  tho  crown  je 
entitled  lobc-^in.  Hetv.  St.  Panent* (Churd 
1'milea),  1  N.  &  P.  nO? ;  0  A.  &  E.  HU. 

The  partv  demurring  to  n  minia  is  COlitlcd 
to  1k!  first  tipiird,  na  in  iin  ordinary  rlemiirrcr. 
Heg.  V,  Smith,  5Q.  It.  014;  D.  £11.  504;  13 
L.  J.,  Q.  B.  100. 

Upon  dfinurrcr  to  a  |)lca  to  ft  n-tum,  tlic 
COUK  reruicd  nu  application  at  llio  pros<«ulor 
timt  lie  might  witlidmw  liiit  pica,  nnd  srguc 
till!  qucslion  upon  the  return.  Jley.  v.  York 
{Mai^r.  (fc).  0  Jnr.  I0e2-q.  B- 

Whcra  a  return  is  Bet  down  for  nr-cumcnt 
on  a  coneiliiin),  the  dcfcnd:int  may  tnuO  uli- 
jeclions  til  the  writ  in  mntters  of  snIiHtanrrc. 
Jleff.  y.  PiHitll,  4  P.  &  D.  710;  1  Q.  IJ.  852. 

Impaction  of  documaDta  refairad  to>] — A 
loondamas,  lUo  object  of  tvldeh  is  to  enlnrcu 
n  civil  ri;(lit  is  a  procccdin-;,  in  aid  of  uliicli 
tlio  U  &  13  Vict.  c.  00,  s.  D.  a  ju<l;;e  niny 
grant  iin  order  for  tlie  ia^|>ocli»n  of  docu- 
ments by  either  of  llio  litigLtiit  piirtics,  wlieii 
the  rulurn  to  such  writ  is  traversed,  lieg.  v. 
Aniltn/ale  IlaUicay  CoiajHimj,  17  Q.  B.  057; 
10  Jur.  777. 

Amending  or  withdrawing  rahini.]~A 
clericDl  mistake  mny  be  amended  in  the  return. 
after  the  rclurn  bus  been  Hied.  Het  t.  ij*ma 
liegU  {Mayar,  Ac.),  IDougl.  183. 

Lcjive  may  be  given  tu  withdraw  a  return 
by  consent.     Bee  v.  Darker,  3  Burr.   1870. 

'The  court  will  not  direct  in  what  mauner 
justices  ahnll  make  their  return  to  a  mandu- 
mus;  Imt  if  the  return  niude  loitisiasafQcient 
to  raise,  the  nucstioii  intended  to  bo  agitated, 
tlie  cmirt  will,  at  the  instance  of  tlic  imriy 
inlercslcd,  muke  a  rule,  giving  the  justices 
liberty  to  amend  in  the  i nun uer  required,  if 
tltey  wish  so  to  dn.  Ret  v.  Marriott,  1  D.  & 
It.  160. 

A  rnlo  for  a  mandamus  to  a  magistrate, 
commanding  him  tu  issue  a  ivumint  of  distress 
up<>n  the  gnuds  of  A.,  who  nboned  cause 
i^inst  the  rule,  wis  iniidu  absolute,  and  a 
return  was  subsequently  mode.  The  court 
nllowed  A.  to  nmend  the  i-oturn,  no  toss  of 
time  or  other  injury  being  occasioned  thereby, 
but  not  to  file  a  separate  mtum.  Rer/.  v. 
Poy7;(er,  OJvir.  020;  14L.  J.,  M.  C.  183— 
Q.  B. 

The  court  would  not  nllow  tho  defendant.'! 
in  n  traverse  to  amend  the  return  to  a  manda- 
mus by  setting  fortli  a  different  coostilution, 
wlicri,'  the  application  was  after  verdict,  iies. 
V.  Ofampouiid  {Maijor,  itc),  7  T.  R.   009. 

Quashing  return.]— A  rule  for  quashing  a 
return  to  n  mandamus  need  not  go  into  the 
crown  paper.  Hob  v.  St.  KatltarineU  Dock 
Gompanij,  1  N.  &  AI.  131 ;  4  B.  &  Ad.  800. 

It  is  discretionary  in  Iho  court  cither  to 
determine  tho  validity  of  n  retnm  to  ii 
mandamus  on  motion,  or  tu  onlcr  tho  cause 
to  be  set  diiwn  in  tlic  crown  iwper  for  orgu- 
rnent.     lb. 

In  showing  cause  ogainsta  rule  for  quashing 


a  return,  tlic  ilofeodant  wt^  A 
writ  was  impruprrlj  m      '     " 

If  a  return  c!oii«ijt«u{  wnnil^ 
mil  Iters,  not 

piirt  of  ihem  good  in  Iw  114  |l 
court  mny  quai.b  ibe  mdib  mM4 
only  OS  is  bnd,  and  pal  iW  p 
plead  to  or  traverse  tire  f«t,  i 
hridiie  {Mayor).  2  T.  R  4511;  4  Bi 
l',.Jtes\.   Tor^t  (Jfiiyori,  5T.  a.K 

The  court  may  qaa^i  fart  da 

prosecutor  to  traverss  {*irt  «f  then 
the  judgment  on  CKneilinm,    tt^t. 
MUland  Jlailieay   Ofrnpany.  IP.  ADM 
11  A.  &  E,  033,  n. ;  2  Kailw.  Cm.  I 

On  showing  caosc  agxiBHtarakivfL 
ing  tho  return,  affidavits  oboM  tr  ■!' 
AVj-  v.  Ilarham  Jtoadt  ( TntUa).  1  J«  »• 
Q.U. 

When  a  rY'turn  is  not  frinokv  «■ 
faro  of  it,  it*  validity  must  br  urH  "i 
eoncilium,  and  not  on  a  rule  tot  ^Mtil 
the  return.  Reg.  v.  SL  iyteUxa't.Si^m 
(  Warden*.  Ac.),  A  N.  St  P.  IM. 

Nor  will  the  court,  in  sadi  c*Mv«ii 
retnrn  to  be  taken  off  the  file,  oa  iteff* 
of  ila  being  a  contempt  of  cniifl,  m  di* 
by-iffldnvits.  Rim.  t.  Payne,  31I.ftF.I 
1  W.,  W.  &  H.  103. 

The  court  wilt  not  quash  a  relamtoii 
diimua  (which  directs  nn  inferior  tnM 
give  jiEilgmeni  nn  an  indictment)  mrtdi 
cause  it  Btatt^s  nn  erronenus  jtKl<:tD«it  ^ 
below;  bat  a  writ  of  error  must  be  bn«? 
reversi^  that  judgment.  Hex  r.  IF.  B.  1 
•ihirt  (Jii-tita,),  7  T.  11.  407. 

Judgment,] — Under  0  Anne,  c.  SO,  i 
Will.  4,  c.  21,  B.  3,  judgment  non  oU 
veredicto  may  be  given  for  the  p^irty  n» 
return  to  a  manJumus.  Rrif.  v.  Ddrii 
Sc/i-xd  {Oorer/iora).  0  Q.  Ii.  083. 

WIk-u  a  mandamus  had  been  issuct), ' 
ought  nut  to  have  issued,  oguin^t  a  r 
company  for  making  a  rood,  auU  ihiM 
merely  traversed  a  ])nrt,  ami  tho  issw 
raiseil  hud  been  found  against  the  com 

awarded:— Hekl,  1 
court  being  satisfied  thai  the  mandamu! 
onght  nut  to  have  issued,  liad  propc 
versed  llie  whole  judgment.  Rnj.  v. 
riislrrn  Rnilicaij  Campany,  4  II.  L.  Coi 
17  Jnr.  il31. 

As  to  prorcedings  upon  mandamus 
tiuns. — sec  this  title,  L,  1;  upon  percl 
niandaraiis,— ace  this  title,  II,,  3. 


n.   Peremptory  Mandamus. 

Issuing.]— [By  0  A  7  Vict.  c.  f!7.  a 
cctioii  or  suit,  or  any  other  proeeedingt, . 
fomincneed  or  protttaUd  again*!  anffpe 
jTitonli  tf  AnfuneBer,  .for  or  h/  reantin  of  an 
ihne  in  oheilicaee   to  any  jmmipl^rjf  i 
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*feP9mtm  issued  hy  any  court  honing  authority 
-  t*ff  tJDT^its  of  mandamus.} 
^  ^  v*i  te  court,  if  it  doubts  whether  a  mandnmtis 
'^r  *ld  or  should  not  be  granted,  will  not 
^/S^  ct  It  to  issue  merely  in  order  that  justices 
•  *  K .  '  make  a  return  and  be  protected  by  this 
^^^v-v.  ate,  if  a  peremptory  mandamus  should 
^''*^  .  -  »e  uii<i  be  obeyed.  lieff,  v.  Dartmouth,  5 
n/»r.     B,   H78. 

^^  \.  party,  whow  right  to  an  office  has  been 
121^  ^'ttblished  by  a  verdict,  cannot  have  a  ner- 
P  {^  ^  t\^t<>ry  mandamus  to  restore  him  to  his  office 
^/'  itil  he  has  signed  judgment  in  the  action. 
/\/   snie  V.  Bowles,  1  H.  &  W.  684. 

A.     peremptory    mandamus   will    not    be 

warded,    until  the  proceedings  on  the  first 

'tandamus  nre  complete.     Eeff,  ▼.  Baldwin,  8 

w.   &  B.  947;  8  P.  &  D.  124;  1  W.,  W.  &  H. 

S81. 

The  court  granted  a  peremptory  mnndamus, 
in  the  first  instance,  to  the  bailiff  of  the 
Honor  of  Pontefract.  to  deliver  up  the  corpse 
«»f  a  person  who  had  been  committed  to  his 
^  ' '  custody  under  a  ca.  sa. ,  and  which  he  detained 
*^t:  on  the  ground  of  certain  fees  due  to  him  re- 
f^.  maining  unpaid.  Wah^/ield  {In  re  Bailiff), 
'f-  1  O.  &  D.  566;  5  Jur.  989;  8.  C,  nom.  Beg, 
r      V.  Ifcas,  1  Q.  B.  246. 

An  attachment  was  ordered  against  the 
mayor  of  n  corporation,  for  not  muking  a  re- 
turn to  a  peremptory  mandamus  witliin  the 
time  prescribed  by  the  writ,  though  there  was 
no  personal  service.  Bex  v.  Fowey  {Mayor, 
dbe.),  5  D.  &  R.  614;  2  B.  &  C.  684. 

The  court  will  not  grant  a  peremptory  man- 
damus to  reinstate  a  person  in  a  corporate 
office,  though  the  return  made  may  be  objec- 
tionable or  defective  in  point  of  form,  if  the 
facta  stated  on  that  return  justify  the  court 
iu  refusing  the  mandamus  as  matter  of  dis- 
cretion ;  such  as  to  compel  the  corporation  to 
restore  an  officer  whom  they  would  be  bound 
immediately  to  remove  in  a  more  formal 
manner.  Bex  v.  Bristol  (Mayor),  1  D.  &  R. 
889;  8.  a,  nom.  Bex  v.  Griffiths,  6  B.  <&  A. 
731.  And  see  Bex  v.  Bank  of  England,  2  B. 
&  A.  620. 

When  a  mandamus  is  addressed  to  church- 
wardens during  their  year  of  office,  and  dis- 
obeyed by  them  during  that  period,  it  is  no 
reason  for  refusing  a  peremptory  writ  that 
their  year  of  office  has  expired.  Beg,  v.  AUeTi, 
27  L.  T.,  N.  S.  707;  8  L.,  Q.  B.  69;  42  L. 
J.,  Q.  B.  87;  21  W.  R.  190. 

Quashing.] — ^Aiter  judgment  for  the  crown 
on  a  return  to  a  mandamus,  the  defendants 
having  voluntarily,  and  with  the  prosecutor's 
consent,  done  the  act  enjoined,  the  court  will 
quash  a  peremptory  writ  of  mandamus  as  un- 
necessary and  an  abuse  of  the  process  of  the 
court.  Bag,  v.  Saddlers'  Company,  4  B.  &  S. 
570 ;  83  L.  J.,  Q.  B.  68. 

Bisobediflnce.]— A  return,  stating  an  excuse 
for  non-compliance  witli  a  peremptory  writ, 
is  inadmissible.  Beg,  v.  Poole  {Mayor,  dkc.), 
1  G.  &.  D.  728;  8,  0.,  nom.  Beg.  v.  Ledgard, 
1  Q.  B.  016, 

There  cuiinot  be  u  return  to  a  peremptory 


mandamus.     Bog.  v.  Hudson,  0  Jur.  845 — Q. 
B. 

An  attachment  cannot  bo  granted  against 
the  mayor,  aldennen  and  burgesses  of  a 
borough,  for  disobedience  to  a  peremptory 
writ  requiiing  them  to  pay  a  sum  of  money 
secured  by  a  compensation  bond  under  tlie 
corporation  seal,  but  the  particular  individ- 
uaU  who  have  been  concerned  in  disobeying 
the  writ  must  be  named  in  the  rule  for  the 
attachment.  Beg.  v.  Poole  {Mayor^  Ac,),  1  G. 
&  D.  728;  8.  O.,  nom.  Beg,  v.  Ledgard,  1  Q. 
B.  616. 

Review.] — Upon  the  award  of  a  peremptory 
mandamus  error  will  not  lie,  there  being  no 
plea  to  it,  and  it  therefore  not  being  in  the 
nature  of  a  judgment.  Duhlin  (Dean,  dc.)  v. 
Bex  (in  error),  1  Bro.  P.  C.  73. 

A  writ  of  mandamus  is  a  prerogative  writ, 
and  not  a  writ  of  right,  and  the  granting  of 
it  is,  in  that  sense,  discretionary.  Beg.  v.  All 
8aints^  Wigan  {Churchwardens),  1  L.  R.,  App. 
Cos.  611;25  W.  R.  128;  85  L.  T.,  N.  S.  881 
— H.L, 

The  exercise  of  this  discretion  cannot  be 
questioned,  but  the  grant  of  a  peremptory 
mandamus  is  a  decision  upon  a  right,  declar- 
ing what  is  and  what  is  not  lawful  to  be  done, 
and  such  decision  is  subject  to  review.    2  b. 


4.  Damages  and  Costs. 

Right  of  prosecutor  to  damages  and  costs, 
generaUy.]— An  action  will  lie  for  a  sup- 
pressio  veri  in  a  return,  as  well  as  for  an 
allegatio  falsi.  Bex  v.  Zyme  Begis  {Mayor, 
cfcc),  1  Dougl.  149. 

Though,  by  9  Anne,  c.  20,  s.  2,  the  prosecu- 
tor of  a  mandamus,  to  which  there  is  a  return, 
and  issue  taken  on  the  facts  therein,  had  an 
option  to  try  the  question  in  the  same  county 
in  which  he  might  have  brought  an  action  for 
a  false  return,  yet,  if  all  the  material  facts  are 
alleged  in  one  county,  and  issue  taken  there- 
on there,  he  cannot  issue  the  venire  facias 
into  another  county,  though  he  might  origi- 
nally have  alleged  tlio  facts  there,  and  have 
there  brought  his  action  for  a  false  return. 
Bex  V.  Newcastle-upon-Tyne  {Mayor,  dc.),  1 
East,  114. 

A  party  who  has  been  removed  from  being 
a  member  of  a  corporation,  and  who  has  been 
restored  by  mandamus,  cannot  maintain  an 
action  for  damages  against  the  members  of 
the  corporation  who  removed  him  by  an  act 
done  in  their  corporate  capacity,  nor  recover 
the  costs  of  the  mandamus.  Barman  v.  Tap- 
penden,  1  East,  655 ;  8  Esp.  278. 

All  prosecutors  of  a  mandamas  are,  by  1 
Will.  4,  c.  21,  entitled  to  damages  and  costs, 
whether  an  action  for  a  false  return  can  be 
sustained  by  them  or  not.  Beg.  v.  Fall  {in 
error),  1  Q.  B.  6:i6;  2  G.  &  D.  808;  18  L.  J., 
Q.  B.  187— Exch.  Cham. 

The  jury  having  omitted  to  find  damages 
on  a  traverse  to  a  mandamus: — Held,  that  the 
ju<lge  who  tried  the  cause  might  ordor,  from 
his  recollection,  the  verdict  to  be  entered  oa 
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m  c«al«.]— {Bj  1 
I  iirrpiieatimuyor 

_  ■»!/■,  (he  tMU  of 

,  ,,Ti     M  -rU  h»  ijTanteA  or 

.      ,    vM   ,1   tht  «rif,  if  tht 

^  .  .,™  !u  cmtH  U  nuthor- 
.    ..  cu    y  mit/m  ami  to  whom 

.™"«rt.*e  tr  its  discretion, 
>  .Ht  ^NiAviMtvre,  altbongh 
iia  auuOit'ul  quwliona  of 
t.  I.  .u>  It.  JKt]f.  V.  ^-  &Di0ur'<, 
,....«.*.  <te.).  8  N.  &  P. 
,..;   :  W.,  W.  4  H.  834;  2 

,  .iv.iu*jttr,  endowed  under 
.......   Htj  ubliged  to  come  be- 

,  ..   naujunttis  to  obtain  their 

.^.    \   turliument,   tlic  court 

.  .1  »  ^  luandarauB,  alinwing 
.  i'.i..>;  t»  tho  writ,  is  mode  by 

'.  1  luiish,  if  tlio  return  is 
.,..v  iu  jtninting  costs,  will 

.  iio  iututbitants  joined  in 
...1,  Mid  matkt  the  rule  for 

,.„:i.,t    EllUUt.        lit. 

■.^aitxii  bylaw  topronounco 

.,..■1  [Willis,  is  brought  before 

..  .1.  iL  iiu|Higaii'.g  such  decis- 

■u.u   in.   tliat  liD  sbolt  havo 

.K...i..afail«.     Sasv.  Bi-idg- 

,.  L.1.1  ludjifDent  on  return  to 
,. Hit*  will  glvo  costato  the 
.  ;(,i>una  A  v«ry  ttrong  ground 
,  ^i.'tkH  on  the  other  side. 
i..,.,^r.  *ft),  IQ.  B.  751;  a 
.  i.u,  SSI.  8.  P.,  Jto?-  *■ 
.    (ut^uuy  Omnpany,  8  Bulw. 

4  ^^■Jr|ulNtIAn  to  mdmit  n 
,^  it  vMlom  in  favor  of 
,r  liihitliiuiit  householders. 
iii^  I'lKiom,  and  that  the 
\i  luhdjlinnt  and  a  houae- 
...tiiw*  woru  bikcn  on  this 
IV  otwrtlnu  ihe  custom; 
r.vvutw   WW  0  liarisliionor; 


third,  that  be  wu  a  houMboIder.  The  fa 
issue  was  found  for  the  owponUion,  and  th 
other  two  issues  for  the  pro««;ut€ir: — Held 
that  lie  was  not  enlilleil  lo  tbe  ca^%  of  \h 
issues  on  whicli  lie  hud  succreeded,  nnOcr  ' 
Anne,  c.  IB;  9  Anne,  c.  20;  or  Beg-  G™.,  H 
T.  S  Will.  4,  r.  74;  or  4  Will.  4-  Beg.  t 
Malmetbury  (Mayor,  tte.j,  3  G.  &  D.  483;  J 
Q.  B.  flTT;6  Jur.  1107. 

Judgment  of  ouster  baviDg  been  given  ifi  i 
quo  warranto  Bgainst  a  person  exercising  ttii 
offico  of  an  atdemiHti  of  &  borougli,  and  iIm 
town  council  having  failed  to  till  up  tb( 
vacancy  within  ten  days,  and  having  *ubse- 
qnently  declined  to  do  so,  the  relator  obtainHl 
a  muodamus  commanding  tliem  to  bold  ta 
election  tor  that  purpose,  which  was  obeyci 
The  court  ordered  the  defenduutfl  to  pay  ilie 
costs  of  the  mandnmuB  to  the  [irostcuior. 
Jttff.  V.  Cambridge  (Mayor,  4t:c.),  4  Q.  R  801; 
9  Jur.  11;  14  L.  J.,  Q.  B.  83. 

AStliough  the  costs  of  obtaining  a  writ  tf 
nutudmnus,  where  cause  is  shown,  nrc  in  tbc 
discretion  n[  the  court,  yet  Ihcy  ou^lit  to  bt 
given  to  the  successful  party,  unless  there 
nro  strong  grounds  to  the  couirary.  Ay.  r. 
Uar,>en,  1  B.  C.  C.  314;  18  Jur.  147;  23  L 
J.,  Q.  B.  127. 

Where  cause  is  shown  against  a  rule  for* 
.mandamus,  the  court,  in  the  cxerriw  of  lis 
djsci'ction,  will  in  general  order  costs  to  be 
pakl.  by  Ihnt  party  to  Iheap|ilicMti>n  whou'ff- 
mately  fails  to  llmt  party  who  ultimately  suc- 
ceeds, but  tho  rule  is  not  invariable.  A9. 
V.  Surrey  (Juttiee»),  9  Q.  B.  37 ;  10  Jur.  43J; 
16  L.  J.,  M.  C.  117. 

Where  a  mandamus  has  been  applied  for  to 
justices  at  sessions,  to  cumpel  them  to  per- 
form an  act  Ibey  (.■rroiiunuslj  supposed  ilicy 
had  no  power  to  do.  if  the  party,  io  wlio^ 
favor  sueli  decision  is  given,  opposes  tlie 
application  for  the  writ  unsucccssfullj,  the 
geneml  rule,  that  an  untuicceEsful   parly  must 

Ky  all  the  costs,  is  applicnl>lo.  Beg.  v.  Cuw- 
■Itiiul  (Jiutieet),  and  Seg.  v.  l/mcathirt 
(JtiUimi),  a  New  Scss,  Cas.  203 ;  2  B.  C.  Rep. 
387;  5  D.  &  L.  430;  13  Jur.  1U48;  17  L.  J., 
M,  C.  laa— Wiglitraau. 

The  rule  is,  thiit  where  an  applicatioa  for 
a  mnndnmua  is  mndo  nnd  opposed,  the  undac- 
cBssCul  iMirty  pays  costs,  esfcpl  undur  very 
particular  circumstances.  lieg.  v.  Ssrreg 
iJtaticea).  14  Q.  B.  081;  3  New  Bess.  Cas. 
377;   14  Jur.  457;   19  L.  J..  M.  C.  171. 

The  court,  in  the  exercise  of  its  discretion, 
will  generally  ordi-r  Ihnt  tho  costs  of  a  miui- 
damus  shall  be  paid  to  the  sueccRsful  part;. 
This  rule  applies  when,  on  tiic  one  bnnd. 
there  has  been  a  wroiigrul  refusal  lo  do  Ihe 
act  which  the  cimrt  afterwards  compels  tho 
party  to  dn;  or  when,  on  tlic  other  iiand,  Ihfl 
party  applying  for  the  writ  fails  on  a  discus- 
uou  of  tile  merits.  In  either  case,  however,  it 
isessenliat  that  noblnmushiiuld  have<tttJicIii»l 
to  the  successful  jmrty.  Iteg.  v.  iMsyridge,  1 
Jur.,  N.  S,  84;  24  L.  J,,  (j.  B.  73— B.  C- 
Cronipton. 

A  rule  hail  been  otitnincd  calling  upon  B. 
and  certain  justices  uf  the  couuty  uf  SuSallt 
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to    slmo5T  caasc  why  the  justices  should  not 
Isstics  n.  distress  warmnt  against  B.  to  levy  the 
axnount  of  a  poor- rate.     B.  showed    cause 
Ki%:»iii8^  the  rule,  upon  the  ground  that  the 
pretnises  in  respect  of  which  he  refused  to 
pay  xtke  rate  were  not  within  the  jurisdiction 
ot  t.tie  magistrates,  as  they  were  in  the  county 
of  ^^orfolk,  and  not  in  the  county  of  Suffolk. 
TKe  irule  was  made  absolute  in  order  that  the 
f  ac1»  might  be  determined  in  some  other  way. 
^    ^warrant  was  accordingly  issued,   and  a 
levy     made  upon  B.'s  goods,  which  he  re- 
plevied, and  the  cause  went  down  for  trial  at 
ilie    assizes,  the  issue  being,  whether  or  not 
'tlfte  premises  were  in  the  county  of  Suffolk. 
The  jury  found  in  favor  of  B.,  and  thereu|)on 
lie  applied  for  the  costs  incurred  in  resisting 
tlie    original  rule: — Held,   that    he  was  en- 
titled to  such  costs.    Heff,  v.  GrecU  Tarmouth 
(J'itsticeti),  1  Jur.,  N.  8.  476— B.  C— Coleridge. 
^Where  magistrates  are  present,  but  take 
no  part  in  the  proceedings,  the  application 
ajg^inst  them  will  be  discharged,  with  costs. 
ne^,  V.  Radnor,  8D.  P.  C.  717;  4  Jur.  460— 
B.  C. 

It  is  a  general  rule  that  unsuccessful  appli- 
cations against  magistrates  are  discharged 
"with  costs.    lb. 

The  court  has  power,  under  1  Will.  4,  c. 
21,  8.  6,  to  give  the  costs  to  the  defendant  as 
-well  as  to  the  prosecutor  of  a  mandamus. 
Reg.  V.  Dartm&uth  (Mayor,  dc),  2  D.,  N.  S. 
980;  7  Jur.  629;  12  L.  J.,  M.  C.  83— B.  C— 
Wi^htman. 

Where  the  prosecutor  omitted  to  proceed 
with  a  mandamus  after  a  return  hod  been 
made,  the  court  compelled  him  to  elect  either 
to  proceed  or  pay  the  costs  of  the  mandamus. 
Ih. 

The  rule  that  a  party  who  unsuccessfully 
opposes  a  rule  for  a  mandamus  to  set  right  the 
decision  of  an  inferior  court,  must  pay  the 
costs  occasioned  by  the  mandamus,  applies  to 
a  party  showing  cause  in  the  first  instance. 
Beg,  ▼.  Derby  Heoorder,  2  L.,  M.  &  P.  292— B. 
C. — Wightman. 

The  right  to  the  costs  of  a  mandamus  to 
sessions  to  hear  nn  appeal  does  not  depend 
upon  whether  or  not  cause  has  been  vexa- 
tiottsly  shown  against  the  rule  for  the  writ^  but 
whether  cause  has  been  unsuccessfully  shown. 
Beg.  T.  Middleeex  {Ju9tieee\  15  Jur.  907;  20 
L.  J.,  M.  C.  42— B.  C— Coleridge. 

By  a  drainage  act  commissioners  were 
ordered  to  administer  an  oath  to  newcom- 
nisffloners  elected.  On  a  mandamus  requir- 
ing a  commissioner  to  swear  in  a  person 
alleged  to  be  elected,  the  defendant  returned 
that  the  party  was  not  elected;  and,  on  a 
traverse  taken  on  the  return,  the  defendant 
bad  the  verdict  and  judgment:— Held,  that 
the  defendant  was  entitled  to  costs  of  showing 
cause  upon  the  rule  as  part  of  the  general 
costs,  without  special  application  and  order 
UDdcr  1  Will.  4,  c.  21,  s.  6.  Beg.  v.  KM,  1 
Q.  B.  660. 

Where  a  party  unsuccessfully  opposes  a  rule 
for  a  mandamus  to  set  right  the  sessions,  who 
bsTu  wrongly  decided  a  matter  in  his  favor, 


he  will  in  general  be  made  to  fivy  the  costs  of 
the  mandamus,  unless,  purhaps,  the  matter  is 
wnmgly  decided  by  the  court  itself,  unin- 
fluenced by  any  improper  objection  on  his 
part.  Beg.  v.  Cheshire  {Jueticee),  5  D.  &  L. 
426;  2  B.  C.  Rep.  186;  12  Jur.  161— B.  C— 
Wightman. 

Upon  a  rule  for  mandamus  to  inspect  the 
register  of  a  company  by  one  of  its  proprietors, 
the  company  opposed  on  the  ground  that  the 
applicant  was  prompted  by  improper  motives. 
Although  the  majority  made  the  rule  absolute, 
one  of  the  court  expressed  his  opinion  that 
the  object  of  the  application  was  not  justifi- 
able, and  dissented  from  the  decision : — Held, 
that  this  was  no  ground  for  setting  aside  the 
ordinary  rule,  by  which  costs  are  given  to  the 
successful  party.  Beg.  v.  Wilts  and  Berks 
Car<d  Navigation,  80  L.  T.,  N.  S.  498— Q.  B. 

When  a  writ  of  mandamus  is  opposed,  the 
court  will  in  all  cases  grant  costs  against  the 
party  so  opposing  it,  even  when  the  opposi- 
tion is  withdrawn  before  the  time  for  the 
argument  of  the  rule  arrives.  Ludlow  Union 
(Suardians)  v.  Birmingham  Union  {Guard- 
ians), 31  L.  T.,  N.  S.  687;  44  L.  J.,  M.  C. 
48. 

When  no  cause  is  shown  a  different  rule 
may  be  adopted.     Jb. 

What  coats  allowed.] — The  costs  of  a  writ  of 
mandamus,  whether  such  writ  shall  be  granted 
or  refused,  and  also  if  the  writ  is  issued  or 
obeyed,  are  not  alone  the  costs  in  applying 
for  and  of  the  writ  itself,  but  also  include  the 
costs  of  the  return  and  subsequent  proceed- 
ings. Beg.  V.  8t.  Paneras  {Churchwardens  and 
Overseers),  2  D.,  N.  S.  955;  7  Jur.  1060.  8. 
P.,  Beg.  V.  Scott,  1  D.  &  L.  212;  7  Jur.  993— 
B.  C— Wightman. 

A  sheriff,  on  a  compensation  case  under  a 
railway  act,  directed  the  jury  that  the  claim- 
ant's case  was  not  within  the  act,  and  they  so 
found,  A  rule  was  afterwards  made  absolute 
for  a  mandamus  t4>  the  sheriff  to  execute  the 
inquiry,  upon  the  ground  that  he  was  mis- 
taken : — Held,  that  the  parties  opposing  the 
nile  for  a  mandamus  should  not  pay  the  costs 
of  the  other  side  in  moving  and  making  that 
rule  absolute,  as  the  necessity  for  the  rule 
arose  from  the  mistake  of  the  judge.  Beg.  v. 
Middlesex  (Sheriff),  6  Q.  B.  365;  3  l^ilw. 
Cas.  896;  13  L.  J.,  Q.  B.  14. 

Application  for  costs.] — In  every  case  in 
which  the  court  shall  grant  a  rule  for  the  pay- 
ment of  costs  occasioned  by  the  application 
for  any  writ  of  mandamus  or  the  proceedings 
thereon,  or  to  compel  any  person,  not  a  party 
to  an  original  rule,  to  pay  the  costs  of  such 
original  rule,  such  rule  for  costs  shall  be 
drawn  up  on  rending  all  the  affidavits  filed  in 
support  of,  and  in  opposition  to,  the  original 
rule.  Reg.  Gen.,  E.  T.  6  Vict  1843,  Q.  B.; 
8  Q.  (&  D.  612. 

It  isorderod  that  application  for  costs  of  a 
mandamus  shall  be  made  within  two  terms  of 
the  obeying  of  the  writ.  Reg.  Gen.,  Q.  B., 
T.  T.  1867;  7  B.  &  8.  899.     Sec  Beg.  v.  Kent 
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iJMtlea).  80  L.  J.,  M.  C.  130;  10  L.  T.,  N. 
a  333;  15  W.  11.  743. 

Tliu  tfcticriil  practice  upon  makb^  absolute 
u  lulu  for  A  mandamus  ia  not  lo  givo  costs, 
Imt  to  require  u  separate  motion  to  Ik  mude 
for  tliem;  yet  tc  lie  re,  upon  making  sucli  rule 
iibsiilutc,  it  appears  tliut  tlie  litigation  is  at 
nn  end,  the  court  will  not  requiio  a  separate 
iiiolion  lo  be  made  for  the  cost^,  but  will  give 
tlii-m  OS  a  part  of  the  rule.  Heg.  v.  Briffliton 
and  South  Coait  Railaay  Company,  10  L.  T., 
N.  S.  4M-Q.  B. 

But  wbere  uo  cause  was  shown  ngainst  a 
rule  for  a  mandamus,  and  it  apiieaied  from 
uflldavits  that  tlic  liligatiou  wub  HubBtantially 
at  an  end,  the  court  made  tlio  rule  abiioluti-, 
Willi  coals,  and  did  not  require  a  separate 
applicution  for  costs.  lieg,  v.  Eatt  Angliafk 
tiitUaay  Company,  2  EL  &  Bl.  479;  18  Jur. 
00. 

A.  rule  nisi  was  obtained  for  a  mandamus, 
commanding  a  magistrate  to  hear  a  claim 
iigaiost  a  railwaj  company  for  compensation 
under  tlicir  railway  act,  which  rula  was  op- 
posed by  the  company  only,  and  made  ab- 
jjiilute.  A  maudomus  issued  thereon.  After- 
words the  prosecutor  applied  for  tlie  costs  of 
Iii9  application  for  the  mandamus  and  of  the 
writ,  but  did  not  show  what  had  been  done 
sineo  the  mandamus  issued,  or  account  for 
not  Stating  the  proceedings  further,  and  costs 
were  refused.  Iteg.  v.  Bingham,  4  Q.  B.  877 ; 
3  Hoilw.  Caa.  390. 

On  motion  for  costs  of  a  mandamus  the 
lii'osecutor  cannot  refer  to  affidavits  used  by 
liim  in  applying  for  the  mandamus,  unless  the 
rule  for  costs  is  drawn  up  on  reading  such 
atlidavits.  Beg.  v.  Feta-houaa  {Mtuter,  i£e.), 
1  Q.  B.  314;  S  Jur.  408. 

Wliere  a  rule  to  pay  the  costs  of  a  manda- 
mus has  been  discharged,  on  the  ground  that 
:in  afBdavit  on  which  it  wiks  movud  is  de- 
fuctirety  entitled,  the  court  will  hear  a  fresh 
application,  but  not  where  the  defect  of  form 
Is  in  Ibo  body  of  the  afBdavit.  £eg.  v.  Great 
Wltterii  liailicag  Company,  D.  &  HI.  471 ;  0  Q. 
B.  507;  ID.  &L.  712;  8  Jar.  107;  13  L.  J., 
Q.  B.  129. 

Ooata  upon  award  of  a  poramptoiy  manda- 
mus.]— Upon  a  judgment  awarding  a  per- 
emptory mandamus,  the  costs  are  not  tliote 
itnarded  at  the  discretion  of  the  court,  under 
1  Will.  4,  0.  21,  s.  e,  but  are  the  general 
costs,  under  s.  4.  Reg.  v.  Botith-Eattem 
liailway  Company,  4  B.  h.  Cos.  471;  17  Jur. 
DOl. 

Obtaining  ••citrlty  for  coats.] — The  court 
will  not  compel  a  relator  to  give  security  for 
costs,  be  being  interested  in  the  matter  in 
question,  on  the  ground  of  bis  poverty, 
(If  that  other  persons  hud  induced  him  to  ap- 
ply forthe  writ,  lieg.  V,  MalmeAury  {Mayor), 
U  D.  P.  C.  350;  6  Jur.  30S-B.  C. 

On  an  application  by  rate-payers  of  a 
borough  for  a  mandamus  to  Che  corporation 
to  obtain  payment  of  moneys  due  to  them  un- 
der certain  local  acis,  the  rule  was  discharged, 
upon  the  terms  that  the  applicants  should  be 


at  liberty  to  take  legal  proceedings  in  tl 
name  of  the  cor|>oraiion,  on  giving  Uwib  t 

indemnity  to  the  snlisfuctioa  of  tlic  coruoi 
and  oltorney  of  the  cuurt,  who  filed  ll 
amount  ut  300/.  A  mandamus  having  imm 
accordingly  on  the  prosecution  of  llie  corp 
ration,  ami  juJfnaoot  having  been  gireo  b 
the  crown,  which  was  reversed  in  (he  £i 
chequer  Chamber,  and  a  writ  of  cmif  u»  il 
HoiLse  of  Lorils  b<^ing  pending,  aud  the  c 
pcnacs  <jf  the  mandamus  having  excectir 
300/.,  ihi!  court  made  a  rule  sJieoItii«  to  ii 
creaRc  ilic  eecuriry  lo  such  sum  as  tliccoiani 
and  ationiey  of  the  court  should  tliinlc  muM 
able.  AV7.  V.  Commi«m,erM  of  Part  of  S»^ 
amptaii,  Ii  U.  &  8.  407. 
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Royal  manoti.]  Tlio  Queen  remuns  lady 
of  the  ro3-ul  manors,  nottvilhstiindtng  lOGco. 
4,  c.  C3.  whereby  powers  over  crown  huidi 
aro  conferred  on  the  Commisiioners  of  Wood* 
and  Forests.  Beg.  v.  I'amM,  4  P.  4  D.  TIB; 
1  Q.  B.  U.i3. 

Tliat  iict,  giving  commissioners  the  man- 
agomeiii  of  llie  hind  ru venues  of  the  crown, 
does   nut  ilivcst  the   legal  csliLte  out  of  ibe 

QraDt  and  incidents)  nature  and  extenld 
rights  of  lord,  generally,]— A  ft-malc  infint. 
tenant  fi>r  life  in  possession  of  a  manor,  hut 
BubJL'ct  to;i  legal  term  of  1000  years,  vtstedin 
trustcf,.  for  securing  annuities,  and  also  sub- 
ject to  :\  provision  for  the  receipt  by  the  trust- 
ces  of  tliu  rents  during  the  minority,  and  fur 
the  ii|)iili.rition  of  a  limited  sum  Ihcreoiil  for 
her  Riiiintenance,  is  the  lady  of  the  manor. 
Grii/g>  v.   Gil-'on,  14  W.  R.  810— V.  C.  W. 

Bemhle,  that  an  office  of  trust  under  tlie 
croitn  ciinnut  bo  annexed  lo  n  tnonor.      AH, 
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▼.  Mathitu,  4  Kay  &  J.  579;  4  Jar.,  N. 
B.  ^"^S;  27  L.  J.,  Clinnc.  761. 

Tlie  demesne  lands  of  a  maiv>r  previously 
^v'^^Qted  in  fee  do  not  become  reunited  to  the 
naanor,  if  purchased  by  the  lord,  as  they 
'otxld  do  if  they  had  reverted  to  him  by 
eat.  Ddaeh^rcii  v.  DdacheroU^  11  H.  L. 
I.  62;  10  Jur.,  N.  S.  886;  18  W.  R.  24;  10 
r.^   T,,  N.  8.  884. 

Xf  the  demesne  lands  of  a  manor  are  treated 

in  a,  conveyance  of  them  in  fee,  as  a  distinct 

property,  as,  for  instance,  being  conveyed  by 

"tbe  lord  in  fee  without  being  accompanied  by 

^  <ieclaration  o(  the  feoffor's  title  us  lord,  or 

l>eiiig  described  as  lands  held  of  the  manor, 

but  only  as  lands  situate,  lying,  and  being 

^within  the  manor,  they  are  severed  from  the 

manor,  and  cease  to  form  part  of  it,  although 

the  rents  and  dues  may  remain.     Ih, 

On  re-purchase,  by  the  lord,  of  the  fee- 
Bimplc,  he  will  Ijold  of  tlie  chief  lord.     lb, 

Tliey  will,  on  such  re-purchase,  again  form 
part  of  the  manor,  so  as  to*  pass  under  that 
description  made  in  a  will  dated  anterior  to 
the  purchase.     lb. 

The  grant  of  a  court  baron  involves  the 
gprant  of  a  manor,  for  it  implies  the  existence 
of  freeholders  of  the  manor,  holding  under 
the  lord,  and  owing  suit  and  service  to  him. 

Unascertained  and  undefined  advantages 
will  pass  under  the  general  words  by  a  grant 
of  a  manor,  although  not  in  the  contempla- 
tion of  either  party  at  the  time.  Thus,  for 
instance,  the  minerals  in  the  lord's  waste 
would  pnss,  although  their  existence  was 
neither  known  to  nor  suspected  by  any  of  the 
piirties  to  the  contract;  so  also  the  advowson 
to  a  living  will  pass  with  a  manor  by  general 
words,  though  not  specifically  named  in  the 
grant.  AU,  Gen,  ▼.  Ewdme  Hospital^  17 
Beav.  366;  22  L.  J.,  Chanc.  846. 

In  1700,  an  advowson  appendant  to  a  manor 
was  sold  and  assigned  for  the  residue  of  a 
term  of  500  years,  created  in  the  manor  and 
advowson  in  1745,  and  which,  except  as  to 
the  advowson,  ceased: — Held,  that  this  did 
not  sever  the  appendancy,  and  that  the  ad- 
vowson passed  by  a  subseqtient  release  of  the 
manor  with  genei*al  wordk  Cooper  v.  Ear- 
rimn,  2  Kay  &  J.  86. 

The  term  ''demesne  lands''  propel ly  signi- 
fies lands  of  a  manor  which  the  lord  either 
has  or  potentially  may  have  in  propriis  mani- 
b«i8.  AU.  GeA.  V.  Parmmsy  2  C.  &  J.  27»;  2 
tyr.  223. 

A  grant  of  a  reputed  manor  will  not  pass  a 
freehold  interest  in  the  wastes^  nor  in  any 

rific  tenement  possessed  by  the  grantor, 
d.  ClfvyUm  t.  Williams^  11  M.  A  W.  803; 
12  L.  J.,  Exch.  420. 

A  bishop  who  had  free  warren,  by  prescrip- 
tioc,  over  the  demesne  and  tenemental  lands 
of  a  manor  whezcof  he  was  seized  jure  ec- 
clesiie,  accepted  a  grant  from  the  crown,  to 
himself  and  his  successors,  of  free  warren  over 
the  demesne  lands  of  all  liia  manors  in  Eng- 
land:— Held,  that,  if  the  grant  could  have  the 
effect  of  extinguishing  the  prescription  as  to 

Vol.  VI  .—23 


the  demesne  lands,  it  could  not  affect  it  over 
the  other  lands  of  the  manor.  CarnaTvoa  v. 
mUboU,  13  M.  &  W.  313;  14  L.  J.,  Exch. 
233. 

Where  a  private  river  runs  through  a  manor, 
the  presumption  of  law  is,  that  each  owner  of 
land  within  the  mnnor  nnd  on  the  bank  of 
the  river  has  the  ri<;ht  of  fishing  in  front  of 
his  land ;  and,  if  the  lord  cluims  a  several 
fishery,  he  must  make  out  that  claim  by  evi- 
dence. lAimb  V.  Newbiggin,  1  C.  «&  K.  549^ 
Pollock. 

Prom  the  words  of  a  deed  under  which  the 
lord  claimed,  it  was  attempted  to  raise  a  pre- 
sumption that  the  right  of  several  fishery 
within  the  manor  passed  to  him  by  that  deed 
as  appurtenant  to  the  manor  :-;-Held,  that  this 
presumption  was  rebutted  by  proof,  that,  be- 
fore the  date  of  that  deed,  owners  of  land 
within  the  manor  and  on  the  bank  of  the 
river  had  the  right  of  free  fishery  therein. 
lb, 

A  prescription  or  a  custom  in  a  manor  to 
work  mines  under  houses,  without  making 
compensation  for  any  damage  occasioned  to 
such  houses,  is  bad,  as  ()eing  unreasonable. 
HUUm  V.  GranviUe,  D.  &  M.  614  ;  5  Q.  B, 
701  ;  13  L.  J.,  Q.  B.  193.  But  compare 
Hawbotham  v.  WilMn^  8  H.  L.  Cas.  848;  30  Li 
J.,  Q.  B.  4;  2  L.  T.,  N.  S.  642.  See  Wake- 
field V.  Bueeleugh,  4  L.  R.,  H.  L.  Cas.  377;  39 
L.  J.,  Chanc.  441^  23  L.  T.,  N.  8.  102. 

Admissions  on  tl)e  court  rolls  of  a  manov 
'^  pro  pasturil  bosci  et  subbosci,"  and  for  **  the 
pasture,  wood,  and  underwood  of,  &c.^'  are 
sufScient  to  pass  the  land.  Doe  d.  KinglaJe$ 
V.  Beviu,  7  C.  B.  456;  18  L.  J.,  C.  P.  128. 

The  right  of  a  lord  of  a  manor  to  seize 
quousque  is  not  taken  away  by  11  Geo.  4  d^ 
1  Will.  4,  c.   65.     DimeB  v.    Grand  Junctwm 
Canal  Company,  15  Bim.  433.     S.  P.,  and  8. 
C,  9  Q.  B.  469;  16  L.  J.,  Q.  B.  107. 

A  lessee  for  years  of  a  copyholder  may 
maintain  ejectment,  though  there  is  no  custom 
in  the  manor  to  lease,  and  no  license  has  been 
obtained  from  the  lord,  such  lease  being  good 
between  the  parties  to  it,  and  void  only  as 
against  the  lord.  Doe^.  Tregidder  v.  Treddder^ 
1  Q.  B.  417;  1  G.  <fe  D.  70;  6  Jur.  931. 

A  lord,  having  only  a  temporary  estate  ia 
his  manor,  may  make  grants  of  copyhold  to 
endure  after  the  deternunation  of  his  own 
interest ;  but  such  srants  must  conform  strictly 
to  the  custom  of  the  manor.  Doe  d.  Hayer  ▼. 
Strickland,  2  Q.  B.  792;  2  G.  &  D.  278. 

A  lord  may  drive  carriages  along  a  tramway 
under  copyholds  of  the  manor,  for  the  pur- 
pose of  working  mines  within  the  manor,  but 
not  of  working  mines  beyond  its  limits. 
B(njD9er  v.  Maclean,  2  De  G.,  F.  &  J.  415. 

By  a  grant  of  a  manor  with  an  exception  of 
the  wastes,  they  are  thereby  severed  from  the 
manor,  though  the  copyholders  continue  to 
have  a  right  of  common  thereon  by  immemo- 
rial custom.     Beiddl  v.  Jodrelly  2  T.  R.  415. 

Under  a  conveyance  by  the  lord  of  the 
manor  of  P.,  of  all  those  messuages,  lands, 
tenements,  commons,  wastes,  woods,  under* 
woodSk  and  the  soil  of  the  woods  and  under- 
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IS.  tutor  V.  Cr<iydmi  Ctinal  Company, 
4  Y.  &  C.  405. 

In  nn  ftclinn  b;  the  lord  of  a  manor 
■gainst  Ilia  copyholder,  for  removing  frr>m 
tlic  land  tiinse  Btoiies.  which  hnd  been  thronii 
apoD  it  bj  the  BhlTcring  o(  certain  neighbor- 
ing rocks,  (here  bi'ing  no  evidpnce  to  show 
thai  th<;  stones,  the  subject  of  Ihe  nrlinn,  hud 
come  down  u|ion  the  Innd  during  the  tenancy 
of  the  copyholder;— Held,  that  they  must  be 
taken,  pnmQ  facie,  to  form  part  of  the  soil  of 
the  copyhold,  and  that  the  copyholder  could 
tiul  remove  them  for  his  own  profit.  Dearden 
y.  Evaii*,  5  M.  &  W.  II ;  2  H.  &  H.  7;  8  Jur. 
703, 

In  aa  action  by  tlio  lord  of  n  manor  for 
takiiij;  shell-fish  and  shingle  on  the  foreshore 
of  Ihc  manor.  bi-twMn  high  and  low-wnter 
mark,  his  title  being  under  a  royal  grant  of 
the  manor,  with  nnchorage  and  gronndage, 
but  with  no  express  mention  of  the  shore: — 
Held,  that  this  (jrant  afforded  of  itself  n  pre- 
sumptlouthnt  it  included  the  soil  of  the  rhore; 
ami  the  jury  was  dircctt'd  that,  upon  matters 
of  that  nature,  they  would  properly  be  guided 
by  the  .ipinion  lit  a  juilge.  X«  Strange  v. 
Jio,re,  4  F.  4  F.  1048— Erie. 

An  earlier  grant  from  the  crown  to  a  cor- 
poralion  of  rights  of  anchorage,  gronndnge, 
and  ballHst  over  the  shore  of  the  locus  in  quo 
would  not  weigh  much  i^sinst  positive  evi- 
dence' of  the  exercise  of  rights  of  ownership 
over  the  shore  by  the  pluintiS's  ancestors, 
niider  the  grant  of  Ihe  manor,     lb. 

Evidence  of  such  nets  of  ownership  as 
licenses  to  take  shingle,  sand,  and  seaweed, 
is  receivable  to  sup|«irt  the  presumption  of  a 
grant  of  ihe  eoU  of  the  shore.     lb. 

A  lessee  of  a  manor  nasigned  all  his  interest 
in  Ihc  manor  to  trustees,  but  continued  never- 
llieless  to  act  as  lord  of  the  manor,  and  made 
grants,  and  one  to  himself; — Held,  thiit  euch 
gnint  lo  himself  could  not  be  considered  a 
gninl  by  the  trustees,  and  was  therefore  void. 
CliriflcAureh,  Oxfuri  (Dean  arid  ChapUr)  v. 
Bueki-gham,  10  Jur.,  N.  S.  740;  83  L.  J.,  C. 
P.  833;  la  W.  It.  086;  10  L.  T.,  N.  8.  575; 
17  C.  H.,  N.  S.  881. 

A  crown  lessee  of  minerals  under  a  crown 
manor  entered  a  farm  withiti^the  manor  and 
opened  the  surface  in  search  of  minerals.  The 
occupier  of  the  farm  brought  an  action  for 
the  trespass  in  the  Court  of  Exchequer  against 
the  lessee.  Tlie  crown  undertook  to  defend 
the  iietion,  and  afterwards  filed  an  informa- 
tion and  bill  against  the  occupier  and  the 
co|>yliold  tenant  of  the  fbrm.  The  bill  alleged 
that  the  queen,  in  right  of  her  crowo.  was 
entitled  as  hidy  of  the  manor  to  search  for 
an'i  » in,  and  to  grant  to  others  the  right  to 
search  for  and  win,  minerals  within  the 
manor,  and  had  granted  this  right  to  thq 
lessee;  the  bill  theo  prayed  tliat  Uiosc  rights 
might  be  declared: — Held,  thot  the  crown, 
by  virtue  of  its  prerogative,  was  entitled  t;i 
tnaintiiin  the  bill,  and  thiit  since  the  bill 
would  determine  nil  the  questionn  raised  in 


the  action,  tho  occupier  of  the  farm  misl  tr 
restrained  fiom  pnt'e'dini;  with  Ihr  ■'lint 
titi  Ihe  hearing  of  the  bill  Au,  Gm.  t. 
Baricr,  41  L.  J.,  Esch.  57;  J  L.  IL.  EidL 
6T;  20  W.  R.  509. 

The  lord  of  a  manor  has  rizhts  in  re«|«t 
of  the  timber  on  the  copyhold  iirr>ptn»«,  ttt 
whii'h  rights  he  was,  upon  a  cammDUIita 
undi  r  4  &  5  Vict.  c.  33,  and  is,  upiou  *n  la- 
tr.iih  hi^etnent  under  15  &  16  Yict-  c.  53,  ud 
21  A;  2;  Vict.  c.  04,  entitled  to comprnauiafi, 
R;/,..,l.h  V.  Wood/iam  Walter.  7  L.  R.,  C.  P. 
630;  41  L.  .I.,C.P.  281;  27  L.  T..  N.  S-SM. 
The  51  Geo.  3,  c.  115,  does  not  MBpovn 
the  lord  of  the  manor  to  discharf^  coouMO- 
able  l.'inds  from  common  or  custiiowry  ri^M 
not  .viriclly  manorial,  as,  e.  g.,  the  right  «( 
pari-liioiiera  lo  their  village  green,  foriov. 
Ei^d- I'iuAlcal  CotavtitiimeTt  fur  Sngland.  !T 
L.  T  ,  N.  S.  511;  21  W.  R.  itiO— V.  C.  W. 

Evidence  of  ezfat«nc*  o(  manor,  and  d 
title  of  lord.]— It  seems  that  reput-iiion  ilow 
is  ailmissilile  to  prove  the  existence  of  1 
manir,  wiihout  any  jiroof  of  the  actual  eitr- 
ciBC  .if  :iiiy  manoriiii  rijihts.  ««/  v.  Pnei^l, 
SHt.it-k.  403— Ahbolt.  And  see  (7t(r*tM  r, 
Lom.u\  -,  East.  flO. 

Ill  I  jeeimcut  by  aparly  claiming  tobelhs 
devi-r,-  [it  a  manor,  the  faets  of  the  ilcvimr 
haviii!.'  held  a  court  thirty-five  yearn  ago,  iirf 
the  lievisee  nn  several  occasions  since  ha 
dcatli.  nnd  of  appointments  of  game-keeprn, 
are  jiriEiiit  facie  proof,  both  that  a  mnaor 
eiisu,  iiad  that  the  devisee  is  the  lord,  mtd- 
out  til?  production  of  court-rolls,  or  any  docn- 
meni^irv  evidence  ot  courts  having  been  heU. 
Dof\.'n€ck<i.neahin,tk.  &  E.  4M;3.V 
&  P.  IKiO. 

All  iillogatinn  in  a  declaration  that  oat  wu 
sci/.c'il  ur  u  m:inor,  and  thnt  he  and  all  thoM 
who-i'i '><t:ites  lie  had  in  the  maoor  have  im- 
mem<>ri:illy  appointed  a  sexton  in  the  pahih, 
is  su-^iiiiiied  by  proof  of  his  seizin  pf  a  craoa- 
dam  iii:iiior,  whieh  had  ceased  to  be  a  b^ 
manir  for  defect  of  freehold  t«nanls,  and 
exisl^il  now  only  by  reputation.  Smm  v. 
Irelu..,!.  10  East,  259. 

■\\ iL'  a   legal   m.mor   has    once   ciijlcd, 

decl^ii;iiii)iis  of  persons  dcceaj*ed  as  to  ii» 
boiiTiil;iiy  arc  Etill  admissible,  though  the 
mao'T  li;is  ceased  to  exist  othcrnise  tlian  bj 
repiir  i\.\tni.  Doe  d.  Molctieorth  v,  BUema*,  9 
Q.  I!  -IW;  10  Jur.  568;  15  L.  J.,  Q.  B.  S38, 
Di^imtc  Ijetwccn  a  lord  of  a  manor  and  a 
coi'piM-^iiiiin  aa  to  tho  ownership  of  a  laece  of 
for-li.iri'.  The  court  rolls  conlajned  enlriM 
— ;li  Of  tines  paid  to  the  lord  for  salvage, 
for  lu'xjr.ige  and  for  tresspasses,  in  takiag 
wrctk  iinil  the  like,  and  of  sums  p^d  to  tlm 
lord  lpy  the  bnilill  for  wreck  sold  by  him. 
(3]  I'l  I  -eiiiments  a.i  to  wreck,  porpoises.  Ac 
cotniii  '  nn  tho  soil,  with  no  express  mentioa 
of  ri.  -iiil  of  mnney  except  (in  some  cases) bj 
the  li.ililT.  (3)  Freeentments  ofwreck,  the 
paynii  Ills  in  respect  ot  which  were  p.irtly 
mailiioihc  salvors  and  partly  to  Ihe  lord. 
(4)  I'resi'iilmonts  directing  the  bailiff  lo  levy 
ccctniii   lines,  &c.      (5)   Similar  presentmeuli 
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ith  no  express  direction  to  the  bailiff  to  levy. 
^C)  Presentments  of  wreck  with  no  particular 
entries  as  to  value,  or  entered  as  matter  for 
future  inquiry: — Held,  that  all  the  entries  ex- 
<^ept  the  Inst  conid  be  safely  admitted  as  evi- 
dence o  f  t  he  lord's  title.     Watton-eum'  Trimley 
f^  Manor)  ^  In  re^  Tamline,  Ex  partCy  21  W.  U. 
-475;  28  L.  T.,  N.  8.  12— V.  C.  W. 

An  action  of  trespass  by  a  former  lord  of 

^lie  manor  a<ifainst  the  same  corporation,  and 

cLecided  in  his  favor  in  1738  and  acquiesced 

In  ever  since,  considered' the  strongest  possi- 

l>lc  evidence  in  his  favor.     lb. 

Sztant  o£  manor  j  bonndaries  and  waste- 
lands.]— ^When    the  boundary  between  two 
xnanors  is  formed  by  a  ridge  of  hills  which 
run  beyond  the  manors,  and  on  an  issue  as  to 
tlie  boundary  between   one  of  these  manors 
and  a  third  manor,  one  of  the  parties  wishes  to 
prove  that  the  same  ridge  is  the  boundary  be- 
tween the  two  latter  manors,  evidence  of  its 
being  the  boundary  of  the  other  two  is  admis- 
sible for  this  purpose,  the  three  manors  being 
contiguous.     Briseo  v.  LomaXy    8    N.   &  P. 
808;  8  a;  &  B.  198;  1  W.,  W.  &  H,  235;  2 
Jur.  682. 

In  an  action  which  turned  on  a  question  as 
to  the  boundary  of  two  manors  a  verdict  was 
taken  for  the  plaintiff,  subject  to  the  award 
of  an  arbitrator,  who  was  to  determine  for 
which  party  the   verdict  was  to  be    finally 
entered,  and  to  set  out  the  boundaries.     He 
directed  the  verdict  to  be  entered  for  the  de- 
fendant.    In    a  subsequent   action    by    the 
defendant  against  a  third  party,  where  also 
the  question    substantially  was    as    to   the 
boundary  of  the  same  manors,  the  verdict 
was  received,  but  the  awai*d  rejected  as  evi- 
dence of  reputation.     Eoann  v.  Bees,  10  A.  & 
E.  161 ;  2  P.  &  D.  626. 

An  ancient  presentment  by  the  homage  of  a 
manor,  in  the  form  of  a  book,  set  out  the 
boundaries  of  the  manor  and  gave  in  alpha- 
beticAl  order  the  names  of  the  several  parishes 
within  it,  and  of  the  tenants  resident  in  each 
parish,  but  this  part  of  the  ])resentment  con- 
tained nothing  as  to  boundaries.     Two  or 
three  sheets  at  the  concluding  part  of  it, 
where  a  parish  should  have  followed  in  order, 
had  been  cut  off,  but  it  did  not  appear  under 
what  circumstances.     In  an  action  involving 
a  question  as  to  the  boundary  of  the  manor 
and  the  parish,  where  it  was  admitted  that  the 
manor  and  the  parisli  were  conterminous  in 
the  direction  of  the  locus  in  quo,  the  present- 
ment was  received  in  evidence  of  the  reputed 
boundary,  as  the  document,  although  mutila- 
ted, was  perfect  in   that  part  of  it  which 
related  to  the  subject  of  the  boundary.     IJ>, 

In  an  action  by  a  lord  of  a  manor  for  carry- 
ing away  dollars  claimed  by  him  as  wreck, 
two  instruments,  dated  in  1639  and  1657,  and 
purporting  to  be  presentments  or  answers  of 
a  jury,  partly  consisting  of  the  tenants  of  the 
manor,  to  questions  by  commissioners  of  sur- 
vey appointed  by  the  lord,  wore  put  in  to 
prove  the  boundaries  of  the  manor  and  also 
the  lord's  title  to  wreck,  which  was  affirmed 


in  particular  passages: — Held,  that  tlicy  were 
only  evidence  of  the  b'^unUaries,  and  could 
not  be  admitted  as  dccrnraiions  by  I  he  tenants 
of  the  manor  of  the  title  ol  the  lord  to  wreck, 
that  being  a  matter  of  private  right,  derived 
from  the  crown,  respecting  which  they  could 
not  be  taken  to  have  any  peculiar  knowledge, 
as  they  had  no  concern  with  it.  Talftot  v. 
LetoU,  6  Tyr.  1, 

A  tenant  encroached  on  an  adjoining 
waste,  part  of  a  manor  belonging  to  her  son, 
a  minor.  On  his  attaining  his  majority,  the 
homage  presented  that  she  had  encroached. 
She  thereupon  applied  for  and  obtained  from 
her  son,  the  lord,  a  grant  of  the  ])iece  of  land 
so  encroached  on.  She  never  paid  any  rent 
for  it,  nor  was  any  service  ever  rendered  in 
respect  of  the  grant.  At  the  expiration  of 
the  tenancy,  the  landlord  took  possession,  not 
only  of  the  land  demised,  but  of  the  piece 
of  the  waste  encroached  on:— Held,  in  eject- 
ment bv  the  lord  of  the  manor,  that  the  ordi- 
nary  presumption  of  law,  that  un  encroachment 
made  by  a  tenant  is  for  the  benetit  of  his  land- 
lord, was  rebutted;  that  by  the  acceptance  of 
the  grant  from  the  lord,  the  encroacher  be- 
came his  tenant,  and  that  the  lord  theref(>re 
was  entitled  to  succeed.  Berney  v.  Biclcmore^ 
8  L.  T.,  N.  8.  353— Q.  B. 

Upon  a  question  whether  a  piece  of  waste 
land,  lying  between  a  highway  and  the  plaint- 
iff^s  inclosed  land,  belonged  to  the  plaintiff 
or  to  the  lord  of  the  manor: — Held,  that 
grants  by  the  lord  of  other  slips  of  waste 
land  on  either  side  of  the  same  roud,  abutting 
on  inclosed  lands  of  the  lord  himself  and  of 
other  persons,  were  admissible  for  the  purpose 
of  showing  that  the  locus  in  quo  was  part  of 
the  waste  of  the  manor,  without  showing 
continuity.  Bendy  v.  Simpson  (in  error)^  18 
C.  B.  831;  2  Jur.,  N.  S.  642— Exch.  Cham. 

The  ordinary  presumption  is,  that  strips  of 
land  lying  along  a  highway,  even  though  in- 
directly connected  with  parts  of  the  waste, 
belong  to  the  owner  of  the  adjacent  inclosed 
land  between  which  and  the  actual  beaten 
road  they  lie,  and  not  to  the  lord  of  the  manor, 
especially  if  the  adjacent  owner  has  done  acts 
of  ownership  without  interruption  upon  the 
land.  Bendy  v.  Simpson,  7  Jur.,  N.  S.  1058 
— Exch.  Cham. 

Where  waste  land  was,  with  the  consent  of 
a  lord  of  the  manor,  inclosed  by  a  former 
owner  of  the  plaintiff^s  property,  and  the 
plaintiff  had  dug  for  minerals  thereon,  and 
where  a  subsequent  lord  asserted  his  right  to 
the  minerals,  and  sold  them  property  and( 
commenced  digging  for  them ;  on  a  bill  to  res- 
train the  defendant: — Held,  that  the  lord  of 
the  manor  had  not  succeeded  in  establishing 
his  claim,  and  that  the  plaintiffs  were  entitled 
to  the  minerals.  Ackroyd  v.  Briggs,  13  L.  T., 
N.  8.  521-V.  C.  S. 

There  is  no  general  common-law  right  of 
tenants  of  a  manor  to  common  appendant  on 
the  waste.  Banraven  v.  Llewellyn^  15  Q.  B. 
791— Exch.  Cham. 

The  defendant  was  the  lord  of  a  manor,  the 
boundary  of  which  was  the  medium  filum 
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aqusB  of  :i  river.  Between  the  river  and  a  f ree- 
O'lld  close  of  tiie  |)l:iii)till  lay  a  narrow  unin- 
closcd  8tii|)  of  land,  the  ownership  of  which 
WHS  tiie  qiiesiioQ  in  dispute.  At  the  trial  of  an 
action  of  trespass  ihe  plaiiuiir«»ffered  evidence 
thit  I  he  owner  of  ilie  inclosure  adjoining  his 
own  was  Id  the  undisputc^d  possession  «>f  a 
simil  ir  narrow  strip  of  land  liotween  his  fence 
and  the  river,  the  last-mentioned  piece  of 
land  being  continuous  with  that  claimed  by 
the  plaint itf  and  witliin  the  siirae  manor: — 
Held,  that  the  evidence  was  properly  admitted. 
Vaughan  v.  De  Wynton,  17  L.  T.,  N.  8.  80; 
15  W.  U.  1145  -Q.  B. 

The  51  Geo.  8,  c.  115,  a.  2,  does  not  em- 
power the  lord  of  a  manor  to  grant  a  portion 
of  tlie  waste  land  of  the  manor,  which  is  a 
Tillage  green,  freed  from  the  parishioners' 
customary  right  to  the  use  of  it,  as  such. 
Forbes  V.  EeeUsiastieal  Commissiotiers  for  Eng- 
land, 43  L.  J.,  Chanc.  97;  15  L.  R.,  Eq.  61— 
V.  C.  W. 

Divigion.] — The  law  as  to  the  divisibility 
of  manors,  and  the  consequences  of  a  division, 
considered.  Cattley  v.  Arnold^  4  Kay  &  J. 
695. 

ZSnfranchisement  of  lands.] — [By  4    &    6 

Vict.  c.  35,  lands  of  copyholl  and  customary 
tenure  may  be  enfranchised,  and  manorial  rights 
commuted.     See  Common.] 

II.  Steward. 

Grant  and  tenure  of  office.] — A  lora  of  a 
manor  being  tenant  in  fee,  may  grant  by  deed 
the  stewardship  of  the  nlanor,  for  the  life  of 
the  grantee,  and  the  steward  cannot  be  dis- 
placed  by  the  devisee  of  the  lord.  Bartlett 
y.  Doiones,  5  D.  &  R  536;  3  B.  <&  0.  616;  1 
C.  &  P.  532. 

Duties  and  liabilities.] —The  steward  of  a 
court  baron  is  a  judicial  officer;  and  therefore 
is  not  responsible  for  the  acts  of  the  regular 
bailiffs  of  the  court  to  whom  process  is 
directed.  Bra^lUy  v.  Garr,  3  Scott,  N.  R. 
623;  8  M.  &  G.  221. 

But  he  is  responsible  where  he  directs  the 
process  to  bailiffs  specially  nominated  by  the 
party  who  sues  it  out,  taking  an  indemnity. 
lb. 

A  steward  of  a  manor  is  bound,  when  called 
upon,  to  deliver  up  the  papers,  of  which  he 
has  the  charge,  in  a  proper  condition.  North- 
western RaUu>ay  Company  v.  Sharp,  10  Exch. 
461--Martin. 


i$lanBlaugi)ter. 

See  Crdcinal  Law. 


iHarinc  Store  Keepers. 

SUtutes.l-[24  &  35  Vict.  c.  110,  ragvlaUs 
the  trade  of  dealers  in  old  metals.  See  aiso  Q 
&  33  Vict.  c.  99,  8.  17.  J 


ittariuer. 

See  Shippiho. 


Maxiiu  Susuraiue. 


See  Insu&akcs. 


itlarkets  an^i  Salts. 

I.  Right  to  hold;  now  agqutrkd  abd 
sboulated;  Disturbakce;  Remot- 
AL,  8826. 
II.  Tolls,  Stallage,  and  Piccaob,  8833. 

III.  Regulations;     and    Penalties    fob 

Breach,  8838. 

IV.  Sales  in;  Markets  Overt,  8843. 
V.  Sales  op  Horses  in.     See  Horse. 

VI.  Forestalling,   Reg  rating    akd    En- 
grossing.    See  Criminal  Law. 
Vn.  Hawking  and  Peddling.     See  Hawk- 
ers and  Peddlers. 

I.    Right  to  hold  ;    how  acquired  asp 
regulated;  Disturbance;  Rbmotal. 

SUtutes.]— [10  &  11  Vict.  c.  14,  "The Mir- 
kets  and  Fairs  Clauses  Act,*'  consolidates  in  om 
act  the  provisions  usually  contained  in  adsfer 
constructing  and  regulating  markets  and  fairs. 

By  13  &  14  Vict.  c.  23,  the  exception  in  the 
27  Hen.  6,  c.  5,  as  to  holding  fairs  and  markets 
on  the  four  Sundays  in  harvest  time  is  re- 
pealed. 

By  31  &  82  Vict.  c.  61,  and  by  9»A91 
Vict.  c.  37,  the  uswil  days  for  holding  fairs,  if 
inconvenient,  on  representation  to  the  Home  See- 
retary  of  State,  may  be  altered  on  publioUUm  ta 
Gazette;  and  by  34  &  36  Vict.  c.  ia,/«rtw 
may  be  abolished,  on  the  like  representation  a»i 
publication. 

As  to  fairs  witliin  the  metropolitan  peiiee  dis- 
trict, see2  dbS  Vict.  c.  47,  ss,  88,  89,  40,  ami 
81  <ft32  Viet,  e,  106.] 

How  light  acquired,  and  iU  «zleaL]— 
Whoever  will  have  a  stall  in  a  market  must 
have  a  license  for  that  purpose  from  the 
owner  of  the  soil.  Northampton  (^Mayor,  de,) 
V.  Ward,  1  Wils.  107 ;  2  Str.  1238. 

Trespass  lies  for  setting  tables  in  a  market- 
place for  the  sale  of  goods  thereon,  without 
leave  of  the  owner  of  the  soil.  Norwich 
{Mayor,  dc.)  v.  SuKin.  2  W.  Bl.  1116. 

Where  a  place  had  been  used  as  a  fair  or  t 
market,  to  which  persons  resortc'd  to  expose 
articles  to  sale : — Held,  to  be  a  sufficient  an- 
swer to  an  indictment  for  a  nuisance,  that  the 
s:ime  had  been  enjoyed  more  than  twenty 
years  without  interruption.  Rex  v.  Smithy 
4  Esp.  Ill— Ellenlwrough. 

Where,  by  law,  markets  ore  forbidden  to 
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be  held  on  particular  feast  days,  it  is  un- 
necessary, in  pleading  tlie  right  to  jjokl  a 
market  on  certain  days  of  the  week,  to  state 
the  exceptions  of  the  feast  days.  MosJey  v. 
Walker,  7  B.  &  C.  40;  9  D.  &  R.  803. 

A    nrinrkct   ovtTt  cannot  be  for  pawning. 
Martop  V.  lloare,  1  Wils.  8;  2  Stra.  1187. 

A  person  brought  sheep  to  a  public  house 

forty  yards  out  of  the  limits  of  a  market,  left 

them  there,  went  into  tlic  market  in  search  of 

castnmers,  whom   he   brought   back   to   the 

public   house,    and   there  sold   the  sheep  to 

them : — Held,  that  this  was  a  fraud  upon  the 

mnrkct.  for  which  the  seller  was  liable  to  an 

action  by  the  lessee  r)f  the  market.     Brigland 

▼.  SlmpUr,  5  M.  &  W.  875. 

Ttie  grant  of  a  market  does  not  of  itself 
imply  n  right  in  the  grantee  to  prevent  per- 
60U4  from  scllin£r  marketable  articles  in  their 
private  shops  within  the  limits  of  the  fran- 
cbiso  on  market  days.  Maceleqfield  {MnyoTy 
ft-c.)  V.  Chapman,  12  M.  &  W.  18;  7  Jur.  1041; 
13  L.  J.,  ExL-h.  32. 

To  entitle  a  pnrty  to  exemption  from  pen- 
alties for  an  ofTinse  against  the  50  Geo.  8,  c. 
41,  on  the  ground  that  the  place  where  the 
hawker  exposed  his  wares  for  sale  was  a  pub- 
lic market,  it  must  be  shown  that  it  was  a 
legally-established  market,  by  grant  from  the 
crown,  and  not  merely  a  market  de  facto. 
Benjamin  \.  Andreios,  5  C.  B.,  N.  S.  290;  4 
Jur.,  N.  a  41;  27  L.  J.,  M.  C.  810. 

A  market  company  obtained  an  act,  the 
preamble  of  which  recited  that  a  convenient 
site  might  be  obtained  between  certain  streets 
on  the  eii^t  and  certain  other  streets  on  the 
West,  and  which  enacted  that  the  Markets  and 
Fairs  Clauses  Act,  1847,  was  incorporated 
thcntwith.  The  special  act  authorized  the 
erection  of  a  market- house  on  land  described 
in  the  dt'|)Osited  plans,  and  the  company  was 
cnahlod  to  alter  and  widen  streets  in  the  way 

Ellin' ed  out  on  tiio  deposited  plans,  and  to 
uy    additional    lands,    not    exceeding    two 
acrrs.    A.  was  owner  of  land  on  the  west  side 
of  one  of  the  streets  on  the  western  boundary 
of  the  area  spoken  of  in  the  preamble,  and 
hi^  land  was  described  in  the  deposited  plans, 
but  it  did  not  thereby  appear  that  more  was 
intiMided  to  be  taken  than  enough  to  widen 
one  of  th(*  streets.     The  company  proceeded 
to  take  the  whole  land  of  A.  cnmpulsorily, 
Aii'l  to  build  u{M>n  it  a  covered  building,  in 
addition  to  tiie  market  house  authorized  by 
thonet,  wlu'reutH>n  A.  filed  a  bill  for  an  in  junc- 
tion, which  wa^  granted,  the  Master  of  the  Rolls 
deciding  that  the  company  could  only  erect 
one  Qiarket- house,  and  not  two,  and  that  on  the 
east  side;  and  that,  although  the  preamble 
ODuld  not  control  the  enactments,  it  might  be 
resorted  to  to  remove  obscurity  : — Held,  that 
as  tlie  bind  of  A.  was  described  in  tbe  plan, 
and  as  therefore  it  might  bo  wanted,  the  com- 
psitiy  was  authorized  to  take  it;  and  as  by  the 
general  act    *Mho  sin.i^uljir    may  mean   the 
plunil,  "the  company  was  not  restricted  by 
the  word   **  market -house;"  that   the  enact- 
menu  nf  the  8|)ecial  act  did  not  require  a  r^f- 
•reace  to  the  preamble  to  explain  them,  and 


the  injunction  must  be  dissolved,  the  com- 
pany being  the  pro|)er  judges  of  what  lands 
wore  necessary  for  the  works.  Richards  v. 
Scarborough  Public  Market  Company,  23  L.  J., 
Chanc.  110— L.  J. 

Improvement^  of  markets.] — In  the  Cam- 
bridge Market  Act,  1850,  power  was  given  to 
the  mayor,  aldermen;  and  burgesses  in  council, 
to  enlarge  as  well  as  to  improve  the  market  of 
that  borough: — Held,  that  the  meaning  of 
the  word  was  not  restricted  to  merely  ex- 
tending tlie  market  to  streets  theretofore 
forming  parts  of  its  sides,  but  authorized 
them  to  extend  the  market  to  other  streets  in 
its  immediate  neighborhood,  even  though 
such  streets  were  not  mentioned  in  the  act. 
Alt  Qen.  v.  Carnbridge  {Mayor ^  <j6c.),  6  L. !(., 
II.  L.  Cas.  803. 

The  general  object  of  the  act  being  to  en- 
large and  improve  the  market  of  the  borouirh, 
tiie  mayor  and  aldermen,  who  had  the  right 
to  hold  markets  in  the  borough,  tliough  by 
the  act  not  authorized  to  enlarge  an  existing 
corn  exchange,  were  authorized  to  erect  a  new 
corn  exchange,  and  to  make  it  adjoin  the 
borough  market,  such  being,  in  their  opinion, 
a  matter  of  public  convenience,  and  an  en- 
largement and  an  improvement  of  the  market. 
lb. 

Disturbance.] — Where  part  of  the  space 
granted  for  a  market  was  used  for  other  pur- 
poses than  those  specified  in  the  grant,  an^l 
the  remaining  part  became  insufficient  for  the 
puhlic  accommodation: — Held,  that  the  lord 
of  the  market  could  not  maintain  an  action 
against  an  individual  for  selling  vciretables  in 
the  neighborhood  of  his  market,  and  tliereby 
depriving  him  of  toll,  even  at  a  time  when 
there  was  room  in  the  mark«^,  witliout  show- 
ing that  on  the  day  when  toe  sale  took  place, 
he  gave  notice  to  the  seller  that  there  was 
room  within  the  market.  Prince  v.  /jewis^  5 
B.  &  C.  883;  3  D.  &  R.  121 ;  2  C.  &  P.  60. 

Where  a  corporation  held  a  market  by  pre- 
scription, and  the  crown  afterwanls  granted 
to  the  corporation  a  charter  with  these  words: 
— **quod  nullum  mercatum  infra  scptem 
leucas  in  circuitu  burgi  prsdicti  |)cr  nos  vol 
hceredes  noatros  alieno  concedaiur;"— Held, 
that  such  prohibition,  if  it  could  be  con- 
sidered to  extend  lx*yond  that  which  is  at- 
tached by  the  common  law  to  the  gnuit  nf  a 
market,  was  void.  Jn  re  Islington  Market  DIU^ 
2  C.  &  P.  618. 

Held,  also,  that  the  establishment  of  a  new 
market  to  be  holden  within  the  same  times, 
within  the  common-law  distance  of  the  old 
market,  was  primd  facie  injurious  to  the  lat- 
ter, and  therefore  void;  the  convenience  ni 
the  public  would  not,  under  such  circunf- 
stances,  justify  the  grant  of  a  new  market. 
lb. 

And  where  the  first  charter  purported  to  be 
granted  **de  assensu  prselatorum.  comitum, 
&c.,  in  instanti  parliamento  convoc^ito,**  a 
new  charter  granted  to  hold  tlic  market  wit  h- 
in  the  prescribed  distance  would  be  void,  and 
would  be  rcpealable   by  scire  faciaa.     The 
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words  stated  A'ould  hav^c  the  effect  of  giving 
the  first  charter  tiic  authority  of  an  act  of 
parliament,     lb. 

Such  a  chaiter  could  only  be  repealed  by 
net  of  parliament.  If  the  market  created  by 
the  first  charter  had  not  sufficient  space  for 
tlic  accommodation  of  the  imblic,  and  also  if 
part  of  the  space  originally  allotted  to  it  was 
employed,  or  suffered  by  the  grantee  to  be 
employed  for  other  purposes,  without  his 
providing  a  convenient  place  for  the  public 
to  buy  and  sell  ia  elsewhere,  within  the 
limits  of  iiis  grant,  such  circumstances  would 
form  a  good  defense  to  an  action  brought  by 
him  against  any  person  for  selling  out  of  the 
market.  They  might  also  furnish  ground  for 
a  scire  fncias  to  rep  -al  the  patent.     lb. 

Quiere,  whether  such  circumstances  would 
not  rendiT  the  grantee  liable  to  an  indictment 
for  a  misdemeanor  ?  If  tliQy  would,  an  action 
would  lie  also  against  him  for  his  default; 
but  while  such  grant  remained  unrepealed,  no 
other  market  could  lie  granted  within  the 
limited  distance.     lb. 

If,  by  the  terms  of  the  grant,  the  market 
was  to  l)C  held  in  a  fixed  place,  defined  and 
known  by  metes  and  bounds,  should  those 
limits  not  be  sul^cient,  and  the  owner  of  the 
market  have  no  power  to  enlarge  them,  a  new 
market  migbt  be  granted  to  such  an  extent  as 
to  supply  the  deficiency,  but  no  more.     lb. 

If  the  grantee  of  a  market  under  letters 
patent  from  the  crown  suffers  another  to  erect 
A  market  in  his  ncighborhooil,  and  uses  it  for 
the  space  of  twenty-four  years  without  inter- 
ruption, he  is  by  such  use  barred  of  his  ac- 
tion for  disturbance  of  his  market,  llolcroft 
V.  Heel,  1  B.  &  P.  400. 

An  action  will  lie  for  erecting  a  market 
near  the  plaintiff's  ancient  market,  though 
the  defendant  only  took  money  in  the  nature 
of  rent  for  his  stalls,  which  is  a  lawful  act; 
but  took  no  toll,  and  had  no  pretense  to  a 
pie-poudre  court,  or  anything  that  amounted 
to  an  usurpation  of  the  franchise  of  the  crown. 
MosUy  V.  Chadwick,  7  B.  &  C.  47,  n. ;  8 
Doug.  117. 

Ejectment  cannot  be  maintained  against  a 
person  for  having  a  stall  in  a  street;  the 
proper  remedy  is  an  action  of  trespass  by  the 
owner  of  the  soil  on  which  the  stall  was 
erected.  Doe  d.  St.  Julian^  Shrewsbury  (Mijv- 
isUr,  dec.)  V.  Cowley,  1  C.  &  P.  12^-- Hul- 
lock. 

A  right  by  custom  to  exclude  peraons  from 
selling  marketable  articles  in  their  shops  on 
market  days  without  the  limits  of  the  market 
i»  valid.  Macclesfield  (Mayor)  v.  Pedley^  1  N. 
&M.  708;  4B.  &  Ad.  397. 

Where  a  market  for  meat,  &c.  was  proved 
to  have  been  in  existence  in  the  reign  of 
James  I.,  ])roof  that  the  grantees  of  the  mar- 
ket had  ft>r  the  last  hundred  years  appointed 
market  brokers,  that  no  butchers^  shops  had 
existed  out  of  the  market-place  until  1810, 
and  that  the  shops  thesi  set  up  were  objected 
to  by  the  grantees,  were  held  to  be  suflicient 
evidence  of  such  immemorial  right.     Jb. 

In  an  action  by  a  lord  of  a  manor,  for 


disturbance  of  a  market,  if  the  lord  proves 
a  market  immemorially  hold  en  in  certaia 
places  within  the  manor,  it  is  not  a  necessary 
legal  inference  (no  grant  l>ein«r  produced), 
that  the  market  was  granted  to  l>c  hulden  in 
those  places  only ;  but  a  jury  may  presume, 
from  circumstances,  that  tiie  market  was 
granted  to  be  hoi  den  in  any  convenient  place 
within  the  manor.  De  RiUzen  r»  ZZoyd^  5  A. 
&  E.  450 ;  6  N.  &  M.  770. 

A  sale  by  sample,  on  a  market  day,  near  to 
but  without  the  limits  of  the  market,  i?  not 
a  disturbance  of  the  market,  unless  dose 
designedly  and  with  the  intention  to  evade 
payment  of  toll.  Brecon  {Mayor^  ite.)  v. 
Edwards,  1  H.  &  C.  51;  8  Jur.,  N".  S.  461;  SI 
L.  J.,  Exch.  368;  6  L.  T.,  N.  S.  293. 

A  market  held  in  the  same  tow^n  with  aa 
old  market,  if  held  upon  the  same  day,  is  a 
disturbance  by  intendment  of  law^;  bat  if  k 
is  held  on  a  different  day  it  is  only  evidence 
of  a  disturbance.  Dorchester  (Mayor^  dfee.)  t. 
Ensfxr,  4  L.  R,,'Exch.  335;  39  L.  J.,  £xch. 
11. 

To  support  an  action  for  the  disturbsnce  of 
a  market,  it  is  not  necessary  that  the  defend- 
ant should  have  actually  sold ;  any  active  in- 
terference by  him  in  the  conduct  of  the  new 
market,  or  participation  in  its  profits  or  risk, 
is  suflicient.     lb. 

To  account  for  disturbance  of  a  fair  and 
market  place,  a  plea  that  the  market  was  held 
by  the  plaintiff,  without  any  lawful  warrant 
or  authority,  is  not  embarrassing.  PUagerald 
V.  Connors,  5  Ir.  R.,  C.  L.  191— C.  P. 

RemovaL] — The  lord  of  a  manor,  to  whom 
a  grant  of  a  market  is  made  infra  villam  do 
W.,  may  hold  it  anywhere  infra  villam  de 
W. ;  and  whether  villa  extends  to  the  town 
of  W.,  or  the  township  or  parish  of  W.,  the 
lord  has  a  right  to  remove  the  market-pbux 
from  one  situation  to  another  within  the  pre- 
cinct of  his  grant;  and  though  he  shonld 
have  holden  it  for  above  twenty  years  withia 
the  township  of  W.,  when  the  grant  only  gave 
it  him  within  the  town  properly  ao  called  at 
the  time,  yet  if  he  afterwards  gives  notice  of 
the  removal  to  another  place  in  the  township, 
the  public  has  no  right  to  go  upon  bis  soil 
and  freehold  in  the  old  market-place;  and 
any  pers(m  going  there  is  liable  to  an  actioa 
of  trespass  by  the  lord.  Gunoen  v.  SdUsdi, 
3  East,  538. 

Charles  the  Second,  by  a  charter,  granted 
to  a  corporation  two  fail's  to  be  holden  anno- 
ally  within  the  borough  and  foreign,  and  con- 
firmed to  them  all  markets  which  they  tbea 
held,  with  a  reservation  of  the  rights  of  tb« 
lord  of  the  manor.  A  market  had  been  holdea 
immemorially  in  the  High  street  until  a  veiy 
late  period,  when  the  corporation,  finding  it 
inconvenient,  removed  it  out  of  the  High 
street  to  another  and  more  convenient  place 
within  the  borough ;  the  corporation  exercised 
acts  of  ownership  in  pulling  down  an  old 
market- house  and  erecting  a  new  one;  tba 
clerk  of  the  markets,  however,  had  been  ap- 
pointed by  the  lord  of  the  mauor,  but  ho  did 
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pot;  x-eceivc  any  toll  from  the  persons  frequent- 
ing it.      The  defendant  liaving  been  indicted 
for  n,  nuisance  in  erecting  stalls  in   the  High 
©treot,    after  tiic  removal  of  the  market,  the 
jucl-^o  left  it  to  the  jury  to  say,  whether  the 
corporation  wns  owner  of  this  market;  adding, 
tliitt;  if  so,  the  right  of  removal  was  incident 
t<*  tlio  grant.     The  jury  having  found  in  the 
fi.fi[irrQ:itive,  the  court  refused  to  grant  a  new 
Xriu.1,      Bex  v.  Cotterill,  1  B.  &  A.  67. 

S.  being:  entitled  to  a  market  in  the  manor 

of    K.,  which  was  hold  in  the  public  street  on 

13. '*s  soil,  removed  it  to  another  site  m  K., 

inrlkich  site  he  had  demised,  without  demising 

the    franchise,  for  a  term  of   years: — Held, 

thut  the  removal  was  bad,  unless  the  public 

lia(l  the  same  privilege  in  the  new  market  as 

ia  the   old.     Hex  v.   Starket/j  7  A.   &  E.  90; 

Vr.,  W.  &  D.  502. 

A  person  indicted  for  a  nuisance  in  erecting 
a  stall  in  the  old  market-place,  after  a  wrong- 
ful removal  of  the  market,  may  set  up  the 
•wrongfulness  of  the  removal  as  a  defense, 
and.  need  not  proceed  by  scire  facias  to  repeal 
the  grant  of  the  market.     lb. 

Although  there  is  a  clear  right  at  common 
law  for  acorporation  to  change  the  site  of  a 
market  held  in  a  borough,  yet  if  the  members 
of  the  corporation  avail  themselves  of  the  21 
&  22  Vict.  c.  08,  nnd,  as  a  local  bonrd  rather 
than  in  their  corporate  capacity,  propose  to 
tninsfer  and  regul.itc  the. market,  they  wi\[  be 
held  t(»  the  provisions  of  the  Local  Govern- 
ment Act,  and  their  powers  will  be  limited  to 
tbat  extent.  Ellis  y.  Drulgnorth  {Mayor,  c&c), 
2  Johns.  &  H.  C7;  9  W.  R.  831;  4  L.  T,  N. 
S.  112.  * 

A  corporation  was  owner   of  an   ancient 
itiarket,  and  also  lord  of  the  manor  in  which 
the  borough  was  situate.     The  market  ha<l 
from  time  immemorial  been  held  in  and  near 
the  nigh  street.     A  party  had  a  house  in  that 
street,  and  ho  and  the  previous  owners  and 
occupiers  of  the  houses  in  which  he  lived,  as 
well  as  several  other  occupiers  of  houses  in 
the  street,  had  from  time  immemorial  erected, 
on  mnrkct-dnys,  stalls  op])osite  their  houses, 
and  cither  used  the  stalls  themselves,  or  let 
them  to  others.     No  tolls  were  ever  taken  in 
respect  of  the  goods  sold   at  these  stalls, 
though  they  were  formally  taken  for  similar 
produce  exposed    in    the  market  elsewhere. 
Ill  an  action  against  the  corporation  for  re- 
moving the  market  to  another  place  within 
the  borough: — Held,   that  the  right  to   the 
stalls  was  a  right  which  might  reasonably  be 
supposed  to  have  been  granted  by  the  owners 
of  the  market  to  the  owners  and  occupiers  of 
the  houses,  and  that  it  wtis  sufficiently  con- 
nected with  the  enjoyment  of  the  houses  to 
be  claimed  as  appurtenant  thereto.     EUU  v. 
Bridgnorth  {Mai/or,  <fe<;.),  9  Jur.,  N.  S.  1078; 
15  C.  B.,  N.  S.  52;  62  L.  J.,  C.  P.  273;  12 
W.R5a;8L.  T.,  N.  S.  668. 

Held,  also,  that  if  the  original  grant  was 
presumably  to  hold  the  market  at  any  place 
within  the  borough,  still  the  corporation 
could  not  remove  it.  as  to  do  so  would  be  in 


derogation  of  their  own  grant  of  the  right 
claimed.     Ih, 

A  municipal  corporation  was  entitled  to 
hold  a  market  at  any  place  within  the  limits 
of  its  municipal  borough.  The  2  &  3  Will. 
4,  c.  64,  enlarged  the  bounthiries  of  the 
borough  for  parliamentary  purposes.  The  6 
&  6  Will.  4,  c.  76,  subsequently  extended  the 
boundaries  of  the  muincipal  borough  to  those 
of  the  parliamentary  borough  for  certain 
purposes.  The  corporation  thereupon  re- 
moved its  market  to  a  place  without  the 
boundaries  of  the  old  municipal  borough,  but 
within  those  of  the  parliamentary  borough : — 
Held,  that  the  corporation  did  not  forfeit  its 
ancient  right  to  hold  the  market  by  the 
change  which  it  had  made  in  the  place  for 
holding  it.  Dorchester  {Mayor^  dbe.)  v.  En99r, 
39  L.  J.,  Exch.  11;  4  L.  H.,  Exch.  335. 

Under  a  grant  of  a  market  to  be  holden 
within  certain  limits,  the  grantees  may  hold 
the  market  in  any  convenient  place  within  the 
limits,  and  may  from  time  to  time  remove 
such  market,  or  any  part  thereof,  to  any  other 
convenient  place  within  the  limits.  Wortley 
v.  Nottingham  Local  Boards  21  L.  T.,  N.  8. 
582— Q.  B. 

II.  Tolls,  Stallage  akd  Piccage. 

Grant,  origin,  validity  and  extent  of  right 
to  toll.] — A  grant  of  a  fair  or  a  market,  with 
an  express  grant  of  toll,  passes  reasonable 
toll,  though  no  amount  of  toll  is  specified. 
Stamford  {Corporation)  v.  Pawlett,  1  C.  &  J. 
57,  400;  1  Tyr.  291. 

The  grant  of  a  fair,  **cum  omnibus  liberta* 
tibus  et  liberis  consuetudinibusad  hujusmodi 
feriam  pertinentibus,**  does  not  give  a  right 
to  take  tolls.  Egremont  v.  8a/ul^  6  A.  &  E. 
924. 

A  toil  of  one  penny  for  every  pig  brought 
into  a  market  is  not  necessarily  unreasonable. 
Wright  v.  Bruister,  4  B.  &  Ad.  110. 

In  an  action  for  toll  traverse  evidence  that 
a  party  on  a  market-day  sold  forty-one 
quarters  of  corn  by  two  sacks  pitched  in  the 
maiket,  is  not  sufficient  to  authorize  a  verdict 
against  him.  Vifies  v.  Reading  {Mayor,  <fec.),. 
4  iJmg.  8;  12  Moore,  201;  1  Y.  &  J.  4. 

A  prescription  for  toll  of  corn  brought  into 
a  town  to  be  there  sold  on  a  marketday,  any 
part  of  whicli  U  piiched  within  the  market 
for  sale,  and  which  shall  bo  there  sold,  ia 
bad,  as  there  cannot  beany  toll  in  respect  of 
goods  not  actually  brought  into  the  market. 
WeHls  V.  Miles,  4  B.  &  A.  559. 

A  j)rescription  for  toll  in  respect  of  gooda 
sold  by  sample  in  a  market,  and  afterwards 
brought  into  the  city  to  be  delivered,  cannot 
be  supported.  Hill  v.  Smith,  4  Taunt.  520. 
But  see  S,  C,  10  East,  476. 

A  claim  of  toll-thorough  cannot  be  sup- 
ported, without  showing  a  beneficial  con- 
sideration moving  to  the  person  from  whom 
it  is  claimed.  Ih.  8.  P.,  larmouth  {Mayor)y 
3  Burr.  1402. 

A  seller  of  com  by  sample  in  a  market  is 
benefited  by  the  market  as  well  as  the  seller 
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of  corn  which  is  pitched  there  in  bulk  nnd 
sold;  nnd  if  he  refusL'H  t.i  p.iy  t!iu  same  toll 
which  is  paid  l>y  tliu  seller  of  c.»rn  h\  bulk, 
an  action  lies  ai^aiiHt  liiin  fi)r  t!i^  injury  done 
to  I  he  market  in  scllinic  by  sample.  If  a 
grantee  of  a  royal  franchise,  ;is  loll,  grants i.n 
imrannity  thereout,  and  the  fraic  lise  of  toll 
afterwards  becomes  extinct  I'y  unity  of 
possession  in  the  c  rown,  the  immunity  do.s 
not  thereby  cease;  and  if  the  crown  re^rants 
the  t  dl,  the  grantee  must  take  it  Btill  subject 
to  the  immunity.  TciDlce»bunj  {Bulliff)  v. 
Brickndl,  2  Taunt.  120. 

An  action  by  the  ow!>ers  of  a  market,  who 
had  a  prescriptive  riglit  of  toll  ou  all  corn 
brought  into  the  market  to  bosidJ,  a. id  there 
sold,  alleging  tiiat  the  defendant,  intending 
to  deprive  them  of  ilieir  loll,  frauJul-ntly 
bought  corn  in  the  market  by  sample,  know- 
ing that  the  commodity  wivs  not  there  in  bulk 
at  the  time  of  the  sale.  w:creby  the  owners 
were  prevented  from  tikin^  ihe.r  toll,  is  not 
sustained  by  evidence  of  the  mere  fact  of 
such  purchase  by  sample  in  the  market, 
though  with  knowledge  of  the*  owners'  claim 
to  toll,  coupled  with  the  fact  of  not  paying 
the  toll  on  demand  afterwards  when  the  ci«rn 
was  delivered  to  the  dercndant  in  tlie  same 
borcmrrh.  but  out  of  tiie  market.  Tcickesltury 
(Bailiff,  <fcc.)  v.  Diaton,  G  East,  433;  2  bmith, 
608. 

A  claim  of  toll  to  be  tak  n  in  specie  for 
goods  sol<l  in  a  market,  is  supported  by  cvi- 
dencc  of  a  ri.^ht  to  toll  for  goc^ds  l»ronght 
into  the  market,  an!  there  sold,  wiihmrt 
showing  any  right  t(»  toll  for  goods  S'»ld  in  the 
market  without  being  brmight  there.  Mo»- 
ley  v.  Pierfton,  4  T.  U.  104. 

To  support  a  claim  of  toll  traverse,  a  special 
consideration  need  not  be  s!iown.  liichardu  v. 
Bennett,  2  D.  &  U.  ^80;  1  U.  &  0.  22U. 

An  act  for  the  better  regulat)n<|r  »  market, 
enacted,  that  it  should  be  lawful  for  the 
0wner  thereof  to  take  nil  such  tolls  ais  were 
usually  collectc<l  or  taken,  or  which  werejMiy- 
Ablo  within  the  market: — Held,  that  such 
owner,  although  not  entitled  at  common  law 
to  any  toll,  might,  under  that  ac^,  recover 
such  tolls  as,  at  the  time  of  passing  thereof, 
were  usually  paid  in  any  part  of  the  market; 
although  the  tolls  then  usually  paid  in  res|K'Ct 
of  the  same  articles  were  different  in  other 
parts  of  the  marker.  Bedford  v.  Emnuit^  3 
B.  &  A.  8G0. 

Where  a  corporation  was  entitled  by  a  gen- 
eral grant  of  toll,  explained  by  usage  to  bo 
due  For  all  commercial  gootls  p:i.ssing  in  and 
out  of  their  city,  on  horses,  or  in  carts  or 
wagons  (that  is,  \l  the  i-ate  of  \d.  for  every 
horse  load,  and  2d,  for  every  cart  load  drawn 
by  one  horse,  and  2d,  more  for  each  additional 
horse),- — Held,  that  any  alteration  of  the  car- 
riage by  which  ihe  goods  were  so  conveyed, 
as  Dy  taking  them  in  stage  coaches,  instead 
ef  carts  or  wagons,  could  not  vary  the  right 
ef  toW  in  the  proportion  of  %l,  for  each 
horse  drawing  the  coach,  although  the  num- 
W  ^  terses  was  estimated  by  the  weight  of 


passengers  rather  than  of  goo«l3- 

(Mayor)  v.   WiUan,  6  East,  2;  1  Sxnith,  297. 

Where  a  toll  of  coin  has  been  cxist->nEirilj 
taken  by  dipping  into  the  sac  k.  s<>  a*5  to  bring 
ont  a  certain  quantity',  and  the  col  1 1-<:' tor  votIhI 
from  the  proper  mode  (by  sv\eepi  '^  in-  t-.^cl<.f 
lifting  the  toll),  so  as  to  t.tke  rijo.e- — 
Held,  that  trover  lay  against  him  ior  tljc  ex- 
cess.    Aorma/i  v.  !/<//,  2  B.  &  x\d.    ILO. 

An  action  on  the  csise  is  the  proper  remedj 
for  a  fraud  upon  the  toll  of  ai.  mnrkt'L 
Blaley  v.  Dlusdah^  Cowp.  CG4.  Sec  JJrijiamd 
V.  SlwpUr,  5  M.  &  \y.  ;i;o. 

By  a  private    art,    ])asscd    in     1835,     the 
market  of  Devonport,   belonging  to    A.,   wv 
enlarged  into  a  market  for  ciittle,  slicf -p,  &c., 
and  A.  was  empowered  to  let  the  erL-ciit».i5^ 
buildings,  &c.,   on  the  ground  whereon   f^e 
market  should  be  held ;  and  to  demand  aod 
take  certain  tolls  of  and  from  any  jK-rsc^n  or 
persons  bringing  any  goods  or  r.rticle-  fo  lf>e 
market.     There  was  nl>o  a  clau«JC  providing, 
that  if  the  owner  shtmld  demise  or  lrs:5^*  the 
market,   or  the   site,   and  all  or  any  of  the 
erections    or    buildings   thereon,    the    lessee 
should,  subject  to  such  excepti<ms  or  restric- 
tions as  might  be  expressly  contained  in  the 
lease,    take  and    enjoy   the    rents  and   t'>lls 
authorized  to   be  taken   by  the  art,  as   the 
owner  would  have  been  entitled  to  do  if  tbe 
lease  had  not  been  made: — Held,  that  a  Icsst-e 
of  the  market,    under  a  parol  demise,   was 
entitled  to  demand  and   receive  the  tolls^ 
Bi'iylaud  v.  Shaptef\  5  U.  &  W.  3T5. 

In  a  high  street  in  a  town  and  manor  there 
was  a  market-house  belonging  to  the  lonl 
This  manor,  together  with  the  market,  }'> 
longed  to  the  crown  in  the  reign  of  llonry  3. 
As  far  back  as  living  memory  extended^ 
various  tolls  had  been  paid  for  the  use  of  the 
market,  for  articles  hawked  about  the  town, 
and  for  stalls  and  standings*,  for  the  sale  of 
articles  erected  in  the  street.  One  of  these 
tolls  was  a  shilling  for  every  cart-load  of  fish, 
fruit  and  vegetables  hawked  about  the  town, 
for  which  no  toll  had  l>efore  been  paid  in  the 
market: — ^Ileld,  first,  that  there  was  evidence 
that  the  toll  had  been  paid  from  time  im 
memorial,  so  that  a  legal  origin  of  the  claim 
would,  if  ])0H8iblc,  be  presumed.  Latrrtnee 
V.  Uiteii,  0  B.  &  S.  467;  37  L.  J.,  Q.  B.  200; 
3  L.  R.,  Q.  B.  521— Exch.  Cham. 

Held,  secondly,  that  if  any  objet-tion  was 
made  to  the  antiouity  of  the  toll  «'n  the  wore 
of  nmkness,  it  might  still  be  supported  m  a 
reasonable  toll,  the  amount  varying  from  time 
to  time  according  to  the  varying  value  of 
money.     lb. 

Held,  thirdly,  that  if  such  an  objection  was 
unanswerable;  the  Halm  might  be  sustained 
as  to  a  toll  granted  or  reserved  within  fimcof 
memory,  by  pn-suming  a  dedicsition  by  the 
crown  of  the  street  to  the  public  since  the 
time  of  Henry  3,  which  would  be  a  good  con- 
sideration for  a  grant  or  a  reservation  of  the 
toll  olaimed,  as  it  was  not  toll  thorough,  or  a 
toll  for  tbe  mere  use  of  the  way,  but  imported 
a  license  to  rest  and  stay  upon  the  land  for 
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»e      purpose    of    selling     marketable    com- 
K^ditics.     Ih. 
iV   iimrket  for  a  town  was  established  under 
loonl   net.     A  section,  for   preventing  any 
tncrofichment  on  it,  enacted  timt  any  person 
vlio    should  sell,  or  offer  or  expose    to  sale 
>vi\iong  otlier  things)  any  roots,  fi-uit,  or  gar- 
ieii  s9tulf  inany  other  place  within  the  town 
iboi^ld  be  liable  to  a  penalty;  with  a  proviso 
excepting   the  sale  by  inhabitants    in   their 
liou.!<es,  shops*  or  premises.     A  party  bought 
vejrt-tttbles  from  a    wholesale   dealer  in    the 
market,  who  had  previously  on  tiie  same  day 
]>aid  the  toll  for  them;  he  then  offered  them 
for  sale  in  the  streets:— Held,  an  offense  with- 
in  the  section.     BUuik  v.  Sackett,  10  B.  &  8. 
G93. 

Upon  the  construction  of  a  local  act  estab- 
liKhin^  a  ma^ke^  for  com,  &c.,  in  the  city  of 
Cork  and  its  suburbs:— Held,  that  market 
toll  was  not  leviable  upon  a  sale,  made  in  the 
yeiidf>r's  own  house  or  premises,  situate  with- 
in tbe  city,  of  corn  then  being  outside  the 
city  and  its  suburbs.  WMer  v.  Adams^  5  Ir. 
R,  C.  L.  146— Exch.  Cham. 

Hold,  also,  that  market  toll  was  not  levi- 
able upon  such  a  sale,  though  the  corn  sold 
was  then  ac:tually  within  the  city  or  its 
8ul>urbs.     I  ft. 

Tolls  authorized  to  be  taken  by  an  act  of 
parliament,  in  respect  of  cattle  brought  into 
a  market  for  sale,  which  become  due  as  soon 
as   the  cattle  are  brought  into   the   market- 
place, and  Ijefore  the  cattle  are  put  into  a  pen 
or  tied  up,  are  mere  market  tolls,  and  not  in 
the  nature  of  stallage  or  tolls  taken  in  respect 
of  the  use  of  the  8«>il;  and  in  assessing  the 
lessee  of  tlio  market  and  tolls  to  the  poor- 
•rate,   in   respect  of   his  occupation    oi   the 
market-plaoc*,  such  tolls  cannot  be  taken  into 
account  as  enhancing  the  vstlueof  the  occupa- 
tion.    Ret;,  v.  Catuwell  or  Gttwelf,  7  L.  R.,  Q. 
B.  328;  20  W.  R.  024;  20  L.  T.,  N.  S.  574; 
41  L.  J.,  M  C.  108. 

The  Brecon  Markets^  Act,  1862.  vested  in 
the  Brecon  Markets  Company  certain  tolls, 
which,  under  the  name  of  **  drift  tolls.*'  had 
been  immemorially  received  by  the  cor|M)ra- 
tioQ  of  Brecon  for  cattle,  goods,  and  carriages 
passing  to,  through  or  from  the  borough.     A 
rsiilway  company,  under  the  sanction  of  an 
act  ptissed  in  the  same  session,  acquired  land, 
not  being  a  highway,  on   which   thcv  con- 
structed a  railway  and  station   witlun    the 
liorough  of  Brecon,  whence  passengers,  goods, 
and  oittlo   were  conveyed  l)y  other  lines  of 
railway  to  other  places  beyond  the  limits  of 
the  borough.     The  rights  of  the  corporation 
tnd  of  the  Brecon  Markets  Company  were  ex- 
pressly rcservod  by  the  Railway  Act,  but  there 
was  no  provision  either    in  that  or  in  the 
Markets  Act  expressly  enabling  the  Brecon 
Markets  Company  to  levy  tolls  on  the  rail- 
way:—Held,  that  the  Brecon   Markets  Com- 
pany wns  not  entitled  to   toll  in  respect  of 
cattle,  goods,  or  carriages  passing  along  the 
Ttilway.     Brecon  Markets  Company  v.  Neath 
and  Brecon  liaUmty  Company ^  8  L.  H.,  C.  P. 
157-Exch.  Cham. 


—  right  to  stallage  and  piccage.]  —Charles 
the  Firat.  by  letters-pntent,  in  lGo9,  granted' 
to  II.  aiul  his  heirs  a  weekly  market  at  E., 
with  all  tolls  nn«l  profits.  By  deed  in  1046, 
between  11.  of  the  first  p:irt,  and  certain  per- 
sons on  behalf  of  the  inhabitants  of  E.  of  the 
second  part,  the  inliabitunts  **  having  consid- 
ered the  great  charpfe  II.  h.-ul  been  at  in  pro- 
curing the  market,"  and  for  oth<T  consitlera- 
tions,  did  grant  unto  him  the  court-house  and 
tbe  waste  ground  adjoining  the  market-place, 
together  with  the  mnrket-plnce ;  and  H. 
covenanted  that  the  inhabitants  should  have 
a  market  toll  fn*e: — Held,  that,  in  the  ab- 
sence of  any  evidence  of  an  ancient  market, 
or  of  any  reference  to  a  custom  or  an  exemp- 
tion from  stallage  in  the  charter  of  10:>0,  there 
was  no  origin  to  which  such  exemption  could 
be  referred  but  the  deed  of  1040.  fjockwood 
V.  Wood,  0  Q.  B.  31;  10  Jur.  158;  15  L.  J., 
Q.  B.  87. 

The  word  toll  in  a  gnmt  may  include  stall- 
age.    Ih, 

If  the  crown  grants  to  H.  and  his  heirs, 
that  they  may  have  and  hold  a  market  in  the 
town  of  E.,  with  all  tolls  and  profits  thence 
arising,  but  neither  the  crown  nor  H.  has  any 
right  of  soil  in  the  town,  if  H.  afterwards  ac- 
quires the  soil  on  which  the  market  is  held, 
he  may  claim  stalbige  bv  virtue  of  the  gnmt. 
lb. 

A  modem  gnmt  by  H.,  a  subject  holding 
under  the  crown  as  before  mentioned,  to 
which  certain  persons,  styled  inhabitants  of 
E.,  arc  parties,  gninting  th.it  the  inliabitiints 
of  £.,  their  heirs  and  assigns  forever,  shall 
enjoy  the  market  i\a  freely  as  II.  held  it  of  the 
crown,  and  con  tain  in*;  a  covenant  by  II  that 
they  shall  d<i  so,  df»es  not  exempt  fn>m  stall- 
age an  inhabitant  not  privy  to  the  parties  to 
sueh  grant.     /  b. 

Su<  h  an  exemption  for  the  inhabitants  of 
a  town  can  be  only  by  w.iy  of  custom,  not  of 
grant  or  prescription.     Jh. 

An  actum  may  be  maintained  by  the  owner 
of  a  market  for  btalhigc,  and  that  without 
showing  any  contract  in  fact  l>etween  him 
and  the  occupier  of  the  stall  Newport 
{Mayor y  d;e.)  v.  S^itinderSy  8  B.  &  Ad.  41 1. 

A  person  who  exposes  goo<ls  for  sale  in  a 
public  market  has  a  right  to  oc^cupy  the  soil 
with  baskets  necessary  and  proi)er  f<>r  contain- 
ing the  goods.  Totonend  v.  Woodruffs  6 
Exch.  500;  19 L.  J.,  £.xeh.  815. 

Stallage  is  a  payment  due  to  the  owner  of 
a  market  in  respect  of  the  exclusive  occupa- 
tion of  a  portion  of  the  soil.  TamtoHth 
{Mayor,  €^c.)  v.  Ormm,  1  H.  &  C.  102;  82  L. 
J.,  Exch.  74;  8  Jur.,  N.  S.  077;  7  L.  T.,  N. 
S.  101. 

Therefore,  where  a  person  used  a  market 
with  a  chair  and  a  ped,  that  is,  a  wooden  or 
a  wicker  basket,  four  feet  long,  two  feet  and 
a  half  wide,  and  two  feet  high,  with  a  lid, 
which,  being  turned  back  and  supported  by 
pieces  of  wood  not  fixed  in  the  soil,  formed  a 
table  on  which  he  exposed  his  provisions  for 
sale:— Held,  Ihat  he  was  liable  for  stallage. 
lb. 
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The  question  whnt  constitutes  a  stall,  is  a 
question  of  fact  for  a  jury.     lb, 

A  court  of  equity  will  require  the  right  of 
stalhige  to  be  decided  nt  law,  before  granting 
an  injunction  to  restrain  a  corporation  from 
interfering  with  suchrightsof  stallage,  where 
the  right  has  not  been  admitted  by  the  cor- 
poration. EllUv,  Bridgnorth  {Mayor ^  <£<;.)<  ^ 
Jolms.  &  H.  67;  0  W.  It  831;  4  L.  T.,  N. 
8.  112. 

Charles  I.  granted  by  letters-patent  to  the 
lord  of  the  manor  of  Swindon,  his  heirs  and 
assigns,  full  and  absolute  license  and  authority 
to  hold  a  market  within  the  town  of  Swindon, 
with  all  liberties  and  free  customs,  tolls,  stall- 
age, piccage,  fines,  and  all  otlier  profits,  com- 
modities and  emoluments  whatsoever  to  sucli 
market  appertaining.  In  1866,  the  lord  of 
the  manor  of  Swindon,  being  seized  of  and 
entitled  to  the  rights  granted  by  Charles  I., 
demised  to  a  company  for  twenty -one  years 
all  the  tolls,  rates,  dues  and  duties  arising  and 
to  be  collected  and  received  at  the  Swindon 
market.  The  market  was  held  in  the  public 
street,  and  no  stalls  or  pens  had  ever  been 
erected  for  the  standing  or  separation  of  the 
cattle.  -Up  to  the  time  that  the  company 
acquired  their  rights  in  1866,  no  payment  was 
ever  demand cd  except  upon  the  sale  of  cattle, 
when  a  small  sum  was  paid  per  head  either 
by  the  buyer  or  the  seller.  The  company 
made  a  charge  uix>n  the  vendors  for  stallage 
upon  all  cattle  brought  to  the  market,  in  lieu 
of  the  tolls  charged  on  the  sale: — Held,  in 
an  action  against  a  vendor  of  cattle  to  re- 
cover this  stallage,  that  the  company  had  no 
ri<^lit  to  make  such  charge.  Swindon  CerUrtU 
Market  Company  v.  Pantingy  27  L.  T.,  N.  S. 
578— Q.  B. 

Rating.]— By  the  Manchester  and  Salford 
Police  Act  (33  Geo.  8,  c.  69),  the  tenants  or 
occupiers  of  all  messuages,  houses,  shops,  and 
other  tenements,  within  the  same  towns,  re- 
spectively, were  liable  to  be  rated: — Held, 
that  the  owner  of  the  market  kept  in  the 
streets,  where  various  articles  were  exposed 
to  sale  by  persons  who  paid  him  for  that, 
privilege,  but  had  not  any  stalls  fixed  to  the 
ground,  was  not  the  occupier  of  a  tenement, 
within  the  meaning  of  the  act,  and,  conse- 
quently, was  not  liable  to  be  rated  in  respect 
of  the  profits  of  such  market.  Hex  v.  Mosley, 
8D.  &R.  385;  2  B.  &  C.  220. 

A  lease  for  years  was  granted  by  the  lord  of 
a  manor,  of  the  tolls  and  duties  payable  at  the 
nmrket  and  fairs  of  A.,  and  all  rights  and 
profits  of  stallage,  piccage,  &c.,  incident  to 
the  market  and  fairs,  together  with  the 
market-house,  for  all  the  purposes  of  the 
market  and  fairs.  Tolls  were  collected  and 
received  at  the  market  and  fairs  upon  the  sale 
of  corn  and  cattle  sold  in  the  market  and 
fairs,  and  also  upon  all  goods  and  merchan- 
dise exposed  for  sale  in  the  market  and  fairs, 
and  also  for  stallage.  Upon  part  of  the  mar- 
ket-square, and  u  }on'the  sides  of  the  streets 
leading  thereto,  stalls  were  placed  on  the 
market  and   fair  days,  on  which  stalls  goods 


were  exposed  for  sale,  but  they  were  not  u 
any    way    affixed   to    the   soil.       The   toIlt{ 
on  the  corn  exposed  for  sale  in    tlie  market- 
house  were  received  in  the  UtW-rtynin  <»f  sochj 
house;  but  all  other  tolls  and  duties  were  col- 
lected and  received  where  the  cattle  and  mrr- 
chandise  were  exposed  for  sale.       The  lesK^  1 
were  rated  l(»  the  relief  of  the  j>oor  ss  occn- ' 
piers  of  the  market-house,  with  the  groond 
belonging  thereto,  used  and  occupied  for  rbe 
tolls  of  the  market  and  fairs: — Held,    that 
they  were  ratable  for  sttdlage,  wbich  was  a 
payment  in  respect  of  the  use  and  occupatfoa 
of  the  soil ;  but  that  they  were  not  ratable  for 
market  tolls,  which  had  no  relation  to  the  ase 
of  the  soil.      Roberts  v.  Aylesbury    (CAurA- 
wardens  and  Overseers)^  17  Jur.  236 ;  23  L.  J., 
M.  C.  34;  lEl.  &  Bl.  423. 

Official  retnms.]— [By  23  &  24  Vict.  e.  51, 

the  amount  of  tolls  and  dues  leHed  nader  tie 
authority  of  parliament  in  respect  ofmarh^ 
must  be  annually  returned  to  a  9&eretary^ 
state,  but  this  protMon  does  not  extend  te  oaf 
toUs  or  dues  taken  by  a  joint  stock  eomfmmy  ss 
profits  of  their  undertaking^  or  to  any  teUs  st 
dues  taken  by  prescription  or  otherwise  m 
private  property,  J 

m.  Broulations;  and  Pekaltibb  fob 

Breach. 

What  amonnta  to  an  infringeiiMnt  of  partial 
lar  regulations }   and  liability  to  penalty.]— 
By  a  market  act,  every  person  who  shall  §eU 
or  expose  for  sale  at  any  place  within  the 
limits  of  the  act  (other  than  in  any  existing 
market- place, or  the  market-house  and  market- 
places  to  be  established  tinder  the  act,  or  ia 
his  own    dwelling-house,    or   in    any   shop 
attached  to  and  being  part  of  any  dweHi'og'- 
house)  any  article  in  respect  of  which  toHi 
are  by  the  act  authorized  to  be  taken,  otbex 
than  e^gs,  butter  and  fruit,  shall  forfeit  40il' 
— Held,  that  a  vessel  moored  to  a  wharf  on 
the  old  canal,  within  the  limits,  was  not  s 
shop  within   the    exemption.       Wiltshire  v. 
Bfiker,  11  C.  B.,  N.  S.  237;  81  L.  J.,  C.  P. 
10,  n. ;  10  W.  R.  89:  6  L.  T.,  N.  8.  855. 

So  where  an  act  enacted  that  every  person 
who  shall  sell  or  expose  for  sale  at  txqy  place 
within  the  limits  of  the  act  (other  than  his 
own  dwelling- house,  or  in  any  shop  attached 
to  and  being  part  of  any  dwelling-house)  any 
article  in  respect  of  which  tolls  are  by  the  act 
authorized  to  be  taken,  shall  incur  a  penaltj 
of  40«. : — Held,  that  to  bring  it  within  the 
exemption  the  shop  need  not  be  attached  to 
any  part  of  the  dwelling-house  of  the  party 
himself.  Wiltshire  v.  WUlett.  11  C.  B.,^. 
S.  240;  31  L.  J.,  C.  P.  8;  10  W.  R.  44;  6L. 
T.,  N.  S.  355. 

Held,  also,  that  a  sale  by  auction  in  a  shop 
attached  to  and  being  part  of  any  dwelling- 
house  was  privileged.     lb. 

By  10  &  11  Vict.  c.  14,  s.  13,  after  the 
market-place  is  open  for  public  use,  every 
person  other  than  a  licensed  hawker  who 
shall  sell  or  expose  for  sale  in  any  place 
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Ithin    the    prescribed  limits,  except  in  his 
vn     d-wclling-place  or  shop,  any  articles  in 
•spcot    of   which  tolls    are    by  the    special 
:;t    auttiorizcd   to  be  taken  in  the  market, 
iia.ll      forfeit    40«.      An*  improvement   act, 
iibsct^ixuntly   passed,  enacted  that  the  local 
toard  and.  their  lessees  may  from  time  to  time 
Lomuncl  and  take  from  any  person  occupying 
^r    usin«^    any   shop,   stall,  stand,    bench,  or 
^r«»und    space  in  any    market-place  for  the 
time    being    under   the  management  of    the 
Lociil    board,    and   used  as  a  general  market, 
8u<;li  tolls   as  the  local  board  or  their  lessees 
from  time  to  time  appoint,  not  exceeding  the 
Bovcral    tolls   specified   in   the    schedule    A. 
annexed;  and  the  schedule  in  terms  imposed 
the  toll  on  the  occupier  of  every  shop,  stall, 
or  ground  space  in  the  market,  and  not  upon 
the    commodities   sold    or  exposed   for  sale 
there: — Ucld,    that  a  person   who  sold  fruit 
and  tish,  which  are  marketable  articles,  from 
door  to  door  within  the  prescribed  limits,  did 
not  thereby  become  liable  to  the  penalty  im- 
posed by  10  &  11  Vict.  c.  14,   s.  13.     CatweU 
▼-   Cook,  11  C.  B.,  N.  8?  637;  31  L,  J.,  M.  C. 
185. 

Ucld,   also,   that  the  ** prescribed   limits'' 
meant    the    limits   to   which   the    local    act 
applied,  viz.,  the  boundaries  of  the  borough. 
lb. 

By  10  &  11  Vict.  c.  14,  s.  13,  after  a  mar- 
ket-place is  open  for  public  use,  every  person 
other  than  a  licensed  hawker  who  shall  sell 
or  expose  for  sale,  in  any  ])laco  within  the 
prescribed  limits,  except  in  liis  own  dwelling- 
place  or  shop,  any  articles  in  respect  of  which 
tolls  arc  by  the  8j)ecial  act  authorized  to  be 
taken  in   the  market,    shall  for  every  such 
offense  be  liable  to  a  penalty;  and  in  order 
to  exempt  from  penalty  under  this  section,  a 
party  must  be  shown  to  have  sold  the  market- 
able articles  in  what  is  really  his  own  private 
shop,  and  not  in  any  such  way  as  to  constitute 
a  different  market  from  the  legal  one ;  and  in 
order  to  determine  this  question,  all  the  ele- 
ments of  the  case  must  be  taken  into  consid- 
eration, although  not  one  of  them  alone  might 
be  conclusive  upon  it.     Pope  v.  Whalley,  6  B. 
&  8.  303;  11  Jur.,  N.  8.  444;   34  L.  J.,  M. 
C.  76;  13  W.  R.  40*3;  11  L.  T.,  N.  8.  700. 

A  market  act  enacted,   that  every  person 
who  shall  sell  or  expose  for  sale  at  any  place 
within  the  limits  of  the  act  (other  than  in  his 
own  dwelling-house,  or  in  any  shop  attached 
to  and  being  part  of  any  dwelling-house),  any 
article  in  respect  of  which  tolls  are  by  this 
act  authorized  to  be  taken,  shall  forfeit  and 
pay  i\ny  sum  not  exceeding  40^.     By  a  sched- 
ule ft  toll  was  imposed  upon  horses: — Held, 
that  a  horse  was  an  article  within  this  section. 
Lland/iffand  Canton  Market  Company  v.  Lyn- 
don, %Q.  B.,  N.  8.  515;  80  L.  J,,  M.  C.  105; 
ejur.,  N.  S.  1344;  8  W.  R.  693. 

Held,  also,  that  a  sale  by  auction  of  horses 
by  A.,  a  licensed  auctioneer,  in  a  yard  attached 
to  the  dwelling-house  of  B.,  within  the  dis- 
trict, was  an  offense  against  the  act.     lb. 

By  a  local  act  it  was  enacted,  in  language 
BimilartolO&  11  Vict.  c.  14,  s.  19,  that  *»no 


person  shall  slaughter  any  cattle,  or  dress  any 
carcass,  for  sale  as  human  food  or  food  of 
man,  in  any  places  within  the  limits,  other 
"than"  such  slaughter-house  as  there  described; 
and  that  every  person  who  *^  shall  offend  by 
slaughtering  any  cattle,  or  dressing  for  sale 
any  carcass  within  tiic  limits  in  any  place 
other  tlian  one  of  such  slaughter-houses," 
shall  be  liable  to  a  pcntilty: — Ucld,  that  this 
enactment  applied  only  to  the  slaughtering  of 
beasts  intended  by  the  person  slaughtering 
for  sale  as  human  food.  Ellas  v.  JMg/itingale, 
8  El.  &  Bl.  698;  4  Jur.,  N.  8.  100;  27  L.  J., 
M.  C.  101. 

A.  was  tenant  of  a  dwelling-house  and  shop, 
and  of  a  piece  of  ground  in  i'ront  of  the  shop. 
A  wooden  shed  alhxcd  to  the  house,  and  sup- 
]>orted  on  wooden  posts,  had  been  erected  and 
continued  over  the  piece  of  ground  for  a  period 
of  eighteen  years,  and,  previously  to  its  erec- 
tion, there  had  been  stone  flags  built  into  and 
forming  part  of  the  house,  and  projecting 
three  feet  beyond  it.  The  flags  still  remained 
beneath  and  assisted  in  supporting  the  shed, 
and  were  erected  at  the  same  time  as  the 
house  and  shop.  A.  having  been  convicted, 
under  10  oc  11  Vict.  c.  14,  Market  and  Fairs 
Clauses  Act,  s.  13,  for  exposing  tollable  arti- 
cles for  sale  on  the  ground  beneath  this  shed: 
— Held,  that  there  was  not  sufficient  evidence 
to  justify  the  conviction,  as  the  structure 
must  bo  considered  as  part  of  a  dwelling- 
place  or  shop  within  the  exception  in  that 
section.  Aakworth  v.  lleyworth,  38  L.  J.,  M. 
C.  91;  4  L.  R,  Q.  B.  310;  10  B.  &  S.  309;  17 
W.  R.  668;  20  L.  T.-.  N.  8.  439. 

A  by-law  for  regulating  a  market  must  not 
be  so  restrictive  as  to  prevent,  without  leave, 
a  frequenter  of  it  from  resorting  to  it.  WorU 
ley  V.  Nottingluim  Local  Board,  21  L.  T.,  N.  8. 
582— Q.  B. 

By  the  Markets  and  Fairs  Clauses  Act,  1847, 
s.  13,  after  a  market-place  is  opened  for 
public  use  every  peraon  other  than  a  licensed 
hawker,  selling  in  a  place  within  the  pre- 
scribed limits,  except  in  his  own  dwelling- 
place  or  shop,  any  articles  in  respect  of  which 
tolls  are  by  the  special  act  authorized  to  bo 
taken  in  the  msuket,  is  liable  to  a  penalty. 
By  the  Peddlers  Act,  1871,  s,  6,  a  certificate 
under  that  act  is  to  have  the  same  eHect  as 
a  hawkc»'s  license  for  the  purpose  of  the 
Markets  and  Fairs  Clauses  Act,  1847,  and  the 
term  *•  licensed  hawker  "in  such  act  shall  be 
constnied  to  include  a  peddler  holding  such 
a  certificate.  A  person  holding  a  peddler's 
certificate  both  sold  on  foot  and  with  a  horse 
and  four-wheeled  wagon  within  the  limits 
of  a  district  formed  by  the  adoption  of  the 
Local  Government  Act,  1838,  under  which  act 
the  local  board  had  provided  a  market-place 
for  potatoes  and  other  vegetables  liable  to  toll 
in  the  market: — Held,  that  he  was  exempted 
by  the  peddler's  certificate  from  the  penalty 
imposed  by  the  Markets  and  Fairs  Clauses 
Act,  1847,  s.  13,  though  not  acting  strictly 
as  a  peddler,  but  rather  as  a  hawker.  Howard 
V.  Lupton,  44  L.  J.,  M.  C.  150;  10  L.  R,  Q. 
B.  698. 
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A  person y  nof  being  a  licensed  hawker,  was 
committer!  and  fined  under  the  Markets  and 
Pairs  Clauses  Act,  1847,  10  Viet.  c.  14.  s.  13, 
for  hiiving  sold  corn  by  siimple  in  a  place,' 
other  than  his  own  dwellinir-placc  or  shop, 
within  the  municipal  bcHindary  of  the  city  of 
Londonderry,  the  bulk  of  the  corn  beinpf  at 
the  time  of  sale  within  tiie  municipal 
boundary: — Held,  that  the  conviction  was 
right.  Londondemj  {Mayor)  v.  McElhinney, 
9  Ir.  R,  C.  L.  71— C.  P. 

A  local  act  regulating  a  market  prohibited 
under  a  penalty,  in  terms  identical  with  those 
in  the  Markets  and  Fairs  Clauses  Act,  1847,  s. 
13,  any  person  from  selling  or  exposing  for 
sale  within  the  limits  of  the  market,  *' except 
in  his  own  dwelling-place  or  shop,"  any 
articles  in  resnect  of  which  tolls  were  by  that 
act  authorized  to  be  taken.  A  salesman  re- 
sided within  the  limits,  and  occupied  a  large 
yard  adjoining  his  residence,  in  which  were 
siieds  for  the  sale  of  cattle  and  sheep.  The 
yard  extended  back  about  160  feet,  and  the 
only  entrance  to  it  was  tlirouu:h  double  doors 
from  the  street,  and  by  passing  underneath 
the  small  house,  which  consisted  only  of 
upper  rooms  supported  on  pillars  over  the 
entrance.  Stairs  led  up  from  this  covered  en- 
trance, which  was  thirty  feet  by  twenty,  to 
the  house.  He  was  summoned  fr>r  exposing 
for  sale  200  sheep  in  this  yard,  and  convicted 
in  a  penalty : — Held,  that  the  conviction  was 
right,  as  the  yard  did  not  come  within  the 
exception,  so  as  to  be  either  his  dwelling- 
place  or  his  shop.  M'flole  v.  Davies,  1  L.  U., 
Q.  B.  Div.  69;  45  L.  J.;  M.  C.  30;  83  L.  T., 
N.  8.  603;  24  W.  U.  343. 

By  3  Geo.  4,  c.  58,  s.  42,  any  person  who 
sells  fish  within  the  town  of  Rochdale,  except 
in  the  market-place  (tmless  such  sale  take 
place  from  a  shop  or  dwelling  house),  is  liable 
to  a  penalty  not  cxceediiig  5i.  N.  sold  four 
herrings  in  an  open  street,  not  in  the  market- 
place. The  street  was  a  main  thoroughfare, 
with  houses  on  both  sides,  in  a  populous  part 
of  the  ancient  municipal  borough  of  Roch- 
dale, and  there  was  a  a  continuous  line  of 
buildings  from  the  market-place  to  the 
street,  where  the  sale  took  place.  Wlien 
the  act  was  passed  the  street  in  question 
was  not  made,  and  the  site  of  it  was  in 
fact  green  fields.  There  was  no  definition  in 
the  act  of  the  meaning  of  the  expression 
**town  of  Rochdale."  The  justices  refused 
to  convict,  being  of  opinion  that  the  words 
**town  of  Rochdale,"'  were  limited  to  the 
town  as  it  then  existed: — Held,  that  the 
justices  were  wrong  in  refusing  to  convict, 
inasmuch  as  the  section  was  intended  to  ap- 
ply to  all  parts  of  what  might  be  fairly  termed 
the  town  of  Rochdale,  whether  in  existence 
at  the  time  of  the  passing  of  the  act  or  not. 
CoUier  v.  Nbrth,  85  L.  T.,  N.  8.  845— D.  C.  A. 

ITie  Exmouth  Market  Act,  18<57,  30  Vict.  c. 
19,  which  incorporated  the  Markets  and 
Fairs  Clauses  Act,  1847,  10  &  11  Vict.  c.  14, 
by  e  20,  enacts  that  no  unlicensed  person 
shall  sell  in  any  open  place  within  the  limits 
of  the  market,  not  being  the  new  market- 


place or  his  own  dwelling-house  or  shop,  mt 
articles,  &c.  A  person  8ol<l  articles  of  tl» 
description  Inentioned  in  the  act  in  a  skiitle- 
gn)und  let  to  him  for  two  days.  The  place 
where  the  sale  took.place  was  covered  withi 
n)of  and  inclosed,  but  had  a  door  leading  iatn 
the  street:— Held,  thnt  the  place  of  salens 
not  his  shop  within  the  exception  in  tbeacL 
Hooper  V.  KenshoU,  2  L.  R.,  Q.  B.  Div.  127; 
4  L  J.,  M.  C.  160;  30  L.  T.,  N.  a  111;  25 
W.  R.  308. 

H.  was  charged  before  the  magistrates  of  a 
city  fnr  having  infringed   a  private?  3Inzkek 
Act  (0  &  7  Vict.  c.   122,  s.   3>,    which  in- 
posed  a  fine  on  any  person  sellings,  offering  «* 
exposing  for  sale  any  carcasses  or  meat  withk 
the  limits  of  the  city  and   county,   except 
within  the  market.    It  was  provecl  tbat«  on  the 
12th    January,    1877,    H.    delivered  certaia 
carcasses  at  a  door  within  the  iiiiiit&  and  thtf 
the  carcasses  were  then  weigheil  and  paid  for 
but  it  was  alleged  that  they  were  delivered  is 
pursuance  of  a  previous  conrract,  entered  ifit« 
between  the  same  parties  at  the  s?iixie  place oa 
the  5th  of  the  ssime  month.     The  suouimks 
was  taken  out  for  the  12th  January,  and  ibe 
magistnites  found  that  there  had  been  n  pre- 
vious sale  and  purchase  on   (he  5(li:— U(i4 
that  they  should  have  cinvictcd  on  the  a}>ore 
facts,  and  that  if  they  had  thought  it  neccssaiy 
they  should  have  amended  the  summons  by 
altering  the  date  on  which  the  offend  vis 
alleged   to  have  been   C4»mmitted   from  tbe 
12th  to  the  5th  of  the  month.    ExeUr  (M'lff^r, 
dbe.)  V.  Heaman,  87  L.  T.,  N.   8.  534— C  P. 
Div. 

By  a  local  act  of  1862  a  company  was  en- 
powered  to  erect  a  cattle  market  at  Brecon, 
and  by  s.  65  the  company  from  time  to  time, 
if  and  when  they  should  think  fit,  and  wiili, 
but  not  without,  the  consent  of  the  corfwn- 
tion.  testified  by  writing  under  the  hand  of 
the  mayor  or  town  clerk,  might  provide  sad 
maintain  slaughter-houses  projier  »md  sufficient 
for  the  slaughtering  of  cattle  for  the  sa|>|ilj 
of  tbe  borough  and  the  neigh  borhond,u}^xi 
such  sites  as  they  should  think  cxpedii-nt 
In  1863  the  corpomtion  consented  to  the 
provision  and  miantcnance  by  the  com)MnT  oi 
slaughter-houses  proper  and  sufiScient  for  tbe 
slaughtering  of  cattle  for  the  supply  of  tiie 
borough  and  its  neigh borhc»od.  in  pureuaoce 
of,  and  in  accordance  with,  the  above  mes- 
tioned  s.  65;  the  com|)any  built  slan!rlitiT- 
houses  accordini^ly,  but  absolutely  abnn<ioiiod 
the  use  of  them  in  1864.  The  coni)aoy 
subsequently  built  other  slaughter-houses  • 
quarter  of  a  mile  off;  but  the  corporation  had 
always  refused  to  give  nny  further  consent. 
Justices  n^fused  to  convict  under  s.  Id  of 
the  Markets  and  Fairs  Clauses  Act,  1847.fbr 
slaughtering  cattle  cm  premises  in  the  borough 
othc>r  than  those  leased  by  the  ap|)ell4nt:— 
Held,  that  the  slaughter-houses  occupied  by 
the  ap|>cllant  had  not  rpceive<l  the  consent  of 
the  corporation  under  s.  65  of  the  local  art  of 
18G2,  and  that  the  justices  were  right 
Hugfiei  v.  Trew,  86  L.  T.,  N.  S.  585~Q.  B. 
Div. 
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iV.  Sales  in;  Mabket  Otert. 


constitntes  a  sale  in  market  overt  \ 
.tent  of  protection  to  purchaser.] — A 
vlii  -Icsnle  warehouse  in  London,  used  as  a 
Jicip^  and  havin;;  priazed  windows  in  which 
trtioles  are  exhibited  for  sale  towards  the 
street^  is  a  market  overt  by  the  custom  of 
L«on«  I  on  for  goods  commonly  sold  there.  The 
c\istoiTi  is  not  confined  to  shops  whicli  are 
litc^T-allv  open  to  the  street.  Lyons  v.  Depcm^ 
8  I>.  A  D.  177;  11  A.  &  E.  826;  9  C.  &  P. 
es  ^    4:  Jur.  605. 

A.     sale  by  sample  is  not  entitled  to  the 

privileges  of  a  sale  in  market  overt.     Crane 

ir.  r,<?7idon  Dock  Company^  5  B.  &  8.  813;  10 

Jur.,   N.  S.  984;  12  W.  R  745;  10  L.  T.,  N. 

S.    ST^. 

'Fo  constitute  a  sale  in  market  overt,  the 

goods  sold  must  be  present  in  the  market 
uriiig  the  whole  of  the  transaction,  from  the 
mailing  of  the  contract  to  the  delivery.     lb, 

Wliere    goods    were    stolen,   and  sold  in 
market  overt,  and  the  thief  was  prosecuted  to 
conviction,  and  the  goods  were,  after  a  de- 
mand made  for  them  by  the  original  owner, 
converted  by  the  defendant: — Held,  that  by 
virtue  of  7  &  8  Qeo.  4,  c.  29,  s.  57  [rt^pealed 
by  24  f&  25  Vict.  c.  95,  but  similar  provision 
re-enacted  by  24  A  25  Vict.  c.  96,  s.  1001,  tlie 
O'wncr  might  recover  them  in  trover,  and  was 
not  bound  to  obtain  them  only  by  the  means 
pointed  out  in  that  statute,  of  a  writ  of  resti- 
tution,  or  an   order  of  the  judge  who  tried 
the  thief.     Seattergood  v.  Sylvester,  15  Q.'B. 
606;  14  Jur.  977;  19  L.  J.,  Q.  B.  447. 

The  effect  of  7  &  8  Geo.  4,  c.  29,  s.  57,  is, 
upon  conviction  of  the  thief,  besides  giving 
to  the  original  owner  the  summary  methods 
pointed  out  by  the  statute,  to  restore  to  him 
tlic  gOi>ds  which  were  stolen,  the  right  of 
property  in  them,  and  all  the  legal  remedies 
incident  to  that  riglit.     Ih, 

An  authority  to  a  servant  to  sell  in  market 
overt  is  not  to  be  construed  as  a  continuing 
authority,  so  as  to  justify  a  sale  by  him  else- 
where.  Metcalfe  v.  Lumsden,  1  C.  &  K.  309 
— Kolfc. 

A  sale  by  public  auction  at  a  horse  re- 
pository out  of  the  city  of  London,  is  not  a 
sale  in  market  overt.  Lee  v.  Bayee  or  Bobinean, 
18  C.  B.  599;  2  Jur.,  N.  S.  1093;  25  L.  J.,  C. 
P.  349. 

The  defendant's  mare,  which  he  had  turned 
out  in  a  public  ptirk,  was  found  out  of  the 
park,  and  was  sold  at  a  public  auction  by  the 
pinner.  After  an  intermediate  sale  she  was 
told  in  market  overt  to  the  plaintiff,  and  was 
subsequently  taken  possession  of  by  the  de- 
fendant. There  was  no  proof  that  the  formali- 
ties which  the  13  Eliz.  c.  12,  requires  upon 
the  sale  of  horses  at  fairs  and  markets  had 
been  observed: — Held,  that  in  the  absence  of 
Mch  proof  the  court  would  not  infer  that 
inch  formalities  had  been  observed,  and  that 
the  plaintiff  could  not  maintain  an  action  for 
the  mare  against  the  defendant,  the  true 
owner.  Moran  v.  Pitt,  42  L.  J.,  Q.  B.  47; 
81  W.  B.  525;  28  L.  T.,  N.  S.  554. 


A  salesm.'istcr,  who  in  mnrket  overt  publicly 
sells  and  afterwards  ddivtMs  a  stolen  beast, 
although  he  docs  so  iinuKTcntly  and  in  tlie 
ordinary  course  of  his  husinc'ss,  is  responsible, 
in  trover,  to  the  true  owm  r  for  the  value  of 
the  beast.  Oaulu  v.  LedwUge,  10  Ir.  R.,  C. 
L.  33 -Q.  B. 

The  protection  attendant  upon  a  sale  ia 
market  overt  is  not  rontlned  to  ancient  mar- 
kets created  by  charter  or  by  prescription, 
but  extends  to  modern  markets  established 
under  powers  coulerrcd  by  act  of  parliament. 
lb. 

As  to  sales  of  horset>,  in  markets  overt,—* 
see  Horse. 


iHarkct  ©uert. 


See  Markets  and  Fairs. 


illarriage. 

See  Husband  and  Wifb. 


JRarttal  Cato. 

See   Armt  and  Nayt. 


itlaBter. 


I.  Of  the  Superior  Courts,  8844. 
II.  Taxing  Master.     See  Costs. 
ni.  Master  and  Sertant.      See  Mastxb 

AND  Servant. 
IV.  Master  of  Vessel.    See  Shipping. 

L  Of  the  Superior  Courts. 

SUtutes.]  -[7  Will.  4  &  1  Vict.  c.  80,  and 
29  &  soviet,  c.  101,  regulate  their  appointment 
arid  ealarieeJ] 


illastcr  anb  Scruant 

L  Hiring  and  Dismissal    of   Sertant. 
8846. 

1,  SequUites  and  Validity  of  Con' 

tract  of  Hiring y  8846. 
(a)  In  General,  8846. 
(6)  Requirements    of     the 

Statute    of     Frauds, 

8854. 
(e)  Exemption  from  Stamp 

Duty,  8855. 

2.  Term  of  Service  or  Employment ; 

and  koto  determined,  8856. 
8.  Grounds  of  Dismissal,  8864.^ 
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n.  Mutual  Riobtb,  Duties  ai^d  Liabili- 

TOES  of  MaSTEBS  and  SERVANTSf  8869. 

1.  Nature  of   Services;    and    the 

Relation,  in  Qeneraly  886d. 

2.  Wagee  or  other  Bemuneration, 

8871. 

• 

(a)  Right    of    Servant    to 

Compensation,  in  Gen- 
eral, 8871. 

(b)  Dismissal  or  other  Ter- 

mination of  Employ- 
ment;   Forfeiture    of 
Wages,  8876. 
(e)  Payment     of     Wages ; 
Deductions;     Provis- 
ions   of    The    Truck 
Act  against  Payment 
other  than  by  Money, 
8880. 
*  (d)  Recovery  of  Wages  or  of 
Damages   for  Wrong- 
ful Dismissal,  8884. 
(e)  Proceedings  before  Jus- 
tices for  Non-Payment 
of  Wages.     See  This 
Title,  IV.,  2. 
8.  Support  and  Medical  Attendance 

for  fiferfja/if,  8896. 
4.   Giving    Character    to    Servant^ 

8896. 
6.  Injury  to  Servant  in  Course  of 
ilmployment,  8898. 

(a)  By  Acts  or  Negligence 
of  Master  or  of  Ser- 
vant himself,  8898. 
,  (&)  By  Acts  or  Negligence 
of  Fellow- Servants  or 
'  Others,  8906. 

6.  Punishment   of    Misconduct   or 

Offenses    hy    Servants.       See 
This  Title,  IV. 

7.  lU- Treatment  of  Servant,     See 

Criminal  Law. 

8.  Defamation  of  Servant  by  giving 

Character,    See  Defamation. 
dl.  Rights  and  Liabilities  of  Masters 
AND  Servants  as  to  Third  Persons, 
8916. 

1.  Contracts  or  AgreementSy  8916, 

2.  Enticing  Servants  from  Service^ 

8920. 

8.  Injuries  to  Servants  by  Third 
Persons,  8922. 

4.  Injuries  to  Third  Persons  by  Ser- 
vants, 8923. 

(a)  Liability  of  Master,  8923. 

(b)  Liability  of  Servant,  8937. 

(c)  Liability  of  Contractors 

and  their  Workmen, 
for  neijligcnco,  to 
Third  Persons.  See 
Neoliobncb. 

(d)  Liability     of     Carriers. 

See  Carrier. 

(e)  Liability      of     Railway 

Companies  for  Man- 
agement and  Opera- 
tion of  Railways.  See 
Public  Company. 


5.  Seduction  of  Servant,      Sje  ly- 

FANT. 

IV.  Offenses   against   the    Majsteb  asb 

Servant  Acrra;    Disputes  bbtwebs 

MA8T£|tS    AND    SeRTAICTS;      PbOCSKD- 

INGS      befobb    Justices;     Akbitsa- 
TIONS,  8938. 

1.  Statutes ;  and  their  AppUattiak 

and  Effect^  in  General^  8^1 

2,  Non-Payment  of  Wayet  Uf  Mas- 

ter, 8942. 
8.  Absenecy  Misconduct  and  Ofm- 

ses  by  Servants,  8943. 
4.   Convictions;  ComsnitmaUs; Pn- 
ishment,  8947. 
V.     Combinations     among     Mastsbs   qs 
Workmen;  Trades  Unioks,  8934. 

I.  HnuNO  and  Dismissal  of  Sebtast. 

1.  Requisites    and    Validity   of    Contract  tf 
♦       Hiring. 

(a)  In  General. 

What  conatitutes  contract  for  employBHi^ 
generally.] — An  agreement  for  the  hiring  of 
a  servant  may  be  proved  by  parol,  altboqgfa 
the  terms  of  the  agreement  are,  by  the  direc- 
tion of  the  parties,  written  down  by  a  third 
person;  such  writing,  though  read  over  to 
the  parties,  not  being  signed  by  them.    Ba 

V.  Wrangle,  4  N.  &  M.  875;  2  A.  &  E.  8J4,'  1 
H.  &  W.  41. 

In  1859,  R.  was  owner  of  a  mine  which  lie 
proposed  to  sell  to  a  projected  company,  (h 
the  12th  February,  1859,  there  was  a  meetiog 
of  the  promoters  of  the  company,  at  which 
it  .was  resolved  that  the  plaintiff  should  be 
appointed  captain  of  the  mine  at  a  salai;, 
'*  such  salary  to  commence  at  the  compietioo 
of  the  contract  with  R.,"  who  was  one  of  the 
promoters  of  the  company.  The  resolntioa 
was  communicated  to  the  plaintiff.  On  the 
9th  March  the  agreement  for  the  sale  of  the 
mine -to  R.  was  executed.  On  the  25th 
March  there  was  a  meeting  of  the  promoteis 
of  the  company,  at  which  the  memorandam 
and  articles  of  association  were  executed,  sod 
a  prospectus  was  approved  of,  which  described 
the  plaintiff  as  captain  and  local  manager  of 
the  mine.  On  the  28th  March  the  compao; 
was  registered.  On  the  31st  March  tiierewis 
a  meeting  of  the  company,  at  which  three 
directors  were  present,  when  the  minutes  of 
the  meeting  of  the  25th  March  were  retd, 
and  the  prospectus  approved  at  that  meetia}( 
was  submitted  and  approved.  The  plaintiff 
acted  as  manager  of  the  mine,  and  in  an  aciloa 
by  him  against  the  company  for  his  salary, 
the  jury  found  that  he  acted  for  the  companj 
and  not  for  R.  There  was  no  conveyance  of 
the  mine  to  the  company: — Held,  that  there 
was  evidence  of  the  appointment  of  the 
plaintiff,  by  the  company,  as  manager  of  the 
mine,  and  that  he  was  entitled  to  recover  for 
his  services  in  such  capacity.  Browning  ▼. 
Great  Mining  Central  Company,  5  H.  &N. 
856;  29  L.  J.,  Exch.  399. 

Action  upon  an  agreement  in  writing  be- 
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r^^'xx     tlie  plaintiff  and  the  defendants,   as 
ireigri  agents  resident  in  London,  on  behalf 
f    i\n<1    representing  P.,  resident  at  Havana, 
\  tH(^  island  of  Cuba,  by  which  the  plaintiff 
g^rciscl   to  proceed,  as  fireman  or  stoker,  on 
oar(±     a.  steamer,  about  to  leave  London  for 
Ia.v^aj&sv,  to  be  placed  in  the  service  of  P., 
net     to    discharge  the  duty  and  do  the  Wftrk 
»f    fliroTOan  or  stoker. on  board,  and  to  obey 
:\\G  orclers  and  follow  the  directions  of  the 
m^inocrs;    that    he    should    receive    wnges 
mo  lit;  lily,   and  during   the  outward   voyage 
r&tions  to  be  served  out  to  him  on  account  of 
I*.  ^  t,lic  contract  to  be  in  force  for  one  year  from 
its   <la.tc,  and  should  he  be  discharged  before 
tlmt  time,  three  months*  wages  to  be  paid  in 
a«l  vmicc,  t>eside8  finding  him  a  passage  home; 
"P.  t>eing  at  liberty  to  confirm  and  continue 
tlie     cng:igement    on    the    terms    heretofore 
stated,  or  to  discharge  him,  and  find  his  pas- 
sage   bick  to  England: — Held,  that  the  de- 
feudsints  were  personally  liable  for  a  breach 
of    the  agreement,  before  the  ship  reached 
lluvnna.      Wilson  v.  Zulueta,   14  Q.   B.  405; 
14  Jur.  300;  19  L.  J.,  Q.  B.  49. 

A.  ongaixed  B.,  under  an  agreement,  dated 
25th  of  September,  1805,  a«i  a  file-f«)rger,  for 
tiwo   years,  after  the  rate  of  the  Sheffield  list 
of  prices  for  the  time  being.     On  the  24th  of 
Fci»ru:iry,  1800,  the  master  refused  to  give 
liim  work.     On  the  10th  of  March,  1800,  B. 
entered  a  plaint  in  a  county  court  against  A., 
his  master;  and  in  his  particulars  alleged  that 
A.    **  neglected  and  refused  to  perform,  and 
had  not  jwrformed,  his  agreement,   whereby 
he  hod  sustained  damages  to  the  amount  of 
11.  148.,  being  four  wecks^  avera^  wages  in 
lieu  of  notice."    A.  paid  IL  14».   and  the 
costs  into  co'urt  on  the  19th  of  April,  1800. 
On  the  next  day,  the  20th  of  April,  B.  again 
went  to  w^rk  for  A.,  but  was  dismissed  on 
the  21st  of  April.     On  the  4th  of  July,  1800, 
B.  entered  another  plaint  against  A.,  and  in 
his  particulars  alleged  that  A.  '*  refused  to 
employ  him,    and  illegally  discharged  him 
from  his  service,"  and  claimed  48/.  128.     At 
the  trial,  the  jury  found  a  verdict  for  B.  for 
83/.  128.     It  was  admitted  that  the  agreement 
sued  on  in  the  first  plaint  was  the  same  agree- 
ment as  was  sued  on  in  the  second  plaint : — 
Held,  that  there  was  no  evidence  to  go  to  the 
jury  of  such  agreement,  and  that  the  judge 
ouirht  to  have  directed  a  nonsuit.     Barnsley 
V.  Taylor,  87  L.  J.,  Q.  B.  89. 

A.  beins:  in  want  of  workmen,  applied  to 
the  Free  Labor  liegistiation  Society,  and  filled 
up  and  signed  a  form  sent  by  them  to  him, 
containing  the  particulars  of  the  employment 
and  terms  offered  by  him,  and  his  address  at 
S.  This  form  was  read  over  to  B.  by  the 
secretary  of  the  society,  and  B.  then  signed 
an  agreement  headed  **Pree  Labor  Society," 
hy  which  he  stated  that  he  had  accepted  em- 
ployment at  S.,  and  agreed  that  one  half  day's 
wages,  "being  the  fee  to  the  society  for  ob- 
taining him  tl)e  employment,"  should  be 
d(.'«)ueted  from  his  wages,  and  that  he  would 
not  quit  the  siTvice  of  his  employer  without 
jost  cause: — Held,  that  the  documents  suffici- 


ently referred  to  one  another,  and  constituted 
a  contract  in  writing  si«;ned  by  both  parties. 
Crane  v.  Powell,  4  L.  R.,  C.  P.  123;  38  L. 
J.,  C.  P.  43;  20  L.  T.,  N.  S.  703;  1^  W.  R. 
101. 

The  plaintiff  proposed  to  enter  the  defend- 
ant's service  as  salesman,  and  stated  in  a  let- 
ter his  willingness  to  come  for  a  year  on  trial, 
and  his  terms.  The  defendant,  in  reply, 
assented  generally,  but  in  the  course  of  his 
letter  said  that  if  some  of  the  terms  were  de- 
fined more  clearly  it  might  prevent  mistakes, 
and  spoke  of  a  list  of  customers  which  ho 
would  consider  with  the  plaintiff.  He,  how- 
ever, named  a  day  for  the  plaintiff  to  enter 
on  his  duties,  and  said  he  should  expect  him 
then: — Held,  that  this  was  not  an  unqualified 
acceptance  of  the  plaintiff's  proposal,  and  that 
the  two  letters  were  not  a  complete  and  bind- 
ing contract  in  writing.  Johnson  v.  Appleby^ 
30  L.  T.,  N.  8.  201— C.  P. 

Held,  also,  that  parol  evidence  of  supple- 
mentary terms  agreed  to  at  a  meeting  of  the 
parties  subsequent  to  the  letters,  but  prior  to 
the  plaintiff  entering  on  the  service,  was  ad- 
missible,    lb, 

B.  entered  into  an  agreement  to  serve  a 
tramway  company  as  a  conductor,  and  de- 
posited 5/.  as  security  for  the  due  discharge  of 
his  duties;  among  which  he  was  to  punch  a 
ticket  upon  receipt  of  every  passenger's  fare, 
according  to  rules  of  which  he  liad  a  copy. 
It  was  agreed  also  that  thecompany*s  manager 
should  be  the  sole  judge  between  the  com- 
pany and  the  conductor  whether  the  company 
was  entitled  to  retain  tiie  whole  or  any  part 
of  the  deposit;  and  his  certificate  in  writing 
should  be  binding  and  conclusive  evidence 
between  the  parties  in  all  courts  of  justice, 
and  should  bar  the  conductor  of  all  right 
under  any  circumstances  to  recover  the  same. 
The  agreement  expressly  excluded  its  appli- 
cation from  criminal  offenses,  and  one  of  the 
rules  stated  that  failure  to  punch  on  receipt 
of  a  fare  was  to  be  evidence  of  an  attempt  at 
embezzlement,  and  the  act  of  failure  would  be 
dealt  with  accordingly.  The  manager  certi- 
fied that  the  company  was  entitled  to  retain 
the  whole  of  B.'s  deposit,  on  the  ground  that 
he  had  received  certain  pnssengers'  fares  with- 
out punching  the  tickets  according  to  the 
rules.  The  company  applied  to  a  stipendiary 
magistrate  to  recover  this  amount  under  0  Sb 
7  Vict.  c.  80,  s.  22,  and  the  magistrate  de- 
cided that  this  agreement  was  not  binding: — 
Held,  that  this  agreement  did  not  oust  the 
jurisdiction  of  a  court  of  justice,  but  merely 
rendered  the  certificate  a  condition  precedent 
to  the  company^s  right  to  retain  the  deposit; 
and  that  the  rule  as  to  evidence  of  embezzle- 
ment was  nugatory.  The  agreement  was 
therefore  valid,  and  the  case  was  sent  back 
to  the  magistrate.  London  Tramways  Com" 
pany  v.  BaiUy,  37  L.  T.,  N.  S.  499— Q.  B. 
Div. 

Conaldentlon,  mutuality  and  other  requl- 
sftea.] — ^By  an  agreement  between  A.  and  B., 
it  was  agreed  that  A.  should  manufacture 
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cement  for  the  use  of  B.,  of  a  specified  qual- 
ity; that  B.  should  pay  A.  a  weekly  sum  for 
two  y(  urs  from  tiic  agreement,  and  another 
weekly -sum  for  one  year  after;  and  should 
receive  X.  into  partnership  in  the  business  of 
nianufacruiing  cement  at  tho  end  of  three 
ycjirs;  and  that  A.  should  instruct  B.  in  tlie 
art  of  manufacturing  cement: — Held,  in  an  ac- 
tion brought  by  A.,  :uwi(;ninp:,  as  a  breach  of 
this  agreement,  that  B.  wrongfully  discharged 
him.  the  plaintiff,  from  his  service,  and  from 
manufacturing  cement  fnr  the  use  of  tho  de- 
fendant, and  from  any  longer  in^^tructing  the 
Elaintiff  in  the  art  of  manufacturing  cement, 
efore  the  expiration  of  two  years  from  the 
agreement,  that  this  agreement  did  not  raise 
an  implied  contract  of  hiring  and  service  for 
three  years  between  the  parties,  and  therefore 
the  action  was  not  maintainable.  A»pdin  v. 
Awftin,  D.  &  M.  515;  5  Q.  B.  671;  8  Jur. 
855;  18  L.  J.,  Q   B.  165. 

A  declaration  stated,  that,  by  a  deed  be- 
tween the  defendant,  of  the  first  part;  D.  of 
the  second  part;  and  the  plaintiff,  of  the  third 
part,  the  plaintiff  covenanted  with  the  de- 
fendant, timt  D.  should,  during  the  term  of 
five  years  from  the  date  of  the  deed,  serve, 
abide,  and  continue  with  the  defendant  as 
liis  iissistttnt  in  the  art  of  a  surgeon-dentist, 
and  perform  such  service  as  the  defendant 
should  order  to  be  done,  in  the  way  of  his 
art,  with  stipulations  for  working  nine  hours 
per  day ;  and  that  the  defendant,  in  consider- 
ati(m  of  the  services  to  be  performed  by  D., 
covenanted  with  the  plaintiff,  that  he,  the  de- 
fendant, during  the  term  of  five  years  (in 
case  D.  performed  his  part  of  the  agreement, 
and  particularly  the  work  of  nine  hours  per 
day),  would  jwiy  to  D.  85«.  weekly  for  the 
firdt  year  of  the  term;  22.  weekly  during  the 
second  and  third  years;  21,  2«.  weekly  during 
the  fourth  and  tifth  years  of  the  term,  for 
wages  and  com|)ensation  for  the  services.  The 
declarntion  alleg(?d  as  a  breach,  that  the  de- 
fendant would  not  permit  O.  to  continue  in 
his  service,  but  dismissed  him:— Held,  in 
arrest  of  judgment,  that  the  breach  was  ill- 
assigned,  its  there  was  no  implied  covenant  on 
the  part  of  tlte  defendant  to  retain  D.  in  his 
service  during  the  five  years.  Bfinnv.  Sayl»j 
D.  &  M.  579;  5  Q.  B.  685;  8  Jur.  858;  18  L. 
J.,  Q.  B.  159, 

By  an .  agreement  called  a  pit  bond,  tho 
owners  of  a  coal-pit  retained  and  hired  Uie 
plaintiff  for  a  year,  the  plaintiff,  *'  during  all 
the  tiokes  the  pit  shall  be  laid  off  work,  to 
continue  the  servant  of  the  owners,  subject 
to  their  orders  and  directions,  and  liable  to 
be  employed  by  them  at  such  work  as  they 
shall  sec  fit,"  and  at  certain  wages:— Held, 
that  the  pit-owners  were  not  bound  to  em- 
ploy the  plaintiff  for  a  reasonable  number  of 
working  days  during  the  year.  WilUamion 
▼.  Taylar,  D.  &  M.  880;  5  Q.  B.  176;  18  L. 
J.,  Q.  B.  81. 

The  plaintiffs  agreed  in  writing  with  L., 
that  he  should  serve  them  for  seven  years  as 
a  crown-glass  maker;  that  he  should  not  dur- 
ing that  term  work  for  any  other  person  with- 


out their  license;  that  they    might  dedaet 
from  his  wages  any  fine  he   mi^ht  iocnr  for 
breach  of  their  rules;  that  during  any  de- 
pression of  trade  he  should  be  paid  a  m«Mesj 
of  his  wages;  that  if  he  should  he  sck  ct 
lame  the  plaintiffs  should  be  at  liberty  taesa- 
ploy  any  other  (lerson  in  his   stead,  withoat 
paying  him  any  wages:  that    the   plaintifii 
should  pay  him  so  long  as  he  should   be  em- 
ployed  and  work  as  a  crown-«rl^>ss  maker 
certain  wages  by  the  piece,  and   8/.  a  year  ia 
lieu  of  house-rent  and  firing,    and  that  tte 
plaintiffs  siiould  have  the  optioo    of  dismiss- 
ing him  from  their  service  on  giving  liim  s 
month^s  notice  or  a  montli^s  wafir««: — Held, 
that  this  agreement  bound  the   plain tifis  to 
employ  L.  during  the  seven  years,  subject  to 
the  power  of  dismi^^sal ;  that  there  was.  there- 
fore, a  good  consideration  for  L.'*a  caatnictt& 
serve  for  the  seven  years,  and  the  sgrecmeit 
was    not    in    unlawful    restraint    of    tnda 
PUhiwfton  V.  Bc&U,  15  M.  &  W.  657;  15  L.  J^ 
£xch.  320. 

Where  A.  contracts  to  furnish  B.  wzzA  J 
reasonable  quantity  of  work  at  a  fixed  rate  of 
wages,  and  B.  is  bound  not  to  work  for  aaj 
other  person  or  persons  for  a  period  of  sens 
years  : — Held,  that  there  is  a  matoality  of 
contract  implied,  and  that  A.  would  be 
bound  to  furnish  work  for  the  whole  period 
of  seven  years.  Hartley  v.  CummimiSft,  8  C. 
&  K.  438;  5  C.  B.  247;  13  Jur.  67;  17  K  I, 
C.  P.  84. 

A  first  count  alleged  an  agreement  by  s 
company  to  retain  and  employ  tlte  plaiatiif 
as  th(;ir  pernanent  solicitor,  and  assigned,  m 
a  breach,  the  discharging  of  the  plaintiff 
without  just  cause  from  being  such  solicitor. 
The  evidence  was,  that,  by  a  resolution  of  a 
committee,  the  plaintiff  was  appointed  peFoa- 
nent  solicitor  to  a  company,  which  afterwanls 
amalg}! mated  with  another  company;  and  tiM 
plaintiff  then  acted  as  solicitor  to  such  com- 
pany until  his  dismissal: — Held,  that,  CTes 
assuming  the  amalgamated  company  l^d 
adopted  the  resolution  appointing  the  plaifl^ 
iff,  the  appointment  was  only  meant  to  be  as 
the  general  or  ordinary  solicitor  of  the  com- 
pany, as  distinguished  from  an  employmeot 
as  solicitor  in  particular  matte^,  so  that  be 
might  bo  dismissed  without  cause;  and  that 
such,  therefore,  was  not  evidence  to  support 
the  count.  Elderton  v.  Emmens^  4  C.  B.  496; 
11  Jur.  612;  10  L.  J.,  C.  P.  20». 

A  second  count  stated  an  agreement,  bj 
which  the  plaintiff  was  to  receive  from  the 
company  a  salary  in  lieu  of  rendering  a  bill 
of  costs  for  general  business  done  by  him  ii 
tlieir  attorney  and  solicitor^  and  alleged,  tbatt 
in  consideration  that  the  plaintiff  promised 
the  company  to  perform  the  agreement  io  all 
things  on  his  part,  the  company  promiseti 
the  plaintiff  to  perform  the  same  in  all  things 
on  their  part,  and  to  retain  and  empl'>y  bin 
as  attorney  and  solicitor  of  the  comiMnf. 
The  count  assigned,  as  a  breach,  the  dismissal 
of  the  plaintiff  from  such  employmcot; 
alleging  also,  that  the  company  had,  sioce 
such  dismissal,,  refused  to  retain  or  cmploj 
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such  attorney  or  to  pay  him  the  salary : 
7 — LIdcl,  by  the  House  of  Lords,  affirming  the 
5u<3^nment  of    the   Exchequer  Chamber,  rc- 
;  the  jud^ent  of  the  Common  Pleas, 
it:^  conformity  with  the  opinions  of  eight 
ot   nine  of  the  judges  who  gave  tlieir 
opinions,  that  the  plaintiff  was  entitled,  after 
yer^iot,  to  judgment  upon  the  count,  for  that 
it    8u.fi5ciently  alleged  a  consideration  for  the 
oonipsiny  to  retain  and  employ  the  plaintiflf 
ns    Attorney  and  solicitor,  and  that  the  con- 
sideration whs  not  ezhaufffced  by  the  promise, 
o\i.    tlic  part  of  tho  company,  to  perform  the 
ikgrcoraent.      Emmens  v.  Eldertan  (m  error)^ 
4   II.  L.  Cas.  024;  18  C.  B.  496;    18  Jur.  21; 
ii^  Cxch.  Chum.,  0  C.  B.  100;  17  L.  J.,  C.  P. 

'W*.  ngrecd  in  inrriting  with  G.,  that  in  con- 
siclcration  of  3^  lent  to  him  by  G.,  and  of  the 
-wrages  to  be  paid  by  G.,  he  would  work  for 
ancl  serve  G.  as  a  tin-plate  worker,  and  would 
not  work  for  or  serve  anyone  else  without  his 
leave  for  twelve  months,  aud  also  until  the 
expiration  of  three  mouths*  notice  given  by 
liim  toG. ;  and  G.,  in  consideration  of  the 
services  of  \V.,  agreed  to  pay   him  on  the 
Saturday  night  in  every  week,   during  the 
icrm,  all  such  wages  as  the  articles  made  by 
him  should  amount  to,  at  their  usual  work- 
men's prices  for  similar  articles;  provided  that 
nfter  the  expiration  of  twelve  mouths  either 
)Hirty  might  determine  tho  service  by  three 
months'  notice;  and  G.  was  authorized  to  de- 
dact  10s.  per  week  until  the  loan  of  8Z.  was 
paid:— Held,  that  the  agreement  bound  G.  to 
<*mploy  W.  during  the  period  mentioned  in  it; 
that  there  was,  therefore,  a  good  considera- 
ticm    for   W.    to  servo  G. ;  and   tho  ogree- 
ment  was  valid.    Ji&ff.  v.  Welch^  2  El.  &  Bl. 
857;  17  Jur.  1007;  23  L.  J.,  M.  C.  145. 

A  workman  entered  into  an  agreement  with 
a  conl  company  to  serve  them  as  a  collier,  iu 
consideration  of  wages  to  be  paid  to  liim  fort- 
nightly; and  the  company,  in  consideration 
of  such  service,  agreed  that  he  should  not  be 
discliarged  without  twenty-eight  days'  notice 
in  writing,  unless  in  the  case  of  niiscon<1uct: 
— Held,  that  this  contract  necessarily  implied 
an  obligation  on  tho  part  of  the  master  to 
find  work  for  the  servant,  and  to  pay  him 
wages  every  fortnight;  and,  consequently, 
was  not  bad  for  want  of  mutuality.  Whittle 
v.  FranUand,  2  B.  &  8.  49:  01  L.  J.,  M.  C. 
81;  8  Jur.,  N.  S.  882;  6  L.  T.,  N.  8.  639. 

A.  agreed  to  take  B.  as  his  servant,  *^at 
Bttch  wages  as  might  from  time  to  time  bo 
agrt^  on,"  and  B.,  on  his  part,  agreed  to 
ficrve  A.,  and  not  to  set  up  trade  for  himself 
witliin  certain  limits.  B.  accordingly  entered 
into  and  continued  in  A.'s  service,  at  the 
wages  agreed  on: — Held,  that  thero  was  a 
good  and  valuable  coosideration  to  support 
the  agreement  as  against  B.,  and  a  court  of 
equity  enforced  it.  BentoeU  v.  Inns^  24  Beav. 
807;  26  L.  J,,  Chanc.  663. 

The  plaintiffs,  lace  merchants,  emp1o3-cd 
travelers  to  visit  certain  parts  of  England, 
ftml  where  they  had  a  business  oouncction, 
aud  to  each  tnivelcr  they  assigned  a  seiMirutc 
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journey.  A  vacmcy  having  ocfUiTcd  on  the 
Midland  journey,  the  plaiiitil!  tohl  tho  de- 
fendant of  ic,  he  being  at  the  time  iu  their 
service  in  another  capacity,  and  he  verbally 
agreed  with  them  to  fill  tho  vaonncy,  it  being 
understood  at  the  time  that  the  ngreement 
between  them  should  be  reduced  into  writing. 
The  defendant  accordingly  entered  their 
employ  Jis  traveler  on  the  Midland  jcmmey; 
and  after  he  had  been  traveling  for  them  about 
a  month,  a  list  of  places  and  of  the  customers 
whom  he  was  to  visit  was  sent  down  to  him, 
and  a  written  contract,  which  was  as  follows: 
— **In  consideration  of  my  entering  upon 
your  employ  at  a  salury,  &c.,  I  herewith 
agree  to  do  so,  with  the  understanding  that, 
in  the  event  of  my  wishing  to  travel  and 
doing  so  for  any  other  house  in  the  trade,  on 
nny  part  of  the  same  groimd,  to  pay  you  50i^.*' 
This  contract  the  defendant  signed,  nnd  after 
having  traveled  for  the  j)lain tiffs  about  a  year, 
he  left  them  and  traveled  for  a  rival  house  in 
the  same  trade  over  the  Midland  journey. 
The  plaintiffs  having  vued  him  for  the  50/. 
penalty  under  the  contract: — Held,  first,  that 
a  good  consideration  to  the  defendant,  for  the 
agreement,  appeared  on  the  face  of  the  con- 
tract. Mumford  v.  Oetbing^  7  C.  B.,  N.  8. 
805;  6  Jur.,  N.  8.  428;  29  L.  J.,  C.  P. 
lOiH  1  L.  T.,  N.  8.  64;  8  W.  R.  187. 

Held,  secondly,  that  the  circumstances 
under  whiqii  the  defendant  entered  the  plaint- 
iffs^ employ  as  traveler  showed  a  good  con- 
sideration for  his  part  of  the  agreement,  and 
that  tho  written  contract,  therefore,  which 
was  drawn  up  in  pursuance  of  the  original 
understanding,  was  made  on  a  good  consider- 
ation,    lb. 

Held,  thirdly,  th'it  the  contract  was  for 
the  entire  services  of  the  defendant  while  iu 
tho  plaintiffs*  employ,  and  that  the  parties 
meant,  therefore,  that  the  penalty  should 
attach  if  ho  traveled  for  another  house  after 
ho  left  their  employ,     lb. 

Held,  fourthly,  that  extrinsic  evidence  was 
admissible  to  identify  tho  particular  employ- 
ment to  which  tho  a^cfreeinent  referred,  viz., 
that  of  tnivelcr,  and  also  to  identify  the 
ground  over  which  tho  defendant  agreed  to 
travel,  viz.,  tiic  Midland  journey.     lo. 

Hold,  fifthly,  that  the  subject- matter  of  the 
contract  being  identified  by  tho  extrinsic 
evidence,  the  contract  was  not  unlimited  in 
point  of  sptice,  and  so  void,  as  being  in  re- 
straint of  trade,  inasmuch  as  the  evidenee 
showed  that  the  restriction  as  to  the  same 
gnmnd  was  limited  to  tho  ground,  i.  c.,  the 
Midland  journey  over  which  tho  defendant 
traveled.     lb. 

Held,  sixthly,  that  the  written  contract, 
even  without  the  extrinsic  evidence  limiting 
tho  restriction  to  the  Midland  journey,  was 
not  void,  as  being  in  restnvint  of  trade.     lb. 

S.,  the  agent  of  an  insurance  company, 
being  indebted  to  the  company,  and  being 
pressed  for  payment,  it  was  armnged  that  the 
plaintiff  should  pay  the  money  to  the  company, 
aud  that  the  company  should  apf>oint  him  and 
8.   as  joint  agents,   with   the  same  rates  of 
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payment  and  rcmuncratioD  as  before.  A  deed 
was  executed  contaiDing  a  covenant  that  in 
CASO  the  company  shoald  at  any  time  there- 
after displace  8.  from  his  appointment  as 
agent,  ttien  that  they  should  and  would  forth- 
with repay  to  the  plaintiff  the  money  so  paid 
by  him.  Subsequently  the  company  trans- 
ferred the  whole  of  their  business  and  liabili- 
ties to  another  company,  and  refused  to  pay 
the  plaintiff  the  money  so  advanced  by  him: 
— Held,  in  an  action  to  recover  the  amount, 
that  there  was  an  implied  covenant  on  the 
part  of  the  company  that  they  would  not  do 
anything  of  their  own  voluntary  act  by  which 
It  should  be  impossible  for  them  to  keep  S.  in 
their  employ  any  longer,  and  therefore  they 
were  liable  in  the  action  by  the  plaintiff. 
Stirling  v.  Maitland,  84  L.  J.,  Q.  B.  1;  6  B. 
&  S.  840;  13  W.  R.  70;  11  L.  T.,  K.  S.  337. 

Diati&otioii  between  oontraota  of  hiring  and 
of  partnership.]  C.  having  contracted  with  the 
government  for  the  conveyance  of  mails  by 
sea,  agreed  with  U.  to  employ  him  during  the 
existence  of  the  contract  at  a  fixed  yearly 
salary,  payable  quarterly,  and  in  addition 
thereto,  a  sum  equivalent  to  10/.  per  cent,  of 
the  profits: — Held,  that  this  was  a  contract  of 
hiring  and  service,  and  not  a  partnership. 
Harrington  v.  Churchtoard^  0  Jur.,  N.  S.  576; 
29  L.  J.,  Chanc.  521;  8  W.  R.  802— V.  C.  W. 

P.,  who  was  engaged  as  an  underwriter  at 
Lloyd^s,  entered  into  an  agreement,  before  the 
passing  of  28  &  20  Vict.  c.  80,  with  R.,  who 
was  not  a  member,  that  the  underwriting  ac- 
count which  commenced  on  a  specified  day, 
should  be  carried  on  for  three  years  from  that 
date  in  the  name  of  P.,  and  that  the  policies, 
losses,  and  averages  should  bo  signed  and  set- 
tled by  P.  orby  R  as  his  agent ;  that  a  salary  of 
150/.  per  annum  should  be  paid  to  R  by  P., 
that  four-fifths  of  the  net  profits  of  the  busi- 
ness should  be  paid  to  P.,  and  the  remaining 
one-fifth  to  R.,  R.  to  be  exempted  from  bear- 
ing any  loss;  with  a  provision  for  the  refund- 
ing by  R.  of  all  or  any  part  of  what  he 
might  receive  by  way  of  profit  in  any  one  year 
if  it  should  appear  on  the  taking  of  the  ac- 
counts as  therein  provided  that  there  had  been 
no  profit  in  the  business  in  that  year: — Huld, 
that  the  agreement  was  not  a  partnership  con- 
tract, but  a  contract  for  hiring  and  service. 
Iio$$  V.  Parh/M,  24  W.  R.  6;  44  L.  J.,  Chanc. 
610;  80  L.  T.,  N.  8.  831— R 

Oontracts  for  employment  of  infants.] — A 
contract  by  an  infant,  binding  him  to  servo 
during  a  certain  time  for  wages,  but  enabling 
the  master  to  stop  the  work  whenever  he 
chooses,  and  to  retain  the  wages  during 
steppage,  is  wholly  void,  as  not  being  bene- 
ficial to  the  infant.  Heg,  v.  Lord,  12  Q.  B. 
757;  3  New  8ess.  Cas.  240;  12  Jur.  1001;  17 
L.  J.,  M.  C.  181. 

As  to  what  will  create  a  liability  on  the 
part  of  the  master,  to  third  pcr.soiis.  for  the 
acts  of  the  servant, — see  this  title,  HI.,  4. 

As  to  validity  of  contracts  by  infants,  gen- 
erally,— ^sce  Inf^vi^ts. 


(h)  Requirements  of  the  Statute  of  Fiands. 

Btat^te.]— [By  the  Stotuto  of  Frands  (21 
Car.  2,  c.  3),  s.  4,  no  action  shall  le  bnm^ 
upon  any  agreement  that  is  not  to  be  perfmmi 
vdthin  the  epaee  of  one  pear  /tmn  ths  tnaki^ 
Viereofy  unless  the  agreement  tspMi  «Aie&  snA 
action  shaU  be  brought,  or  some  snemorandnm  «r 
note  thereof^  shaU  be  in  writiru/^  and  sipuihg 
the  party  to  be  diarged  therewith^  or  aome  ether 
person  thereunto  by  him  lawfully  attHorised.] 

What  contracts  within  the  statute.] — ^A  eoe- 
tract  for  a  yearns  service,  to  commeDce  at  a 
subsequent  day,  is  a  contract  not  to  be  pv- 
formed  within  tho  year,  and  most  be  ia 
writing;  therefore  an  action  cannot  be  main- 
tained for  the  breach  of  a  verbal  contract 
made  on  the  27th  of  Bfay,  for  a  year's  eervioe, 
to  commence  on  the  80th  of  June  following. 
BraeegirdU  v.  Ueald,  1  B.  &  A.  722. 

A.,  on  the  80th  of  July,  made  proposals  is 
writing  (un^ignetl)  to  B.,  to  enter  hie  service 
as  bailiff  for  a  year.  B.  took  the  proposals 
and  went  away,  and  entered  into  tlie  serviee 
on  the  24tlk  of  July:— Held,  that  this  was  a 
contract  on  the  20th,  not  to  be  perfomicd 
within  the  space  of  one  year  from  the  mslffog 
thereof.  SneUing  v.  UuntinJiM^  1  C,  IL  ^ 
R  20 ;  4  Tyr.  600. 

A.  entered  the  service  of  B.  under  s  writ- 
ten agreement,  as  follows: — I  agree  to  receive 
you  as  clerk  in  my  establishment,  in  considera- 
tion of  your  paying  me  a  premium  of  SOO^, 
and  to  pay  you  a  salary  at  the  following  rotes, 
namely,  for  the  first  year  70i.,  for  the  second 
90/.,  for  the  third  110/.,  for  the  fourth  l¥iL, 
and  150/.  for  the  fifth  and  following  years  that 
you  may  reou&in  in  my  employment:— Held, 
that  the  agreement  was  one  that  bj  tlie 
Statute  of  Frauds  was  required  to  be  in  writ- 
ing; that  there  being  a  precise  stipulaiios 
for  yearly  payments,  evidence  waa  not  admis- 
sible to  show,  that,  at  or  after  tho  time  the 
letter  containing  it  was  sent  by  B.  to  A.,  it 
was  verbally  agreed  tliat  the  salary  should  be 
paid  quarterly ;  and  that  the  fact  of  the  pay- 
ments having  usually  been  mode  quarterly, 
did  not  vary  tho  rights  of  tiic  parties  under 
the  agi-eeracnt.  Oiraud  v.  RicJ^mond^  2  C.  R 
835;  10  Jur.  800;  15  L.  J.,  C.  P.  180. 

Tho  plaintiff  having  l)een  in  the  defendant's 
employment  as  a  traveler,  entered  in  October, 
1854,  into  a  fresh  verbal  agreement  with  the 
defendant,  whereby  cither  party  was  to  be  at 
liberty  to  determine  the  agreement  by  giving 
to  tho  other  three  months*  notice  bcforo  the 
1st  of  September,  1833,  otherwise  Uie  partisf 
were  to  go  on  for  another  twelvemonth  from 
that  time: — Hold,  that  this  was  a  contract 
not  to  be  ])erformcd  within  a  year,  and  there- 
fore was  required  to  bo  in  writing,  under  the 
Statute  of  Pniuils.  J)ohson  v.  CoUiSy  1  H.  A 
N.  81;  25  L.  J.,  Exch.  207. 

Tiic  plaintiff  agreed  on  a  Sunday  to  serve 
the  defendant  for  a  year,  tho  service  to  com- 
mence o:i  thcMondfy.  On  the  Monday,  the 
plaintiff,  with  the  knowledge  and  consent  of 
the  defendant,  commenced  the  service,  and 
received  20/.  on  account: — ^Hcld,  in  an  actioa 
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r  «v  \\.T<  ngfiil  dismissal  within  the  year,  in 
t&ioli  9\wM  objection  was  taken  that  this  was  a 
•wtri\<?t;  for  a  year's  service  to  commence  on 
C«xt\irc  day,  that  the  jury  miglit  infer  a  new 
i&plicci  contract  on  tlic  Monday  for  a  yearns 
rvioe  from  that  day.  Catotharn  v.  Cordrey, 
i  1-.-   J-,  C.  P.  152;  13  C.  B.,  N.  8.  400. 

8eixxt>lo,  also,  per  Willes,  J.,  that  a  contract 
fcttde  on  one  day  to  servo  for  a  year  from  the 
ollo^^nring  day  is  not  within  the  Statute  of 
Ih. 

(c)  Exemption  from  Stamp  Duty. 


]— [By  55  Geo.  8,  c.  184,  Schedule, 
tit.  *^  Agreement,"  a  memorandum  or  an 
affTeenhent  for  the  hire  of  any  laborer  or  arli- 
fieer,  manvfadurer  or  menioX  eervanty  was 
esDempted  from  all  stamp  duty, 

3a  a  memorandum  or  an  agreement  made 
hettoeen  the  master  and  mariners  of  any  sfdp  or 
vessel^  for  toages,  on  any  voyage  coastwise  from 
port    to  port  in   Oreat  Britain   was  likewise 


By  17  &  18  Vict.  c.  88,  s.  21,  all  contracts 
ami  agreements  entered  into  in  the  United 
ICinffdomy  for  or  relating  to  the  service  in  the 
colonies  or  possessions  abroad,  of  any  person  as 
an  eurtifieery  derky  domestic  servant^  handi- 
craftsman^ mechanic,  gardener,  servant  in  hus- 
hanilry,  or  laborer,  were  exempted  from  stamp 
duty. 

By  88  &  84  Viet.  c.  07,  Schedule,  Agree- 
ment^ an  agreement  or  memorandum  for  tlie  hire 
of  any  laborer,  artificer,  manufacturer  or  menial 
eercant,  is  exempt  from  stamp  duty.] 

What  agreements  within  the  exemption.] — 
A.  entered  into  the  following  agreement  witli 
B. :  **  A.  engages  to  take  charge  of  the  glebe 
lands  of  B.,  his  wife  undertaking  the  dairy 
and  poultry,  at  15«.  a  week  till  Michaelmas, 
1850,  and  afterwards  at  a  salary  of  25i.  a  year, 
and  a  third  of  the  clear  annual  profit,  after  all 
expenses  of  rent  and  rates,  labor,  and  interest 
on  capital,  arc  paid,  on  a  fair  valuation  made 
from    Michaelmas    to    Michaelmas  ;    tliree 
months^  notice  on  either  side  to  be  given,  at 
the  expiration  of  which  time  the  cottage  to 
be  vacated  by  A.,  who  occupies  it  as  bailiff, 
in  addition  to  his  salary:" — Held,  that  this 
agreement  constituted  the  relation  of  master 
and  servant  between  B.  and  A.,  and  not  that 
of  partners;  that  A.  was  not  a  menial  servant, 
but  a  laborer;  and  that  the  agreement  was 
admissible,  though  unstamped,  as  it  fell  with- 
in the  exemption  in  55  Geo.  8,  c.  184,  as  an 
agreement  for  the  hire  of  a  laborer.     Reg.  v. 
Wortley,  2  Den.  C.  C.  888;  15  Jur.  1187;  21 
L.  J.,  M.  C.  44. 

Tlie  plaintiff  and  the  defendant  being  resi- 
dent in  England,  and  P.  at  Havana;  and  the 
defendant  being  a  foreign  agent,  a  written 
n^ecment  was  entered  into  by  the  plaintiif 
with  the  defendant,  on  behalf  and  representa- 
tion of  P.  of  Havana,  that  the  plaintiif  would 
proceed  51ft  lircman  unci  stoker  on  board  a 
steamer,  about  to  h-avc  London  for  Havana, 
calling  at  intermediate  pons,  tu  be  placed  in 


the  service  of  P.,  and  wnu'.d  faithfully  do  the 
work  of  firema!»  or  .'itokcr  on  board  the 
steamer,  and  obey  ihcoideisof  the  engineers. 
In  consideration  of  the  service  the  plaintiff 
was  to  leceive  wn;^c*s  at  5^  per  month,  pay- 
able monthly,  and  2/.  per  month  for  provid- 
ing himself  in  provisions.  During  the  out- 
ward pa8s;ijre,  mi  ions  were  to  be  served  out 
to  the  phuntill  on  account  of  P.  Thecontmct 
to  be  understood  to  be  in  force  for  one  year 
certain  from  the  dnte;  and  should  the  plaintiff 
be  discharged  before  that  time,  three  months' 
wages  to  be  paid  in  advance,  besides  finding 
him  a  passage  home;  P.  being  at  liberty  to 
confirm  and  continue  the  engagement  on  the 
terms  stated,  or  to  disciiarge  the  plaintiff  and 
to  find  him  liis  passage  l)ack  to  England;  the 
wages  to  bo  payable  up  to  the  day  of  the 
plaintiff^s  arrival  in  England,  unless  he  should 
be  discharged  for  misconduct;  one  month's 
pay  to  be  advanced  for  the  plaintiff's  outfit 
for  the  voyage: — Held,  that  the  agreement 
did  not  require  a  stamp,  being  within  the 
exemption  of  a  memorandum  or  agreement 
for  the  hire  of  any  laborer,  in  55  Geo.  8,  c. 
184.  Wilson  v.  Zulueta,  14  Q.  B.  405;  14 
Jur.  860;  10  L.  J.,  Q.  B.  49. 

An  overseer  in  a  printing  office  is  an  arti- 
ficer, within  the  exemption  in  the  stamp  acts. 
Bisfuyp  V.  LetU,  1  P.  &  P.  401— Pollock. 

2.   Term  of  Service  or  Employment ;  and  hew 

determined. 

What  amounts  to  a  yearly  hiring.] — ^A  hir- 
ing at  so  much  per  month  is  a  hiring  for  a  % 
year.     Fawcett  v.  Cash,  8  N.  &  M.  177;  5  B. 
&  Ad.  004. 

A  general  hiring,  in  the  absence  of  any 
custom  to  rebut  the  presumption,  is  to  l>e  pre- 
sumed to  have  been  a  hiring  for  a  year.     ih. 

A  clerk  hired  at  12^.  10«.  per  month  for  the 
first  year,  to  advance  10/.  ^ler  annum  until  the 
salary  is  180^.,  is  hired  for  at  least  one  year. 
76. 

A  general  hiring  for  a  year,  and  so  on,  par 
ticularly  of  clerks  and  of  respectable  servants, 
Ciin  only  be  put  an  end  to  at  the  end  of  the 
current  year  where  no  misconduct  is  imputed. 
Jkeston  v.  Collyei\  4  Bing.  809;  12  Moore, 
552;  2C.  &  P.  007. 

Such  a  hiring  is  a  hiring  for  a  year,  and  sc 
on  from  year  to  year  for  so  long  time  as  the 
parties  should  respectively  please,  and  may 
be  so  described  in  pleadings;  and  such  an 
implied  yearly  hiring  is  not  destroyed  by  the 
salary  being  paid  nionthly,  nor  is  it  within 
the  Statute  of  Frauds.     Ih. 

A  clerk's  salary  paid  for  some  years  in 
quarterly,  but  afterwards  in  monthly  pay- 
ments, is  evidence  of  a  hiring  from  year  to 
year.     lb. 

An  appointment  of  clerk  to  a  public  com- 
pany wjis  by  a  resolution  which  stated  the 
salary  to  be  200/.  per  annum,  but  s>iid  nothing 
as  to  The  ])fTiod  of  payment ;  ihi*  clerk  acted 
as  such,  and  was  paid  scvcial  sums  of  50/. 
each,  at  perioils  just  after  Lho  usual  quarter 
days  of  ihe  year: — Held,  that  proof  of  these 
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facts  worranted  a  declaration  ia  an  action  for 
salary,  which  alleged  the  contract  to  be  at  a 
salary  of  200^  per  annum,  payable  quarterly 
on  the  usual  quarter-  days.  Ridgway  v. 
Uungerford  Market  Company,  4  N.  &  M.  797 ; 
3A.  &E.  171;  1  H.  &  W.  244. 

A  contract  to  serve,  as  a  reporter  to  a  news- 
paper, one  whole  year  from  a  certain  day,  and 
so  from  year  to  year  to  the  end  of  each  year 
commenced,  so  long  as  the  parties  shall 
respectively  please,  is  a  yearly  service  so  long 
as  It  lasts,  and  cannot  be  terminated  except  at 
the  end  of  any  current  year.  WUliamg  v. 
Byrne,  3  N.  &  P.  laO;  7  A.  &  E.  177;  W., 
W.  &  D.  635;  IJur.  578. 

In  an  action  for  the  breach  of  such  contract, 
if  either  party  relies  upon  the  existence  of  a 
custom  .authorizing  him  to  determine  the 
contract  upon  a  reasonable  notice  previous  to 
the  end  of  a  current  year,  such  custom  must 
be  expressly  alleged  as  a  fact  on  the  record, 
and  it  is  not  enough  to  aver  sitnply  that  a 
reasonable  notice  was  given.     lb, 

S.,  a  proprietor  of  a  weekly  newspaper,  by 
a  letter  to  F.,  an  author,  agreed  that  he  should 
write  two  tales,  extending  over  one  year,  at 
102.  per  week  for  each  number,  to  contain 
about  the  same  quantity  as  was  sent  under  a 
former  similar  engagement,  and  to  receive  the 
first  number  on  the  22d  April,  1855,  and  to 
continue  to  receive  one  number  weekly  during 
one  year,  conditionally  that  lie  should  not 
write  for  any  other  newspaper  published 
at  less  than  6J.  He  acceptea  the  engage- 
ment, received  20Z.  as  a  deposit,  and  wrote 
regularly  for  some  weeks;  then  went  to  Paris, 
sent  an  abrupt  conclusion  of  a  current  tale  in 
a  small  quantity  of  manuscript,  refused  to 
proceed  with  his  engagement  with  S.,  and 
entered  into  another  engagement  with  0.  8. 
thereupon  stopped  his  payments  to  F.,  and 
employed  another  author  to  conclude  the  half- 
finished  tale:-^IIekl,  first,  that  the  engage- 
ment was  a  yearly  engagement,  and  could  not 
be  terminated  by  F.  as  a  weekly  engagement. 
Stiff  Y,  Cassell,  2  Jur.,  N.  8.  348— V.  C.  W. 

Held,  secondly,  that  the  condition  as  to  F. 
not  engaging  elsewhere  was  valid.     lb. 

The  rule,  that  an  indefinite  hiring  is  a 
hiring  for  a  year,  is  not  an  infiexible  rule  of 
law;  it  must  be  considered  in  connection 
with  the  circumstances  of  the  particular  case. 
Baxter  v.  Nurse,  6  M.  &  G.  935;  7  Scott,  N. 
R.  801;  1  C.  &  K.  10:  8  Jur.  273;  18  L.  J., 
0.  P.  82.  8.  P.,  Fairman  v.  Oakford,  5  H. 
&  N.  635;  29  L.  J.,  Exch.  459. 

A.  was  engaged  as  editor  of  a  new  periodi- 
cal publication  by  B.,  at  a  salary  to  be  paid 
weekly.  The  publication  was  abandoned  by 
B.  soon  after  its  commencement.  In  an  ac- 
tion by  A.  against  B.,  for.  dismissing  him 
before  the  termination  of  a  yeiir,  a  usage  was 
proved  that  such  a  hiring  was  annual  with 
regard  to  established  periodicals:— Held,  that 
the  jury  was  properly  directed  to  consider 
whether  sncli  usage  was  applicable  to  a  newly- 
started  publication.     lb. 

In  an  action  for  wrongfully  dismissing  the 
editor  of  a  newspaper,  the  declaration  sUitcd 


that  he  was  engaged  for  a  year.  There  v« 
no  direct  evidence  as  to  the  time  for  wfaid 
ho  wa«»  engaged : — Held,  iliat  he  mi^t  |0 
into  evidence  to  sliow  a  custom  for  editors  of 
newspapers  to  bo  engaged  for  a  year,  ooka 
there  was  an  express  stipulation  to  the  ena- 
trary.  IloUroft  v.  Barber,  1  C.  &  K.  4— 
Wightman. 

The  plaintiff  was  engaged  as  a  clerk  by  tbe 
defendant,  a  ship-broker,  at  a  yearly  s&aj 
of  150/.,  and  was  paid  his  wages  weekly,  asd, 
on  leaving  the  service  at  the  defendant's  in- 
stance,  accepted  a  month^s  salary  instead  «l 
notice.     He  subsequently  re-entered  ilic  de- 
fendant's service  at  a  yearly  salary  of  2501, 
nothing  being  expressly  said  as  to  notiee.  and 
no  time  fixed  for  the  duration  of  the  lemoe. 
but  the  plaintiff  was  paid  weekly  a  soma^ 
to  a  week's  salary.     1'hc  plaintiff  having  beea 
dismissed  with  a  month's  notice: — Held,  tint 
it  was  properly  left  to  the  jury  to  say  wbetkr 
the  last  hiring  was  on  the  same  terms  at  the 
first,  and  whether  the  terms  of  tbe  pretiMi 
hiring  were  determined  by  the  acceptaaeeof 
a  inonth^s  wages  instead  of  notice.     Fmrt^ 
V.  Oakford,  5  H.  &  N.  085;  29  L.  i,,^BiL 
459. 

In  an  action  by  an  asdstant  snrgeoD  fw 
wages,  it  was  proved  that  he  had  SGrred  &i 
defendant  for  nearly  half  a  yoar,  and  tbat 
payments  were  made,  during  that  tiiae,  m 
account  of  wages,  but  not  according  to  aej 
yearly  amount  or  at  any  definite  period  of 
the  year.  The  plaintiff  afterwards  fell  ill  sod 
was  taken  to  an  hospital,  and  after  his  reoof- 
ery  did  not  return  to  his  employment,  oordid 
the  defendant  require  him  to  do  so -.--Held, 
that  there  was  no  evidence  of  any  hiring  for 
a  year,  and  that  the  plaintiff  was  entitled  to 
recover  wages  on  a  quantum  meruit  for  tU 
time  he  served.  Bailey  v.  Bimmdl,  1 U.  & 
W.  500;  2  Gale,  CO. 

A  count  stated,  that  in  consideration  ({ttt 
the  plaintiff  would  enter  into  the  defcpdant^ 
employ,  and  servo  him  as  servant  ia  hus- 
bandry for  a  certain  time,  to  wit,  from  a  day 
named  till  the  service  should  be  dctenained 
by  reasonable  notice  on  either  side,  at  10^ 
lOs,  ]ver  annum;  the  defendant  promised  to 
retain  the  plaintiff  and  t)ay  him  the  wages, 
and  continue  him  in  the  service  till  s^ 
determination;  that  the  plaintiff  entered  ttw 
service,  and  was  always  ready  to  serve,  buttlie 
defendant  discharged  him  without  reaaooabte 
cause,  and  refused  longer  to  ret^n  hiffl:-- 
Held,  that  proof  that  tho  plaintiff  was  hired 
generally  as  a  laborer  iu  husbandry  did  not 
support  this  count,  such  hiring  being  in  h^ 
a  hiring  from  year  to  year.  LiUey  v.  El^ 
11  Q.  B.  742;  12  Jur.  023;  17  I^  J.,  Q-B. 
132.  • 

Where  a  servant  was  hired  for  a  rear  in  the 
capacity  of  a  clerk,  and  dismi8Sf?d  withoot 
notice :— Held,  that  lie  was  entitlc<l  to  ructvcr 
compensation  for  the  year,  and  timt  thoM 
of  his  wages  being  payable  monthly  wjw  not 
inconsistcMit  with  a  hiring  for  a  j'oar.  short 
]K'riodical  payments  being  nocc<«s;iry  to  |«i"' 
sous  ia  that  position  of  life.     DucLt  v.  Maf 
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«»,     O   W.   R  530;  4  L.  T.,  N.   S.  210- 
Ixcli  - 

^^(^lien  a  clerk  is  hired  at  a  certain  sum  |)er 
z^niina  simply,  the  hiring^  is  a  hiring  for  u 
esir,  nnd  in  the  absence  of  a  custom  to  the 
rotitrckiry,  he  cannot  be  discharged  before  the 
STud  of  the  year.  FaxaU  v.  Jntemational  Land 
tyredit^  C<mpany,  10  L.  T.,  N.  8.  037— 
liylo3. 

nriio  custom  must  be  general,  of  reasonable 
nnt.iqwty,  uniform,  and  suflSciently  notorious 
til  at.  ^>eoplo  would  make  their  contracts  on 
tl\e  supposition  that  it  exists.    lb, 

to  dismissal  in  cases  of  yearly  hiring, — 
tliis  title,  I.,  3. 


hiring.] — A,  hiring  at  two  guineas 
foe  one  year  is  a  hiring  by  tlio  week 
not  by  the  year.     liaberUon  v.  Jenner^  15 
L.  T.,  N.  8.  6U— BramwcU. 

A^  entered  the  service  of  Messrs.  Roe  under 

ft 'Written  memorandum,  as  follows:  **  April 

13th,  1871.     I  agree  to  accept  the  situation  as 

foreman  of  the  works  of  Messrs.  Roe,  flock 

a.nd  shoddy  manufacturers,  and  to  do  all  that 

lays  in  my  power  to  serve  them  faithfully, 

and  promote  the  welfare  of  the  firm,  on  my 

receiving  a  salary  of  21.  per  week  and    house 

to    live  in,  from  the  lOth  of  April,  1871  :"— 

IBLdd,  a  weekly  hiring  from  the  10th  of  April, 

1871;  and  that  evidence  of  a  conversation  nt 

the   time  of  signing  the  contract  showing 

that  n  hiring  for  a  year  was  intended,  was  not 

admissible.     Evans  v.    lioe^  7  L.    R.,  C.  P. 

138:  20  L.  T.,  N.  8.  70. 

Hiring  of  domestic  or  menial  sorvants.] — 
Tlic  coutnict  between  a  master  and  a  domestic 
servant  is  a  contract  to  serve  for  a  year,  the 
service  to  be  determined  by  a  month's  warn- 
ing, or  by  payment  of  a  month's  wages; 
subject  to  the  implied  condition,  that  the 
servant  will  obey  all  lawful  nnlcrs  of  the 
master.  Turner  v.  Mason^  14  M.  &  W.  113 — 
Parke. 

A  governess  engaged  at  a  yearly  salary  is 
not  within  the  rule  relating  to  domestic  or 
menial  servants,  by  which  the  contract  of 
service  may  be  dissolved  upon  n  moutli^s 
warning  or  a  month's  wages.  Todd  v.  Kerric/t, 
8Exch.  151;  17  Jur.  IIU;  23  L.  J.,  Exch.  1. 

A  head  gordcncr  was  engaged  on  an  agree- 
ment that  he  should  have  yearly  wages,  and  a 
house  to  live  in  rent-five.  Several  inferior 
gardeners  were  subject  to  his  directions,  and 
the  house  he  lived  in  was  not  under  the  roof 
or  a  part  of  tiie  master's  dwelling-house.  The 
jury  having  found  that  he  was  a  menial  ser- 
vant:— Held,  that  the  verdict  was  light,  and 
that  he  was  consequently  liable  to  bo  dis- 
charged on  a  month's  notice.  Nowlan  v. 
Al)l€tt,  2  C,  M.  &  R.  54;  1  Gale,  72;  5  Tyr. 
709. 

8o  a  huntsman  is  a  menial  servant,  and 
therefore  the  hiring  of  a  huntsman,  th<mgh  in 
terms  for  a  yonr.  nnd  upon  cnnditions  wliich 
can  only  be  fully  canicd  out  by  a  service 
inuring  for  the  full  period  of  a  year,  is  sub- 
ject to  the  ordinary  condition  that  it  may  be 
determined   by   ciihcr    party  nt    a    month's 


notice.  NicoU  v.  GreneeM,  17  C.  B.,  N.  8.  27; 
10  Jur.,  N.  8.  919;  8;)  L.  J.,  C.  P.  259;  12 
W.  R.  901 ;  10  L.  T.,  N.  8.  531. 

By  a  written  memorandum  of  agreement, 
the  plaintiff  was  **  to  have  Qs,  a  week,  three 
bolls  of  wheat,  to  set  potatoes  for  his  family's 
use,  to  have  a  cow  kept,  house  and  firing,  to 
keep  the  gardens  and  pleasure  grounds  in 
clean  and  good  order,  to  assist  in  the  stables, 
and.  when  required,  at  hay  and  corn  harvest, 
and  to  make  himself  generally  useful.  To 
enter  12th  May,  1838."  The  defendant  dis- 
missed the  plaintiff  upon  a  month's  warning. 
In  an  action  by  the  plaintiff  to  recover  a 
quarter's  wages,  as  being  a  yearly  servant : — 
Held,  that  he  was  a  menial  servant,  and  was 
therefore,  by  the  general  rule  of  law,  en- 
titled to  a  month's  notice  only;  and  that  the 
memorandum  of  agreement  contained  nothing 
which  showed  an  intention  in  the  parties  to 
exclude  that  rule.  Johnson  v.  Blenkemopp^  5 
Jur.  870— Q.  B. 

The  housekee|)er  of  a  large  hotel  is  not  a 
menial  servant,  and  cannot  be  dismissed  on  a 
month*s  notice  in  the  absence  of  an  express 
agreement.  Lawter  v.  Linden^  10  Jr.  R.,  C. 
L.  188— C.  P. 

Determination  upon  option  or  notice.] — 
The  defendant  having  established  smelting 
works  at  Carthagcna,  in  8pain,  offered  to  em- 
ploy the  plaintiff  as  foreman,  by  letter,  con- 
taining these  ptissages: — '^Isliould  require 
you  to  enter  into  an  engagement  to  remain 
with  me  for  at  least  three  years,  ut  my  option; 
salary  250Z.  per  annum.  1  should  require  you 
to  visit  some  of  the  best  smelting  works  in 
England  before  you  come  out."  The  plaintiff 
accepted  tlio  employment,  and  on  the  1st  of 
February,  1850,  proceeded  to  visit  smelting 
works,  and  was  so  occupied  until  the  15th, 
when  lie  dcpnrled  for  Carthage n a,  and  arrived 
•tiierc  on  the  0th  of  March.  He  cuntinned  in 
the  SLTvice  of  the  defendant  until  the  15th  of 
February,  1851,  wlicn  lie  was  discharged, 
lie  hud  been  paid  his  first  year's  salary,  as 
commencing  on  the  1st  of  February,  1850. 
In  an  action  to  recover  the  second  year's  sal- 
ary:— Held,  first,  that  the  term  **at  my  op- 
tion "  did  not  enable  the  defendant  to  put  an 
cud  to  the  service  at  his  will,  but  that  it  was 
a  yearly  hiring,  with  an  option  for  the  de- 
fendant to  require  the  plaintiff's  service  for 
three  years,  or  to  put  an  end  to  it  at  the  ex- 
piration of  the  first,  second  or  third  year;  and 
secondly,  that  the  service  and  the  salary  com- 
menced when  the  plaintiff  first  proceeded  to 
visit  the  smelting  works  in  England.  Doion 
V.  Pinto,  2  C.  L.  R.  547;  9  Exch.  827;  23  L. 
J.,  Exch.  103. 

An  agreement  was  entered  into  in  the  fol- 
lowing terms: — **A.  engages  to  serve  B.  as 
agent  or  representative,  at  the  salary  of  150Z. 
IKT  annum,  also,  provided  at  the  end  of  the 
year  1>.  finds  A.  has  done  sufficient  business 
to  justify  him  in  recompensing,  by  making 
up  his  salary  to  180Z.,  to  do  so,  being  a  dona- 
tion of  30/.  to  his  prc'f^cnt  stipulated  amount 
of  150/."     It  bein;j  proved  at  the  trial,  that,  bv 
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A  general  custom  of  t!)c  trade,  a  yearly  hiring 
is  ileterminabie  by  a  moiith'd  notice  at  any 
time: — Held,  tlmt  tiiere  was  nothing  in  the 
proviso  to  exclude  the  application  of  the  cus- 
tom to  the  particular  case.  Parker  v.  Ihltet- 
non,  4  C.  B  ,  N.  8.  346;  4  Jur.,  N.  S.  530;  27 
L.  J.,  C.  P.  230. 

The  defendant  agreed  with  the  plaintiff 
that  be  should  serve  him,  as  his  commercial 
traveler,  by  a  contract  which  contained  these 
words:  '*  This  agreement  to  bo  binding  be- 
tween the  parties  for  twelve  months  certain 
from  the  date  thereof,  and  continue  from  time 
to  time  until  three  months'  notice  in  writing 
be  given  to  either  party  to  determine  the 
same:" — Held,  that  the  employment  might  bq 
determined  by  either  party  by  a  three  months' 
notice,  ending  with  the  first  twelve  months. 
Brown  v.  SymoMy  0  Jur.,  N.  S.  1079;  29  L. 
J.,  C.  P.  251;  8  C.  B.,  N.  8.  208;  8  W.  R. 
400. 

In  1840,  the  defendant  entered  into  the 
service  of  the  plaintiff,  a  solicitor  at  Amcr- 
sham,  as  his  clerk,  and,  in  December,  1849, 
the  plaintiff  put  an  end  to  the  service  by  a 
notice,  to  expire  on  the  25th  March,  1850. 
On  the  7th  January,  1850,  the  defendant 
wrote  to  the  plaintiff,  asking  to  be  paid  his 
salary  to  Lady-day,  and  to  be  at  once  dis- 
charged, in  order  that  he  might  go  to  London, 
and  remain  there  until  he  could  meet  with 
another  engagement.  To  this  letter  the 
plaintiff  replied,  ossenting  to  the  defendant's 
proposal,  saying:  '*  Of  course  I  should  have 
expected  your  services  if  you  were  in  Amer- 
sham,  but  as  you  request  me  at  once  to  pay 
your  salary  to  Lady-day,  in  order  that  you 
may  go  to  town  until  you  meet  with  another 
engagement,  I  consent  to  your  request ;''  and 
on  the  following  day  the  plaintiff  asked  the 
defendant  whether,  if  he  paid  him  up  to  the 
25th  March,  he  intended  going  to  town  and 
remaining  there  till  he  got  another  engage- 
ment, to  which  the  defendant  answered  that 
he  did;  whereupon  the  plaintiff  said,  '*on 
these  conditions  I  am  prepared  to  pay  your 
salary  at  once  up  to  Lady -day;  but  if  you  re- 
main in  Amersham,  I  shall  expect  your  ser- 
vices," and  accordingly  paid  him  the  full 
quarter's  salary.  The  defendant  went  to 
London,  but  shortly  afterwards,  and  before 
fijidy-day,  returned  to  Amersham  at  the  re- 
quest of  a  client  of  the  plaintiff's,  in  whose 
employ  he  remained,  giving  professional  ad- 
vice:— Held,  that  there  was  no  evidence  of  a 
contract  on  the  part  of  the  defendant  to  go  to 
London  and  remain  there,  or  to  forbear  to 
give  his  services  in  Amersham  to  any  person 
other  than  the  plaintiff,  or  to  render  service 
to  tho  plaintiff  if  he  should  return  to  Amer- 
sham.    Daniels  Y.  Gharslej/y  11  C.  B.  739. 

A  defendant  by  deed  appointed  the  plaint- 
iff auditor  of  his  estates  at  a  yearly  salary, 
and  in  consideration  the  plaintiff  covenanted 
to  give  up  his  practice  as  a  barrister,  if  re- 
quired so  to  do,  and  not  to  accept  any  other 
office  or  employment  whatever  so  long  as 
he  should  hold  tlic  office.  Tho  defendant 
covenanted  to    pay  the  plaintiff  the  salary 


during  so  long  as  he  shtfuM  hold  tlic  office; 
and  in  case  the  defendant  should  revoke  ttie 
appointment  with<>ut  adequate  aod  jost  case 
(to  bo  determined  as  thereinafter  aieotioaedj, 
that  the  defendant  should  pay  himaretinK 
pension  of  1,000/.;  and  the  adequacy  tai 
justice  of  the  cause  of  any  revocation  by  tiie 
defendant  of  tho  nppointmcnt  sboold  be 
determined  by  W.  -.—Held,  that  thedcfeDdaat 
had  no  power  of  dismissing^  the  pbiotif 
without  giving  him  a  right  to  the  pensioDaf 
1,000/.  a  year,  until  tho  defendant  batl  pre- 
viously ascertained,  by  a  reference  to  W.,  Kfast 
he  had  adequate  and  just  cause  to  revoke  the 
appointment.  Lowndes  v.  Stam/urd  and  Wbt- 
rington,  10  Jur.  903;  21  L.  J.,  Q.  B.  371;  13 
Q.  B.  42o;  A  C.  in  Exch.  Cham.,  IG  Jur.  971 
Held,  also,  that  the  jurisdiction  of  tlie 
court  to  enforce  payment  of  the  redrieir 
pension  was  not  ousted,  and  that  the  plaiodf 
might  declare  for  it  without  showing  tfast 
there  had  been  any  determination  by  W.,  or 
any  excuse  for  his  not  having  obtained  sach 
determination,  or  that  a  reasonable  time  for 
obtaining  such   determination  had  eUpeed. 

P.,  in  1074,  devised  estates  for  support  of 
a  school  for  parish  children,  and  directed  that 
the  trustees,  with  consent  of  the  parishionen^ 
should  provide  and  keep  an  honest  schoolmas- 
ter; and  if  at  any  time  the  schoolmaster  should 
be  idle,  negligent,  or  abuseful  of  his  scbolsr!^ 
the   trustees  and    parishioners   sboold  hare 
power  to  dismiss  him.     On  a  vacancy  occur- 
ring, the  trustees  resolved  that  they  wooJd 
give  OOZ.  a  year  to  a  master,  he  findiag  cer- 
tain things  and  paying  for  tho  service  of  a 
seamstress,  or  55Z.,  if  the  trustees  were  to  iad 
the  seamstress;  that  the  appointment  was  to 
be  for  one  year,  commencing  on  the  25th  of 
March  next,  and  liable  to  be  terminated  hj 
either  imrty  giving  three  months*  notice;  and 
that  they  would  recommend    the   plaintiff 
for  the   post.     At  a  vestry  meeting  of  tlie 
parishioners,  the  latter  adopted   the  recom- 
mendation, and  appointed  the  plaintiff  sdioc^ 
master,   subject  to  tho  regulations    of  tbe 
trustees.     O.i  tho  17rh  of  April  the  trustees 
wrote  to  the  plaintiff,  that  they  would  pa/ 
him  at  the  rate  of  5ol.  per  annum,  so  long  as* 
by  mutual  consent,  he  should  retain  the  office 
of  master;  the  appointment  to  be  subject  to 
termination   by  three    months*   notice  fn>m 
either  party.     The  plaintiff  wrote  back,  as- 
senting to   hold   on   tlie  terms    mentioued. 
Tho  plaintiff  had  entered  into  the  ofBce  in 
March,  previously,  and  performed  the  duties. 
On  the   1st  of  March,  1834,   atamoetiugof 
the  trustees,  a  resolution  was  adopted,  by  ^ 
majority,  that  a  notice  should  be  given  to  tl<0 
plaintiff  to  quit  his  ofiicc  at  tho  end  of  throe 
months   from    the    2>th     of    March,    ISol, 
and   a  notice   to   that  effect,    signed    by  a 
majority  of  the  Irnstees,  was  forthwith  served 
on  him.     Notwithstanding  the  notice,  he  con- 
tinued to  act  as  schoolmaster  until  the20thof 
March,  1855.  an<l  sued  a  trustee  for  the  three 
quarters'  salary  ending  at  that  date:— Held, 
that  tho  trustees,  without  the  assent  of  ihe 
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»aris1)ioners,  had  power  to  givo  the  notice  to 
lotcrmine  tbo  appointment,  as  the  plaintiff's 
:<»ii tract  was  with  tlicin  alone;  that  the  notice 
:&c'oci  not  be  one  that  required  the  plaintiff  to 
quit  nt  the  end  of  a  current  year,  but  that  his 
hf>lcl]ng  might  be  terminated  by  a  three 
CY\onths'  notice  to  quit  at  any  period  of  the 
year-;  consequently,  that  the  plaintiff  was  not 
entitled  to  recover  the  three  quarters'  salary 
xvliich  lie  claimed.  liyan  v.  Jenkiman,  2.i  L. 
J.,  Q.  B.  11. 

'When  the  hiring  is  expressly  for  a  term 
certain,  a  custom  of  the  trade  for  a  master  or 
tk  servant  to  determine  it  at  any  time  without 
not^icc  is  inadmissible  to  control  the  contract. 
nuers  V.  Stave/ij,  15  L.  T.,  N.  8.  275— Q.  B. 
By  nn  agreement  between  brewers  and  their 
traveler,  the  latter  was  engaged  at  a  salary  of 
200^.  a  year,  payable  fortnightly,  and  it  was 
stipulated  '*  that  the  agreement  between  the 
Y»arties  shall  be  for  twelve  months  certain. 
nftcr   which  time  either  party  shall    bo    at 
Ul>crty  to  terminate  this  agreement  by  giving 
to  the  otlier  a  three  months'  notice  in  writ- 
ing."   But  if  the  employers  *UhaU  be  desir- 
ous of  terminating  this  agreement  without 
notice,  after  twelve  months,  or  before  any 
notice  shall  have  expired,  they  may  do  so  on 
payment  of  60/. ;" — Held,  per  Bramwell,  B., 
anci  Pigott,  B.  (Kelly,  C.  B.,  dissentiente), 
timt   the    agreement  ceased  at  the  end   of 
the  first  twelve  months  unless  the  parties  al- 
lowed tlie  engagement  to  continue  beyond 
that  time,  in  which  event  only  did  notice,  or 
payment  in  lieu  thereof,  become  necessary  to 
determine  it.     Langton  v.  Carletojiy  43  L.  J., 
Exch.  54;  9  L.  K.,  Exch.  57;  20  L.  T.,  N.  8. 
650. 

The  plaintiff,  jointly  with  L.,  was  a  com- 
mission agent  for  the  defendants,  wine  and 
spirit  merchants,   under   an  agreement,   by 
which  they  were  to  pay  a  certain  commission 
on  sales;  a  salary  of  4/.  per  week;  18«.  a  day 
traveling  expenses;  and  152.  per  annum  fur 
an  office;  the  a^ement  to  stand  good  for 
six  months,    and  six  months'   notice  from 
cither  side  to  terminate  the  agreement.     The 
agreement  was  entered  into  on  the  13th  of 
June,  1866.    8hortly  afterwards,  L.  died ;  and 
the  defendants,  on  the  11th  August,  1866, 
wrote  a  letter  in  which  they  said :  **  The  death 
of  Mr.  L.  alters  our  arrangements  altogether. 
You  are  at  liberty  to  throw  up  our  agency  alto- 
gether, if  you  wish  it;  and  to  make  all  things 
m  order,  it  would  be  as  well  that  we  hereby 
give  you  notice  to  terminate  our  agreement 
m  six  months  from  this  date;  tliis  will  give 
us  the  power  to  do  so  if  we  wish.     We  say 
not  wc  shall  do  so;  time  and  your  own  exer- 
tions will  be    the    testf^ — Held,    that    the 
engagement  could  be  determined  at  any  time 
by  six  months'  notice,  and  that  the  letter  was 
a  satiiciont  notice  to  determine  the  engage- 
ment.  Keoji  v.  llart,  2  Jr.  R,  C.  L.  138. 

A  master  mariner  accepted  the  command  of 
ft  ship  nodcr  a  written  agreement,  as  follows: 
—"I  hereby  accept  tJie  command  of  tlie  ship 
City  Camp,  on  the  following  terms:  salai7  to 
be  at  and  after  the  rate  of  180/.  sterling  per 


annum.  Should  owners  rcqiiTre  captain  to 
leave  the  ship  ubrorid.  his  wages  to  cease  on 
the  day  he  i;*  ixHpiircd  to  oive  up  the  command, 
and  the  owners  h.-ivc  the  option  of  paying 
or  not  paying  his  expenses  traveling  home. 
Wages  to  hc«^iii  when  capUiin  joins  the 
ship:^' — Held,  that  the  mariner  could  not 
(except  under  unusual  circumstances)  be  dis- 
missed without  a  rea<«onablo  notice.  Green  v. 
Wright,  1  L.  U.,  C.  P.  Div.  591;  85  L.  T., 
N.  8.  839. 

Determination  by  entering  into  new  con- 
tract.]— A  contract,  by  which  a  servant  hires 
himself  to  a  master  as  a  footman  and  a  groom, 
is  not  dissolved  by  a  subsequent  contract,  by 
which  he  engages  to  bind  himself  to  serve  in 
a  different  character  at  higher  wages  and  in 
a  foreign  countr}',  although  the  servant 
accompanies  his  master  into  such  foreign 
country;  the  service  performed  abroad  being 
the  same  as  that  originally  contracted  for. 
lUx  V.  Buckinjhamy  3  N.  &  M.  72. 

On  a  contract  to  employ  the  plaintiff  on 
board  a  particular  ship  on  certain  specified 
voyages,  it  is  a  breach  to  sell  the  ship  before 
those  voyages  are  completed  without  pro- 
curing him  similar  employment  on  board  that 
particular  vessel ;  and  the  mere  acceptance  of 
money  on  account  of  wages  on  board  another 
ship,  which  was  to  sail  for  a  different  voyage, 
and  on  board  which  the  plaintiff  did  not 
enter,  is  not  conelusive  evidence  either  of 
accord  and  satisfaction,  or  of  a  substituted 
contract.  DriseoU  v;  Aiutralian  Royal  Mail 
Steam  Nanigation  Company^  1  F.  &  P.  458 — 
Campbell. 

Determination  by  death.] — When  a  con- 
tract is  for  personal  services,  the  death  of  the 
person  wlio  is  to  render  the  services  deter- 
mines the  contract  for  the  future,  but  it  does 
not  rescind  it  ab  initio,  or  take  away  any  right 
of  action  already  vested.  Stubba  v.  Holytoell 
Bailtoay  Company,  15  W.  R.  869;  16  L.  T., 
N.  S.  631;  36  L.  J.,  Exch.  168;  3  L.  R., 
Exch.  811. 

A  contract  of  service  as  a  farm  bailiff  is  put 
an  end  to  by  the  death  of  the  master,  unless 
the  contrary  is  stipulated  for  by  the  terms  of 
the  contract.  Farrow  v.  Wilsony  88  L.  J.,  0. 
P.  826:  4  L.  R.,  C.  P.  744;  20  L.  T.,  N.  8, 
810;  18  W.  R.  48. 

8.   Grounds  of  Dismissal, 

What  constitutes  snfiGlcient  cause  for  dis- 
missal of  servant] — A  clerk  and  traveler, 
hired  by  the  year,  assaulted  his  employer's 
maid-servant,  with  intent  to  ravish  her: — 
Held,  to  be  good  cause  for  his  dismissal  with- 
out any  notice.  Atkin  v.  Acton,  4  C.  &  P. 
208— Tenterden. 

If  a  servant,  liired  for  a  year,  refuses  to« 
obey  his  master's  orders,  the  latter  is  justified 
in  dismissing  him  before  the  end  of  the  year, 
and  such  servant  cannot  recover  his  wages 
for  the  time  he  served.  Spain  v.  Arnott,  3 
Stark.  250— Ellen  borough. 
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Being  the  father  of  a  bastard  child  is  n 
good  cause  of  a  discharge  by  a  master.  liex 
V.  Welfard,  Cald.  57. 

If  a  person,  hired  on  an  annual  service  as  n 
clerk,  to  conduct  an  establishment  for  his 
master,  sets  up  a  claim  to  be  a  mrtncr,  al- 
though in  a  respectful  manner  ana  bond  fide, 
it  is  a  sufficient  cause  for  the  master  to  dis- 
miss him  without  notice.  Amor  v.  Fearan^  1 
P.  &  D.  808;  0  A.  &  E.  548;  3  W.,  W.  &  H. 
81. 

To  justify  a  master  in  dismissing  a  yearly 
servant  before  the  expiration  of  the  year, 
tliere  must  be,  on  the  part  of  the  servant, 
cither  moral  misconduct,  or,  otherwise,  willful 
disobedience  or  habitual  neglect.  CcUlo  v. 
Brauneker,  4  C.  &  P.  618— Parke. 

But  if  a  master  carpenter  sends  his  men 
from  London  to  work  nt  a  gentleman ^s  house 
in  the  country,  ho  may  dismiss  them  for  im- 
pro|)cr  conduct,  although  it  does  not  amount 
to  either  moral  misconduct,  willful  disobedi- 
ence, or  habitual  neglect.  Beadr,  Durumore, 
9  0.  &  P.  68&— Coleridge. 

In  an  action  for  wrongfully  discharging  the 
pUintiff  and  his  wife  from  the  service  of  the 
defendant,  a  plea  that  tlie  wife  of  the  plaint- 
iff obstinately  refused  to  work  for  him, 
wherefore  he  discharged  them,  is  bad  on 
general  demurrer.  Jaequot  v.  Bourray  7  D. 
P.  C.  848;  8  Jur.  776— Exch. 

A  person  was  employed  as  a  traveler  to  a 
^distillery  company  at  a  yearly  salary,  being 
4iound  by  the  terms  of  his  agreement  to  re- 
mit immediately  all  sums  collected.  He  sold 
•some  of  the  company^s  wines  to  a  brothel- 
Sceeper,  and  neglected  to  remit  immediately 
•sums  of  money  collected  by  him : — Held,  tlint 
.cither  circumstance  was  sufficient  to  justify 
•his  dismissal  without  notice.  Blencam  v. 
Hodges^  DUtillery  Company,  10  L.  T.,  N.  8. 
4508— Byles. 

A  clerk  to  a  public  company,  who  was 
fliired  at  %  yearly  salary,  having  received  on 
•the  29th  March  a  communication  that  it  was 
ithc  intention  of  the  directors  to  make  a  new 
;appointment  to  the  situation  of  clerk,  entered, 
on  the  11th  of  April,  on  the  minutes,  a  pro- 
:tc3t  to  an  entry  of  that  communication, 
•together  with  an  order  for  calling  a  special 
.oDurt  on  the  17th  April,  for  the  purpose  of 
appointing  a  fit  person  to  be  clerk.  On  the 
ilTth  April  the  directors,  by  a  resolution,  de- 
clared the  clerk  to  be  displaced  from  his 
situation.  It  was  put  as  a  question  to  the 
jury,  in  an  action  for  his  salary,  whether  the 
.<;ntry  of  the  protest  was  a  sufficient  ground  to 
justify  the  dismissal,  and  they  found  that  it 
was.  A  verdict  having  been  found  for  the 
plaintiff,  the  court  mtSe  absolute  a  rule  for 
.entering  a  nonsuit.  Ridgway  v.  Ilangerford 
Market  Company,  4  N.  &  M.  707;  8  A.  &  E. 
a.71 ;  1  H.  &  W.  244. 

To  an  action  against  the  proprietx)rs  of  a 
nnnnufactory,  for  refusing  to  employ  the 
plaintiff  as  mana^rcr,  pursuant  to  agreement, 
and  dischariiin^r  him  from  their  service  before 
the  period  mentioned  in  the  agreement,  they 
pleaded,    that  the   plaintiff    so    ivrongfully. 


disobediently  and  nnskillfully  cntidiicte4 
himself  as  such  manager,  that  tlier  mifferpd 
and  sustained  great  loss: — Held,  that,  ia 
order  to  support  such  a  plea,  it  ^raa  neceasary 
to  show  not  only  disobedience,  btit  sbcIi 
disobedience  as  occasioned  a  loss;  and,  there 
being  no  evidence  of  any  loss,  tbat  tbe  pira 
was  not  8Upp«)rted.  CuMons  v.  SUftmer^  It 
M.  &  W.  161:  12  L.  J.,  Exch.  847. 

Action  by  a  domestic  servant,  for  diaehai^- 
ing  her  without  a  montli*s  notice  or  a  inoBtbs 
wages.     Plea,  that  the  plaintiff  reqaested  the 
defendant  to  give  her  leave  to  absent  herself 
from  his  house  during  the  night;    that  tlia 
defendant  refuse<1  such  leave,  and  the  plaint- 
iff, against  his  will,  absented  herself.     Repli- 
cation, thnt  the  mother  of  the  plaintilE  was 
seized  with  sudden  and  violent  sickness,  aad 
believing  herself  in  imminent  peril  of  deatb, 
had,  requested    the    plaintiff   t^    visit   lier; 
whereupt)n  the  plaintiff  requested  the  defend- 
ant  to  .illow  her  to  absent  herself  from  his 
house  until  the  following  day,  for  the  parpoae 
of  enabling  her  to  visit  her  mother  in  feer 
sickness;  and,  because  the  defendant,  witboBt 
any  reasonable  cause,  refused  sncli  assent,  the 
phdntiff,  for    the    purpose    of    visiting  hff 
mother,  left  his  house: —Held,  that  tbe  plea 
was  good,  and  the  replication  bad.      Turmr 
V.  Mason,  a  D.  &  L.  898;  14  M.  &  W.  112; 
14  L.  J.,  Exch.  311. 

A.  was  engaged  by  B.  as  clerk,  under  J 
contract  of  hiring  for  two  years,  to  condoct 
the  business  of  a  shipping  agent  at  8onth- 
nmpton.  In  the  course  of  such  employ  H  vas 
the  duty  of  A.  to  pay  freight,  dock  dues, 
<&c.,  to  meet  which  B.  remitted  the  necosaxy 
funds.  A.  wrote  to  B.  for  a  remittance  of 
140?.,  inclosing  an  account  of  the  purpose 
for  which  it  was  required,  one  of  them  beioy 
the  payment  of  30i.  for  salary  due  to  himself. 
Ten  days  afterwards  B.  sent  A.  1001.,  inclosed 
in  a  letter,  directing  him  to  apply  the  money 
for  business  purposes.  A.  having  appropri- 
ated 901,  of  the  money  in  satisfaction  of  bis 
salary,  B.  discharged  him.  In  an  action  by 
A.  against  B.  for  breach  of  the  contract  of 
hiring,  B.  pleaded  a  plea  justifying  the  dis- 
charge of  A.  on  the  ground  of  his  hsTing 
wrongfully  and  improperly  misappropriated 
the  money  remitted,  and  wrongfully  and  im- 
properly disobeyed  B.'s  orders  to  apply  the 
money  to  business  purposes.  The  jud^  left 
it  to  the  jury  to  say  whether  the  plaintiff  bad 
been  guilty  of  any  wrongful  and  improper 
misappropriation  of  the  moneys  intrusted  to 
him  by  the  defendant,  or  of  any  wrongful  or 
improper  disobedience  of  orders: — Held,  that 
this  was  a  proi)er  direction,  and  that  the 
judge  was  not  bound  to  tell  the  jury  thnt  it 
was  not  necessary  to  justify  the  dismissal  of 
the  plaintiff  that  he  should  have  been  guilty 
of  any  moral  delinquency.  Smith  v.  Thamj.- 
son,  8  C.  B.  44;  IS  L.  J.,  C.  P.  314. 

Held,  also,  that  in  awarding  a  sum  equal  to 
twelve  months'  s:ihiry,  the  plaintiff  having 
been  discharged  after  about  one  quarter's 
service,  the  jury  had  not  given  excessive 
d. -images.     lb. 
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If  3  wTvnnt  in  the  house  of  his  master,  at 
« Inte  lionr  of  the  night,  is  violent  in  his  man- 
ner and  is  making  n  great  noise  and  abuses 
his  miistpr.  and  luys  lioW  of  him  and  strug- 
gles with  him,  the  master  will  be  jastifie<l  in 
giTing  the  servant  into  the  custody  of  a 
lioliccmnn,  to  be  dealt  with  according  to  law. 
Shna  V.  ChairUie,  2  C.  &  ^.  21— Campbell. 

The  defendant  had  been  the  clerk  of  the 
plaintiffs  under  an  agreement  for  140/.  a  year, 
dctcrminnble  by  three  months*  notice  or  pay- 
ment of  tlirce  months' salary,  and  had  been 
disiiii«sed  without  notice.  In  a  plaint  in  a 
c^Hinty  ctmrt  for  money  liad  and  received,  he 
(•litim(*d  to  set  off  three  months'  Hilary,  which 
rlaim  Wiis  disputed  on  the  ground  that  his 
comiiict  to  the  plaintiffii  justified  his  im- 
medirttc  dismissal :— Held,  first,  tliat  whether 
lii.s  conduct  justified  his  immediate  dismissal 
Avns  u  question  of  fact.  Ea$t  Anglian  liailway 
Comptinfj  V.  Lythgoe,  10  C.  B.  727;  2  L.,  M.  & 
P.  iJl;  20  L.  J.,  C.  P.  84. 

Held,  secondly,  that  the  dismissal,  for 
whatever  cause,  wns  not  wrongful,  inasmuch 
as  it  wnsnutliorized  by  tiie  terms  of  the  agree- 
ment,    lb. 

Held,  tliirdly,  that  as  the  plaintiffs,  upon 
snch  dismissal,  became  liable  immediately  to 
jMiT  the  defendant  three  months'  sjilary,  his 
claim  for  such  salary  was  the  proper  subject 
of  a  set-off.     lb, 

A  declaration  stated  that  it  was  agreed  be- 
tween the  plaintiff  and  the  defendant  that  the 
phiintiff  should  serve  the  defendant  faithfully 
for  three  years  in  his  business  of  a  manufac- 
turer of  lard,  and  alleged  as  a  breach  the 
wrongful  dismissal  of  the  plaintiff  before  the 
*'xpi ration  of  that  period: — Plea,  that  the 
])!:iintiff  did  not  serve  the  defendant  fnith- 
itiiiy.  as  in  the  ogreement  stipulated.  At  the 
trial  it  appeared  that  bladders  are  essential  in 
the  business  of  a  manufacturer  of  lard ;  and 
tluit  the  plaintiff,  without  the  knowledge 
of  t'li*  defendant,  entered  into  a  contract  with 
C.  for  the  purchase  of  several  thousand  blad- 
ders which  were  invoiced  and  delivered  to 
G.,  who  nliowed  the  plaintiff,  from  time  to 
time,  to  have  as  many  as  were  required  for  the 
defendant's  business.  C.  having  made  a  claim 
upon  the  defendant  in  respect  of  the  blad- 
ders, he  dismissed  the  plaintiff  :•— Held,  first, 
that  there  was  no  misdirection  in  telling  the 
jury  that,  so  far  as  it  was  matter  of  law,  the 
defendant  was  justified  in  dismissing  the 
jilaintiff.  Ilorton  v.  M'Murtry^  5  H.  &  N. 
607;  29  L.  J.,  Exch.  260;  8  W.  R.  2B5. 

Held,  secondly,  that  the  facts  were  admis- 
sible in  support  of  the  plea,  that  the  plaintiff 
did  not  serve  the  defendant  faithfully.     lb. 

In  an  action  for  the  wrongful  dismissal  of  a 
newspaper  critic  engaged  for  a  year: — Held, 
that  mere  angry  expressions,  which  neither 
support  a  plea  of  justification  nor  of  rescission 
by  mutual  assent,  and  that  an  isolated  in- 
sttmcc  of  neglect  or  insolence,  would  be  no 
ground  of  dismissal;  at  all  events,  unless  the 
insolence  was  such  as  to  be  incompatible  with 
the  continuance  of  the  employment.  Edward* 
V.  Lety,  2  F.  &  P.  04— Hill. 


The  bankruptcy  of  an  agent  is  not  per  se  a 
defense  to  an  action  for  wrongful  dismissal, 
even  though  the  agent  is  to  receive  moneys  on 
account  of  his  principal.  The  fitness  of  the 
agent  to  ]>crform  his  duties  is  a  question  for 
a  jury.  M'Call  v.  Australian  Meat  Co.,  19 
W.  li.  188— Exch. 

An  artisan  who  has  been  engaged  for  a 
term  to  work  in  the  art  which  he  practices, 
upon  Ills  representing  himself  to  possess  the 
requisite  skill,  may,  upon  his  proving  to  be 
incompetent,  be  discharged  by  his  employer 
before  the  end  of  the  term  for  which  he  was 
so  engaged.  Ilarmer  v.  Cornelius^  6  C.  B., 
N.  S.  236;  4  Jur.,  N.  S.  1110;  28  L.  J.,  C. 
P.  85. 

A.  was  appointed  surveyor  or  agent  of  B. 
for  two  years  and  a  half,  at  a  salary  of  200?. 
per  annum,  payable  quarterly,  and  he  was,  in 
addition,  tp  receive  a  commission  of  5  per 
cent,  upon  the  first  year's  rent  for  every 
house  which  ho  sliould  let  on  B.'s  estate. 
The  agreement  contained  a  stipulation  "that 
under  no  ]]retense  whatsoever  should  A.  con- 
tract any  debt  in  the  name  of  B.,  or  be  con- 
sidered as  his  agent  to  receive  any  money  on 
his  account,^'  and  a  proviso,  that,  in  the 
event  of  a  breath,  the  agreement  should 
immediately  cease  and  determine.  To  an 
action  against  B.  for  dismissing  A.  before  the 
expiration  of  the  term,  he  pleaded  that  A., 
while  he  was  such  surveyor,  contrary  to  the 
agreement,  and  without  his  knowledge  and 
authority,  and  against  his  will,  received  from 
divers  ])crson9  divers  sums  of  money  then  due 
and  payable  from  them  to  B..  as  and  under 
the  pretense  of  being  his  agent  in  that  behalf : — 
Held,  that  the  receipt  by  A.  of  deposit  money 
from  persons  to  whom  he  had  agreed  to  let 
houses  on  account  of  B.,  w:is  a  breach  of  the 
agreement,  and  a  cause  of  dismissal,  and  that 
])roof  that  he  had  done  so  sustained  the  plea. 
Bratj  V.  Chandler,  18  C.  B.  718. 

The  defendant  pleaded  to  an  action  for 
dismissing  a  governess  contrary  to  a  contract 
between  them,  that  she,  intending  thereby  to 
induce  the  defendant  to  enter  into  the  con- 
tract, concealed  from  him  a  fact  material  to 
her  qualitication  as  such  governess,  and 
material  to  be  known  by  him  m  engaging  her 
as  such  governess,  and  entering  into  such 
contract,  viz.,  that  she  was  a  divorced 
woman;  and  she  thereby  induced  the  defend- 
ant to  enter  into  the  contract:— Held,  that 
this  plea  was  Iwd.  FletcJier  v.  Krell,  28  L. 
T.,  N.  S.  105;  43  L.  J.,  Q.  B.  55. 

Master's  knowledge  of  facts  Justifjring 
dismissal.] — Where  there  has  been  disobe- 
dience, or  an  act  of  misconduct  by  a  servant, 
known  to  the  master  at  the  time  be  dis- 
charges him,  although  the  master  does  not 
mention  that  as  the  precise  ground  of  dis- 
charge, he  may  afterwards,  by  showing  tha^; 
the  fact  existed,  and  that  he  knew  it,  justify 
such  discharge;  but,  scmble,  that  it  is  other- 
wise where  the  act  of  misconduct  was  not 
known  to  the  master  at  the  time  of  the  dis- 
charge, as  it  could  not  then  be  the  cause  of 
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it.  Cu99omY.  Skinner,  11  M.  &W.  101;  12 
L.  J.,  Exch.  347.  See  SpoUneood  v.  Barrow, 
5£xch.  llu;  10  L.  J.,  Exch.  226. 

If  an  employer  discharges  his  servant,  and 
at  the  time  of  the  discharge  a  good  cause  of 
discharge  in  fact  exists,  the  employer  is  jus- 
tified in  discliarging  the  servant,  although  at 
the  time  of  the  discharge  the  employer  did 
not  know  of  that  cause.  WiUeU  v.  Green^  8 
C.  &  K.  59— Alderson. 

To  an  action  for  breach  of  an  agreement 
to  continue  to  employ  the  plaintiff  as  an 
accoantnnt,  the  defendants  pleaded,  in  one 
plea,  that  the  plaintiff  received  money  for 
which  he  did  not  account;  that  he  made 
improper  payments  with  the  defendants* 
money ;  that  ho  made  false  entries  and  repre- 
sentations,  and  refused  to  obey  his  employera* 
commands;  wherefore  they  discharged  him: 
— Held,  tliatthe  defendants  were  entitled  to 
a  verdict  on  the  pica,  though  they  proved 
only  that  the  plaintiff  had  made  a  false  entry 
aud  representation,  and  though  the  reason 
assigned  for  his  discharge  was  disrespect 
towards  his  emplovers.  BaUlee  r.  Kelt,  4 
Bing.  N.  C.  038;  0  Scott,  379;  1  Am.  245. 

As  to  effect  of  dismissal  upon  right  to  wages, 
— sec  this  title,  II. ,  2,  b. 

As  to  punishment  of  misconduct  or  offenses 
by  servants, — ^see  this  title,  IV.,  8. 

II.  Mutual  Rights,  Duties  aitd  Liabilities 
OF  Masters  and  Servants. 

1.  Nature  of  Services;   and  the  lUHation,  in 

Oeneral, 

What  services  may  be  required  by  master.] 
— When  a  workman  is  hired  for  a  year  to  work 
at  a  particular  trade,  under  a  written  agree- 
ment, which  says  nothing  as  to  any  periods  of 
absence  allowed  to  the  workmen,  parol  evi- 
dence may  be  given  that  it  is  the  custom  of 
the  particular  trade  for  the  workmen  em- 
ployed in  it  to  take  certain  holidays,  and  to 
absent  themselves  on  such  occasions  from 
their  work  without  the  permission  of  their 
masters.  Beg,  v.  Stohe-upon- Trent,  8  Jur.  84; 
13  L.  J.,  M.  C.  41;  5  Q.  B.  803. 

P.,  who  was  known  to  be  acting  in  the 
capacity  of  a  lace  buyer,  was  engaged  by  M., 
a  lace  dealer,  under  the  following  memo- 
randum:— **M.  agrees  to  engage  P.  for  the 
term  of  three  years  from  Monday,  the  15th 
of  August,  1859,  at  the  yearly  salary  of  500Z., 
payable  monthly,  P.  to  give  the  whole  of  his 
services,  and  to  be  advised  and  guided  by  M. 
if  necessary."  In  an  action  by  P.  against  M. 
for  a  wrongful  dismissal  pending  the  term,  on 
the  alleged  ground  of  disobedience  of  lawful 
ordera: — Held,  that  evidence  was  admissible 
to  show  the  capacity  in  which  P.  was  engaged, 
viz.,  as  luce  buyer;  aud  that  it  was  properly 
left  to  the  jury  to  say  whether  or  not  the 
orders  winch  ho  was  alleged  to  have  dis- 
obeyed, were  such  as  a  person  in  his  position 
was  bound  to  obey.  Prices.  Mouat,  11  C.  13., 
N.  S.  508. 


A  declaration  stated  that  an   t  he  7th  Jo^, 
1848,  it  was  agreed  between  tlie  plaintiif  and 
the  defendant  that  the  defendant  aud  hm 
wife  should  from  tiiat  day,   for   the  term  U 
three  months,  appear  and  perform  as  eqaa- 
trians  on  the  stage,  and  in  tiie  ring,  in  all 
l)erformances  and  entertainmeots  ivhicb  m^Iit 
be   produced  at  Astley*s  Amphitlieater,  or 
elsewhere,  under  the  directioa  of  the  pbiot- 
iff,  in  such  parts  and  in  manner  as  the  pldatif 
should  require,  and  should  attend  all  iebe»- 
sals  and  calls  when  so  required,  for  a  cectaia 
weekly  salary  stated ;  and  alleged  for  b^eac^ 
that,  although  the  plaintiff  had   an  establirii- 
ment    at    Peebles,  in    Scotland,     under  kk 
direction,    for   equestrian  perfomuinoes  aed 
entertainments,  and  although    nndcr  and  ii 
pursuance  of  the  agreement,  and    dario^  the 
subsistence  of  it,  and  before  tlie  expiration  of 
the  term  of  three  months,  the  plaintiff  gave 
notice  to  the  defendant  that  he,  the  f^amtUt^ 
required  the  defendant  and  his   'wife  to  joia 
the  plaintiff's  establishment  at  Peebles,  aad 
although  a  reasonable  time  had  elapsed  ate 
the  giving  of  the  notice,  and  before  the  cos- 
menceraent  of  the  suit,  for  the  defendant  aod 
his  wife  to  join  the  establishment  at  Peebles, 
for  the  purpose  aforesaid,  yet  that  the  de- 
fendant and  his  wife  would  not,  whea  in- 
quired, or  at  any  time  afterwards,  join  tha 
establisiiment  of  the  plaintiff  at  Peebles,  or 
appear  or  assist  in  the  performances  and  et- 
tertainments  to  be  produced  there,  but  te- 
fused  and  neglected  so  to  do: — Held,  Uiat 
the  promise  to  appear  in   any  place  uadet 
the  direction  of  the  plaintiff,  in  the  perfona- 
ances  described,  in  such  parts  and  manner  ai 
the  plaintiff  should  require,  and  to  ait£od 
all  calls  and  rehearsals,  involved  an  engage- 
ment so   to  join  an   establishment    of  the 
plaintiff  for  equestrian  performances,  as  to 
be  ready  to  accomplish  the  objects  of  the 
requisition,  and  a  refusal  to  assist  in  stuh 
performances  was  sufficiently  alleged  to  slww 
a  breach  of  the  defendant's  contract.    BUtf 
▼.  MelUlo,  10  C.  B.  282. 

Held,  also,  that  it  sufficiently  appeared  that 
the  performances  at  which  the  defendant  aod 
his  wife  were  required  to  assist  were  perfonn- 
anccsof  the  descnption  contracted  for ;  titattbe 
absence  of  an  averment  that  a  reasonable  time 
had  elapsed  after  the  notice,  and  before  the 
expiration  of  the  three  months,  was  obviated 
by  the  statement  in  the  declaration  that  t&e 
writ  issued  on  the  23d  August,  1848,  and  by 
the  averment  that  such  time  had  elapsed  be- 
fore the  suit;  and  that  the  breach,  substaa* 
tially  showing  an  entire  refusal  of  the  dc< 
fcudant  to  perform  his  contract,  disclosed  ft 
good  cause  of  action.     lb. 

Rights  of  servant  in  respect  of  hia  own  ser* 

vices.] — A  servant  while  in  his  master^ 
service  may  solicit  business  from  his  customeis 
for  himself  when  his  service  is  at  an  end,  and 
he  sets  up  on  his  own  account.  NiM  v. 
Martyn,  2  Esp.  732 — Kcnyou. 

If  a  servant,  while  in  the  employ  of  hi* 
master,  makes  an  invoutiou,  that  inventioD 
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to  the  servant,  nnd  not  to  tho  master. 
noGB^m  y.  EUes,  1  C.  &  i\  558;  li.  &  M. 
-Abbott. 

to  servants  absenting  themselves, — see 
title,  IV.,  8. 


At'stonanoy  in  premises  of  master.] — 
A.  servant  occupying  a  house  cannot  be  said 
to  tiold  it  as  servant,  if  it  is  not  tho  master^s 
\\ouso.  Beg.  v.  Lynn,  8  A.  &  E.  879;  3  K.  & 
I>-   411. 

A.  servant,  who  is  allowed  the  use  of  prem- 
ises belonging  to  his  master,  in  order  to  en- 
able   him  more  effectually  to  perform    the 
duties  of  bis  place,  has  thereby  conferred  on 
liini  no  estate  in  the  premises,  and  may  be 
turned   out  at  the  pleasure  of  his  master. 
^Vhite  V.  Btiyleyy  10  C.  B.,  N.  8.  227;  7  Jur., 
N.  8.  948;  80  L.  J.,  C.  P.  253. 

Agreement,  by  which,  after  reciting  that 
tbe  defendant  was  in  possession  of  a  messuage 
and  premises  whereon  the  sale  of  beer  had 
been  for  some  time  past  carried  on  by  U.  for 
and  on  the  defendant's  account,  and  that  the 
plaintiff  was  desirous  of  carrying  on  such 
trade  imd  business  for  the  defendant,  it  was 
i^reed  that  the  plaintiff  should  from  the  date 
thereof  enter  upon  the  premises,  and  carry  on 
thereon  such  trade  or  business  for  the  defend- 
ant, in  tlie  place  and  stead,  in  the  same  man- 
ner, and  with  and  upon  the  same  privileges 
and  terms  as  U.  had  theretofore  done,  until 
the  agreement  should  be  determined  by  the 
notice  thereinafter  mentioned;  that  all  the 
beer  to  be  sold  and  consumed  on  the  premises 
should  be  had  and  taken  by  the  plaintiff  from 
tbe  defendant,  and  that  the  plaintiff  should 
not  part  with  tho  trade  or  the  occupation  of 
the  premises  without  the  license  of  the  de- 
fendant; and    that   whenever    either    party 
should  be  desirous  of  detennining  the  agree- 
ment, the    plaintiff  should,  on  receiving  a 
month's  notice  in  writing,  without  bein^  paid 
any  sum  of  money  or  consideration,  quit  nnd 
deliver  up  the  trade  and  possession  of  the 
premises ;  and  that  the  plaintiff  should  be  at 
liberty  to  leave  the  trade  and  quit  the  occu- 
pation of  the  premises  on  giving  one  month's 
notice  in  writing: — Held,  that  the  agreement 
did  not  create   any  tenancy    between     tbe 
plaintiff  and  defendant,  but  the  occupation  of 
the  plaintiff  was  as  servant  to  the  defendant. 
Maijhev  v.  Suttley  4  £1.  &  Bl.  847;  1  Jnr.,  K. 
S.  303;  24  L.  J.,  Q.  B.  64— Exch.  Cham. 

2.  Wages  or  other  Remuneration, 

(a)  Right  of  Servant  to  Compensation,   in 

QeneraL 

Contracts  for  payment,  generally.] — Ser- 
vice, however  long  continued,  creates  no 
claim  for  remuneration  without  a  bargain  for 
it,  either  express  or  implied  from  circum- 
stances showing  an  understanding  on  both 
sides  tliat  there  should  be  payment.  Itecte  v. 
i&CT«,  1  F.  &  F.  280— Martin. 

So,  when  services  have  been  rendered  with- 
out any  express  contract  for  wages,  but  with 


board  and  lodging,  or  other  benefits  for  the 
party  serving,  a  contract  to  pay  for  such 
services  U  not  to  bo  implied.  Foord  v. 
Motley,  1  F.  &  F.  496— Martin. 

A  servant  who  comes  over  from  the  West 
Indies,  where  he  has  been  a  slave,  and  who 
continues,  in  tho  service  of  his  master  in 
England  without  any  agreement  for  wages,  is 
not  entitled  to  any,  unless  there  has  been  an 
express  promise.  Alfred  v.  FUgja/nes,  3  Esp. 
3~Kenyon. 

A.  having  performed  gratituously  services 
for  B.,  received  from  him  a  promissory  note, 
with  an  understanding  that  he  would  accept 
it  not  only  as  a  gift  for  what  was  past,  but  that 
it  should  be  a  remuneration  for  future  services 
to  be  rendered  as  long  as  B.  should  require 
them.  A.  continued  to  perform  the  services 
until  B.'s  death,  when  he  sued  B.'s  executors 
upon  the  note; — Held,  that  as  there  was  no 
contract  binding  A.  to  perform  future  services, 
there  was  no  cousidcration.  HuUer.Hulse,  17 
C.  B.  711;  25  L.  J.,  C.  P.  177. 

The  plaintiff  wrote  to  the  defendant  as 
follows:—  **I  agree  to  accept  the  appointment 
of  secretary  of  the  Lancashire  Cotton  Mill 
Company,  upon  tho  following  terms,  viz. : 
first,  a  salary  of  800/.  per  annum,  commencing 
at  the  present  date,  if  the  company  be  com- 
pletely registered,  and  put  into  operation;  if 
not,  1  shall  be  satisfied  with  any  remuneration 
for  my  time  and  labor  you  may  think  me  de- 
serving of,  and  your  means  can  afford." 
The  defendant  wrote  in  answer  accepting  tho 
terms,  and  adding,  '*It  is  distinctly  agreed 
and  understood,  that  if  the  company  is  not 
formed  and  carrie<i  out,  that  part  of  your 
letter  which  alludes  to  your  salary  bo  null 
and  void,  and  that  at  the  expiration  of  three 
months  it  is  entirely  left  to  me  to  give  unto 
you  such  sum  of  money  as  I  may  deem  right, 
as  compensation  for  labor  done,  in  the  event 
of  the  company  not  being  carried  out."  The 
plaintiff  rendered  some  service,  but  the  com- 
pany was  never  formed: — Held,  that  there 
was  no  contract  upon  which  the  plaintiff 
could  recover  any  part  of  the  salary.  Raherte 
V.  Smith,  4  H.  &  N.  815;  28  L.  J.,  Exch.  164; 
82  L.  T.  820. 

If  A.  agrees  to  serve  B.  as  an  apothecary's 
assistant,  at  such  salary  as  C.  should  think 
reasonable,  and  it  appears  that  no  application 
has  been  made  tr>  C.  to  fix  any  salary,  A.  can- 
not recover  anything  for  his  services.  Oioen 
V.  Bomen,  4  C.  &  P.  03— Tenterden. 

A  party  entered  into  the  service  of  another 
under  the  following  contract:—**!  hereby 
agree  to  enter  into  your  service  as  a  weekly 
manager,  to  commence  from  next  Monday. 
The  amount  of  payment  I  am  to  receive  I 
leave  entirely  to  you:"— Held,  per  Alderson 
and  Maule,  dissentiente  Parke,  that  ho  was 
entitled  to  recover  a  reasonable  remuneration 
for  the  services  performed  by  him.  BryantY, 
Flight;  5  M.  &  W.  114;  2  H.  &  II.  84;  3  Jur. 
681. 

Commissioners  appointed  under  an  act  of 
parliament  to  pave  and  li;:rl>t  a  parish.  wt»re 
empowered  to  appoint  oiHcers  at  such  salaries 
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AS  they  should  think  reasonable,  and  to  re- 
move fltu'U  officers  and  appoint  others.  In 
s(Hue  sections  of  the  act  the  officers  were 
upokcn  of  as  employed  by  the  commissioners. 
The  commissioners  were  empowered  to  make 
rates,  wliich  u*ero  vested  in  them,  and  tliey 
were  directed  to  apply  the  moneys  which 
should  come  to  their  hands  under  the  act  in 
p:iving  and  lighting  the  pariah,  and  carrying 
tiie  several  purposes  of  the  act  into  execution ; 
— Held,  that  an  action  did  not  lie  a^^ainst 
them  by  one  of  their  officers  for  arrears  of 
salary.  Bogg  r,  Peartte^  2  L.,  M.  &  P.  21 ;  10 
C.  B.  534;  20  L.  J.,  C.  P.  99. 

An  agreement  by  which  a  master  promised 
his  servant,  in  addition  to  his  ordinary  wages, 
a  present  of  20/.,  the  services  to  bo  at  all 
events  till  the  end  of  one  year,  was  renewed  in 
all  its  parts  from  year  to  year,  by  the  servant 
having  continued  several  years,  and  nothing 
being  said  to  the  contrary  by  either  party: — 
Held,  that  the  20^.  was  due  for  every  year  of 
the  service,  Mdt^/Uld  v.  Scott,  1  C.  &  F. 
819. 

The  owner  of  a  house  desiring  to  make  alter- 
ations, employed  an  architect  to  prepare  plans. 
The  architect  having  done  so,  employed  the 
plaintiff,  a  surveyor,  to  take  out  the  quanti- 
ties, which  were  lithographed,,  and  sent  to 
various  builders — including  the  defendant 
and  his  son,  who  were  in  pirtnership — to  in- 
vite tenders,  the  circular  informing  them  that 
the  builder  whose  contract  was  accepted 
should  pay  the  plaintiff^s  fees.  The  defend- 
ant tmd  his  son  liad  themselves,  previously  to 
the  employment  of  an  architect,  prepared  a 
plan  for  the  owner,  but  one  with  which  he 
was  not  satisfied.  The  tender  of  the  defend- 
ant and  his  son  was  the  lowest,  but,  it  being 
greatly  in  excess  of  the  expenditure  contem- 

Elated  by  the  owner,  the  plaintiff  prepared  a 
ill  of  reduction,  but  this  reduced  plan  the 
owner  also  considered  too  expensive,  and 
then  employed  the  defendant  (whose  son  had 
since  died)  to  execute  a  modification  of  the 
original  plan  prepared  in  his  office.  The 
works  were  eventually  executed  by  the  de- 
fendant under  a  contract,  in  which  it  was 
agreed  between  the  owner  and  the  defendant 
that  the  defendant  should  not  be  liable  for 
tiie  plaintiff's  fees.  The  plaintiff  brought  an 
action  for  his  fees  against  the  defendant,  re- 
lying on  a  custom  of  the  building  trade,  by 
which  the  builder  whoso  tender  is  accepted, 
or  who  is  employed  to  carry  out  the  plans,  or 
any  modification  of  them,  is  directly  liable 
for  the  surveyor's  fees,  the  owner  being  liable, 
if  the  work  is  abandoned  altogether,  or  he 
adopts  an  entirely  independent  plan.  Evi- 
dence to  support  this  custom  was  given,  but 
one  of  the  piaintiff^s  witnesses  stated  that,  in 
his  opinion,  the  liability  depended  on  the 
agreement  between  the  owner  and  the 
builder.  The  defendant's  foreman  stated 
that  the  works  were  carried  out  according  to 
the  dcfeiidfmt's  own  original  plan,  and  Hint 
the  ]>laintiff's  calculations  were  not  used  at  all 
for  them.  The  plaintiff's  witnesses  stated 
that  there   was  the  strongest  simil.irity  be- 


tween the  work  as  carried  out  and  the  plsiitr 
iff's  reduced  plan:— Held,  that  the  plaintifl 
was  not  entitled  to  recover.  T'offior  v.  Ball, 
4  Ir.  R.,  C.  L.  467— C.  P. 


Agreements  to  pay  oommitfjuonfl, 

Ac.  I  mode  of  computation.] Oil  a  contrsct 

to  pay  a  traveler  by  commission,  no^ implica- 
tion arises  of  a  yearly  hiring,  nor  wiibout  an 
express  and  a  clear  stipulation  is  there  an? 
obligation  to  pay  the  commission  on  orden 
from  customers  originally  obtained  by  the 
agent,  but  sent  after  he  has  ceitsed  to  be  so. 
NayUr  v.  Tear^lty,  2  F.  &  F.  41 — Wiffhtmaa. 

A  written  agreement  between   A-  and  fail 
traveler  provided   for  the  payment   of  tfce 
traveling  expenses  of  the  latter,  but  did  ooC 
lay  down  any  mode  in  which  they  sliould  be 
ascertained  and  staitcd.     Before  f  he  agreeiiKBt 
the  traveler  had  been  in  the  habit  of  stati]^ 
after  each  journey  those  expenses   as  a  gnm 
sum,  omittiug  all  details,  and  this  pnctioe 
continued  for  some  years  after  it : — Held,  that 
a  contract  so  to  state  and  accept  the  amotut 
of  those  expenses  was  to  be  implied  from  ibis 
course  of  conduct,  and  that  the  employer  bad 
no  power  to  determine  it  during  tlie  sX^p^hted 
term.     llunUr  v.  Belcher,  10  L.  T.,  N.  a  548 
— L.  J. 

The  mannficer  of  a  company  was  to  reoei'w 
as  remuneration  for  his  services  a  fixed  salary 
and  a  moiety  of  the  net  profits  on  all  sums 
realized  on  certain  contracts: — ^Held,  that  be 
was  entitled  to  a  moiety  of  the  profits  onsndi 
contract,  deducting  only  the  expenses  neces- 
sary on  account  of  sucli  contract,  bat  not  de- 
ducting  any  of  tlie  ex|3enses  incidental  to  the 
management  of  the  company.     Briluh  Coln»- 
hia  and  Vancouver  Island  Spar,  Lumber,  nsd 
Saw  Mill   Comjyany,  In  re,  Stamp*$  Claim,  35 
L.  T.,  N.  S.  053. 

The  defendant,  in  1838,  agreed  that  the 
plaintiff  should  act  as  the  mauHger  of  his 
works,  and  should  receive  in  each  year  7H 
per  cent,  of  the  profits  of  the  business,  to  be 
made  up  to  500*.  in  any  year  in  which  tbc 
share  of  the  profits  should  be  less  than  tliat 
sum.  In  the  same  year  a  valuation  of  tiic 
buildings,  stock,  plant  and  good-will  was 
made.  In  1864  the  defendant  sold  the  build- 
ings, stock  and  biu*iness  at  an  increase  o^cr 
the  valuation  of  47,916^.  In  taking  the  ac- 
counts under  this  agreement: — ^Hcld,  that  the 
defendant  was  not  entitled  to  char^  the 
profit  and  loss  account  in  every  year  with  in- 
terest on  his  capital,  nor  with  interest  on  old 
debts,  nor  with  500^.  in  respect  of  the  plaint- 
iff's salary,     liishton  v.  Orissdl,  5  L.  K.,  Eq. 


320. 


Held,  also,  that  the  defendant  was  entitled 
to  charge  the  profit  and  loss  account  in  every 
year  wkh  sums  representing  the  depreciation 
arising  from  the  running  out  of  the  lease,  and 
the  waste  of  plant  and  machinery.     lb. 

Held,  also,  that  the  plaintiff  was  not  en- 
titled to  treat  us  profit  of  the  year  in  which 
the  property  wjis  sold,  the  excess  of  the 
amount  realized  by  the  sale  over  the  estimated 
value;  hut  tluit  the  cstirnatiHl   value  of  stock 
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first  set  ^OTvn  must  run  through  the  "whole 
ffccconnt;  tlie  annual  depreciations  being  cal- 
culatcci  on  tliat  constant  quantity.     lb. 

Not     appoxtionaUe.] — The     salary    of  .  an 

auditor  nnd  a  superintending  mannsfcr  of  an  es- 

tato  holding  office  during  the  joint  lives  of  the 

employer    and    himself,   is  not    a    payment 

apporii(>nal>lc  under  4  &  5  Will.  4,  c.  22,  s. 

^.      Uytondes  v.  Stamford  and  Warrington^  18 

Q.  B.  425  ;  10  Jur.  003;  21  L.  J.,  Q.  B.  371. 


Seciaests    to    servants.] — A  bequest  of   a 

yearns  "w^ages  to  each  of  the  testators  servant^, 

over  and   above  what  may  be  duo  to  them  at 

VYiC  time  of  the  testator's  decease,  applies  to 

BucU  servants  only  as  are  usually  hired  by  the 

year.      Booth  v.  Dean^  I  Mylne  &  K.  560. 

A  testator  gave  to  each  person  as  a  servant 

in  his  domestic  establishment  at  the  time  of 

bis   decease,   a  year's   wages    beyond    what 

should   be  due  to  him  or  her  for  wages: — 

Held,  that  a  head  gardener,  who  lived  in  one 

oi  the  testator's  cottages,  and  was  not  dieted 

by  the  testator,  was  not  entitled  to  a  year's 

^wsges  under  the  will.     Ogle  v.  Morgan^  1  De 

G.,  M.  &  a  859;  10  Jur.  277.    S.  P.,  Vaughan 

▼.  Booths  10  Jur.  808— K. 

A  bequest  of  a  year's  wages  to  each  of  the 

servants  of  the  testator  living  with  him  at 

his  decease,  who  should  then  have  lived  three 

years  iu  his  service,  does  not  exclude  servants 

nl    the  testator  living  in  a  different  house 

from    that  in  which  the  testator  lived,  but 

excludes  servants  not  hired  by  the  year;  and, 

therefore,  a  gardener,  employed  at  weekly 

wages  (although  paid  at  irregular  intervals), 

H  not  entitled  to  the  benefit  of  the  bequest. 

Blackwdl  v.  Pennant^  9  Hare,  551;  10  Jur. 

420. 

A.  master  bequeathed  an  annuity  to  his  ser- 
vant Sarah,  ''provided  she  shall  be  in  my 
service  at  the  time  of  my  decease,"  and  a  few 
days  before  his  decease  he,  without  cause, 
dismissed  her  from  his  service,  and  at  his 
death  she  was  not  in  his  service : — Held,  that 
she  was  not  entitled  to  the  legacy.  Darlow 
V.  Edwardiy  1  H.  &  C.  547;  9  Jur.,  K.  S.  830; 
82  L.  J.,  Exch.  51;  10  W.  R.  700;  0  L.  T., 
N.  S.  905— Exch.  Cham. 

(i)  Dismissal  or  other  Termination  of  Em- 
ployment; Forfeiture  of  Wages. 

Right  to  compensation  upon  dlimissal  or 
dlBcharge.] — If  a  master  turns  away  a  servant 
without  a  previous  notice  or  warning,  the 
servant  is  entitled  to  a  month*s  wages.  Rob- 
iman  v.  Jlindman^  8  Esp.  235 — Eenyon. 

Except  where  there  is  some  fault  or  miscon- 
duct to  warrant  it.     lb. 

The  law  founded  upon  usage,  which  justifies 
the  discharge  of  domestic  servants  on  giving 
a  month's  notice,  though  there  was  a  yearly 
hiring,  docs  not  apply  to  a  person  in  the 
situation  of  a  clerk  to  an  army  agent,  receiving 
a  salary  of  500/.  a  year.  Beeston  v.  Colliery  4 
Biog.  309;  12  Moore,  552;  2  C.  &  P.  007. 

The  custom  of  putting  an  end  to  a  service 
by  giving  a  month's  warning,  or  paying  a 


month's  wages,  only  holds  in  the  case  of 
menial  servants.  BraxJiam  v.  Wagstaffe,  5 
Jur.  846 — Exch. 

Where  a  servant,  under  a  general  hirinoj.  at 
the  rate  of  so  much  per  annum,  is  dismissed 
for  misconduct,  he  is  not  entitled  to  any  por- 
tion of  the  w»iges  of  the  current  year.  Turner 
v.  lt€hin»on,  2  N.  &  M.  829;  0  C.  &  P.  15;  5 
B.  &  Ad.  789. 

So,  although  the  master  has  previously 
recovered  damages  against  him  for  the  same 
act  of  misconduct.     lb. 

Where  a  yearly  servant  is  dismissed  by  his 
master  before  the  year  is  expired,  for  a  cause 
which  in  law  is  sufficient  to  justify  such  dis- 
missal, he  cannot  recover  any  wages;  even 
pro  ratft  for  such  a  period  as  has  elapsed 
before  his  dismissal.  Ridgieay  v.  Hungerford 
Market  C<mpany,  4  N.  &  M.  797 ;  8  A  &  E. 
171;  IH.  &  W.  244. 

Where  a  justifiable  cause  of  dismissal  exists, 
it  is  sufficient  to  prevent  the  recovering  of 
wages,  though  the  servant  might  not  in  fact 
have  been  dismissed  upon  that  ground;  and 
it  is  not  necessary  that  the  cause  relied  on  in 
answer  to  an  action  ^)r  wagus  should  have 
been  stated  at  the  tim.  of  the  dismissal.     lb. 

A  domestic  servant  discharged  without 
reason  is  entitled  to  the  wages  accruing  up  to 
the  time  of  her  dischar»>,  and  to  a  calendar 
month's  wages  in  addition,  but  not  to  board 
wages  for  the  month.  Gordon  v.  Potter^  1  F. 
&  P.  044— Hill. 

The  plaintiff  agreed  with  the  defendant  to 
enter  the  service  of  the  latter,  1*  railway  con- 
tractor, as  general  superintendent  of  station 
buildings  to  be  erected,  and  for  general 
works;  his  salary  to  be  at  a  fixed  yearly  sum, 
to  be  paid  monthly;  two  months'  notice  in 
writing  on  either  side  to  be  given  to  termi- 
nate the  agreement.  Before  the  end  of  the 
first  montli  the  defendant  complained  of  the 
plaintiff's  incompetency,  and  gave  him  notice 
in  writing  under  the  agreement.  During  the 
second  month,  the  defendant  obtained  further 
proof  of  the  plaintiff's  incompetency  and  dis- 
charged him.  The  plaintiff  sued  in  a  county 
court  and  obtained  judgment  for  one  month's 
salary;  he  afterwards  sued  again  in  the  same 
court  for  a  second  month's  salary;  the  judse 
found  as  a  fact  that  ho  was  incompetent  to  do 
the  work  for  which  he  had  contracted,  and 

fave  judgment  on  the  second  plaint  for  the 
efendant: — Held,  that  the  plaintiff  was  not 
entitled  to  more  than  one  month's  salary. 
SearU  v.  RidUy,  28  L.  T.,  N.  B.  411— Q.  B. 

As  to  grounds  of  dismissal,— see  this  title, 
I.,  3. 

Termination  of  contract  by  consent.] — ^A 
clerk,  hired  generally  by  the  ^ear  at  a  certsin 
salary,  may,  upon  a  dissolution  of  the  con- 
tract, by  mutual  cousent  within  the  year,  re- 
cover salary  pro  ratft,  without  any  express 
agreement  to  that  effect.  Thomas  v.  WiUiamSj 
8  N.  &  M.  545;  1  A.'&  E.  085. 

So,  also,  he  may  recover  pro  ratft  where  the 
contract  lias  been  dissolved  by  mutual  con- 
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srnt  within  the  tlu»  j'cur,  but  after  tbe  issuing 
of  a  commission  of  Gnnkruptcy.     lb. 

The  departure  of  the  elerks  upon  the  ceas- 
ing of  the  trade  is  evidence  of  a  dissolution  of 
such  coutract.     Ih. 

Where  a  servant  wns  engaged  at  a  yearly 
salary,  payable  quarterly,  and,  a  month  after 
the  termination  of  one  of  tlie  years  of  tbe 
service,  he  tendered  his  resignation;  after  an- 
other month  the  resignation  wus  accepted, 
nothing  being  said  about  remuneration  for 
the  time  elapsed  since  the  termination  of  the 
last  year's  service: — Held,  tliat  the  law  would 
not  imply  an  engagement  to  pay  for  the  serv- 
ices pcrf<»rmed  since  the  last  quarter.  Lam- 
hum  V.  Cruden,  2  M.  &  G.  253;  2  Scott,  N. 
R.  633;  5  Jur.  151. 

Held,  however,  under  the  circumstances, 
that  it  ought  to  have  been  left  to  the  jury  to 
say  whether  the  parties  had  come  to  an  agree- 
ment that  those  services  should  be  paid  for. 
lb. 

Winding  np  of  company.] — A  person  en- 
tered into  an  agreement  with  an  insurauce 
company  to  act  as  their  agent  for  five  years, 
and  to  transact  no  business  except  for  the 
company,  iu  consideration  of  whicli  he  was 
to  receive  a  fixed  salary  and  also  a  commis- 
sion of  102.  per  cent,  on  all  business  trans- 
acted. Before  the  five  years  were  expired, 
the  company  was  wound  up  voluntarily: — 
Held,  that  the  agent  was  not  entitled  to  prove 
against  the  company  for  the  loss  of  his  com- 
mission during  the  remainder  of  the  term  of 
five  years.  English  and  Scottith  Marine  Insur- 
ance Company^  In  r^,  Madurey  Ex  parte^  5  L. 
R.,  Ch.  737;  80  L.  J.,  Chanc.  685. 

By  the  articles  of  association  of  a  company 
a  manager  was  appointed;  and  it  was  pro- 
vided that  if  he  should  at  any  time  be  de- 
prived of  or  removed  from  his  ofiice  for  any 
other  cause  than  gross  misconduct  the  direct- 
ors should  pay  to  him  a  certain  sum  within 
one  month  from  the  time  of  his  removal. 
The  company  wus  ordered  to  be  wound  up: 
— Held,  that  he  was  entitled  to  prove  in  the 
winding-up  for  the  sum  specified  by  the  arti- 
cles, without  any  deduction  being  made  on 
tbe  ground  that  he  might  have  obtained  an- 
other appointment.  London  and  Scottish  Banky 
In  rCy  Logany  ExpartCy  9  L.  R.,  Eq.  149 — ^R. 

An  agent  who  litis  been  enga^d  by  a  com- 
pany for  a  fixed  term,  and  who  is  to  receive  a 
commission  on  nil  orders  obtained  through 
him,  as  remuneration  for  his  services,  is 
entitled  upon  the  determination  of  the  agree- 
ment by  the  winding  up  of  the  company,  to 
claim  compensation  in  respect  of  the  commis- 
sion which  he  might  otherwise  have  earned 
during  the  unexpired  portion  of  the  term. 
Patent  Floor  Cloth  Company,  In  rtf,  Dean  and 
QiUberVs  Claim,  28  L.  T.,  N.  S.  407;  41  L.  J., 
Chanc.  476— V.  C.  B. 

By  articles  of  association  of  a  company  it 
was  provided  that,  in  case  of  the  dismissal  of 
the  manager,  he  should  be  paid  the  full 
amount  of  money  paid  upon  his  shares.  A 
resolution  was  passed  to  wind  up  the  com- 


pany, and  he  was  appointed  liquidjitor.  _  & 
had  paid  2,000/.  on  his  shares,  luid.  received 
400/.  for  remuneration  as  liquidator: — Held, 
that  the  winding  up  was  equivalent  U>  h« 
dismissal,  and  that  he  was  entitled  to  prove 
in  the  winding  up  for  2.000Z..  subject  to  a 
set  off  of  the  400/.  Imperial  Win^  ComptmY^ 
In  re,  Shirreff's  Case,  14  L.  R.,  Eq.  417:  SO 
W.  R.  966— R. 

Refoaal  of  nuuitar  to  mpply    'w^ork.] — JL 

person  having  been  retained  as  a  traveler  oa 
an  oral  contract  for  more  than  a  year  at  a 
qu*irtcr*8 salary,  and  his  employer  st  tbe  end 
of  a  quarter  having  given  up  his  busineas;,  bac 
not  having  expressly  dismissed  him,  is  en- 
titled to  recover  the  next  quarterns  salary 
under  an  indebitatus  count.  Cook  v.  SAertiPoody 
a  F.  &  F.  729— Cockburn.  Ruling-  upheld 
by  the  court  of  Common  Pleas,  11  W.  R-  595. 

Oronnds  of  fbrfeitora  of  wagok] — By  oaa 
of  the  rules  of  a  cotton-mill,  any  person  ab- 
senting himself  on  account  of  sickness  f^r  mnj 
other  cause  was  immediately  to  give  notice  to 
the  overlooker ;  in  default  thereof  all  wmges 
then  earned  were  to  bo  forfeited.     A  wearer 
in  the  mill,  iu  the  middle  of  the  day,  aslred 
the  overlooker  for  leave  of  absence  fur  half  a 
day,  promising  to  return  to  work  next  morn- 
ing at  six.     The  weaver  did  not  return  the 
next  day  till  half-past  one  in  the  aftemooo: — 
Held,  that  the  weaver  did    not  forfeit  her 
wages  under  this  rule,  as  she  could  not  be 
satti  to  be  absent  without  notice  merely  by 
continuing    her    absence     longer    than   the 
])eriod  which  she  had  mentioned.     Taylor  y. 
Carr,  SOL.  J.,  M.  C.  201:  9  W.  R.  699;  4L. 
T.,  N.  S.  414— B.  C— Wightuian. 

The  plaintiff  sued  for  commission  and 
wages  due  to  him  on  a  contract,  whereby  he 
agreed  with  the  defendants  to  sail  for  them 
to  Bonny  River,  and  purchase  for  them  1,200 
tons  of  palm  oil,  and  ship  it  on  board  of  their 
ships;  that  he  would  faithfully  aliide  by 
their  instructions,  and  would  not  aid  or  assist, 
directly  or  indirectly,  the  trading  of  any 
other  ships  or  cargoes,  by  giving  advice  for 
the  purpose  of  selling  or  bartering  such 
cargoes  for  palm  oil,  except  so  far  as  it  might 
be  rendered  necessary  for  carrying  the  agree- 
ment into  effect,  and  for  the  defendant's 
benefit,  under  the  penalty  of  the  forfeiture 
of  his  commission  and  wages.  The  defend- 
ants pleaded,  that  they  were  merchants  in 
Liverpool,  trading  to  tho  coast  of  Africa,  and 
having  trading  establishments  there;  that 
they  were  desirous  of  sending  out  an  ageot 
there,  to  purchase  and  ship  for  them  palm  oil 
and  to  conduct  exclusively  their  trading  and 
take  charge  of  their  property  there,  which  the 
plaintiff  and  H.  and  A.  well  knew ;  and  that 
ho  and  those  persons  contriving  to  defraud 
tho  defendants,  fratidulently  conspired  and 
agreed  together  that  II.  and  A.  should  fit  out 
twf)  shii)s  for  the  coast  of  Africa,  and  that  the 
plainiift  should  obtain  the  employment  as 
agent  for  the  defendants,  and  tmder  color  and 
by  means  of  such  employment,  and  withoa( 
tho  defcndaut^s  knowledge,  and  in  fraud  of 
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^    sigrccmcnt  with  them,  should  assist  nnd 

L^^p-isc  II.  and  A.  inthctrndingof  theiruhips, 

■  <.l  the  selling  and  bartering  the  cargoes  for 

».\mjrL  oil,  nod  should  assist  the  ships  by  em- 

loyinf^    workmen  and  servants  of  the  de- 

^m.^<laatsupon  them,  and  endeavor  to  estab- 

s^li   a  trade  for  H.  and  A.,  in  competition 

b'\  th,  and  to  the  prejudice  of  the  defendants; 

bsit   in   pursuance  of  such  conspiracy  they 

L^%ecl  out  ships,  and  the  plaintiff  obtained  the 

^mviuloyraent  as  agent,  and  induced  the  de- 

: oxidants  to  enter  into  the  agreement,  for  the 

^^srposes  before  stated ;  and  that  he  did,  under 

blie  color  of  his  employment,  and  without  the 

cL^feDdants'  knowledge,  and  in  fraud  of  his 

^^reement,  aid  and  assist  EL  and  A.  jn  the 

-trading  of  their  ships,  and  supplied  them  with 

-palm    oil,    by    employing    the    defendants' 

-^^vorkmcn  aud  servants  upon  them,  and  in 

cither  ways  assisted  them  in  the  bartering 

't.heir  cargoes  for  palm  oil,  and  in  establishing 

»  rival  trade  to  the  defendants: — Held,  that 

t^he   plea  was  bad;   for  that  the  mere  con- 

spinio.Y  to  enter  into  the  agreement,  for  the 

piir(K>se8  therein  stated,  could  not  vitiate  the 

a^uemcnt  itself  when  carried  into  effect;  and 

the  actual  aiding  and  assisting  of  H.  and  A., 

'which  was  charged  against  the  plaintiff,  was 

not  such  as  was  specified  in  the  agreement. 

Hemingway  v.  HamiU<my  4  M.  &  W.  115. 

A  weaver  was  employed  as  a  weekly  ser- 
vant,  his   wages    being   regulated    by    the 
number  of  pieces  which  he  wove  and  delivered 
to  his  masters.     The  wages  of  their  workmen 
were  ascertained  and  fixed  at  noon  on  Thurs- 
day in  each  week,  but  were  not  paid  till  the 
next  Saturday.     By  rules  embodied  in  the 
contract  of  liirlug,  the  workmen  were  re- 
quired to  give,  before  leaving,  fourteen  days* 
notice  at  the  time  of  booking  up  on  Thursday. 
•'Persons  leaving  without  notice  will  forfeit 
all  wages  duo."    On  a  Thursday,  the  sum 
enrned  by  the  weaver  in  the  preceding  week, 
was  ascertained  and  fixed  at  15«.     He  com- 
menced another  week  on  the  afternoon  of  the 
same  day,  and  worked  during  the  morning 
of  Friday,  and  earned  Is,     He  left  during  the 
forenoon  of  Friday  without  having  given  any 
notice:— Held,   that   he   had    lorfeited,    by 
leaving  before  the  Saturday,  the  wages  due 
on  the  Thursday,  but  not  payable  till  the 
Saturday,  as  well  as  the  wages  earned  between 
noon   of    Thursday    and    Friday    morning. 
Waitk  V.  Wdlley,  9  L.  li.,  Q.  B.  867;  43  L. 
J.,  Q.  B.  103;  22  W.  U.  571. 

A  painter  was  hired  by  the  week,  hiswaees 
to  be  Id.  per  hour,  payable  every  Saturoay 
at  noon.    The  full  week  consisted  of  fifty- 
four  and  a  half  hours.     Overtime  was  paid 
for  at  the  same  rat€.     A  week's  notice  from 
cither  party  was  rcouired.     He  left  the  ser- 
rico  at  noon  on  Friaay,  before  the  week  was 
up,  and  without  giving  any  notice,  liaving 
worked,  including  overtime,  since  the  pre- 
vi«us  Friday,  fifty-seven  hours: — Held,   that 
he  was  not  entitled  to  recover  his  wages  for 
the  current    week    Qf    his    leaving    Fcrvice. 
8aurulen\.  Whittle.  24  W.  R.  400;  83  L.  T., 
N.  &  810— D.  C.  A. 


A  factory  wind(?r  wns  paid  every  Satur*^  ly 
for  the  number  of  sets  she  had  wound  off 
during  the  week  ending  on  the  preceding 
Wednesday;  one  of  the  rules  of  tlio  factory, 
in  which  she  worked,  was  that  fourteen  days' 
notice  in  writing  was  required  previously  to 
leaving  the  employment,  such  notice  to  be 
given  on  a  Thursday;  and  nil  persons  leaving 
without  notice  would  forfeit  the  whole  of  the 
wages  to  which  they  would  otherwise  have 
been  entitled,  and  also  ix^uder  themselves 
liable  to  be  proceeded  against  according  to 
law.  She  earned  ds.  Id.  on  the  first  two  days 
of  one  week  of  her  employment,  was  absent 
with  leave  on  the  Saturday,  did  not  return, 
and  wholly  left  the  service,  without  leave  or 
notice,  on  Monday.  In  an  action  by  her  for 
t]9.  7(Z.  earned,  the  county  court  judge  held 
that  hers  'Tiras  a  weekly  hiring,  and  that, 
although  her  mustcr^s  damage  by  reason  of 
her  absence  was  only  8^.,  she  could  not  re- 
cover anything  under  tlie  Employers  and 
Workmen  Act,  1875,  38  &  89  Vict.  c.  00,  s. 
11: — Held,  that,  notwithstanding  the  fort- 
night's notice  required,  the  facts  justified  the 
finding  that  the  service  was  weekly;  that 
she  had  no  claim  for  wages  or  other  sum  due 
for  work  done;  and  that  the  county  court 
judge  was  right.  Oregson  v.  Watson^  84  L, 
T.,  N.  S.  148— D.  C.  A. 

As  to  deductions  from  wages  for  absence  or 
misconduct, — see  this  title,  IV.,  8. 

(c)  Payment  of   Wages;   Deductions;    Pro- 
visions of  The  Truck  Act    against 
Payment  other  than  by  Money. 

Pteatunption  of  payment.] — If  a  servant 
has  left  his  service  for  a  considerable  time, 
the  presumption  is  that  all  his  wages  have 
been  paid.  Seilon  v.  Norman^  4  C.  «&  P.  80 
— Ghiselee. 

AdTancea,  deductiona,  &c.] — A  master  ad- 
vanced money  to  his  female  servant,  who  was 
under  nge,  for  her  to  purchase  a  silk  dress 
and  other  articles  not  necessary  for  her: — 
Held,  that  these  advances  fonncd  no  defense 
to  an  action  for  her  wages.  Hedgeley  v.  IIoU, 
4  C.  &  P.  104— Buyley. 

Money  paid  by  a  master  for  coach-fares,  for 
the  mother  of  his  servant,  who  was  under 
age,  cannot  be  deducted  from  the  wages  of 
the  servant.     lb, 

Pa3rlng  wages  otherwise  than  by  money, 
contrary  to  The  Truck  Act  (I  &  2  Will.  4,  o. 

37).]-«Thc  1  &  3  Will.  4,  c.  87,  is  applicable 
only  to  those  persons  who  contract  as  laborers, 
viz.,  such  as  contract  to  use  their  personal 
services,  and  to  receive  payment  for  such  ser- 
vices in  wages.  Riley  v.  Warden,  2  Exch. 
50;  18  L.  J.,  Exch.  120. 

One  who  contracts  to  do  work  upon  a 
large  scale,  employing  laborers  under  him,  is 
not  an  artificer,  workman  or  laborer  within 
the  act,  ti)ough  ho  superintends  the  work, 
and  from  time  to  time  labors  personally  there- 
in.    S/uirman  v.  ikimUrs,  13  C.  B.   IGO;  17 
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.Iiir.,  N.  S.  765;  22  L.  J.,  C.  P.   80;  3  C.  & 
K.  2U8. 

The  plaintiff  was  employecl  by  tlie  defend- 
ant as  a  frame- work  knitter,  or  weaver  of 
gloves  in  frames  provided  by  the  defendant, 
and  paid  according  to  the  quantity  of  work 
he  {KM-formedf  at  an  agreed  price  per  dozen 
pairs,  subject  to  certain  charges  and  deduc- 
tions, according  to  the  usage  of  the  trade, 
wiiich  was  koown  to  the  plaintiff.  Those 
deductions  were,  charge  for  frames  and 
standing  room,  for  a  boy  winding,  and  a 
small  percentage  when  the  weekly  wages  of 
the  pliiintiff'cxcceded  a  certain  sum:— Held, 
first,  that  they  were  not  within  the  prohibition 
ill  section  8  of  1  &  2  Will.  4,  c.  87,  being 
the  mode  of  calculating  the  amount  of  wages. 
ChawneTY,  Camming^  8  Q.  B.  311;  10  Jur. 
454;  15  L.  J.,  Q.  B.  161. 

Held,  secondly,  that,  if  they  had  been 
within  that  prohibition,  they  would,  by  vir- 
tue of  s.  4,  b€  recoverable  under  a  count  for 
work  and  labor,  and,  by  s.  5,  would  not  be 
available  for  the  defendant  in  the  shape  of  a 
set-off.     Ih. 

The  provisions  of  the  1  &  2  Will.  4,  c.  37, 
apply  only  to  agreements  for  personal  service, 
nnd  not  to  agreements  for  the  performance  of 
a  certain  quantity  of  work,  which  the  con- 
tractor cannot  perform  except  by  making  use 
of  the  labor  of  others.  Fbyd  v.  Weaver^  16 
Jur.  289;  21  L.  J.,  Q.  B.  151. 

The  mode  of  paying  the  wages,  as  specified 
in  the  agreement,  will  not  prevent  a  cose 
from  coming  within  the  act.     Ih. 

By  an  agreement  with  a  mine-owner,  two 
])ersons  were  engnged  as  butty  colliers. 
These  colliers  get  the  produce  of  the  mine  at 
so  much  a  yard ;  they  employ  others  under 
them,  to  increase  the  quantity;  but  they  must 
work  personally,  and  are  treated  as  workmen : 
— Held,  that  these  colliers  were  artificers 
within  the  act;  the  distinction  between  con- 
tractors and  artificers  depending  ou  the  fact, 
whether,  by  the  engagement,  they  were 
laborers.  Bouier$  v.  Lovehin^  6  £1.  &  Bl.  584 ; 
2  Jur.,  N.  S.  1187;  25  L.  J.,  Q.  B.  371. 

The  plaintiff,  an  illiterate  laboring  man, 
attached  his  mark  to  a  written  coutnict  with 
the  defendant,  by  which  he  engaged  to  make 
as  many  bricks  as  the  defendant  required,  in 
his  brick-field,  finding  all  labor,  the  defend- 
ant finding  the  materials.  Payment  to  be  10«. 
Qd.  per  thousand  for  the  bricks,  when  com- 
plete. The  plaintiff,  assisted  by  others,  made 
bricks,  having  worked  at  them  personally. 
In  payment,  he  accepted  tickets  for  goods. 
Afterwards  he  sued  for  the  full  price,  con- 
tending that  he  was  an  artificer,  and  that, 
consequently,  the  payment  by  tickets  was 
void: — Held,  that  the  plaintiff,  not  being 
bound  by  his  contract  to  do  any  p}irt  of  the 
work  personally,  was  not  an  artificer  under 
the  Truck  Act.  Ingram  v.  Barnes,  7  El.  & 
Bl.  115;  3. Jur.,  N.  S.  156;  26  L.  J.,  Q.  B. 
82  ;  afllrmed,  7  El.  &  Bl.  132;  26  L.  J.,  Q. 
B.  839;  3  Jur.,  N.  8.  861— Exch.  Cham. 

Deductions  or  stoppages  made  from  the 
wages  of  an  artificer  iu  the  hosiery  trade  in 


respect  of  frame  rent,  raarhioe 
of  frames  and  machines,  winding  the 
rial,  fines  for  irregular  attendance,  gas  lor 
lighting  the  factory,  and  fire  in  mraitin^-rooa, 
amounting  to  about  3jt.  f)d.  pcT  week,  fixed 
charges,  oi-c  not  illegal.  Arcker  ▼.  Jame^  3 
B.  &  S.  61;  8  Jur..  N.  S.  1G6;  3t  Lu  J.,  Q. 
B.  153;  10  W.  11.  489;  6  L.  T.,  N.  S.  167;  1 
L.  T.,  N.  S.  26~-Excb.  Cliam. 

A  butty  collier,  who  undertJilces  for  the 
performance  of  a  piece  of  work  l>y  the  day, 
or  ton,  or  yard,  and  employs  others  to  ^tast 
him,  to  whom  lie  pays  wages,  is  not  an  arti- 
ficer. SUeinnn  v.  Barret/,  2  II.  &  C.  {KM;  19 
Jur.,  N.  S.  476;  3:J  L.  J.,  Exch.  153;  13  W. 
li.  411;  OL.  T.    \.  S.  834. 

A  framework  1^11  iuer  is  an  artificer.  Mb^t- 
7unu5  V.  Lee,  4  F.  &  F.  455 — Byles. 

The  wife  of  an  artificer  received,   as  bis 
ogent,  from  the  master,  in  ]>aymcat   of  viges 
due  to  her  husband,  a  written  order,  wtiicli, 
by  the  master^s    direction   she  took   to  hk 
otfice  and  exchanged  for  another,  given  her  by 
the  clerk  there ;  this  she  presented  atasbop 
close  by,  named  to  her  by  the  clerk,  and  re- 
ceived goods  only.      The  master  was  oos- 
victed  Tor  paying  wages  otherwise   tbaa  a 
current  coin.    The  place  where  the  first  order 
was  gii'en  to  her  was  within  the  jarisdic^ioa 
of  the  justices;  but  the  ofiice  where  the  sec- 
ond order  was  given,  and  the  shop,  were  not: 
— Held,  that  the  conviction  was  right,  uid 
that  the  offense  was  complete  at  the  time  of 
the  delivery  of  the  first  order.     AtheranM  v. 
Bruri/,  I  El.  &B1.  40;  5  Jur.,  N.  S,  433;  2$ 
L.  J.,  M.  C.  5. 

To  constitute  an  offense  against  the  l&t 
Will.  4,  c.  37,  it  is  not  necessary  that  thepsj- 
ment  of  wages  iu  goods  instead  of  moaey 
should  be  the  result  of  any  contract  or  midcr- 
standing  between  the  employer  and  the  work- 
man;  the  mere  payment  iscnougli.  WUaouv, 
Cookson,  13  C.  B',  N.  S.  496;  9  Jur.,  X.  S. 
177;  32  L.  J.,  K  C.  177;  11  W.  R.  425;  8 
L.  T.,  N.  8.  53. 

The  offense  is  not  purged  by  a  subseqnent 
payment  in  money,  whether  made  voluntarily 
or  compulsorily  under  an  order  of  justices. 
Ih, 

The  1  &  2  Will.  4,  c.  37,  s.  23,  permits  an 
employer  of  an  artificer  to  contract  to  sapplj 
the  Artificer  with  medicine,  medical  attead- 
ance,  and  materials  to  be  employed  in  his  oe> 
cupation,  if  a  minor,  and  to  demise  to  tbe 
artificer  a  tenement  at  any  rent  reserved;  and 
to  contract  to  make  stoppages  or  deductioas 
from  the  wages  in  respect  of  rent,  medical  at- 
tendance, &c.,  provided  the  contract  forsocli 
stoppages  is  in  wTiting,  and  signed  by  tbe 
artificer: — Ileld,  that  the  amount  to  be  de- 
ducted in  re3[>ect  of  each  head  of  deductioa 
need  not  be  specified  in  the  written  contract 
CutU  V.  Ward,  2  L.  R.,  Q.  B.  357:  8  B.  && 
277;  30  L.  J.,  Q.  B.  ICl;  15  W.  R  445;  15 
L.  T.,  N.  S.  C14. 

Under  a  contract  in  writing,  allowing  a 
stoppage  to  be  made  for  medicine  and  medical 
attcndanci',  the  employer  m-iy  flcdnct  GJ.H 
week,  which  by  the  practice  of  the  trade  was 
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*i«l  liy  cadi  minor  towaixls  a  clab  kept  by 
^li<-  <^nipl()yt  r  for  tho  |mrposc  of  providing 
<T&:-cli<;:iic  and  medical  attciKlancCf  for  sue U 
xsi.  t  &  &  «.  jrs  a;)  req  u  i  red  i  he  ni .     Ik 

'f  l«c  contract  as  to  the  supply  of  materials,  in 
ot^^lx.-r  to  be  within  s.  23.  must  be  shown  to  be 
>&i»  siUsolutc  contract  of  siilc.  and  not  a  mere 
oortiract  of  hiring  by  the  artificer.     Ih. 

A^  workman  who  works  for  a  co:il  and  iron 

crr»nt|Kiny,  and  whose  personal  skill  and  labor 

nixs    of    the  essence  of  the  contract  between 

Iii&'^i  and  them,  is  an  artificer  within  the  Truck 

>^^t,   I  &  2  Will.  4,  c.  87,  altliough  part  of 

l^iaft   work  for  the  company  is  piece  work, 

mr  \  lich  he  could  do  at  home,  and,  in  fact,  get 

ol  tiers  to  do  for  him,  and  although  he  works 

sometimes  for  other  people.     PiSar  v,  LLynvi 

€y<HU  and  Iron  Company^  4  L.  B.,  C.  P.  752; 

a«  L.  J.,  0.  p.  21)4;  20  L.  T.,  N.  S.  923;  17 

%V.  1{.  1133. 

An  employer  stopped  part  of  tho  wages  of 
«^ti  artificer  as  a  omitribution  to  funds  estab- 
lixshccl  by  him  to  provide  medicine  and  med- 
S<:al  attendance  for  the  artificers  employed  by 
liitn.  and  schools  for  their  children,  without 
any  written  agreement  with  the  artificer: — 
Jlcld.  that  the  artificer  was  entitled  to  recover 
tbcrfiv-lioleof  the  deductions  under  1  &  2  Will. 
4,  c.  37,  8-.  24.     lb, 

W.  wiis  a  cotton  manufacturer,  and  S.   a 
p<»wer-loom  weaver  in  his  employ.     A  com- 
^>l:iint  was  made  by  \V.*8  manager  to  S.  of  a 
defect  in  a  piece  of  cloth  woven  by  him,  and 
lie  was  cautioned;  but  at  the  end  of  the  week 
rcci'ived  his  full  wages  without  abatement. 
In  the  following  week  a  similar  defect  was 
discovr-red  in  another  piece  of  cloth  woven 
by  S. ;  and  S.  was  told  by  W.'s  bookkeeper, 
first,   that  something  would  have  to  be  de- 
ducted from  his  wages  for  the  defective  pieces 
of  cloth,  or  that  he  would  have  to  take  the 
piece  of  cloth  home ;  and,  on  a  second  occa- 
sion, that  he  would  have  to  take  one  of  the 
pieces  of  cloth  home,  and  that  there  were  no 
wiigcs  for  him.     S   ultimately  took  awiiy  one 
of  the  damaged  pieces  of  cloth,  the  value  of 
which  in  a  (lerfect  condition  was  IL  It.  3<Z., 
an<l  left  W.'s  employ  at  the  end  of  the  week 
following    that    in  which   the  dispute  had 
arisen.     The  full  wjiges  earned  by  him  duiing 
that  time  were  21.  U.  3</.,  of  which  amount 
1^.  2«.  Q}^(1.  was  earned  during  the  week  in 
which  the  lasjt  damaged  piece  was  delivered, 
and   ISs.  %%d,  during  tho  last  week.     On 
applying  for  his  wages  he  received  \L  in  cash 
and  retained  the  damaged   piece  of  cloth : — 
Held,  that  these  fncts  disclosed  amounted  to 
apnymentof  wages  in  goods,  and  that  the 
Truck  Act,  1  &  2  Will.  4,  c.  37,  s.  9,  had  been 
infringed.     Smith  v.  Walton,  37  L.  T.,  K  8. 
437-0.  P.  Div. 

Deductions  from  wages,  contrary  to  the 
Hosiery  Manufacture  (Wages)  Act,  1874, 
(37  &  38  Vict.  c.  48),  s.  3.  J— By  87  &  38 
Vict,  c.  48,  s.  3,  if  any  employer  .... 
shall  deduct,  directly  or  indirectly,  from  the 
wages  of  any  artificer  in  his  employ  any  part 
of  such  wages  for  frame  rent  and  standing  or 
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other  charges,  or  shall  refuse  or  neglect  to 
pay  the  same,  or  any  part  thereof,  in  tiu^cur- 
rent  coin  of  the  realm,  he  shall  forfeit  5/.  for 
every  offense.  A  per8»>n  was  in  the  cmpli»y- 
ment  of  hosiery  manu  facta  re  rs,  as  a  hand- 
frame  worker.  By  tho  regulations  of  \\\t 
factory  he  was  liable  to  a  fine  of  8(/.  a  day  for 
staying  away  from  work  without  pernmsion. 
lie  had  been  fined  for  so  absenting  himself| 
and  tho  am<mnt  was  deducted  by  his  employe- 
era  from  his  wages: — Held,  that  the  deduce 
tion  of  fines  from  wages  was  not  within  seo» 
tion  3,  and  they  were  not  liable  to  a  penalty. 
WUlh  V.  Tlurrp,  10  L.  li.,  Q.  B.  383;  44  U 
J.,  Q.  B.  137;  38  L.  T.,  N.  8.  11;  23  W.  11. 
730. 

As  to  deductions  for  absence  or  miscon* 
duct, — see  this  title,  IV.,  8. 

Attachment  of  wages.]— [By  83  &  84  Vict 

c.  30,  s.  1,  7U7  order  for  the  atUichmeiit  of  the 
wcu/es  of  any  se)f}ant,  laborer,  or  uorhnan  shall 
he  made  by  the  judge  of  any  court  of  record  or 
inferior  court.  ] 

{d)  Recovery  of  Wages  or  of  Damages  for 
Wrongful  Dismissal. 

Time  when  right  of  action  accrues.] — A 
dedamtion  stated,  that  in  consideration  thai 
the  plaintiff  would  agree  to  enter  into  the  serv- 
ice of  the  defendant  as  a  courier  on  the  Isl 
June,  and  triiYel  with  him  (m  the  continent  of 
Europe  as  a  cimrier  for  three  months,  and  to 
be  ready  to  start  with  him  on  such  travels  on 
that  day,  for  a  monthly  sidary,  the  defendant 
ugreed  to  employ  the  plaintiff,  on  and  fronk 
the  1st  June,  for  three  months,  to  travel  with 
him  on  the  continent  of  Europe,  and  to  start 
on  such  travels  with  the  plaintiff  on  that  day, 
and  to  pay  him  the  monthly  salary  during  tho 
continuance  of  such  service.  Averment  of 
readiness  and  willingness  of  the  plaintiff  to 
perform  the  agreement.  Breach,  that  the 
defendant,  before  the  1st  June,  refused  to 
employ  tho  plaintiff,  and  wholly  discharged 
the  plaintiff  from  his  agreement,  and  from 
being  ready  and  willing  to  perform  it;  and 
the  defendant  broke,  put  an  end  to,  and  de- 
termined his  promise  and  engagement: — 
Held,  that  the  plaintiff  was  entitled  to  com- 
mence an  action  oefore  the  1st  June  to  recover 
damages  for  breach  of  the  agreement. 
Iloclutter  V.  De  Lat^mr,  2  El.  &  Bl.  078;  17 
Jur.  973;  22  L.  J.,  Q.  B.  455. 

If  an  ngreement  is  entered  into  for  the  em- 
])loyment  of  a  clerk  for  four  years  from  the 
1st  of  January,  1823,  at  a  salary  of  400Z.  a 
year,  and  the  salary  Is  paid  up  to  the  Ist  of 
January,  182.5,  the  clerk,  uix)n  being  dis- 
missed in  July,  1825,  may  commence  an  ac- 
tion in  Michaelmas  term,  1825,  though  at 
that  time,  according  to  the  agreement,  A 
year's  salary  would  not  be  due.  Pagani  v. 
GandoJfi,  2  C.  &  P.  370— Best. 

The  defendant  ^>Tote  to  the  plaintiff,  offer- 
ing to  engage  him  for  the  command  of  tk 
steamer  destined  for  an  exploring  and  a  trad- 
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in<j  roya(»e  np  the  river  Niger,  paying  him 
:it  tbe  rate  oT  50/.  ii  month,  commencing  from 
the  Ist  of  December,  1854,  and  also  20/.  |)er 
cent,  on  the  proceeds  of  the  trade.  The 
plaintiff  replied,  that  he  accepted  the  pro- 
posal* **to  be  paid  50/.  a  month,  and  20/. 
per  cent,  on  the  net  proceeds  of  the  trade." 
The  plaintiff  received  50/.  a  month  for  seven 
months,  and  afterwards  proceeded  on  the 
voyage  in  command  of  the  vessel,  but  before 
the  expiration  of  the  ninth  month  wrongfully 
abandoned  the  vessel: — Held,  that  the  con- 
tract, whether  taken  as  constituted  by  the 
plaint  iff  ^s  letter,  or  by  the  defendant's  letter 
as  explained  by  the  plaintiff's,  gave  a  cause 
of  action  at  the  expiration  of  each  month,  and 
that  the  plaintiff  was  entitled  to  recover  the 
50/.  for  the  eighth  month  on  an  indebitatus 
count.  2'aylorv,  Laird,  1  H.  &  N.  266;  25 
L.  J.,  Exch.  329. 

A  servant  was  retained  for  a  year,  liis  wages 
to  be  paid  quarterly;  he  was  dismissed  at  the 
end  of  a  month  from  the  commencement  cf 
the  second  quarter;  he  then,  before  the  ex- 
piration of  the  quarter,  brought  an  action  for 
work  and  labor;  money  was  paid  into  court 
sufficient  to  satisfy  for  the  work  done : — Held, 
that  the  defendant  was  entitled  to  a  verdict, 
as,  at  all  events,  the  plaintiff  could  not  main- 
tain an  action  until  the  end  of  the  quarter. 
8mUli  V.  Haward,  2  N.  «&  P.  432;  7  A.  &  E. 
544;  W.,  W.  &  D.  635;  2  Jur.  232. 

When  recovery  is  barred  by  award  or 
Judgment.] — A  declaration  stated,  that,  in 
consideration  that  the  plaintiff  would  enter 
into  the  employ  of  the  defendant,  in  a  certain 
capacity  for  a  year,  at  the  rate  of  live  guineas 
per  week  throughout  the  year,  the  defendant 
undertook  to  employ  him  for  a  year,  and 
alleged  as  a  breach,  that  he  dismissed  the 
plaintiff  from  his  employ  before  the  end  of 
the  year,  without  any  reason  or  probable 
cause.  The  action,  which  was  commenced 
before  the  expiration  of  the  year,  was  referred 
to  an  arbitrator,  who  awarded  to  the  plaintiff 
a  sum  of  money  equivalent  in  amount  to  the 
wages  which  he  would  have  been  entitled  to 
receive  from  the  defendant  on  the  day  the 
action  was  commenced.  No  claim  was  made 
before  the  arbitrator  for  any  compensation  in 
damages  for  the  dismissal,  except  so  far  as 
the  special  count  in  the  declaration,  and  the 
evidence  of  the  employment  and  the  dismissal, 
might  amount  to  such  a  claim.  The  plaintiff 
having  afterwards  brought  an  actiim  to  re- 
cover a  compensation  in  damages,  in  conse- 
quence of  the  dismissal  from  the  defendant's 
employ,  before  the  end  of  the  year: — Held, 
that  the  award  was  a  bar  to  such  action. 
Dunn  V.  Murray,  9  B.  &  C.  780;  4  M.  &  R. 
671. 

A  servant  in  husbandry  beini^  hired  for  a 
quarter  of  a  year,  entered  the  service,  and  was 
discharged  before  the  end  of  the  quarter;  she 
immediately  sued  her  master  in  a  county  court 
for  dischar;^ing  her  without  reasonable  cause; 
Mud  a  verdict  was  given  for  her  master.  After 
the  quarter  had  elapsed  she  took  out  a  sum- 


mons before  justices*  against  the  xEBster,  to 
recover  the  quarterns  wages: — Hel  I,  that  tli« 
question  to  be  decided  was  essei^tiftily  lie 
same  in  the  two  courts,  viz.,  whetHer  tbe  dis- 
charge was  wrongful,  and  that  tl>e  dedasoa 
in  the  county  court  was  conclusive  betweea 
the  paities.  JRoutledffe  t.  Hidop,  S  Jnr.,  N. 
S.  398;  28  L.  J.,  M.  G.  90;  8  W.  H.  M3;  S 
El.  &  El.  549. 

A   clerk  dismissed  in  the    mid<3Ie   of    a 
quarter  brought  an  action  for  a  wroo^fdl  ds- 
missal,  the  declaration   containing   u  specLU 
count  for  such  dismissal.     The  jury   'was  di- 
rected not  to  take  into  account  theserrincsac^ 
tually  rendered  duiing  the  broken  quarter,  ss 
they  were  not  recoverable  except  under  a 
common  count,  and  they  gave  damages  ac- 
cordingly.     The    plaintiff   then    broa«fl:t  a 
second  action  to    recover   under  a   coxnmna 
count  for  his  services  during  the  broken  quar- 
ter:— Held,  that  the  action  was  not  maintaia- 
able,  because  the  plaintiff  by  his  former  ac- 
tion on  the  special  contract  had  treated  it  as  aa 
open  contract,  and  he  could  not  afterwards 
recover  under  the  common  count  as  for  ser- 
vices under  a  rescinded  contract.      Goodman 
V.  Pocock,  15  Q.  B.  576;  14  Jur.  1042;  19  L. 
J.,  Q.  B.  410.     S.  P.,  LiUy  v.  Elwin,  11  Q.  R 
742;  12  Jur.  623;  17  L.  J.,  Q.  B.  1S2. 

Held,  also,  that  in  the  former  action  the 
jury  ought  to  have  been  directed  to  take  the 
services  rendered  during  the  broken  quarter 
into  account,  in  awarding  damages  under  the 
special  count  for  the  wrongful  dismissal.     Ik 

Two  jourueyman  paintei*s  t(K)k  out  a  sum- 
mons, returnable  before  a  jus^tice  of  the  peace, 
for  the  recovery  of  a  sum  of  money  alk?ged 
to  be  due  to  them  for  wagt^s  from  C.,  claim- 
ing also  a  further  sum  as  damages  for  the  de- 
tention of  such  wajres.  The  justice  heard  the 
summons  under  the  Master  and  Servant  Act 
1867,  30  &  81  Vict.  c.  141,  s.  9,  and  dismissed 
the  same  upon  the  merits.  They  afterwards 
issued  plaints  in  the  county  court  against  C. 
to  recover  the  wages  alone,  but  judgment 
was  given  for  C.  on  the  ground  that  the 
case  was  res  judicata: — Held,  that  the  county 
court  judge  wais  right,  and  that  the  justice 
of  the  peace  having  jurisdiction  under  the 
Master  and  Servant  Act,  1867,  ss.  4  and  9, 
and  having  exercised  that  jurisdiction,  the 
matter  was  res  judicata.  MiUett  v.  ColernaiL, 
Dawson  v.  Coleman,  44  L.  J.,  Q.  B.  194;  33 
L.  T.,  N.  8.  204.    . 

Nature  and  form  of  action.] — If  the  contract 
between  master  and  servant  is  the  usual  one 
for  a  year,  determinable  at  a  month^s  notice 
the  servant,  if  turneil  away  impmperly,  csia- 
not  recover  on  a  count  stating  the  contract  to 
have  been  for  an  entire  year;  and  he  cannot, 
on  the  common  count  for  wages,  recover  for 
any  further  period  than  that  during  which  ho 
has  served.  Arehard  v.  Homer ^  3  0.  &  P. 
349— Tenierden. 

A  performer  at  a  theater,  who  is  to  be  paid 
for  nights  of  jwrformance  on  which  he  does 
not  perform,  as  well  as  for  those  on  which  he 
does  perfonu,  should  not  declare  for  work 
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ir%*  \   1  titlM^r,  but  for  arrears  of  salary  as  a  bir^d 
•--rf  orntxer.     Fraaser  v.  Bunn,  8  C.  &  P.  704— 

1 1  A..  ,  beioff  employed  by  B.  as  a  clerk,  at  a 
s:i.l  try  of  2007.  per  annum,  payable  quarterly, 
i «  «1  isoUarged  iu  the  middle  of  a  ouartcr,  and 
|n4i  \  |»roportioDably;  heisentitlea  to  recover 
lti^«  ssilary  for  the  remainder  of  the  quarter, 
ULiA^loK*  &  count  for  work  and  labor.  OandaU 
V.  PiarUigny,  1  Stark.  198;  4  Camp.  875— 
£1.  leiil:>orou||^h. 

Wlicre  a  declaration  stated  a  contract  of 
(service  for  certain  wages  per  annum,  subject 
to    bo  determined  at  a  montli\s  notice,  and 
uVU-«^c2d   that   the    defendant    dismissed   the 
plaintiff  without  a  montli's  notice,  by  means 
wlicreof  the  plaintiff  lost  all  the  wages,  pro- 
fits, ^Sbc.    he  might  have  acquired  from  being 
c'oiitinaod  in  the  service: — Held,  thut  he  was 
only    entitled  to  recover,  as  damages,  wages 
for  one  month,  and  that  the  arrears  of  salary 
due  to  bim  at  the  time  of  dismissal  could  only 
l>c  recovered  in  an  action  for  work  and  labor. 
Hartley  v.  Haitnan,  3  P.  &  D.  507;  11  A.  & 
E.  7S8. 

A  domestic  servant  entered  into  the  de- 
fendant's service  on  the  19th  November.     On 
tlic  15th  January,  her  mistress  caused  iier  to 
be  taken  before  a  magistrate,  on  a  charge  of 
stealing  some  small  articles  of  plate.     Tiie 
inagristrate  remanded  her  till  the  20th,  when 
she  was  again  brought  up  and  discharged.    On 
the  22d  she  went  to  demand  her  clothes  and 
wages,  including  11.  la.,  in  lieu  of  a  month's 
warning.     The  defendant  tendered  21.  2s.  for 
the  two  months*  actual  sei-vice,  but  refused  to 
pay  the  additional  guinea: — Held,  that  inas- 
uiucli  as  the  placing  her  in  custody,   on  a 
charge  that  was  afterwards  abandoned,   was 
uti  dissolution  of  the  contract  of  hiring,  she 
was,    under   the  circnnistances,    entitled   to 
wages  for  the  third   month,  which  had  been 
entered  upon;  and   that  the  whole  might  be 
recovered  under  the  common  count  for  work 
and  labor.     Siaith  v.  KlngHford^  or  Oainaford^ 
a  Soolt,  270;  2  i*odges,  100. 

A  jmrly  workiiijr  und(M*  a  yearly  contract  at 
wa.ifes  |)a3'able  (luartcrly,  havinj^  been  dis- 
charijed  lor  misconduct  after  the  commence- 
ment of  the  quarter,  agreed  to  linisli  his 
month^s  work:— Held,  that,  although  he 
could  not  lecover  a  quarter's  wages,  still  he 
Wiis  entitled  lo  a  month's  wages  under  the 
common  count,  nltht>ugh  the  particulars  of 
demand  stated  that  he  sought  to  recover 
imder  those  counta  for  a  quarter's  work. 
lleramv.  SterUker,  10  M.  &  \V.  553;  12  L. 
J..  E.xch.  17. 

The  additional  month's  wages  tx)  wMiich  a 
menial  servaut,  hired  by  the  year,  is  entitled 
if  discharged  without  cause  anrl  without  a 
montira  warning,  cannot  be  reeovt-red  under 
a  common  count,  but  must  be  declared  for 
8|vriallv.  Fewinfjs  v.  I'imlall^  1  £xeh.  295; 
5  D.  &'L.  100;  11  Jur.  977;  17  L.  J.,  Exch. 
18. 

Where  by  the  tcnns  of  a  contract  a  service 
IoIh!  ])erfonned  by  A.  forB.  is  to  be  paid  for 
lit  goods,  A.  cannot  declm-c  for  the  value  of  the 


service,  but  must  sue  on  the  special  contract. 
Keys  V.  Uarwood,  2  C.  B.  905;  15  L.  J.,  0.  P. 
207. 

But  if  B.  by  his  own  act  renders  the  deliv- 
ery of  the  i;ooda  impossible,  A.  may  sue  for 
the  value  of  the  service.  So,  if  B.  allows  the 
goods  to  be  sold  under  an  execution  against 
him.     Ih. 

Pleadings,  eyidence,  and  trial  of  actions.] 
— A  declaration  stated,  that,  on  the  15th 
October,  1845,  in  consideration  that  the 
plaintiff  would  enter  into  the  service  of  the 
defendant,  and  serve  him  for  a  certain  time, 
to  wit,  from  the  day  and  year  aforesaid,  until 
the  service  should  be  determined  by  reason- 
able notice  in  that  behalf  on  either  side,  the 
defendant  promised  the  plaintiff  tf>  retain  and 
employ  him,  and  to  continue  him  in  such  serv- 
ice until  such  service  should  be  determined, 
to  wit,  by  reasonable  notice  in  that  i>ehalf  as 
aforesaid.  Averment,  that  the  plaintiff  after* 
wards  entered  into  the  service  of  the  defend- 
ant, and  has  always,  from  the  commencement 
thereof,  been  ready  and  willing  to  remain  and 
continue  in  his  service;  and  during  all  that 
time  tendered  and  offered  himself  to  serve 
the  defendant.  Breach,  that  he  did  not  nor 
would  continue  the  plaintiff  in  his  service, 
but,  on  the  contrary  thereof,  did  afterwards  re- 
fuse tosuffer  him  to  continue  any  longer  in  his 
service,  and  wron<rfully  disciiarged  him  there- 
from without  previous  notice  in  that  behalf: 
— Held,  first,  that  it  was  not  necessary  for  the 
plaintiff  to  show  that  he  <rave  no  notice  to 
determine  the  service.  WUklnson  v.  Ocuton, 
9Q.  B.  137;  10  Jur.  804;  15  L.  J.,  Q.  B. 
840. 

Held,  secondly,  that  the  discharge  suffi- 
ciently appeared  to  have  been  after  the  com- 
mencement of  the  service.     lb, 

A  declaration  stated  that  in  consideration 
that  the  plaintiff  would  enter  the  service  of 
the  defendant  as  a  commercial  traveler  for 
one  year,  the  defendant  agreed  to  employ  him 
in  that  capacity  at  a  yearly  salary,  and  tooon- 
tinue  him  in  such  service  for  one  year. 
Breach,  that  the  defendant  wrongfully  dis- 
missed the  plaintiff  before  the  expiration  of 
the  year.  At  the  trial  it  appeared  that  by 
the  usage  of  trade  such  yeariy  hiring  might 
be  put  an  end  to  by  either  parry  givini;  three 
month's  notice: — Held,  that  the  contract  was 
incorrectly  descril>ed,  and  that  the  objection 
wjis  properly  raised  by  non  assumpsit.  Meta- 
ner  v.  Bolton,  9  Exch.  518;  2  C.  L.  R.  685. 
See  also  Wheeler  v.  Btitidge,  9  Exch.  668;  3 
C.  L.  U.  1077. 

Under  the  plea  of  non  assumpsit  to  a  count 
on  a  quantum  meruit  for  services,  the  de- 
fendant may  show  what  the  services  wert 
worth,  and  the  jury  give  damages  accord- 
ingly. Sinlth  v.  Jlaioanl  2  N.  &  P.  432;  7 
A.  &  E.  544;  W.,  W.  &  D.  635;  2  Jur.  232. 

A.  entered  into  an  agreement  with  B.  and 
C.  to  serve  them  for  seven  years,  at  fixed 
wages,  at  the  rate  of  three  guineas  weekly; 
the  party  makins^  default  to  pay  to  the  other 
500/.  by  way  or  in  nature  of  specific  damages. 
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A.  was  dismissed,  he  became  bankrupt,  anri 
after  his  banki*u])tcybn>usr!it  an  action  on  the 
a^rreement,  to  which  B.  and  C.  pleiuled  his 
bankruptcy: — Hehl.  that  this  plea  was  nn 
nnswcr  to  the  aciion,  for  that  th«  ripfht  of  notion 
in  respect  of  this  breach  of  the  a<?reemeiit 
passod  in  his  assi<rnees.  Beckham  v.  Drake^ 
2  H.  L.  Cas.  579;  la  Jur.  931. 

To  nn  action  for  work  and  services,  the 
dofendant**  pleaded  that  the  claim  was  in 
respert  of  wages  for  work  done  by  the 
plaintiff,  as  master  of  a  l>oat  u»ed  by  the 
defendanis  for  the  carria<i:e  of  gotKJs,  they 
beinnr  common  carriers,  and  that  it  was  agreed 
that  the  plaintiif.  as  mtister  of  the  boat,  should 
be  ch:u'^eable  for  all  pilferings,  losses,  and 
damages  to  goods  under  his  ciiarge,  and  that 
the  amount  should  be  deducted  from  his 
wages,  and  might  be  pleaded  as  a  set-off. 
Tiie  plea  alleged  the  pilferage  of  a  pi[je  of 
wine,  while  un<ler  the  plaintiS*s  charge,  and 
claimed  to  set  off  the  damages  sustained  by 
the  defendants  in  consequence  against  the 
plaintiffs  claim:— Held,  that  the  plea  was 
bad.  as  amountini;  to  the  general  issue. 
aieieorth  v.  Pickfoid,  8  D.  P.  C.  87:$. 

In  an  action  by  a  servant  for  dismissing 
liim  during  the  p(*riod  for  which  he  was 
hircil,  the  declaration  stated  that  the  defend- 
ant irfu'^ed  to  permit  the  plaintiff  to  continue 
in  his  service  during  the  term,  and  wrong- 
fully disminsed  him  therefrom.  Plea,  that 
before  the  dis<'haige  and  dismissal,  the  plaint- 
iff conducted  himself  in  an  improper  and  a 
dWobedient  manner,  and  disobeyed  the  de- 
fendant's lawful  orders,  without  this,  that  he 
wnmgfully  dismissed  and  discharged  the 
plaintiff  without  reasonable  cause: — Field, 
that  alihougli  the  plea  might  be  bad  on 
special  demurrer,  as  patting  in  issue  an  im- 
material allegation  in  the  declaration,  yet  as 
issue  had  been  taken  on  the  plea,  the  pluint- 
iff^s  misconduct  as  well  as  the  fact  of  his 
dismissed  was  in  issue,  and  consequently  that 
evidence  of  such  misconduct  off(^red  at  the 
trial  by  the  defendant  was  improperly  re- 
jcctetl,  and  that  the  onus  of  such  proof  lay 
on  the  defendant.  Lush  v.  liaas^ll,  I  L.,  M. 
&  P.  360;  5  Exch.  203;  7  D.  &  L.  228;  14 
Jur.  435:  19  L.  J.,  Exch.  214. 

To  an  action  for  wrongfully  discharging  the 
plaintiff  from  the  defendants^  service,  as  n 
traveler  and  salesman,  the  defendants  [>leaded 
that  the  plaintiff  refused  to  obey  their  lawful 
and  reasonable  commands  with  reference  to 
the  plaintiff\s  conduct  and  proceedin;»s  in  their 
employ,  and  that  the  plaintiff  received  from 
customers  of  the  defendants  moneys  which  he 
wrongfully  appropriated  to  his  own  use, 
wherefore  the  defendants  did,  by  reason  of 
the  premises,  refuse  to  continue  the  plaintiff 
in  their  employ,  and  therefore  discharged 
him.  At  the  trial  it  was  proved  that  the 
plaintiff  had  misappropriated  the  defendants* 
moneys,  but  the  fact  of  such  misappropria- 
tion was  not  known  to  the  defendants  until 
after  they  had  discharged  hmi: — Held,  that 
the  defendant,  havinir  justifiable  cause  for  dis- 
charging the  plaintiff,  the  judge  was  wrong 


iif  leaving  it  to  the  jury  to  say  whether  thiy 
disf-har'jed  him  for  that  cause,  fi^r  that  their 
motive  and  intention  w^ere  not  in  i?»iie  U'wler 
the  replication  de  injuriiL  Spotmfoad  r.  Bor- 
row, 5  Exch.  110;  10  L.  J.,  Exch.  S-2G. 

A     declaration     stated    that    ibe     pont- 
iff   agreed   with   the  defendants    to    a^^t    & 
their  salesman   for  one  year,  and   i»»»t  t**  be 
connected  with  any  oi her  house  in  iiisfji^si'tg 
of  their  goods,  and  that  they  agree*!  to  pny 
the  plaintiff  200/.  for  such  8«*rvitu*lc-  :   tlat 
the   plaintiff    entered   into    the   def«*n*ta-its 
emf)loy  and  continued  therein,  aoil   wps**  'i--4 
cotmectOi]   with  any  other  house,    aiwl   tud 
always,  until  the  expiration  of  one  jear  tnxn 
the  agreement,  been  ready  and  williiig;  and 
offered  to  remain  in  such  employ,  aoii  im^s  to 
be  connected  with  any  other  house.      Urevrli, 
that  the  defendants  would   n'*t  suffer   ibe 
plaintiff  to  act  as  sidesman  for  the  reinEiinder 
of  the  year,  but  dischMrgcil  the  plaintiff,  and 
had    not    paid    the    200/.     The    defi-n  laos 
pleaded,  as  to  the  non-payment  <»f  the  2fJ»>/., 
that   after  the  plaintiff  ceased  to  be  in  tlicir 
employ,   and   during   the   year,  the  pkuntiff 
entered  into  the  service  of  the  house  of  ot\^er 
persons,  and   became  connected    with  it  ia 
disposing  of  their  goods: — Held,  1m*!.  on  !»|ie- 
cial  demurrer,  as  an  argumentative  dr  111.7}  of 
the   plaintiff's   readiness  and   willingness  to 
remam  in  defendants*  emplov.     8f>otsifit*9d  w. 
Bfirrotc,  1  Exeh.  804;  5  D.  &  L.  373;  17  L. 
J.,  Exch.  98. 

A  declaration  stated  an  agreement^  whcrrf>y 
the  defentlant  agreed  to  employ  the  plaintiif 
as  a  journeyman  baker,  for  four  yearsw  ami  to 
pay  liim  weekly  wages,  and  also  additioBil 
sums  in  the  last  three  years  of  the  term. 
Breaches,  that  the  defendant,  before  the  ex- 
piration of  the  term,  wrongfully  discharged 
the  plaintiff  from  his  employ;  that  tlie  de- 
fendant did  not  pay  the  plaintiff  the  weekly 
wages  for  the  remainder  of  the  term,  and  tluU 
the  defendant  did  not  pay  the  plaintiff  the 
additional  snms  which  he  would  have  beea 
entitled  to,  if  he  had  continued  in  the  employ 
of  the  defendant.  General  demurrer,  and 
joinder  therein,  to  the  two  Isist  breaches:— 
Held,  that  the  proper  course  was  to  have 
applied  to  a  judge  to  strike  out  those 
breaehes,  and  that,  upon  this  record,  they 
could  not  be  treated  as  surplusage.  Lutkf. 
Rusaell,  4  Exch.  637. 

In  an  action  for  a  breach  of  a  contract  to 
employ  the  plaintiff  for  a  given  time,  charg- 
ing the  defendant  for  having  wrongfully  and 
without  reasonable  and  probable  cause  di»> 
missed  the  plaintiff,  the  defendant  pleaded 
that  he  did  not  wrongfully,  without  reason- 
able or  probable  cause,  dismiss  the  plaintiff 
as  alleged: — Held,  that  this  merely  put  in 
issue  the  fact  of  the  dismissal,  the  rest  l>eing 
immaterial.  Powell  v.  Bradbury^  7  C,  B,  201; 
13  Jur.  349;  18  L.  J.,  C.  P.  116. 

A  plaintiff  declared  upon  a  breach  of  con- 
tract, by  \vhich  the  defendant  agreed  to 
make  her  an  annual  allowance  for  her  main- 
tenance and  instruction,  until  he  should 
require  her  services  as  a  governess  of  bis 
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ilclren.     Tlie    defendant   pleaded,   that  he 
utoi-cd  into  the  figreement  in  the  belief  and 
tlie  representation  by  the  plaintiff  that  she 
XV SIS     an  honest  and  moral  person,   and  a  fit 
mticl  proper  ]>erson  for  the  situation :  that  the 
^ofoncl-inl   discovered    that  she  had    heconie 
&ncl    was  an  immoral  and  dishonest  person, 
and    ^  holly  unfit  and  improper  for  the  situa- 
tic^n,  and  u  person  whom  it  would  have  been 
'V€?T'y     improi>er    and    wrong    to    employ    as 
^Y>vcrne8s  of  fiis  children ;  and  that  he  there- 
fore   rescin<]('d   tlie   contract,    and   gave   her 
At^ticc:— Held,    that    the   plea    was  bad,    as 
ljcin<jf  too  pfeneral  and  uncertain.     Burgess  v. 
JS^riumont,  2  D.  &  L.  590;  8  Sitott,  N.  R.  6G9; 
■7  M-  &  G.  9(52;  9  Jur.  14;  14  L.  J.,  C.  P.  13. 
In  an  action  hy  an  attorney's  clerk,  for  im- 
proixjrly  dismissing  him.  plea,  that  ho  conspired 
^wttii  A.,  and,  in  pursuance  of  that  conspiracy, 
-^^ns  «5uilty  of  acts  of  misconduct  which  came 
to  tile  defendant's  knowledge,  who  thereupon 
dismissed  him; — Held,   that,  to  support  the 
plcta,  it  was  necessary  for  the  defendant  to 
show    that  lie   knew    and    acted    upon    the 
misconduct  when  he  dismissed  the  plaintiff. 
Mereer  v.   Whall,  5  Q.  B.  447;  9  Jur.  57G;  14 
li.  J.,  Q.  B.  207. 

Where,  in  a  de(!laration,  it  was  slated,  that 
by  agrucment,  after  reciting  that  the  defend- 
ant had  requested  the  plaintiff  to  enter  into 
his  employment,   it  was  witnessed  that  the 
parties  mutually  agreed  as  follows:  first,  the 
plaintiff  agreed  to  serve  the  defendant  for 
seven  years,  at  a  salary  of  lOOi.   a  year;  sec- 
onilly,  the  defendant  agreed,  during  the  con- 
tinuance of  the  term,  that  he  would  pay  the 
salary,  an<l  if  the  defendant  should,  from  any 
cause  whatever,  give  up  the  business,  or  not 
require  the  plaintiff's  services,  then  he  would 
nso  hi.^  beat  eujleavors  to  procure  for  him  em- 
pl  yment  in  some  similar  business,  at  an  equal 
salary,  or,  in  case  he  should  be  unable  to  do 
so.  the  defendant  would   pay  to  the  plaintiff 
lOOi.  a  year  during  the  residue  of  the  term; 
and  the  declaration  averred  general  perform- 
anctt,  and  that  the   plaintiff  entered  the  serv- 
ice;   and   that    although   the   plaintiff    was 
ready  and  willing  t«  continue,  yet  the  defend- 
ant would  not  continue  the  plaintiff  in  bis 
employ  until  the  expiration  of  the  term,  hut 
durinj^  the  term   wnmgfully  discliarged  him, 
without  reasonable   or   probable  cause;   and 
alth<iugh  tht»  defendant,  during  the  term,  did 
not  n«»r  would  c<»ntinue  the  plaintiff  in  his 
employ,  but  discharged  him,  yet  the  defend- 
ant did  not  use  his  b(*st  or  any  endeavors  to 
procure,  nor  did  he  procure,  the  |)laintiff  em- 
ployment in  some  similar  business,  at  an  equal 
salary,   but  had  wholly  failed:— Held,   first, 
that  it  was  a  breach  well  assigned  to  say  that 
the  defendant  had  not  used  Ins  I )esr  endeavors 
to  procure  for  the   plaintiff   employment  in 
some  similar  business,  and  that  it  was  not 
necessary  to  negative  that  the  defendant  had 
pAi<l  a  stilary  of   100/.  a  year,  for  that  the 
vndeftftkiftg  to   use  his  best  cmleavors  w:is 
absolute  and  independent,  and  that  there  was 
Hot  merely  an  alternative  undertaking  either 
to. use  his  best  endeavors,  or  to  pay  lOOZ.  a 


year.     Rmt  v.  Nottidge,  1  El.  &  Bl.   99;  17 
Jur.  278:  22  L.  J.,  Q.  B.  7J{. 

Held,  secondly,  that  it  was  not  necessary  to 
aver  a  request  by  the  plaintiff  to  the  defend- 
ant to  use  his  best  endeavora,  nor  that  he  was 
ready  and  willing  to  accept  a  situation. 
lb. 

Held,  that  a  plea,  that  when  the  plaintiff 
was  discharged  the  defendant  was,  and  ihence 
hitherto  has  been,  wholly  unable  to  procure 
for  the  plaintiff  any  «uch  employment,  was 
bad  on  general  demurrer,  for  it  tondend  an 
immaterial  issue,  assuming  a  breaeh  of  the 
agreement  to  be  charged  in  the  declaration 
which  was  wholly  different  from  the  breach 
actually  there  assigned.     lb. 

A  declaration  alleged  that,  in  consideration 
that  the  plaintiff  would  enterinto  the  employ 
of  the  defendant  in  the  capacity  of  European 
correspondent  of  a  newspaper  called  the  New 
York  Courier  and  Inquirer,  until  the  service 
should  be  determined  by  due  and  customary 
notice  on  either  side,  and  for  a  salary,  the 
defendant  promised  to  retain  the  plaintiff  and 
to  pay  the  salary,  and  to  continue  him  in 
such  service  until  determined  as  aforesaid. 
Bread),  the  wrongful  discharge  of  the  plaint- 
iff without  notice,  and  without  rcasonalde  or 
probable  cause.  Plea,  that  the  engagement 
and  promise  were  upon  the  terms  and  con- 
dition that  the  plaintiff  should  by  every 
steamer  from  Liverpool  to  New  York,  forward 
a  letter  to  the  newspa|x*r  office  containing 
European  news;  and  that  while  so  emph)ycd 
the  plaintiff  wrongfully  neglected  to  forward 
any  letter  containing  such  news  by  sevenil 
steamers,  wherefore  the  defendant  dischar*r<*d 
him.  And  a  second  plea  alleged  the  engage- 
ment to  have  been  upon  the  t<*rms  and  con- 
dition, that  the  plaintiff  might  draw  and 
negotiate  bills  of  exchange  u))ori  the  defend- 
ant for  his  salary  when  due,  but  not  for  any 
sum  not  due  or  l>efore  it  was  due;  and  that 
he  wrongfully  drew  and  negotiated  divers 
bills  of  exchange  for  sums  of  money  not  due, 
which  bills  were  dishonored,  to  tho  damage 
of  the  defendant's  credit,  wherefore  In*  dis- 
charged him: — Held,  tliat  the  pleas  showi-d 
only  a  breach  by  the  plaintiff  of  stipulitions 
in  the  contract,  for  which  he  n)i<;ht  be  liable 
in  a  cross  actinn  for  damages,  and  wcrre  tliert*- 
fore  no  bar  to  tlie  action.  Oouhl  v.  WM,  4 
El.  &BI.  933;  1  Jur.,  N.  S.  «2l;  24  L.  J., 
Q.  B.  205. 

A  declaration  stated  that  the  plaintiff 
entered  into  the  service  of  the  defendant  for 
three  years,  under  an  agreement  that  he,  the 
plaintiff,  would,  during  that  time,  use  his 
hest  endeavors  to  promote  the  interests  of  the 
defendant,  and  wi>uld  attend  to  at»d  carry  out 
all  reasonable  requests: — Held,  in  an  action 
for  a  wrongful  dismiss  d,  before  the  end  of 
the  term.  th:tt  a  plea  that  the  p'* '  .itiff  did 
not,  while  in  the  defi-ndant'a  employ,  use  his 
hest  endeavors  to  promote  the  interests  of  the 
defendant,  a*  c-4»rdinir  to  the  contract,  where- 
fore ho  was  dismissed,  disclosed  a  goo 
fense.  irding  V.  Lomas,  h)  Excb.  *" 
L.  .1.,  Exch.  ^0. 
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In  nn  action  for  n  wn»n<]^f(il  dismissal,  there 
beini^  u  pica  of  justification,  ihe  phiintid  is 
entitled  to  havti  a  verdict  taken  on  that  plea, 
even  a]thoit<rh  ho  would,  on  the  declaration 
alone,  be  liable  to  a  nonsuit,  and  the  defend- 
ant was  held  to  be  precluded  from  taking 
advantage,  on  the  plea  of  j(i8tificati<in,  of  a 
special  contract,  which  he  had  himself  suc- 
ceeded in  excluding,  an  not  being  in  writing. 
BreU  V.  Philips,  1  F.  &  F.  398— Cockburn. 

A  count  was  framed  on  a  contract  of  hiring 
determinable  on  reasonable  notice,  alleging  a 
breach  in  discharging  the  plaintiff  without 
such  notice.  There  was  a  count  for  work  and 
labor,  to  which  the  only  plea  was  nonassdmp- 
sit.  Third  plea  stated  a  discharge  by  the  de- 
fendant for  disobedience  of  orders  in  not 
working  during  harvest  till  eight  o'clock  at 
night.  Fourth  plea  stated  that  the  plaintiff 
unlawfully  quitted  his  work,  and  a  discharge 
by  a  magistrate,  under  4  Geo.  4.  c.  34,  s.  3: 
— Held,  that  the  phdntiff,  having  been  guilty 
of  disobedience  of  orders,  and  unlawfully 
absenting  himself  from  his  work,  so  as  to 
justify  his  discharge,  he  could  not  recover  for 
the  time  of  his  actual  service  on  the  comm<m 
count;  and  that  the  discharge  by  the  magis- 
trate was  sufficiently  tlie  act  of  the  defendant 
to  entitle  him' to  a  verdict  on  the  third  plea, 
and  on  the  plea  of  non  assumpsit  to  the  com- 
mon count.  Lilly  v.  Elwin,  11  Q.  B.  742;  12 
Jur.  623;  17  L.  J.,  Q.  B.  132. 

A  plaintiff  agreed  to  serve  the  defendant  for 
the  term  of  ten   years,  in  the  capacity  of  a 
brewer;  iu  consideration  of  the  promises,  and 
of  the  due,  full,  and  complete  service  of  the 
plaintiff,    the  defendant  agreed  to   pay  him 
20/.   <m  execution  of  the  agreement,  to  fur- 
nish him  with  a  house  and  coals  during  the 
whole  of  the  term  of  ten  years,  and  to  pay 
him  the  weekly  sum  of  22.  IO4.  during  the 
term  of  ten  years.     The  plaintiff  entered  into 
the  service  under  the  agreement.     Some  years 
afterwards  he  fell  ill,  and  was  unable  to  at- 
tend personally  to  business;  but  during  that 
time  he  instructed  the  defendant  in  the  art  of 
brewing.     The  defendant  refused  to  pay  the 
plaintiff  his   wages  for  the    period    during 
which  he  had  been  ill,  but  retained  him  in 
the  service ;  and  after  he  was  able  to  attend 
again  per&onally  to  business,  paid  him  as  be- 
fore under  the  agreement.     To  an  action  by 
the  plaintiff  to  recover  wages  for  the  period 
during  which  he  had  been  ill,  the  defendant 
pleaded  that  the  plaintiff  was  not,  during  any 
part  of  the  time  for  which  such  wages  were 
claimed,  ready  and  willing,  or  able -to  render 
and  did  not  in  fact  during  any  part  of  such 
time  render,  the  agjeed  or  any  service : — Held, 
a  good  plea;  the  readiness  and  willingness  to 
perform  the  service  being  a  condition  prece- 
dent to  the  right  to   wages;  and  the  gist  of 
the  plea  being  that  the  plaintiff  willfully  re- 
fused or  omitted  to  serve.     Cuckson  v.  Stones^ 
1  El.  «&  Bl.  248;  5  Jur.,  N.  S.  337;  28  L.  J., 
Q.  B.  25;  7  W.  R.  134. 

On  showing  cause  against  a  rule  to  enter  a 
iB-erdict  for  the  plaintilf  on  the  plea: — Held, 
that  the  averment  that  the  plaintiff  w^as  not 


ready  and  willing,  or  able,  was  not  supported 
by  his  physical  inability,  for  a  time  oolj,  aad 
not  through  his  own  default,  to  attend  per- 
sonally to  the  business;  and  that  tlic  con- 
tract not  having  been  rescinded,  the  defend- 
ant was  not  entitled  to  8usi)end  the  weekly 
payments  during  that  time;  and  the  pla^inai 
was  therefore  entitled  to  the  verdict.      Ih. 

In  an  action  for  wages  as  a  female  serraai, 
the  defendant  pleaded  non  assumpsit,  and  tbe 
plaintiff  gave  evidence  of  acts  of  service.  Ti» 
defendant  proposed  to  go  into  evidence  to 
show  that  the  plaintiff  b<id  cohabited  inth 
him: — Held,  that  he  might  do  so,  as  this 
went  to  show  that  there  was  no  contract  be- 
tween the  parties,  and  not  to  invalidate  any 
contract  on  the  ground  of  illegality.  Bra4- 
shaw  v.  Hay  ward,  Car.  &  M.  591 — Cress  weU. 

In  an  action  for  a  wrongful  dismissal  of  a 
servant,  who  had  been  retained  under  aa 
annual  salary,  but  had  assented  to  a  proposal 
not  to  be  paid  further  salary  until  works 
should  be  resumed,  which  had  not  in  fact  bees 
resumed: — Held,  that  it  was  for  the  jary  to 
say  whether  the  original  contract  had  been 
put  an  end  to,  and  if  so,  the  defense  amat 
under  a  plea  of  rescission.  Bbpkitu  v.  Wba- 
ostrocJU,  2  F.  &F.  368— Wightman. 

In  an  action  for  a  wrongful  dismissal  from 
an  employment,  the  dismissal  being  justified, 
it  is  for  the  jury  not  only  whether  matter  of 
fact  existed  which  would  be  a  valid  groood 
of  dismissal,  but  whether  the  dismis»l  was 
bond  fide  and  really  on  such  a  ground.  Smith 
V.  Allen,  3  F.  &F.  157~-Cockburn. 

Amount  pi  recovery ;  measore  of  damagea] 

— An  agreement  conUiined  in  letters  wss 
entered  intro  between  the  plaintiff  and  the 
defendant,  by  wliich  the  former  was  to  be 
employed  by  the  latter  as  '*  commissaoa 
agent,  at  a  salary  of  50Z.  a  year,  the  engage- 
ment to  be  terminated  at  the  expiration  of 
any  year,  on  giving  three  clear  months* 
notice. ^^  The  terms  as  to  the  duration  of  the 
engagement  and  the  mode  of  terminating  it« 
were  settled  in  the  earlier  letters;  the  amount 
of  salary  was  agreed  to  in  the  later  letters  ol 
the  series,  which  later  letters  contained  no 
mention  of  the  three  months'  notice.  Tlie 
plaintiff  entered  on  his  duties  on  1st  April, 
18G0,  and  was  discharged  on  2oth  March, 
1861,  without  any  previous  notice,  receiving 
only  one  yearns  salary.  In  an  action  for  a 
wrongful  dismissal,  in  which  he  claimed  to 
recover  50Z.,  the  amount  of  a  second  year's 
salary: — Held,  tirst,  that  the  arrangement  aa 
to  notice,  whicli  had  been  previously  agreed  to, 
was  not  affected  by  the  subsequent  letters 
about  the  remuneration.  M*Kean  v.  CouiUy, 
7  L.  T.,  N.  S.  828— Exch. 

Held,  secondly,  that  the  damages  were  un- 
liquidated,  and  the  plaintiff  was  not  entitled 
to  recover  the  whole  of  the  second  year's 
salary,  but  so  much  as  would  compensate  him 
for  the  loss  of  an  opportunity  of  earning  5(U., 
against  which  should  be  set  something  for 
the  saving  of  his  time  and  labor  by  his  not 
having  had  to  earn  it.     Ih, 
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plniutifif  was  engaged  by  the  defendant 
o  »i.m>f;rintcnd  some  draining  operations  upon 
iis  ost-ite,  at  a  salary  of  2/.   per  week  and  a 
loi&sfo  to  live  in,  or  18Z.  p'jr  annum  in  lieu  of 
A,    txcfe<l  was  also  to  receive  a  pi  ft  of  201.  if  he 
ronxzAxnc'd  till  Lady-dny.     Hcforo  the  expira- 
tioi^    of  the  term  the  plaintifi  was  wrongfully 
^'is>missed,   and   ordered  to   leave  the  house 
Tvl\ich  the  defendant  had  elected  to  put  him 
Into  -  but  he  refused  to  do  so,  and  the  defend - 
ajOLt;      accordingly    rcmoved    his    goods    and 
i"Taimiturc  into  a  barn,  from  which  the  plaint- 
iff might  have  taken  them  if  ho  h.id  cliosen 
to    cio  so.     During  the  time  that  the  goods 
"wrerc    there  the  bam   was  broken  into,  and 
some  of  the  goods  damaged,  and  701.  taken 
from  a  bureau.     In  an  action  for  a  wrongful 
dismissnl: — Held,  that  in  assessing  the  dam- 
ik^es,  the  jury  hnd  a  right  to  take  into  con- 
sitlcration  the  gift  of  20/.  which  the  plaintiff 
would  have  earned  if  he  had  been  allowed  to 
do  so,  but  not  the  sum  for  the  damage  to  the 
^oods,  or  the  money  lost  from  the  bureau,  as 
there  was  no  relationship  of  landlord  and 
tenant  existing,  and  therefore  that  the  de- 
fendant had  a  right  to  remove  the  goods,  and 
could  not  be  held  liable  for  the  damage  or 
loss  which  happened.     Lake  v.    CampMl,  5 
L.  T.,  N.  S.  583— C.  P. 

In  estimating  damages  for  the  wrongful  dis- 
missal of  a  servant,  tlie  jury  should  take  into 
account  the  salary  and  not  any  commission 
obtained  by  him.  Ilartland  v.  General  Ex- 
change Bank,  14  L.  T.,  N.  S.  803— Willes. 

A  servant  is  not  entitled  to  his  full  salary 
for  the  unexpired  ])eriod  of  the  contract  for 
service,  but  that  is  to  be  reduced  by  the 
probabilities  of  his  having  other  employment 
during  such  period,     lb. 

The  employer  being  a  company,  afterwards 
ordered  to  be  wound  up,  that  fact  also  should 
be  taken  into  consideration  in  estimating  the 
loss  sustained  by  the  servant  through  his  dis- 
missal.    Ilf. 

Ti'.e  directora  of  a  mining    company    in 
Soutli  America  agreed  to  employ  the  plaintiff 
as  superintendent  of  mines,  for  three  years,  at 
a  salary  increasing  yearly;  and  the  directors 
were  at  liberty  to  dissolve  the  agreement  at 
any  time,   on   giving  him    twelve    months* 
notice,  or  paying  him  twelve  months'  salary 
in  lieu  of  such  notice,  and  a  reasonable  sum 
towards  defraying  his  expenses  to  England ; 
and,  if  he  served  the  three  years,  he  should 
be  entitled  to  the  expenses  attending  the  re- 
turn  of  himself  and  family.     The  directoi-s 
dismissed    him  before  the  expiration  of  the 
second  year,   without  giving  him  notice  or 
paying  him  the  year's  salary : — Held,  that  he 
was  only  entitled  to  one  yearns  salary  from  the 
date  of  his  dismissal,  and  to  his  own  expenses 
for  his  return  to  England;   and  not  to  ex- 
penses incurred  for  the  return  of  his  family, 
or  to  the  salary  which  would  have  accrued 
from  the  time  of  his  dismissal  to  the  end  of 
the  third  year.     French  v.  Brooke^  4  M.  &  P. 
11 ;  6  Bing.  354. 

In  an  action  for  breach  of  an  agreement  to 
employ  tlic  plaintiff  at  a  salary,  the  jury,  in 


assessing  the  damages,  may  look  to  all  that 
has  happened,  or  is  likely  to  happen,  to  in- 
crease or  mitigate  the  loss  of  the  plaintiff 
down  to  the  day  of  the  trial.  Hoe/ister  v. 
Be  Latour,  2  EL  &  Bl.  078;  17  Jur.  972;  22 
L.  J.,  Q.  B.  4r)5. 

As  to  proceedings  before  justices  against 
master  for  non-payment  of  wages, — see  this 
title,  IV..  2, 

8.     Support  and  Medical  Attendance  far 

Servant. 

Support  of  servant  becomings  pauper.] — A. 
servant  whose  limb  is  fractured  by  a  fall, 
when  sitting  on  the  shafts  of  his  master's 
Avagon,  is  a  casual  pauper  in  the  parish  in 
which  he  falls,  and  must  be  supported  and 
cured  at  their  expense,  and  not  at  that  of  his 
master.  Netchy  v.  Wiltahire^  Cald.  527;  2 
Esp.  739;  4  Dougl.  284;  3  B.  &  P.  247. 

Medical  attendance  in  case   of  illness  or 
accident.] — Although  a  master  is  not  bound 
to  provide  a  menial  servant  with  medical  at- 
tendance and  medicine  during  sickness,  if  a 
servant  falls  ill,  and  a  master  calls  in  his  own 
medical   man  to  attend    such    servant,    the 
master  will  not   be  allowed   to  deduct  the- 
chnrge   for  such   medical  attendance  out  of 
th  •  servant's  wages,  unless  there  is  a  specitkl: 
contmct  between  ma.stcr  and  servant  that  be- 
should  do  so.     Sellen  v.  Norman,  4  C.  &  P. 
80 — Gaselee.     But    see     Bex   v.     Wintersett, 
Cahl.  298. 

A  master  is  not  by  the  general  law  bound' 
to  provide  medical  advice  for  his  servant;  but 
the  C!ise  is  different  with  respect  to  an  ap- 
prentice; and  a  master  is  l>ound,  during  the 
illness  of  his  apprentice,  to  provide  him  with, 
proper  medicines.  Beg.  v.  Smithy  8  C.  &  P. 
153 — Vaughan  and  Patteson. 

As  to  liability  of  master  to  other  pet^ona 
for  medical  attendance,  Ac,  upon  servant, — 
see  this  title,  III.,  1. 

4.   Giving  Character  to  Sermnl. 

Duty  and  liability  of 'master*] — An  actiou' 
will  not  lie  at  the  suit  of  the  servant  against 
his   master  for  not  giving  him  a  character. 
Carrol  v.  Bird,  8  Eap.  201 — Ken  yon.     AndJ 
see  Ilandleyv.  Moffatt,  21  W.  R.  231;  7  Ir. 
R.,  C.  P.  104. 

If  a  servant  obtains  a  place  upon  the- 
strength  of  a  character,  givt-n  by  his  master, 
and  the  master  afterwards  discovers  circum- 
stances which  induce  him  to  believe  that  the 
character  was  undeserved,  he  is  morally 
bound  to  inform  the  new  master  of  those  cir- 
cumstances, and  the  communication  made- 
concerning  them  is  a  privileged  communica- 
tion. Gardner  v.  Slade,  13  Q.  B.  790;  13. 
Jur.  826;  18  L.  J.,  Q.   B.  334. 

If  a  servant,  when  he  is  taken  into  a  service,, 
brings  a  written  character,  and  is  afterwarda 
dismissed  for  ill  behavior: — Scmble,  that  the^ 
master  does  no  wrong,  if  before  he  retuma 
the  character  to  the  servant  he  wnitcs  upoa^  it 
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that  the  person  was  afterward?*  in  his  service 
and  dismisM'd  f.ir  ill  b'*liavior.  Taylor  v. 
lincau,  7  C.  &  P.  70;  1  M.  &  Uc»b.  490.  See 
Ilurrell  V.  EUU,  2  C.  B.  205;  15  L.  J.,  C.  P. 
ly;  and  I{oger$\\  Macnatnara^  14  C.  B  27; 
23  L.  J.,  C.  P.  1. 

Punishmont  of  false  personation,  pretenses 
or  representations,]— j  By  33  Geo.  3,  c.  50,  s. 
1,  if  any  person  or  j^rwna  »/iall/aMf/  fjermnaU 
any  master  or  uiUtrens^  or  the  executor^  admin- 
iatrator^  wife,  relation^  houftekeeper,  H'eward, 
ajfnit,  or  aercant  of  any  such  inttntcr  or  mistress, 
and  shdl,  eit/ier  jtersonally  or  in  writing,  give 
<iiiy  ffdse,  forged  or  rounterfeifed  character  to 
any  jferson  off^  ring  him  vr  herself  to  tie  hired  as 
a  servant  into  the  service  of  any  person  or  jter- 
sons^  then  and  in  suc/i  ease  every  suc/i  person  or 
persnis  so  offending  sIuxU  forfeit  and  untlergo 
the  penalty  or  jmnishment  hereinofier  mentioned 
and  in  that  heJudf  provided. 

By  s.  -2,  //'  any  person  or  persons  sliall  hioie- 
ingly  and  will  fully  pretend^  or  falsely  assert  in 
wri'ing,  (hat  any  servant  has  l>een  hired  or 
retained  for  any  jyeriod  of  time  whatsitever,  or  in 
any  station  or  capacity  whatsoever,  other  than 
that  for  which  or  in  w'lich  he,  site,  or  they  sfudl 
hare  hired  or  retained  such  seitant  in  his^  fier, 
or  their  service  or  employment^  or  for  the  service 
of  any  other  person  or  persons,  then,  and  in 
eit/wr  of  the  sail  cases,  such  person  or  jyersons  so 
offending,  s^i all  forfeit  and  Undergo  the  penalty 
or  punishment  hereinafter  mentioned  and  in 
thit  beh4df  provided. 

By  s.  3,  if  any  person  or  persons  shaU  know- 
ingly or  iciU fully  pretend,  or  falsely  assert,  in 
writing,  thit  ony  servant  was  disclmrged  or  left 
fus,  her^  or  their  service  at  any  other  time  than 
that  at  whic/i  he  or  she  was  disc/iargedor  actually 
left  such  service,  or  t/uit  any  such  servant  luid 
n9t  been  hired  or  employ eil  in  any  previous  ser- 
vice, -contrary  to  truth,  tluit  tlien  and  in  either 
9f  the  saiil  cases  such  jterson  or  persons  sficUl 
forfeit  and  undergo  $he  penalty  or  punishment 
hereinafter  mentioned  and  in  t/iat  be/ia{f  pro- 
videtL 

By  s.  4,  if  any  person  shall  offer  himself  or 
herself  eu  a  servant,  asserting  or  pretending  that 
he  or  she  liath  served  in  any  service  in  which 
such  servant  slidll  not  actually  have  served,  or 
with  a  false,  forged,  or  counterfeit  eert\fictite 
cf  his  or  her  cfiaracter,  or  s/iall  in  anywise  add 
to  or  alter,  efface  or  erase  any  word,  date,  mat" 
ter,  or  thing  contained  in  or  referred  to  in  any 
certificate  given  to  him  or  her  by  hiscr  her  last 
or  former  actual  master  or  mistress^  or  by  any 
Mer  person  or  persons  duly  authorizal  by  such 
master  or  mistress  to  give  the  same,  then  and 
in  either  of  tihe  s-iid  eases  such  person  or  per^ 
mns  s/tall  forfeit  and  undertjo  t/te  penalty  or 
punishment  hereinafter  mentumed  and  in  that 
behalf  provided. 

By  8.  5,  if  any  person  or  persensy  liaving 
before  Iteen  in  service,  shall,  when  offering  to  hire 
Htnself  herself,  or  themselves  as  a  servant  or 
W'vants  in  any  service  wliatsotver,  fdxely  or 
ui/fuliyi  pretend  not  to  have  been  hired  or  re- 
tained in  any  previous  service  as  a  servant, 
then  and  in  such  case  such  person  or  persons 


shall  forfeit  and  undergo  the  penalty  49T 
vtenf  heninnfter  mentioned  and  in  tAesl 
prffvit/ed. 

By  8.  6,  the  penalty  is  201,,  and 
in  the  house  ff  rorreetittn,  wit't  karri  la&'fr^feT 
auy  time  pot  exceeding  three  moitlA^  n**d  jmI 
less  than  one  month,  nntif  paid. 

By  8.  7,  a  form  of  conviction  is  prxn^ided.  ] 

As  to  defamation  by  giving  cli&racrcr, — 
sec  Defamation. 


5.  Injury  to  Servant  in   Course  of 

ment. 


{a)  By  Acts  or  Ne2:li.7c»nce  of  Master  or  of 

Servant  liimself. 

Principlea   of  liability  or  immmuty .  ]  —A 
master  is  bound  to  take  all   rcasooabfe  [m«>- 
cautions  to  socurc  the  safety  of  his  wnrkni<  a. 
Brydon  v.  Stewart,   2  Macq.   H.  L.  Cas.   SA. 
8.  P.,  Paterson  v.  Wallace,  1  Macq.  H.  I^   Caa. 
748.  ^ 

It  is  no  answer  to  a  claim  of  daroai^es  Ivt  the 
surviving  relatives  of  a  workman  accidentmlly 
killed  in  a  mine,  **  which  was  not  in  a  safe 
and  sufficient  state/^  to  say  that  he  was  ftt  tint 
moment  of  time  in  the  act  of  leaving  the  work 
for  a  purpose  of  his  own.     lb, 

A  niHfiirer  who  lets  a  workman  dowo  bis 
mine  is  bound  to  bring  him  up  safely,  even 
though  he  comes  up  on  his  own  business,  aad 
not  fnr  that  of  his  mnster.     lb. 

A  master  of  dangerous  works  is  l)onnd  to 
be  ca'cful  to  prevent  accidents  to  those  em- 
ployed by  him.  If  his  machinery  or  appara* 
tus  is  not  stanch  and  np|)ropriate,  or  if  he 
permits  it  to  be  used  without  proper  guanls. 
and  mischief  consequently  arises,  he  will  be 
res|»nsil»1e.  Weems  v.  Mathieson,  4  Maoq.  H. 
L.  Cas.  216. 

All  that  n  master  is  bound  to  do  is  tn  pro- 
vide machinery  fit  and  proper  for  work,  and 
to  have  it  superintended!  by  liimself  or  by  his 
workmen  in  a  fit  and  proper  manner.     lb. 

From  the  mere  relation  of  master  and  ser- 
vant no  contract  can  be  implied  on  tho  part  of 
the  master  to  take  due  and  ordinary  c:irc  not 
to  expose  the  scrv.int  to  extraordinary  dnn^rer 
and  risk  in  the  course  of  his  employment. 
Rile^f  V.  Baxeralale,  6  II.  &  N.  445 ;  30  'L.  J., 
Exch.  87;  9  W.  R  347. 

In  order  to  render  a  master  liable  fnr  an 
injury  to  hin  servant,  caused  by  the  breaking 
of  a  ms chine  belonging  to  the  master,  it  is 
not  sufficient  to  show  that  the  machine  was 
defectively  constructed,  btit  there  must  also 
be  evidence  that  the  m:istcr  employed  iocoa- 
petcnt  persons  to  constmct  the  machioe. 
Potts  V.  Pfrt  Carlisle  Dock  and  Railway  Gnn- 
pany,  8  W.  R  524;  2  L.  T.,  N.  S.  283--Q.  B. 

Tiic  owners  of  dangeiiHis  machinery,  who 
by  their  foreman  employ  a  young  person  about 
it  unacquainted  with  its  nature  and  use.  are 
bound  to  take  due  care  that  such  person  n 
duly  instructed  therein;  and  if  tlicy  dtlier 
ne^^lcct  this,  or  if  express  directions  are 
ffiven  by  tlie  foreman  to  use  the  machitierjr 
in  a  manner  thai  must  lc;id  to  d^^iger,  of 
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c^t^l*-!-!  tlif*  yonnsf  person  is  not  likely  to  be 
vm.\  I  y  a  war.',  llii-y  are  liji!)le  for  any  injury 
-^T«^in"'l  liv  surli  person  in  the  use  of  the 
-liin«Ty  in  that  manner.  Grizzle  \,  Fronts 
^" -  &  F.  022-('o(kbnrii. 
T  v-ft  an  iir-tion  hy  a  lalH)i*er  against  his  em- 
*  »  >-f*rs.  for  an  injury  c-iusimI  by  the  fall  of  a 
«k.CTo1{l-piil(\  proved  to  have  fallen  throiigl) 
l»ci  rottenness  of  the  eml  pur  into  the  earth, 
t  a^pjieared  tha^  it  ha«l  been  in  the  earth  two 
P'^«xrs,  and  that  though  some  pok»s  mi^ht  lust 
st^  l»mg  wit,hont  being  rotten  others  would 
« 'fct',  nnil  that  no  one  was  employed  from  time 
time  to  take  up  the  poh'S  to  see  if  they 
s«iund: — Held,  that  if  the  jury  thought 
'^Ite  |)o!e  was  left  in  the  ground  an  unreason- 
v^TdU*  time  without  examination,  there  was 
Ci-vidi'nce  of  ncgtigcnce  to  sustain  the  action. 
TV/Wi  V.  Rennie,  4  P.  &  P.  G08— Coekliurn. 

Where  an  employer,  the  owner  of  premises, 
Cftllows  them  to  remain  and  l)e  use«l  for  the 
1>iir|iosc  for  which  they  are  erected  and   de- 
fiijrned,  in  a  state  unitafe  and  Insufficient  for 
that  ]nirpose,  and  an  accident  occurs  in  the 
usw    of    them,    not    thrcmifh    the    particular 
manner  f»f  user,  but  by  reason  of  such  unsafe 
and    in5;uffieient   state,  he  is  liable   for   any 
injury  thus  caused  to  his  servants  using  them. 
Thus,  where  an  engineer  had  a  crane  worked 
on  a  tramway.  su^>ported  on  piers  of  brick- 
work,   which    were  of  insnflicient   strength, 
ftnd  which  gave  way,  and  thus  causi'd  an  acci- 
dent to  one  of  the  men  engjiged  in  workmg 
the  cnme: — Held,  that  there  was  evidence  of 
negligence,  for  which  the  employer  was  liable. 
Fdthain  v.  England,  4  P.  &  P".  460— Cock- 
burn. 

A  chain  broke,  |>artly  from  wear  and  partly 
from  bad  welding,  and  injured  the  servant 
using  it.  Uis  master  had  not  bad  it  examined 
nr  tested,  although  there  are  well-known 
methods  for  doing  so:— Held,  that  the  master 
was  liable  for  tfie  injury  caused  to  the 
servant.  }furphy  v.  Phillips,  24  W.  K.  647; 
83  L.  T.,  N.  S.  477-Exch.  Dtv. 

Master's  knowledge  of  danger  or  personal 
interference.] — A  master  is  responsible  to  his 
servant  for  an  Injury  received  in  the  course  <»f 
his  *ervicc,  if  it  is  shown  to  have  been  occa- 
fiiimed  by  the  personal  negligence  of  the  mas- 
ter. Such  negligence  may  be  brought  home 
to  the  master,  by  showing  cither  his  personal 
interference  to  be  the  canso  of  the  itccident, 
or  that  he  ncgliirently  retained  incompetent 
•erratits,  whose  incompetency  was  the  cause 
of  the  accident;  but,  in  the  absence  of  a 
special  contract,  t!ie  master  is  not  liable  for 
in  accident  not  proved  to  have  been  ooeo- 
ik)ncd  by  his  personal  negligence.  Orfhond 
t.  HoUand,  El.,  Bl.  &  El.  102. 

A  master  is  not  liable  to  air  action  at  the 
euit  of  his  servant,  for  an  Injury  sustiiined  by 
the  latter,  caused  by  the  breaking  down  of  a 
earrif^e  in  which  the  servant  wiis  riding  on 
his  master^s  business,  through  a  defect  in  the 
earriaffe  of  which  the  master  was  not  aware. 
Frietuey  v.  Fuwler,  8  M.  &  W.  1 ;  M.  &  H. 
805;  1  Jiir.  087. 

A  declaration  stated  that  the  plaintiff  was 


a  servant  of  the  defendant  in  his  tra'Ie  of  a 
butcher;  that  tde  defendant  desired  and 
directed  the  plaintiff  to  go  with  an<i  take 
good<«  of  the  defendant  in  a  van  of  the  de- 
fendant then  used  by  him.  and  c^ndueied  by 
another  of  Ids  servants,  in  carrying  «»oo<ls  for 
him  upon  a  certain  journev;  that  the  plaintiff, 
in  pursuance  of  such  desire  jind  direction, 
jiecordingly  commenced  and  was  proceeding 
and  being  carried  and  convi'yed  l»y  t  le  van, 
with  the  goods;  and  it  became  the  di-fendant's 
duty  to  U'<e  propi-r  care  that  the  van  should 
be  in  a  proper  state  of  repair,  and  should  not 
be  overloaded,  and  thai  the  plaintiff  should 
be  safely  and  secun-ly  carried  thereby:  never- 
thelet«s,  that  the  defendant  did  not  use  proper 
care  that  the  van  should  not  l>e  overloaded, 
or  that  the  plaintiff  should  be  safely  and 
securely  carried;  in  cons;M|ucnco  of  the 
neglect  of  which  duties  the  van  gave  way 
ami  broke  down,  and  the  plaintiff  was  thrown 
on  the  grounci  and  his  thigh  fractured: — 
Held,  fir^t,  that  it  was  6»ifficiently  to  be  col- 
lected from  the  declamtieu  that  the  defend- 
ant directed  the  plaintiff  to  go  in  the  van; 
but,  secondly,  that,  even  in  that  case,  the 
ac:ion  wat^  not  maintMlnable.     Tb. 

A  count  alleged  that  one  of  the  defendants 
was  a  contraetor  for  the  supply  of  Ix'ef  to  the 
navy,  and  the  other  his  foreman,  having  the 
control  and  maiuigement  of  the  supply  of 
cattle,  and  of  the  slaughter  of  the  same;  that 
it  was  the  duty  of  the  defendants  to  take  care 
that  sound  and  healthy  beasts  should  be  sup- 
plied and  slaughtered,  and  that  none  others 
should  be  supplied  for  the  pur|x>se;  yet  that 
they  supplied  and  slaughtered  diseased  oittle, 
whereby  the  plaintiff,  who  wtis  employed  to 
cut  up  the  carcas<*es  of  the  cattle,  became 
infected  with  the  disease  of  the  cattle.  A  sec- 
ond count  alleged,  that  the  defendants,  by 
representing  slaughtered  carcasses  of  cattle  to 
be  sound,  caused  and  procured  the  plaintiff 
to  cut  up  the  same;  that  the  beasts  were  un- 
sound and  diseased,  whereby  lie  contracted  the 
disease  and  was  permanently  injured:-  -Held, 
that  the  counts  were  bad.  Dacien  v.  Rngland^ 
10  Jur.,  N.  S.  1235;  83  L.  J.,  Q.  B.  321. 

A  third  count,  stating  that  the  defendants, 
well  knowing  that  certain  carcasses  of  slaugh- 
tered cattle  were  di^^eased  and  dangerous  to 
persons  cutting  up  the  same,  invited  and  em- 
ployed the  plaintiff,  who  was  ignorant  of  the 
diseased  state  of  the  carcasses,  to  cut  up  the 
same;  that  he,  not  knowing  the premis(*8,  did, 
on  the  invitation  and  request,  and  on  the  em- 
ployment of  the  defendants,  cut  up  the  car- 
casses, whereby  he  became  infected  and  was 
injured,  is  a  good  count.     Ih, 

The  iirtnciple,  that  a  servant  sustaining 
an  injury  from  the  negligence  f»f  a  fellow- 
servant,  while  engaired  in  the  common  em- 
ployment, cannot  recover  in  an  action  against 
the  common  master,  does  not  exempt  from 
liability  S  master  who  himself  takes  part  in 
tite  servant^s  work  and  white  so  doing  injures 
the  servant  through  negligence.  Ashwix  v, 
Stanwix,  8  El.  &  E!.  701 ;  7  Jur.,  N.  8.  467; 
80  L.  J.,  q.  B.  188;  4  L.  T.,  N.  S.  85. 
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If  the  master  is  a  member  of  a  partnership 
by  whom  tlie  servant  is  employed,  and  the 
work  in  which  he  so  t^ikes  piirt  is  within  the 
scope  of  the  common  undertaking  of  the  part- 
nership, his  copartners  are  jointly  liable  with 
him  for  the  injury  thus  caused  to  the  servant 
by  his  negligence.     Ih. 

A  master  cannot  be  rendered  liable  on  the 
ground  of  negligence  l>y  showing  that  the 
work  was  essential  to  the  safety  of  a  ship  on 
which  the  servant  was  employed  by  the  mas- 
ter, and  that  he  permitted  the  ship  to  leave 
port  without  its  being  done,  and  without  hav- 
ing on  board  a  skilled  machinist  to  do  it,  and 
that  it  was  outside  the  scope  of  the  servant^s 
employment,  and  that  he  was  unfit  to  do  it, 
unless  it  is  also  shown  that  the  work  was 
dangerous,  and  that  the  master  knew  or 
ought  to  know  that  it  was  so.  Smyly  v.  Qlas- 
gow  and  Londonderry  Steam  Packet  Company^ 
16  W.  R.  483— Ir.  Exch. 

Where  a  master  builder  personally  in- 
terferes, and  directs  his  workmen  to  make  a 
scaffolding  out  of  poles  which  he  knows  to  be 
unsound,  he  is  liable  to  make  compensation  if 
the  scaffolding  gives,  way,  and  a  workman 
upon  it,  in  his  employ,  who  has  notice  of  the 
unsoundness,  is  injured  therebv.  Roberts  v. 
Siiiith,  2  H.  &  N.  213;  3  Jur.,  K  S.  469;  26 
L.  J.,  Exch.  319— Exch.  Cham. 

A  master  builder,  being  engaged  to  repair  a 
house,  employed  one  of  his  workmen.  A.,  to 
erect  the  scaffolding  for  that  purpose.  A. 
knew  how  to  build  scaffoldings.  The  mate- 
rials which  were  supplied  to  him  by  the 
builder  were  in  bad  condition.  The  workman 
broke  several  of  the  putlogs  (the  pieces  of 
wood  between  the  wall  and  the  uprigiit  poles), 
but  was  ordered  by  the  builder  not  to  break 
any  more,  as  they  would  do  very  well.  The 
scaffolding  having  been  erected  by  A.,  of 'the 
materials  which  were  furnished  to  him,  an 
accident  happened  to  another  workman,  B., 
in  consequence  of  the  bad  condition  of  the 
putlogs: — Held,  in  an  action  by  B.  against 
the  builder,  to  recover  compensation  for  the 
injuries  received,  that  there  was  evidence  to 
go  to  the  jury  in  support  of  B.'s  case,  and 
that  such  evidence  ought  to  have  been  left  to 
the  jury.     Ih. 

In  an  action  for  negligence  by  the  servants 
of  the  defendant  in  hauling  timber,  so  that  it 
struck  the  plaintiff,  who  was  passing  at  the 
time,  the  evidence  being  that  the  hauler  was 
not  in  the  defendant's  general  service,  but 
was  engaged  for  that  particular  i^cce  of  work, 
and  brought  his  own  hoi*ses  for  it:  and  that 
although  it  was  being  performed  with  the  as- 
sistance of  the  defendant's  workmen,  and 
under  the  general  superintendence  of  his 
foreman,  the  only  mode  in  which  the  latter 
had  interfered  was  by  telling  the  men  to 
make  the  horses  go  on  dragging  the  timber, 
which,  on  their  moving,  casually  swerved, 
and  so  struck  the  plaintiff,  Willes,  J.,  directed 
a  nonsuit,  which  the  court  only  set  aside  be- 
cause the  point  was  not  taken  that  both  par- 
ties might  be  liable  if  there  was  evidence  of 
negligence,  the  court,  however,  doubting  if 


there  was  any  such  evidence;  and  on  a  seeond 
trial,  the  jury,  under  the  direction  of  Ctian- 
nell,  B.,  found  for  the  defendant-  Ihiltum  ▼. 
Bachelor,  1  F.  &  F.  15. 

A  workman  cannot  recover  daoAA^es  frtna 
his  employers  for  injuries  sus:aine<]  by  him 
while  at  'work  in  iheir  mill,  and  resulting 
from  the  building  having  been  origin^^lj 
negligently  constructed,  unless  personal  ncg"- 
ligence  is  proved  against  his  employers  tliein- 
selves  (or  against  some  person  act  in  <^  by  tlwr 
orders),  either  in  having  given  directions  how 
the  building  should  be  constructed,  Gfr  ia 
having  knowingly  intrusted  tlie  execiiti«»n  **i 
the  work  to  an  incompetent  person.  Brom» 
V.  Accrington  Cotton  Spinning  and  M€^ftruf4K" 
turing  Company^  3  H.  &  C.  511;  ^  L«.  X. 
Exch.  208;  13  L.  T.,  N.  S.  94. 

A  declaration  stated  that  the  defendastF 
were  owners  of  a  coal   mine,  and  th&t  tbc 
plaintiff  was  employed  by  them  as  a  collier 
in  the  mine,  and  in  the  course  of  his  en*?:- Joy- 
men  t  it  was  necessary  for  him  to  desc-c*!  aad 
ascend  tlirough  a  shaft  constructed  hj  tbjtia; 
that  by  their  negligence  the  shaft  wip  con- 
structed unsafely,  and  was,  by  reay/n  of  not 
beinjiC  sufficiently  lined  or  cased,  ia  an  unsmfe 
condition,    which  they  well   knew;  and  bj 
reason  of  the  premises,  and  also  by  reasoii, 
as  they  well  knew,  of  no  sufficient  or  proper 
apparatus  having  been  provided  by  them  to 
protect  the  plaiutiff  from  injuries  arising  from 
the  unsafe  state  of  the  shaft,  a  stone  fell  from 
the  side  of  the  shaft  on  his  Iiead,  and  he 
dangerously   wounded.     At  the  trial  it 
proved  that  S.,  one  of  the  two  defendants, 
was  manager  of  the  mine,  and  that  it  was 
worked  under  his  personal  superintendence; 
and  that  the  plaintiff  was  not  aware  of  the 
state  of  the  shaft.     The  jury  found  that  the 
defendants   were   guilty   of    personal  negli- 
gence:— Held,  first,  that  on  the  finding  of 
tlie  jury,  S.    was  liable,  and   therefore   the 
other  defendant  was  liable  also.     MeUon  t. 
Shaw,  1  B.  &  S.  437;  7  Jur.,  N.  8.  845;  SOL 
J.,  Q.  B.  333. 

Held,  also,  in  arrest  of  judgment,  that  the 
declaration  must  be  taken  to  allege  personal 
knowledge  in  the  defendants  of  tlie  state  of 
the  shaft,  and  therefore  the  action  was  main- 
tainable.    Ih, 

In  an  action  by  a  widow  of  a  laboring  man, 
who  had  been  employed,  with  others,  by  the 
defendant,  to  shore  up  an  arch,  which  had 
sunk,  and  was  killed  by  its  falling  upon  him: 
— Held,  that  the  question  was  not  as  to  the 
original  construction  of  the  arch,  but  as  to 
the  knowledge  of  the  danger  at  the  time  of 
the  accident,  and  whether  the  defendant  had 
any  better  means  of  knowing  of  it  than  the 
deceased;  and  if  not,  then  the  jury  should 
find  for  the  defendant.  Ogden,  v.  UammenM^ 
3  F.  &  F.  751— Bramwell. 

Servant's  own  negligence  or  knowledge  o£ 

danger.] — Wlien  a  servant  is  injured  or  killed, 
while  in  the  employ  of  his  master,  by  an  acci- 
dent resulting  from  the  habitual  negligence 
of  his  fellow-servants,  known  to  and  acquieft- 
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p^  ir^  l>y  the  master,  the  master  is  not  liable 
IP  ti.Ti  «\otioit  by  the  servant,  or,  if  killed,  by 
^s  T-eprrsentfttive,  if  the  servant  hivs  by  his 
^wn.  nogligence  at  the  time,  in  knowing  and 
disregarding  the  danger,  materially  contribu- 

E^cl.  to  the  accident.  Unless  there  is  such 
ontributoiT  negligence  by  the  servant,  the 
■nastoT  is  liable.  Senior  v.  Ward  1  £1.  &  El. 
S&5  ;  5  Jur.,  N.  8.  172;  28  L.  J.,  Q.  B.  139; 
T  \V.    R.  201. 

W  be  re  an  injury  happens  to  a  servant  while 
in  IHc  actual  use  of  an  instrument,  an  engine, 
or    CL   machine,  in  the  course  of  his  employ- 
xnoiit,  of  the  nature  of  which  he  is  as  much 
ci^vnre  as  his  muster,  and  the  use  of  which  is 
tliercfore  the  proximate  cause  of  the  injury, 
lie  cannot,  at  all  events  if  the  evidence  is  con- 
sistent with  his  own  negligence  in  the  use  of 
it  l>einj]r  the  real  cause,  nor,  in  cnse  of  his 
dying  from  the  injury,  can  his  represent^itive 
recover  agninst   his  master,  there   being   no 
evidence  that  the  injury  arose  through  the  per- 
sonal negli*;encc  of  his  master;  nor  is  it  any 
evidence  of  such  personal  negligence  of  the 
master  that  he  has  in  use  in  his  works  im  eu- 
ginc  or  a  machine  less  safe  than  some  other 
"which  is  in  general  use.     DyMn  v.  Leaek,  26 
Ij.  J.,  Exch.  221. 

Therefore,  where  a  laborer  was  killed 
through  the  fall  of  a  weight  which  he  was 
raising  by  means  of  an  engine  to  which  he  at- 
tiiched  it  by  fastening  on  it  a  clip,  and  the 
clip  had  slipped  off  it:  —Held,  that  there  was 
no  case  to  go  to  the  jury  in  an  action  by  his 
representative,  against  the  master,  although 
it  appeared  that  another  and  safer  mode  of 
raising  the  weight  was  usual,  and  had  been 
discarded  by  the  orders  of  the  master.     Ih. 

A  declaration  stated  that  the  defendant  was 
possessed  of  a  granary,  and  a  ladder  leading 
up  to  it;  that  the  ladder  was  wlioUy  unfit  and 
unsafe  for  use;  that  the  plaintiff  was  a  serv- 
ant for  hire  of  the  defendant;  that  the 
defendant,  knowing  the  premises,  wrongfully 
and  deceitfully  ordered  the  plaintiff  to  carry 
corn  up  the  ladder  into  the  granary;  that  the 
plaintiff,  believing  the  ladder  to  bo  fit  for 
use,  and  not  knowing  the  contrary,  did  carry 
corn  up  the  ladder  into  the  granary,  and  by 
reason  of  the  ladder  being  unsafe  he  fell  from  it: 
— Held,  that  the  declaration,  without  an  aver- 
ment that  the  plaintiff  had  no  notice  that  the 
ladder  w^as  unsafe,  was  sufiScient.  Williams 
v.  Clough,  8  H.  &  N.  258;  27  L.  J.  Exch. 
325. 

A  declamtion  against  a  master,  alleged  that 
he  knowingly,  carelessly,  and  negligently 
erected  a  hoarding  in  a  street,  and  left  a 
machine  in  a  position  in  which  it  was  likely 
to  cause  danger  to  the  workmen,  and  that  a 
cart  accidentally  ran  against  the  hoarding,  and 
knocked  down  the  machine  against  the  plaint- 
iff. The  hoarding  had  been  erected  by  the 
defendant,  a  builder,  and  projected  too  far 
into  the  street,  but  suflioient  room  was  left  for 
carts  to  pass;  a  heavy  machine  was  placed 
inside  the  hoarding,  and  close  to  it.  A  cart 
in  passing  struck  against  the  hoarding,  and 
knocked    down    the    machine    against    the 


plaintiff,  a  workman  employed  by  the  defend- 
ant. The  plaintiff  had  previously  made  some 
complaint  of  the  position  of  the  machine  to 
his  master,  but  voUintJirily  continued  to  work, 
though  the  machine  was  not  moved: — Held, 
that  there  was  no  evidence  to  go  to  the  jury 
of  the  master's  liability.  Assap  v.  Yates^  2 
H.  &  N.  708;  27  L.  J.,  Exch.  156. 

A  workman  employed  with  others  in  sink- 
ing a  pit,  being  at  the  bottom,  was  injured 
by  the  fall  of  a  tub  of  water,  which  was  being 
drawn  up  by  machinery.  Evidence  was  given 
that  the  tackle  was  im[)erfect,  not  being 
pulled  with  a  safe  hook,  and  t!)at  a  jiddy 
should  liave  been  used.  He  worked  with  the 
hook,  making  no  complaint  of  it;  a  jiddy  had 
been  provided  by  the  master,  who  had  directed 
that  It  should  be  used  when  earth  was  raised. 
In  his  master's  presence  he  had  complained 
that  the  jiddy  was  not  used  for  water.  The 
master  was  at  the  workings  several  times  each 
day: — Held,  that  the  master  was  not  liable; 
first,  because,  assuming  the  injury  to  have 
arisen  from  the  defect  of  the  hook,  the  work- 
man himself  voluptarily  used  it,  and  it  was 
not  shown  that  the  injury  was  not  caused  by 
his  own  rashness;  secondly,  beCRU««,  assum- 
ing it  to  have  arisen  from  thb  neglect  ta  ixse 
the  jiddy,  the  master,  having  provided  a 
proper  apparatus,  was  not  liable  for  the  neg- 
lect of  the  fellow-workmen  in  omitting  to  us6 
it.  Griffiths  v.  Gidlow,  8  H.  A  N.  048;  2T 
L.  J.,  Exch.  404. 

The  plaintiff  was  employed  by  th«  defend- 
ant to  oil  dangerous  machinery.  At  the  time 
the  plaintiff  entered  upon  ttie  service  the 
machinery  was  fenced,  but  the  fencing  be- 
came broken  by  accident.  The  plaintiff  com- 
plained of  the  dangerous  state  of  the  ma- 
chinery, and  the  defendant  promised  him  that 
the  fencing  should  be  restored.  The  plaintiff, 
without  any  negligence  on  his  part,  was 
severely  injured  in  consequence  of  the  ma- 
chinery remaining  unfenced : — Held,  that  the 
defendant  was  liable  for  the  injury.  Clarke 
V.  Holmes,  7  H.  &  N.  937;  8  Jur.,  N.  8.  992; 
81  L.  J.,  Exch.  356;  10  W.  R.  405— Exch. 
Cham. 

When  a  servant,  knowing  of  a  defect  in 
machinery  which  he  has  to  work  iu  his  mas- 
ter's employ,  complains  of  it  to  him,  but  con- 
tinues in  the  use  of  it  in  the  reasonable  ex- 
pectation of  its  being  repaired,  and  an  acci- 
dent happens  through  its  defective  condition, 
he  is  not  precluded  from  recovering  against 
his  master.  Holmes  v.  Worthington,  2  F.  &F, 
533-_Wille8. 

Where  work  is  being  carried  on,  part  of 
which  is  unsafe  without  certain  precautions 
which  the  employer  promises  to  provide,  and 
he  goes  away  leaving  general  directions  to  get 
on  with  the  work,  and  in  his  absence  the 
dangerous  work  is  carried  on  before  the  pre- 
cautions have  been  taken,  and  an  injury  re- 
sults to  a  workman  engaged  on  another  part 
of  the  work,  while  knowing  of  the  danger, 
the  latter  cannot  recover  against  the  employer. 
Smith  V.  Howell,  8  P.  &F.  238— Martin. 

A  declaration  by  the  administratrix  of  W. 
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jnpr  royas^  up  the  river  Niger,  paying  him 
at  the  rate  of  50/.  u  month,  commencing  from 
the  Ist  of  December,  1854,  and  also  20/.  |)er 
cent,  on  the  proceeds  of  the  trade.  The 
plaintiff  repliea,  that  he  accepted  the  pro- 
posal. **to  be  paid  501.  a  month,  and  202. 
per  cent,  on  the  net  proceeds  of  the  trade." 
Tlie  plaintiff  received  50/.  a  month  for  seven 
months,  and  afterwards  proceeded  on  the 
voyage  in  command  of  the  vessel,  but  before 
the  expiration  of  the  ninth  month  wrongfully 
abandoned  the  vessel: — Held,  that  the  con- 
tract, whether  taken  as  constituted  by  the 
plaintiff's  letter,  or  by  the  defendant's  letter 
as  explained  by  the  plaintiff's,  gave  a  cause 
of  action  at  the  expiration  of  each  month,  and 
that  the  plaintiff  was  entitled  to  recover  the 
50/.  for  the  eighth  month  on  an  indebitatus 
count.  Taylor  V.  Laird^  1  H.  &  N.  266;  25 
L.  J.,  Exch.  329. 

A  servant  was  retained  for  a  year,  his  wages 
to  be  paid  quarterly;  he  was  dismissed  at  the 
end  of  a  month  from  the  commencement  cf 
the  second  quarter;  he  then,  before  the  ex- 
piration of  the  quarter,  brought  an  action  for 
work  and  labor;  money  was  paid  into  court 
sufficient  to  satisfy  for  the  work  done: — Held, 
that  the  defendant  was  entitled  to  a  verdict, 
as,  at  all  events,  the  plaintiff  could  not  main- 
tain an  action  until  the  end  of  the  quarter. 
8mUh  V.  Haward,  2  N.  «&  P.  432;  7  A.  &  E. 
544;  W.,  W.  &  D.  635;  2  Jur.  232. 

When  recovery  is  barred  by  award  or 
judgment. I — A  declaration  stated,  that,  in 
consideration  that  the  plaintiff  would  enter 
into  the  employ  of  the  defendant,  in  a  certain 
capacity  for  a  year,  at  the  rate  of  live  guineas 
per  week  throughout  the  year,  the  defendant 
undertook  to  employ  him  for  a  year,  and 
alleged  as  a  breach,  that  he  dismissed  the 
plaintiff  from  his  employ  before  the  end  of 
the  year,  without  any  reason  or  probable 
cause.  The  action,  which  was  commenced 
before  the  expiration  of  the  year,  was  referred 
to  an  arbitrator,  who  awarded  to  the  plaintiff 
a  sum  of  money  equivalent  in  amount,  to  tl)e 
wages  which  he  would  have  been  entitled  to 
receive  from  the  defendant  on  tlie  day  the 
action  was  commenced.  No  claim  was  made 
before  the  arbitrator  for  any  compensation  in 
damages  for  the  dismissal,  except  so  far  as 
the  special  count  in  the  declaration,  and  the 
evidence  of  the  employment  and  the  dismisstil, 
might  amount  to  such  a  claim.  The  plaintiff 
having  afterwards  brought  an  acti^m  to  re- 
cover a  compensati<m  in  damages,  in  conse- 
quence of  the  dismissal  from  tiie  defendant's 
employ,  before  the  end  of  the  year: — Held, 
that  the  award  was  a  bar  to  such  action. 
Dunn  V.  Murray,  9  B.  &  C.  780;  4  M.  &  R. 
571. 

A  servant  in  husbandry  being  hired  for  a 
quarter  of  a  year,  entered  the  service,  and  was 
discharged  before  the  end  of  the  quarter;  she 
imrai'diately  sued  her  master  in  a  county  court 
for  dischar;»ing  her  without  reasonable  cause ; 
and  a  verdict  was  given  for  her  mast<;r.  After 
the  quarter  had  elapsed  she  took  out  a  sum- 


mons before  justices  against  the 
recover  the  quarter's  wages: — Bel  i,  tJtat  tlie 
question  to  be  decided  wsis  essex^tisUlr  Ike 
same  in  the  two  courts,  viz.,  wh^tter  tlie  dis- 
charge was  wrongful,  and  that  tUe 
in  the  county  court  was  conclosire 
the  parties.  lioutUdge  ▼.  Hidcfp,  0%  Jar.,  X. 
S.  398;  28  L.  J.,  M.  C.  90;  8  W.  R.  863;  9 
El.  &  £1.  549. 

A   clerk  dismissed  in  the   midcSle    of    a 
quarter  brought  an  action  for  a  wroagfnl  dis- 
missal, the  oeclaration    containing    a  special 
count  for  such  dismissal.     The  jury   mrzis  di- 
rected not  to  take  into  account  the  serrires  ac- 
tually rendered  during  the  broken  quarter,  as 
they  were  not  recoverable  except  under  a 
common  count,  and  they  gave  damages  ac- 
cordingly.     Tlic    plaintiff   then    broog:f.t  a 
second  action  to    recover   under  a  comxnna 
count  for  his  services  during  the  broken  quar- 
ter:— Held,  that  the  action  was  not  msifntain- 
able,  because  the  plaintiff  by  his  former  ac- 
tion on  the  special  contract  had  treated  it  asaa 
open  contract,  and  he  could  not  afterwards 
recover  under  the  common  count  as  for  ser- 
vices under  a  rescinded  contract.      Goodm^m 
V.  Pocock,  15  Q.  B.  576:  14  Jur.  1042;  19  L. 
J.,  Q.  B.  410.     S.  P.,  LiUy  v.  Eiwin,  11  Q.  a 
742;  12  Jur.  023;  17  L.  J.,  Q.  B.  1S3. 

Held,  also,  that  in  the  former  action  the 
jury  ought  to  have  been  directed  to  take  the 
services  rendered  during  the  broken  quarter 
into  account,  in  awarding  damages  under  the 
special  count  for  the  wrongful  dismissal.    lb. 

Two  journeyman  painters  took  out  a  sum- 
mons, i*cturnable  before  a  justice  of  the  peace, 
for  the  recovery  of  a  sum  of  money  alleged 
to  be  due  to  them  for  wi\ges  from  C.,  claim- 
ing also  a  further  sum  as  damages  for  the  de- 
tention of  such  wa^es.  The  justice  heard  the 
summons  under  the  Master  and  Servant  Act, 
1867,  30  &  31  Vict.  c.  141,  s.  9,  anddismis«d 
the  same  upon  the  merits.  They  afterwards 
issued  plaints  in  the  county  court  against  C. 
to  recover  the  wages  alone,  but  judgmeat 
was  given  for  C.  on  the  ground  that  the 
case  was  res  judicata: — Held,  that  the  county 
court  judge  was  right,  and  that  the  justice 
of  the  peace  having  jurisdiction  under  the 
Master  and  Servant  Act,  1867,  ss.  4  and  9, 
and  having  exercised  that  jurisdiction,  the 
matter  was  res  judicata.  Millett  v.  Cclea^n^ 
Dawson  v.  Coleman,  44  L.  J.,  Q.  B.  194;  S3 
L.  T.,  N.  S.  204.    . 

Nature  and  form  of  action.] — If  the  contnct 
between  master  and  servant  is  the  usual  one 
for  a  year,  determinable  at  a  month's  notice, 
the  servant,  if  turned  away  impn)perly,  can- 
not recover  on  a  count  stating  the  contract  to 
have  been  for  an  entire  year;  and  he  cannot, 
on  the  common  count  for  wages,  recover  for 
any  further  |K'riod  than  that  during  which  ho 
has  served.  Arehard  v.  Homer ^  3  C.  &  P. 
349— Tenterden. 

A  performer  at  a  theater,  who  is  to  be  naid 
for  nights  of  performance  on  which  he  aoea 
not  ])erform,  as  well  as  for  those  on  which  ho 
does  perfonn,  should  not  declare  for  work 
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T%*i    1  ckbor,  but  for  arrears  of  salary  as  n  hired 
»'-i- former.     Fraeer  v.  Bu/m^  8  C.  &  P.  704 — 

1 1  A.^  beioff  employed  by  B.  as  a  clerk,  at  a 
«:i>l  tr  V  of  800?.  per  annum,  payable  quarterly, 
i  «  « I  ischarged  io  the  middle  of  a  quarter,  and 
|>£«\  I  iiroportionably ;  he  is  entitlea  to  recover 
ll'&^«  ssilary  for  the  remainder  of  the  quarter, 
U.1A*  lor  a  count  for  work  and  labor.  OandaU 
V.  I^^ontigny,  1  Stark.  198;  4  Camp.  375— 
£.  leiiborouii^h. 

Where  a  declaration  stated  a  contract  of 
For  vice  for  certain  wages  per  annum,  subject 
t<>    l>c  determined  at  a  month's  notice,  and 
wilcfored   that   the    defendant    disuiixSsed   the 
|)l:iiiitiff  without  a  montli's  notice,  by  means 
wlioreof  the  plaintiff  lost  all  the  wages,  pro- 
lix h,  &c    he  might  have  acquired  from  being 
<'OtitiDU0d  in  tiie  service: — Held,  that  he  was 
only   entitled  to  recover,  as  damages,  wages 
for  one  month,  and  that  the  arrears  of  salary 
rlue  to  bim  at  the  time  of  dismissal  could  only 
1x3  rcK^overed  in  an  action  for  work  and  labor. 
JIartUy  v.  Barman,  3  P.  &  D.  5G7;  11  A.  & 
E.  708. 

A  domestic  servant  entered  into  the  de- 
fendant's service  on  the  19th  November.     On 
tliG  15th  January,  her  mistress  caused  tier  to 
be  taken  before  a  magistrate,  on  a  clmrge  of 
stealing  some  small  articles  of  plate.     Tiie 
magistrate  remanded  her  till  the  20th,  when 
she  WHS  again  brought  up  and  discharged.    On 
the  22d  she  went  to  demand  her  clothes  and 
wages,  including  \l.  Is.,  in  lieu  of  a  montlPs 
warning.     The  clefendant  tendered  2Z.  2«.  for 
tlie  two  months'  actual  service,  but  refused  to 
pay  the  additional  guinea: — Held,  that  inas- 
much as  the  placing  her  in  custody,   on  a 
cliarge  that  was  afterwarfis  abandoned,   was 
ui>  dissolution  of  the  contract  of  hiring,  she 
was,    under   the   circnnistances.    entitled   to 
wages  f(ir  the  third   month,  which  Iiad  been 
entered  upon;  and   that  the  whole  might  be 
recovered  under  the  common  count  for  work 
and  lalior.     Sinith  v.  Ki/igHfonij  or  Oainsfard, 
3  Sf  ott,  279;  2  i^odge-*,  10*9. 

A  party  w(H'kiii«r  undj*r  a  yearly  contract  at 
wa.iCfS  jKiyable  quarterly,  havinj^  been  dis- 
charijed  lor  misconduct  after  the  commence- 
ment of  the  quarter,  a<rrced  to  finish  his 
month's  work:— Held,  that,  although  he 
could  nnt  lecovcr  a  quarter's  wages,  still  he 
wsis  entitled  to  a  month's  wages  under  the 
common  count,  nltlmugh  the  particulars  of 
demand  stated  that  he  sought  to  recover 
under  those  counts  for  a  quarterns  work. 
Jlemmv.  Stevieker,  10  M.  &  \V.  553;  12  L. 
J..  E.xch.  17. 

The  additional  month's  wages  to  vrhich  a 
menial  servaut,  hired  by  the  year,  is  entitled 
if  discharged  without  cause  anrl  without  a 
month's  warning,  cannot  be  reeovcred  under 
a  eonunon  count,  but  must  be  declared  for 
i»p<ei:illv.  Fciciiifji  v.  Tintlnll^  1  £xch.  295; 
5  D.  &'L.  190;  11  Jur.  977;  17  L.  J.,  Exch. 
18. 

Where  by  the  terms  of  a  contract  a  service 
to  Ik:  |)erformed  by  A.  for  B.  is  to  be  paid  for 
iu  goods,  A.  cannot  dechurc  for  the  value  of  the 


service,  but  must  sue  on  the  special  contract. 
Keys  y,  Harwood,  2  C.  B,  905;  15  L.  J.,  C.  P. 
207. 

But  if  B.  by  his  own  act  renders  the  deliv- 
ery of  the  floods  impossible,  A.  may  sue  for 
the  value  of  the  service.  So,  if  B.  allows  the 
goods  to  be  sold  under  an  execution  against 
him.     Ih, 

Pleadings,  eyidenoe,  and  trial  of  actions.] 
— A  declaration  stated,  that,  on  the  15th 
October,  1845,  in  consideration  that  the 
plaintiff  would  enter  into  the  .service  of  the 
defendant,  and  serve  him  for  a  certain  time, 
to  wit,  from  the  day  and  year  aforesaid,  until 
the  service  should  be  determined  by  reason- 
able notice  in  that  behalf  on  either  side,  the 
defendant  promised  the  plaintiff  to  retain  and 
employ  him,  and  to  continue  him  in  such  serv- 
ice until  such  service  shouhl  be  detei*mined, 
to  wit,  by  reasonable  notice  in  that  behalf  as 
aforesaid.  Averment,  that  the  plaintiff  after- 
wards entered  into  the  service  of  the  defend- 
ant, and  has  always,  from  the  commencement 
thereof,  been  ready  and  willing  to  remain  and 
concinue  in  his  service;  and  during  all  that 
time  tendered  and  offered  himself  to  serve 
the  defendant.  Breach,  that  he  did  not  nor 
would  continue  the  plaintiff  in  his  service, 
but,  on  the  contrary  thereof,  did  afterwards  re- 
fuse tosuffer  him  to  continue  any  longer  in  his 
service,  and  wrongfully  disci larged  him  there- 
from without  previous  notice  in  that  behalf: 
— Held,  first,  that  it  was  not  necessary  for  the 
plaintiff  to  show  that  he  (;ave  no  notice  to 
determine  the  service.  WUklnwn  v.  Ocuton, 
9Q.  B.  137;  10  Jur.  804;  15  L.  J.,  Q.  B. 
840. 

Held,  secondly,  that  the  discharge  suffi- 
ciently appeared  to  have  been  after  the  com- 
mencement of  the  service.     lb. 

A  declaration  stated  that  in  consideration 
that  the  plaintiff  would  enter  the  service  of 
the  defendant  as  a  cc»mmercial  traveler  for 
one  year,  the  defendant  air  reed  to  employ  him 
in  that  capacity  at  a  yearly  salary,  and  to  con- 
tinue him  in  such  service  for  (me  year. 
Breach,  that  the  defendant  wrongfully  dis- 
missed the  plaintiff  before  the  expiration  of 
the  year.  At  the  trial  it  appeared  that  by 
the  usage  of  trade  such  yearly  hiring  might 
be  put  an  end  to  by  either  parry  givini;  three 
month's  notice: — Held,  that  the  contract  was 
incorrectly  descril>ed,  and  that  the  objection 
W21S  properly  raised  by  non  assumpsit.  Meta- 
ner  v.  Bolton,  9  Exch.  518;  2  C.  L.  R.  685. 
See  also  Wh^^Ur  v,  Bfitidge.  9  Exch.  668;  3 
C.  L.  U.  1077. 

Under  the  plea  of  non  assumpsit  to  a  count 
on  a  quantum  meruit  for  services,  the  .de- 
fendant msiy  show  what  the  services  wert 
worth,  and  the  jury  give  damages  accord- 
inglv.  Smith  v.  JIaioaril  2  N.  &  P.  482;  7 
A.  &  E.  544;  W.,  W.  &  D.  635;  2  Jur.  232. 

A.  entered  into  an  agreement  with  B.  and 
C.  to  serve  them  for  seven  years,  at  fixed 
wages,  at  the  rate  of  three  guineas  weekly; 
the  party  m:ikiii!{  default  to  pay  to  the  other 
500/.  by  way  or  in  nature  of  specific  damages. 
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A.  was  dismissed,  he  became  bankrupt,  anri 
after  his  bankruptcy  brousf* it  an  action  on  the 
ai^reement,  to  which  B.  and  C.  pleaded  his 
bankruptcy: — Hehl.  that  this  plea  was  iin 
nnswcr  to  the  action, for  that  the  ri«fht  of  iiction 
in  respect  of  this  bre^ich  of  the  a«?rei*ment 
passed  to  his  nssi^jnees.  Beckham  v.  Drake^ 
2  H.  L.  Cas.  579;  lajur.  921. 

'i'o  an  action  for  work  and  services,  the 
defendant**  pleade<l  that  the  chiim  was  in 
respect  of  wages  for  work  done  by  the 
plaintiff,  as  master  of  a  l>oat  u»ed  by  the 
defendnnis  for  the  carria<ife  of  goods,  they 
beinp:  common  carriers,  and  that  it  wiia  agreed 
that  the  phiintilf.  as  nuister  of  the  boat,  should 
be  chiir^eable  for  all  pilferings,  losses,  and 
damages  to  goods  under  his  ciiargc,  and  that 
the  amount  should  be  deducted  from  his 
wages,  and  migiit  be  pleaded  as  a  set-off. 
Tiie  plea  allegeil  the  pilferage  of  a  pipe  of 
wine,  while  uu>ier  the  plaintiff's  charge,  and 
claimed  to  set  off  the  damages  sustained  by 
the  defendants  in  consequence  against  the 
plaintiffs  claim: -Meld,  that  the  plea  was 
bad.  as  amoinitin«jC  to  the  general  issue. 
Cleieorth  v.  Pickfoid,  8  D.  P.  C.  87:$. 

In  an  acti<m  by  a  servant  for  dismissing 
liim  during  the  p(>riod  for  which  he  was 
hireil,  the  declaration  stated  that  the  defend- 
ant ivfu'^ed  to  permit  the  plaintiff  to  continue 
in  his  service  during  the  term,  and  wrong- 
fully dismiHsed  him"  therefrom.  Plea,  that 
before  the  discharge  and  dismis^l,  the  plaint- 
iff conducted  himself  in  an  improper  and  a 
di*<obedient  manner,  and  disohuycd  the  de- 
fendant's lawful  orders,  without  this,  th;tt  he 
wrcmgfully  dismissed  and  discharged  the 
plaintiff  without  reasonable  cause: — Held, 
that  although  the  plea  might  be  bad  on 
special  demurrer,  as  putting  in  issue  an  im- 
material allegation  in  the  declaration,  yet  as 
issue  had  been  taken  on  the  plea,  the  plaint- 
iff's misconduct  as  well  as  the  fact  of  his 
dismissid  was  in  issue,  and  consequently  that 
evideuce  of  such  misconduct  offered  at  the 
trial  by  the  defendant  was  improperly  re- 
jected, and  that  the  onus  of  such  proof  lay 
on  the  defendant.  Lush  v.  Russell  1  L.,  M. 
&  P.  389;  5  Exch.  203;  7  D.  &  L.  228;  14 
Jur.  435:  19  L.  J.,  Exch.  214. 

To  an  action  for  wrongfully  discliarging  the 
plaintiff  from  the  defendants'  service,  as  a 
travel(?r  and  salesman,  the  defendants  pleaded 
that  the  plaintiff  refused  to  obey  their  lawful 
and  reasonable  commands  with  reference  to 
the  plaintiff's  conduct  and  proceedin;iS  in  their 
employ,  and  that  the  plaintiff  received  from 
customers  of  the  defendants  moneys  which  he 
wrongfully  appropriated  to  his  own  use, 
wherefore  the  defendants  did,  by  reason  of 
the  premises,  refuse  to  continue  the  plaintiff 
in  their  employ,  and  therefore  discharged 
him.  At  the  trial  it  was  proved  that  the 
plaintiff  had  mistippropriatcd  the  defendants' 
moneys,  but  the  fact  of  such  misappropria- 
tion was  not  known  to  the  defendants  until 
after  they  had  discharged  hmi: — Held,  that 
the  defendant,  havinir  justifiable  cause  for  dis- 
charging the  plaintiff,  the  judge  was  wrong 


iif  leaving  it  to  the  jury  to  say  whetlier  they 
dischariied  him  for  that  cause,  f«»rt lint  th«r 
motive  an<t  intention  were  not  ia  issue  aider 
the  replication  de  injuria  Spotsaaod  v.  Bar* 
row,  5  Exch.  110;  19  L.  J.,  Excli.  2Jii- 

A    declanuion     stated     that    the     pbuot- 
iff    agreed    with   the  defenduntH  to     «N-t    as 
their  sal'Tsman   for  one  year,  and  nr»t   t«»  be 
connected  with  any  other  house  in dis^ffc^w^ 
of  their  gf>ods,  and  that  they  Hgretni  it»  ^nj 
the  plaintiff  200^.  for  such  servitade  :    thai 
the   plaintiff    entered   into    the   defcii«Uiiji's 
emfdoy  and  continuc^d  therein,  and  wi»s  -^^ 
cotmectOil   with  any  other  house,  aiul    luJ 
always,  until  the  expiration  of  one  year  ivom 
the  agreement,  been  ready  and  willla^.  and 
offered  to  remain  in  such  employ,  an<l  i>«><  to 
be  connected  with  any  «>ther  house.    Urewfc, 
that   the  defendants  would   n<*t  suffer    the 
plaintiff  to  act  as  sidesman  for  the  remaindier 
of  the  year,  but  dischurgetl  the  plaintiff,  and 
had    not    pad    the    200/.     The    defen  iants 
pleaded,  as  to  the  non-|)ayment  <»f  the  "iO^^ 
that   after  the  plaintiff  ceased  to  be  in  \\wvr 
employ,   and   during   the   year,  the  plaintiff 
ent4?red  into  the  service  of  the  house  of  atber 
persons,  and    became  connected    with  it  ia 
disposing  of  their  goods: — lleM,  liatl.  on  j»i«e- 
cial  demurrer,  as  an  argumentative  denial  of 
the   plaintiff's   readiness  and   willingness  to 
remain  in  defendants' emplov.     Sjtofsouikl  r, 
Barrow,  1  Exch.  804;  5  D.  &  L.  373;  17  L. 
J.,  Exch.  98. 

A  declaration  stated  an  agreement,  whereby 
the  defendant  agreed  to  employ  the  plainti^ 
as  a  journey mai!  baker,  for  four  years,  and  to 
pay  him  weekly  wages,  and  also  additiuaal 
sums  in  the  last  three  years  of  the  ienn. 
Breaches,  that  the  defendant,  before  the  ex- 
piration of  the  term,  wrongfully  discharged 
the  plaintiff  from  his  employ;  that  the  de- 
fendant did  not  pay  the  plaintiff  the  weekly 
wages  for  the  remainder  of  the  terra,  and  titat 
the  defendant  did  not  pay  the  plaintiff  the 
additional  sums  which  he  would  have  lieen 
entitled  to,  if  he  had  continued  in  the  employ 
of  the  defendant.  General  demurrer,  and 
joinder  therein,  to  the  two  hist  breaclies: — 
Held,  that  the  proper  course  was  to  have 
applied  to  a  judge  to  strike  out  those 
breaches,  and  that,  upon  this  record,  thej 
could  not  be  treated  as  surplusage.  LuA  v. 
Busiiell,  4  Exch.  637. 

In  an  action  for  a  breach  of  a  contract  to 
employ  the  plaintiff  for  a  given  time,  charg- 
ing the  defendant  for  having  wrongfully  aiid 
without  reasonable  and  pn»bable  cause  dis- 
missed the  plaintiff,  the  defendant  pleaded 
that  he  did  not  wrongfully,  without  reasoa- 
able  or  probable  cause,  dismiss  the  plaintiff 
as  alleged: — Held,  that  this  merely  put  ia 
issue  the  fact  of  the  dismissal^  the  rest  lieing 
immaterial.  Powell  v.  Bradbury,  7  C.  B.  201; 
13  Jur,  349;  18  L.  J.,  C.  P.  116. 

A  plaintiff  declared  upon  a  breach  of  eon- 
tract,  by  which  the  defendant  agreed  to 
make  her  an  annual  allowance  for  her  main- 
tenance and  instruction,  until  ho  should 
require   her  services  as  a  govorness  of  bis 


MASTER    AND    SERVANT,    11. 


8892 


oliil<lren.     Tl\e    defendant   pleaded,   that  he 
entered  into  tlic  asrrcement  in  the  belief  and 
on   tlie  representation  l)y  the  plaintiff  that  she 
"^wjis    an  honest  and  moral  person,   and  a  fit 
mii<l  proper  person  for  the  situation :  that  the 
^ofondinl   discovered    that  she  liad    hcconie 
Ancl    was  an  im moral  and  dishonest  person, 
atid   M  boily  unfit  and  improper  for  the  situa- 
li<'>r»,  and  u  person  whom  it  would  liave  been 
•ry    improper    and    wrong    to    emi)h)y    as 
verncss  of  l»is  cliildren;  and  that  he  there- 
fore   rescinfU'd    the  contract,    and   gave   her 
n«>ticc: — Held,    that    the   plea    was   bad,    as 
V>ciiiiy  too  general  and  uncertain.     Burgess  v. 
Senumont,  2  D.  &  L.  590;  8  S(;ott,  N.  II.  6G9; 
7  M.  &  a.  962;  9  Jur.  14;  14  L.  J.,  C.  P.  18. 
In  an  action  hy  an  attorney's  clerk,  for  im- 
properly dismissing  him.  plea,  that  he  conspired 
iR'ith  A.,  and,  in  pursuance  of  that  conspiracy, 
vra»  guilty  of  acts  of  misconduct  which  came 
to  the  tlefendant's  knowledge,  who  thereupon 
dismissed   him: — Held,    that,  to  support  the 
pl(!a,  it  was  necessary  for  the  defendant  to 
show    that  he   knew    and    acted    upon    the 
misconduct  when  he  dismissed  the  plaintiff. 
Mercer  v.   Whall,  5  Q.  B.  447;  9  Jur.  57G;  14 
li.  J.,  Q.  B.  267. 

Where,  in  a  de(!laration,  it  was  stated,  that 
by  agreement,  after  reciting  that  tlic  defend- 
ant had  requested  the  plaintiff  to  enter  into 
bis   employment,   it  was  witnessed  that   the 
parties  mutually  agreed  as  follows:  first,  the 
plaintiff  agreed  to  serve  the  defendant  for 
seven  years,  at  a  salary  of  lOOZ.   a  year;  sec- 
ondly, the  defendant  agreed,  during  the  con- 
tinuance of  the  term,  that  he  would   pay  the 
salary,  and  if  the  defendant  should,  from  any 
canse  whatever,  give  up  the  business,  or  not 
require  ihe  plaintiff's  services,  then  he  would 
tise  hi-*  best  en<leuvors  to  procure  for  him  em- 
pl  yment  in  some  similar  business,  at  an  equal 
salary,  or,  in  case  he  should  be  unable  to  do 
so.  the  defendant  would  pay  to  the  plaintiff 
lOOi.  a  year  during  the  residue  of  the  term; 
and  the  declaration  averred  general  perform- 
ance, and  that  the  plaintiff  entered  the  serv- 
ice;   and   that    although   the   plaintiff    was 
ready  and  willing  to  continue,  yet  the  def en  cl- 
an t  would  not  continue  the  plaintiff  in  bis 
employ  until  the  expiration  of  the  term,  but 
dudnt^  the  term   wrcmgfully  discharged  him, 
without  reasonable  or  probable  cause;   and 
although  !h<»  defendant,  during  the  term,  did 
not  nur  woidd  continue  the  plaintiff  in  his 
employ,  but  discharged  him,  yet  the  defend- 
ant did  not  use  his  best  or  any  endeavors  to 
procure,  nor  did  he  procure,  the  plaintiff  em- 
ployment in  some  similar  business,  at  an  equal 
aalnry,   but  had  wholly  failed:— Held,   first, 
thftt  it  was  a  breach  well  assign<'d  to  say  that 
the  defendant  had  not  used  his  best  endeavors 
to  procure  for  the   plaintiff   employment  in 
lorae  similar  business,  and  that  it  was  n^t 
necessary  to  negative  that  the  defendant  had 
piid  a  salary  of   100/.  a  year,  for  that  the 
undcrtakinsf  to  i»se  his  best  en«leavor»  wjis 
absolute  and  tnde|K'ttdeut.  and  that  there  was 
not  merely  an  alternative  undertaking  cither 
to  uw*  his  best  endeavors,  or  to  pay  100/.  a 


vear.     Hust  v.  Nbttidge,  1  El.  &  Bl.   99;  17 
Jur.  278:  22  L.  J.,  Q.  li.  TJJ. 

Held,  secondly,  that  it  was  not  necessary  to 
aver  a  request  by  tho  ])lainliff  to  the  defend- 
ant to  use  his  best  endeavoi*s,  nor  that  he  was 
ready  and  willing  to  accept  a  situation. 
lb. 

Held,  that  a  plea,  that  when  the  plaintiff 
was  discharged  the  defendant  was,  and  thence 
hitherto  has  been,  wholly  unable  to  procure 
for  the  plaintiff  any  «uch  employment,  was 
bad  on  general  demurrer,  for  it  tendend  an 
immaterial  issue,  assuming  a  breach  of  the 
agreement  to  be  charged  in  the  declaration 
which  was  wholly  dilt'ercnt  from  the  breach 
actually  there  assigned.     Ih. 

A  declaration  alleged  that,  in  consideration 
that  the  plaintiff  would  enterinto  the  employ 
of  the  defendant  in  the  capacity  of  European 
correspondent  of  a  newspaper  called  the  New 
York  Courier  and  Inquirer,  until  the  service 
should  be  determined  by  due  and  customary 
notice  on  either  side,  and  for  a  salary,  the 
defendant  promised  to  retain  the  plaintiff  and 
to  pay  the  salary,  and  to  contmuc  him  in 
such  serviee  until  determined  as  aforesaid. 
Breach,  the  wrotigfid  discharge  of  the  plaint- 
iff without  notice,  and  without  reasonai)le  or 
probable  cause.  Plea,  that  the  engagement 
and  promise  were  upon  the  terms  and  con- 
dition that  the  plaintiff  should  by  every 
steamer  from  Liverpool  to  New  York,  forward 
a  letter  to  the  newspaper  office  containing 
European  news;  and  that  while  so  emph>yed 
the  plaintiff  wrongfully  neglected  to  forward 
any  letter  containing  such  news  by  several 
steamers,  wherefore  the  defendant  discharjr^'d 
him.  And  a  second  plea  alleged  the  engage- 
ment to  have  been  upon  the  terms  and  con- 
dition, that  the  plaintiff  might  draw  and 
negotiate  bills  of  exchange  \\\^\\  the  defend- 
ant for  his  salary  when  due,  but  not  for  any 
sum  not  due  or  before  it  was  due;  ami  that 
he  wrongfully  drew  and  negotiated  divers 
bills  of  exchange  for  sums  of  money  not  due, 
which  bills  were  dishonored,  to  the  damage 
of  the  defendant's  credit,  wheref«)re  he  dis- 
charged him: — Held,  that  the  pleas  sliow«d 
only  a  breach  by  the  plaintiff  of  stipid  itions 
in  the  contract,  for  which  he  might  be  liable 
in  a  cross  action  for  damages,  and  wen?  tliere- 
fore  no  bar  to  tlie  action.  -GotUd  v.  11^6///;,  4 
El.  &BI.  933;  1  Jur.,  N.  S.  «2l;  24  L.  J., 
Q.  B.  205. 

A  declaration  stited  that  the  plaintiff 
entered  into  the  service;  of  the  defendant  for 
three  years,  under  an  agreement  that  he,  thi- 
plaintiff,  would,  during  that  time,  use  his 
best  endeavors  to  promote  the  interests  of  the 
defendant,  and  woidd  attend  to  and  carry  out 
all  reasonable  requests: — Held,  in  an  action 
for  a  wrongful  tiismissd,  before  the  end  of 
the  term,  that  a  ple:i  that  the  p'''.itiff  did 
not,  while  in  the?  defendant's  employ,  use  his 
best  ende:ivr»rs  to  promote  the  interests  of  ihe 
d<'fendant,  a*  cordinir  t*>  the  contract,  where- 
fore ho  was  dismissed,  disclosed  a  good  de- 
fense, irdiiuj  v.  Lotnas,  10  Excb.  734;  24 
L.  .1.,  Exch.  150. 
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In  nn  action  for  a  wrongful  dismissal,  there 
bcin<;  H  plea  of  justi  Heat  ion,  thu  plain  tiff  is 
entitled  to  have*  a  verdict  taken  on  that  plea, 
even  althouj;rh  he  would,  on  the  declaration 
alone,  be  liable  to  a  nonsuit,  and  the  defend- 
ant wan  held  to  be  precluded  from  taking 
advantage,  on  the  plea  of  justification,  of  a 
special  contract,  which  he  had  himself  suc- 
ceeded in  excluding,  a^  not  being  in  writing. 
BrcU  V,  Phitipn,  1  F.  &  F.  398— Cockburn. 

A  count  was  framed  on  a  contract  of  hiring 
determinable  on  reasonable  notice,  alleging  a 
breach  in  discharging  the  plaintiff  without 
such  notice.  There  was  a  count  for  work  and 
labor,  to  whicli  the  only  plea  was  nonasAump- 
fiit.  Third  plea  stated  a  discharge  by  the  de- 
fendant for  disobedience  of  orders  in  not 
working  during  harvest  till  eight  o'clock  at 
night.  Fourth  plea  stated  that  the  plaintiff 
unlawfully  quitted  his  work,  and  a  discharge 
by  a  magistrate,  under  4  Geo.  4.  c.  34,  s.  3: 
— Held,  that  the  plaintiff,  having  been  guilty 
of  disobedience  of  orders,  and  unlawfully 
absenting  himself  from  his  work,  so  as  to 
justify  his  discharge,  he  could  not  recover  for 
the  time  of  his  actual  service  on  the  common 
count;  and  that  the  discharge  by  the  magis- 
trate was  sufficiently  the  act  of  the  defendant 
to  entitle  him  to  a  verdict  on  the  third  plea, 
and  on  the  plea  of  non  assumpsit  to  the  com- 
mon count.  Lilly  v.  Elwin,  11  Q.  B.  742;  12 
Jur.  623;  17  L.  J.,  Q.  B.  132. 

A  plaintiff  agreed  to  serve  the  defendant  for 
the  term  of  ten   years,  in  the  capacity  of  a 
brewer;  in  consideration  of  the  premise:?,  and 
of  the  due,  full,  and  complete  service  of  the 
plaintiff,    the  defendant  agreed  to   pay  him 
20^   on  execution  of  the  agreement,  to  fur- 
nish him  with  a  house  and  coals  during  the 
whole  of  the  term  of  ten  years,  and  to  pay 
him  the  weekly  sum  of  2Z.  10«.  during  the 
term  of  ten  years.     The  plaintiff  entered  into 
the  service  under  the  agreement.     Some  years 
afterwards  he  fell  ill,  and  was  unable  to  at- 
tend personally  to  business;  but  during  that 
time  he  instructed  the  defendant  in  the  art  of 
brewing.     The  defendant  refused  to  pay  the 
plaintiff  his   wages  for  the    period    during 
which  he  had  been  ill,  but  retained  him  in 
the  service;  and  after  he  was  able  to  attend 
again  personally  to  business,  paid  him  as  be- 
fore under  the  agreement.     To  an  action  by 
the  plaintiff  to  recover  wages  for  the  period 
during  which  he  had  been  ill,  the  defendant 
pleaded  that  the  plaintiff  was  not,  during  any 
part  of  the  time  for  which  such  wages  were 
claimed,  ready  and  willing,  or  able -to  render 
and  did  not  in  fact  during  any  part  of  such 
time  render,  the  agreed  or  any  service : — Held, 
a  good  plea;  the  readiness  and  willingness  to 
perform  the  service  being  a  condition  prece- 
dent to  the  right  to   wages;  and  the  gist  of 
the  ])lea  being  that  the  plaintiff  willfully  re- 
fused or  omitted  to  serve.     Cucksoti  v.  Stones, 
1  El.  &  Bl.  248;  6  Jur.,  N.  S.  337;  28  L.  J., 
Q.  B.  25 ;  7  W.  R.  134. 

On  showing  cause  against  a  rule  to  enter  a 
irerdict  for  the  plaintiff  on  the  plea: — Held, 
that  the  averment  that  the  plaintiff  was  not 


ready  and  willing,  or  able,  was  not  sapported 
by  his  physical  inability,  for  a  time  only,  and 
not  through  his  own  default,  t<>  attend  per- 
sonally to  the  business;  and  that  tl*e  corn- 
tract  not  having  been  rescinde<]9  the  defend- 
ant was  not  entitled  to  suspend  the  weekly 
payments  during  that  time;  and  the  plainuS 
was  therefore  entitled  to  the  yerdict.      Ih. 

In  an  action  for  wages  as  a  female  servant, 
the  defendant  pleaded  non  assumpsit,  aodtbe 
plaintiff  gave  evidence  of  acts  of  service.  Tbe 
defendant  proposed  to  go  into  evidence  to 
show  that  the  plaintiff  had  cohal>ited  with 
him: — Held,  that  he  might  do  so,  as  this 
went  to  show  that  there  was  no  c^ontract  be- 
tween the  i>arties,  and  not  to  invalidate  any 
contract  on  the  ground  of  illegsJity-  Bred- 
shaw  v.  Haywardy  Car.  &  M.  591 — cJrcssswcli 

In  an  action  for  a  wrongful  dismissal  of  a 
servant,    who   hod  been    retained    under  aa 
annual  salary,  but  had  assented  to  a  proposal 
not  to   be   paid   further  salary   until    works 
should  be  resumed,  which  had  not  in  factbess 
resumed : — Held,  that  it  was  for  the  jary  "> 
say  whether  the  original  contract  had 
put  an  end  to,  and  if  so,  the  defense 
under  a  plea  of  rescission.      Hopkins  v.   Womt 
ostrocht,  2  F.  &P.  308— Wightman. 

In  an  action  for  a  wrongful  dismissal  fron 
an  employment,  the  dismissal  being  justified. 
it  is  for  the  jury  not  only  whether  matter  of 
fact  existed  which  would  be  a  valid  groaad 
of  dismissal,  but  whether  the  dismisMl  was 
bontl  fide  and  really  on  such  a  ground.  Smith 
V.  Allen,  8  F.  &F.  157— Cockburn. 

Amount  of  recovery;  measure  of  damaffBi-] 

— An  agreement  contained  in  letters  was 
entered  into  between  the  plaintiff  and  tbe 
defendant,  by  which  the  former  was  to  be 
employed  by  the  latter  as  **  commissiaa 
agent,  at  a  salary  of  501.  a  year,  the  engage- 
ment to  be  terminated  at  the  expiration  of 
any  year,  on  giving  three  clear  months' 
notice.  ^^  The  terms  as  to  the  duration  of  the 
engagement  and  the  mode  of  terminating  it, 
were  settled  in  the  earlier  letters;  the  amnant 
of  salary  was  agreed  to  in  the  later  letters  ot 
the  scries,  which  later  letters  contained  no 
mention  of  the  three  months^  notice.  The 
plaintiff  entered  on   his  duties  on   1st  ApiiL 

1860,  and   was  discharged   on  25th  March, 

1861,  without  any  previous  notice,  receiving 
only  one  year's  salary.  In  an  action  for  a 
wrongful  dismissal,  in  which  he  claimed  to 
recover  50Z.,  the  amount  of  a  second  year's 
salary: — Held,  tirst,  that  the  arrangement ss 
to  notice,  Avhich  had  been  previously  agieed to, 
was  not  affected  by  the  subsequent  letten 
about  the  remuneration.  M'Kean  v.  Gw2gr, 
7  L.  T.,  N.  S.  828— Exch. 

Held,  secondly,  th  it  the  damages  were  un- 
liquidated, and  the  plaintiff  was  not  entitled 
to  recover  the  whole  of  the  second  year*s 
salary,  but  so  much  as  would  compensate  him 
for  the  loss  of  an  opportunity  of  earning  502., 
against  which  should  be  set  something  for 
the  saving  of  his  time  and  labor  by  lib  not 
having  had  to  earn  it.     lb. 
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3  plaintiff  was  engaged  by  the  defendant 
o   s^Ki  |">'irintend  some  draining  oper»ntions  upon 
113  osit..ite,  at  a  salary  of  2/.   per  week  and  a 
:i<>ixsc»  to  live  in,  or  13^.  p'.r  annum  in  lieu  of 
it,    o.iat1  was  also  to  receive  a  jrift  of  20^.  if  he 
rcznn.i.ned  till  LaJy-dny.     Before  the  expira- 
tion   of  the  term  the  plaintifi  was  wrongfully 
dismissed,   and   ordered  to   leave  the  house 
xvlxiolj  tlie  defendant  had  elected  to  put  him 
into  -  but  he  refused  to  do  so,  and  the  defend - 
fLnt       accordingly    removed    his    goods    and 
C'^xxTiiture  into  a  barn,  from  which  the  plaint- 
iff  niight  have  taken  them  if  he  had  chosen 
to    Ao  so.     During  the  time  that  the  goods 
Grx3   there  the  barn   was  broken  into,  and 
»me  of  the  goods  damaged,  and  70/.  taken 
from  a  bureau.     In  an  action  for  a  wrongful 
dismissal: — Held,  that  in  assessing  the  dam- 
's,  the  jury  had  a  right  to  take  into  con- 
[<lcration  the  gift  of  20/.  which  the  plaintiff 
'ould  have  earned  if  he  had  been  allowed  to 
do  so,  but  not  the  sum  for  the  damage  to  the 
^oods,  or  the  money  lost  from  the  bureau,  as 
tliere  was  no  relationship  of  landlord  and 
tcnnnt  existing,  and  therefore  that  the  de- 
fendant hod  a  right  to  remove  the  goods,  and 
could  not  be  held  liable  for  the  damage  or 
loss  which  happened.     Lake  v.    Gampltell,  5 
L.  T.,  N.  S.  582~C.  P. 

In  estimating  dam  ages  for  the  wrongful  dis- 
missal of  a  servant,  the  jury  should  take  into 
account  the  salary  and  not  any  commission 
obtained  by  him.  Ilartland  v.  Oeoeral  Kx- 
change  Bank,  14  L,  T.,  N.  S.  803— Willcs. 

A  servant  is  not  entitled  to  his  full  salary 
for  the  unexpired  period  of  the  contract  for 
service,  but  that  is  to  be  reduced  by  the 
probabilities  of  his  having  other  employment 
during  such  period.     Ih. 

The  employer  being  a  company,  afterwards 
ordered  to  be  wound  up,  that  fact  also  should 
be  taken  into  consideration  in  estimating  the 
loss  sustained  by  the  servant  through  his  dis- 
missal.    Ih. 

The  director  of  a  mining  company  in 
South  America  agreed  to  employ  the  plaintiff 
as  superintendent  of  mines,  for  three  years,  at 
a  salary  increasing  yearly;  and  the  directors 
were  at  liberty  to  dissolve  the  agreement  at 
any  time,  on  giving  him  twelve  months' 
notice,  or  paying  him  twelve  months'  salary 
in  lieu  of  such  notice,  and  a  reasonable  sum 
towards  defraying  his  expenses  to  England ; 
and,  if  he  served  the  three  years,  he  should 
be  entitled  to  the  expenses  attending  the  re- 
turn of  himself  and  family.  The  directora 
dismissed  him  before  the  expiration  of  the 
second  year,  without  giving  him  notice  or 
paying  him  the  year's  salary : — Held,  that  he 
was  only  entitled  to  one  yearns  salary  from  the 
date  of  his  dismissed,  and  to  his  own  expenses 
for  his  return  to  England;  and  not  to  ex- 
penses incurred  for  the  return  of  his  family, 
or  to  the  sahu'y  which  would  have  accrued 
from  the  time  of  his  dismissal  to  the  end  of 
the  third  year.  French  v.  Brooke,  4  M.  &  P. 
11 ;  0  Bing.  854. 

In  an  action  for  breach  of  an  agreement  to 
employ  tl\c  plaintiff  at  a  salary,  the  jury,  in 


assessing  the  damages,  may  look  to  all  that 
has  happened,  or  is  likely  to  happen,  to  in- 
crease or  mitigate  the  loss  of  the  plaintiff 
down  to  the  day  of  the  trial.  Hoc/ister  v. 
Be  Latour,  2  EL  &  Bl.  678;  17  Jur.  972;  22 
L.  J.,  Q.  B.  455. 

As  to  proceedings  before  justices  against 
master  for  non-payment  of  wages, — see  this 
title,  IV.,  2. 

8.     Support  and  Medical  Attendance  for 

Servant, 

Support  of  servant  becoming  pauper.] — A 
servant  whose  limb  is  fractured  by  a  fall, 
when  sitting  on  the  shafts  of  his  master^s 
"(vagon,  is  a  casual  pauper  in  the  parish  in 
which  he  falls,  and  must  be  supported  and 
cured  at  their  expense,  and  not  at  that  of  his 
master.  Neichy  v.  WUtHhire,  Cald.  527;  2 
Esp.  739;  4  Dougl.  284;  3  B.  &  P.  247. 

Medical  attendance  in  case   of  illness  or 
accident] — Although  a  master  is  not  bound 
to  provide  a  menial  servant  with  medical  at- 
tendance and  medicine  during  sickness,  if  a 
servant  falls  ill,  and  a  master  calls  in  his  own 
medical  man  to  attend    such    servant,    the 
master   will   not   be  allowed   to  deduct  the- 
chnrge   for  such  medical  attendance  out  of 
th  '  servant^s  wages,  unless  there  is  a  speci^kL 
contract  between  master  and  servant  that  be- 
should  do  so.     Sellen  v.  Norman,  4  C.  &  P. 
80 — Gaselee.     But    see     Bex    y.     MHnteriett,. 
Cald.  298. 

A  master  is  not  by  the  general  law  bound' 
to  provide  medical  advice  for  his  servant;  but 
the  cnse  is  different  with  respect  to  an  ap- 
prentice; and  a  master  is  bound,  during  the 
illness  of  his  apprentice,  to  provide  him  with, 
proper  medicines.  Beg.  v.  Smith,  8  C.  &  P. 
153 — Vaughan  and  Patteson. 

As  to  liability  of  master  to  other  pe)^ons 
for  medical  attendance,  <fec.,  upon  servant, — 
see  this  title,  III.,  1. 

4.   Giving  Character  to  SerfKinl, 

Duty  and  liability  of 'master.] — An  action' 
will  not  lie  at  the  suit  of  the  servant  against^ 
his  master  for  not  giving  him  a  character. 
Carrol  v.   Bird,  8  Esp.  201 — Ken  yon.     Andi 
see  Uandley  v.  Moffatt,  21  W.  R.  231;  7  Ir. 
R.,  C.  P.  104. 

If  a  servant  obtains  a  place  upon  the- 
strength  of  a  character,  given  by  his  master, 
and  the  master  afterwards  discovers  circum- 
stances which  induce  him  to  believe  that  the 
character  was  undeserved,  he  is  morally 
bound  to  inform  the  new  master  of  those  cir- 
cumstances, and  the  communication  made- 
concerning  them  is  a  privileged  communica- 
tion. Gardner  v.  Slade,  13  Q.  B.  790;  la. 
Jur.  826;  18  L.  J.,  Q.   B.  334. 

If  a  servant,  when  he  is  taken  into  a  service, 
brings  a  written  character,  and  is  afterwards 
dismissed  for  ill  behavior: — Semble,  that  the- 
master  does  no  wrong,  if  before  he  returns- 
the  chai-acter  to  the  servant  he  w^ritcs  upon^  it 
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that  the  person  was  Afterwards  in  hin  service 
and  disinis-ifd  fi.r  ill  b«'hiivior.  Taylor  v. 
lintau,  7  O.  &  P.  70;  1  M.  &  Uob.  41)6.  See 
llnrreil  v.  EllU.  2  C.  B.  29.5;  l.>  L.  J.,  C.  P. 
18;  and  liogerB  v.  Macita}naray  14  C.  B  27; 
23  L.  J.,  C.  P.  1. 

PunishmoDt  of  false  personation,  pretenses 
or  representations.]— 1  By  32  Geo.  3,  c.  50,  s. 
1,  if  any  perauiior  ifevnommludljaU'ly  jjeraonnts 
auij  TTUinter  or  mUtrcHs^  or  tlie  executor^  admin- 
utrator^  toife,  relation,  hougekeeper,  H'etcaid^ 
ajeut,  or  servant  of  any  anck  inantcr  oj'  mistreM^ 
and  shall,  eitJier  personally  or  in  writing,  gite 
fl'^y  fftlse,  forged  or  counterfeited  character  to 
any  jterson  o/f.  ring  him  or  herself  to  he  hired  as 
a  servant  into  the  service  of  any  person  or  jter- 
sons^  then  and  in  such  e/tse  every  such  person  or 
persons  so  offending  s/iall  forfeit  and  undergo 
the  penalty  or  jmnisfiTnent  hereinafter  mentiotied 
and  in  that  heluilf  provided. 

By  s.  -2,  //'  any  person  or  persons  shall  know- 
i^oUt  '"**^  tc  ill  fully  pretend^  or  falsely  assert  in 
V) riling,  (hat  any  servant  lias  Iteen  hired  or 
retained  for  any  period  of  tim^whatsitever,  or  in 
any  station  or  capacity  whatsoever^  other  than 
that  for  which  or  in  w'tich  he,  she,  or  they  shall 
have  hired  or  retained  such  seitant  in  his^  her, 
or  their  service  or  employment^  or  for  the  service 
of  any  other  ])erson  or  persons,  then,  and  in 
eitlier  of  the  sail  cases,  such  person  or  persons  so 
offending,  shall  forfeit  and  undergo  tlie  penalty 
or  punisliment  hereinafter  mentioned  and  in 
th'tt  befudf  provided. 

By  ».  3,  if  any  person  or  persons  shall  know- 
ingly or  tvillfully  pretend,  or  falsely  assert,  in 
uriting,  that  ony  servant  was  discharged  or  left 
fus^  her^  or  their  service  at  any  other  time  tluin 
that  itt  which  he  or  slie  wfts  discJiargedor  actually 
left  such  service,  or  tltat  any  such  servant  lutd 
nitt  been  hiretl  or  employetl  in  any  previous  ser- 
vice, -contrary  to  truth,  t/iat  t/ien  and  in  either 
of  the  saiil  cases  such  jperson  or  persons  sliall 
forfeit  and  undergo  the  penalty  or  punishment 
hereinafter  mentioned  and  in  t/iat  beluilf  pro- 
tidetL 

By  a.  4,  \fany  person  shall  offer  himself  or 
herself  as  a  servant,  asserting  or  pretending  that 
hear  she  hath  served  in  any  service  in  which 
$ueh  servant  sliall  not  actwUly  have  served,  or 
with  a  false,  forged,  or  counterfeit  eert\ficttte 
of  his  or  her  character^  or  sluiU  in  anywine  add 
to  or  alter,  efface  or  erase  any  word,  date,  mat' 
ier,  or  thing  contained  in  or  referred  to  in  any 
eertifi4:ate  given  to  him  or  her  by  his  or  her  last 
or  former  actual  master  or  mistress,  or  by  any 
oilier  person  or  persons  duly  authorizeil  by  such 
master  or  mistress  to  give  the  same,  t/ien  and 
in  either  of  tlie  s-iid  eases  such  person  or  per- 
sons slioU  forfeit  and  undergo  the  penalty  or 
punishment  Itereinafter  mentioned  and  in  that 
behalf  provided. 

By  8.  5,  (/*  any  person  or  persons^  Jioving 
before  Iteen  in  service,  shall,  wli4n  offering  to  hire 
himsdf  herself,  or  themselses  as  a  servant  or 
uitants  in  any  service  whatsoever,  fabicly  or 
wUfullfi^  pretefid  not  to  have  been  hired  or  re- 
tained in  any  previoue  service  as  a  servant, 
tken  and  in  such  ease  such  person  or  persons 


shall  forfeit  and  undergo  the  penalty  or  ptmub* 
itkent  heninnfter  mentioned  antl  in  that 
proritled. 

By  s.  6,  the  penalty  is  201.,  a-n^ 
in  the  houae  ff  correct it/n,  wit  /  fk^eTft  hAsr^fm 
any  time  pot  exceeding  three  matiikm.  aitd  Mi 
less  than  one  months  until  paiti^ 

By  8.  7,  a  form  of  conviction  is  prveided.] 

As  to  dcfamntion  by  giyiug   characier, — 
sec  Defamation. 

5.  Injury  to  Servant  in   Courme    f>f  Emp^- 

ment. 

(rt)  By  Acts  or  Neiflifjence  of    BtTaster  or  of 
Servant  iiimsclf. 

Principlea   of  liability   or  inmaiaiiity.]  —A 
muster  is  bound  to  take  all   rcasonabfe  pfv> 
cautions  to  secarc  the  stifety  of  his  workniiiL 
Bn/don  v.  Stewart^  2  Macq.   H.  JL-   Csra.  3ft 
8.  P.,  Paterson  v.  W(dlace,  1  Macq.  H.  L.  Cars. 
748. 

It  is  no  answer  to  a  claim  of  damages  hj  the 
surviving  rehitives  of  a  wnrkraanaocideo rally 
killed  ill  a  mine^  *' which  was  not  Id  a  ssie 
and  sufficient  state,"  to  say  that  he  was  attliil 
moment  of  time  in  the  act  of  leaving  the  work 
for  a  purpose  of  his  own.     lb. 

A  miuiter  who  lets  a  workman  down  bis 
mine  is  bound  to  bring  him  up  sxfclT.  even 
thongh  he  comes  up  on  his  own  business,  and 
not  for  that  of  his  master.     lb. 

A  master  of  dangerous  works  is  bonnd  to 
be  cn'cfnl  to  prevent  accidents  to  those  «d- 
plnycd  by  him.  If  his  machinery  or  appara- 
tns  is  not  stanch  and  appropriate,  or  if  lie 
permits  it  to  be  used  without  proper  guairls. 
and  mischief  consequently  arises,  he  will  be 
res|>>nsilile.  Weems  v.  Mathieaon,  4  Maoq.  H. 
L.  Cas.  215. 

All  that  a  master  is  bound  to  do  is  to  pro- 
vide machinery  fit  and  pn>per  for  work,  and 
to  have  it  superintended  by  himself  or  by  his 
workmen  in  a  fit  and  proper  manner.     lb. 

From  the  mere  n>lation  of  master  and  ser- 
vant no  contract  can  be  implied  on  t]i<*partof 
the  master  to  take  due  and  ordinary  e-ire  not 
to  ez|)(»sc  the  servant  to  extraordinary  dnn^er 
and  risk  in  the  course  of  his  emplovmeat 
Riletf  V.  Daxeiulale,  0  II.  &  N.  445;  30 'L.  J., 
Excii.  87 ;  9  W.  R   847. 

In  order  to  render  a  master  liable  for  an 
injury  to  his  servant,  caused  by  the  lireakii^ 
of  a  mschine  belonging  to  the  master,  it  ii 
not  sufficient  to  show  that  the  machine  was 
defectively  constructed,  but  tliere  must  »1^ 
be  evidence  that  the  master  employed  incooh 
petent  persons  to  construct  the  machine. 
Potts  V.  Port  Carlisle  Dock  and  Railway  G*m- 
pany,  8  W.  R  524;  2  L.  T.,  N.  S.  283— Q.  R 
The  owners  of  dangerous  machinery,  who 
by  their  foreman  entploy  a  young  person  aboot 
it  umicquainted  with  its  nature  and  use.  are 
bound  to  take  due  care  that  such  i>cr3on  ii 
duly  instructed  therein;  and  if  they  either 
ne^^lect  this,  or  if  express  direct ion^*  «» 
given  by  tlie  foreman  to  use  the  machtiicry 
in  a  manner  tiiat  must  Icsid  to  danger,  ol 
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<^^^i<-li  tho  yonnpr  pernon  is  not  likely  to  be 
^^1  *  y  nwar.',  tln-y  are  liable  for  any  injury 
'-^^-^T  j^in"!  \ty  such  person  in  the  use  of  the 
rvkim.<:*|  iin»Ty  in  tliiit  manner.  Grizzle  v.  Fronts 
3    TT.    &  F   022— Cockburn. 

1  M%    an  nction  by  a  l5il)orer  tigainst  his  em- 

1^1<>V<T<.  f«»r  an  injnry  ciusvd  by  ti)e  fall  of  a 

sC'«itTo!{l-p()lc,  pnivi'd  to  have  fallen  through 

"^Itcs     rottenness  of  lheen'^1  pur  into  the  earth, 

it     r^ppeared  that  it  Imd  been  in  the  earth  two 

3r«2n.rs,  and  that  though  somw  poles  might  last 

•fcs      lonpr  wiUiont  iM-ing  rotten  others  \v(»nld 

Ti«*"t,  :nid  tliut  no  one  was  employed  fn»m  time 

t-o     time  to  take  up  the  polrs  to  see   if  th«'y 

"wrere  sound: — Held,  that  if  the  jury  thought 

"tlie  iK)le  was  left  in  the  grcmnd  an  nn  reason - 

nl>1f   time   without    examination,    there   was 

ovldi'nee  of  negligence  to  sustain  the  action. 

1W  W  V.  Rennie,  4  P.  &  P.  008— Coi-k burn. 

Where  an  employer,  the  owner  of  premises, 
al1<iws  them  to  remain  nnd  be  useil  fur  the 
•purpose  for  which  they  are  erected  and   de- 
sl<i:n(Kl,  in  a  state  unnafe  nnd  inHufHcient  for 
tliat  ])uq>osc,  and  nn  aecident  occurs  in  the 
\i5«5    of    them,    not    through    the    particular 
¥«a»iner  of  user,  but  by  reason  of  such  unsafe 
and   ]n;;uffieient   state,  he  is  liable   for   any 
ill  jury  thus  caused  to  his  servants  using  them. 
Tlius,  where  an  engineer  had  a  crane  workecJ 
on  a  tramway,  su^iported  on  piers  of  brick- 
Tvnrk,    whicli    were  of  insnfReient   strength, 
ami  which  gave  way,  and  thus  caused  an  acci- 
dent to  one  of  the  men  engjiged  in  wrirkmg 
tlic  cnmc: — Held,  that  there  was  evidence  of 
n<*gligcnce,  for  which  (he  emplover  was  liable. 
Fdtl^m  V.  England,  4  P.  &  Y.  460— Cock- 
bum. 

A  chain  broke,  partly  from  wear  nnd  partly 
from  bnd  welding,  nnd  injured  the  servant 
using  it.  Ilis  master  had  not  had  it  examined 
or  tested,  although  there  are  well-known 
methofls  for  doing  so:— Held,  that  the  master 
was  liable  for  the  iniury  caused  to  the 
servant.  Murphy  v.  Phillips,  24  W.  R.  647; 
85  L.  T.,  N.  8.  477-Exch.  Div. 

Masterhi  knowledge  of  danger  or  personal 
interference.] — A  master  is  responsible  to  his 
servant  for  an  injury  received  in  the  course  of 
his  *ervice,  if  it  is  shown  to  have  been  occa- 
sioned by  the  personal  negligence  of  the  mas- 
ter. Such  negligence  may  be  brought  home 
to  (he  master,  by  showing  either  his  personal 
interference  to  be  the  cause  of  the  ticcident, 
or  that  he  negligently  retained  incompetent 
servants,  whoso  incompetency  was  the  cause 
of  the  accident;  but,  in  the  absence  of  a 
special  contfact,  t!ie  miudier  is  not  liable  for 
an  accident  not  proved  to  have  been  ocea- 
tioned  by  his  iiersonal  negligence.  Ortiumd 
V.  Hdland,  £1.,  Dl.  &  El.  103. 

A  master  is  not  liable  to  an  action  at  the 
suit  of  his  servant,  for  an  injury  sustained  by 
the  latter,  caused  by  tlie  breaking  down  of  a 
carriage  in  which  the  servant  was  riding  on 
his  master*s  business,  through  a  defect  in  the 
carriage  of  which  the  master  was  not  aware. 
PrieaUey  v.  Finoler,  8  M.  &  W.  1;  M  &  H. 
m\  1  Jur.  087. 

A  declaration  stated  that  the  plaintiff  was 


a  servant  of  the  defendant  in  his  tnide  of  a 
butcher;  that  tlie  defendant  «lesired  and 
directed  the  plaintiff  to  go  with  and  take 
good's  of  the  defendant  in  a  van  of  the  de- 
fendant tlien  used  by  him.  and  c  ludueied  by 
another  of  \\\a  servants,  in  carrying  goo'ls  for 
him  upon  a  certain  journev;  that  the  plaintiff, 
in  pursuance  of  sueh  desire  and  tllrection, 
aecordin'^ly  cr)nimcnoefl  and  was  proceeding 
and  being  carried  and  conveyed  l»y  t  le  van, 
with  the  goods;  and  it  became  the  drfendant's 
duty  to  use  pr«»p''r  care  that  the  van  should 
be  in  a  proper  state  of  repair,  arul  should  not 
be  overloaded,  and  thai  the  plaintiff  should 
be  safely  and  securely  carriJ'd  thereby;  never- 
theleMH,  that  the  defendant  did  not  use  proper 
care  that  the  van  should  not  l)e  overloaded, 
or  that  the  plaintiff  should  be  safely  and 
securely  carried;  in  consiMjuenco  of  the 
neglect  of  which  duties  the  van  gave  way 
and  broke  down,  and  the  plaintiff  was  thrown 
on  the  ground  and  his  thi^fh  fractured:— 
Held,  fir-*t,  that  it  was  8»ifficiently  to  be  col- 
lectetl  from  the  declaration  that  the  defend- 
ant directed  the  plaintiff  to  go  in  the  van; 
but,  secondly,  that,  even  in  that  case,  the 
action  was  not  maintMinahle.     Tb. 

A  ccmnt  alleged  that  one  of  the  defendants 
was  a  contraetor  for  the  supply  of  Ix'cf  to  the 
navy,  and  the  other  his  foreman,  having  the 
control  and  management  of  the  supply  of 
cattle,  and  of  the  slaughter  of  the  same;  that 
it  was  the  duty  of  the  defendants  to  take  care 
that  sound  and  healthy  beasts  should  be  sup- 
plied and  slaughtered,  and  that  none  others 
should  bo  supplied  for  the  purpose;  yet  that 
they  supfdied  and  slaughtered  diseawnl  cattle, 
whereby  the  plaintiff,  who  was  employe<l  to 
cut  up  the  carcasses  of  the  cattle,  became 
infected  with  the  disease  of  the  cattle.  A  sec- 
ond count  alleged,  that  the  defendants,  by 
representing  slaughtered  carcasses  of  cattle  to 
be  sound,  caused  and  procured  the  plaintiff 
to  cut  up  the  same;  that  the  beasts  were  un- 
sound and  diseased,  whereby  lie  contracted  the 
disease  and  was  permanently  injured:- -Held, 
that  the  counts  were  bad.  Daviea  v.  England, 
10  Jur.,  N.  S.  1235;  83  L.  J.,  Q.  B.  831. 

A  third  count,  stating  that  the  defendants, 
well  knowing  that  certain  ciircasses  of  slaugh- 
tered caitle  were  di.-<eased  and  dangerous  to 
persons  cutting  up  the  same,  inviied  and  em- 
ployed the  plaintiff,  who  wais  ignorant  of  the 
diseased  state  of  the  carcasses,  to  cut  up  the 
Kime;  that  he,  not  knowing  the  promisees,  did, 
on  the  invitation  and  request,  and  on  the  em- 
ployment of  the  defendants,  cut  up  the  car- 
casses, whereby  he  became  infected  and  was 
injured,  is  a  good  coimt.     lb. 

The  principle,  that  a  servant  sustaining 
an  injury  from  the  negligence  of  a  fellow- 
servant,  while  engaired  in  the  common  em- 
ployment, cannot  recover  in  an  action  against 
rhe  common  master,  does  not  exempt  from 
liability  a  master  who  himself  takes  part  in 
the  servants  work  and  while  so  doing  Injures 
the  servant  through  negligence.  Aahmx  ▼• 
Stanwix,  8  El.  <fe  f  1.  701 ;  7  Jur.,  N.  8.  467; 
80  L.  J.,  Q.  B.  183;  4  L.  T.,  K.  8.  85. 
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fore,  althougli  B.  served  under  the  agreement 
till  April,  1836,  when  he  left  the  service  and 
worked  for  the  defendant,  who  was  shown  the 
agreement  in  question,  and  warned  that  B. 
was  the  plaintiff^s  hired  servant,  tliat  in  an 
action  against  the  defendant  for  harboring 
the  plaintiff^s  servant,  it  was  competent  to 
the  defendant  to  show  that  the  contract  of  hir- 
ing was  altogether  void,  under  29  Car.  2,  c. 
3,  e.  4.  Sykes  v.  Dixon,  1  P.  &  D.  463;  9  A. 
&  E.  693;  1  W.,  W.  AH.  120. 

In  order  to  support  an  action  for  enticing 
away  the  plaintiff^s  servant,  it  is  sufficient  if 
a  contract  of  service  can  be  implied  from  the 
position  in  which  the  plaintiff  stood  towards 
the  person  enticed  awny.  Therefore,  where 
the  plaintiff  was  a  publican,  and  his  daughter 
lived  with  him,  nnd  acted  in  the  capacity  of 
barmaid,  but  without  any  express  contract  of 
service,  and  was  induced  by  the  defendant  to 
leave  the  plaintiff's  house: — Held,  that  it 
might  be  inferred  from  the  circumstances  of 
the  case  that  the  relation  of  master  and  ser- 
vant existed  between  the  plaintiff  and  his 
daughter,  and  that  therefore  the  plaintiff  wns 
entitled  to  sue  the  defendant  for  enticing  his 
daughter  away.  Evaru  v.  Walton^  15  W.  R. 
1062;  36  L.  J.,  C.  P.  807;  2  L.  R.,  C.  P.  615; 
17  L.  T.,  N.  8.  92. 

A  declaration  by  the  lessee  of  a  theater, 
alleged  in  the  first  and  second  counts  that  W. 
contract-ed  with  the  plaintiff  to  sing  at  his 
theater,  and  not  elsewhere,  during  a  certain 
term,  without  the  plain  tiff  ^s  consent,  and  that 
the  defendant,  during  the  term,  maliciously 
enticed  and  procured  W.  to  depart  from  her 
contract,  against  the  will  of  the  plaintiff, 
whereby  W.  refused  to  sing  for  the  plaintiff 
at  his  theater  during  the  term.  A  third 
connt  alleged  that  W.  had  been  hired  by  the 
plaintiff  as  and  was  his  dramatic  artiste  for  a 
term,  and  that  the  defendant  maliciously 
enticed  and  procured  her  to  depart  from  her 
employment  during  the  term: — Held  (by 
Wightman,  J.,  Erie,  J.,  and  Crompton,  J.), 
that  the  action  was  maintainable  at  common 
law,  as  the  maliciously  procuring  W.  to  break 
her  contract  was  a  wrongful  act,  from  which 
damage  accrued  to  the  plaintiff;  that  the 
rule  of  law  giving  a  remedy  for  enticing 
away  servants  is  not  confined  to  menial 
servants,  or  to  such  as  fall  within  the  Statute 
of  Laborers  (23  Edw.  3),  but  extends  to  all 
cases  where  there  is  an  unlawful  or  a 
malicious  enticing  away  of  a  person  employed 
to  give  his  exclusive  personal  services  for  a 
given  time,  under  the  direction  of  the 
employer,  who  is  injured  by  the  wrongful 
act,  and  that  the  action  for  maliciously  per- 
suading a  servant  to  quit  his  service  is  main- 
tainable wherever  there  is,  at  the  time  of  the 
persuading,  a  binding  contract  of  hiring  and 
service  existing  between  the  two  parties, 
whether  the  service  is  then  actually  subsisting 
ornotw  LwrdeyY,  Gye^  2  EI.  &  Bl.  216;  17 
Jur.  827;  22  L.  J.,  Q.  B.  463. 

Semble,  per  Crompton,  J.,  that  the  con- 
tract need  not  be  for  exclusive  service,  nnd 
that  an  action  will  lie  for  maliciously  inducing 


another  to  break  a  contract  cf  any  dt 
whun'by  damnge  acciucs  to  the  party 
whom  ttio  contract  hiis  been  made.    /ft. 

But,  by  Coleridge,  J.,  that  the 
or  procuring,   whether  malicioosly  or  Bat,t 
free  contracting  party  to  break  his  ccntnV 
to  the  damage  of  the  party  with  whoa  1«  fail 
contracted,    is  not  actionnble;    the  pxtfA 
rule  of  the  law  being  to  eotiffne  the  rcDeiff 
for  breaches  of  contract  to  the  contract 
parties.     That   between   master  nnd  sermt 
there   is  an  exception  to  this  law,  fooodri 
solely  on  the  Statute  of  Laborers,  and  XmkH 
by   it,  and  that  W.  not  falling  witiiii  tte 
class  of  persons  provided  for  in  that  statol^ 
the  action  was  not  maintaimtble.     fk 

Pleadings  in  aotiotis.]~In  an  action  fortk 
seduction  of  tlie  plaintiff^s  daiigtiter and  kt*  \ 
vant,  the  plea  of  not  guilty  puts  in  isaetbe 
fact  of  seduction  onlv,  and  not  tlie  ivid 
service.  Torrence  v.  GibOins,  D.  ft  M.  236; 
5  Q.  B.  297;  7  Jur.  1158;  13  L.  J.,  Q.  &. 31 

Measure  of  damages.! — In  an  action  f«a- 
ticing  away  the  pluintiff^s  serrants,  tbeiKB- 
ure  of  damages  is  not  to  be  ascertained  fttbe 
actual  loss  which  he  sustained  attbetne, 
but  for  the  injury  done  him  by  caoaingtiiaft 
to  leave  his  employment.  Gunler  v.  Adtr,  i 
Moore,  12.  S.  P.,  Z)/awi v.  BeU,  1  Stait W; 
5  M.  &  S.  108. 

3.  Injuries  to  SertanU  hy  Third  PerwL 

Right  of  action  of  master.] — A  master  oij 
maintain  an  action  for  debauching  his sermt, 
though  he  is  no  way  related  to  her  la  blood. 
Fores  v.  Wilson^  Peake,  65— Kenyon. 

So  he  may  justify  an  assault  in  preventiBg 
his  servant  from  being  .beat«n.  I^eMt 
Bead,  Lofft,  215. 

If  the  plaintiffs  son,  who  was  in  fact  to 
servant,  in  delivering  parcels  from  a  staff 
coach,  receives  an  injury,  by  which  tbefitiw 
is  deprived  of  his  services,  the  father  is  not 
entitled,  as  part  of  the  damages,  for  io£  of 
his  son's  services,  to  have  compensation  for 
the  injury  done  to  his  parental  feeliofs. 
Flemington  v.  SmitJiers,  2  C.  &  P.  ^^ 
Abbott. 

The  plaintiffs  sued  the  defendant  in  «« 
for  loss  of  services  of  their  traveler  from  to 
accidental  collision  with  the  defendants- 
Held,  that  the  action  was  miuntaioabie,  aw 
the  damages  not  too  remote,  though  case  aad 
not  trespass  would  have  been  the  prop 
remedy  nad  the  servant  been  the  plaiotift 
Martinez  v.  Oeber,  3  Scott,  N.  R  386;  3M.4 
G.  88 ;  5  Jur.  463. 

Held,  also,  that  the  plaintiffs  need  not  «1- 
lege  in  their  declaration  that  the  servant  was 
hired  at  wages  or  salary.     Ih, 

A  master  cannot  maintain  an  action  pcf 
qiod  servitium  amisit  against  a  wilwny  com- 
pany for  an  injury  to  his  servant,  Halite* 
passenger  on  the  railway,  caused  by  neglect 
of  their  duty  to  safely  cnrry  the  servant  ao- 
cording  to  their  contnict  with  him  assocu 
passenger,  unless  the  master  wasap^?^. 
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the  contract.  Alton  ▼.  Midland  liailtiay  Com- 
pamj,  19  C.  B.,  N.  S.  213;  11  Jiir.,  N.  S. 
072:  84  L.  J.,  C.  P.  202;  13  W.  R.  018;  13 
L.  T.,  N.  S.  703. 

A  servant  took  a  ticket  to  travel  on  a  rail- 
way, and  was  injured  on  his  joarney  through 
the  negligence  of  the  railway  company.  The 
master  brought  nn  action  against  the  company 
for  the  loss  of  his  servant^s  services  through 
their  negligence;  but  there  wus  no  contract 
between  the  railway  company  and  the  mas- 
ter :~Held,  that  inasmuch  as  the  servant  was 
injured,  not  by  a  simple  wrong,  but  by  a 
wrong  arising  out  of  a  breach  of  duty  im- 
posed on  the  railway  company  by  their  con- 
tract with  the  servant,  the  action  was 
founded  on  the  contract. and  would  not  lie.  lb. 

A  master  cannot  maintain  an  action  for  in- 
jaries  which  cause  the  immediate  death  of  his 
servant.  Oabomv.  Cfiilett,  8L.  R,  Exch.  88; 
42  L.  J.,  Exch.  63;  21  W.  U.  400;  28  L.  T., 
N.  8.  197. 

To  a  declaration  against  the  defendant  for 
injuries  caused  to  the  plaintiff^s  daughter  and 
servant,  by  the  negligent  driving  of  the  de- 
fendant's servant,  by  reason  whereof  she  after- 
wards died;  claiming  as  special  damage  the 
loss  of  ber  services,  and  her  burial  exiienses, 
the  defendant  pleaded  that  she  was  killed  on 
the  spot;  and  a  second  plea  that  the  acts 
complained  of  amounted  to  a  felonious  act, 
and  that  the  person  committing  them  had  not 
been  prosecuted: — Held,  (by  Kelly,  C.  B., 
and  Pigott,  B. ;  Bramwell,  B.  dissentiente), 
that  the  first  plea  was  good ;  and  (by  the  whole 
court),  that  the  second  plea  was  bad.     /5. 

As  to  action  for  seduction  of  servant, — see 
Infaict* 

4.  Injuries  to  Third  Persons  by  Servants, 
(a)  Liability  of  Master. 

Principles  of  liability  or  immunity.] — ^For 
complaints  by  the  public  the  master  is  re- 
sponsible. Thus,  if  a  servant  drives  his 
master's  carriage  over  a  bystander;  or  if  a 
gamekeeper,  employed  to  kill  game,  fires  at  a 
hare  so  as  to  shoot  a  bystander;  or  if  a  work- 
man employed  in  building  negligently  drops 
a  stone  from  the  scaffold  and  so  hurts  n  by- 
stander; in  all  these  cusoa  the  bystander  is 
entitled  to  claim  reparation  from  the  master, 
because  the  master  is  bound  to  guarantee  the 
public  against  all  damage  arising  from  the 
wrongful  or  careless  acts  of  himself  or  of  his 
servants.  Bartonsliill  Coal  Company  v.  Reid^ 
3  Macq.  H.  L.  Cas.  266;  4  Jur.,  N.  S.  767. 

In  all  cases  where  a  master  gives  the  direction 
and  control  over  a  carriage  or  an  animal  to  a 
rational  agent,  the  master  is  only  responsible 
in  an  action  on  the  case  for  want  of  skill  or 
caro  of  the  agent.  Sharrod  v.  London  and 
Iforth- Western  Railway  Company^  0  Bailvv. 
Cms.  2^50;  7  D.  &  L.  213;  14  Jur.  23;  20  L.  J., 
Exch.  185. 

A  railway  train,  driven  at  the  rate  of  forty 
miles  nu  hour,  according  to  the  general  di- 
rections of  the  railway  company  to  the  driver, 


ran  over  and  killed  some  sheep,  which  had 
strayed  on  the  line  in  consequence  of  the  de- 
fective fences  of  the  company : — ^^Held,  that 
the  train  being  under  the  direction  and  con- 
trol of  a  rational  agent,  the  company  was  not 
liable  in  trespass  for  the  injury,  but  that  the 
proper  form  of  action  was  by  action  on  the  case, 
either  for  permitting  the  fences  to  be  out  of 
repair,  or  for  directing  the  servant  to  drive  ut 
such  a  rate  as  to  interfere  with  the  right  of 
the  sheep  to  l>e  on  the  line  of  railway.     1  b. 

A  muster  is  not  liable  in  trespass  for  an  in- 
jury done  without  his  knowledije  by  his  ser- 
vant, though  11  the  course  of  his  employ. 
Gordon  v.  Rolt,  4  Exch.  365;  7  D.  &  L.  87; 
18  L.  J.,  Exch.  432. 

A  declaration  which  charges  the  defendant 
with  having  negligently  driven  his  cart 
against  the  {)Iaintiff^s  horse,  is  supported  by 
evidence  that  the  defendant's  servant  drove 
the  cart.     Brucker  v.  Fromont,  6  T.  R.  650. 

According  to  the  principles  of  English  law 
the  responsibility  of  a  master  for  the  negli- 
gence of  his  servant  is  founded  on  the  pre- 
sumption that  the  owner  chooses  his  servant, 
and  gives  him  orders  which  he  is  bound  to 
obey.  The  Ualtey,  18  L.  T.,  N.  S.  870;  10 
W.  U.  «08;  2  L.  li,  P.  O.  103;  37  L.  J., 
Adm.  33;  5  Moore  P.  C.  C,  N.  S.  262. 

C.  owned  a  mischievous  dog  which  was 
kept  at  his  staibles  under  the  care  and  control 
of  bis  coachman,  who  knew  the  dog  to  be 
mischievous.  C.  supposed  the  dog  to  be 
quite  harmless.  B.  having  been  bitten  by  the 
dog,  and  having  brought  an  action  for  the 
injuries,  the  judge  directed  the  jury  that  thei*e 
was  evidence  of  the  scienter,  since  the  knowl- 
edge of  such  a  servant  was  enough  to  make 
the  master  liable : — Held,  that  the  direction 
was  right.  Baldwin  v.  Casella^  41  L.  J., 
Exch;  107;  7  L.  R.,  Exch.  32o;  21  W.  R.  10; 
28L.  T.,  N.  a  707. 

From  what  employment  or  authority,  or 
other  contract  or  relationship,  liability  as 
master  arises.] — ^The  defendant  employed  P. 
to  clean  out  a  drain  which  was  on  the  defend- 
ant's land.  P.  was  not  in  the  defendant's 
service,  but  was  a  common  laborer,  selected 
by  the  defendant  on  account  of  his  having 
dug  the  drain  originally.  P.  cleaned  out  the 
drain  without  assistance  from  any  other  per- 
son, and  without  the  further  direction  or  in- 
spection of  the  defendant.  He  received  five 
shillings  for  the  job  from  the  defendant.  In 
the  course  of  cleaning  out  the  drain,  P.  took 
up  part  of  an  adjoining  highway  and  replaced 
the  same  in  an  improper  manner  and  with  in- 
sufficient materials,  in  consequence  of  which 
the  plaintiff's  horse,  passing  along  the  high- 
way, was  injured: — Held,  that  under  these 
circumstances  P.  was  not  an  independent 
contractor,  but  was  acting  as  tiio  servant  and 
under  the  control  of  the  defendant,  and  con- 
scqjicntly  that  tho  d(»fcndant  was  responsible 
for  tho  injury.  Sadler  v.  Henlock,  4  El.  &BI. 
570;  8  C.  L.  R.  700;  1  Jur.,  N.  S.  677;  24  L, 
J.,*Q.  B.  13S. 

The  defendants  sent  a  bar^je,    under   the 
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managei&ent  of  their  lightcrmnn,  to  a  wharf, 
for  the  purpose  of  being  loaded.  He  was  un- 
able to  get  up  to  it,  in  consequence  of  n  barge 
belonging  to  the  plaintiff  lying  in  the  way, 
without  any  one  in  charge  of  it.  Tlie  fore- 
man of  the  whnrf  told  him  to  shove  the  other 
barge  awny,  as  it  had  no  business  there,  and 
to  bring  his  alonsfside.  He  then  moved  the 
plaintiff's  barge  from  the  wharf,  and  made  it 
fast  to  a  pile  in  the  river.  When  tlio  tide 
went  down,  tlie  barge  settled  upon  a  projec- 
tion in  the  bed  of  the  river,  and  was  injured: 
— Held,  that  the  defendants  were  responsible, 
as  the  lighterman  in  doing  the  act  complained 
of  was  acting  as  their  servant.  Paffe  v. 
Defries,  7  B.  &  8.  187. 

A  master  porter,  employed  by  a  merchant 
at  Liverpool  to  hoist  or  lower  goods,  cannot 
be  considered  in  the  liglit  of  a  bailee,  but  of 
a  servant;  and  the  party  employing  him  is 
liable  for  any  injury  caused  through  his  neg- 
ligence or  wanl  of  skill.  Randlewn  v. 
Murray,  8  N.  &  P.  239;  8  A.  &  E.  109;  1 W., 
W.  &  H.  149 ;  2  Jur.  324. 

A  person  occasionally  employed  by  the  de- 
fendant as  his  servant,  being  sent  out  by  him 
on  his  business,  took  the  horse  of  another 
person,  in  whose  service  he  also  worked,  and, 
m  going,  rode  over  the  plaintiff.  At  the  trial, 
it  was  left  for  the  jury  to  say,  whether  or  not 
the  horse  was  taken  by  the  servant 
with  the  implied  consent  or  authority 
of  the  defendant;  and  they  having  found  a 
verdict  for  the  plaintiff,  the  court  refused  to 
grant  a  new  trial.  Goodman  v.  KenneU,  1  M. 
A  P.  241 ;  8  C.  &  P.  167. 

A  lessee  of  a  ferry  hired  of  the  defend- 
ant a  steamer,  with  a  crew  to  ply  to  and  fro. 
The  plaintiff  purchased  of  the  lessee  of  the 
ferry  a  season  ticket,  and,  while  on  board  the 
vessel,  was  injured  by  the  breaking  of  a  rope, 
through  the  negligence  of  the  crew : — Held, 
that  the  crew  remained  the  servants  of  the 
defendant,  and  that  he  was  therefore  liable  to 
the  plaintiff  for  the  negligence.  Daly  ell  v. 
Tyrer,  6  Jur.,  N.  8.  885;  28  L.  J.,  Q.  B.  52; 
£1.,  Bl.  A  £1.  899. 

Held,  also,  that  the  liability  of  the  defend- 
ant in  such  a  case  is  independent  of  any  con- 
tract, and  it  was  immaterial  whether  the  pur- 
chase of  the  ticket  was  from  the  lessee  or  the 
defendant.     Ih, 

A  butcher,  who  had  purchased  a  beast  at 
^mitiifield,  in  the  city  of  London,  employed  a 
licensed  drover  to  drive  it  home.  By  the  by- 
laws of  the  city,  such  boasts  must,  within  the 
limits  of  the  city,  be  driven  by  licensed  drov- 
ers, unless  driven  by  the  purchasers  them- 
selves. The  drover  employed  a  boy  to  drive 
the  beast  and  through  the  boy^s  negligently 
driving  the  bca«»t,  after  it  had  passed  the 
limits  of  the  city,  rnn  into  the  plaintiff^s 
premises  and  damaged  his  property : — Held, 
that,  although  the  damage  was  not  done 
within  the  city,  the  boy  was  not  to  be  deemed 
the  servant  of  the  owner  of  the  beast,  and 
that  the  owner  therefore  was  not  ILible. 
MlUigan  v.  WeJge,  4  P.  &D.  714;  1  Q.  U. 
714. 


The  defendant  sent  some  bales  of  cottea 
a  warehouse,  and  they  were  pilcil  t4ie?ebT  fi 
men,  under  the  direction  of  the  wareir 
man^s   foreman.     Owing    to  a  fault  in  tl^^ 
piling,  the  pile  fell  and  hurt  the  plaintiff :- 
Held,    that  the    dcH'ndant  was    not 
Murphy  y.  CaraUi,  10  Jur.,  N.   S.  1207; 
L.  J.,  Exch.   14;  13  W.  It   165;  3  IL  IC. 
402. 

The  defendant  engaged  the  services  of  S.^ 
a  thatcher,  for  a  certain  period,  at  weekly 
wages,  for  the  purpose  of  hiring  him  out  t» 
do  thatching  work  for  his  profit.  S.  hariDg, 
during  the  period,  thatched  some  stacks  of 
wheat  for  the  plaintiff,  for  which  wf irk  tbe 
defendant  claimed  and  received  pnjmeal:— 
Held,  that  the  defendant  was  respunsibk  to 
the  plaintiff  lot  injury  to  the  wUemt^  oec»- 
sioned  by  the  negliveut  manner  in  whidi  3. 
did  the  work.  Holmes  v.  Oiuon^  2  C.  B.,  S. 
S.  790;  20  L.  J.,  C.  P.  201. 

A  captain  of  a  vessel  employed  a  stevedore 
to  unload  his  vessel.  The  stevedore  eraplored 
his  own  laborers,  amongst  whom  was  tfae 
plaintiff,  and  also  one  of  the  crew,  Daiaed 
Davis,  whom  he  |)aid,  and  over  whom  be  loi 
entire  control,  to  assist  them  in  unloatii^. 
The  plaintiff,  while  engiiged  in  the  wofri, 
was  injured  through  thp  negligence  of  Davis: 
— Held,  that  the  captain  was  uot  responsible 
for  the  injury.  Murray  v.  Carrie,  6  L.  R, 
C.  P.  24;  40  L.  J.,  0.  P.  26;  23  L.  T.,  N.  S. 
557 ;  19  W.  R  104. 

When  a  cab-driver  wns  furnished  by  a  cab- 
owner  with  a  horse  and  cab  for  the  day,  oa 
the  terms  that  he  was  to  pay  a  fixed  snm  for 
their  use,  and  have  the  earnings  for  himself, 
and  the  cab  owner  personally  furnished  the 
cabman  with  a  horse  which  be  had  hitdj 
bought  and  not  tried  in  a  cab,  and  which 
(though  he  did  not  know  it)  was  unfit  for  the 
required  purpose,  and  ran  away  and  injured  a 
person: — Held,  by  a  majority  of  the  coart, 
that  the  rehition  between  the  persons  was 
that  of  bailor  and  bailee,  with  a  warranty 
that  the  horse  was  reasonably  fit;  and  also, 
per  Byles,  J.,  that  even  if  it  was  that  of  mas- 
ter and  servant,  the  personal  interference  of 
the  cab-owner  was  evidence  of  auch  negli- 
gence as  would  make  him  liable;  but  per 
Willes,  J.,  that  the  relation  was  that  of  nu&- 
ter  and  servant,  and  that  in  the  absence  of 
knowledge  the  cab-owner  was  not  liable. 
Fowhr  V.  Lock,  41L.  J.,  C.  P.  09;  7  L.  R, 
C.  P.  272;  20  W.  R.  072;  20  L,  T.,  N.  a 
470. 

The  relation  existing  between  the  chair- 
man and  stewards  or  managers  of  a  public 
meeting  is  not  that  of  master  and  servant,  or 
principal  and  general  agent,  and  thoiigli  it  is 
the  duty  of  the  chairman  to  do  his  best  to  pre- 
serve order,  and  the  duty  of  those  whoareactiag 
as  stewards  or  managers  to  assist  him  in  so  do- 
ing, yet  the  nature  and  extent  of  tbia  duty  oa 
bolli  sides  must  arise  out  of,  and  in  charsicter 
and  extent  depend  upon,  the  emergencies 
which  may  from  time  to  time  arise,  and  there 
is  no  ground  for  extending  by  implication  aa 
express  authority  given  by  the  chainnan  aod 
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•  "^csd  in  its  terms.  Lucas  v.  Mann^  28  W. 
V.  \>:a4;  33  L.  T.,  N.  8.  13;  10  L.  R.,  Exch. 
3  1^     44  L.  J.,  Exch.  145, 

Or^  the  trial,  in  an  action  for  assAult,  the 
»laMi%tiif  proved  thnt  he  was  present  in  the 
~  c^ry  of  a  large  hall  where  there  was  a 
t.ing  conyened  by  members  of  an  associa- 
9  and  that  the  defendant  acted  as  chair- 
Thero  was    an    interruption    in   the 
gi^l  l«^ry  near  to  the  place  where  the  plaintiff 
"^nm-s     standing,   upon  which    the    defendant 
sckicl,  *^I  shall  bo  obliged  to  bring  those  men 
to  \\%e  front  who  are  making  the  disturbance. 
Sring^  those  men  to  the  front."    The  plaintiff 
'vrtt^  making  no  disturbance,  but,  according  to 
1)1  s   statement,  he  was  seized  by  a  man  with  a 
^^^liite  ribbon  in  his  coat  and  two  policemen, 
t\zi<3   drogged  over  some  benches  to  the  front 
T>:irt   of    the  gallery,   and  .thereby  injured. 
X'liere  was  nothing  to  show  the  position  or 
^uty  of  thosQ  who  seized  him,  or  whether  any 
instructions  as  to  keeping  order  had  been 
given  them  by  the  defendant,  before  the  act 
complained  of: — Held,  that  there  was  no  evi- 
«  <lcnce  of  any  liability  on  the  part  of   the 
clefcndant,  as  there  was  not  the  ordinary  rela- 
tion of  master  and  servant  between  him  and 
those  who  assaulted  the  plaintiff,  but  only  a 
particular  direction  ^s  to  a  particular  matter; 
and  that  the  words  used  by  the  defendant  did 
not  authorize  the  officers  to  act  upon  their 
judgment  as  to  who  were  the  persons  making 
the  disturbance.     Ih. 

Tiiahility  of  master  for  acts  of  servant  within 
his  authority  or  the  course  of  his  emplojnnent, 
in  general.] — A  master  is  liable  in  trespass  for 
any  act  done  by  bis  servant,  in  the  course  of  exe- 
cuting his  orders  with  ordinary  care;  and, 
theiefore,  where  a  master  ordered  his  servant 
to  lay  down  a  quantity  of  rubbish  near  his 
neighbor's  wall,  but  so  that  it  might  not  touch 
the  same,  and  the  servant  used  ordinary  care 
in  executing  the  orders  of  his  master,  but 
some  of  the  rubbish  naturally  ran  against  the 
wall: — Held,  that  the  master  was  liable  in 
trespass.  Gregory  v.  Piper ^  OB.  &  C.  601;  4 
11  &  R.  500. 

A  local  board  of  health,  being  in  occu- 
pation of  a  sewage  farm,  had  given  plenary 
powers  for  the  management  of  such  farm  in 
the  most  beneficial  manner  to  B.  A  ditch  ran 
between  the  farm  and  the  land  of  the  plaintiff. 
Witti  a  view  to  rendering  such  ditch  more 
capable  of  carrying  off  the  drainage  from  the 
farm,  B.  wrongfully  went  upon  the  plaintiff's 
land  and  pared  away  his  side  of  the  ditch, 
and  cut  down  so  much  of  the  brushwood  and 
underwood  on  the  plaintiff's  side  as  im|>eded 
the  flow  of  drainage  along  tiie  ditch: — Held, 
that  the  acts  so  done  by  B.  were  not  within 
the  scope  of  his  employment ;  and  consequently 
the  local  board  was  not  liable  for  them  at  the 
suit  of  the  plaintiff,  there  Ixsing  no  implied 
authority  from  the  board  to  do  them.  Boling- 
broke  V.  Swindon  New  Tovm  Local  Board,  0  L. 
R,  0.  P.  575;  43  L.  J.,  C.  P.  675;  s53  W.  tt. 
47;  SOL.  T.,  N.  S.  723. 

A  muster  is  civilly  responsible  for  the  fraud 


or  negligence  of  his  servant  acting  in  the 
course  of  his  cmpliymont:  hut  not  for  an  act 
of  willful  fniiid  »»r  negligence  dono  by  him  out 
of  the  scope  of  his  authority,  or  inconsistent 
with  the  course  of  his  employment.  Coleman 
v.  Uidum.  10  C.  B.  104:  «  C.  L.  U.  795;  1 
Jur.,  N.  S.  590;  24  L.  J.,  C.  P.  125. 

Therefore,  whore  the  servant  of  a  wharfinger 
fraudulently  signed  a  receipt  purporting  to  he 
an  acknowledgment  tliat  wheat  had  been  de- 
livered at  hi3  employer's  wharf,  to  be  shipped 
to  the  order  of  C,  no  such  wiieat  having  in 
fact  been  delivered,  and  thereby  willfully  in- 
duced C.  to  nay  the  price  to  the  pretended 
vendor: — Ilckl,  tliat  the  wharfinger  was  not 
liable,  nlthougii  it  was  proved  that  C.'s  course 
(»f  dealing  was  to  pay  for  all  wheat  delivered 
for  him  ut  the  wharf,  on  the  production,  by 
the  vendor,  of  the  wharfinger's  receipt,  and 
that  the  latrer  knew  it.     lb. 

The  rule,  that  where  a  person  does  an  act 
by  command  of  another  he  is  not  responsible 
for  consequences  if  it  Ls  done  within  the  scope 
of  his  authority,  only  holds  where  the  net  is 
such  that  the  superior  would  have  been  justi- 
fied in  doing  himself.  Poulton  v.  London  and 
South 'Western  Railway  Company^  8  B.  &  8. 
010;  10  W.  U.  309:  2  L.  R.,  Q.  B.  634;  36 
L.  J.,  Q.  B.  204;  17  L.  T.,  N.  S.  11. 

A  mast<)r  is  liable  for  all  the  acts  of  his 
servant  within  the  scope  of  his  authority, 
whatever  may  be  the  extent  to  which  the 
servant,  acting  as  such,  may  abuse  that  au- 
thority. Biiyley  v.  Mancliester,  Sheffield  and 
Lincoln  Railway  Company,  28  L.  T.,  N.  S, 
800;  8  L-.  R.,  C.  P.  148;  42  L.  J.,  C.  P.  78 
— Exch.  Cham. ;  affirming  the  judgment  of 
the  Common  Pleas,  7  L.  It.,  C.  P.  415;  41 
L.  J.,  C.  P.  278. 

—  where  the  act  is  illegaL] — Where  the 
act  of  the  principal  is  lawful  in  the  country 
where  it  is  done,  and  the  authority  under 
which  such  act  is  done  is  complete,  binding, 
and  unquestionable  there,  the  servant  who 
does  the  act  cannot  be  made  responsible  in 
the  courts  of  England  (of  which  he  is  a  sub- 

J'ect),  for  the  consequence  of  such  acts,  merely 
»y  reason  (»f  a  personal  disability,  imposed 
by  English  law  upon  him  for  contracting 
such  engagement.  Decree  v.  Napier^  3  Scott, 
201 ;  2  Bing.  N.  C.  781. 

A  master  is  answerable  in  trespass  for 
damage  occasioned  by  his  servant's  negligence 
in  doing  a  lawful  act  in  the  course  of  his 
service;  but  not  so  if  the  act  is  in  itself 
unlawful,  and  if  not  proved  to  have  been, 
authorized  by  the  master.  Lyons  v.  Martin, 
8  A.  &E.  512;  3  N.  &  P.  509. 

As  if  a  servant  authorized  menely  to  dis- 
train cattle,    damage   feasant,   drives    cattle* 
from  the  highway  into  his  master's  close  and 
there  distrains  them.     Ih. 

If  A.  employs  another  to  do  a  lawful  act,, 
and  he  in  doing  it  commits  a  public  nuisance,. 
A.  is  not  responsible.     Peachey  v.  Bowland^ 
18  C.  B.  182;  17  Jur.  704;  22  L.  J.,  C.  P.  81. 

Aliter,  if  the  act  to  he  done  necessarily 
involves  the  committing  of  a  public  nuisance.. 
lb. 
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A  master  is  answerablo  for  tho  illegal  act 
of  his  senrant,  if  within  the  scope  of  his 
probable  authority,  and  done  for  tho  master's 
benefit.  Tha9«  wi)cre,  after  tho  detection  of 
smuggled  tobacco  concealed  in  a  cellar,  a 
servant  in  bis  master's  absence  procured  a 
permit,  by  which  he  intended  to  protect  the 
goods  from  seizure,  the  master  is  liable  for 
the  penalty  attached  to  the  offense  of  unduly 
using  a  permit.  AU.  Oen.  v.  Sidd<ni,  1  C.  & 
J.  230;  ITyr.  41. 

Though  a  person  employing  a  contractor  to 
do  a  lawful  act  is  not  responsible  f(»r  the 
negligence  or  misconduct  of  thu  contractor  or 
his  servants  in  executing  tiiat  net,  yet  if  the 
act  itself  is  wrongful  tiie  employer  is  responsi- 
ble for  the  wrong  so  done  by  the  contractor 
or  his  servants,  and  is  liable  to  third  persons 
who  sustain  damage  from  tho  doing  of  that 
wrong.  Ellis  v.  Sheffield  G<u  Consumers^ 
Cimpany,  2  £1.  &,  Bl.  767. 

Where  a  business  is  conducted  so  as  to  bo  a 
public  nuisance,  tho  owner  is  liable  to  be  in- 
dicted, although  the  nuisance  is  entirely  oc- 
casioned by  the  conduct  of  his  servants  in 
disregarding  his  directions,  and  although  ho 
has  no  knowledge  of  the  existence  of  the 
nuisance.  Reg.  v.  Stejyliens^  1  L.  R.,  Q.  B. 
702;  35  L.  J.,  M.  C.  251;  14  W.  U.  859;  14 
L.  T.,  N.  a  593;  7  B.  &  S.  710. 

An  owner  of  a  quarry  on  the  margin  of  a 
navigable  river,  being  very  old  and  infirm, 
did  not  personally  superintend  it;  he,  how- 
over,  gave  directions  to  his  men  to  dispose  of 
the  refuse  in  a  certain  way,  and  conduct  the 
business  in  a  proper  way.  These  directions 
were  disregarded,  and  the  refuse  was  suffered 
to  fall  into  the  river,  whereby  its  navigation 
was  obstructed.  Upon  an  indictment  for  the 
fiuisanco  against  him:— Ilcld,  that  he  was 
fliable.     lb. 

The  workmen  employed  on  the  works  of  a 
•company,  in  the  manufacture  of  certain  foils 
and  sheet  metals,  infringed,  in  the  carrying 
out  of  the  process  upon  they  were  employed, 
A  patent  for  a  method  of  combining  lead  and 
tin  and  a  metal  so  produced : — Held,  that  the 
•directors  and  managers,  as  well  as  the  com- 
pany, were  personally  liable  for  the  acts  of 
fthe  workmen,  even  on  the  supposition  that 
it:he  workmen  had  been  directed  by  them  not 
T«  infringe  the  patent.  Beits  v.  be  Vitrei  IG 
\y.  R.  629;  37  L.  J.,  Chanc.  325;  3  L.  R., 
'Ch.  429;  18  L.  T.,  N.  S.  165. 

—  for  negligent  or  other  wrongful  acts  in  the 
management  of  horses,  carriages,  &c.] — A  mas- 
ter is  not  liable  in  trespass  for  the  willful  act 
of  his  servant,  as  by  driving  his  master^s  c:ir- 
riage  against  another,  done  without  the  direc- 
>tion  or  assent  of  the  master ;  but  ho  is  liable 
ito. answer  for  any  damage  arising  to  another 
from  the  negligence  or  unskillfulncss  of  his 
:servant  acting  in  his  employ.  M^Manus  v. 
Griehett,  1  East,  100. 

Trespass  lies  ngainf^t  a  master  for  the  act  of 
liis  servant,  whcrt>,  while  tho  servant  is  driving 
his  master  in  a  gisr,  the  horse  runs  away  and 
docs  damage.  Chandler  v.  Bivughtofiy  1  C. 
.&M.  29;3Tyr.  220. 


Where  a  servant  wantonly,  and  not  in  tbe 
execution  of  his  masters's  orders,  struck  the 
plaintiff's  horses,  and  thereby  protluced  mn 
accident,  the  master  is  not  liable;  but  wboe 
he  so  struck  them  iu  the  course  of  his  cznpU^y- 
ment^  although  injudiciously,  the  ma^er  is 
res|)onsible.     Croft  v.  Alison,  4  B.  &  A.  520. 

If  a  servant,  in  driving  his  miistcr'scart,  on 
his  master's  business,  makes  a  detour  from 
tho  direct  road  for  some  purpose  of  his  own, 
his  master  will  be  answerable  for  any  injury 
occasioned  by  his  negligent  driving  while  so 
out  of  the  road.  Joel  v.  Morison,  C  C.  &  P. 
501  —Parke. 

But  if  a  servant  takes  his  masters  cart 
without  leave,  at  a  time  when  it  is  not  waoced 
for  the  purpose  of  business,  and  drives  it 
about  solely  for  his  own  purpose^,  the  msster 
will  not  l>e  answerable  for  any  injury  wb^li 
he  may  do,     Ik 

In  an  action  for  damage  done  to  the  plaint- 
iff's cabriolet,  against  whicli.  tiie  dcfeodaat's 
cart  was  driven,  the  defendant  will  be  liable, 
although  it  sliould  appear  that  his  servant 
was  not  driving  at  the  time  of  the  accident, 
but  had  intnisted  the  reins  to  a  stranger  who 
was  riding  with  him.  and  who  was  not  in  the 
service  of  the  defendant.  JjootU  v.  Jfnter, 
7  C.  &  P.  GO— Abinger. 

Where  a  master  intrusts *1iis  servant  with  hb 
carriage  for  a  given  purpose,  and  the  scrrant 
diives  it  for  another  purpose  of  his  own,  in 
a  direction  different  from  that  ordered  by  his 
master,  and  in  doing  so  drives  over  a  person, 
the  master  is  liable  for  such  ncgligcooe. 
Sleathv.  Wilson,  9  C.  &  P.  007;  S.  (7.,  nom. 
Ileath  v.  Wilson,  2  M.  <&  Rob.  181.  But  see 
Storey  V.  Ashioiu  10  B.  &  S.  337,  839:  4  L. 
R.,  Q.  B.  470;  38  L.  J.,  Q.  B.  223;  17  W.R. 
727;  and  compare  Mitehdl  v.  Crasswdler,  13 
C.  B.  237;  17  Jur.,  N.  S.  710;  22  L.  J.,  iX 
P.  100. 

A  master  is  responsible  for  injury  resultinij 
from  the  negligence  of  his  servant  while 
driving  his  cart  or  carriage,  provided  the  a^*- 
vant  is  at  tho  time  engaged  in  the  buHines  of 
his  master,  even  though  tho  accident  hap- 
pened in  a  place  where  his  master's  basiaess 
did  not  call  him;  but  if  the  journey  on  wbich 
the  servant  starts  is  solely  for  his  own  pur- 
poses, and  undertaken  without  the  knowledge 
or  consent  of  his  master,  the  latter  is  not 
responsible.  MitclieU,  v.  Crassweller,  13  C.  B. 
237;  17  Jur.,  N.  S.  710;  22  L.  J.,  C.  R  100. 

The  plaintiff,  a  person  of  full  age,  contracted 
with  the  defendant  to  carry  goods  for  her  in  . 
his  cart.  The  defendant  sent  his  servant 
with  tho  cart,  and  the  plaintiff,  by  the  \hit- 
mission  of  the  servant,  but  without  the  de- 
fendant's authority,  rode  iu  the  cart  with  her 
goods.  On  the  way  the  cart  broke  down,  and 
the  plaintiffwas  thrown  out  and  severely  in- 
jured : — Held,  that,  as  the  defendant  had  not 
contracted  to  carry  the  plaintiff,  and  as  she 
had  ridden  in  tho  crurt  wiihoiit  his  authority, 
he  was  not  hai»lc  for  t!ie  jxjrsonal  injury  sbe 
1 1  a  1 1  sustained,  f^f/go  v.  Keiobuld,  9  £xch. 
802;  2  C.  L.  R.  449;  r>3  L,  .?.,  Exch.  108. 

A  corn  factor  wa**  aliscnr  fro.n  his  shop,  and 
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his  absenco   his  sister  mnnnged  his 
She  wanted  to  send  out  some  corn 
stomer,  and  for  this  pnrpose  employed 
:^«n  "Who  occasionally  worked   for  her 
,  and  who  at  the  time  of  such  employ- 
a.ex>t;   "^was  in  a  state  of  iiiebriety.     This  man, 
i*'»'Ki't:m.ry  to  the  practice  of  the  corn  factor's 
►l^c>l>*    took  out  the  corn  on  a  small  wareliouse 
'  t^iorlc^    which  he  ne<»ligently  left  on  the  road, 
^pyVkc-TXiljy  a  person  driving  along  in  a  chaise 
a^3   i  njured : — Held,  that  the  corn  factor  was 
^in  an  action  at  the  suit  of  tliis  person, 
\.V\o  ground  that  the  employment  of  a  tipsy 
'v^as  an  act  of  negligence,  and  that  by 
aixc-li    employment  he  set  the  whole  thing  in 
motic^n,  and  must  therefore  be  answerable  for 
the  c- on  sequences.     Wamtall  v,  Pooley^  Q.  B., 
"fcl.    T-  1841;  6  C.  &  P.  910,  n. 

-^V    master  is  responsible  for  nn  injury  occa- 

s<iono<l  by  negligent  driving  of  his  servant, 

"^fflierc  he  is  acting  nt  the  time  in  his  service, 

anci  in  a  manner  impliedly  sanctioned  by  him. 

JRcUt^nY,  liea,  2  C.  B.,  N.  S.  005;  8  Jur.,  N. 

fe.  6t)2:  20  L.  J.,  C.  P.  235. 

A.-,  the  general  manager  of  a  defendant, 
pr<»prietor  of  a  horse  repository,  was  possessed 
•»f  a  horse  and  a  gig,  which  were  kept  for  a 
time  np<m  the  defendant's  premises  free  from 
cliarge,  and  wore  used  by  A.  in  the  conduct 
of  the  defendant's  business.     In  going  (with- 
out  tlie  knowledge  of  the  defendant)   upon 
Ills    business,  with   tlie    horse   and    gig,  A. 
drove  against  and  killed  the  plaintiffs  horse : 
— Held,  that  the  defendant  was  responsible; 
and  that  it  was  immaterial  that  A.  was  also 
going  on  private  business  of  his  own.     Tb. 

A  master  is  liable  for  injury  caused  by  the 
wanton  and  violent  conduct  of  his  servant  in 
the  performance  of  an  act  within  the  course 
of  his  employment.  Seymour  v.  Greenwood^ 
7  II.  &  N.  355;  8  Jur.,  N.  S.  214;  30  L.  J., 
Exch.  327;  9  W.  R.  785;  4  L.  T.,  N.  S.  833 
— ^Exch.  Cham. 

Therefore,  where  the  guard  of  an  omnibus, 
in  removing  therefrom  a  passenger  whom  he 
deem'?d  to  be  drunk,  forcibly  dragged  him 
out,  and  threw  him  upon  the  ground,  whereby 
he  was  seriously  injured : — Held,  that  the 
owner  of  the  omnibus  was  liable.     Ih. 

A  driver  of  an  omnibus  while  driving  his 
master's  omnibus,  on  one  of  its  trips  from  A. 
to  B.,  in  regular  course,  at  a  point  in  the  road, 
willfully  and  on  purpose,  and  contrary  to 
the  express  orders  of  his  master,  wrongfully 
nnd  illegally  endeavored  to  hinder  ana  ob- 
struct the  passage  along  the  road  of  another 
omnibus  belonging  to  a  rival  proprietor,  by 
'(Imwing  his  omnibus  across  the  road :— Held, 
tills  was  such  an  act  as  the  master  was  not 
responsible  for;  and  therefore  it  would  be  a 
misdirection  for  a  judge  to  tell  a  jury  that  the 
act  of  the  driver,  in  drawing  as  he  did  across 
the  road,  to  obstruct  the  other  omnibus,  al- 
though a  reckless  driving  on  his  part,  was 
nevertheless  an  act  done  by  him  in  the  course 
of  his  service;  and  that  if  he  intended  to  do 
that  which  he  thought  best  to  suit  the  interest 
of  his  employer,  and  so  to  interfere  with  the 
trade  and  business  of  the  other  omnibus  pro- 


prietor, the  employer  was  responsible;  and 
that  the  liability  of  the  master  depended  upon 
the  acts  and  conduct  of  the  servant  in  the 
course  of  the  service  nnd  employnient,  and 
that  the  instructions  given  to  the  driver,  not  to 
obstruct  another,  or  hinder  or  annoy  the  driver 
in  his  business,  were  immaterial.  General 
Omnihua  Company  v.  Limpus^  1  H.  &  C.  626 ; 
0  Jur.,  N.  8.  333;  U  W.  R.  140;  32  L.  J., 
Exch.  84;  7  L.  T.,  N.  8.  041— Exch.  Cliara. 

A  passenger  was  getting  out  of  an  omnibus 
before  it  stopped,  when  the  conductor  told 
her  to  wait.  She  continue*!  to  move  towards 
tlic  door,  nnd  he  took  her  hand  nnd  supported 
her  to  the  step,  from  which  slie  fell  to  the 
ground  :— Held,  that  this  wrts  not  siich  negli- 
gence on  the  part  of  the  servant  as  to  render 
the  master  liable.  Lingnrd  v.  Kirhpatrich,  15 
L.  T.,  N.  8.  245— C.  P. 

A  wine  merchant  sent  his  clerk  with  his 
horse  and  cart  under  the  care  of  his  carman 
to  deliver  wine  and  bring  back  empty  bottles, 
On  their  return,  when  within  a  quarter  of  a 
mile  from  his  ma«iter's  stnble,  the  carman,  at 
the  request  of  the  clerk  and  for  his  business, 
drove  the  horse  and  cnrt  in  another  direction, 
nn*l  when  two  miles  from  the  stable  injurecl 
a  |)ei*son  by  negligent  driving: — Held,  that 
the  master  was  not  liable,  as  the  act  of  the 
servant  was  not  done  in  the  course  of  his 
employment,  but  on  a  new  and  an  independ- 
ent journev.  Sfory  v.  Ashton^  10  B.  &  8. 
337:  4  L.  H.,  Q.  B.  470;  38  L,  J.,  A.  B.  223; 
17  W.  li.  727. 

The  fact  that  a  ])asscnger  in  an  omnibus  is 
struck  by  the  driver's  whip  is  primtl  facie 
evidence  of  nefflisrence  bv  the  driver  in  the 
course  of  his  employment;  and  even  if  it 
appears  that  the  blow  wns  struck  at  the 
servant  of  another  omnibus,  with  whom  there 
had  been  a  dispute,  and  who  had  jumped  on 
the  omnibus  step  to  get  its  number,  it  is  a 
question  for  the  jury  whether  the  blow  was 
struck  by  the  driver  in  private  spite  or  in 
supposed  furtherance  of  his  employer's 
interests.  Ward  v.  General  Omnibus  Company^ 
42  Ti.  J.,  C,  P.  205;  28  L.  T.,  N.  8.  850— 
.Exch.  Cimm. ;  atfirming  the  decision  of  the 
Common  Pleas,  21  W.  R.  358;  27  L.  T.,  N. 
8.  701. 

A  stevedore  employed  to  ship  iron  rails  had 
a  foreman  whose  duty  it  was  (assisted  by 
laborers)  to  carry  the  rails  from  the  quay  to 
the  ship  after  the  carman  had  brought  them 
to  the  quay  and  unloaded  tiiem  there.  The 
carman  not  unloading  the  rails  to  the  fore- 
man's satisfaction,  the  latter  got  itito  the  cart 
and  threw  out  some  of  them  so  negligently 
that  one  fell  upon  and  injured  a  person  wlio^ 
was  passing  by: — ^Held,  (per  Urovc  and' 
Denman,  JJ.,  Brett,  J.,  dissentiente),  that 
there  was  evidence  for  a  jury  that  the  foreman 
w^as  acting  within  the  scope  of  his  employ- 
ment, so  as  to  render  tho  stevedore  responsible 
for  his  acts.  Bums  v.  Paulsom  or  Poulson,  8 
L.  R.,  0.  P.  503;  42  L.  J.,  C.  P.  802;  22  W. 
R.  20;  29  L.  T.,  N.  8.  329. 

The  carman  of  a  coal  merchant,  for  the 
purpose  of  delivering  coals  at  the  premises  of 
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ft  customer,  removed  an  iron  plate  in  the 
footway  which  covered  an  opening  communi- 
cating with  the  coal  cellar.  The  plaintiff  was 
passing  along  the  footway  at  the  time.  The 
carman  gaVe  her  no  warning  that  the  plate 
wns  taken  up^  and  in  consequence  of  his  neg- 
ligence in  not  taking  due  precautions,  with- 
out any  want  of  due  care  on  her  part,  she  fell 
into  the  opening  and  sustained  injuries: — 
Held,  in  an  action  against  the  coal  mercliant 
for  negligence,  that  he  wns  responsible,  as  the 
carman  was  acting  as  his  servant  in  the  de- 
livery of  the  coals,  WhUeley  v.  Pepper^  2  L. 
R.,  Q,  B.  Div.  276;  46  L.  J.,  Q.  B.  Div.436; 
25  W.  R.  607;  86  L.  T.,  N.  8.  688. 

A  carman,  without  his  mnster*s  permission, 
and  for  a  purpose  of  his  own  wholly  uncon- 
nected with  his  master^s  business,  took  out 
his  master's  horse  and  cart,  and  on  his  way 
home  negligently  ran  against  a  cab  and  dam- 
aged it.  The  course  of  the  employment  of 
the  carman  was,  that,  with  the  horse  and  cart, 
he  took  out  hcer  to  his  master's  customers, 
who  was  a  brewer,  and  in  returning  to  the 
brewery  he  called  for  empty  casks  wherever 
they  would  bo  likely  to  be  collected,  for 
which  he  received  from  his  master  a  gratuity 
of  1</.  each.  At  the  time  of  the  accident  the 
carman  had  with  him  two  casks  which  he  had 
picked  up  on  his  return  journey  at  a  public 
house  which  his  master  supplied,  and  for 
which  he  afterwards  received  the  customary 
\d, : — Held,  that  the  carman  had  not  re- 
entered upon  his  ordinary  duties  at  the  time 
of  the  accident,  and  therefore  the  master  was 
not  liable.  Rayner  v.  Mitchell,  2  L.  R.,  C.  P. 
Div.  357;  25  W.  R.  638. 

A  person  was  run  over  and  sustained  in- 
juries through  furious  driving  on  the  part  of 
a  cab  driver,  and  brought  an  action  for  such 
injuries  against  the  proprietor  of  the  cab. 
The  arrangement  between  the  proprietor  and 
the  driver  was  that  the  horse  and  cab  were 
intrusted  by  the  former  to  the  latter  for  the 
day,  to  be  used  entirely  at  the  driver's  dis- 
cretion during  the  day,  for  the  purpose  of 
plying  for  hire.  The  driver  was  to  pay  10«. 
for  the  cab ;  all  that  he  made  above  that  sum 
Mas  his  perquisite  for  his  labor,  and  any 
deficiency  he  had  to  make  good  afterwards. 
There  was  no  particular  time  fixed  for  going 
out  or  returning  with  the  cab.  On  the  day 
when  the  accident  occurred,  the  driver  was  on 
his  way  back  with  the  cab  to  the  stables  of  the 
proprietor,  intending  to  return  the  cab.  When 
he  came  to  the  end  of  the  mews  in  which  the 
stables  were,  ho  went  on  with  the  cab  to  a  to- 
bacconist's a  little  way  off  and  purchased 
some  s^nuff,  and  on  his  way  back  to  the  stables 
the  accident  happened :— Held,  that  the  pro- 
prietor was  liable  for  the  acts  of  the  driver 
while  acting  within  the  scope  of  the  purposes 
for  which  the  cab  was  intrusted  to  him,  as  a 
master  for  the  acts  of  his  servant,  and  that 
the  driver  was  at  the  time  of  the  accident  so 
acting.  VencMet  v.  Smith,  2  L.  R.,  Q.  B. 
Div.  279;  25  W.  R  684;  46  L.  J.,  Q.  B.  Div. 
470;  36  L.  T.,  N.  S.  609— D.  C.  A. 

A  herd  got  leave  from  his  master  to  go  for 


the  day  to  a  neighboiing  town  to 
business  of  his  own,  and  borrowed  his  mas- 
ter's horse  and  tax-cart  for  tbo  porpoee.  fie 
afterwards  proposed,  and  the  master  assented, 
tliat  he  should  bring  home  some  Dieat  froB 
the  town  for  the  master.  He  drove  the  hocse 
and  tax-cart  so  negligently  thjit  he  injared 
the  phiintiff : — Held,  in  an  action  against  tbe 
master  for  the  negligence  of  tlie  aerrant,  tfait 
the  court  could  not  hold  as  a  matter  of  lav, 
upon  tlie  evidence,  that  the  master  was  re- 
sponsible for  the  negligence  of  the  servaaL 
'Cormick  v.  Bighy,  9  Ir.  R,,  C.  JL..  557— Exci. 

—  in  the  management  of  railwaya.] — ^Wheie 

the    station    master  of    a  railway    coapssy 
arrested  a  passenger  under  the  erroneous  be- 
lief that  he  had  not  paid  for  the    convevaace 
of  a  horse  which  he  had  with  liim: — ^HeldL 
that  the  company  was  not  responsible,  and 
the  injuivd  party  must  be  left  to  his  remedy 
against  the  station-master.     Poultan  v.  Lmdn 
and  South-  Wetttem  liailaay  Company.  8  B.  4 
8.  616;  2  L.  R.,  Q.   B.  534;  36  L.    J.,  Q.  R 
294;  17  L.  T.,  N.  S.  11;  16  W.  R.  309. 

A  quarrel  having  arisen  on  the  premises  of 
a  railway  company  between  a  servant  of  tbe 
company  and  a  number  of    person**,   among 
whom  was  A.,  the  company's  servant  gave  JL 
into  custody  on  a  charge  of  ns-^iiulting'  him 
and  obstructing  him  in   the  discharge  of  his 
duty.     In  an  action   hy  A.  aijainst  the  com- 
pany for  an  assault  and  false  i m  prison  menf:— 
Ileld,  that  the  company  could  not  l>e  made 
rcsiwnsible  for    this    act   of    their   servant 
Lumsden  v.  London  and  South-  Western  RaiUMif 
Company,  16  L.  T.,  N.  S.  609— Brain  well. 

A  foreman  porter  in  the  service  of  a  riiJ* 
way  company,  who,  in  the  absence  of  the 
station-master,  is  in  charge  of  a  station,  has 
no  implied  authority  to  give  in  charge  a  per- 
son whom  he  suspects  to  be  stealing  tbe 
company's  property;  and,  if  he  gives  in  charge 
on  such  suspicion  an  innocent  person,  the 
company  is  not  liable.  Edwards  v.  Londt^n 
and  North-  Western  Bailtcay  Company^  5  L.  R, 
C.  P.  445;  39  L.  J.,  C.  P.  241 ;  18  W.  IL  834; 
22  L.  T.,  N.  S.  656. 

A  constable,  who  was  a  servant  also  of  the 
railway  company,  after  the  conclusion  of  a 
scuffle  in  a  station-yard  between  some  of  the 
company's  servants  and  other  |)crsons,  wrong- 
fully gave  A.  into  custody  on  a  charge  of  >i9- 
saultin^  the  servants  of  the  company.  By  the 
regulations  of  the  company  their  constables 
were  authorized  to  take  into  custody  any  one 
they  saw  committing  an  assault  upon  another 
in  any  of  the  stations,  and  for  the  purpose  of  • 
putting  an  end  to  any  light  or  aflray ;  but  they 
were  directed  to  use  this  i)ower  with  extreme 
caution,  and  not  if  the  fight  or  affray  was  ftt 
an  end  before  they  interposed: — Held,  lliat 
the  company  was  not  liable  for  the  act  of 
their  servant,  as  the  constable  in  giving  A. 
into  custody  was  not  acting  within  the  scope 
of  his  employment.  Walker  y.  SQuth-EtuUm 
Railway  Company,  5  L.  R.,  C.  P.  640;  39  L.  J., 
C.  P.  846;  18  W.  R.  1032;  23  L.  T.,  N.  S.  14. 

B.  refused  to  leave  a  station-yard  of  tb« 
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ny,  nnd  a  struggle  thereupon  ensued 
on  him  and  the  servants  of  the  com- 
y^  during  which  he  was  wrongfully  given 
charge  by  a  constable  of  the  company,  em- 
►lo^ed  under  the  above  rule: — Held,  that 
t^^ire  wjis  evidence  that  the  constable  was 
Lcs'^ing  within  the  scope  of  his  employment. 

-A  clerk  in  the  service  of  a  railway  company, 

LOse  duty  it  is  to  issue  tickets  to  passengers, 

xi  to  receive  the  money,  and  to  keep  it  in 

't:.ill  under  his  charge,  has  no  implied  author- 

f  rom  the  company  to  give  into  custody  a 

^rson  whom  he  8U6{)ect3  has  attempted  to  rob 

till,  after  the  attempt  has  ceased ;  as  such 

^vrest  could  not  be  necessary  for  the  protec- 

'Ojon  of  the  company's  property.      And  tlie 

c^ompany  is  therefore  not  liable  for  the  act  of 

<>^   the  clerk.      AUen  v.  London  and  South- 

We^tem  Railway  Company^  6  L.  R.,  Q.  B.  05; 

40  L.  J.,  Q.  B.  65;  11  Cox  C.  C.  021;    23  L. 

T.,  N.  ».  612;  19  W.  R.  127. 

Cut  where  the  plaintiff  came  to  the  station 
of  a  railway  company  when  a  passenger  train 
'was  shortly  about  to  start,  and  iiaving  entered 
tlie  compartment  of  the  ticket-oflBce  where 
"the  clerk  was  then  issuing  tickets,  he  ap- 
proached  the  ticket  press  and  asked  for  a 
ticket,  but  did  not  get  or  pay  for  one,  and 
a  |)crson  outside  the  ofBce  called  the  plaintiff 
out  as  the  train  was  about  to  leave  the  plat- 
form; and,  as  the  plaintiff  was  leaving  the 
ticket-office,  the  ticket-clerk,  erroneously  be- 
lieving that  he  had  seen  a  ticket  in  the  plaint- 
iff^s  hand,  detained  him,  asked  him  for  the 
ticket,  and  searched  him,  and   subsequently 
charged  the  plaintiff,  in  the  presence  of  the 
station-master,  with  having  stolen  a  ticket, 
whereupon  the  plaintiff  was  also  searched 
by  the  station-master;    in  an  action  by  the 
plaintiff  against  the   railway    company  for 
assault  and  false  imprisonment : — Held,  that 
there  was  evidence  of  their  liability  for  the 
acts  of  the  ticket-clerk  and  station-master. 
Van  Den  Eynde  v.  Ulster  Bailway  Company, 
5  Ir.  R,  C.  L.  6— Q.  B. ;  affirmed  on  appeal, 
6Ir.  R.,  C.  L.  838— Exch.  Cham. 

The  stations  of  the  defendants  and  of  two 
other  railway  companies  at  Bristol  adjoined, 
and  were  open  to  one  another,  and  the  pas- 
sengers of  each  company  were  in  the  habit  of 
passing  directly  from  one  to  the  other,  the 
whole  area  being  used  as  common  ground  by 
the  pnssonsrcrs  of  all  three  companies.  While 
the  plaintiff  was  standing  on  the  defendants^ 
platfonn,  on  his  way  from  the  terminus  of  one 
of  the  other  companies  to  tlio  booking-office 
of  the  other  company,  waiting  for  his  lug- 
cage,  a  porter  of  the  defendants  negligently 
drove  a  truck  laden  with  luggage,  and  a 
portmanteau  fell  off  and  injured  the  plaintiff: 
— Held,  that  as  the  negligence  complained  of 
was  an  act  of  misfeasance  by  a  servant  of  the 
defendants  in  the  course  of  his  employment, 
the  maxim  of  respondeat  superior  applied; 
and  that,  under  the  circumstances,  they  were 
liable.  TMut  v.  Bristol  and  Exeter  Itailway 
Company,  0  L.  R.,  Q.  B.  78;  10  W.  R.  883; 
40L.  J.,  Q.B.  78. 


A  passenger  took  a  return  ticket  fi-om  the 
Mansion  House  to  Netting  Hill  Gate.  On 
reaching  Edgeware  licad,  a  station  short  of 
Not  king  Utll  Qate,  he  got  out,  but  was  in- 
formed that  he  must  [tnyan  additional  fare  of 
2^.  This  he  refused  to  do.  He  was  there- 
upon given  into  custody  by  the  inspector  of 
the  railway  station  upon  the  charge  of  refus- 
ing to  give  up  his  ticket,  or  {my  bis  fare,  and 
thereby  defniuding  the  company.  This 
charge  was  dismissed.  The  passenger  having 
brought  an  action  of  trespass  and  false  im- 
prisonment:— Held,  that,  as  the  company  was 
empowered  under  the  R^iilwaya  Clauses  Act, 
1845,  8  &  9  Vict.  c.  20,  s.  104,  to  arrest  per- 
sons committing  frauds  under  s.  108,  and  as 
the  inspector  was  their  representative  at 
Edgeware  Road,  it  must  be  presumed,  in  the 
absence  of  evidence  to  the  contrary,  that  the 
inspector  had  authority  from  the  company  to 
arrest  persons  supposed  to  be  guilty  of  com- 
mitting offenses  against  that  section,  and 
that  the  company  was  liable  for  his  mistake. 
Moore  v.  MetrojwUtan  UaUway  Company,  8  L. 
R.,  Q.  B.  86;  42  L.  J,,  Q.  B.  28;  27  L.  T., 
N.  S.  570;  21  W,  R.  145. 

A  passenger  sustained  injuries  in  conse- 
quence of  being  violently  pulled  out  of  a 
railway  carriage,  just  after  the  train  had 
started,  by  one  of  the  porters,  who  acted 
under  an  erroneous  impression  that  the  pas- 
senger was  not  in  the  right  train  for  the  place 
to  which  he  had  booked.  The  rules  of  the 
railway  company,  a  copy  of  which  was  given 
to  each  porter  in  their  employ,  assigned 
various  specific  duties  to  the  porters;  among 
others,  that  of  not  suffering  passengers  to  get 
in  or  out  of  trains  in  motion,  and  concluded 
with  a  genenil  direction  that  they  were  to  do 
all  in  their  power  to  promote  the  comfort  of 
the  passengers  and  the  interests  of  the  com- 
pany. It  was  the  duty  of  the  porters  to  pre- 
vent passengers  going  by  wrong  trains,  as  far 
as  they  couUI  do  so,  but  it  was  not  their  duty 
to  remove  passengers  from  the  wrong  train  or 
carriage: — Held,  that  there  was  evidence  on 
which  a  jury  might  find  that  the  act  of  tlm 
porter  in  pulling  the  passenger  out  of  tho 
carriage  was  an  act  done  within  the  course  of 
his  employment  as  the  servant  of  the  company, 
and  one  for  which  the  company  was  therefore 
responsible.  Bnyley  v.  Manc/iester,  JSIieffield 
and  Lincoln  Railwny  Company^  8  L.  R.,  C.  P. 
148;  42  L.  J.,  C.  P.  78;  28  L.  T.,  N.  8.  8C6 
—Exch.  Cham. ;  affirming  the  judgment  of 
the  Common  Pleas,  7  L.  R.,  C.  P.  415;  41  L. 
J.,  C.  P.  278. 

Effect  of  compenaation  by  servant  for  in- 
jury. I — In  an  action  for  damages  against  tho 
proprietors  of  an  omnibus,  in  respect  of  in- 
juries caused  by  negligence  of  their  driver, 
they  pleaded  that  he  was  awarded  and  had 
accepted  a  sum  of  money  as  compensation,  by 
a  magistmte  having  jurisdiction  to  award  the 
same: — Held,  a  good  defense  to  the  action, 
notwithstanding  such  order  was  not  made  on 
the  proprietors  but  on  the  driver.  Wright  v. 
London  Oeneral  Omnibus  Company,  46  L.  J., 
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Q.  11.  Div.  429;  25  W.  R.  647;  2  L.  R.,  Q.  B. 
Div.  271. 

Ziiability  to  poaalfcy  for  offenM.]— If  a 
keeper  of  a  place  of  public  resort  iastrncts 
hisi  servant  to  manage  it  in  socli  a  way  as  to 
bo  a  Tiolation  of  2  «&  3  Vict.  c.  47,  s.  44,  and 
the  servant  does  so,  the  master  is  guilty  of  an 
offense  within  tiiat  act,  and  the  servant  is 
guilty  as  aiding  and  abetting  him  within  11 
&  12*  Vict.  c.  43.  8.  5.  WiUon  v.  SUwarU  3 
B.  &  8.  913;  9  Jur.,  N.  S.  1130;  8  L.  T.,  N. 
8.  277. 

The  Licensing  Act,  1872,  85  &  86  Vict.  c. 
74,  8.  16,  enacts,  that  '*  if  any  licensed  per- 
son .  .  .  supplies  any  liquor  or  refresh- 
ment, whether  by  wuy  of  gift  or  sale,  to  any 
constable  on  duty,  unless  by  authority  of 
some  superior  officer  of  such  constable,"  he 
shall  l>e  liable  to  a  penalty.  The  servant  of  a 
licensed  person  having  supplied  to  a  consta- 
ble in  uniform  and  on  duty  a  certain  quantity 
of  brandy,  in  the  ordinary  course  of  business: 
— Held,  that  the  master  was  liable  to  the 
pemilty  imposed  by  the  statute,  personal 
knowledge  on  the  part  of  the  master  Hot 
being  neceasary  to  constitute  the  offense. 
MuUinsY.  CoUiru.  29  L.  T.,  N.  8.  838;  22  W. 
U.  297;  9  L.  R.,  Q.  B.  202;  43  L.  J.,  M.  C. 
67. 

As  to  liability  of  carriers  for  negligence  of 
their  employees, — see  Carrier. 

As  to  liability  for  neglisrcncc  of  independ- 
ent contractors  and  their  workmen, — soc 
Negliobncb. 


(h)  Liability  of  Servant. 

Per  money  received.] — A  party  who,  in 
the  character  of  a  servant  to  a  debtor,  re- 
ceives money  from  his  master  to  discharge 
the  debt,  is  not  liable  to  be  sued  by  the  cred- 
itor as  for  money  received  to  his  use.  Howell 
v.  Bait,  2  N.  &*M.  381;  5  B.  &  Ad.  504. 

Por  convezvion.] — A  servant  is  liable  for 
an  action  of  trover  for  a  conversion  for  the 
benefit  of  his  master.  Cranch  v.  White,  1 
Scott,  814;  1  Bing.  N.  C.  414;  1  Hodges,  01. 

The  defendant  received  from  R.  a  bill  of 
exchange,  with  notice  that  it  was  the  plaint- 
iff's property,  and  that  it  had  been  placed  in  the 
hafids  of  R.,  for  the  purpose  of  his  procur- 
ing it  to  be  discounted  for  the  plaintiff.  R. 
being  indebted  to  the  defendants  mother,  in 
whose  employ  the  defendant  was,  the  latter 
appropriated  the  bill  in  discharge  of  R.'s 
debt: — Held,  that  this  was  a  conversion  for 
which  the  defendant  was  liable  in  trover. 
/&. 

A  servant  may  be  charged  in  trover,  although 
the  act  of  conversion  is  done  by  him  for  the 
benefit  of  the  master.  StepJiens  r.  Elwall,  4 
M.  &  8.  250.  And  sec  Perkins  v.  Smithy  1 
Wils.  323. 

A  servant  or  an  agent  who  has  received 
goods  from  Ids  master  or  principal,  may,  on  a 
demand  made  by  the  true  owner,  give  a  qual- 


ified refusal  to  deliver  them  up,  without  ben; 
liable  to  an  action  of  trover.  Z^ee  ▼.  AqM; 
or  lioblnson,  18  C.  B.  599;  2  Jur.,  N.  S.  lOtS; 
26  L.  J.,  C.  P.  249. 

Por  fraud.] — A  servant  who  joins  with  and 
assists  his  master  in  the  commission  of  a  fraud 
is  civilly  responsible  for  the  consequences, 
though  his  concurrence  is  unknown  to  the 
party  injured,  for  all  directly  concerned  ii 
the  commission  of  a  fmud  arc  principals. 
CiilUn  V.  Tlionuon,  C  L.  T.,  N.  8.  870;  4  Sfacq. 
II.  L.  Cos.  441;  9  Jur.,  N.  8.  85. 

As  to  acts  of  servant  for  which  master  ii 
not  liable,  as  beyond  tho  scope  of  the  ea- 
ploymcnt, — see  this  title,  ILL,  5,  b. 

rV.  Offenses   Against  the   3Iaster  aicd 
Servant     Acts;     Disputes    between 
Masters  and  Servants;  Pboceed- 
inos  before  justices;    arbi- 
trations. 

1.  Statutes;  and  their  Application  and  Effed^ 

in  general. 

Statutes.]— [20  Geo.  2,  c.  19,  ;>H?«tMfot/<wtt« 
adjusting  and  recovery  of  stages  of  Bervantsin 
husltaudrify  artificers^  hnndieraftmnen^  aad 
lahtrcrs  Itefore  justices. 

By  81  Geo.  ;3,  c.  11,  this  net  is  extended  is 
nil  servants  in  husbandry ,  tJiaugh  hired  for  a 
less  period  than  one  year. 

C  Geo.    3,    c.   25,  regulated  apprentices  a^ 
persons  tcorking  under  cfmtracts,  hut  seetiffn  4 
of  this  statute  U  repealed  by  4   Geo.  4,  c.  S4»i* 
3.     Reg.  v.  Youle,  6  II.  &'N.  753;  7  Jur.,  X. 
S.  551;  SOL.  J.,  M.  C.  234. 

By  4  Geo.  4,  c.  84,  the  powers  of  jtisfiee*  ia 
determining  complaints  between  fnanters  andrer- 
vants  are  enlarged;  and  by  10  Geo.  4,  c  02, 
its  provisions  are  extended  to  sUk  manvfadu- 
vers, 

5  Geo.  4,  c.  06,  eonsolidntes  the  laws  relatise 
to  the  arbitration  of  diitputes  between  masters 
and  workmen ;  amended  by  1  Will.  4  dD  1  Yid. 
c,  07,  as  to  extending  the  time  for  makmg 
complaints,  and  giving  jurisdiction  to  justiea 
where  the  party  complained  against  resides, 

80  &  31  Yict.  c.  141,  amended  the  staUtU 
law  relative  to  the  determination  of  qfiestimt 
arising  between  master  and  servant  tinder  con- 
tracts of  service;  by  s,  20,  the  act  was  in  force  for 
one  year ;  and  by  stdtsequent  statutes  was  09^ 
tinned^  but  is  repealed  ^  38  &  89  Vict,  c  86 
(The  Conspiracy  and  Protection  of  Property 
Act,  1875),  8.  17. 

By  80  &  31  Vict.  c.  105,  councils  ofeoneUith 
tirm  to  adjust  differences  between  tnasters  and 
workmen  may  be  estcMished, 

1  &  2  Will.  4,  c.  37,  *<Thc  Truck  Act,** 
prohibits  the  payment  of  wages  in  goods  ^ 
otherwise  than  in  current  coin. 

85  &  30  Vict.  c.  40,  ezUnds  the  5  Geo.  4,  c. 
06,  relative  to  tfie  arbitration  of  dilutes  bet^tteh 
masters  and  workmen. 

By  88  &  89  Vict.  c.  90  (Tlic  Employers  and 
Workmen  Art,    1875),  the  jurisdiction  of  ik 
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tmJty  courts  is  enlarged  in  relation  to  diupvies 
£mng  between  employers  awl  workmen  ;  and 
lices  have  a  civil  jurisdiction  conferred  vvon 
n  ia  relation  to  tlie    adjudication  of  their 
tputesS[ 


7o  what  servants  and  contracts  for  servioe 
B  sUtutes  apply.]— The  20  Geo.  2,  c.  10, 
tends  to  laborers  of  all  descriptious,  and  not 
crcly  in  tlio  particular  trades  or  businesses 
ere  enumerated ;  and  consequently,  includes 
»ges  earned  by  a  laborer  who  contracted  to 
dig  and  stein  a  well  for  cattle,  to  bo  paid  for 
\>y  the  foot,  and  who  employed  another  to 
SLssist  him  in  the  work.  Lototlier  v.  Radnor^  8 
ISast,  113. 

Where  a  person  employed  by  an  attorney 

±0  keep  possession  of  goods  seized  under  a 

A.  fa.  made  complaint  to  a  magistrate  that 

lie  could  not  obtain  payment  for  his  services, 

o.nd  the  masri<>trale  ha\ring   summoned  the 

nttorney,  and  heard  the  complaint,  proceeded 

xmder  20  Gen.  2,  c.  19,  and  made  an  order 

upon  the  attorney  for  payment  of  a  certain 

6um,    which   was   afterwards  levied  on  his 

li^oods : — Held,  that  the  magistrate  was  liable 

to  an  action  of  trespass,  for  that  the  service 

performed  was  not  of  such  a  nature  as  to  give 

him  jurisdiction  under  the  20  Geo.  2,  c.  10. 

BramweU  v.  Penneck^  1  M.  &  R.  400;  7  B.  <& 

C.  530. 

A  magistrate  has  no  authority,  by  0  €h)o.  8, 
c.  25,  8.  4,  to  determine  disputes  between 
domestic  servants  and  their  masters,  relative 
to  their  contracts  of  hiring.  Kitchen  v.  Shaw^ 
1  N.  &  P.  791;  6  A.  &  E.  729;  W.,  W.   & 

D.  278. 

A  contraot  to  weave  certain  goods  at  the 
hou.«c  of  the  weaver  is  not  a  contract  to  serve, 
within  4  Geo.  4.  c.  84,  s.  3,  so  as  to  give 
jurisdiction  to  a  magistrate  to  commit  the 
weaver,  for  neglecting  his  work  after  com- 
mencing upon  tiie  same.  Ilardy  v.  Ryle^  4 
M.  &  li.  205 ;  0  D.  &  C.  G03. 

The  summary  jurisdiction  given  to  justices 
by  the  4  Geo.  4,  c.  84,  s.  8,  extends  only  to 
cases  where  the  relation  of  master  and  servant 
exists;  and,  therefore,  where  A.  had  con- 
tracted with  B.  to  build  a  wall  for  a  certain 
price,  within  a  certain  time,  and,  having  per- 
formed part  of  Che  work,  refused  to  complete 
it: — Held,  not  to  be  within  the  statute. 
Lancaster  v.  Oreates^  0  B.  &  C.  628. 

So  a  contract  **to  print  certain  pieces  of 
woolen  cotton  goods, ^*  is  not  within  4  Gko. 
4,  c.  84,  s.  8,  and  consequently  a  breadi  of 
such  contract  is  not  punishable  under  that 
statute.  Johnson^  Exparte^  7  D.  P.  C.  702; 
3  Jur.  481— B.  C. 

But  a  contract  to  serve  II.  &  Co., -calico 
printers,  ns  a  designer,  for  a  term  of  years,  is 
nil  employment  within  4  Geo.  4,  c.  84,  s.  8. 
Onnerod^  Ex  parte,  1  D.  &  L.  825;  1  New 
Scss.  Gas.  88;  8  Jur.  405;  13  L.  J.,  M.  C.  73 
— B.  C— Williams. 

A  journeyman  tailor  was  employed  to  do 
any  particular  piece  of  work  his  master  might 
Bct  him  upon.  There  was  no  contract  to  serve 
for  nny  speciiic  time,  but  he  was  to  work  ex- 


clusively for  the  master  upon  his  premises  till 
he  had  finished  any  particular  joli  which  he 
had  undertaken.  lie  was  convicted  hy  a  jus- 
tice for  neglecting  to  go  on  with  the  making  of 
a  waistcoat  whicli  he  had  in  hand:— Held, 
that  such  employment  created  the  relation  of 
master  and  servant,  and  the  justice  had  juris- 
diction to  convict.  Gordon,  Ex  parte,  1  Jur., 
N.  S.  083;  25  L.  J.,  M.  C.  12 -B.  C— Wight- 
man. 

Upon  a  rule  calling  upon  justices  to  issue 
their  warrant  of  distress  to  enforce  an  order 
made  by  two  justices  for  the  payment  of 
wages  to  11.,  it  ap]>earod  that  she  was  hired 
to  serve  at  a  farm  for  a  year  as  a  dairy-maid, 
and  to  assist  in  the  harvesting  of  the  hay  and 
corn,  if  required,  and,  according  to  the  affi- 
davit of  the  master,  ns  a  servant  of  all  work 
necessary  to  be  done  in  housekeeping,  and  to 
cook  for  the  servants  and  laborers,  and  make 
their  beds,  and  also  to  attend  upon  him  and 
his  family  on  their  occasional  visits  to  the 
farm,  their  residence  being  two  miles  off: — 
Held,  that  there  was  evidence  from  which  the 
justices  might  find  that  H.  was  a  servant  in 
husbandry,  within  20  Geo.  2,  c.  19;  and 
therefore  the  court  made  the  rule  absolute. 
Hughes^  Ex  parte,  2  0.  L.  U.  1542;  18  Jur. 
447;  23  L.  J.,  M.  C.  188— Q.  B. 

A.  contracted  with  B.  to  keep  the  general 
accounts  belonging  to  his  farm,  to  weigh  out 
food  for  cattle,  and  set  the  men  to  work,  to 
lend  a  hand  to  anything  if  wanted,  aifd  es- 
pecially ut  all  times  to  carry  out  the  orders  of 

B.  He  was  convicted,  for  refusing  to  obey 
the  order  of  B.  to  go  through  the  whole  of 
the  cattle  stock  under  his  charge: — Held, 
that  he  was  not  a  servant  in  husbandry  with- 
in 4  Geo.  4,  c.  34,  s.  8.  Davies  v.  Berwick,  7 
Jur.,  N.  S.  410;  8  El.  &  El.  549;  80  L.  J.,  M. 

C.  84;  0  W.  It.  834;  8  L.  T.,  N.  8.  697. 

An  agreement  in  writing  was*  entered  into 
by  an  infant  to  serve  a  master,  and  no  one 
else,  for  twelve  months.  The  infant  entered 
into  the  service.  By  the  terms  of  the  agree- 
ment the  master  was  authorized  to  stop  tho 
wages  of  the  infant  at  any  time  during  which 
the  master^s  steam-engine  should,  for  any  rea- 
son, stop  working;  but  the  master  was  not 
compelled  to  provide  employment  for  tho  in- 
fant during  such  time: — Held,  that  the  agree- 
ment was  inequitable  and  void,  and  the  court 
quashed  a  conviction  of  tho  infant  for  absent- 
ing himself  without  leave.  Reg,  v.  Lord,  12 
Q.  B.  757;  8  New  Scss.  Gas.  240;  12  Jur. 
1001;  17  L.  J.,  M.  C.  181. 

By  agreement  in  writing,  A.  agreed  to  servo 
B.  and  G.,  potters,  as  a  biscuit-oven  placer, 
at  daily  wages  for  twelvb  months.  By  another 
agreement  of  the  same  date, 'H.  agreed  to 
serve  B.  and  G.  for  the  same  period  as  a 
biscuit-oven  fireman,  to  \ij&  paid  by  piece- 
work, he  paying  A.  wages  (»ut  of  what  he 
earned: — Held,  that  the  relation  of  master 
and  servant  subsisted  Ixjtwcen  B.  and  0.  and 
A.,  notwithstanding  his  wages  were  paid  by 
R.,  and  consequently  that  ho  was  properly 
convicted  for  absenting  himself  from  B.  and 
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r.'s  service.  WUlett  v.  BooU,  0  H.  &  N.  2G; 
80  L.  J.,  M.  C.  6;  3  L.  T.,  N.  8.  270. 

An  iron-ship  builder  contracted* in  writing 
:with  six  skilled  handicraftsmen  to  plate  a 
▼csscl,  tliey  agreeing  exclusively  to  serve  him, 
subject  to  the  rules  and  regulations  of  the 
yard,  and  to  execute  the  wlude  of  the  skilled 
and  unskilled  labor  requisite  to  complete  the 
entire  hull  of  the  vessel,  of  the  best  workman- 
ship, and  to  the  entire  satisfaction  of  their 
employer  (they  employing  and  paying  such 
skilled  and  unskilled  assistants  as  might  be 
requisite  to  complete  the  vessel  with  all 
dispatch),  and  to  be  paid  5/.  per  ton  for  the 
work  so  done  by  them: — Hela,  that  the  con- 
tracting parties  were  handicraftsmen  or  arti- 
6ccrs  within  4  G«o.  4,  c,  84,  s.  3.  Lawrence 
V.  Todd,  14  C.  B.,  N.  8.  554;  32  L.  J..  M.  C. 
288;  11  W.  R.  835;  8  L.  T.,  N.  S.  505;  10 
Jur.,  N.  S.  179. 

So,  a  person  working  manually  at  weekly 
wages  and  a  commission,  and  superintending 
other  workmen,  is  an  artificer.  WkUeley  v. 
Armitage,  18  W.  R.  144— Q.  B. 

By  an  agreement  between  W.  and  B.,  on 
behalf  of  himself  and  his  partners,  constitut- 
ing a  coal  company,  W.,  in  consideration 
of  wages  to  be  paid  to  him  fortnightly  by  the 
company,  contracted  to  serve  them  faithfully 
and  exclusively  as  their  servant  as  a  collier, 
and  not  to  quit  the  service  of  the  company 
without  twenty -eight  days'  notice;  and  in 
consideration  of  such  faitliful  service,  and  of 
the  proper  performance  of  the  stipulations 
therein  mentioned,  the  company  agreed  that 
W.  should  not  be  dischargea  without  twcnty- 
jight  days'  notice  in  writinfir.     An  informa- 
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tion  was  afterwards  laid,  under  4  Geo.  4,  c, 
84,  8.  3,  by  F.,  **  agent  to  B.  and  his  partners," 
alleging  the  contract  to  be  with  '*B.  and  his 
partners:" — Held,  first,  that  the  contraet, 
although  the  amount  of  wages  was  not  thereby 
expressly  and  definitely  fixed,  was  not  ^oid  for 
want  of  mutuality,  but  was  to  be  imderstood, 
by  necessary  implication,  as  binding  upon  the 
employers  to  find  work  and  pay  wages,  after 
a  reasonable  rate,  fortnightly.  Whittle  v. 
Frankland,  2  B.  &  8.  49;  8  Jur.,  N.  8.  882; 
81  L.  J.,  M.  C.  81;  5  L.  T.,  N.  8.  639. 

Held,  secondly,  that  the  variance,  if  any, 
between  the  information,  which  proceeded  in 
the  uame  of  '*  B.  and  his  partners,"  and  the 
agreement,  in  which  the  employers  were 
designated  as  "the  R.,  M.  and  II.  Coal  Com- 
pany," was  not  calculated  to  mislead  or 
deceive  TV.,  and  was,  therefore,  within  the 
operation  of  the  proviso  in  section  1  of  11 
&  12  Vict.  c.  43.     lb. 

When  a  contract  for  service  in  husbandry 
was  not  in  writing,  and  had  not  been  entered 
upon,  no  procdedings  could  be  taken  to  en- 
force it  under  the  Master  and  8ervant  Act, 
1807.  s.  3.  Banks  v.  Crossland,  82  L.  T.,  N. 
a  220;  23  W.  R.  414;  44  L.  J.,  M.  C.  8;  10 
L.  R.,  Q.  B.  97. 

\V1ien  such  parol  contract  is  not  to  be  per- 
formed within  a  year  from  the  making  thereof, 
8.  4  of  the  Statute  of  Fi-auih  al««>  prevents  its 
being  enf  jrccd  by  any  meaas.     10. 


The  proprietors  of  a  mill  had  a 
their  employ  who  was  paid  by  the  pieeeL 
Rules  were  posted  so  that  the  irorkpieopte 
passed  them  on  going  to  their  'work,  and  one 
required  fourteen  days'  notice  before  tenai- 
nation  of  employment.  The  -weaver  left  his 
work  without  notice,  but  it  was  not  proved 
that  his  attention  had  been  called  to  the  rule* 
or  that  he  had  seen  them  or  assented  to  them, 
or  was  able  to  read.  The  justices  held  that 
there  was  not  sufficient  evidence  of  a  contrart 
to  justify  a  conviction  of  the  respondent  no- 
der  the  Master,  and  Servant  Act,  1867,  a.  9, 
and  they  refused  to  admit  evidence  of  costom: 
— Held,  that  the  rules  as  they  were  posted^ 
or  a  well-known  custom  in  the  district,  migiit 
be  sufficient  to  establish  a  contract,  if  fouod 
as  a  fact  to  exist.  Canu  v.  JSaetwwd^  33 
L.  T.,  N.  B.  855— Q.  B. 

Bffsot  of  arbitration.] — ^When   a    trade  if 
regulated  by  committees  of  the  masters  and 
workmen    respectively,     which    committees 
make  rules  from  time  to  time,  and  by  one  o( 
such  rules,  in  ctise  of  disputes  between  a 
master  and  his  men,  an  arbitration  committee, 
presided  over  by  a  barrister,  is  to  deczde,and 
a   particular  dispute  has  been  so   derided, 
such  decision  is  not  to  be  considered  as  im- 
ported into  all  future  cngai^emcnts  Iietweea 
masters  and  men,  nor  is  it  binding  on  persoas 
not    parties    to    that    particular    reference. 
Leve7j  V.  ITiU,  OH.  &  N.  702;  4  Jur.,  N.  a 
580;  27  L.  J.,  Exch.  250— Exch.  Cham. 

2.  Non-Payment  of  Wages  5y  Mdder. 

Jurisdiction  and  powers  of  Jnstice  to  compel 
payment.] — In  order  to  give  justices  jurisdic- 
tion to  hear  a  complaint  as  to  the  non-payment 
of  wages,  under  20  Geo.  2,  c.  10,  s.  1,  it  is 
only  necessary  that  the  relation  of  master  and 
servant  should  exist  between  the  parties,  and 
the  contract  of  service  need  not  be  for  any 
specific  time.  Taylor  v.  Carr,  2  B.  Jc  S. 
885:  81  L.  J.,  HL  C.  111. 

The  provisions  of  6  Geo.  4,  c.  18,  applied 
only  to  cases  of  penalties  and  forfeitures,  and 
therefore  magistrates  had  no  power,  under 
that  statute,  to  commit  a  party  to  prison  for 
the  non-payment  of  a  sum  of  money  adjudged 
by  them,  under  20  Geo.  2,  c.  10;  'Sl  Geo.  SL 
c.  11 ;  and  4  Geo.  4,  c.  84,  to  h**.  due  as  wi^ea. 
Wiles  V.  Cooper,  0  N.  &  M.  270:  3  A.  &  K 
524;  1  H.  &  W.  500.  But  now,  by  virtue  of 
the  repeal  of  5  Geo.  .4,  c.  18,  by  11  &  12  VicL 
c.  48,  s.  80.  they  have  such  power. 

In  an  information  before  magistrates,  under 
20  Geo.  2,  c.  10;  81  Geo.  2,  c.  11 ;  and  4Geo. 
4,  c.  84,  for  non-payment  of  wages,  it  shoald 
appear  that  the  relation  of  master  and  servant 
existed  in  one  of  the  occupations  therein 
specified  between  the  debtor  and  the  inform- 
ant.     lb. 

T)ie  42  Geo.  8,  c.  00,  s.  01,  enabled  a  mag^ 
istrnto  to  make  an  order  for  payment  of  aerT- 
antH*  wages  in  certain  cases,  and  directed 
*Uhat  in  case  of  refusal  or  nonpavment  of 
any  sum  so  ordered,  for  twenty-one  days  after 
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determination,  ho  may  issue  his  warront 
stress;"  but  it  gave  an  appeal  to  the  ses- 
i: — Held,  that  twenty-one  days  having 
1  between  tlie  making  of  such  order 
re  the  appeal,  and  also  twenty-one  dtiys 
r  such  appeal  dismissed,  before  the  war- 
of  distress  issued,  the  magistrate  was  war- 
in  issuing  such  order  of  distress  without 

of  any  demand  subsequent  to  the  appeal. 

»V<3>oftoii  ▼.  Harvey^  6  East,  75;  8,  (7.,  uom. 
V.  Earvey,  %  Smith,  238. 
workman  dismissed  without  notice  con- 
to  the  contract  of  service,  could  recover 
mpensation  before  two  justices  under  the 
'&(Il«^stcr  and  Servant  Act,  1867.  Bhaw  v. 
.j^l^iffrmn,  82  L.  T.,  N.  S.  724;  23  W.  R.  730; 
L.  J.,  M.  C.  leO—Q.  B. 


I>edaotions    and    abatement.] — A    master 

summoned  by  a  servant,  an  artificer,  under  20 

0-C50.  2,  c.  19,  s.  1,  for  wages,  is  entitled  to  a 

deduction  in  respect  of   bad  workmanship; 

and  the  justices,,  upon  satisfactory  evidence, 

sliould  order  the  payment  of  so  much  as  may 

seem  just  and  reasonable.     Sharp  v.  Uaimt- 

%D4n^h,  8  B.  &  8.  189;  9  Jur.,  N.  8.  363;  7  L. 

T.,  N.  8.  820;  82 L.  J.,  M.  C.  83;  11  W.  R.  80. 

Under  4  Gteo.  4,  c.  84,  s.  8,  a  justice  may  by 

Ills  conviction  order  wages  already  due  and 

unpaid  to  be  abated.     iSg,  v.  BiggiM^  5  L. 

T.,  N.  8.  605— Q.  B. 

Appeals.] — There  is  no  appeal  to  the  ses- 
sions against  an  order  made  under  4  €ko.  4, 
c.  84,  s.  5,  for  payment  of  wages,  the  sum  to 
be  levied  by  distress  in  case  of  non-pay- 
ment for  nineteen  days,  although  the  justices, 
on  making  the  order,  may  have  acted  without 
jurisdiction.  lUg.  v.  Bedwell^  4  El.  &  Bl. 
213;  3  C.  L.  R.  88;  1  Jur.,  N.  8.  806;  24  L. 
J.,  M.  C.  17. 

As  to  right  to  wages,  generally,  and  actions 
to  recover  wages, — see  this  title,  II.,  2. 

8.    Absence,     3lUeanduet,     and     Offen»e$    hif 

ServoTita, 

Jozisdictlon  of  Joaticea  and  liability  of 
aenrant  in  cases  of  miaoondncti  generaUy.] — 

A  magistrate  has  jurisdiction  under  4  Geo. 
4,  c.  84,  to  discharge,  unless  it  shall  appear  to 
him  that  the  servant  **  shall  not  have  fulfilled 
such  contract,  or  hath  been  guilty  of  any 
other  misconduct  or  misdemeanor  as  afore- 
said." LUlf/  V.  Elwin,  U  Q.  B.  742;  12  Jur. 
623;  17  L.  J.,  Q.  B.  132. 

The  4  Geo.  4,  c.  84,  s.  1,  does  not  authorize 
magistrates  to  punisli  misconduct  on  the  part 
of  a  servant  which  amounts  to  a  felony. 
Jacklin,  Ex.parte,  2  D.  &  L.  103;  1  New  Sess. 
Cos.  2b0:  13  L.  J.,  M.  C.  180;  8,  (7.,  nom. 
Beg.  V.  Fijtehe,  8  Jur.  676— B.  C— Coleridge. 

D.  was  employed  by  B.  under  a  contract, 
by  the  terras  of  which  he  was  to  keep  the 
general  accounts  belongini^to  a  farm  of  B., 
to  wcigli  out  food  for  cattle,  to  set  the  men 
to  work,  to  lend  a  hand  ta anything  if  wanted, 
and  in  all  things  to  carry  out  his  orders.  Ho 
entered  u^mu  the  employment,  and  in  the 


course  of  it  was  ordered  by  B.  to  go  through 
the  whole  of  the  cattle  stock  under  his  charge 
on  tiio  f:irm,  and  to  give  particulars  of  all  the 
animals  which  had  died  under  his  C4ire,  and 
all  buUings  and  calvings  which  had  taken 
place.  Having  refused  to  obey  the  order,  he' 
was  summoned  before  justices,  and  convicted 
under  4  Geo.  4,  c.  84,  s.  3,  for  such  refusal. 
On  appeal  against  this  convict  ion: — Held,  that 
it  was  bad;  first,  because  he  was  not  a  servant 
in  husbandry;  and  secondly,  because,  assum- 
ing that  ho  was  such  a  servant,  he  had  not 
been  guilty  of  any  misconduct  or  misdemeanor 
in  the  execution  of  his  contract  to  serve  in 
that  capacity.  Daviea  v.  Dervoidc^  8  El.  &E1. 
549;  7  Jur.,  N.  8.  410;  80  L.  J.,  M.  C.  84;  9 
W.  B.  334;  8  L.  T.,  N.  8.  097. 

—  in  casea  of  aenrants  absenting  them- 
selves or  neglecting  work.]~To  render  an 
aHificer  liable  for  absenting  himself  from 
service,  it  is  necessary  not  only  that  he  should 
absent  himself  without  a  lawful  excuse,  but 
that  he  should  have  a  guilty  knowledge  that 
he  has  no  lawful  excuse.  Rider  v.  Woody  2 
El.  &E1.  838;  5  Jur.,  N.  8.  1354;  29  L.  J., 
M.  C.  1;  1  L.  T.,  N.  8.  80;  8  W.  R.  23. 

On  the  5th  of  July,  1858,  A.,  an  artificer, 
made  a  written  contract  with  P.,  signed  by 
A.  and  P.,  to  serve  P.  for  five  years  from  that 
date,  and  then  entered  into  the  service.  On 
the  15th  of  October,  1858,  A.,  so  being  in 
P.^s  service,  made  a  written  contract  with 
H.,  signed  by  them  both,  to  serve  II.  for  five 
years  from  this  latter  date.  On  the  next  day 
A.  refused  to  enter  into  II. 's  service,  giving 
as  a  reason  that  P.  insisted  on  his  remaining 
in  his  (P.'s)  service: — Held,  that  A.  could 
not  be  convicted  for  not  entering  into  H.'s 
service,  if  he  had  a  lawful  excuse  for  not  en- 
tering into  it;  and  that  the  fact  that  he  could 
not  do  so  without  committing  the  criminal 
offense  obabsenting  himself  from  P.'s  service 
was* sufficient  to  constitute  such  an  excuse. 
Ashmore  v.  Uorton,  2  El.  &  El.  300;  29  L.  J., 
M.  C.  18;  6  Jur.,  N.  8.  15;  1  L.  T.,  N.  8. 
58. 

A  coal  miner  had  been  convicted  by  a  jus- 
tice, under  80  &  81  Vict.  c.  141,  of  neglecting 
to  fulfill  a  contract  of  service  with  his  em- 
ployers, and  absenting  himself  without  just 
cause  or  lawful  excuse.  The  contract  was  to 
give  and  take  fourteen  days*  notice,  and  the 
employers  had  received  notice  of  that  length 
from  one  of  their  workmen  that  the  whole  of 
the  men  employed  by  them  would  leave  un- 
less two  non-union  men  were  discharged.  No 
evidence  was  given  of  any  authority  from  the 
miner  to  his  fellow-workman  to  give  the 
notice;  and  when  the  period  elapsed  the  non- 
union men  were  not  discharged.  The  miner 
and  some  others  left  work,  and  the  remainder 
continued  in  the  employ : — Held,  that  the  con- 
viction was  right  Smart  v.  Peeaol,  80  L.  T., 
N.  8.  632— Q.  B. 

The  al>senting  himself  ^rom  a  weekly  em- 
])loyment  without  notice  and  witiiout  assign- 
ing cause  by  a  workman,  and  a  complamt 
thereon  to  justices,  shows  a  dispute  ari;iiug 
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out  of,  or  incidental  to,  their  relation  as 
employer  and  workman,  so  as  to  give  justices 
jurisdiction  under  the  Employers  and  Work- 
men Act,  s.  4,  notwitliHtanding  that  the 
workman  had  not  expressly  had  notice  that 
a  week's  notice  was  necessary  before  leaving 
the  service,  and  that  he  said  nothing  fo  dispute 
that  fact.  CUmm>n  v.  Ilubburd,  45  L.  J.,  M. 
C.  69;  1  L.  R.,  Exch.  Div.  170;  83  L.  T.,  N. 
8.  814;  24  W.  R.  812— D.  C.  A. 

—  after  conviction  for  like  offsnee.] — A  serv- 
ant having  been  convicted,  under  4  Goo.  4, 
c.  ;$4,  s.  8,  for  absenting  himself  without  leave 
or  lawful  excuse  from  his  service,  and  im- 
prisoned, and  still  refusing  to  return  after  his 
imprisonment  to  the  service,  the  term  of 
which  is  incomplete,  may  bo  again  convicted; 
and  it  is  immaterial  that  he  intended  in  the 
first  instance  to  break  the  contract  once  for 
all,  or  bona  fide  believed  that  in  point  of  law 
the  first  imprisonment  put  an  end  to  the  con- 
tract. Unwin  v.  Clarke,  1  L.  R.,  Q.  B.  417; 
12  Jur.,  N.  S.  420:  85  L.  J.,  M.  C.  108;  14 
W.  R.  688;  14  L.  T.,  N.  8.  856. 

A  potter  was  convicted  and  sentenced  to 
imprisonment  for  leaving  his  service  before 
the  time  of  contract  was  expired.  After  the 
imprisonment  had  expired,  but  before  the 
original  time  of  contract  had  expired,  he,  not 
having  returned  to  the  service,  was  again  con- 
victed for  absenting  himself:— Held,  that  the 
second  conviction  was  good,  as  the  contract, 
notwithstanding  the  first  conviction  and  im- 
prisonment, was  not  dissolved.  Baher,  Ex 
parte,  7  El.  &  Bl.  607;  8  Jur.,  N.  8.  514;  26 
L.  J.,  M.  0.  103;  8,  O.  and  8.  P.,  2  H.  &  N. 
210;  8  Jur.,  N.  8.  037;  26  L.  J.,  M.  C.  155. 

By  a  memorandum  in  writing,  Y.  agreed  to 
serve  M.  as  a  cutler  for  three  years,  and  M. 
agreed  to  employ  him  and  my  him  for  his 
work  according  to  a  scheaule  of  prices. 
Having  quitted  his  service  during  ^he  t^rm, 
he  was  convicted  and  imprisoned  for  twenty- 
one  days,  for  unlawfully  absenting  himself 
from  his  service.  After  his  discharge  from 
prison,  he  did  not  return  to  the  service  of  M., 
but  went  and  worked  elsewhere.  On  a 
second  information  laid  against  him  for  un- 
lawfully absenting  himself  from  the  service, 
it  was  proved  to  the  satisfaction  of  the  jus- 
tices that  on  the  first  occasion  he  absented 
himself  on  account  of  a  difference  with  his 
master  as  to  the  scale  of  prices;  that  when, 
after  his  discharfire  from  prison,  he  refused  to 
return,  he  was  advised  by  his  attorney  that  he 
was  not  bound  to  do  so;  and  the  justices 
stated  that  they  thought  it  very  probable  that 
he  bond  fide  believed  what  his  attorney  told 
him.  The  justices  convicted  him  under  the 
6  Geo.  8,  c.  25,  for  unlawfully  absenting  him 
self,  and  sentenced  him  to  one  raonth*s  im- 
prisonment:— Held,  that  the  conviction  could 
not  be  sustained;  first,  because  the  servant 
in  refusing  to  return  appeared  to  have  been 
acting  bond  fide  in  the  exercise  of  a  supposed 
right ;  secondly,  because  the  provisions  of  the 
6  Geo.  8,  c.  25,  s.  4,  relating  to  this  matter, 
are  repealed  or  superseded  by  ihc  4  Geo.  4,  c. 


34;  and  thirdly,  because  the  serraot  Iiavb^ 
been  once  convicted  for  a  departure,  with  ia- 
tcnt  to  leave  his  service  altogether,  coultl  boC 
be  convicted  a  second  time  under  tlie  G  Geo. 
3,  c.  25,  s.  4.  Heg.  v.  Youle,^  II.  &  K.  753; 
30  L.  J.,  M.  C.  234;  0  W.  R.  CiJ7;  4  L.  T^ 
N.  8.  200. 


A  fire-iron  forger,  in  1871,  agreed  to 
five  years.     On  the  1st  of  April,   1873,  tic 
summoned  under  the  Master  and  Servasi  Act, 
1867,   80  <fc   31  Vict.  c.   141,  ff>r 
himself  from  his  employer's  bertrioe,  aod 
on  the  13th  of  May,  ordered  to   pay  lliL  fit. 
to    his  employers  as  compensation    for  ike 
breach  of  cc»ntmcl«  which  sum  was  paid.    Koc 
having  returned  to  lib  employmc-nt,    lie  was 
again  summoned,  and,  on  the  7tfi    of  July, 
ordered   to  fulfill  his  contnu-t  sind    tn  f^trt 
security  for  its  fulfillment,  and  in    default  to 
be  imprisoned  for  a  term  not  exceeding  tbree 
months.     He  did  not  comply  with  tbe  oniei, 
and  underwent  three  montlis'  impriaoDiacDt 
On  his  liberation  he  continued  to  absent  him- 
self, and  was  again  summoned  for  BhetSDtia^ 
himself  from  his  employers'  service,  and  or- 
dered, on  the  18th  of  November,  to  pay  lU 
14«.  to  his  employers  as  com|)en8ation : — Held, 
that  the  orders  did  not  annul  the  contract  (A 
service,  and  were  no  bar  to  the  suhseqne&t 
summons  and  order  of  the  18th  of  Koveoiber; 
and  that  that  order  was  rightly  made.     Cidkt 
V.  Turner,  0  L.  U.,  Q.  B.  502;  43  L.  J.,  M.  C 
124;  30  L.  T.,  N.  8.  706;  22  W.  R.  840. 

—  in  cases  of  servants  purloining  or 
embezzling  manufiscturing  materials.] — Tbe 
offense  created  by  17  (xeo.  3,  c.  50,  s.  10,  coa- 
sists  in  the  accused  party  not  giving,  when 
brought  before  the  justices,  a  satisfactory 
explanation  of  how  he  came  by  the  goodk 
suspected  to  have  been  purloined  or  embfS- 
zled.  Booihroydy  Tn  re,  2  New  8ess.  Cas.  251; 
15  M.  &  W.  1 ;  10  Jur.  117;  15  L.  J.,  M.  C.  57. 

If  yarn,  of  a  description  liable  to  be  cov- 
demned,  is  found  in  the  house  of  a  party, 
magistrates  have  jurisdiction  to  condemn  it 
under  17  Geo.  8,  c.  50,  ond  to  convict  ih^ 
party,  although  the  j^tjx  was  not  found  on 
the  execution  of  a  search  warrant  previonalj 
granted.  DavU  v.  Ne$t,  6  C.  &  P.  167- 
Tindal. 

By  17  Geo.  8,  c.  50,  s.  10,  it  shall  be  lawful 
for  any  two  justices,  upon  complaint  made 
to  them  upon  oath  that  there  is  cause  to  sus- 
pect that  purloined  or  embezzled  materials, 
used  in  certain  manufactures,  are  concealed 
in  any  dwelling-house,  outhouse,  yard,  garden 
or  otlicr  place  or  places,  to  issue  a  search 
warrant  for  the  search,  in  the  daytime,  of 
every  such  dwelling-house,  &c. ;  and  if  any 
such  materials,  suspected  to  be  purloined  or 
embezzled,  arc  found  therein,  to  cause  tbo 
same,  and  the  person  in  whose  house,  out- 
house, yard,  garden  or  other  place  they  are 
found,  to  be  brought  before  two  justices,  and 
if  the  person  shall  not  give  an  account  to 
their  satisfaction  of  how  ho  came  by  Uic 
same,  he  shall  be  adjudged  guilty  of  a  misd^ 
meanor: — Held,  that  a  warehouse  occupied  for 
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business  purposes  only,  and  not  within  the 
curtil&gc  of  or  connected  with  any  dwclling- 
honse,  was  a  place  within  the  meaning  of  the 
above  section.  Heff.  ▼.  Edmundum,  2  £1.  & 
El.  77;  5  Jur.,  N.  8.  1351;  28  L.  J.,  M.  C. 
318;  8  Ooz  C.  0.  212. 

4.  Cojwielions;  CammUments;  Punishment, 

CVm-victioQ  and  oommitmant  of  sanrant  for 
tbaanoo,  aaglect  of  work,  or  other  mlaoondaot 
in  employmettt.] — A  commitment  under  4 
Geo.  4,  a  84,  s.  2,  which  states  that  the 
defendant,  a  miner,  liad  contracted  to  servo 
A.,  but  omits  the  words  **  in  tho  employment 
of  a  miner,'*  is  b:id.  72e</.  v.  Jones  ur  Lewis^  1 
New  Scss.  Cas.  3;  1  D.  &  L.  822;  8  Jur.  470; 
IS  L.  J.,  M.  C.  46— B.  C— Williams. 

So  a  commitment,  stating  that  complaint 
had  been  made  against  E.,  servant  to  G.,  for 
misconduct  in  his  said  service,  is  insufficient, 
for  not  stating  tho  nature  of  the  service. 
CopeBtieky  In  re,  1  New  Sess.  Cas.  181 ;  13  L. 
J.,  M.  0.  161. 

A  warrant  of  committal  stated,  that  A.  con- 
tracted to  servo  H.  &0o.,  calico  printers,  "  as 
adesigaer,"  and  that,  while  he  was  in  such  serv- 
ice, and  in  the  execution  of  tlie  said  contract, 
he  was  guilty  of,  &c. : — Held,  that  it  wns  not 
necessary  to  state  under  which  of  the  various 
classes  of  employment  cnomenitcd  in  the  4 
Geo.  4,  c.  34,  s.  3,  that  of  a  designer  came, 
and  that  it  was  sufficient,  if  the  court  should 
be  of  opiniou  that  a  designer  was  a  service  or 
employment  within  that  section.  Ormerody 
Ex  parte,  1  D.  <&  L.  82o;  1  New  Scss.  Cas.  88; 
8  Jur.  495;  13  L.  J.,  M.  C.  73- B.  C— Wil- 
liams. 

An  order  of  a  justice  for  discharging  a 
servant  from  her  master's  service  under  5 
Eliz.  c.  4,  was  void,  and  not  merely  void- 
able, because  it  did  not  ap|)ear  on  the  order 
itself,  that  **she  was  n  servant  in  husbandry." 
Bex  V.  IluUeoU,  6  T.  II.  683. 

A  party  was  committed  by  a  magistrate, 
under  4  Geo.  4*  c.  34,  s.  3,  by  a  warrant  of 
commitment,  which  was  in  the  following 
form: — **To  the  constable  of  M.,  Surrey,  &c. 
Whereas,  inforinalion  and  complaint  hath 
been  made  unto  me,  one,  &c.,  upon  the  oaths 
of  J.  11.  and  S.  M.,  both  of  M.,  in  tho  said 
county  of  8.,  calico  printers,  that  W.  J.,  of 
>L  aforesaid,  in  the  county  aforesaid,  calico 
printer,  did,  on  Wednesday,  tho  8th  of  May 
insc,  contract  with  the  said  S.  M.  to  print 
certain  pieces  of  woolen  cotton  goods,  and 
that  the  said  W.  J.  had  adopted  such  contract, 
and  entered  into  tho  service  of  the  said  S.  M. 
under  such  contract,  and  that  the  said  W.  J. 
hath,  in  his  said  service,  been  guilty  of  divers 
misdemeanors,  miscarriages,  and  ill  behavior 
towards  the  s:nd  S.  M.,  and  particularly  with 
having,  on  the  Oth  of  May  inst.,  refused  to 
perfrirm  such  contract,  and  left  his  said  work 
unfinished,  and  the  service  of  the  said  S.  M., 
without  his  license  or  consent.  And  whereas, 
in  pursuance  of  the  statute  in  that  case  made 
ana  provided,  I  have  duly  examined  the 
proofs  and  allegations  of  both  the  parties. 
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touching  the  ma'tcr  of  the  complaint,  and, 
upon  due  cnnsiderat ion  had  thereof,  have 
adjudged  and  dcterminc<l,  and  do  Itereby 
adjudge  and  determine,  the  sjiid  complaint  to 
be  tnic."  It  then  commanded  the  c<mstable 
to  convey  the  party  to  the  house  of  correction, 
and  deliver  him  to  tho  keeper  thereof,  who 
was  ordered  to  detain  him  in  custody: — Held, 
that  this  wjis  a  commitment  in  execution,  and 
that  it  was  bid,  because  it  did  not  show, 
either  that  tho  contract  was  entered  into,  or 
the  work  refused  to  be  done,  or  the  party 
found,  within  the  jurisdiction  of  the  magis- 
trate.    Johne&n  v.  lieid,  G  M.  &  W.  124. 

A  warrant  of  commitment  of  a  servant  for 
leaving  his  master's  emplt>yment  is  bad,  if  it 
does  not  aver  either  that  tho  contract  was  in 
writing,  or  that  tho  service  had  been  entered 
upon.  Aekewy  Eso  parte,  2  L.,  M.  &  P.  420; 
15  Jur.  705;  20  L.  J.,  M.  C.  241— B.  C— 
Wightman. 

The  return  to  a  habeas  corpus  stated,  that 
S.  T.  was  detained  under  a  warrant  of  com- 
mitment and  conviction  by  a  justice,  which,, 
after  reciting  a  complaint  by  It.  T.,  agent  of 
J.  D.,  that  S.  T.  had  contracted  with  J.  D. 
to  serve  J.  D.  in  tho  capacity  of  a  miner,  and 
had  entered  into  such  service  and  did,  before 
the  term  of  his  contract  was  completed,  ab- 
sent himself  from  his  service,  and  did  thereby 
neglect  to  fullill  tho  same,  contrary  to  the 
form  of  the  statute  in  such  case  made  and 
provided,  set  forth  the  contract  of  service, 
and  evidence  of  S.  T.  having  left  the  service 
without  the  consent  of  J.  D.,  and  convicted 
S.  T.  of  tl)e  oltcnso  cluirged  in  the  infor- 
mation and  complaint: — Hehl,  that  no  offense 
was  laid  in  the  information,  though  it  fol- 
lowed the  words  of  tlic  4  Geo,  4,  c.  34,  s.  8, 
inasmuch  as  it  did  not  appear  that  the  ab- 
sence of  S.  T.  was  without  lawful  excuse; 
and  the  pri^ner  was  discharged.  Jteff.  v. 
Turner,  2  New  Sess.  Can.  403 ;  0  Q.  B.  80 ;  10 
Jur.  622;  15  L.  J.,  M.  C.  140. 

Tho  return  to  a  habeas  corpus  stated,  that 
the  prisoner  was  committed  for  three  months 
by  warrant  of  a  justice  set  forth  in  tho  re- 
turn, rpcittng  a  conviction  by  the  justite,  on 
which  tho  warrant  purported  to  proceed,  for 
an  offense  under  the  4  Geo.  4,  c.  34.  s.  3.  Tho 
recited  conviction  w:is,  on  the  face  of  it,  bad. 
The  return  then  stated,  that,  a  week  after 
such  commitment,  the  prisoner  being  atiii  iu 
custody,  the  same  justice  delivered  to  the 
jailer  another  warrant  of  commitmeut,  re- 
citing and  grounded  ui)on  a  conviction  of  the 
same  date  as  the  first,  by  the  same  justice, 
sotting  forth  the  same  offense,  aud  imposing 
tho  same  punishment  In  this  conviction  no 
material  defect  appeared: — Hold,  that  tho 
prisoner  was  not  entitled  to  be  discharged, 
the  return  showing  a  good  warrant,  under 
which  he  was  in  custody.  Iteg,  v.  Jiicharde^ 
5  Q  B.  920;  D.  &  M.  7*77;  8  Jur.  752;  13  L, 
J.,  M.  C.  147. 

In  a  commitment  in  execution,  under  the 
4  Geo.  4,  c.  34,  s.  3,  which  is  intended  by  the 
statute  to  operate  as  a  conviction,  tho  warrant 
must  show  that  the  magistrate  has  done  all 
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that  18  ncceasarj  to  make  the  conviction  law- 
faL  Ifeg.  t.  Tordoft,  D.  d;  M.  608;  5  Q.  D. 
088;  1  New  Seu.  Cas.  171;  8  Jur.  772. 

A  warrant  of  commitment  under  4  Geo.  4, 
c  84,  B8.  1,  8,  should  state  that  the  examina- 
tion was  on  oath,  and  taken  in  the  presence 
-  of  the  defendant.  Gray,  Ex  parte,  1  New 
Bess.  Gaa.  854;  2  D.  &  L.  580;  8  Jur.  1040; 
14  L.  J.,  M.  C.  26— B.  0.   8.  P.,  Heg.  v.  J<ms$y 

1  New  Bess.  Cas.  8;  1  D.  &  L.  822;  8  Jur. 
470;  18  L.  J.,  M.  C.  46— B.  C. 

A  commitment  of  a  servant  under  4  Geo.  4, 
c.  84,  8.  8,  for  absenting  himself,  need  not 
set  forth  the  evidence  on  which  the  convic- 
tion proceeded ;  but  it  must  show  on  the  face 
of  it  that  the  servant  has  been. convicted  of  an 
offense  within  the  meaning  of  the  act  It  is 
therefore  not  sufficient  that  it  shows  that  the 
servant  absented  himself  without  assigning 
any  sufficient  reason.  Genoood,  In  re,  2  El. 
A  Bl.  052;  2  C.  L.  R.  2G0;  28  L.  J.,  -M.  C. 
85;  17  Jur.  1168. 

A  return  to  a  habeas  corpus  set  forth  a  war- 
rant, which  recited  that  the  prisoner  had  been 
on  the  same  day  convicted  before  a  justice  of 
an  offense  against  the  4  Geo.  4,  c.  84,  s.  8, 
and  that  the  justice  had  adjudged  that  he 
should  be  committed  for  two  montlis,  and 
commanded  the  constable  to  take  and  the 
jailer  to  receive  him : — Held,  that  the  con- 
viction and  warrant  of  commitment  might  be 
in  separate  instruments :  that  this  instrument 
was  a  warrant  of  commitment,  and  therefore 
it  was  no  objection  that  it  did  not  set  forth 
the  evidence  before  the  justice,  nor  state  that 
it  was  taken  in  the  presence  of  the  prisoner 
or  upon  oath.     BaUsy,  In  re,  8  £1.  &  Bl.  607 ; 

2  C.  L.  R.  1645;  18  Jur.  030;  23  L.  J.,  HL  C. 
161. 

Held,  also,  that  it  might  be  shown  by 
affidavits  that  there  was  no  evidence  before 
the  justice  of  such  a  contract  to  serve  as 
would  give  him  jurisdiction :  but  that  if  there 
was  any  evidence  to  justify  the  finding  of  the 
justice,  the  court  could  not  interfere,     lb, 

A  conviction  did  not  expressly  state  that 
the  servant  had  entered  the  service,  but  it 
found  that  he  did  **  misconduct  himself  in  his 
said  serviced' — Held,  that  this  was  a  suf- 
ficient finding  of  liis  having  entered  into  the 
service.  Baher,  Ex  parte,  7  £1.  &  Bl.  607;  8 
Jur.,  N.  S.  514;  26  L.  J.,  M.  0.  103.  S.  P. 
and  8.  0„  2  H.  &  N.  210;  8  Jur.,  N.  S.  087; 
26  1^.  J..  M.  C.  155. 

The  conviction  stated  that  it  appeared  to 
the  magistrate,  as  well  on  the  examination 
on  oath  of  M.,  in  presence  of  the  i)arty 
charged,  **  as  otherwise,^*  that  the  party  hod 
absented  himself: — Held,  that  it  was  not  to 
be  inferred  from  this  that  the  justice  had  pro- 
ceeded upon  evidence  not  given  in  the  pres- 
ence of  the  party.    I  b. 

The  conviction  stnted  that  the  party  mis- 
conducted himself,  &c.,  **by  neglecting  and 
absenting  himself  from  his  mastc^r^s  service:'' 
— Held,  thnt  this  was  not  a  finding  of  two 
statutable  offenses,  but  only  of  the  absenting. 
lb, 

A  habeas  corpus  having  issued,  directed  to 


the  keeper  of  a  house  of  correclion  in  tka 
borough  of  Kinffston-upon-Hull,  to  biii^  ap 
9.,  a  prisoner,  detained  in  liis   coatody,  lis 
made  a  return,  setting  out  a  warmnt  of  con- 
mitment  by  a  magistrate  of    the   boro^gk. 
stating    that    S.    did    unlawfully    mid   aad 
abet  T.,  a  handicraftsman,  who  had  contracsed 
in  writing  to  serve  H.,  a  ahipbailder*  m  n^ 
lecting  and  refusing  to  commence  faia  scrfire 
with  H.,  according  to  his  contracfc.     The  it- 
turn  then  stated  that  while  S.   was  ia  the 
keeper's  custody,  the   same  magtatiate  de- 
livered to  him  another  warrant   of  ooamit- 
ment,  which  stated  that  8.  waa  doly  cos- 
victed,  **  for  that  T.,  a  handicraffsaiaB,  did, 
at  the  parish  of  Holy  Trinity,  in  tlic  boroogb. 
contract  with  H.,  a  shipbuilder,  to  serve  km 
in  the  capacity  of  a  shipwriglit,  for  a  poM 
not  then  expired,  the  contract  being*  in  writiD*^ 
and  signed  by  the  contracting  |iartiea;  aad 
that  T.  did  not  tiien  and  there,  or  at  any  ds/ 
since  then,  enter  into  his  service,  aooordiag 
to  bis  contract,  and  that  he  had  not  the  eoa- 
sent  of  n.  nor  any  lawful  excuse  for  mack  ik 
default  in  not  entering  into  his  service;  ui 
that  S.,  before  the  committing  of  the  o&ase 
by  T.,  unlawfully  did  aid,  atiet,  coansef  sad 
procure  T.  the  said  offense  in   manner  aad 
form  aforesaid  to  commit;  that  ia  to  say.  & 
did  then  and  there  aid,  abet,  counsel  and  pso- 
curo  T.  so  as  aforesaitl  not  to  enter  his  aerriee 
according  to  the  said  contract;'^  and  it  m 
thereby  adjudged  th&t  8.,  for  his  offense, 
should  be  imprisoned  in  the  house  of  eotree- 
tion  in  the  borough,  &c.     The  first  wanaal 
of  commitment  was  bad  on  the  face  of  it:— 
Held,  first,  that  the  defect  in  the  first  wainBt 
was  cured  by  the  second,  it  appearing  by  tte 
return  that  the  second  was  substituted  by  the 
same  magistrate  as  an  amendment  of  the  fiisU 
Smith,  In  r«,  8  H.  &  N.   227;  27  L.  J.,  JL 
C.  186. 

Held,  secondly,  that  the  second  wamoit 
sufficiently  stated  that  S.  aided  T.,  **kaov- 
ing  that  he  had  not  the  consent  of  H.,  or  soy 
lawful  excuse  for  not  entering  into  his  serr- 
ice."    lb. 

Held,  thirdly,  that  the  warrant  was  not 
bad,  because  it  stated  that  8.  ^*  did  aid,  abei, 
counsel  and  procure,"  without  stating  of 
which  offense  he  was  convicted.     Ih. 

Held,  fourthly,  that  an  affidavit  could  not 
be  received  for  the  purpose  of  showing  tint 
T.  (lid  not,  in  fact,  contract  within  the 
borough,  as  stated  in  the  warrant.    lb. 

In  an  action  for  false  imprisonment,  it  ap- 
peared that  the  plaintiff  had  been  commitled 
to  prison  by  warrant  of  a  justice,  under  4 
Geo.  4,  c.  84,  s.  8;  The  warrant  alleged  thit 
the  plaintiff,  a  collier,  hud  been  guilty  of 
divers  misdemeanors,  particularly  that  be  hid 
absented  himself  from  the  service  of  hii 
masters  before  the  term  of  his  contract  with 
them  vrtii  completed,  contrary  to  the  form  of 
the  statute: — Held,  that  no  conviction  ms 
necessary  under  the  statute;  and  that  the 
warrant,  wliether  it  w<ui  an  order  or  in  the 
nature  of  a  convietiou,  was  the  only  instn- 
mcnt  contemplated,  by  the  legislature,  and  the 
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i>t^3r  of  the  imprisonment  depended  upon 

«ifficiency    of    that   instrument    alone. 

ff  V.  Lfig\  1 1  Q.  B.  455 ;  8  New  Sesa. 

09;  13  Jur.  280;  17  L.  J.,  HL   C.  50— 

c^li.  Cham. 

Id,  also,  that  whether  the  warrant  was  to 
nstrned  with  less  strictness,  as  bein^  in 
b^    Kksture  of  an  order,  or  with  greater  strict- 
less^  as  being  in  the  nature  of  a  conviction,  it 
v«8  bad,  as  it  did  not  bring  the  case  within 
he     statute,  by  averring  either  that  the  con- 
was  in  writing  or  else  that  the  service 
been  entered  upon.     lb, 
^Wliere    the  Statute  of  Laborers  gives   a 
magistrate  jurisdiction  to  examine  upon  oath 
ttoy   servant,  and  to  make  order  for  payment 
of  inrages  to  such  servant,  and  a  magistrate,  in 
l&is  mdjudiction  on  this  act,  avers  a  complaint, 
made  on  oath,  and  an  examination  on  oath, 
it;  is  not  competent,  in  replevin  for  taking  the 
plaintifTs  goods,  for  tlie  plaintiff  to  plead  in 
DQ.r  of  a  recognizance  made  under  a  warrant 
of  distress  and  sale  founded  on  that   adjadi* 
eaS^ion,  that  the  servant  did  not  duly  make 
oatb    before   the    magistrate  that  the   sum 
claimed   was  justly  due  to  him   for  wages; 
nor  can  he  plead  that  the  sum  claimed  was 
not  due.     WUaon  v.    WeUer^  1  B.  &  B.  67; 
8  Moore,  294. 

An  information  by  a  master  under  80  &  81 
Vict.  c.  14t,  claimed  a  fulfillment  of  the 
contract,  but  not  payment  of  damages  in  the 
alternative: — Held,  that  it  was  not  mvalid  to 
aastain  an  order  for  fulfilment.  Craiu  v. 
P&wdl,  4  L.  R.,  C.  P.  123;  88  L.  J.,  C.  P.  43; 
20  L.  T.,  N.  8.  703;  17  W.  R.  161. 

Tlie  justices  on  the  information  ordered 
that  the  servant  should  fulfill  the  contract, 
and  they  adjudged  that  if,  upon  a  copy  of  a 
minute  of  the  order  being  served  on  him,  he 
should  neglect  or  refuse  to  comply  with  the 
same,  he  should,  for  such  his  disobedience, 
be  imprisoned  for  one  calendar  month: — 
Held,  that  if  the  justices  had  not  jurisdiction 
to  imprison  the  servant,  except  on  a  fresh 
summons  after  he  had  disobeyed  the  order, 
the  latter  part  of  the  order  might  be  rejected 
as  surplusage,  and  the  order  itself  was  still 
good.     lb, 

—  for  purloining  or  embezzling  manufao- 
taxing  materials.] — A.  conviction  under  17 
Geo.  3,  c.  50,  s.  10,  stated,  that  materials  used 
in  woolen  manufactures,  suspected  to  have 
been  purloined,  had  been  found  in  the  house 
of  A.,  and  tliat  he  had  given  no  satisfactory 
account  thereof  to  the  convicting  justices:-^ 
Held,  that  it  was  not  necessary  that  the  con- 
riction  should  state  that  they  were  found  con- 
cealcd  in  the  house,  nor  that  they  were  found 
under  a  search-warrant  Beg.  v.  Wileock  or 
Wikecks,  7  Q.  B.  317:  1  New  Sess.  Cas.  051; 
0  Jur.  729 1  14  L.  J.,  M.  C.  104. 

The  17  Geo.  3,  c.  56,  so  fur  as  regards  the 
distribution  of  tlie  penalties  thereby  imposed, 
is  repealed  by  58  Geo.  3,  c.  57.     Ih. 

Where  the  information,  under  17  Geo.  8, 
c.  56,  8.  10,  has  b«'en  laid  Ijoforo  two  justices, 
and  the  conviclioji  bus  t«ikcn  place  before 


two  other  justices,  this  fact  must  apptar  on 
the  face  of  the  conviction  (unnecessary  since 
11  &  12  Vict  c.  43,  s.  36).     lb. 

A  conviction  under  17  Geo.  3,  c.  56,  stating 
that  A.  was  convicted  before  the  magistrates 
upon  tlie  oath  of  a  credible  witness,  of  hav- 
ing in  his  possession,  in  his  dwelling-house, 
certain  materials  used  in  the  woolen  manu- 
facture, sus|H>ctcd  to  be  embezzled  and  pur- 
loined, he  not  prodncina:  the  party  from  whom 
he  bou;rht  the  same,  or  giving  a  satisfactory 
account,  and  then  goin^  on  to  adjudicate,  is 
good.     Davia  v.  JVW^  0  C.  <&  P.  167— Tiudal. 

Upon  a  conviction  undei^  17  Geo.  3,  c.  50, 
s.  10,  the  offense  created  by  which  consists 
in  the  accused  party  not  giving,  when  brought 
before  the  justices,  a  satisfactory  explanation 
of  how  he  came  by  the  goods  suspected  to 
have  been  purloined  or  embezzled:— Held, 
that  it  was  no  objection  to  the  conviction, 
first,  that  it  purported  to  be  founded  on  the 
information  of  A.,  and  the  oaths  of  him  and 
other  credible  witnesses,  whose  names  were 
set  out;  and,  secondly,  that  the  warrant  on 
which  the  premises  of  the  defendant  had  been 
searched  for  the  suspected  materials  was 
granted  on  an  affidavit  of  A.,  in  which  he 
only  stated  that  he  had  cause  to  suspect  that 
there  were  purloined  or  embezzled  materials 
on  the  premises  of  the  defendant,  and  did  not 
show  the  offense  to  have  been  committed 
within  the  jurisdiction  of  the  justices.     lb. 

A  conviction  under  17  Geo.  3,  c.  56,  s.  10, 
and  58  Qeo.  3,  c.  51,  for  having  in  possession 
articles  suspected  to  be  purloined  or  embezzled, 
was  not  in  the  form  given  by  the  schedule  to 
the  latter  statute,  and  purported  to  be  made 
on  the  information  of  the  informer  and  the 
oaths  of  him  and  certain  other  credible  wit- 
nesses, whose  names  were  set  out,  and  con- 
cluded by  awarding  the  penalty  to  be  paid  as 
the  law  directs: — Held,  nrst,  that  it  was  not 
necessary  that  the  conviction  should  state — 1, 
the  value  of  the  materinls ;  2,  to  whom  they  be- 
lonsfed:  8,  that  the  defendant  knew  them  to 
bo  purloined  or  erabezzlt^d;  4,  that  the  in- 
former or  witnesses  were  sworn  in  the  presence 
of  the  accused :  5,  that  the  accused,  when  be- 
fore the  ma<ristratcs,  had  not  applied  for  timo 
to  produce  tiie  purtics  from  whom  he  received 
the  su!«])ccted  materials.  Boothroyd^  In  re^  2 
New  Sess.  Cas.  251;  15  M.  &  W.  1;  10  Jur. 
117;  15  L.  J.,  M.  C.  57. 

Appealing  against  convictions.] — By  17  Geo. 
3,  c.  50,  s.  20,  an  appeal  is  given  to  the 
sessions  against  certain  convi'itions,  the  party 
giving  notice  in  writing  to  the  justices  con- 
victing, and  entering  into  a  recognizance  to  try 
the  appeal,  and  those  justices  are  required  to 
give  notice  to  the  party  of  his  right  to 
appeal;  if  those  justici'S  do  inform  him  of 
fiuch  right,  without  saying  anything  about  the 
notice,  and  he  enters  into  the  recognizance, 
the  sessions  are  bound  to  n'ccdve  the  appeal, 
though  he  did  not  give  the  notice  in  writing. 
Hex  V.  Leefh  {Justices),  4  T.  U.  583. 

Or  if  the  justices  at  the  lime  of  such  con- 
viction make  known  to  the  party  convicted 
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bis  right  to  appeal,  and  he  declines  appealing, 
they  need  not  go  on  to  inform  him  of  the 
neces3ary  steps  to  be  taken  in  order  to  appeal. 
Bex  r.  W,  It.  Yorkshire  (Justices),  8  M.  &  S. 
493. 

Under  17  Geo.  3,  c.  60,  sa.  1,  2,  20,  22,  two 
justices  may  convict  and  sentence  to  im- 
prisonment; and  the  party  convicted  may 
appeal  to  the  sessions,  giving  notice  to  the 
justices  at  the  time  of  conviction,  and  at  tlie 
same  time  entering  into  a  recognizance  with 
sufficient  sureties  to  try  the  appeal  and  abide 
the  judgment  of  tlie  sessions;  but  if  he  do 
not  at  such  time  enter  into  such  recognizance, 
the  convicting  ju.cttices  are  to  commit  him  till 
the  sessions,  unless  sucli  recognizance  bo 
sooner  entered  inlt>,  and  are  to  transmit  the 
conviction  to  tlie  sessi<ms,  and  the  sessions, 
OR  proof  of  notice  of  appeal,  and  on  receiving 
the  conviction,  are  to  hear  the  nppeal ;  and  if 
the  conviction  be  affiiinecl,  the  party  is  to 
suffer  the  punishment  originally  adjudged, 
the  time  of  imprisonment,  if  inflicted,  being 
computed  from  the  time  of  affirmance,  unless 
the  party  has  been  imprisoned  under  the 
original  conviction,  in  which  case  the  time 
for  which  he  has  been  so  confined  is  to 
bo  included  in  the  order  of  confirmation. 
Reg.  Y.  Twyford,  5  A.  &  E.  430 ;  0  N.  &  M. 
836. 

PaniBhment.]~-Under  20  Geo.  2,  c.  10,  8.  2, 
if  a  justice  of  the  peace,  upon  a  complaint 
made  to  him  of  misconduct,  sentences  the  of* 
fender  to  bo  committed  to  the  house  of  cor- 
rection for  a  time  not  exceeding  one  calendar 
month,  ho  must,  if  ho  in  tonus  to  proceed 
upon  that  statute,  also  sentence  him  there  to 
be  corrected  and  held  to  hard  labor;  but  the 
statute  gives  the  justice  an  option  to  punish 
the  offender  in  that  manner,  or  otherwise,  by 
aliating  part  of  his  wages,  or  by  discharging 
him  from  his  employment.  And  the  meaning 
of  the  terms  **  there  to  bo  corrected''  is  to  l>e 
understood  of  a  correction  by  whipping.  But 
this  latter  punishment  cannot  bo  inflicted  upon 
the  like  offender  under  0  Geo.  3,  c.  25,  which 
enables  the  justice  to  commit  the  offenders  to 
the  house  of  correction  for  any  time  not  ex- 
ceeding three  months,  nor  less  than  one 
month;  nor  can  the  punishments  inflicted  by 
the  two  acts  be  blended.  Hex  v.  HbseasoTiy 
14  East,  605. 

Upon  a  complaint  against  a  servant  for  ab- 
sentmg  himself  from  his  service,  the  convic- 
tion adjudged  that  he  should  bo  imprisoned 
in  the  house  of  correction,  there  to  remain 
and  be  held  to  hard  labor  for  one  month. 
The  commitment  required  the  keeper  to  re- 
ceive him  into  custody,  there  to  remain  and 
be  corrected,  and  held  to  hard  labor,  for  one 
month  (following  the  words  of  20  Geo.  2,  c. 
19,  s.  2): — Held,  thatthc  •'correction"  therein 
mentioned  must  be  understood  to  mean  some- 
thing beyond  the  hard  labor,  and  therefore 
that  the  commitment  was  bad,  as  varying  in 
this  respect  from  the  conviction,  and  authoriz- 
ing a  punishment  not  warranted  by  the  statute. 
Woodv.  Fentoick,  10  M.  &  W.  103. 


V.  COMBIWATIONS  A^O:HQ  MaSTEBS  OB  WCWI- 

men;  TB.\OEa  Uxioks. 


Validity  of  oombinations  mt 
— Every  man  has  a  right  to  work  for  tJie  best 
price  he  can  get;  but  if  others  choose  tttwwk 
for  less  than  the  usual  prices,  the  law  wffl 
not  permit  that  violence  should  be  oommietei 
towards  them,  or  towards  those  by  whoa 
they  are  employed,  or  those  i^ith  irhoiB  xittj 
are  connected.  Mex  v.  Batt,  6  C  &  P.  8^— 
Qurney. 

The  condition  •f  a  bond  reeit«<I  that  the 
obligors  were  manuffictnrcrs  in   Wigaa  md 
the  neighborhood,  and  that  oombioatinof  of 
workmen,   preventing  free  lal>or   by  fe«r  of 
social  persecution,  injuriously  interfered  with 
the  management  of  their  manufnctories,  aad 
that  these  combinations  were   sustained  by 
funds  extorted  from  workmen  cmplojed  l^ 
the  manufacturers,  and  that  measures  wcfe 
necessary  to  protect  as  wpU  the  manafactiiFecf 
in  the  free  management  of  their  capita?  m 
the  workmen  in  the  free  disposal   of  thfir 
labor;    wherefore    the    manufacturers    Ind 
agreed,  in  regard  to  the  amount  of  waives,  tfcs 
))eriods  of  engagement,  the  hours  of  wo* 
and  the  general  management  of  their  estib- 
lishments,  to  act  for  twelve  calendar  montits 
in  conformity  with  the  lawful  resoluticins  of  a 
majority  of  the  manufacturers  present  at  s 
meeting,  and  declared  that  the  bond  shooid 
be  void  if  this  agreement  was  performed:— 
Held,  that  the  bond  was  illegal  at  coaiipf» 
law,   and  could   uot  be  enforced,  as  \m% 
contrary  to  public  policy  and  in  restnual  of 
trade.     ITdton  v.  Eckerslejf,  0  El.  &  DL  47;  i 
Jur.,  N.   S.  637;  25  L.  J.,  Q.  B.  100— Exch. 
Cham. 

Statutory  prohibitions  of  combiaatioas,  ia* 
timidation,  &o.]~[6  Geo.  4,  c.  129,  repeaSs  S 
Oeo.  4,  (J.  95,  and  enactn  provisions  for  regttUt- 
ing  combinations  among  workmen,  cmd/orjiii^ 
the  wages  of  labor, 

22  Vict.  c.  34,  recitin/ji  that  different  iedi- 
ions  have  been  given  in  the  construction  of  tkfit 
Oeo.  4,  c.  120,  enacts  that  no  toorkman  or  sAer 
person,  wliether  actuallt/  in  employment  or  nett 
shall  by  reason  merely  of  his  entering  into  « 
agreement  with  any  workman  or  workmen,  st 
other  person  or  pers-ins^for  the  purpose  offidM 
or  endeavoring  to  fix  th^  rate  of  wages  or  re- 
muneration at  whic/i  they  or  any  of  them  Ml 
work,  or  by  reason  merely  of  his  endeavorisg 
peaceably,  and  in  a  reasonable  manner,  om 
without  threat  or  intimidation,  direct  or  tMfi- 
rect,  to  persuade  others  to  cease  or  abstain  fro» 
work,  in  order  to  obtain  the  rate  of  wages,  ertk 
altered  hours  of  labor  so  fixed  or  agreed  upon  &r 
to  be  agreed  upon,  sliall  be  deemed  or  taken  to  k 
guilty  of  molestation  or  obstruction  within  tht 
meaning  of  the  act,  atul  shall  not  therefon  b 
subject  or  liable  to  any  prosecution  or  indictjMst 
for  conspiracy:  provided  always,  that  nothin/g 
herein  contained  shall  authorize  any  workmants 
break  or  depart  from  any  contract,  or  anthoiUe 
any  attempt  tt  induce  any  toorkman  to  break  or 
depart  frotn  any  contract. 
,      By  34  &  35  Vict.  c.  33,  s.  1,  every  pc  J«i 
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i7  dft  any  one  or  more  of  the  following 
jT    tJ*at  is  to  mij^ 
C  ^  -  J   Um  violence  to  any  person  or  any  prop- 


<^3«3  Threaten  or  intimidate  any  pereon  in 
Planner  as  would  justify  a  justice  of  the 
on  complaint  made  to  him,  to  hind  over 
j9^son  so  threatening  or  intimidating  to  keep 


(,3.)  Molest  or  obstruct  any  person  in  manner 
^i^^/ined  by  this  section  toith  a  view  to  coerce  such 


n,— 


<.!..)  Being  a  master^  to  dismiss  or  to  cease  to 
i^loy  any  workman ;  or  being  a  workman,  to 
any  employment  or  to  return  work  before  it 
JiniAed; 

C2.)  Being  a  master ^  not  to  offer,  or  being  a 
kmauj  not  to  accept,  any  employment  or  work; 
(8.)  Being  a  master  or  workman,  to  belong  or 
to  belong  to  any  temporary  or  permanent 
xalion  or  combination  ; 
(4.)  Being  a  master  or  workman,  to  pay  any 
fin>e  or  penalty  imposed  bf/  any  temporary  or  pcr^ 
association  or  combination  ; 
(6.)  Being  a  master,  to  alter  tlie  mode  of 
Trying  on  his  business,  or  the  number  or  de- 
meripUon  of  any  persons  employed  by  him;  shall 
ha  Ualde  to  imprisonment,  with  or  without  hard 
labor,  for  a  term  not  exceeding  three  months, 

A  person  shaU,  for  the  purposes  of  this  <icU  be 
deemed  to  molest  or  obstruct  another  person  in 
any  of  the  following  cases  ;  tJtat  is  to  say, 

(1.)  If  he  persistently  follow  such  person  about 
from  place  to  place  ; 

(%, )  If  he  hide  any  tools,  clotlies^  or  otiier  prop- 
erty owned  or  used  by  such  person^  or  deprive  him 
of  or  hinder  him  in  tlie  use  t/tereof; 

(3.)  If  he  watch  or  beset  the  house  or  oHier 
place  where  such  person  resides  or  tporks,  or  car- 
ries on  business,  or  happens  to  be,  or  the  approach 
to  such  liouse  or  place,  or  if  with  two  or  more 
other  persons  he  follow  sucn  person  in  a  disor- 
derly manner  in  or  through  any  street  or  road. 

Nothing  in  this  section  sludl  prevent  any  per- 
son from  being  liaide  under  any  ot/ier  act  or 
otherwise,  to  any  other  or  higlier  punishment 
than  is  provided  for  any  offense  by  this  section, 
so  that  no  person  he  punished  twice  for  the  same 
offense. 

Provided^  that  no  person  shull  be  liable  to  any 
punishment  for  doing  or  conspiring  to  do  any  act, 
on  the  ground  that  such  act  restrains  or  tends 
to  restrain  tfiefree  course  of  trade,  unless  such 
act  is  one  of  the  acts  hereinbefore  specified  in  this 
section^  and  is  done  with  the  object  of  coercing,  as 
hereinb^ore  mentioned. 

88  &  89  Vict.  c.  80  (The  Conspiracy  and 
Protection  of  Property  Act,  1875),  amends  the 
law  as  to  conspiracy  in  trade  disputes,  breaches 
of  contract  by  persons  employed  in  supply  of  gas 
or  water,  and  of  contracts  involving  injury  to 
persons  or  property.] 

A  threat,  by  a  workman  to  his  employer, 
made  in  pursuance  of  a  combination  (which 
is  illopfnl)  between  that  v.'oik:ni:)  niid  fjllow- 
workmen  to  carry  it  out  that  all  the  workmen 
80  combining  will  immediately  leave  work, 
unless  tiie  employer  discharges  otiier  work- 
men who  are  tlieii  in  the  same  service,  renders 


such  workman  liable  to  conviction  for  the 
offense  under  0  Geo.  4,  c.  129,  s.  8.  Walsby 
V.  AnUy,  3  £1.  &  El.  510;  7  Jur.,  K.  S.  405; 
80  L.  J.,  M.  C.  121;  9  W.  R.  271 ;  8  L.  T.,  N. 
S.  GOO. 

L.,  a  workman,  and  memlier  of  a  working- 
man's  society,  being  in  the  employ  of  a 
master  who  employed  men  not  qualified  by 
the  rules  thereof,  O.,  the  president,  said  he 
would  use  his  influence  to  have  him  turned 
out  of  the  society.  L.  continuing  to  work 
for  his  master,  a  meeting  was  called,  to  which 
he  was  summoned,  tlio  object  of  which  was 
to  discover  whetlier  ho  would  leave  his  em- 
ploy or  be  turned  out  of  the  society.  G., 
another  of  the  members,  made  a  report  of  the 
proceedings  of  a  previous  deputation  to  the 
master  of  L.  upon  the  subject,  and  O.  then 
asked  L.  **  Whether  he  intended  to  remain  an 
honorable  member  of  the  club  and  leave  the 
shop  (Iiis  work),  or  continue  it,  be  despised 
by  the  club,  and  have  his  name  sent  all  over 
the  country  in  the  report,  and  be  put  to  all 
sorts  of  unpleasantness?^^ — Held,  that  this 
was  evidence  on  which  O.  might  be  convicted 
of  unlawfully,  by  threats  and  intimidation, 
endeavoring  to  force  L.  to  dcpait  from  his 
hiring,  within  the  0  Geo.  4,  c.  129.  s.  8,  but 
wns  not  sufficient  as  against  G.  G^Neil  v. 
Longman,  4  B.  <&  S.  870;  9  Cox  C.  C.  800;  11 
W.  R.  947;  8  L.  T.,  N.  S.  057— Wightman 
and  Blackburn. 

O.  and  G.  were  convicted  upon  an  informa- 
tion for  endeavoring  by  threats  and  intimida- 
tion to  force.K.  to  make  an  alteration  in  his 
mode  of  conducting  his  business,  contrary  to 
the  8  Geo.  4,  c.  129,  s.  8.  The  evidence  was 
as  stated  in  the  preceding  case: — Held,  first 
(per  Gockburn,  C.  J.,  Wightman  and  Mellor, 
JJ.),  that  there  was  no  evidence  against  O. 
O'Neit  v.  Kruger,  4  B.  &  S.  389;  32  L.  J.,  M. 
C.  259;  12  W.  R.  47;  8  L.  T.,  N.  8.  057. 

Held,  secondly  (per  Cockburn,  0.  J.,  and 
Mellor,  J.,  Wightman,  J.,  dissentientc),  that 
the  object  of  G.  was  to  discuss  with  K.  the 
terms  of  arranging  the  dispute  between  him 
and  the  club-men  in  his  employ  rather  than 
to  intimidate  him,  and  therefore  there  was 
not  sufficient  evidence  against  G.     lb. 

A  resolution  wns  passed  by  a  society  of 
bricklayers,  that  no  society  bricklayer  would 
work  for  B.  until  such  time  as  he  parted  with 
some  of  his  apprentices.  The  men  in  B.'s 
employment  were  accordingly  withdrawn. 
In  reply  to  a  letter  from  B.,  requiring  to  bo 
informed  why  the  men  were  taken  away,  the 
resolution  was  communicated  to  him  in  a 
letter  from  the  secretary.  The  secretary  and 
the  president  of  the  meeting  at  which  the 
letter  was  written  having  been  convicted 
under  6  Geo.  4,  c.  129,  s.  8,  of  using  threats  to 
compel  B.  to  limit  the  number  of  his  appren- 
tices : — Held,  that  in  the  absence  of  any  evi- 
dence to  show  that  the  letter  communicating 
the  resolution,  though  apparently  an  expla- 
nation, was,  in  fact,  meant  as  a  threat,  the  / 
conviction  could  not  be  sustained.  Wood  v. 
Bowrm,   2  L.  H.,  Q.  B.  21;  30  L.  J.,  M.  C 
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5;  15  W.  R.  58;  15  L.  T.,  N.  8.  207;  7  B.  &  8. 
931. 

A  master  builder  had  in  his  employ  several 
carpenters  who  were  members  of  a  carpenters' 
union,  and  also  J.,  wiio  was  not  a  member. 
The  secretary  to  a  branch  lod<ve  served  the 
master  witli  the  following  notice  in  the  mid- 
dle of  a  week :  *' I  am  requested  by  the  com- 
mittee of  carpenters  to  give  the  men  in  your 
employ  notice  to  come  out  on  strike  against 
J.,  unless  he  becomes  a  member  of  the 
society.  This  notice  will  lie  carried  out  after 
the  end  of  this  week,  unless  settled  in  accord- 
ance with  the  society's  laws:'* — Held,  that 
the  secretary  was  rightly  convicted,  under  0 
€l6o.  4,  c.  129,  8.  8,  of  having  by  threats  en- 
deavored to  force  the  master  builder  to  limit 
the  description  of  his  workmen.  Skinner  y. 
KUch,  2  L.  R.,  Q.  B.  898;  10  L.  T.,  N.  8. 
418;  10  Cox  C.  C.  498;  15  W.  R.  830;  80  L. 
J.,  M.  C.  110. 

The  defendants  were  members  of  a  trades 
union  of  tailors.  The  workmen  having,  at 
the  instigation  of  the  union,  struck. for  wages, 
and  the  masters  having  employed  work-people, 
men  and  women,  not  being  members  of  the 
union,  the  defendants,  who  were  members  of 
the  managing  committee  of  the  union,  caused 
pickets  to  be  stationed  about  the  doors  of 
^uch  employers  to  note  workpeople  who  went 
in  and  out,  for  the  purpose  of  detemng  them 
from  continuing  m  such  employ  and  inducing 
them  to  join  the  union.  Proof  was  given  of 
the  use  of  insulting  expressions  and  gestures 
used  by  the  pickets  to  the  non-union  work- 
people:— Held,  to  be  an  intimidation,  moles- 
tation, and  obstruction,  within  0  Geo.  4,  c. 
129,  s.  8,  and  22  Vict.  c.  84,  s.  1.  Me^^.  y. 
DruUt,  10  L.  T.,  N.  8.  855;  10  Cox  C.  C. 
598— Bramwell. 

The  defendants,  who  were  officers  of  a 
trades  union,  gave  notice  to  workmen,  by 
means  of  placards  and  advertisements,  that 
they  were  not  to  hire  themselves  to  the  plaint- 
iffs, pending  a  dispute  between  the  union  and 
the  plaintiffs.  A  bill  in  equity  prayed  an  in- 
junction to  restrain  the  issuing  the  placards 
and  advertisements,  alleging  that  by  means 
thereof  the  defendants  had,  in  fact,  intimi- 
dated and  prevented  workmen  from  hiring 
themselves  to  the  plaintiffs,  and  that  the 
plaintiffs  were  thereby  proven  ted  .from  con- 
cinuing  their  business,  and  the  value  of  tlieir 
property  was  seriously  injured  and  materially 
diminished: — Held,  that  the  acts  of  the  de- 
fendants, as  alleged  by  the  bill,  amounted  to 
a  crime,  and  that  a  court  of  equity  would  in- 
terfere by  injunction  to  restrain  su(*h  acts,  in- 
asmuch as  they  also  tended  to  the  destruction 
or  deterioration  of  projjerty.  Springhmd 
Sprinning  Company  v.  Hiley^  0  L.  R  ,  Eq.  551 ; 
87  L.  J.,  Chanc.  889;  10  W.  R.  1138;  19  L. 
T.,  N.  8.  04. 

Form  and  validly  of  convictions.] — The  0 
Geo.  4,  c.  120,  s.  8^  makes  it  an  offense  to 
endeavor,  by  tlires"*,  to  force  any  workman 
hired  for  any  worl.  to  leave  his  hiring;  and 
the  2  &  8  Vict.  c.  7  ,  provides  that  a  convic- 


tion in  the  words  of  any  statute  ile^  taring  toe 
offense  shall  be  sufficient.  A  conviction  lyr  a 
metropolitan  police  magistrate  stated  tliat  die 
defenaant  did  by  threats  endeavor  to  fotce 
W.  J.  to  leave  his  hiring: — Held,  that  ikt 
conviction  was  sufficient;  that  the  nature  of 
the  threats  need  not  be  shown,  nor  the  tfireri 
set  out,  the  essence  of  the  offense  being  %ht 
endeavor  to  force  a  workman  to  depart  fraa 
his  employ,  and  that  the  threats  were  mitter 
of  evidence  onlv.  Perham,  Kx  parte,  5  H.  & 
N.  30;  29  L.  J.,'M.  C.  83:  5  Jar..  N.  A.  l»l. 
8.  P.  and  8.  C,  29  L.  J.,  M.  C.  31 :  2  EL  4 
El.  383;  5  Jur.,  N.  8.  1212. 

Held,  also,  for  the  same  reason,  tYmt  sertber 
the  conviction  nor  the  information  need  a^ 
lege  that  the  threats  were  to  any  particolv 
person.     Ih, 

Three  laborers  having  been   convicted  by 
justices  of  an  offense,  under  84  A  39  Vict  c 
82,  appealed  to  the  quarter  sessions  nnder  a 
8,  which  enacts  that  any  party  aggrieved  bf 
a  conviction  made  by  a  court  of  somniitry 
jurisdiction  may  appeal,  subject   to  certn 
conditions:  (2.)  The  appellant  shall,  witbia 
seven  days  after  the  cause  of  appeal  anrae; 
give  notice  to  the  other  party  and  to  the  court 
of  summary  jurisdiction  of  his  intention  to 
appeal,  and  the  ground  of  it.     (5.)  Tht  coot 
of  appeal  may  make  such  order  as  to  cos^  to 
be  paid  by  either  party  as  the  court  tfaiokv 
just.     The  appellants  gave  due  notice  totbe 
prosecutor  and  to  the  convicting  justices,  sod 
the  justices,  as  well  as  the  prosecntor,  wf;v 
named  respondents  in   the  appeal;  bat  tbe 
justices  did  not  appear.     The  quarter  sesaoai 
quashed  the  conviction,  and  ordered  tbe  rt- 
spondents,  or  some  or  one  of  them,  to  psy  the 
appellants'    costs.      The   appellants   bsfiD^ 
brougfit  up  the  conviction  by  certiorari,  nndcr 
12  &  18  Yict.  c.  45,  s.  18,  in  order  to  enfoite 
the  payment  of  costs,  a  rule  was  obtained  to 
^uash  so  much  of  the  order  as  ordered  the 
justices  to  pay  costs: — ^Held,  that  thequvtei 
sessions  had  no  power  to  award  costs  i^ost 
the  convicting  justices;  and  the  court  mtde 
the  rule  absolute  with  costs.     Reg.  v.  Goodaik 
9  L.  R.,  Q.  B.  557;  43  L.  J.,  M.  C.  119. 

Trades  uniona.]— [By  82  A  83  Vict  c  61, 
The  Trades  Unions  Funds  Protection  Act,  s. 
1,  an  association  of  persons  having  rules^  agrte- 
ments  or  practices  among  thetnsdoes  astoti* 
terms  on  which  they  or  any  of  them  viU  cr 
will  not  consent  to  employ  or  to  be  emplfiiffi 
shall  notf  hy  reason  only  that  any  of  nie&  ndts, 
agreements  or  practices  may  operate  in  restrai»t 
of  trade^  or  that  such  association  is  partiyfif 
objects  oilier  th/m  the  objects  meationsi  in  tk 
Friendly  Societies  AeiSy  be  deemed^  far  thepvr^ 
poses  of  s,  24  of  the  18  db  19  Vict,  e,  03, 
Friendly  Socinties  Act,  1855,  for  thepuMMhsunt 
of  frauds  and  impositions^  to  be  a  society  adi^ 
lishedfor  a pttrpose  whicU  is  illegal^  ornpitoU 
a  friendly  society  within  s.  24. 

But  by  s.  2,  the  act  is  not  to  be  in  force  aj\ff 
the  last  day  of  August,  1870. 

33  &  34  Vict.  c.  103,  continues  ihe  Tnia 
Unions  Funds  Protection  Act  to  3 Iff  Augni 
1871. 
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^  35  Vict  c.  81,  amends  the  law  of  Trade 
Tzs  and  by  30  &  40  Vict.  c.  23,  that  act  is 
amended.] 

borne  secretary  mode  a  regulation  pro- 
r idling  that  upon  an  application  for  the  regis- 
I'lrcL^i.on  of  a  trade  union  which  was  already  in 
of>ovaktlon«  the  registrar,  if  be  bad  reason  to 
t^^lx^ve  that  the  applicants  had  not  been  duly 
ift.ia.^lmorized  by  such  trade  union  to  make  the 
fWfcme^  might,  for  the  purpose  of  ascertaining 
^1^<3     fact,   require  from  the  applicants  such 
e'V' idence  as  migh  t  seem  to  him  necessary.     An 
&  {application  was  made  to  the  registrar,  dated 
X>c;<:ember  28th,  requiring  him  to  register  the 
A.i3Cfca,lgamatcd    Society    of     Carpenters    and 
Joiners,  signed  by  persons  who  stated  that 
tbey  were  authoria^d  to  make  it  by  a  resolu- 
tion passed  by  the  executive  council  of  the 
sooiety.     A  second  application  was  made, 
dsi  ted 'December  30th,  by  different  persons,  to 
register  a  society  under  the  same  title,  the 
Applicants  stating  that  they  were  authorized 
to    make  it  by  a  vote  of  the  whole  of  the 
members  of  the  society.     The  registmr  re- 
quired evidence  from  both  sets  of  applicants 
in  support  of  their  applications,  and  being 
satisfied  from  the  evidence  that  differences 
hud  arisen  which  had  led  to  the  division  of 
^he  society  into  two  sections,   which  were 
represented  by  the  respective  applicants,  be 
refused   to  register  the  society  upon  either 
application: — Held,    that,    apart    from    any 
question  as  to  the  validity  of  the  regulations 
made  by  the  home  secretary,  the  registrar  bad 
properly  refused  the  applications,  as  be  was 
uot  bound  upon  an  application  for  registration 
to  inquire    into    differences   which    existed 
within  the  society,  and  to  alter  the  position 
of  one  party  by  granting  registration  upon 
the  application  of  the  other,    lieg,  v.  UegUtrar 
of  Friendly  Societies,  41  L.  J.,  Q.  B.  360;  7 
L.  R.,  Q.  B.  741;  27  L.  T.,  N.  S.  229. 

As  to  registration  of  friendly  societies,  gen- 
erally,— see  Fribndlt  akd  Loan  Socibtibs. 


JKatrtmoniai  ^attera. 

See  HnsBABD  abd  Wifb. 


L  Of    Quantitibs.      See    Weights    ahd 

Measitiies. 
n.  Of  Damages.    See  Dascagbs. 
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n.  ApoTiiiscAnrBS.  8962. 

1.   Quali/ieation  ;    Statutory  Itegula- 

tion  ;  CeHificaUty  8962. 
2.*  Recoeenj  of  Charges^  8966. 

III.  Mbdtcati  Puactitioneus,  8969. 

1.  Qualijieation ;  Hegistration ;  Col- 

leges and  DiphmaSy  8969. 

2.  Recovery  of  Charges^  8074. 

(a)  By  Physicians,  8974. 
(6)  By    Surgeons,     Dentists 
and  Others,  8976. 
8.  LiaMity  for    Want    of  Skill   or 

Negligence^  8977. 
4.   Criminal     Responsibility.        See 
Criminal  Law. 

IV.  Adulteration  OF  Drugs.  See  Criminal 

Law. 

I.  Sale  of  Medicines,  Poisons,  <&c.  ;  i 
Chemists  and  Druggists. 

Statutes  before  the  Pliarmaoy  Act,  1868.] 

~[15  &  16  Vict.  c.  56,  amended  ^  81  <§  82 
Viet.  c.  211,   regulated  the  quallflcations   of 
pharmaceutical  chemists  ;  and  14  &  15  Vict.  c. 
18,  the  sale  of  arsenic.] 

The  Pharmeoy  Act,    1868 1   and  amend- 
ments.]^[By  81   &  82  Vict.  c.   121,   »*The 
Pharmacy  Act,  1868,"  s.  1.  afler  81<f  Deerni- 
ber,  1868,  itsliallbe  unlawful  for  any  person 
to  sell  or  keep  open  shop  for  retaUing,  dispensing, 
or  compounding  poisons,  or  to  assume  or  vse 
the  title  of  **  cfiemist  and  drugf^t,^^  or  chemist 
or  druggist,  or  pharmacist  or  dispensing  chemist*, 
or  druggist,   in  any  part  of  Great  Britain^ 
unless  such  person  shall  he  a  pharmnceutiq^! 
chemist,  or  a  chemitit  and  druggist  within-  the- 
meaning  of  the  act,  and  he  registered  undw*^  1^ 
act,  and  conform  to  such  regulations  ae  to  the 
keeping,  dispensing,  and  selling  of  siufih  poisons 
as  may  from  time  to  time  le  pr^sotibed  by  th^' 
Pharmaceuticfd  Society  with  th&  consent  of  the- 
Privy  Council, 

By  s.  18,  the  registrar  of  tike  Pharmaceutieab 
Society  shall  in  the  month  ^  January  in  etery 
year  cause  to  he  printed^  puhlished,  and  sold,  a> 
correct  register  of  the  names  of  aU  pharmaeeuiir 
eat  chemists,  and  a  correct  register  of  all  persons, 
registered  as  chemists^and  druggists,  and  in  sucK 
registers  respectively  the  names  shall  he  m  alpha-- 
betical  order  according  to  the  surnames,  with  the- 
respective  retidenses^  of  aU  persons  appearing 
on  the  register  of  pharmaceutical  chemists,  antt 
on  the  register  of  chemists  and  druggists  on  th^ 
Slst  of  December,  last  preceding,  and  such  printed 
registers  shall  be  called  **  The  Registers  of  piuu*^ 
maeeutieal  Chemists,  and  Chemists  and  l)rugr 
gists,^^  and  a  printed  copy  of  such  registers  for- 
the  timey  purporting  to  be  so  printed  and  pub- 
lished as  aforesaid,  or  any  certificate  under  t/ie- 
hand  of  the  said  registrar,  and  covintersigned  ^ 
the  president  or  two  members  of  ike  Council  of' 
the  Pliarmaeeutical  Society^  shall  be  evidence  in 
all  courts,  and  before  all  jmtices  of  the  peace' 
and  others,  that  the  persons  tlierein  specified  are 
registered  according  to  the  Pharmacy  Ati,  15  <l^ 
16  Vict.  c.  56,  or  of  this  act,  as  the  case  may^ 
be,  and  the  absence  of  the  jiame  qf  any  perwik,^ 
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/r0m  tuch  printed  reffiiter  thall  he  evidence,  un- 
til the  contrary  thaU  he  made  to  appear^  that  eueh 
person  it  not  regietered  according  to  theprovieions 
of  the  Pharmacy  Act,  1852,  or  of  thit  act, 

32  &  83  Vict.  c.  117,  amende  tfie  Pharmacy 
Act  J  1868,  as  to  the  sale  of  poisons  hy  duly 
qualified  medical  practitioners  and  veterinary 
surgeons,  ] 

RegiBtratioa  of  chemists.] — Under  15  &  16 
Yict.  c.  56,  persons  who  have  become  members 
of  the  Pharmaceutical  Society  since  the  pass- 
ing of  the  act,  according  to  its  by-laws  and 
charter,  are  entitled  to  be  put  upcm  the  register 
of  pharmaceutical  chemists  which  is  to  be 
kept  according  to  the  act,  although  they  have 
been  admitted  as  members  of  the  society 
without  being  examined  according  to  the 
provisions  of  t  ho  act.  lieg,  v.  Pharmaeeutical 
Society  {Registrar),  1  Jur.,  N.  S.  198;  24  L. 
J.,  Q.  B.  177— Ezch.  Cham. 

Xiicense  for  sale  of  patent  medicines.] — [By 

88  Vict.  c.  23,  s.  8,  in  lieu  of  the  duties  of 
excise  now  (1875)  payable  hy  law  ujxm  or  in  re- 
spect  of  the  licenses  to  he  tahsn  out  yearly  in  any 
part  of  Chreat  Britain  hy  the  owners^  proprietors^ 
makers,  and  compounders  of  and  persons  utter- 
ing, vending,  or  exposing  to  sale  or  keeping 
ready  for  sale,  any  medicine  liable  to  stamp 
duty,  there  shaU  he  paid  for  each  such  license 
the  duty  of  ^s,^ 

Sale  of  quack  medicines  under  fiJse  repre- 
sentations.]— An  injunction  to  prevent  a 
icheroist  from  selling  a  quack  medicine  under 
a  false  and  colorable  representation  that  it 
WAS  a  medicine  of  the  plaintiff,  an  eminent 
jibysiciiin,  was  refused.  Clark  v.  Freeman^ 
11  Beav.  112;  12  Jur.  140;  17  L.  J.,  Chanc. 
142. 

Sale  of  poisons.]  —  A  duly  registered 
•chemist  was  convicted,  under  81  &  82 
Vict.  c.  121  (Pharmacy  Act,  1868),  s.  17, 
for  selling  poison  to  a  person  unknown  to 
him.  It  was  proved  that  Y.,  who  was  un- 
known to  the  chemist,  came  into  his  shop 
and  produced  a  prescription  written  in  the 
abbreviated  form  usual  among  chemists.  At 
llic  foot  of  it  were  the  initals  R  M.  L.,  and 
the  words  Mrs.  Newton,  Aug.  11,  1869. 
Tiiere  was  a  legally  qualified  medical  prac- 
titioner having  the  initials  R.  M.  L.  The 
chemist^s  assistant  dispensed  the  prescription 
by  putting  a  small  quantity  of  prussic  acid  into 
a  bottle  and  filling  up  the  bottle  with  rose 
Mnter,  according  to  the  meaning  of  the  pre- 
bcription.  The  chemist  made  an  entry  in  his 
.prescription  book,  Newton,  Mrs.  (copying  the 
prescription),  Aug.  11,  R.  M.  L.  He  also  in- 
dexed the  entry,  by  inserting  the  name  *^ New- 
ton," and  the  page,  in  the  index  contained 
in  the  book.  The  bottle  was  labeled  with 
the  name  nnd  address  of  the  chemist,  but 
not  with  the  word  **  poison."  The  prescrip- 
tion was  one  which  might  be  ordered  for  a 
lotion.  No  evidence  was  gi  /en  as  to  whether 
there  was  such  a  person  as  Mrs.  Newton  or 
not.  The  chemist  was  also  convicted  in 
respect  of  the  same  sale,  for  selling  poison  in 


a  bottle  not  labeled  with  the  word  ' '  pni^m  ": 
— Held,  first,  that,  assuming  tliat  lie  h»4i» 
fide  believed  that  he  was  «li!>peiisiiig  a  pre- 
scription given  by  a  medical  inao  to  Xn. 
Newton,  he  could  not  be  convicted  for  seUiag 
poison  to  a  person  unknown  to  him,  but  msm. 
DO  taken  to  have  diB)>en8ed  a  metiiciee  ssr 
cording  to  the  requirements  of  tbe  proviso  le 
8.  17.  Berry  v.  Jlenderson,  89  Ijw  J.,  M.  C 
77;  5  L.  R.,  Q.  B.  296;  22  L.  T.,  N.  S.  Ut 

Held,  secondly,  that  he  could  not  be  tviee 
convicted  under  the  same  section  in  respect 
of  the  same  sale.    1  h. 

Warehousing  upon  drawback  of  tladans 
or  medicinal  spirits.]— (By  38  Vict,  c  23,  i. 
10,  subject  to  any  regulations  which  wurf  lefnm 
time  to  time  made  hy  the  Commissioners  f^f  On- 
toms  and  the  Commissioners  of  Inland 
respectively,  tinctures  or  medicinal  spirits 
he  warehoused  upon  drawback  hy  a  licensed  ret- 
tifler  or  compounder  of  spirits,  in  any  cudeas 
or  excise  warehouse,  under  the  like  j/rorisiem 
under  which  British  liquors  may  be  so 
housed  by  virtue  of  t/ie  Customs  and 
Warehousing  Act,  1869,  s.  13.] 

Duty  on  mineral  waters.] — The  deieodsai 
sold  a  mineral  water  in  the  form  of  a  povder, 
CO' Ji posed  of  carbonate  of  soda,  cnrlioDic  add 
gas  and  chlomte  of  p<)t:ish,  which  be  adver- 
tised as  beneficial  for  a  variety  of  disorders: 
• — Held,  that  the  composition  cume  witbiii  tbe 
head  of  **  Artificial  Mineral  Watcra"  in  the 
schedule  of  52  Geo.  8,  c.   150,  as  an  article 
recommended  as  a  medicine,  the  tax  oo  whkb 
head  was  repealed  by  3  &  4  Will.  4,  c.  97.  a. 
20,  and  was  not  at  any  time  taxable  nndertbe 
"  tail "  of  the  schedule  of  the  former  act.  AtL 
Gen,  v.  Lamplough,  20  W.    R.  823- C.  A.; 
reversing  the  judgment    of  the  Exchequer 
Division,   25  W.   R.    753;  87  L.  T.,  N.  & 
247. 

• 

n.  Apothboaiubs. 

1.   Qualification;    Statutory  RoguhtiBm; 

Certificates. 

Statutes.]— [By  65  Geo.  8,  c.  194,  reg^ 
tions  are  made  relative  to  tA^  edueatioRj  es- 
amination,  admission,  and  practice  of  epUk- 
caries. 

By  s.  20,  if  any  person  (except  such  as  wt$ 
then  actually  practicing)  shall,  after  the  Id  of 
August,  1815,  act  or  practice  as  an  apothecarjf, 
in  any  part  of  England  or  Wales,  without  haeisg 
obtained  a  certificate  from  the  master,  wardeni, 
and  society  of  apothecaries,  he  sliall,  for  every 
suclh  offense,  forfeit  and  pay  20?./  and  ifas^ 
person  (except  such  as  were  then  acting,  asi 
excepting  ptrsons  who  hate  actually  served  an 
a})prenticeship)  shall,  after  the  1st  of  Augu^it 
1815,  act  as  an  assistant  to  any  apothecary,  U 
compound  and  dispense  medicines^  without  ha- 
ing  obtained  such  certificate,  he  sliallforfdt  SL 
fur  every  offense, 

87  &  88  Vict.  c.  34,  amends  the  55  Geo.  3, 
c  1 04,  for  regulating  the  practice  of  apotheeariM 
in  Kngland  and  Wales,'\    • 
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t  apothecaries  actually  praotlolnff  at 

age  of  act.]— The  55  Geo.  8,  c.  104,  which 

t9«    p«tS8ed  on  the  12tl)  Julj,  1815,  docs  not 

t:^n«l  to  persons  who  practiced  ns  npothe- 

c*io3  prev^iously  to  the  1st  August  in  that 

A  person  who  practiced  as  an  apothe- 

.T~3r  previously  to,  but  not  on  the  Ist  Aug^ust, 

i  t  lioat  a  certificate,  was  however  held  to  be 

31.1  »le  ti>  the  penalties  of  that  act.     Apothe- 

r-*^'  Company  v.  Roby^  1  D.  &  R.  664;  5  B. 

A:>    ^\.  041>. 

Xti  an  action  by  an   apothecary,  to  prove 

Ertxcticing  ns  such  previous  to  August,  1815, 
o  ought  to  show  instances  of  compounding 
ark<]  iitHking  up  prescriptions;  merely  attend- 
mn^  local  complaints  is  not  enough.  T/iompecm 
V.    Lewis,  M.  <&  M.  253 ;  8  C.  &  P.  483— Ten- 

Where  n  person  was  sued  for  a  pennlty,  and 
insisted  that  he  was  within  the  exemption,  as 
\¥aiving  actually  practiced  ns  an  apothecary 
prior  to  the  passing  of  the  act: — Held,  that 
in  summing  up  to  tlio  jury,  the  judge  acted 
proj>erly  in   referring  them  to  s.  5,  which 
<1  escribed  the  duty  of  an  apothecary  to  be  to 
xniikc  up  prescriptions  of  physicians;  and  it  np- 
pe:iring  that  the  defendant  hud  never  done  so 
|>rior  to  the  passing  of  the  act,  through  in- 
capacity and  Ignorance,  that  it  was  strong 
evidence  to  be  left  to  the  jury,  and  that  thty 
were  warranted  in  finding  that  he  had  never 
practiced  as  an  apothecary,  although  ho  had 
orcsiMonally  administered  medicines  to  dif- 
ferent patients  prior  to  that  period.     ApotJi&- 
earien"  Company  v.  Warlmrtony  8  B.  &  A.  40. 

Necessity  of  apprenticeship  and  certificate, 
generally.] — In  an  action. for  a  libel  n|>on  the 
plaintiff,  who  had  served  upwards  of  three 
ycnrs  as  housea|)othccary  at  a  public  infirmary, 
before  tlie  passing  of  the  above  act: — Held, 
that  such  service  was  sufficient  to  qualify  him 
to  act  as  an  apothecary,  and  superseded  the 
necessity  of  an  apprenticeship,  or  the  pro- 
duction of  a  certificate,  in  conformity  with 
the  regulations  of  that  st^itute.  Wogan  v. 
SomervUle,  1  Moore,  102;  7  Taunt.  401. 

To  an  action  on  a  bond  the  defendant 
pleaded,  that  tiie  bond  was  given  in  pur- 
suance of  a  corrupt  agreement,  that  he  should 
serve  the  obligee  as  an  apprentice  to  the  busi- 
ness of  a  surgeon,  apothecary,  and  man-mid- 
wife for  two  years,  and  that  the  agreement 
should  be  ante-dated,  to  make  it  appear  that 
he  had  served  five  years,  in  order  that,  by 
such  corrupt  contrivance,  he  might  be  admit- 
ted to  his  examination  for  the  business  of  an 
apothecary  at  the  end  of  two  years,  instead 
of  five,  as  required  by  the  statute.  A  verdict 
having  been  found  for  the  defendant,  the 
court  held  that  the  bond  was  void,  and  re- 
fused to  enter  judgment  non  obstante  vere- 
dicto, which  was  moved  for  on  the  ground 
that  it  appeared  to  be  the  object  of  the  par- 
tics  to  enable  the  defendant  to  practice  as  a 
surgeon  also,  and  that  a  five  years'  appren- 
ticeship was  not  required  for  the  business  of 
a  surgeon,  and  that  it  was  not  open  to  the 
iefciidant  to  ol)jcct  to  the  legality  of  liis  own 


bond.     ProU  v.  Wiggins,  8  Bing.  N.  C.  280; 

8  Scott,  607;  2  Hodsres.  204. 

A  diploma  of  M.D.  from  the  university  of 
St.  Andrew's,  in  Scotland,  is  no  defense  to  an 
action  for  penalties,  for  practicing  as  an  apoth- 
ecary without  having  obtained  a  certificate 
inna  the  Apothecaries'  Company.  Apatlieea- 
ries'  Ompany  v.  Collins,  5  C  &  P.  519;  1  N. 
&  M.  401 ;  4  B.  &  Ad.  604. 

Proof  of  certificate ;  and  effect  in  eTidence.] 
— [Byl4&15  Vict.  c.  09,  s.  8,  every  certi/icate 
of  the  qiuil\fioation  of  an  apothecary,  which  shall 
purport  to  be  under  the  common  seal  of  the 
Apothecaries^  Company,  shall  he  received  in  evi- 
dence foifhotU  proof  of  the  teal  or  of  the  autlien- 
ticity  of  the  certiflatte^  and  shall  be  deemed 
sufficient  proof  that  the  j^erson  named  therein 
has  been  from  the  date  of  the  certifleate  duly 
qualified  to  practice  as  an  apothecary  in  any 
part  of  Engiaful  or  Wtdes.  ] 

In  an  action  for  medicines  supplied  as  an 
apothecary,  he,  after  proof  of  the  delivery  of 
the  medicinc.<(,  put  in  evidence  a  license  from 
the  Apothecaries'  Company  (the  seal  to  which 
was  proved  to  be  genuine),  to  practice  as 
such,  granted  to  a  person  bearing  his  christian 
name  and  surname: — Held,  that  it  was  unnec- 
essary for  him  in  the  first  instance,  to  give  addi- 
tional evidence  of  his  identity  with  tiie  person 
named  in  the  license.     Simpson  v.  Dismore, 

9  l^L  &  W.  47;  1  D.,  N.  S.  3.37;  5  Jur.  1012. 
Before  the  above  enactment,  in  an  action 

for  an  apothecary's  bill,  it  was  necessary  to 
prove  that  the  seal  afiSxed  to  a  certificate  to 
practice  as  an  apothecary  was  the  common 
seal  of  the  Apothecaries'  Companv.  G/iodwiek 
V.  Bunning,  2  C.  &  P.  100;  U.  &  M.  800— 
Abbott. 

An  apothecary  is  entitled  to  recover  for 
business  done  in  London,  if  he  has  a  general 
certificate  from  the  A]>othecaries'  Company  of 
his  fitness  to  practice,  although  he  paid,  but 
6/.  6<.  on  his  obtaining  it.     lb. 

In  order  to  prove  that  a  person  has  passed 
his  examination  at  Apothecaries'  Uall,  it  is 
sufiicient  to  produce  the  certificate  of  exam- 
ination (which  is  given  to  every  person  who 
has  been  approved  of  by  the  examiners),  and 
prove  the  signature  of  one  of  the  examlnei-s 
to  such  certificate.  Walmsley  v.  Abbott,  5  D. 
&  R.  63;  3  B.  &  C.  218;  1  C.  &  P.  309. 

Surgeons  in  army  or  navy.] — Action  for 
work  done  as  an  apothecary.  Ple:i,  that  the 
plaintifi!  was  not  an  apothecary  prior  to  the 
Ist  of  August,  1815;  nor  had  he,  at  any  time, 
obtained  a  certificate  to  practice  as  an  apoth- 
ecary from  the  master,  wardens,  and  society 
of  the  art  and  mystery  of  apothecaries.  liep- 
lication,  that  before  the  woric  w*as  done,  and 
oefore  the  1st  of  August,  1826,  the  plaintiff 
held  a  warrant  as  assistant-surgeon  in  the  navy, 
and  that  the  work  was  done  after  the  passing 
of  the  0  Geo.  4,  c.  138:— Held,  that  the  rep- 
lication was  good.  Steavenson  v.  Oliver,  8 
M.  &  W.  234;  5  Jur.  1084. 

Held,  also,  that  the  certificate  required  by 
55  Qeo.  3,  c.  194,  was  a  certificate  from  the 
court  of  examiners,  and  not  from  the  master. 
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wanlcns,  ami  society  of  the  art  and  mystery  of 
a{)oth«carie8,  and  tUat  the  plea  was  good.  lb. 

In  an  action  to  recover  charges  claimed  by 
an  apothecary,  he  relied  on  the  0  Geo.  4,  c. 
183,  8.  4,  which  enacts,  that  no  person  who 
held  a  commission  or  warrant  as  surgeon  or 
assistant-surgeon,  in  his  Majesty's  army,  should 
be  obliged  to  prove  that  he  was  in  practice  as 
an  apothecary  on  the  1st  August,  1815,  other* 
wise  than  as  holding  such  commission  or 
warrant: — Held,  that  the  evidence  of  the  pay- 
master of  the  regiment,  that  he  paid  the 
plaintiff  his  salary  as  assistant-surgeon  during 
a  period  of  several  years,  and  that  he  should 
not  have  done  so  without  the  production  of 
his  warrant,  was  sufficient  to  entitle  liim  to 
the  right  conferred  by  the  statute.  MUbauh 
v.  Bryant,  8  G.  &  D.  81 ;  6  Jur.  981 ;  12  L. 
J.,  Q.  B.  81. 

What  constitntes  practicing,  within  the 
statute;  and  recovery  of  penalties.] — Prac- 
ticing as  an  spothecary  is  the  mixing  up  and 
preimring  mcaicines  prescribed  by  a  physician 
or  by  any  other  person,  or  by  the  apothecary 
himself.  Woodutard  v.  BaO,  6  C.  &  P.  577— 
Williams. 

The  acting  as  a  surgeon  or  an  accoucheur  is 
not  practicing  as  an  apothecary,  nor  would 
the  party  supplying  medicine  to  a  friend  be 
so.  But  if  the  party  sought  his  living  by 
practicing  as  an  apothecary,  that  is  sufficient, 
lis  it  is  not  essential  that  he  should  have 
gained  his  whole  livelihood  by  his  practice. 
Ih, 

Where  an  apothecary's  assistant  attended 
patients  as  an  apothecary: — Held,  that  he 
could  not  be  considered  as  practicing  as  such, 
although  the  patients  paid  him  for  the  medi- 
cines administered  to  them.  Brown  v.  Eobin- 
«m,  1  C.  <&  P.  264— Abbott. 

A.  bound  himself  apprentice  to  an  apoth- 
ecary, who  resided  eight  miles  from  H.  The 
apothecary  then  took  a  house  at  H.,  in  which 
A.  resided,  and  attended  several  patients 
there,  the  apothecary  coming  over  occasion- 
ally, and  being  consulted  by  the  defendant 
about  the  patients : — Held,  that  this  was  a  prac- 
ticing by  A.  as  an  apothecary,  within  65  Geo. 
8,  c.  194,  s.  20.  Aw>theearie9^  Company  v. 
Oreentoood,  2  B.  &  Ad.  700. 

An  unqualified  person  dispensing  medicine 
of  his  own  advice  is  within  the  penalties  of 
55  Geo.  8,  c.  104.  Apotkeearie$*  Company  v. 
AUen,  1  N.  &  M.  413;  4  B.  &  Ad.  625. 

A  chemist  and  druggist  practicing  as  an 
apothecary,  in  attending  the  sick,  and  giving 
them  medicines,  is  liable  to  penalties.  Apoth^ 
caries^  Company  v.  Qrtenough,  1  G.  &  D.  878 ; 
1  Q.  B.  790. 

iy  a  plaint  in  a  county  court,  a  defendant 
was  summoned  for  a  debt  of  20^.,  for  illegally 
practicing  as  an  apothecary.  The  particulars 
stated  that  the  action  was  brought  to  recover 
20^.,  for  that  the  defendant,  on  divers  days, 
acted  as  an  apothecary,  without  a  certificate, 
at  four  places  named*  by  attending  and  sup- 
plying medicine  to  four  persons  mentioned, 
whereby  he  had  forfeited  20/.     By  55  Geo.  8. 


c.  194,  8.  20,  any  person  who  :«liall  practicea 
an  apothecary  wit hiiut  a  certificate  shall  i«- 
felt  for  every  such  offense  20^  : — ^HeW,  MtL 
whether  the  facts  stated  iu  the  particoUis 
amounted  to  four  offense;*  or  one  osense  oaly, 
tlie  sum  recoverable  was  limited  by  the  saa- 
mons  and  particulars  to  20^,  and  tberefen 
the  county  court  had  jurisdiction.  ApttU' 
earUu^  Company  v.  Bwrt,  5  £xcb.  863;  1  L, 
>1.  &  P.  405;  19  L.  J.,  Ezcli.  3d4. 

In  an  action  for  a  penalty  for  practidBg  n 
an  aix>thecary,  without  haT'iog  obtained  t 
certificate  from  the  Apothecaries^  Compsaj, 
it  is  not  necessary,  on  the  part  of  tlie  ooo- 
|)any,  to  prove  that  the  party  lias  not  obtuafd 
his  certificate,  the  onus  being  laid  on  Iiimts 
show  that  he  has.  It  muse,  however,  lie 
averred  in  the  declaration  that  he  has  aot 
AjMUteoariee*  Company  v.  Bentley^  1  C  &  P. 
538;  R  &  M.  159— Abbott 

Customers  went  to  the  shop  of  a  cbeaitf 
and  asked  him  what  was  good  for  their  ail- 
ments, and  not  being  a  certificated  apothecsrj, 
he  was  accustomed  to  suggest  mcdiciae.  mtfie 
it  up,  and  suU  it  to  them: — Held,  that  in  i» 
doing  ho  waft  actinpr  and  practicing  ss  as 
apothecary,  and  was  liable  to  a  |>oiiairy  cmder 
55  Qeo.  a,  c.  104^  s.  20.  Apatheearioi'  Com- 
pany V.  NoUingliom^  34  L.  T.,  N.  S.  70- 
Bramwell. 

As  to  liability  of  apothecary  practicing  ii  s 
physician,  or  under  direction  of  a  phyneisii, 
— sec  this  title,  III.,  1. 

2.  liecovsry  of  Cluirgea, 

By  apothecaxies,  in  general.]— [By  55  Oea 
3,  c.  104,  s.  21,  no  apothecary  shall  be  ajUftd 
to  recover  any  charges  claimed  by  him  in  amf 
court  of  lavj^  vnfe$8  such  apothecary  shall prtsi 
on  Vie  trial  that  he  was  in  practice  as  anajMi- 
eary  prior  to  or  on  tfieHthAugustf  1815,  orihet 
he  has  obtained  a  certificate  to  praeUee  eseh 
apothecary  from  the  master,  wardens  andsseidf 
of  apothecaries.  ] 

An  apothecary  who  furnishes  medicines^ 
not  being  in  a  capacity  to  recover,  cannot  re- 
cover even  for  the  vials  in  which  tlie  medi- 
cines were  contained.  Steel  v.  Uenley^  1  C.  A 
P.  574— Best. 

In  an  action  by  a  payee  on  a  \irom\saorj 
note,  expressed  to  be  *'  m  considemtionof  the 
pnycc^s  care  and  medical  attendance  bestowed 
on  the  maker:" — Held,  that  evidence  wasirf- 
missible  to  show  the  consideration  to  hats 
been  medicines  furnished  and  servici^  p^^ 
formed  as  an  apothecary,  and,  if  that  wii 
proved,  that  ho  could  not  recover  without 
bringing  himself  within  55  Oco.  3,  c.  194, «. 
21.     BU>gg  v.  Prickers,  R.  <&  M.  125— Best 

A  surgeon  and  apothecary  may,  besides  hii 
charge  for  medicine,  recover  such  char^for 
attendances  as  the  jury  considers  fair  and 
reasonable.  Uandley  v.  Uenson^  4  C.  &  P* 
110— Tenterden. 

Where  an  arbitrator  awarded  to  an  apothe* 
cary  in  London  charges  for  attendances,  the 
court  refused  to*  refer  back  the  award  to  bin 
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onsidcratioD.     Genskam  v.  Oermain^  11 

w^^  1. 

ere  is  no  nilo  of  law  to  preclude  an 

ccary  from  recovering  both  for  medicines 

attendance,  where  the  united  charges  do 

exceed  a  reasonable  remuneration;  and  it 

question  for  the  jury  what  is  reasonable. 

V.  HalUn,  8  N.  &  P.  408;  8  A.  &  E. 

;   1  W.,  W.  &  H.  870;  2  Jur.  591. 

io    fact  of   an  apothecary  having,  in  a 

cr  bill,  left  a  blank  for  the  price  of  his 

ttiiendanccs,  is  evidence  upon  which  a  jury 

tsky  say  whether  or  not  there  was  a  contract 

make  no  charge  for  attendance.     lb, 

Xf  a  surgeon,  in  a  bill  to  his  patient,  leaves 

cb  l>lank  for  his  charge  for  attendances,  and 

"fclie  patient  pays  a  sum  on  account,  the  former 

Ts  lK>und  by  tlie  bill,  and  cannot  recover  more 

t;liaii  the  sum  paid  into  court  by  tlie  latter. 

Q7ti9on  V.  Baiting^  8  £sp.  192 — Kenyon. 

A  x>erson  who  professes  to  cure  certain  dis- 
orders within  a   specific  time,   and  induces 
another  person  to  employ  him  by  false  and 
Xraadulent  professions  of  his  skill,  cannot  re* 
^  cover  either  for  his  medicines  or  attendance. 
Hupe  V.  Phelp$,  2  Stark.  480— Abbott. 

In  an  action  for  an  apothecary^s  bill,  con- 
sisting of  a  great  number  of  items,  where  tlie 
jury  gives  a  verdict  for  the  whole  sum  due, 
the  court  will  not  grant  a  new  trial  because 
every  item  was  not  proved,  if  evidence  was 
given  as  to  some  of  them.  Wheeler  v.  8im», 
5  Jur.  151— B.  C. 

It  is  a  good  defense  to  an  aciion  by  an 
apothecary,  that  he  treated  the  patient 
ignorantly  or  improperly.  Kannen  v.  M^MuU 
len^  Peake,  59 — Kenyon. 

Aliter,  if  the  medicines  were  administered 
under  the  direction  of  a  physician.     lb. 

In  an  action  to  recover  the  amount  of  a 
chemist^s  bill,  it  being  suggested  that  the 
items  are  properly  within  the  scope  of  an 
apotliecary's  profession,  the  proper  question 
for  the  jury  is,  under  65  Geo.  8,  c.  194,  ss. 
14,  28,  whether  ho  has  acted  as  an  apothe- 
cary, and  not  whether  he  has  charged  as  a 
dicmist  or  an  apotbectiry.  Hichmond  v. 
CoIm,  1  D.,  N.  8.  560;  6  Jur.  288— B.  C— 
PottesoQ. 

Id  an  action  by  an  apothecary  for  charges 
incurred  in  London,  he  produced  at  the  trial 
a  certificate  of  qualification  entitling  him  to 
praclicc  in  the  country,  but  he  had  not  paid 
the  extra  fee  of  4/.  is.  to  the  Apothecaries^ 
Company,  which  was  necessary  by  55  Geo.  8, 
c.  1U4,  s.  19,  to  entitle  him  to  practice  in 
London: — Ueld,  that  he  was  not  prevented 
from  recovering  by  s.  21.  Young  v.  Oeiger, 
6  a  B.  541;  G  D.  <&  L.  837;  12  Jur.  988;  18 
L.  J.,  C.  P.  40. 

The  right  of  an  apothecary  to  charge  for 
attendances  is  not  matter  of  law,  but  of 
contract,  either  express  or  to  be  implied  from 
tbo  usage  of  the  place.  Smith  v.  Chambers, 
2  Ph.  221;  11  Jur.  859. 

Action  for  goods  sold  and  delivered,  work 
done,  and  materials  provided,  and  on  an 
account  staged:  the  particulars  of  demand 
consisted  of  items  *'  for  medicines  and  attend-  | 


ances.*'  At  the  trial,  the  plaintiffs'  assistant 
proved  that  tliey  were  surgeons,  and  that  he 
had  visited  and  dispensed  medicines  to  the 
defendant,  and  that  on  one  occasion  he  had 
bled  the  defendant:— Held,  that  prlmtl 
facie  the  charges  were  charges  in  a  medical 
case,  and  that  the  plaintiffs  were  therefore 
bound  to  prove  that  they  were  certificated  as 
apothecaries  or  that  they  had  been  in  prac- 
tice previously  to  the  1st  August,  1815. 
Pr<md  V.  Mayall,  8  D.  &  L.  531— B.  C— Pat- 
teson. 

Under  the  Medical  Act,  1858,  21  &  22  Vict, 
c.  90,  S3.  81  and  83,  and  the  Apothecaries 
Act,  55  Geo.  8,  c.  194,  s.  21,  in  order  to  re- 
cover for  medicines  and  attendance  as  an 
apothecary,  it  is  necessary  that  the  prac- 
titioner should  have  been  qualified  and 
registered  at  the  time  of  the  services  ren- 
dered ;  and  it  is  not  sufficient  that  he  produce 
at  the  trial  a  certificate  of  registration 
obtained  after  action  brought.  Leman  v. 
Iloiueley,  10  L.  R.,  Q.  B.  68;  44  L.  J.,  Q.  B. 
22;  28  W.  R.  235;  31  L.  T.,  N.  S.  838. 

By  surgeons.]— A  person  having  a  certifi- 
cate as  a  surgeon  from  tiie  College  of  Surgeons 
cannot  charge  for  attending  a  patient  in  a 
fever,  unless  ho  has  also  a  cer^ificate  from  the 
Apothecaries'  Company.  AUUon  v.  Haydon^ 
4  Bing.  619;  1  M.  &  P.  588;  8  C.  &  P.  246. 

But  a  surgeon  may  charge  for  medicine  ad- 
ministered in  a  surgical  case,  when  the  medi- 
cine is  subservient  and  subordinate  to  the 
discharge  of  his  duty  as  a  surgeon.     lb. 

When  a  surgeon  attended  patients  in  cases 
requiring  surgical  aid,  and  also  dispensed 
medicines  to  them,  not  being  certificated  as 
an  apothecary  under  55  Geo.  8,  c.  194 : — Held, 
that  he  migiit  recover  for  his  surgical  advice. 
8imp»m  v.  Balfe,  4  Tyr.  825. 

Under  the  Apothecaries  Act,  55  Geo.  8,  c. 
194,  s.  21,  which  is  not  repealed  by  the  Medi- 
cal Act,  1858,  21  &  22  Vict.  c.  90,  ss.  81,  82, 
a  member  of  the  College  of  Surgeons,  regis- 
tered as  a  surgeon  only  under  the  latter  act 
and  having  no  other  qualification,  cannot  re- 
cover for  medicines  administered  by  him  in  a 
case  not  requiring  surgical  tretument.  Leman 
V.  Fletcher,  42  L.  J.,  Q.  B.  214;  8  L.  R.,  Q. 
B.  819;  21  W.  R.  788;  28  L.  T.,  N.  S.  499. 

Pleading  want  of  qoalification.] — It  is  not 
necessary  to  plead  as  a  defense  to  an  action  on 
an  apothecnry^s  bill,  that  he  has  not  a  certifi- 
cate to  practice  from  the  society  of  apotheca- 
ries, as  that  is  part  of  the  plnintiff^s  case. 
Morgan  v.  Ruddock^  4  D.  P.  C.  811;  1  H.  & 
W.  605. 

In  an  action  brought  by  a  party  for  work 
and  labor  as  an  apothecary,  and  for  mcdiciaes, 
he  must  either  prove  his  certificate,  or  that  he 
was  in  practice  as  an  apothecary  before  the 
6th  of  August,  1815,  pursuant  to  65  Gtoo.  3, 
c.  194,  s.  21,  although  the  defendant  has  only 
pleaded  nunquam  indebitatus.  Sharpe  v. 
Wagstaffe,  8  M.  &  W.  621;  6  D.  P.  C.  506;  1 
H.  &  H.  164.  8.  P.,  Shearwood  v.  flay,  5  A. 
&  E.  883;  6  N.  &  M.  831 ;  2  H.  AW.  249. 

So,  although  ho  has  pleaded  as  to  part  that 
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he  nercr  was  indebted,  and  as  to  the  residue 
a  tender.  Ih.  8.  P.,  Wudworth  t.  CtfUine^ 
8  C.  <Sb  K.  58— Talfourd. 

As  to  proof  of  certificate,  and  its  effect  in 
evidence, — see  this  title,  IL,  1. 

IIL  Medical  Pbactitiokeks. 

1.   Qualification;  BegUtration ;    CoUegea  and 

Diplonuu, 

SUtutafc]— [3  &  4  Will.  4,  c.  75,  rfg^datea 
BcHoftU  of  anatomy, 

31  &  22  Vict.  c.  00  (the  Medical  Act),  regu- 
laU$  the  quaiifietUiom  of  ^actUioners  in  medi 
cine  and  eurgery. 

This  act  is  amended  hy  22  Viet,  c.  21,  23F*rf. 
c.  7,  and  hy  23  dh  24  Viet,  c,  66.  as  to  ths  grant 
of  new  charters  to  tlie  Royal  Colleges  of  Physi- 
cians in  ICnglfind^  Scotland  and  Ireland, 

By  21  &  22  Vict.  c.  00,  Medical  Act,  s.  48, 
it  sliall  he  biwful  for  her  Majesty^  hy  cluirler^  to 
grant  to  the  roynl  college  of  surgeons  of  Enghnd 
power  to  institute  and  hold  examinations  for 
the  purpose  of  testing  the  fitness  of  persons  to 
practice  as  dentists,  who  may  he  desirous  of  Iteinq 
so  examined^  and  to  grant  certificates  if  sucl^ 
fitness. 

By  22  &  23  Vict.  c.  86,  s.  2.  the  stamp  duty 
of  15Z.,  payable  in  respect  of  a  license  to  practice 
as  a  physician  in  Great  Britain  or  Ireland^  is 
repealed^ 

25  &  26  Vict.  c.  01,  s.  1,  incorporates  tlie 
General  Council  of  Medical  Education  and 
Registration  of  the  United  Kingdom, 

By  s.  2,  the  right  of  printing^  publishing^  and 
$eUing  tfie  British  Plutrmaeoposia  is  tested  in 
such  eounril. 

27  &  28  Vict.  c.  60,  enables  the  crown  to  grant 
a  lease  for  090  years  of  the  College  of  Physicians 
in  Pali  Mall, 

By  31  &  32  Vict.  c.  29,  s.  8,  every  colonial 
legislature  shall  have  fuU  power,  from  time  to 
time,  to  make  laws  for  the  purpose  of  enforcing 
the  registration  toithin  its  jurisdiction  of  per- 
sons who  have  been  registered  under  **  The  Med- 
ical Act,"  anything  in  that  act  to  the  contrary 
notwithstanding. 

By  88  &  84  Vict.  c.  04,  superannuation 
allowances  may  he  made  to  medical  officers  of 
unions^  districts  and  parishes  in  England  and 
Wales. 

86  &  87  Vict.  c.  55,  amends  the  Medical  Acts 
so  far  as  relates  to  the  University  of  London, 

38  Vict.  c.  18,  amends  the  Me-fical  Ac^  so 
far  as  relates  to  the  Royal  College  of  Surgeons  in 
England. 

By  80  &  40  Vict.  c.  40,  the  Medical  Practi- 
tioners Act,  1876,  8.  8,  all  persons  who  ha/oe 
obtained  from  any  university  of  the  United 
Kingdom,  legally  autliorized  to  confer  the  same, 
the  degree  of  bachelor  in  surgery ,  shall  be  per- 
mitted and  are  hereby  empowered  to  register  the 
same  as  a  qualification  under  the  Medical  Act, 
anything  in  tlie  act  to  the  contrary  notwithstand- 
ing. 

By  30  &  40  Vict.  c.  41,  s.  1,  the  powers  of 
eneryhody   entitled  under  the  Medical  Act    to 


grant  qualifications  for  registrmtion  skeJl 
to  the  granting  of  any  qual^ieation  for 
trotion  granted  by  suA  body  to  ail 
mthoiut  distinction  of  sex:  provided  alaMyt,  tisi 
fiotJUng  herein  contained  shall  render  em 
tlie  exercise  of  such  powers,  and  tb/tt  no 
who  but  for  this  act  would  not  hare  been  mtitSed 
to  be  registered-  shall,  by  reason  of  smtk  regis- 
tration, be  entitled  to  tale  any  part  in  the  gm- 
emment,   management  or  proceedings  ^  C&c 
universities  or  corporations  mentiuned  in  tie 
Medical  Act.] 

College  of  Physicians.]— The  14  &  15  Hen. 
8,  o.  5,  appointing  and  regulating  the  Cbli^ 
of  Pliysidans,  is  a  public  act.  Pkysieiuf 
College  ▼.  Harrison,  M.  &  M.  191 :  4  M.  &  & 
404. 

A  doctor,  who  is  not  a  member,  hss  no 
riglit  to  inspect  the  books  of  tlie  Colk;^ 
of  Physicians.  West  v.  Physician^  & 
lege,  1  Wils.  240;  5  Mod.  805. 

A  doct<»r  of  physic,  who  has  beca  liceosa* 
by  the  collfgc  to  practice  physic  in  Loacice 
and  within  seven  miles,  cannot  clsiim.  as  i 
matter  of  right,  to  be  examined  by  tliccolkgt 
in  order  to  his  being  admitted  a  fellow  of  Ae 
college.  Rex  v.  Physicians^  College,  7  T.  B. 
282. 

A  mnndnmus  will  not  lie  to  the  CoSege  cf 
Physicians,  commanding  them  to  PxaniDe  a 
doctor  of  physic,  who  has  been  lieeiised,i« 
order  to  his  1>eing  admitted  a  fellow  of  tbi 
college.     Ih. 

A  person  created  adoctorof  meflicineby: 
Scotch  university  could  not  practice  as  k 
physician  in  England,  unless  licenced  bj  th? 
College  of  Physicians,  before  the^Iedical  Act 
Collins  V.  Carnegie,  3  N.  &  K  703;  1  A.Jb  E. 
605. 

Candidates  to  be  admitted  of  tlic  coII«g« 
are  to  be  examined  by  the  comitia  mionn, 
then  proposed  to  tiie  comitia  majom,  and 
elected  by  them,  before  they  can  claim  to  be 
admitted.     Rex  v.  Askew,  4  Burr.  2186. 

Under  21  &  22  Vict.  c.  00,  the  Royal  Col- 
lege of  Physicians  hns  power  to  grant  iiceoses 
without  restricting  their  licentiates  from  com- 
pounding and  supplying  for  gain  the  medi- 
cines which  they  prescribe, and  for  sach 
licentiates  so  to  compound  and  supply  medi- 
cines is  not  an  invasion  of  the  pn?ilpget  of 
the  Apothecaries*  Company.  If  such  practice 
by  licentiates  of  the  college  would  have  been 
an  invasion  of  the  privileges  of  the  Apotbe- 
caries'  Company,  the  proper  remedy  wooW 
have  been  by  proceedings  at  law  against  the 
offender,  and  not  by  information  and  bill  in 
equity  against  the  college.  Att,  Gen.  t. 
Royal  College  of  Physicians,  1  Jolins.  &  H. 
501 ;  7  Jur.,  N.  S.  511 :  30  L.  J.,  Chanc  757; 
0  W.  R.  590;  4  L.  T.,  N.  S.  356. 

Qenoral  conncil  of  medical  education  ttd 
registration.]— Under  21  &  22  Vict  c.  dO,  t. 
29,  the  General  Council  of  Medical  EdncaJion 
and  Rcgistmtion  are  sole  judges  of  vrbctbcr 
a  registered  medical  practitioner  has  beeo 
guilty  of  infamous  conduct  in  a  profcssioMl 
respect;    and  the   council  having,  after  doe 
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.1  v^y,  so  nd  jadgcd,  and  ordered  the  name  of 
v«3i«( Ileal  practitioner  to  bo  removed  from 
i:x3gi8ter  accordingly,  the  court  cannot 
nt^ov-fcre.  La  Mert^  ExparU,  4  B.  &  8.  682; 
13  X^.  J.,  Q.  B.  69;  12  W.  VL  201;  0  L.  T., 
5^.    S.    410. 

XJnder  the  existing  charter  of  the  University 
K>f  X^ondon,  the  right  to  elect  its  member  of 
tlio    general  medical  council,  under  21  &  22 
"V^crt;*  c.  00,  is  vested  in  its  senate,  consisting 
of  Hi  c  chancellor,  vice-chancellor,  and  fellows 
t^^T-      the  time    being  ;    not    in    the    whole 
V>«>€fiy  incorporated  as  the  nniversity  by  the 
olifxrtcr,  namely,  the  chancellor,   vice-chan- 
cellor, f c1 1  o w s  and  grnd  uates.   Ueg,  v.  Storrar^ 
2  :E:1.  &  El.   183;  5  Jur.,  N.  8.    1804;  28  L. 
J.,    Q.  B.  326;  7  W.  R.  012. 

l^y  21  &  23  Vict.  c.  90,  s.  36,  any  entry 

^w^liicli  shall  hQ  proved  to  the  satisfaction  of 

tlic  general  or  branch  council  to  have  been 

traiidulently  or  incorrectly  made,   may    be 

erasod  from  the  register  by  order  in  writing 

of  the  council: — Hdd,  that  the  council  might 

make  such  an  order,  where  the  registration 

liad.  been  made  under  the  dispensing  power 

given  to  them  by  s.  46,  as  well  as  where  it 

had  been  made  by  the  registrar  under  s.  15. 

Ueg,  v.  General  Council  of  Medical  Education 

and  Regietration,  7  Jur.,  N.  8.  798;  80  L.  J., 

Q.  B.  201 ;  9  W.  R.  413;  8  L.  T.,  N.  8.  692; 

3  £1.  &  £1.  535. 

When  the  registrar  of  the  branch  medical 
council  inserts  in,  and  afterwards,  by  order 
of  such  branch  council,  and  without  notice  to 
\\\Q  |>:irty  rejristcred,  strikes  out  of  the  registry 
the  description  of  a  qualification  which  fhe 
^*vidcnce  produced  to  the  registrar  by  the 
cl.-iimunt  did  not  show  that  ho  had  obtained, 
the  court  will  not  by  mandamus  compel  the 
registrar  to  reinsert  such  description.  Reg, 
v.  Steele,  13  Ir.  C.  L.  R.  898— Q.  R. 

BozgeoDs.] — ^Before  the  Medical  Act,    the 

acpanited  companies  of  surgeons  and  barbers 

.   were  under  the  same  regulations  as   before 

their  separation.  Sharpe  q.  t.  v.  Law^  4  Burr. 

2133. 

Understanding  the  Latin  tongue  was  a  pre- 
vious qualiiication  necessary  to  being  even 
apprenticed  to  a  London  surgeon.  Best  v. 
Surgeoiuf'  Company,  2  Burr.  892. 

Diplomas.] — ^The  mere  production  in  court 
of  a  diploma  of  a  doctor  of  physic,  under  the 
seal  of  one  of  the  universities,  is  not  in  itself 
evidence  to  show  that  the  party  named  in  the 
diploma  is  entitled  to  that  degree.  Ifoises  v. 
Thornton,  8  T.  R;  808;  8  Esp.  4. 

But  when  a  person,  previously  a  stranger  to 
a  place,  went  to  a  town  which  was  the  seat  of 
a  university,  and  was  told  that  a  certain 
building  was  the  college,  that  a  certain  per- 
son whom  ho  saw  in  it  was  the  librarian,  and 
this  person  showed  him  a  seal  in  his  custody, 
which  he  stated  to  be  the  seal  of  tho  univer- 
sity, and  produced  a  book  which  ho  stated  to 
be  the  Book  of  Acts  (statute  book)  of  tho  uni- 
versity, anil  such  person  <'oni pared  such  seal 
vith  thi?  seal  i\\>>i\  II  <liploma,  the  geu- 
ninesti  of  whicti  \\iu  iu  question,   ui^d  made  a 


copy  (which  was  duly  examined)  from  tho 
Book  of  ActM,  of  an  entry  of  an  act  conferring 
the  degree  of  M.  D.: — Held,  that  tiic  diploma 
was  authenticated,  and  the  act  confcrriog  the 
degree  properly  proved.  Collins  v.  Carnegie^ 
8N.  &M.  703;  1  A.  &£.  095. 

Diplomas  conferring  degrees  and  honors 
and  certificates  from  medical  institutions  and 
practitioners  did  not  pass  to  the  provisional 
assignee  by  the  vesting  order  of  the  Insolvent 
Debtor's  Court  under  1  &  2  Vict.  c.  110,  s. 
87.    Kemot  v.  Cattlin,  2  El.  &  Bl.  790. 

Proof  of  registration.] — Semble,  that  a 
book,  purporting  to  be  a  copy  of  tho  Medical 
Register,  pursuant  to 30  &  2t  Vict.  c.  90,  and 
professing  to  be  **  published  and  sold  at  the 
oflice  of  the  general  council  of  medical  edu- 
cation and  registration/*  is  admissible  under 
s.  27.  Pedgrift  v.  Clieoallier,  8  C.  B.,  N.  8.  246. 

Porgery  of  diploma.]— A  person  was  con- 
victed on  an  indictment  at  common  law  for 
forging  and  uttering  a  diploma  of  the  Col- 
lege of  8urgeons.  The  jury  found  that  ho 
forged  the  document  with  the  general  intent 
to  induce  the  belief  that  it  was  genuine,  and 
that  he  was  a  member  of  the  college,  and  that 
he  showed  it  to  persons  with  inteut  to  induce 
such  belief  in  them;  but  that  he  had  no  in- 
tent in  forging,  or  in  uttering,  to  commit 
any  particular  fraud  or  specific  wrong  to  any 
individual  whatever: — Held,  that  the  ccmvic- 
tion  was  not  sustainable,  on  the  ground  that 
no  particular  person  was  defrauded.  Rrg.  v. 
Hodgson,  Dears.  &  B.  0.  C.  8;  2  Jur.,  N.  8. 
453;  25  L.  J.,  M.  C.  78. 

Unregistered  practitlonera  \  iiadae  asaomp- 
tion  of  medical  degree.] — A.  and  B.  (the 
latter  being  a  duly,  qualified  medical  prac|i- 
tioner)  jointly  occupied  a  house,  on  one  door 
of  which  was  a  plate  with  the  name  of  Mr. 
A.  engraveil  thereon.  On  another  plate,  on 
the  same  door,  under  the  former,  but  inclosed 
in  the  same  frame,  was  the  name  of  Mr.  B., 
with  the  addition  of  tho  words  '*  surgeon, 
accoucher,  Jbc."  On  another  door  was 
written  the  word  **  surgery,"  and  on  a  lamp 
over  the  door  **  surgeon,  accoucheur.'*  The 
name  of  A.  was  not  in  the  Medical  Register. 
Upon  a  complaint  under  the  21  &  22  Vict.  c. 
90,  8.  40,  the  justices,  assuming  from  the  facts 
that  A.  falsely  pretended  to  be  a  surgeon, 
convicted  him  in  the  penalty  of  10^.  The 
court,  on  appeal,  quaMhed  the  conviction,  on 
the  ground  that  there  was  no  evidence  to 
warrant  it.  Pedgrift  v.  Chevallier,  8  0.  B., 
N.  8.  246;  0  Jur.,  N.  8.  1341;  29  L.  J.,  M. 
0.  223 ;  8  W.  R.  500. 

K.,  who  was  legally  qualified  as  a  surgeon 
and  apothecary,  and  registered  as  such  under 
tho  21  &  22  Vict.  c.  00,  was,  before  the  time 
of  passing  of  that  act,  possessed  of  a  German 
medical  diploma,  and  called  himself  Dr.  K. ; 
ho  continued  to  use  that  description  after  the 
passing  of  the  act,  though  not  registered  as 
doctor  of  medicine: — Held,  no  evidence  that 
ho  liad  willfully  and  falsely  pix^tended  to 
be,   or    taken    or    Uaed  the  name  and  title 
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of,  a  doctor  of  medicine,  so  as  to  render 
him  liable  to  a  penalty  under  s.  40.  EUi$  ▼. 
ife^y,  6  U.  &  N.  222;  80  L.  J.,  M.  C.  85;  6 
Jur.,  N.  8.  1118;  U  W.  R.  56;  8  L.  T.,  N.  8. 
831. 

To  warrant  a  conviction  for  acting  as  or 
pretending  to  be  a  surgeon,  tliero  must  be 
unequivocal  evidence  that  the  party  has  so 
acted  or  pretended,  it  is  not  enough  that  he 
is  s<»  called  by  persons  whom  he  has  attended 
professionally,  in  the  absence  of  evidence  to 
show  that  he  has  done  so  on  his  own  account 
and  for  his  own  profit.  PedgrUt  v.  CheoaUier, 
8C.  B.,N.  8.  240. 

An  apothecary  being  freeman  of  London 
attended  a  patient,  and  made  up  and  admin- 
istered proper  medicines  to  him,  but  without 
liavin^  a  license  from  the  faculty,  or  the 
direction  of  a  physician,  or  demanding  or 
taking  any  fee  for  his  advice;— Held,  that 
this  did  not  amount  to  a  practicing  of  physic 
within  14  &  15  Hen.  8,  c.  5.  lioM  v.  Phy- 
iieiam'  College,  5  Bro.  P.  C.  553. 

A  druggist  had  attended  a  patient  in  the 
capacity  of  a  medical  man,  and  sent  in  to  him 
a  bill  for  such  attendances,  headed,  ''Mr.  P. 
to   Thomas  Andrews,  M.D.,"  setting  out  a 
variety  of  charges  for  attendance  and  medi- 
cine.    He  subsequently  wrote  a  letter,  signed 
''Thomas  Andrews,  M.D.,"  threatening  legal 
proceeding  unless  the  bill  were  paid,  and  he 
^ave  a  recipt  for  the  bill  when  paid,  signing 
It  in  the  same  way.    Tiiere  was  a  colored 
lamp  over  his  shop  door,  on  three  sides  of 
which  the  words  and  letters  ''Thomas  An- 
drews, M.D.,"   were  painted.     He  had  ob- 
tained by  the  payment  of  a  sum  of  money  a 
diploma   of   doctor  of   medicine  from    the 
University  of    Philadelphia    in    the   United 
States,  but  he  had  never  been  in  America,  or 
studied  or  pnssed  any  examination  for  such 
degree,  and  he  was  not  registered  under  the 
Medical  Act,  21  &  22  Vict.  c.  00.     On  appeal 
from  a  conviction  by  justices  under  s.  40  of 
that  act,  for  having  unlawfully,  willfully,  and 
falsely  taken  and  used  the  name,  title,  de- 
scription and  addition  of  M.D.,  and  thereby 
implying  that  he  was  then  registered  under 
the    Medical    Act,    whereas  he  was  not   so 
registered:— Held,  that  the  conviction  was 
ri.^lit,  and  must  he  affirmed.     Andrews  v. 
Sti/rap,  26  L.  T.,  N.  8.  704— Exch. 
^  H.  kept  a  shop,  where  ho  dispensed  medi- 
cines and  gave  advice;  he  had  a  diploma  in 
the  window,  in  which   ho  was  described  as 
**  John  Hamilton,  doctor  of  medicine  of  the 
Metropolitan  Medical  College  of  New  York," 
and  he  so  held  himself  out  to  the  world;  and 
the  magistrate  reported  that  it  was  not  satis- 
factf)rily  proved  that  ho  was  not  entitled  so  to 
describe  himself.     He  was  not  registered,  and 
held  no  qualifications  which  would  entitle  him 
to  be  registered  under  the  Medical  Act.     The 
magistrate    having;   dismissed    a   complaint 
brought  against  him  under  the  Medical  Act, 
21  &  22  Vict.  c.  90,  s.  40: -Held,  that  the 
decision  of  the  m:ip:istrate  was  right,  as  the 
only  evidence  of  any  false  pretense  wsis,  that 
the  persou  pretended  to  bo  what  he  reiilly 


was;  and  also  that  it 
for  the  magistrate's 
of  law  for  the  court 
87  L.  T.,  N.  8.  157- 


Exch.  DiT. 


2.  UBco^eryof  Chargm, 

{a)  By  PbysicimiML 

Faaa,  beforo  Th«  MedicsaJ  Act  (31  A 
Viot.  o.  90).]--Before    the    Medical  idk 
physician  could  not  maintain  an  actk»  ~ 
fees.     ChorUy  v.  Balcott^  4  T.  R.  317. 

If  a  medical  practitioner   'wrote 
tions.  and  passed  himself  off  as  a 
akhough  he  had  no  diploma,  and  no 
assume  that  character,  he  could  not 
an  action  for  fees  as  a  surgeon. 
ffolmsa^  2  Camp.  441~Ellenboroagh. 
A  physician  might  recover  on  an 
contract  to  remunerate  him  forhisatCeodsatj 
VeUeh  v.  liussell,  3  G.  &  D.  198;  3  Q.  B.eS; 
Oar.  &  M.  302;   7  Jur.  60;    12  L.  J.^O^^ 
513. 

But,  as  the  ordinary  understanding 
that  such  attendance  was  given  witboatk^- 
title  to  remuneration,  subsequent  promissti 
pay  were,  in  general,  to  be  referred  to  tk 
usual  honorary  claim  of  the  physirzu,  id 
would  not  amount  to  proof  of  na  expRS 
contract,  unless  it  was  clear  that  the  nttsid- 
ance  was  not  given  on  the  ordinary  vada- 
standing.     lb. 

When  no  special  agreement  had  been  mdr 
to  remunenite  a  physician,  he  could  not  re- 
cover expenses  out  of  pocket,  in  traveling  ta 
attend  his  (latient,  for  sucli  expense)  vm 
incidental  to  the  attendance,  and  to  be  coo- 
sidercd  as  money  paid  to  the  physician^  owi 
use  in  the  ordinary  exercise  of  his  profesaoa, 
lb, 

A  contract  to  pay  a  physician  could  not  be 
implied  from  the  mere  fact  of  his  attendasee 
on  a  patient,  but  a  promise  at  the  end  of  hii 
attendance  to  pay  him  a  fixed  sum,  or  s  r»- 
sonable  compensation,  would  raise  snch  t 
contract  as  would  support  an  actian.    Ih. 

A  physician  could  not  sue  for  his  fees  for 
any  thing  ho  had  done  as  a  physician,  eitlwr 
in  attending  or  in  prescribing  metlicine  for* 
patient;  but  if  ho  act«d  as  a  surgeon,  (k* is 
any  other  capacity  than  that  of  a  physidtii, 
he  might  maintain  an  action  for  a  oompensir 
tion  for  what  he  had  done,  provided  heooofd 
show  that  it  was  not  done  by  him  as  a  phvn- 
cian;  and  the  fact,  that  he  was  not  p^  fees 
at  the  times  when  ho  was  consulted,  went  to 
show  that  he  was  not  acting  as  a  physicifls* 
LiUla  V.  Oldaere,  Car.  <&  M.  370— Deuman. 

A  physician  attended  a  testator  for  nuuiy 
years,  without  having  obtained  any  remunera- 
tion. He  stated,  *'that  the  testator  IukI 
promised  to  pay  him  for  his  services,  or  les^e 
him  an  equivalent.*'  He  did  neither: — ^Held, 
that  he  hud  no  claim  aj^nst  the  estate,  and* 
payment  made  to  him  by  the  executor  was 
disallowed.  ShaUcrass  v.  WrigkC,  12  ficav.  559; 
14  Jur.  1037:  19  L.  J.,  Chanc.  443. 
B.  practiced  as  a  physician  and  &  sui^n. 
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occurring  in  which  the  advice  of  a 

tAe#^  ^iaxii  w:i8  considcrod  necessary,  as  well  as 

L  &  ZSL;^*^   o^    ft  surgeon,  ho  was  called  in.     It 

^wrod    that    lie    had   performed  for  his 

^     nt  some  services  which  usually  are  in  the 

'  ^^.T\Ge  of  a  surgeon.    He  sent  his  bill  to 

^^  .  ^^xecutors  of  his  patient: — Held,  that  if 

'"jury  considered  that  he  had  done  any 

a^|4C    CIS  surgeon,  they  should  find  a  verdict 

,j^  «»iai  to  the  amount  of  the  value  of  that 

i^^  ieo.      Battenbi/  v.  Laioreneej  Car.  &  M. 


T.3fcr 


-!Maal6. 


i: 


V 


prs:::Aiarges  by  practitioners  registered  under 
i  t^^p  Baodical  AcL]— [By  21  &  22  Vict.  c.  00 
a:7i.-:edical  Act),  s.  31,  every  person  registered 
K^iSer  that  act  shall  he  entitled  according  to  his 
it\9^ifieation  or  qualifications  to  practice  tnedi- 
\4:^li^  i>r  surgery^  or  medicine  and  surgery y  as  tlie 
fs  r^e  may  he,  in  any  part  of  her  Majesty^s  domin- 
•£{^.118,  and  to  demand  and  recover  in  any  court 
^  I]  *  law^  taith/uU  costs  of  suit^  reasonable  charges 
k  i  ^^  prqfessional  aidy  advice,  and  visits^  and  the 
Mta  of  any  medicines  or  otner  medical  or  surgi- 
^  yUl  appliances  rendered  or  supplied  by  him  to  his 
^^MUients  : 

g^     I^ruvided  always,  that  it  shall  he  lawful  for 

,^  'any  college  of  physicians  to  pass  a  by-law  to  the 

^  •ffcdb  that  no  one  of  their  fellows  or  members 

.  J  9haU  he  entitled  to  sue  in  manner  aforesaid  in 

.  ami/  court  of  law,  and  thereupon  such  by-law 

may  he  pleaded  in  bar  to  any  action  for  the  pur- 

' "  poses  qjforesaid,  commenced  by  any  fellow  or 

member  qf  such  college, 
^  By  8.  82,  no  person  shall  be  entitled  to  re- 
cover any  charge  in  any  court  of  law  for  any 
medical  or  surgical  advice,  attendance,  or  for 
the  performance  of  any  operation  or  for  any 
medteine,  which  lie  shall  have  both  prescribed  and 
supplied,  unless  he  shall  prove  upon  the  trial  that 
he  is  registered  under  this  act.  ] 

A  physician,  registered  under  21  <&  22  Vict. 
c.  00,  who  attends  a  patient  professionally, 
and  is  not  prohibited  from  suing  by  any  by- 
law of  tlic  College  of  Physicians,  can  recover 
his  fees  without  an  express  contract.  Oibbon 
V.  Budd,  2  H.  &  C.  92;  9  Jur.,  N.  8.  625;  32 
L.  J.,  Exch.  182;  8  L.  T.,  N.  8.  321. 

The  presumption  is  not  as  formerly,  that  ho 
attends  the  patient  for  an  honorarium,  but 
fcr  fees,  the  right  to  which  can  be  enforced  by 
action.    lb. 

The  enactment  has  not  a  retrospective 
operation.  Wright  v.  Oreenroyd,  1  B.  &  8. 
758;  8  Jur.,  N.  8.  98;  31  L.  J.,  Q.  B.  4;  8 
Jur.,  N.  8.  98;  5  L.  T.,  N.  8.  347.  8.  P., 
TbMeton  v.  Frewer,  31  L.  J.,  £xch.  230. 

A  medical  practitioner  is  entitled  to  main- 
tain an  action  for  attendances  and  medicines, 
though  not  registered  at  the  time  of  such 
attendances;  it  is  ooougli  if  he  appears  to  be 
duly  registered  at  the  ti me  of  t  he  trial.  Turner 
V.  SeynaU,  14  C.  B.,  N.  8.  828;  9  Jur.,  N.  8. 
1077;  82  L.  J.,  O.  P.  104;  11  W.  R.  700;  8 
L.  T.,  N.  8.  281. 

Where  a  business  is  carried  on  by  two  part- 
ners, one  of  whom  is  registered  as  a  surgeon 
and  nn  apothecary,  and  the  other  ns  a  8urgef)n 
only;  this  is  no  i^ndwer  to  a  joint  claim  for 


attendances  given  and    medicines   supplied 
in  both  caiiacities.     kb. 

The  21  &  22  Vict.  c.  90,  s.  82,  is  not  con- 
fined to  cases  in  which  the  patient  is  sued. 
Alvasey  De  la  Itosa  v.  Prieto,  10  C.  B.,  N.  8. 
578;  10  Jur.,  N.  8.  851;  83  L.  J.,  C.  P.  2C2; 
12  W.  R.  1029;  10  L.  T.,  N.  8.  757. 

Though  nn  unre^islcrcd  assistant  may  sue 
a  registered  practitioner  for  salary,  nn  un- 
registered practitioner  cannot  sue  a  registered 
practitioner  for  medicines  sapplied  to  or  at- 
tendance upon  the  patients  of  the  latter  at 
his  request.     Ih, 

Where  medicine  is  supplied  or  attendance 
given  by  an  unregistered  practitioner  to  a 
)Kitient,  under  a  guaranty  for  payment  given 
by  a  third  person,  the  statute  will  afford  a 
defense  either  t(»  the  principal  debtor,  or  to 
the  surety;  for  the  patient  does  not  tlie  less 
require  protection  because  the  paymaster  is  a 
third  person.     Jh. 

A  medical  officer  of  a  Peruvian  vessel  of 
war  lyinff  in  the  Thames,  engaged  an  un- 
registerea  practitioner  to  attend  the  crew  and 
troops  (partly  on  board  the  vessel,  and  partly 
on  shore)  during  his  temporary  absence.  In 
an  action  against  the  Peruvian  officer  for  the 
services  thus  rendered:— Held,  that  the  above 
section  precluded  the  unregistered  practi- 
tioner from  recovering;  for,  by  whatever  law 
the  contract  was  to  be  interpreted,  the  rem- 
edy must  be  governed  by  the  lex  fori,     lb, 

(h)  By  8urgeons,  Dentists,  and  Others. 

Burgeons.] — A  surgeon  may  administer 
medicines  in  the  euro  of  a  surgical  case  with- 
out being  subject  to  the  penalties  of  55  Qeo. 
3,  c.  104;  but  he  has  no  right  to  do  so  in  a 
case  of  internal  diseases  not  requiring  surgical 
treatment,  such  as  fever  or  consumption. 
Apothecaries*  Company  v.  Lotinga,  2  M.  <&  Rob. 
495— Cresswell. 

A.  had  several  of  lus  children  residing  in  a 
house  distant  from  his  own  in  tho  charge  of  a 
servant: — Held,  that  if  an  accident  happened 
to  one  of  the  children,  A.  was  liable  to  pay 
for  its  euro,  although  he  did  not  know  the 
surgeon  who  was  called  in,  and  although  the 
accident  might  have  arisen  from  the  careless- 
ness of  the  servant.  Cooper  v.  Phillips,  4  C. 
&  P.  681— Tenterden. 

A  sui^geon  for  several  years  bestowed  ' 
medical  attendance  upon  a  lady,  but,  expect- 
ing that  she  would  amply  compensate  him  by 
a  legacy,  sent  in  no  bill.  8he  died  and  left 
him  nothing;  whereupon  ho  sued  her  ex- 
ecutors, claiming  50o2.  The  jury  awarded 
him  2502. : — ^Tho  court  refused  to  disturb  the 
verdict.  Baxter  v.  Gray,  4  Scott,  N.  R.  374; 
4  M.  &  G.  771. 

In  such  a  case,  to  disentitle  tho  party  to  sue, 
thero  must  be  something  more  than  the  mere 
expectation  of  a  legacy.     Jb, 

Action,  for  work  and  labor  as  a  surgeon, 
and  for  medicines.  Plea,  his  bankruptcy 
before  tho  debt  accrued,  and  that  his 
assignees  claimed  the  debt  from  the  defend* 
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ant  before  action.  Replication,  that  the 
work  was  the  personal  labor  of  the  bankrupt, 
and  necessary  for  the  present  support  of  the 
bankrupt  and  his  family;  that  the  materials 
were  purchased  with  the  proceeds  of  his 
personal  labor,  and  increased  in  value  thereby, 
and  were  necessary  for  the  performnnco  of 
the  work.  On  the  trial  it  appeared  that  the 
plain  1  iff  was  a  surgeon  and  an  apothecary, 
and  in  substance  carrying  on  a  trade  as  such 
with  medicines  obtained  on  credit: — Held, 
that  the  assignees  were  entitled  to  the  pro- 
ceeds of  a  tr^e  thiis  carried  on,  and  that  the 
replication  was  not  proved.  Elliot  v.  {jlayton^ 
\i\  Q.  B.  581;  15  Jur.  293;  SO  L.  J.,  Q.  B. 
217. 

To  an  action  for  work  and  operations  per- 
formed OS  a  surgeon,  a  plea  that  he  had  not 
been  examined  or  approved,  or  admitteil  to 
exercise  or  occupy  himself  as  a  physicLin  or  a 
surgeon,  as  required  by  the  statute,  is  bad  for 
not  showing  that  the  work  and  operations 
were  done  in  a  place  within  the  operation  of 
the  3  Hen.  8,  c.  11,  which  imposed  a  penalty 
on  persons  practicing  as  physicians  or  sur- 
geons in  London,  or  within  seven  miles 
thereof,  or  in  any  diocese  within  the  realm, 
without  being  examined.  D^AlUx  or  D^AUax 
T.  Jone%y  2  Jur.,  N.  S.  970;  26  L.  J.,  Exch. 
79. 

As  to  surgeons  practicing  as  apothecaries, — 
see  this  title,  11. 

Dentists.]— A.  ordered  of  B.  a  set  of  arti- 
ficial teetli,  which  were  by  the  terms  of  the 
contract  to  be  fitted  to  her  mouth;  before 
they  were  so  fitted  she  died: — Held,  n  con- 
tract for  the  sale  of  goods  within  the  Statute 
of  Frauds,  29  Car.   2,  c.   3,  s.   17;  and  that 

B.  could  not  sue  her  executor  for  work 
and  labor  done  and  materials  provided.  Lee 
V.  Oriffin,  1  B.  &  S.  272;  7  Jur.,  N.  8.  1802; 
80  L.  J.,  Q.  B.  252;  9  W.  R.  702;  4  L.  T.,  N. 
8.  540. 

Veterinary  surgeons.] — If  there  is  a  general 
usage  applicable  to  a  particular  trade  or  pro- 
fession, persons  employing  one  in  such  tmdc 
or  profession  will  be  taken  to  have  dealt  with 
him  according  to  that  usage,  but  a  usage  for 
a  veterinary  surgeon  to  clmrge  for  his  attend- 
ance, when  there  was  not  much  medicine  re- 
quired, is  too  uncertain.      SeweU  v.   Corp,  1 

C.  &  P.  892— Best. 

A  count  for  work,  labor,  and  materials, 
will  enable  a  plaintiff  to  recover  for  attcnd- 
onccs  as  a  farrier,  and  for  medicines  adminis- 
tered. Clarh  V.  Mumfard^  3  Camp.  37 — 
Ellen  borough. 

3.  LidbUUy  for  Want  of  Skill  cr  Negligenee. 

Grounds  of  liability.] — ^An  action  lies 
against  a  surgeon  for  gross  negligence  and 
want  of  skill  in  his  profession,  as  well  as  for 
negligence  and  carelessness,  to  the  detriment 
of  a  patient.     Seare  v.  Prentice^  8  East,  48. 

So,  for  want  of  skill  in  disuniting  the  callus 
of  the  leg  after  it  was  set.  Slater  v.  JkJcery 
2  Wils.  359. 


A  surgeon  is  responsible  for  an  injury  dose 
to  a  patient,   through   the  want  of  propa' 
skill  in   his  apprentice,    but,   in  an   actiea 
against  him,  the  plaintiff  must  show  tliat  tte 
injury  was  produced  by  such  want  of  skifl, 
and  it  is  not  to  be  inferred.     And  if  a  perscn 
goes  into  a  surgeon^s  shop  and  asks  to  bo 
bled,  saying  he  has  found  relief  from  it  be- 
fore, and  docs  not  consult  the  perscm  there  as 
to  the  propriety  of  performing  the  opeistios; 
if  there  are  no  external  indications  of  its  be- 
ing improper,  such  person  is  justified  in  per- 
forming it,  and  the  sui^eon  will  not  be  ta- 
swerable  for  its  not  producing  a  beneficial  re- 
sult. Uancke  v.  Uooper,  7C.  &  P.  81— TfadiL 

Every  person   who  ontcis  into  a  letned 
profession  undertukcs  to  bring  to  the  exercis 
of  it  a  reasonable  degree  of  care  and  skill;  Ir 
does  not,  if  heisnn  attorney,  undertake  ai  &II 
events  to  gain  the  cause;  nor  does  asorgen 
undertake  that  he  will  perform  a  cure;  mr 
does  the  latter  undertake  to  use  the  higlicit 
possible  degree  of  skill,  as  there  may  be  per- 
sons of  higher  education  and  grenter  adns- 
tages  than    himself:  but    he   nndertakes  to 
bnng  a  fair,  reasonable,  and  competeot  de- 
gree of  skill ;  and,  in   an  action  against  bin 
by  a  patient,    the  question  for  thejorji3| 
whether  the  injury  complained  of  most  be 
referred  to  the  want  of  a  proper  degree  of 
skill  and  care    in    the    defendant  or  noL 
Lamphier  v.  Phipos,  8  C.  &  P.  475— TindsL 

A  surgeon  having  been  employed  by  a  rail- 
way company  to  examine  a  passenger  wbo 
had  sustained  an  injury  in  a  collision  on  their 
line,  and  ho  l)aving,  so  far  as  he  could  see  or 
judge,  on  his  own  statement  of  his  injories, 
told  him  that  they  were  so  slight  that  he  ac- 
cepted a  small  sum  in  compensation:— Held, 
even  assuming  that  his  injuries  were  grcster, 
there  was  no  ground  of  action.  Pimm  v. 
Boper,  2  P.  &  P.  783— BramwcU. 

To  render  a  medical  man  liable  for  negli- 
gence, or  want  of  duo  care  or  skill,  it  is  not 
enough  that  there  has  been  a  less  degree  of 
skill  than  some  other  medical  men  might 
have  shown,  or  a  less  degree  of  care  than 
even  he  himself  might  have  bestowed;  norb 
it  enough  that  ho  himself  acknowledged 
some  degree  of  want  of  care ;  there  must  have 
been  a  want  of  competent  and  ordinary  care 
and  skill,  and  to  such  a  degree  as  to  have  led 
to  a  bad  result.  Bteh  v.  Pterpont,  8  F.  &F* 
35— Erie. 

A  person  not  qualified,  as  being  a  r^tar 
medical  practitioner,  but  assuming  to  be  or 
to  practice  as  sucli,  and  undertaking  to  treat 
another  for  a  disease,  is  liable  for  injury 
caused  by  ignomnt  and  improper  treatment, 
by  which  the  patient  is  rendered  worse  instead 
of  better,  and  is  injured  by  the  use  of  im- 
proper medicines.  Ituddoek  v.  Lowe^  4  F.  A 
P.  519 — CrompLon. 

In  an  notion  ngainst  a  chemist  and  druggist 
upon  an  alleged  retainer  (as  a  surgeon  and  an 
apothecary)  to  treat  the  plaintiff  for  &  certain 
disorder  (for  which  mercurial  trcatnicut  was 
improper),  the  breach  being  negligent  treat- 
ment (by  mercur}): — Held,   that  if  llic  do- 
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'*?•'»  *ljint  Assumed   to   net  as  a  snr^on  or  an 

^\>c^thc»<ary,  he  was  liablj   :is   such;  hut  that 

Lli  -^;sic  woiiU  wore   immateriul   and    mi<^lit  be 

irc-*jc.*c:cHl,    the    substance    of  the  declaration 

V>^-\n'/,  tliat  he  undertook  to  treat  the  plaint- 

i  Ct    Tir  his  disorder,  and  did  so  noi^ligently  or 

i^TTiorantly;  and  that  mercurial  treatment,  in 

a^  €2«i*^o  for  which  it  was  wholly  unfit,  was  such 

Tic*<vligcnce«>r  ignorance  ns  would  sustain  the 

t,ion.     Jones  v.  Fay,  4  F.  &  P.  625— Pigott. 

la  an  action  by  a  person   who  had  been  a 

icnt  at  a  hospital,  for  maltreatment  there 

l>y  two  of  the  surgeons,  it  appeared  that  the 

&11c<;od  mdtreatmcnt  was  in  the  administra- 

"tion  of  a  hot  bath  which  they  had  ordered, 

V»ut  ^hich  it  was  no  part  of  their  ordinary 

ciiity  personally  to  direct  and  superintend, 

suad    at  the  actual  administration  of  which 

tliey  were  not  present : — ^Held,   that  he  was 

not  entitled  to  expect  more  than  the  usual 

&nd  ordinary  degree  of  care  and  attention  at 

tJic  hands  of  the  surgeons,  and  that  if  they 

xvcrc  noc   personally  cognizant  of  the  alleged 

ill-U5(agc,  they  were  not  liable.      Perionowsky 

V.  Freeman,  4  F.  &  P.  077— Cockbum. 

As  to  when  want  of  skill  or  negligence  is  a 
defence  to  an  action  for  charges  or  fees,  —see 
this  title,  II.,  2;  III.,  2. 

Who  may  sue.] — In  an  action  against  a  sur- 
geon for  unskill fulness  and  misconduct,  issue 
being  tiken  on  the  fact  of  the  employment  of 
the  defendant  by  the  plaintiff,  the  mere  cir- 
cumstance of  the  defendant's  attendance  is 
evidence  in  support  of  the  issue,  though 
the  plaintiff  is  an  infant,  and  the  defendant 
is  sent  for  and  paid  by  the  plaintiff's 
father.  Oladwdl  v.  Steggall,  5  Bing.,  N.  0. 
733;  8  Scott,  60;  3  Jur.  635. 

It  18  not  a  gniund  of  demurrer  to  a  declara- 
tion in  an  action  by  a  man  and  his  wife 
against  a  surgeon  for  an  injury  to  the  wife  by 
reason  of  his  improper  and  unskillful  treat- 
ment, that  it  is  not  stated  that  he  was  retained 
and  employed  as  a  surgeon  for  reward  to  be 
to  him  paid,  by  whom  he  was  no  retained,  or 
by  whom  he  was  to  be  paid.  Peppin  v.  Shep- 
herd, 11  Price,  400. 

It  is  sufficient  to  aver  that  he  was  retained 
as  a  surgeon,  and  entered  upon  the  cure.     lb. 

Where  it  was  agreed  between  A.  and  B.  that 
B.  should  take  A.'s  mare  to  graze,  and  have 
her  blistered : — Held,  that  A.  could  maintain 
an  action  against  a  chemist  for  selling  oint- 
ment to  B.,  which,  upon  being  applied,  in- 
jured the  mare.  Phillip$  v.  Wood,  1  N.  &  M. 
434.  ^ 

Mtmbtxs. 

I.  Of  Parliament.    See  Parliament. 

II.  Op  Companies.    See  Public  Company. 

III.  Op  Partnerships.     See  Partner. 
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L  Of  Debts   and  other   LiABiLrnBB, 

8080. 
XL  Of  Estates  and  other  Rights  and 

Interests,  8080. 
in.  Of  Reversions.     See  Landlord  and 

Tenant. 
IV.  Of  Attendant  Terms.     See   Mort- 
gage. 
V.  By  Bond.    See  Bond. 
VI.  By  Covenant.     See  Covenant. 
VII.  By  Judgment.    See  Judgment. 
VIII.  By  Marriage.      See  Husband    and 
Wife. 

I.  Of  Debts  and  other  LiABiLmEs. 

Simple  contract  debts  by  specialties.] — A 
mortgage  security  executed  by  two  (and  the 
wife  of  the  third)  of  three  persons  indebted  to 
the  mortgagee  in  a  simple  contract  debt,  does 
not  operate  as  a  merger  of  the  claim  on  the 
simple  contract  in  the  specialty.  Sharpe  v. 
Qibbs,  16  C.  B.,  N.  S.  527;  12  \V.  U.  711. 

To  operate  a  merger  of  a  simple  contract 
debt  in  a  specialty,  the  specialty  must  be  co- 
extensive with  the  simple  contract  debt,  and 
between  the  same  parties.  Bonier  v.  Mayor, 
19  C.  B.,  N.  8.  76;  34  L.  J.,  C.  P.  230;  18 
W.  R.  775;  12  L.  T.,  N.  S.  457. 

As  to  merger  of  simple  contract  by  bond,^- 
see  also  Bond;  by  covenant, — ^see  also  Cove- 
nant. 

As  to  merger  by  judgment-, — see  Judg- 
ment. 

n.    Of  Estates  and  other  Rights  and 

Interests. 

Inlands,  generally.]— A  term  of  years  and  a 
freehold  may  subsist  in  the  same  person  with- 
out merger  if  held  in  different  rights.  Jone» 
V.  Davie$.  5  II.  <&  N.  766;  29  L.  J.,  Exch. 
874;  8  W.  R,  628;  affirmed  on  appeal,  7  H. 
f&  N.  507;  8  Jur.,  N.  8.  502;  31  L.  J.,  Exch. 
116;  10  W.  R.  464;  6  L.  T.,  N.  S.  44^— 
Exdi.  Cham. 

If  a  husband  is  possessed  of  a  term  of  years, 
and  the  owner  of  the  rcversiot*  in  fee  devises  it 
to  the  wife,  who  hns  issue,  the  husband,  who 
in  the  lifetime  of  the  wife  is  t-enant  by  the 
curtesy  initiate,  holds  the  two  estates  indif- 
ferent rights  without  having  acquired  the 
freehold  by  his  own  act,  and  consequently 
there  is  no  merger.     1  b. 

A  testatrix  seized  in  fee  devised  fi«r  real  es- 
tate toE.  for  life,  and  after  death  to  her  chil- 
dren or  child  living  «it  her  death,  and  the  issue 
of  any  child  then  dead,  in  fee,  and  in  case  of 
there  being  no  child,  then  to  II.  in  fee;  and  nil 
the  residue  and  remainder  of  her  estate  not  be* 
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fore  disposed  of  she  dcvisci-  to  E.  in  fee.  E., 
by  lease  and  re- lease,  conveyed  all  her  estate  to 
J.  in  fee.  and  died,  never  havinji^ been  married: 
— Held,  tliat  the  reversion  passed  by  the  resid- 
uary devise  to  E.,  and  that,  by  the  convey- 
ance to  J.)  E.'a  life  estate  and  reversion  were 
both  vested  in  him,  and  by  the  merger  thus  oc- 
casioned the  contingent  remainder  to  H.  was 
destroyed.  Egerton  v.  Massey,  8  C.  B.,  N. 
8.  838;  8  Jur.,  N.  8.  1825;  27  L.  J.,  C.  P.  10. 

A.  anil  B.  were  owners  in  fee,  as  tenants 
in  common,  of  freehold  property.  On  the 
death  of  B.  a  building  lease  of  a  portion 
of  the  property  was  granted  by  A.  and 
the  devisees  of  B.,  to  a  person  who  after- 
wards assigned  all  his  interest  under  that  lease 
to  A.  alone.  On  the  death  of  A.,  his  devisees, 
and  the  devisees  of  B.,  granted  a  building  lease 
of  another  portion  of  the  freehold  property  to  a 
person  who  assigned  his  interest  under  the 
lease  to  A.'s  trustees  alone.  The  legal  estate 
in  all  the  property  was  outstanding  in  a  mort- 
gagee, who,  subsequently  to  these  transac- 
tions, roconveycd  the  mortgtiged  premises  to 
the  trustees  of  A.  and  B. : — Held,  that  there 
was  no  merger  of  the  leasehold  interests  in  the 
reversion  in  fee  of  it,  and  the  leases  were  con- 
sequently still  existing.  Brandon  v.  Brandon, 
81  L.  J.,  Chanc.  47;  9  W.  U.  825;  5  L.  T., 
N.  S.  829— V.  C.  K. 

A.,  seized  in  fee  of  twelve  twenty-fourth 
parts  of  a  manor  held  by  several  as  tenants  in 
common,  purchased  lands  holden  of  the 
manor,  which  were  thereupon  suiTendered  to 
a  trust<ee  for  him,  and  afterwards  to  himself, 
in  fee,  and  he  was  admitted  tenant  of  the  en- 
tirety by  the  act  of  all  the  lords : — Held,  that 
twelve  twenty-fourth  parts  of  his  copyhold 
interest  in  the  lands  merged  in  his  fi'eel)old  es- 
tate therein  as  lord  of  the  manor.  Cattley  v. 
Amolil,  4  Kay  &  J.  595. 

An  owner  in  fee  bought  up  an  existing 
building  lease  of  the  property,  and  iiad  it  as- 
signed to  a  trustee,'  in  trust  forhiip,  **his  ex- 
ecutors, administrators  and  assigns  :^' — Held, 
that  the  presumption  was,  that  the  lease  had 
not,  in  equity,  merged  in  the  inheritance,  but 
that  it  passed  as  part  of  his  personal  estate. 
Quntery.Gunter,  23  Beav.  571;  8  Jur.,  N.  S. 
1013. 

As  to  merger  of  reversions, — see  LAin>LoiiD 
AND  Tenant. 

Annuities  and  charges  on  land.]— ; A.  de- 
vised to  B.,  a  married  woman,  a  reversionary 
interest  in  an  estate,  -and  bequeathed  to  her 
for  life  and  for  her  separate  use,  an  annuity 
charged  on  the  same  estate,  and  to  commence 
immediately.  A.  also  bequeathed  other  an- 
nuities similarly  charged.  At  the  death  of 
the  testatrix,  the  prior  limitation  haviug 
failed,  B.  became  tenant  for  life  in  possession. 
81  ic  afterwards  became  discoverte,  and  the 
property  having  become  insufficient  to  pay 
all  the  annuities: — Held,  that  a  merger  of  her 
annuity  in  her  life  interest,  by  operation  of 
law,  would  not  be  presumed.  Byam  v.  8iU- 
ton,  19  Beav.  530. 

A  tenant  in  tail  in  remainder  exi>ectant  | 


upon  a  preceding  estate  in  tail,  parcbasEdt 
mortgage  on  the  estate,  and  took  an  asigs- 
ment  to  himself  of  the  mortgage  debt  and  d 
tiie  term  by  which  it  was  secared.     He  nb- 
sequently   became  entitled  to    the  estate  as 
tenant  in  tail  in  possession,  and  as  such  con- 
tinued for  six  years  in  receipt  of  the  rent% 
after  which  he  died  without    barring  the 
entail,  or  doing  any  other  act  indicative  of  aa 
intention  as  to  whether  the  cliai^ge  dsoold 
merge:— Held,  that  the  charge  was  kept  alive 
for  the  benefit  of  his  personal  representative. 
ffarUm  v.  Smith,  4  Kay  ft  J.  624;  27  L  J., 
Chanc.  773. 

When  an  owner  of  an  estate   has  also  a 
charge  upon  it,  and  there  is  some  intermedute 
charge  or  estate  between  his  own  chaxge  sad 
his  ownership  in  fee,  it  may  be  reasonable  to 
say,  that  without  some  special  act,  no  pre- 
sumption can  be  made  of  an  intentioD  to 
merge  the  charge  in  the  fee,  for  that  migbt  be 
against  the  interest  of  the  owner,  by  lettieg 
in  the  intermediate  estate;  but  where  tiie ia- 
termediate  estate  is  created  by  the  ad  of  tbe 
owner  himself,  this  reasoning  has  no  af^iea- 
tion.     Johnson  v.  Webster,  4  De  G.,  IL  AG. 
474;  1  Jur.,  N.  S.  145;  24  L.  J.,  Chaoe.  $00. 

A  man  covenanted  to  pay  a  woman  a 
annuity  for  her  life,  payable  half-yearly,  for 
her  separate  use,  and  free  from  anticipatioii. 
The  covenantor  afterwards  married  the  aaam- 
tant,  and  died  leaving  her  surviving  :—Hel4 
that  the  annuity  was  not  extinguished,  bat 
only  suspended,  by  the  marriage,  and  tbat 
the  widow  was  entitled  to  recover  amsa 
accruing  subsequently  to  the  death  of  ber 
husband.     FUzgerald  v.  FUzgeroM,  2  L  R-t 

Provisions  of  The  Jadioatore  Aot,  1873.]- 

[  By  30  &  87  Vict.  c.  60  (Judicature  Act,  i^ 
6.  25,  sub-8.  4,  there  shaU  not,  after  tks  cm- 
meneement  of  the  act,  he  any  merger  hjf  (ffff^ 
tion  of  law  only  of  any  estate,  the  he/bf/Usl 
interest  in  tohieh  would  not  he  deemed  ts  U 
merged  or  extingmahed  in  eqttUyJ] 
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Hanageheitt  and  Regulation,  Qen- 

ERALLT,  8083. 

Mbtropolitan  BOAltD  OF  WORKB,  8984. 

Metkofolitan  Vestries.  8000. 

District  Boards  op  Works,  0008. 

Metropolitan  Bun.DiNos,  00 IG. 

LiABiLiTT  of  Surveyors,  Contract- 
ors AND  Others,  for  Injuries, 
0026. 

Matters  of  Police,  9028. 

Metropolitan  Magistrates.  See  Jus- 
tice OF  the  Peace. 

Metropolitan  Police.     See  Police. 

Metropolitan  Burials.  See  Ecclesi- 
astical LAW. 

Metropolitan  Gas.    See  Gas. 

Metropolitan  Sewers.    See  Sbwbus. 

Metropolitan  Cabs.  See  Hacknet 
Carriage  and  Cab. 

Fere  Brigade.    See  Fire. 


X.  Manaokkent  and  Regulation,  Genbb- 

ALLT. 

BUtntea.]— [10  &  17  Vict.  c.  128,  amended 
ly  19  db  20  ViU.  c,  112,  is  The  Metropolitan 
Smoke  Nuisance  Abatement  Act, 

18  &  10  Vict.  c.  120,  is  the  act  for  the  letter 
Local  Management  of  Vie  Metrop^dis,  amended  hy 
19  A  20  Vint,  c.  112,  21  <£  22  Vict,  e,  104,  and 
25  &  26  Viet,  e  102. 

By  26  &  27  Vict  c.  75,  the  embankment  of 
the  Thames  on  south  side  is  authorised, 

20  <fe  27  Vict.  c.  78,  amends  the  acts  relating 
to  the  turnpike  rofids  in  the  neigtiborhood  of  the 
metropolis,  north  oftJie  Thames, 

27  Vict.  c.  C8,  iind  28  Vict.  c.  10,  extend 
the  powers  of  the  21  i&  22  Vict,  c  104,  relating 
to  the  main  drainage  of  the  metropolis, 

28  Vict.  c.  34,  makes  the  Metropolitan  House- 
less Poor  Act^  27  dk  28  Vict,  e,  116,  perpetwd. 

28  &  29  Vict.  c.  90,  is  tlid  act  for  the  estab- 
lishment of  afire  brigade  in  the  metropolis, 

29  &  80  Vict.  c.  122,  provides  for  the  im- 
provementj  protection,  and  management  of  com- 
mons near  tlie  metropolis, 

29  &  80  Vict.  c.  81,  provide  for  superannua- 
tion allowances  to  officers  of  vestries  and  district 
hoards  within  the  area  of  the  Metropolitan  Local 
Management  Act, 

SO  &  81  Vict.  c.  134,  amended  by  31  Vict,  e, 
6,  s.  1,  regidates  the  street  traffic  of  the  metrop- 
olis. 

By  81  Vict.  c.  5,  s.  2,  fw  regulation  hy  the 
police  as  to  the  carriage  of  lamps  by  cabs  in  pur- 
suance ofs,  17  r/SO  <fe  31  Vict,  c,  134,  is  to  be 
made  except  with  the  approval  of  the  secretary  of 
state, 

82  &  83  Vict.  c.  107,  amends  the  Metropoli- 
tan Commons  Act,  1860,  29  db  30  Tict,  e.  122. 


flli  &  33  Vict.  c.  G3.  amends  the  Metropolitan 
Poor  Act,  1807,  30  <fi  :U  Vict,  c,  0. 

32  &  83  Vict.  c.  1 15,  amends  the  law  relating 
to  liackney  and  stage  carriages  within  the  metro- 
politan police  district, 

82  &  83  Vict.  c.  07,  provides  for  the  uniform^ 
ity  of  assessment  of  ratahle  property  in  the 
metropolis. 

33  &  84  Vict,  e,  18,  provides  for  tlie  equal 
distribution  over  the  metropolis  of  further  por- 
tions for  the  relief  of  the  poor ;  and  34  Vict.  c. 
15,  further  amends  tlie  Metropolitan  Poor  Aot^ 
1807. 

34  &  35  Vict.  c.  113,  amends  the  Metropolitan 
Water  Act,  1852. 

88  <i&  39  Vict.  c.  33,  amends  the  Metropolis 
Management  Acts,  as  to  making  abatement' on 
assessment  of  parts  of  metropolis  containing 
property  exempt  from  sewers''  rate, 

40  &  41  Vict.  c.  35,  affords  facUUies  for  the 
enjoyment  by  the  public  of  open  spaces  in  the 
metropolis,] 

For  statutes  relating  to  the  powers  of  boards 
of  works,  vestries,  &c., — sec  this  title,  II.- 
IV.;  buildings, — see  this  title,  V.;  other 
regulations, — see  this  title,  VII. 

II.  Metropolitan  Board  of  Works. 

SUtutes.]— [18  &  19  Vict.  c.  120,  is  the  act 
for  the  better  Local  Mantigement  of  the 
Metropolis ;  and  is  amended  hy  Id  A  20  Viet, 
e,  112,  21  0^22  Vict,  e,  104,  and  25  d  26  Vict, 
e,  102. 

26  Vict.  c.  18,  vests  the  care  and  manage' 
ment  of  grounds  or  gardens  dedicated  to  Hie  use 
of  inhabitants  in  tli>e  metropolis,  in  the  Metro- 
politan Board  of  Works. 

81  &  32  Vict.  c.  43,  amends  and  extends  27 
<£  28  Vict,  c,  61,  as  to  the  powers  of  the  Metro- 
politan Board  of  Works  in  relation  to  loans 
under  that  act  for  the  Thames  embankment  and 
metropolis  improvements, 

32  &  33  Vict.  c.  102,  regulates  the  borrowing 
of  mbney  by  the  Metropolitan  Board  of  Works, 

33  «&  31  Vict.  c.  24,  provides  for  borrowing 
money  hy  the  Metropolitan  Board  of  Works, 

34  (&  35  Vict.  c.  47,  amends  the  acts  regulat- 
ing the  borrowing  powers  of  the  Metropolitan 
Board  of  Works, 

86  &  37  Vict.  c.  40,  empowers  the  MetropoH' 
tan  Board  of  Works  to  cicquire  and  appropriate 
certain  land  reclaimed  from  the  Thames,  in  pur- 
suanee  of  **  T/ie  Thames  Embankment  Act, 
1862." 

88  &  89  Vict.   c.    65;   39  &  40  Vict.  c. 
55,  and  40  &  41  Vict.  c.  52  (The  Metropoli- 
tan Board  of  Works  (Money)  Act,    1877), 
further  amend  tlie  acts  relating  to  the  raising  of 
money  by  the  Metropolitan  Board  of  Works,^ 

Powers  in  respect  of  roads  and  streots.] — 
By  25  &  26  Vict.  c.  102,  s.  08,  no  existing 
r-oad,  passage,  or  way,  being  of  a  less  width 
than  foity  feet  shall  be  hereafter  formed  or 
laid  out  for  building  as  a  street  for  the  pur- 
I>ose3  of  carriage  traffic,  unless  such  road, 
passage,  or  way  be  widened  to  the  full  width 
of  forty  feet;  the  measurement  to  be  takea 
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brilf  on  ritlicr  vide  from  the  center  or  crown  I 
of  l!ic  I'  M  iv.Mv  lo  I  lie  t'xtfiual  wuU  or  front 
of  ilic  hoisc.  or  lo  llie  fcnrc  or  boiin'Iary  of 
the  forcro'.'.rt,  if  Miiy : — Held,  that  this  pro- 
vision did  not  aj)|)Iy  wIutc  the  buildings 
al)i:tied  in  the  vvnr  upon  an  old  lane  of  less 
widih  than  forty  fei-t.  Metro]}oliUin  B<hirdof 
Worka  v.   Cox,  l\)  C.  B.,  N.  S.  443. 

!n  18G4,  several  plots  of  land  ubuttint;  on 
one  side  of  a  lane  were  sold  for  building 
purposi'8;  the  lane  was  an  ancient  carriage 
way,  and  had  bnildings  at  intervals,  on  both 
sides,  erected  before  1802;  the  lane  varied  in 
width  from  forty  one  feet  to  twenty-eight  feet, 
which  was  the  width  opposite  the  plots,  and 
on  the  other  side  of  the  road  was  a  permanent 
inclosure  belonging  to  a  church,  and  other 
buildings  erected  lieforc  1802.  In  July,  1805, 
A.  bought  the  plots,  houses  Itaving  been  built 
on  two  of  them,  the  front  walls  of  the  houses 
being  twenty -seven  feet  from"  the  old  wooden 
boundary  fence  of  the  laue.  On  the  20th  of 
September,  1865,  A.  began  to  remove  this 
fence,  which  had  i>een  lelt  untouched,  aud  to 
substitute  a  pennanent  wall  and  railing,  and 
the  work  was  completed  on  the  14th  of 
October.  On  the  Gih  of  October  the  Board 
of  Works  was  informed  of  what  A.  was  doing, 
and  in  March,  186G,  they  laid  an  information 
against  him  to  recover  penalties  for  contra- 
vening the  25  &  20  Vict.  c.  102,  ss.  08,  107. 
At  the  hearing  the  magistrate  found  that  A., 
by  taking  down  the  old  fence  and  erecting 
the  permanent  fence,  did  begin  to  form  and 
lay  out  the  road  for  building  as  a  street  on 
the  20th  of  September,  and  completed  such 
forming  on  the  14th  of  October;  that  the  road 
was  not  required,  by  s.  08,  to  bo  widened  to 
forty  feet  from  the  opposite  fence,  but  only 
to  the  width  of  twenty  feet  from  the  center 
of  the  roadivay  to  the  boundary  fence  of  A.*8 
ground;  and  he  convicted  A.  in  certain  pen- 
alties:— Held,  that  the  conviction  was  right. 
Taylor  v.  Metropolitan  Btnird  of  Works,  2  L. 
R.,  Q.  B.  213;  15  W.  It.  705;  30  L.  J.,  M.  C. 

By  a  local  improvemeut  act,  no  street  was  to 
be  made  of  less  width  than  twenty-four  feet; 
ifXifX  by  8.  30,  it  should  not  be  lawful  to  build 
within  the  borough  any  houses  with  their 
fronts  facing  each  other  which  should  l>e sepa- 
rated from  each  other  by  a  spUoe  of  loss  than 
forty -four  feet  wide: — Held,  that  this  section 
applied  to  prohibit  the  erection  in  a  street  in 
the  borough  of  two  houses  at  the  same  time, 
with  their  fronts  facing  each  other,  within 
the  prescribed  distance,  and  not  to  affect  the 
erection  of  buildings  not  in  a  street.  Reg. 
y.  Sid'iH>tham,  Bell  0.  C.  71;  28  L.  J.,  M.  0. 
180;  7  W.  R.  450. 

An  owner  of  land,  lying  between  roads  A. 
and  B.,  built  houses  along  road  A.  with 
back  gardens  running  down  to  road  B.,  and 
he  then  took  down  the  old  fence  of  road  B. 
and  placed  an  oak  fence  with  gates  three  feet 
back  on  his  land:— Held, that  he  could  not 
be  compelled,  under  25  &  26  Vict.  c.  102,  s. 
08,  to  put  back  his  fence  to  twenty  feet  from 
the  center  of  road  B.     MetropolUan  Board  <^f  \ 


Wor7c8  V    deter.  ?>1  L.  J.,  M.  C.  12^5;  S  L.  R, 
C.   P.  b6\\  10  W.   R.  1010;  18  L.  T.,  li.  51 


The  provisions  of  the  Highway  Acts  and  the 
Metropolis  Local  Management  Act,  so  far  as 
they  ap[ily  to  roads  or  streets,  are sabordimte 
to  the  paramount  lights  n^served  by  list 
owner.  St.  Mar  if,  Newii.gton  (Ve^ry)  r. 
Jiuufbs,  7  L.  R.,  Q.  B.  47;  25  L.  T.,N.  6.  661 

Naming  streets  and  numbering  houses.  — 
The  Metropolitan  Board  of   Works  had  au- 
thority, under  18  &  10  Vict.  c.  120,  s.  14i,t3 
name  the  streets  and  number,  the  bouses  vitbis 
the  city  of  London,  that  enactment  saper9^ 
ding  in  that  respect  a  former  and  incon»ijiteiit 
local  act,  11&12  Vict.  c.  103,  theSewtrAct 
Daw  V.  Metropolitan  Board  of  Work»,  12  C.  R, 
N.  S.  101 ;  8  Jur.,  N.  8.  1040;  81  L.  J.,  C.  P. 
223:  0  L.  T.,  N.  8.  353.      See  now  25  &  S< 
Vict.  c.  102,  8.  87. 

Interfering  with  bed  of  river.] — The  Metio- 
politan  Board  of  Works  h:\s  no  power  under 
18  &  10  Vict.  c.  120,  8.  135,  to  erect  sni 
works  on  the  bed  or  soil  of  the  Thames,  vitlf- 
out  first  obtaining  the  consent  of  the  Admi- 
ralty, pursuant  to  21  &  22  Vict  c.  104,  aodof 
the  conservators  of  the  river;  and  coDs^ 
quently  the  board  is  liaiile  to  an  action  b?  to 
owner  of  a  vessel  which  sustains  damage  from 
grounding  upon  a  pile  negligently  placed  oa 
the  foreshore  by  a  contractor  employed  bj  the 
board.  Brawnhw  v.  Metropolitan  Board  tf 
Works,  13  C.  B.,  N.  S.  708;  8  Jur.,  N.  a 
801;  31  L.  J.,  a  P.  140;  10  W.  R.  884;  6 L 
T.,  N.  S.  187;  affirmed  on  appeal,  16C.  B., 
N.  S.  540;  33  L.  J.,  C.  P.  233;  12  W.  R.  871 
— ^Exch.  Cham. 

Metropolitan  commons.  ] — The  Metropolitn 
Board  of  Works  purchased  a  metroiwlitu 
cpmmon.  They  agreed  that  if  within  a  stip- 
ulated time  the  common  should  not  be  de- 
voted to  the  public,  having  no  part  of  it  sold 
or  let  on  building  or  other  lease,  that  a  put; 
who  had  been  beneficially  entitled  to  part  of 
the  common  should  re -purchase  his  share. 
The  l)oard  prepared  a  scheme  for  the  Ioclo»- 
ure  Commissioners,  which  provided  for  the 
sale  or  letting  of  a  part  of  the  common, 
which  scheme  was  promulgated  by  tlie  com- 
missioners. The  court  restrained  the  Board 
of  Works  from  promoting  such  scheme.  Td- 
ford  v.  Metropolitan  Board  of  Workt,  41 L.  J.| 
Chanc.  580— V.  C.  B. 

Sewerage  and  drainage.] — The  powers  coo- 
ferred  (m  the  Metropolitan  Boara  of  Works 
by  18  &  10  Vict.  c.  120,  s.  135,  are  uncon- 
trolled by  the  150tlt  to  158d  sections;  and  the 
board  is  empowered  under  the  former  section 
to  make  such  sewers  as  they  shall  tbibk  fit, 
on  compensating  the  owners  of  property  for 
the  damage  occasioned  thereby,  vithont 
being  required,  under  the  latter  scctitms,  to 
buy  the  land  under  which  they  carry  their 
works,  or  casements  therein,  from  lh(;  owner. 
Hughes  v.  Metropolitan  Board  of  Work^lhT., 
N.  S.  080;  0  W.  R.  517;  4  L.  T.,  N.aSlS 
— K. 


METROPOLIS,    n. 


8988 


Metropolitan  Board  of  Works  is  not 
nt.U«>rized  by  18  &  19  Vict.  c.  120,  s.  135,  to 
into   n   navisrable   river  or  stream    the 
^c  of  an  entire  district  (which  has  not 
viously  been   drained   into  such  river  or 
),    so  OS  to  create  a  nuisance.      Att, 
-    T.  Metropolitan  Donrcl  of  Works^  11  W. 
SaO;  9  L.  T.,    N.    S.  139;  1  H.    &    M. 


Tlie  metropolitan  board  may  execute  any 
orlcs  comprised  within  the  terms  of  18  & 
lO    Vict.  c.   120,    8.    135,  making  compensa- 
tion   for  damage,  without  lirst  acquiring  the 
Imicl     under  ss.  150-153,     and    Tlic    Lands 
Olauscs  Act,  8  &    9   Vict.  c.  18,    notwith- 
standing that  the  works  may  be  of   such  a 
cliuracter  as  to  involve  an  actual  taking  of 
Islt:^,  and   may  be  within  the  powers  of  ss. 
150    and  153.     North  London  RaUvoay  Gom- 
jHZTty  V.  MetropolUaa  Board  of  Worka^  I  John- 
Bon,    405:   5  Jur.,    N.    S.    1121;   28  L.   J., 
Chanc.  909. 

A.pportionment  and  recovery  of  ezpenses 
o£  paving  streets,  sewers,  and  other  works.] 
— By  18  «fc  19  Vict.  c.  120,  s.  170,  the  Metro- 
politan Board  <»f  Works  is  directed,  in   ap- 
portioning the  expenses  of  the  btmrd  among 
the  different  parts  of  the  metropolis,  to  have 
regard   to  the  annua)  value  of   the  property 
in  the  several  parts  of  the  metropolis,  and  in 
the  case  of    the    ex)x;ndituro    on  works   of 
drainage,   to  the  benefit  derived   from  such 
expenditure  by  the  several  |>jirts  of  the  me- 
tro[K>lis  affected    thereby.     ]>y    s.    181,    the 
money  necessary  to  discharge  the  liabilities  of 
tlio  mt'tropolitim  commissioners  of  sewers  is 
to  be  raised  in  like  manner  as  the  expenses  of 
the  board.     The  metropolitan  commissioners 
of  sewers  had,  while  acting  under   11  &  12 
Virt.  c.  112,  borrowed  200,000?.,  out  of  which 
they    had  ex)>cnded    67,000?.    on    drainage 
works  for  the  l>enefit  of  the  Surrey  and  Kent 
Sewerage  distiiot,  which,   formed   by  them, 
comprised    nineteen    parishes    and    parts  of 
parishes.     On   the  passing  of  the   18  &  19 
Viet.   0.   120,  the  metropolitan  board  had  to 
provide  for  the  payment  of  the  liabilities  of 
the  metropolitan  commissioners  of    sewers, 
and  acting  under  ss.  179  and  181,  they  appor- 
tioned the  07,000?.  amongst tlie  parishes  in  the 
Surrey  and  Kent  sewerage  district,  according 
to  I  ho  ratable  value  of  the  proficrty  in  those 
parishes,  and  not  according  to  the  proportion 
of  the  sum  expended  in  them,  or  to  the  benefit 
derived  by  them  from  the  ex|)cndituro,  and 
made  a  nite accordingly  upon  each  parish: — 
Udd,  that  the  ratt;  so  made  was  valid.     Pew 
Y.  Metropolitan  Board  of  Wark$,   6  B.  &  S. 
SMf;  U  Jur.,  N.  S.  840;  34  L.  J.,  ML  C.  97; 
13  W.  R.  580;  12  L.  T.,  N.  S.  140. 

In  assessing  property  to  the  sewer  rate 
under  18  &  19  Vict.  c.  120,  the  law  of  sewers 
must  in  general  prevail,  that  if  property  is 
situate  within  the  area  boneiited  by  the 
Bewers,  it  must  contribute  without  any  refer- 
ence to  the  amount  of  benefit  derived ;  and  if 
the  property  does  not  full  within  the  classes 
menticmcd  in  s.  163,  or  within  any  exemption 


or  reduction  mentioned  in  s.  1G4,  it  must  be 
assessed  at  its  full  value  as  ascertained  by  the 
poor  rate  for  the  time  being.  Jie^.  v.  JLafy 
3  B.  &  S.  419;  32  L.  J.,  M.  C.  115;  11  W.  R. 
339;  7  L.  T.,  N.  S.  708. 

Therefore,  the  mains  and  pipes  of  a  gas 
company,  laid  in  the  ground  for  ilic  purpose 
of  supplying  gas  to  customers,  must  be  as- 
sessed at  their  full  value,  and  arc  not  entitle  1 
to  any  dcductiou  on  the  ground  of  deriving 
less  benefit  from  the  sewers  than  house  prop- 
erty,    lb. 

A  commutation  tithe  ront-diarge  is  liable  to 
the  genenl  rate  and  lighting  rate  levied  under 

18  &  19  Vict.  c.  130,  s.  lOl,  but  nor  to  the 
sewers  rate,  being  within  the  exemption  of  s. 
164,  when  the  pracWee.  before  the  18  &  19 
Vict.  c.  113,  was  to  exempt  the  tithes  of  the 
parish  from  the  sewers  rate.  Jicr/.  v.  Oood' 
child,  27  L.  J.,  M  C.  151;  4  J\ir.,  N.  S.  1050; 
EL,  Bl.  &E1.  1. 

Byl8&19  Vict.  c.  120,  s.  181.  the  Metropolis 
tan  Board  of  Works  has  power,  in  default  of 
the  overseers,  to  appoint  a  person  to  make  a 
Rite  over  parishes  bi'v<md  tlie  metr(»pnlis,  but 
within  the  limits  of  the  11  «fc  13  Viet.  e.  112, 
for  the  purpose  of  paying  off  deb's  «lue  under 
11  &  12  Vict.  c.  113.  licfj.  V.  Glomjp,  33  L. 
J.,  M.  C.  93;  11  W.  R.  345 -B.  C— .Mel lor. 

In  the  absence  of  anv  esrimato  or  bisis  of  a 

• 

county  mte  in  the  city  of  London,  the  Metro- 
politan Board  of  Words,  imdcr2l  &  22  \'i<t. 
c.  104,  s,  10,  may  make  the  pnrochi  il  assess- 
ment the  basis  orCvStiiuateof  a  rate  forniisin;; 
the  necessary  sums  for  the  purposes  of  the 
main  dniinage  rate.  Ij>ndAm  G'nnmMoners  *f 
Hewers  v.  Metropolitan  Local  Boards  10  L.  T., 
N.  S.  351— Q.  B. 

As  to  powers  of  district  boards  of  works  in 
respect  of  drainage  and  sewerage. — ^see  this 
title,  IV. 

As  to  8ow^*rs,  generally,  and  in  the  me- 
tropolis before  the  above  statutes, — see 
Sewers. 

Making  compensation  for  works  or  in- 
Juries.]  The  mere  temporaiy  obstruction  of 
access  to  premises,  though  it  may  cause  some 
inctmveniencc  and  loss  of  business  to  the  oc- 
cupier, is  not  a  damage  in  res|>eetof  which  he 
is  entitled  to  claim  compensatio:)  under  18  A 

19  Vict.  c.  120,  ss.  135,  225.  Ilerriuu^.  Met- 
ropolittin  Boardof  Works,  19  C.  B.,  N.  S.  510. 

By  11  &  13  Vict.  c.  112,  s.  38,  power  is  given 
to  the  commisioncrs  of  sewers  to  construct 
sewers,  and  to  make  compensation  for  damage 
done  thereby,  and  compensation  was  to  be 
made  out  of  rates  to  be  levied  under  the  act. 
By  18  &  19  Vict,  c.  130,  s.  145,  the  Metropoli- 
tan  Board  of  VVorks  was  appointed  to  take  the 
place  of  the  commissioners  of  sewers,  and  na^ 
action.against  the  commissioners  wns  to  abate, 
but  to  continue  against  the  metropolitan 
board.  By  s.  148,  the  property  of  the  com- 
missioners is  vested  in  the  board,  and  money 
recoverable  from  the  former  is  made  recover- 
able from  the  latter,  and  all  liabilities  which, 
under  11  &  12  Vict.  c.  112,  were  cliarged  on 
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or  payable  out  of  any  rates  levied  thereander, 
aru  continued  in  full  force,  and  charged  on 
the  district  as  before.  In  an  action  against 
the  metropolitan  board  for  damage  done  by 
the  commissioners  of  sewers  in  the  construc- 
tion of  works  several  years  before  action: — 
Held,  that  the  Metropolitan  Board  of  Works 
was  liable.  Pettiwardv.  Metropolitan  Board  of 
Works,  10  C.  B.,  N.  S.  489;  11  Jur..  N.  S.  032; 
34  L.  J.,  C.  P.  aOl;  12  L.  T.,  N.  S.  764. 

In  a  field,  situate  upon  a  bed  of  gravel, 
there  had  existed  from  time  iuimomorial  a 
pond,  formed  in  the  gravel  surface,  underlying 
which  was  a  natural  basin  of  clay.  The  pond 
was  the  result  of  the  |>ercolation  of  water  from 
the  adjoining  high  lands  into  the  gravel, 
whence,  l)eing  contined  by  the  substratum  of 
clay,  it  rose  to  the  surface,  and  formed  the 
source  of  a  rivulet  supplying  the  owner^s 
bouse,  gardens,  &c.  The  3Ietropoiitan  Board 
of  Works,  in  pursuance  of  their  powers  under 
11  &  12  Vict.  c.  112,  and  in  order  to  drain  a 
district  within  the  limits  of  their  commission, 
constructed  a  sewer  along  the  highway  at  a 
short  distance  from  the  pond,  cutting  through 
the  beds  of  clay  and  gravel,  and  thereby 
draining  and  diverting  the  percolating  water, 
so  08  to  leave  the  pond  and  rivulet  perma- 
nently dry : — Held,  that  the  case  was  to  be 
treated  as  though  tlie  pond  had  never  been  in 
existence,  and  that  the  owner  was  not.  there- 
fore, entitled  to  compensation  for  the  ab- 
straction of  the  water.  Beg,  v.  Metropolitan 
Board  of  Works,  0  Jur.,  N.  S.  lOOa;  82  L.  J., 
Q.  B.  105;  11  W.  R.  492;  3B,  &  8.  710. 

A  proceeding  for  settling  by  arbitration  the 
amount  of  compensation  payable  by  the 
Metropolitan  Board  of  Works  in  respect  of 
land  and  buildings  damaged  by  the  sewage 
works  of  such  board,  under  the  powers  of 
their  act,  is  not  a  proceeding  against  the 
board  within  25  &  26  Vict.  c.  102,  s.  106, 
which  limits  the  time  for  issuiijg  process  or 
instituting  any  proceeding  against  such 
board  for  anything  done  under  the  powers  of 
the  board  under  their  acts.  Delaney  v.  Metro- 
politan Board  of  Works,  30  L.  J.,  C.  P.  227; 
10  L.  T.,  N.  S.  386;  affirmed  on  appeal,  17 
L.  T.,  N.  S.  262;  16  W.  R.  137;  37  L.  J.,  C. 
P.  59;  3  L.  R.,  C.  P.  lU—Exch.  Cham. 

The  mere  construction  of  a  sewer  by  the 
Metropolitan  Board  of  Works  does  not  give 
the  owners  of  the  adjacent  lands  a  right  to 
compensiition  under  the  Sewers  Act,  11  &  12 
Vict.  c.  112,  ss.  09  and  70.  Metropolitan 
Board  of  Works  v.  Metrojtolitan  JSailway  Corn- 
pany,  10  W.  R.  1117;  19  L.  T.,  N.  S.  10;  3 
L.  R.,  C.  P.  012;  37  L.  J.,  C.  P.  281. 

Where  the  occupier  of  premises  near  the 
Thames  had  been  used  to  draw  water  from 
the  river,  and  to  bring  barges  to  a  draw-dock, 
as  public  rights,  and  not  as  rights  attached  to 
the  premises,  and  was  obstructed  in  the  en- 
joyment of  these  rights  by  the  works  of  the 
embankment:— Held,  that  he  could  not  claim 
compensation  under  the  Lands  Clauses  Act, 
1845,  8.  Q'i.  lieg,  v.  Metropolitan  Board  of 
Works,  4  L.  R.,  Q.  B.  358;  38  L.  J.,  Q.  B. 
201;  17  W.  R.  1094. 


Action  against  officers  of  board.] — By  25  ft 

26  Vict.  c.  102,  8.  106,  no  writ  or  prooes 
shall  be  sued  out  against  or  served  apoa 
.  .  .  the  Metropolit^in  Board  of  Works, 
or  any  vestry  or  district  board,  or  their  clerk, 
or  any  clerks,  surveyor,  contractor,  offi«T,  or 
person  whomsoever,  acting  under  their  or 
any  of  their  directions,  for  anything  done  or 
intended  to  be  done,  under  the  powers  of 
such  board  or  vestry  under  the  metropuiitaa 
acts,  until  one  month  after  notice : — Held,  tbii 
the  section  intended  only  some  act  done  bj 
virtue  of  the  powers  vested  in  the  board  or 
vestry  and  under  their  authority,  and  that, 
therefore,  a  person  who  had  received  notice 
from  a  district  board  to  drain  into  a  sewer, 
and  in  doing  so  committed  a  trespass,  vu 
not  entitled  to  notice  of  action.  Ihud 
V.  Slater,  10  B.  &  S.  400;  38  L.  J.,  Q.  & 
169. 

Bffaldng  compensation  for  loss  of  offiosb}— 

The  services  of  a  clerk  of  the  works  to  p^^g 
commissioners    were  discontinued,     and   bs 
ceased  to  act  as  their  clerk.     The  powers  of 
the  commissioners  having  been  determioed  ia 
1856  by  18  &  19  Vict.  c.   120,  he  appb'ed  for 
compensation  for  the  loss  of  his  office  to  tiie 
district  board  of  works,    who  rejected  bif 
application,  on  the  ground  that  he  was  not 
an  officer  of  the  commissioners  at  the  time  of 
the  act  coming  into  force.     He  appealed  to 
the  Metropolitan  Board  of  Works,  who  made 
an  order  awarding  compensation  for  the  loa 
of  emoluments,  as  such  officer,  arising  fnxn 
the  ptissing    of    the    act: — Held,    that   the 
question  whether  he  was  an  officer  or  not  was 
necessarily  within    the   jurisdiction  of  the 
Metropolitan  Board  of  Works  as  a  court  of 
appeal.     Beg.  v.  Metropolitan  Board  of  Work*, 
4  Jur.,  K  8.  25;  27  L.  J.,  Q.  B.  5;  8EL& 
Bl.  529. 

Stock  investments.]— The  MetropoUtaa 
Board  of  Works  Z%  per  cent,  consolidated 
stock  is  charged  on  land,  and  therefore  a  be- 
quest of  such  stock,  or  of  money  to  be  invested 
in  such  stock,  to  a  charity,  is  void  under  the 
Statute  of  Mortmain,  9  Geo.  2,  c.  36.  (7/tf/ 
V.  CUiff,  24  W.R.  632;  2  L.  R.,  Ch.  Div.223 
—V.  0.  H. 

The  costs  of  an  interim  investment  in  con- 
sols and  of  the  petition  for  that  pur|X)se  aie 
*' expenses  of  all  purchases  from  time  to 
time  "  within  a.  89  of  the  General  Metropoli- 
tan Paving  Act,  1817,  57  Geo.  8,  c.  2*. 
Merceron,  In  re,  26  W.  R.  187— R. 

For  analogous  decisions  as  to  the  powen, 
duties  and  liabilities  of  metropolitan  vestries 
and  district  boards  of  works, — see  this  tLtle, 

m.— IV. 

ni.  Metbopolitan  Vestries. 

Powers  and  duties,  and  how  exercised  la 
general  matters.]  —Where  the  right  of  elect- 
ing the  minister  of  a  parish  had  been  by  deed 
vested  in  trustees  for  the  parishioners: — Held, 
that  it  was  not  transferred  to  the  vestry,  or 
otherwise  affected,  by  18  &  19  Vict.  c.  120,  or 
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Y  ^  O  ^k  20  Vict,  c  113.  Carter  v.  CropUy, 
I  r>c  O.,  M.  &  G.  680;  8  Jur.,  K  8.  171 ;  26 
-.-     J.^    Chanc.  240. 

XJnclcT  a  deed  for  the  foundation    of    a 
*liarity,  the  right  of  electing  almspcople  was 
restod     **in    the    minister,    churchwardens, 
ovoTSoers    of    the  poor,   and   such    of    the 
|>:irisli loners  as  should  pay  taxations  lo  the 
poor^   sind  should  not  keep  inmates  or  poor 
loggers:" — Held,  that  this  was  not  **a  duty, 
power,  or  privilege  relating  to  the  manage- 
ment; and  relief  of  the  poor,  or  the  adminis- 
tiTitiou  of  liny  money  or  other  property  appli- 
c&l>le  to  the  relief  of  the  poor/'  within  10  & 
ao  Vict.  c.  112,  s.   3,  and  that  the  right  of 
electing  almspeople  was  not  Irnnsferred  to  the 
Doiv  vestry  appointed  under  that  act.     Alt. 
Cfen.    V.  Drapers'  Company,  27  L.  J.,  Chanc. 
5-42  :  4  Drew.  299. 

WIicQ  a  decree  of  the  Court  of  Chancery 
and    a  scheme  framed  thereunder  gave  the 
parishioners  and  inhabitants  of  a  metropoli- 
tan parish  in  vestry  assembled  the  power  to 
elect  new  trustees  of  a  charity: — Held,  to  be 
exercisable  by  a  vestry  appointed  under  18  & 
10  Vict.  c.  120,   and   19  &  20  Vict.  c.   112. 
Hayle,  In  re,  8  Jur.,   N.   8.   810;  31  L.   J., 
Chanc.  012;  10  W.  R,  577;  7  L.  T.,  N.  S.  18. 

A  parish  was  previously  lo  18  &  19  Vict.  c. 

120,  nnd  19  &  20  Vict.   c.    112,  governed  liy 

local  acts  by  which  it  wns  provided  that  the 

vestrymen    sliould    appoint    governors    nnd 

directors  of  the  poor,  wlio  should  make  out 

the   poor-rates    for  the  parish: — Held,    that 

siuce  the  passing  of  these  acts,  the  old  vestry 

had  no  longer  the  power  of  appointing  the 

governors  and  directors,  but  that  tl»e  power 

of  doing  so  was  vested  in  the  new  vestry  by 

virtue  of  18  &  19  Vict.  c.  120,  s.  11,  or  19  & 

20  Vict.  c.  112,  8.  3.     Reg.  v.  Itendle,  1  B.  & 

8.  54;  7  Jur.,  N.  8.  1072;  30  L.  J.,  M.  C.  135; 

9  W.  R.  666. 

Voting.]— By  18  &  19  Vict.  c.  120,  s.  28, 
the  duties  of  vestries  are  to  be  performed  by 
the  majority  present.  By  a  by-law  made 
pursuant  to  s.  202,  it  was  provided  that  all 
questions  shall  be  determined  by  a  siiow  of 
hands,  or  by  a  division,  if  demanded,  with 
the  names  recorded  : — Held,  that  the  division 
or  poll  might  take  place  after  a  show  of 
hands.     Tear  v.  Freebody,  4  C.  B.,  N.  S.  228. 

Inspectors  of  votes  for  the  election  of  vestry- 
men have  authority  to  inquire  into  the  qual- 
ification of  candidates,  and  are  not  to  return 
as  elected  any  person,  who,  although  he  may 
have  a  majority  of  votes,  was  not  qualified  at 
the  time  of  the  election.  Boss,  Ex  parte,  8 
Jur.,  N.  8.  1302;  26  L.  J.,  Q.  B.  318;  7  El. 
&  BI.  954. 

An  action  does  not  lie  against  a  church- 
warden presiding,  under  18  &  19  Vict.  c.  120, 
at  the  election  of  vestrymen  and  auditors,  for 
refusing  the  vote  of  a  party  entitled  to  vote 
for  vestrymen  and  auditors,  or  for  refusing  to 
allow  as  a  candidate  a  party  entitled  to  be 
candidate,  unless  malice  is  alleged  and  proved. 
2Wr  V.  ChiUl,  7 El.  &  Bl.  377;  3  Jur.,  N.  8. 
774;  20  L.  J.,  Q.  B.  151— Exch.  Cham. 


By  18  &  19  Vict.  c.  120,  s.  21,  if  any  person 
knowingly  personate  and  falsely  assume  to 
vote  in  the  name  of  any  parishioner  entitled 
to  vote  in  any  election  under  this  act,  or  forgo 
or  in  any  way  falsify  any  name  or  writing  in 
any  paper  purporting  to  ccmtain  the  vote  or 
votes  of  any  parishioner  voting  in  any  such 
election,  or  by  any  contrivance  attempt  to 
obstruct  or  prevent  the  purposes  of  such  elec- 
tion, the  person  so  offending  shall,  upon  con- 
viction, be  liable,  &c. :— Held,  that  an  inten- 
tional obstructinj?  of  the  voting  by  actual 
violence,  is  an  ofrense  within  the  act.  Buck- 
master  V.  lieynolds,  13  0.  B.,  N.  8.  63. 

Powers  and  duties  as  to  roads,  streets  and 
lighting,  sewers,  &o.] — An  unfinished  road  (in 
a  parish  mentioned  in  Schedule  A  of  18  &  19 
Vict.  c.  120),  containing  inhabited  houses 
along  part  oT  it,  communicated  at  one  end 
only  with  another  road  containing  houses 
placed  singly  at  long  intervals.  The  soil  of 
such  unfinished  road  was  private  property,  and 
the  road  itself  had  not  been  dedicated  to  the 
public.  The  vestry  of.  the  parish  refused  to 
light  the  road  under  s.  130:— Held,  that  the 
vestry  was  not  bound  to  treat  the  road  as  a 
street  under  ss.  130,  250.  lieg.  v.  St.  Mary^ 
hlingUm  {Vestry),  El.,  Bl.  &E1.  743. 

A  metropolitan  police  magistrate,  on  a  sum- 
mons for  an  order  under  18  &  19  Vict.  c.  120, 
ss.  105,  226,  upon  the  proprietor  of  houses  in 
D.,  alleged  to  be  a  new  street  within  the  me- 
tropolis, for  iiis  share  of  the  expenses  for  pav- 
ing it,  after  hearing  the  parties  and  their  evi- 
dence, dismissed  the  summons  on  the  ground 
tliat  D.  was  not  a  new  street  within  the  mean- 
ing of  the  enactment,  because  it  was  an  old 
highway.  A  rule  calling  on  him  to  hear  and 
adjudicate  on  the  complaint  was  obtained, 
with  a  view  of  obtaining  the  decision  of 
the  court,  that  D.  might  be  a  new  street 
under  18  &  19  Vict.  c.  120,  s.  105,  though 
it  was  an  old  highway:  —  Held,  by  Lord 
Campbell,  C.  J.,  Wightman  and  Cromp- 
ton,  JJ.,  that  the  court  could  not  inquire- 
whether  the  magistrate  came  to  a  right 
conclusion  or  not,  but  only  whether  he- 
had  adjudicated ;  and,  they  being  of  opinion^ 
that  he  had  done  so,  the  rule  was  discharged 
without  any  expression  of  opinion  as  to 
whether  he  was  right  or  wrong  in  his  con- 
struction of  the  act.  Erie,  J.,  dissentiente, 
and  holding  that,  as  the  magistrate  could  not 
safely  proceed  unless  D,  was  a  new  street,  hia* 
decision,  that  it  w:is  not,  was  such  as  to  give 
the  court  jurisdiction  to  determine  whether  he 
was  right  or  wrong  in  that  decision.  Reg.  v. 
Dayman,  7  El.  &  Bl.  072;  3  Jur.,  N.  8.  744; 
26  L.  J.,  M.  C.  128. 

A  magistrate  having  upon  the  construction 
of  the  5th  rule  of  s.  26  of  18  &  19  Vict.  c.  122, 
decided  that  a  certain  place,  being  a  row  of 
houses  forming  part  of  a  line  of  thorough- 
fare, was  a  street,  the  court  declined  to  int«  r- 
fere  with  his  decision.  Newman  v.  Baher^  8 
C.  B.,  N.  8.  200. 

A  company  built  Vauxhall  Bridge  under  a 
local  act,  by  which  the  company  was  cmpow- 
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(•red  to  make  a  road  leading  to  the  bridge  id 
Lainl>etli  an^l  Surrey,  and  required  to  put  up 
]amp  postsiind  lamps  i>n  the  road  and  bridge, 
and  to  keep  tlio  road  and  hridge  Hglited, 
under  pain  of  being  indicted  if  in  default; 
half  the  bridgp  was  to  be  deemed  to  be  in 
I^unbeth,  and  Surrey,  but  not  to  be  deemed 
a  c«'unty  bridge  so  us  to  subject  tlie  county  or 
parish  to  the  repairs  of  the  bridge  or  road. 
By  a  subsequent  act,  commissioners  were 
empowered  to  cause  the  road  to  the  middle  of 
Vauxhall  Bridge  to  be  kept  properly  lighted, 
and  it  was  lawful  for  them  to  keep  lighted 
such  streets  as  they  might  think  proper;  and 
the  **  present  lamps  and  posts  in  the  streets 
within  their  jurisdiction,  and  which  shall  or 
may  hereafter  be  erected  or  fixed,"  were 
vested  in  the  commissionera: — Held,  that  tlie 
obligation  to  light  the  road  ajid  half  the 
bridge  and  the  property  in  the  lamps  were 
transfrrred  from  the  company  to  the  commis- 
sioners, and  from  them  to  the  vestry  of 
Lambeth,  by  18  &  19  Vict.  c.  120,  ss.  90,  130 
and  250.  iieg.  v.  Lambeth  {Vestry)^  31  L.  J., 
Q.  B.  252;  0  L.  T.,  N.  S.  644;  9  Jur.,  N.  8. 
48;  3  B.  <&S.  1. 

A  tramway  is  not  a  pavement  of  a  street, 
and  cc/nsequently  not  within  the  powers  con- 
ferred on  vestries  by  18  &  19  Vict.  c.  120,  s. 
98.  Reg.  v.  Train,  2  B.  &  S.  640 ;  9  Cox 
C.  C.  180;  8  Jur.,  N.  S.  1151;  31  L.  J.,  M. 
C.  160;  10  \V.  R.  539;  3  F.  &  F.  22. 

A.  occupied  a  house  standing  in  a  con- 
tiguous line  of  houses,  in  a  district  within  18 
&  19  Vict.  c.  120.  Immediately  in  front  of 
these  hou^^es  was  a  paved  public  footway, 
fifteen  feet  wide,  then  a  space  thirty  feet 
wide,  then  a  public  carriage-way,  fifty  feet 
wide,  then  an  intermediate  space  fifty-eight 
feet  wide,  then  a  paved  public  footway  ten 
•r  twelve  feet  wide,  immediately  in  front  of 
another  continuous  Hue  of  houses,  facing  the 
first  mentioned  line.  The  intermediate 
spaces  between  the  footways  and  the  carriage- 
road  had  always  been  made  use  of  by  the 
owners  of  the  houses  opposite,  in  such 
manner  as  suited  thcirn*spective  occupations; 
in  some  instances  they  had  erected  permanent 
structures,  and  A.,  whose  house  was  a  public- 
house,  had,  before  the  act  came  into  operaticm, 
placed  in  the  part  opposite  to  his  house  a 
permanent  horse>trough,  and  the  carts  of  his 
customers  stood  on  that  space  while  the 
drivers  and  tioraes  were  restin*/;  he  had,  also, 
put  there  movable  seats,  and  in  summer  a 
movable  sked,  and  had  fixed  sockets  which 
were  let  into  the  ground.  The  footway  was 
alwaysileft  dear.  A.  paid  the  owner  of  tiie 
soil  for  |)orBiMion  to  use  the  intermediate 
space.  The  public  passed  over  the  in  ter- 
med iato  space  as  of  right-,  subject  to  the 
above  descril>e4l  user  of  it  by  the  owners  of 
the  houses.  Persoss  wishing  to  get  from  the 
footway  to  the  carriage  road  did  so  without 
objection,  picking  tl^ir  way  where  the  space 
was  not  obstructed.  The  vestry  elected  under 
the  act  having  removed  A.'s  slied  and  seats, 
•ji  obstruQtious  within  a.  120:-*<Held,  that  the 
■At  did  not  justify  then,  first,  because  the 


interroodialc  space  was  not  part  of  a  frtrwK 
within  the  meaning  of  the  afrt;  aiici,  mk^iwi'j, 
because  the  she<l  and  sfats  were  not  pro^- 
tions  or  obstruction  agjimst,  <»r  ia  front  ot 
any  house,  within  the  meaning  «>f  the  at-L 
Le  Nene  v.  MUe  Ehd  Xete  Totcn  (  Fiaf'r^  •.  S 
El.  &  Bl.  1054;  4  Jur.,  N.  S.  660;  27  1^  J., 
Q.  B.  iJ08. 

By  25  &  26  Vict.  c.   102,  s.  98,  no  exi^iv? 
roadway  of  a  width  less  than  forty  fef*t  ahzll 
be  laid  out  for  building  as  a  street   for  car- 
riage traffic  unless  such  road  iKswitlened  to 
the  width  of  forty  feet,  taken  half  on  cifJifT 
side  of  the  center  of  the  road  way.  An  ownc-r  of 
land  had  in  1866  erected  some  houses  thvrroa. 
the  gardens  in  the  rear  of  which  abutted  op^'S 
an  ancient  lane,  and  some  of  the  owners  of 
land  adjoining  this  lane  had  in  1867  bi'^as  to 
form  it  into  a  street  for  carriage  traffic.     He 
however,  himself,   had  done  no  act  towards 
formingor  laying  out  the  hineasastrfet  for  the 
purposes  of  carriage   traffi<%  otherwise  tkaa 
by  the  removal  in  1866  of  an  old   bank  az)d 
thorn-fence,  and  tlie  substituiion  of  an  oak- 
fence  three  feet  within  his  own  land,  nor  liad 
he  any  intention  of  doing  any  such  act,  or  of 
putting  up  any  building  fronting  towanla*  the 
lane: — Held,  that  he  had  not  ci»mmittefl  any 
offense  against  the  sbitute,  and  was  not  Ixmnd 
to  set   back  his  oak-fence  so  aa  to  leave  a 
space  of  twenty  feet  between  it  and  the  enter 
of  the  lane.     Metropolitan  Board  of  Works  v. 
Clever,  3  L.  R.,  C.  P.  531;  37  L.  J.  126. 

By  18  &  I»  Vict.  c.  120,  a.  69,  the  vestry  of 
every  parish  mentioned  in  schedule  A  shall 
make  such  sewers  as  may  be  necessary  for 
effectually  draining  their  parish,  provided 
that  no  new  sewer  shall  be  made  without  the 
previous  approval  of  the  Metropolitan  Baird 
of  Works.  A  mandamus  to  a  vestry  of  » 
parish,  commanding  them  to  make  such  sewers 
as  might  be  necessary  for  draining  a  parlicuUr 
part  of  the  parish,  and  to  take  all  necessary 
steps  in  that  bolialf,  is  defective,  first,  bM'anse 
it  does  not  show  a  duty  to  make  the  sewen; 
and,  secondly,  because  it  oplered  the  vesi^y 
to  make  them  without  showing  that  tiie  ftp- 
proval  of  the  Metropolitan  Board  had  b<-cn 
obtained.  Reg.  v.  8U  Luke's  {Vestry).  Chebea, 
1  B.  &  S.  903;  8  Jur.,  N.  8.  808;  31  L.  J., 
Q.  B.  50;  10  W.  U.  293;  5  L.  T.,  N.  S.  744. 

The  vestry  of  a  parish,  contr.ined  in  schedule 
A.  of  18  (&  19  Vict.  c.  120.  passed  a  resoln- 
tion  that  certain  premises,  n(»t  being  drained 
by  sufiicient  drains  cnmraunicating  witb  a 
sewer,  notice  be  given  to  the  owners  to  drain 
by  separate  drains  into  a  new  sewer,  and  to 
discontinue  the  old  sewer.  The  owners  made 
default,  whereupon  the  vestry  execute<l  the 
work,  and  summoned  the  owners  to  pay  the 
expense: — Held,  tliat  the  drains  were  required 
by  reason  of  the  new  sewer,  and  that  the 
drains  were  constructed  undj»r  s.  69,  and  not 
under  s.  73,  and  that  the  owners  of  the  hoases 
were  not  liable.  Marylebone  (  Viattry)  v.  Vlrd^ 
19  C.  B.,  N.  S.  424;  11  Jur.,  N.  8.  907;  84 
L.  J.,  C.  P.  214;  13  W.  It  1064;  12  L  T., 
N.  8.  673. 
Under  18  &  19  Vict.  c.  129,  8.  81,  thi 
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at:  i-y  c^r  district  board  of  a  parish  is  cmpow- 
ii<\^  in.  ili(*  case  of  an  insulRcient  privy,  to 
recit  its  conversion  into  a  water-closet. 
-  -  F^  ?£^iC*A  Middlesex  (  Veslri/)  v.  Lewin^  1  B.  & 
.  V^V>,->  ^  8  Jur.,  N.  S.  432;  31  L.  J.,  M.  C.  33; 
:>    W.    11.  120;  5  L.  T.,  N.  S.  OOS. 

-\     vo^try,  acting  iindcr  tlic  powers  of  18  & 
O     Vict.  c.    120,    s.  88,  resolved   to  erect  a 
trinr*  I    in  a  situation  where  the  vestry  deemed 
woli      accommodation  was  required    by  the 
r>til>lio3  but  where  B.  and  other  occupiers  of 
:ioti»o3  considered  that  it  w^oiild  be  a  private 
iv\i\%CLiice;  and  the  court  granted  an  injunc- 
tion,  on  the  grounds  that  the  act  conferred 
ii*>     |>owcr  to  enable  the  vestry  to  erect  that 
'wl\\  ell.  would  be  a  nuisance  to  anyone;  tliat 
tlic  vestry  had  no  power  to  suppress  nuisances; 
and  t  liat  the  act  conferred  no  arbitmry  power, 
"w^liicli  appeared  to  have  been  exercised,  on 
tlif     tiietrop«jliran  vestries.     Biddufph  v.    SL 
Gef>r*/e's^   llanover  Sq^iare  (F<M^•y),  3  De  G., 
J.    &   S.  493;   9  Jur.,  N.  8.  434;    83  L.  J., 
Chnnc.  411;  11  W.  R.  524;  8  L.  T.,  N.  S.  44 
— V.   C.  S. 

Cut,   on  appeal,  the  court,   being  satisfied 
ii|K>Ti   the  evidence  that  the  urinal  intended 
'wo\i!<i   not  of  necessity  be  a  |)ul)lic  nuisance, 
and  also  that  it  was  neither  certain  nor  proha- 
ble  t  hat  the  vestry  was  exceeding  nor  wouUl 
exceed  its  powers,  and  that  tiie  vestry  was 
not  influenced  by  any  improper  motive,  dis- 
solved the  injunction.     S.  C7.,  9  Jur.,  N.  S., 
053;  '^3  L,  J.,  Chanc.  411;  11  W.  R.  739;  8 
L.  T.,  N.  S.  558-L.  J. 

Apportionment  and  recovery  of  espenaes  of 
paving  streets,  and  other  works.] — An  action 
ivill  not  lie  against  the  owner  or  occupier  of 
a  house  for  the  recovery  of  his  proportion  of 
the  expenses  of  paving  a  street  under  18  &  19 
Vict.  c.  120,  but  recourse  must  bo  had  to  the 
remedy  pointed  out  by  s.  225,  viz.,  by  a  pro- 
ceeding before  two  justices.  -S^  Pattcras 
{Ventn/)  v.  natta-bun/,  2  C.  B.,  N.  8.  477;  3 
Jur.,  N.  S.  1100;  26  L.  J.,  C.  P.  843. 

A.,  the  owner  in  fee  of  land,  entered  into 
an    agreement  with  B.,    by  which  he  was  to 
have  |K)Sje9sion   of  such   land  and   to  build 
thereon  a  certain  numl>er  of  lionses,  and  to 
inclose  and  lay  ont  a  portion  of  the  land  as 
an  ornamental  pleasure  ground,  for  the  exclu- 
sive UMS  of  the  inliabitants  of  such  houses.    A 
lease  was  to  be  granted  by  A.  of  each  Iionse 
when  finished,  and  with  the  lease  of  the  last 
house  was  to  be  granted  a  lease  of  the  inclosed 
plc;isure  ground;    and   until   all    the   leases 
were  granted,  B.  was  to  pay  A.  a  yearly  rent 
in  respect  of  the  whole  land,  but  the  agree- 
mcat  was  not  to  o|xsmte  as  a  demise  nor  to 
give  B.  ainy  estate  c»r  interest  in  the  premises 
until  the  leases  were  executed.     B.  inclosed 
and  laid  out  the  plc^isuro  ground,  and  bailt 
some  of  the  houses,  of  which,  and  of  which 
only,  leases  were  granted  to  him;  but  not 
having  completed  all  the  liouses : — Held,  that 
A.  remained  the  owner  of  the  land  which  had 
beon  inclosed  as  such  pleasure  gnmnd  within 
the  meaning  of  18  &  10  Vict.  c.  120,  s.  250, 
tod,  therefore,  as  such  owner,  was  liable  under 


35  &  26  Vict.  c.  103,  s.  77,  to  contribute  to 
the  expense  incurred  by  the  ve»try  in  paving 
a  new  street  abutting  on  the  pleasure  ground. 
Holland  V.  Kenningion  (Vestry),  2  L.  R.,  C.  P. 
665;  86  L.  J.,  M.  C.  105;  15  W.  R.  1045;  17 
L.  T.,  N.  S.  73. 

A.  let  to  B.  for  twenty-one  years,  determi- 
nable at  the  end  of  five,  seven  or  fourteen 
years,  at  his  option,  a  house  in  the  parish  of 
Paddington,  yielding  and  paying  the  specified 
rent,  ** clear  of  all  deductions  in  respect  of 
land-tax,  sewers-rate,  and  all  otlier  taxes, 
rates  and  deductions  whatsoever;"  and  B. 
covenanted  that  he  would  **pay  and  dis- 
charge all  taxes,  rates,  duties  and  assessments 
whatsoever  which  during  the  continuance  of 
tills  present  demise  shall  be  taxed,  aa«essed  or 
imposed  on  the  tenant  or  landlord  of  the 
premises  hereby  demised  in  respect  thereof, 
whether  parliamei^tary,  parochial  or  otherwise 
(except  property  or  income  tax)."  The  house 
was  in  a  new  street  within  the  meaning  of  the 
Metropolitan  Management  Acts,  and  the  vestry 
of  Paddington  paved  this  street  and  obliged 
the  landlord  to  pay  his  proportion  of  the 
expenses,  by  virtue  of  18  &  19  Vict,  c,  120, 
8.  105,  and  25  &  20  Vict.  c.  102,  ss.  77,  96:— 
Held,  that  the  landlord  wtis  entitled  to  recover 
this  money  so  paid  from  his  tenant.  Thompiton 
V.  LajnourtK  o7  F..  J.,  C  P.  74;  3  L.  R.,  C. 
P.  149;  16  \V.  R.  312;  17  L.  T.,  N.  S.  507. 

The  vestry  of  a  metropolitan  parish,  having 
incurred  expenses  for  paving,  gave  the  oc- 
cupier of  a  house  liahle  to  contribute  tiiereto, 
notice,  under  25  &  26  Vict.  c.  102,  s.  86,  to 
pny  his  rent  to  them  and  not  to  his  landlord. 
The  tenant  gave  notice  thereof  to  his  land- 
lord, wlio  nevertheless  distrained.  The  tenant 
thereupon  paid  his  rent  (which  was  less  than 
the  paving  expenses  apportioned  to  the  house) 
to  the  vestry,  and  the  landlord  then  merely 
levied  the  expenses  of  the  distress  and  with- 
drew:— Held,  that  his  right  of  distress  was 
only  taken  away  on  actual  payment  by  the 
tenant  to  the  vestry,  that  the  distress  was 
therefore  justifiable  in  the  first  instance,  and 
that  the  expenses  thereof  might  be  levied. 
Ryan  v.  Tk<nnf6on^  37  L.  J.,  C.  P.  134;  8  L. 
R.,  0.  P.  144;  16  W.  R.  814;  17  L.  T.,  N. 
S.  506. » 

A  church  surrounded  by  a  strip  of  land 
opposite  a  row  of  liouses  abutting  upon  a  new 
street,  the  site  of  the  church  having  been 
conveyed  to  the  commissioners  for  building 
churches,  is  not  liable  to  l>e  assessed  to  the 
expenses  of  |)aving  the  new  street,  as  it  is  not 
a  hoase  within  18  &  19  Vict.  c.  120,  s.  105,  nor 
land  within  35  <!k  26  Vict.  c.  i02,  s.  77.  nor 
are  the  commissioners  owners  within  either 
statute.  Aiiffell  v.  Paddington  ( Vestry) y  0  B. 
&  8.  486;  87  L.  J.,  M.  C.  171;  8  L.  R.,  Q.  B. 
714;  16  W.  R.  1167. 

The  Harrow  road  is  an  ancient  road,  and  had 
been  formerly  under  the  management  of  tarn« 
pike  trustees  and  commissioners  until  1864, 
when  the  vestry  of  the  parish  took  charge  of 
it  for  the  first  time.  The  part  of  the  Harrow 
road  eastward  of  Elgin  road  had  been  built 
over  for  many  years.     In  1866,  a  person  built 
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a  row  of  houses  called  Frankfort  terrace,  on 
the  side  of  the  Harrow  road  on  the  part  west- 
ward of  El^in  road.  No  sewer  existed  on  that 
part  of  the  road,  but  sewers  rates  hud  been 
levied  and  paid  in  i-espcct  of  the  land  adjoin- 
ing for  more  than  five  yours  prior  to  18<50. 
When  Frankfort  terroce  was  built,  the  parish 
constructed  a  sewer  in  that  part  of  the  road, 
and,  upon  its  completion,  the  vestry  appor- 
tioned the  whole  of  the  expense  of  it  upon  the 
owners  of  the  adjoining  land,  under  the  Me- 
tropolis Ltjcal  Management  Amendment  Act, 
23  &  20  Vict.  c.  102,  s.  62:— Held,  that  the 
vestry  was  right,  and  that  the  road  built  upon 
was  a  new  street  within  that  section ;  and  tiiat 
the  owners  of  the  adjoining  land  were  liable 
to  be  assessed  for  their  respective  portions  of 
the  whole  expense.  Sawyer  v.  Faddington, 
Veatry,  40  L.  J.,  M.  C.  8;  23 L.  T.,  N.  B.  602; 
19  W.  R.  00— Q.  B. 

Held,  also,  that  the  word  "street"  in  s.  53 
did  not  apply  to  a  new  street  within  s.  52.   Ih, 

The  Metropolis  Local  Mana<;ement  Amend- 
ment Act,  1802,  88.  77  and  00,  makes  certain 
paviug  expenses  recoverable  by  the  vestry  by 
action  from  the  present  or  future  owner  of 
premises,  or  from  any  person  who  then  or 
thereafter  occupies  the  premises.  The  vestry 
had  recovered  a  judgment  again<%t  a  former 
owner  of  premises  in  respect  of  such  ex- 
penses, which  remained  unsatisfied: — Held, 
that  such  judgment  wus  no  bar  to  a  subsequent 
action  for  the  same  expenses  against  the 
occupier  who  occupied  the  premises  as  tenant 
to  a  succeeding  owner.  Bermond^et/ Vestry  v. 
Hamsey,  40  L.  J.,  C.  P.  200;  0  L.  R.,  G.  P. 
247;  24  L.  T.,  N.  8.  429;  19  W.  R.  774. 

A  railway  which  ran  in  a  cutting,  and  was 
adjoining  to  a  new  street  which  the  vestry 
was  about  to  |)ave,  and  was  separated  from  it 
by  a  wall,  through  which  there  was  no  com- 
munication between  tlie  street  and  the  rail- 
way, bounded  the  street  within  the  meaning 
of  the  25  &  20  Vict.  c.  102,  s.  77:— Held, 
that  the  company  was  liable  to  contribute  to 
the  expense  of  paving  the  street ;  and  the 
vestry  having  charged  the  company  in  the 
same  proportion  as  the  owners  of  iiouse  prop- 
erty, that  the  court  had  no  power  to  .control 
the  discretion  vested  in  them  by  the  act. 
I/>ndon  and  North -Western  Railway  Company 
V.  St.  Pancras  {Vestry),  17  L.  T.,  N.  8.  054— 
C.  P. 

By  certain  local  acts  power  was  given  to 
trustees  to  purchase  land  to  make  a  road, 
paying  the  owners  a  rent ;  land  was  so  acquired 
from  the  plaintiffs*  predecessors,  and  a  rent 
paid  for  it  till  1803;  in  that  year,  by  the  Me- 
tropolis Roads  Act^  1803,  so  much  of  the 
road  as  was  within  any  of  certain  parishes 
was  to  bo  maintained  by  that  parish,  **and 
all  quit-rents  and  other  outgoings  payable  in 
respect  thereof  *'  to  be  paid  as  part  of  the  ex- 
penses of  maintaining  tiie  same.  Part  of  the 
land  acquired  from  tho  plaintiffs*  ancestors 
was  in  a  parish : — Held,  that  an  action  lay  for 
the  rent,  but  that  only  a  proportionate  part  of 
the  rent  could  be  recovered  from  the  parish. 


Sanson  v.  St,  Leonard  (Vestry)^  SkoredUek^  U 
L.  J.,  C.  P.  280;  4  L.  R.  654. 

Vacant  land  possessed  by  a  railway  ces^ 
pany  close  to  one  of  the  piers  of  a  ntflvay 
bridge,  and  used  for  the  purp(»es  of  repauiii^ 
the  bridge,  and  land  which  is  partly  vacast 
and  partly  a  buttress  or  a  support  to  the  ^i* 
bankment  of  the  railway,  are  land  within  3$ 
&  20  Vict.  c.  102,  s.  77.  ffigf^iiis  v.  Eardia^, 
8  L.  R.,  Q.  B.  7;  42  L.  J.,  M.  C.  31;  27  L 
T.,  N.  8.  483;21  W.  R.  191. 

A  railway  in  the  metropolitan  district  wis 
carried  across  a  new  street  by  an  arch,    (te 
one  side  of  the  street  the  railway  was  carried 
forward  on  arches,  and  on  that  side  was  t 
strip  of  land,  ten  feet  wide,  left  open  for  He 
purpose  of  repairing  the  arches;  this  abutted 
for  ten  feet  on  the  street.     On  the  other  side, 
the  railway  was  carried  forward  onanembaDk- 
ment,  and  the  sloping  part  or  buttress  of  the 
embankment    abutted    on  the   street  aboit 
thirty-six  feet,  and  at  the  foot  of  the  embnk- 
ment  was  an  oi)en  space  also  about  thirtj-ox 
feet  wide,  also  abutting  on  the  street,  vhiek 
was  left  for  the  purpose  of  allowing  of  ^ 
in  the  embankment.  The  vestry  of  the  panik 
having  determined  to  pave  the  street,  sooght 
to    make  the  railway  company  contribute, 
under  25  &  20  Vict.  c.  102,  s.  77,  as  anomr 
of  land  abutting  on  the  street: — Held,  that 
the  above  pieces  of  land,  including  the  slope 
of  tlie  embankment,  were  land  withia  that 
section.     lb. 

A  bridge  for  every  kind  of  traffic  maybe  i 
street  witiiin  18  &  19  Vict.  c.  120,  a.  105,  al- 
though it  goes  over  a  railway,  and  altboo^ 
before  its  erection  a  right  of  crossing  existed 
for  foot  passengers  only.  North  Londm Bai- 
way  Company  v.  St,  Mary  ( Vestry)^  IsUnffttfi, 
21  W.  R.  220;  27  L.  T.,  N.  8.  672— Q.  B. 

A  railway  company  ag^ed  by  articles 
dated  12th  June,  1808,  with  a  water  compaoj, 
to  build  a  bridge  to  be  devoted  to  the  ase  ol 
the  public,  in  which  bridge  the  water  com- 
pany might  lay  its  pipes.  The  bridge  was 
built  and  used  by  the  public  for  eigbteea 
months.  By  nn  indenture  of  28th  December, 
1871,  the  railway  company  covenanted  with 
the  water  company  to  retain  tho  possession  of 
the  bridge  (subject  to  the  user  thereof  by  the 
public)  under  its  control.  The  vestiyof  the 
district  paved  the  road  of  which  the  district 
formed  part:— Held,  tliat  the  dedication  of 
the  bridge  to  the  use  of  the  public  might  be 
inferred ;  that  the  roadway  over  it  vras  a  oev 
street  within  the  18  &  19  Vict.  c.  120,  and 
that  the  railway  company  was  liable  to  con- 
tribute to  the  paving  of  the  road.     lb. 

In  front  of  a  house  situates  in  a  Londoa 
square  was  nn  area  and  a  cellar.  The  celUi 
was  formed  of  brick  walls,  one  forming  the 
outer  wall  of  the  area,  and  another  ranning 
parallel  to  such  outer  wall.  The  covering  to 
the  cellar  was  formed  of  large  flagstones,  the 
ends  of  which  rested  on  the  walls.  From 
1830,  when  tho  houses  were  built  and  the 
flagstones  were  laid  down,  the  flagstones  were 
used  by  tho  public  as  a  footway,  and  became 
by  reason  of  the  traffic  worn  down,  cracked 
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and  dangerous.  The  Yestry  called  upon  the 
owner  to  repair  the  cellar  and  its  coverini?. 
He  refused  to  do  so,  whereupon  the  vestry  did 
the  work,  and  proceeded  against  him  to  re- 
cover the  expenses: — Held,  that  the  vestry 
was  bound  to  keep  the  flagstones  in  repair, 
ami  could  not  recover  from  the  owner  any 
part  of  the  expenses  of  doing  so.  Hamilton 
V.  St.  O&^rge^  Hanover  Square  ( Veatry)^  43  L. 
J.,  M.  C.  41 ;  9  L.  R.,  Q.  B.  43;  29  L.  T.,  N. 
B.  429;  23  W.  R.  80. 

In  the  Metropolis  Management  Act,  1863, 
25  &  26  Vict.  c.  103,  s.  112,  the  expression 
•*npw  street"  is  not  confined  to  streets  dedi- 
cated to  the  public.  St,  Mary^  Islington 
{Vettry)  v.  Barrett,  9  L.  R.,  Q.  B.  278;  43  L. 
J.,  M.  C.  85;  22  W.  R.  402;  80  L.  T.,  N.  S. 
11. 

Houses  were  on  both  sides  of  a  road,  the 
foot-paths  of  which  on  each  side  had  l)een 
paved  by  the  vestry  of  the  parish,  and  were 
used  by  the  pablic.  Tiie  carriage  way  had 
never  i)cen  dedicated  to  the  public;  the 
vestry  paved  the  carriage  way,  and  sought  to 
recover  the  expense  from  tlic  owner  of  the 
hoases  under  18  &  19  Vict.  c.  120,  s.  105,  on 
the  ground  that  the  carriage  way  was  a  new 
street: — Held,  timt  nlthough  the  carriage  way 
liad  not  been  dcrlicatcd  to  the  public,  it  was 
a  new  street  within  25  &  26  Vict.  c.  102,  s. 
112;  and  that  tiie  owner  was  liable  to  pay 
the  expense  of  paving  it  under  18  &  19  Vict, 
c.  120,  8.  105,     Ih, 

In  18  &  19  Vict.  c.  120,  s.  105,  and  25  &  26 
Vict.  c.  102,  8.  77,  the  expressions  **  forming" 
and  *^  bounding  or  abutting  on  "  a  street  are 
not  confined  to  houses  immediately  fronting 
a  street.  Lnndon  School  Board  v.  St,  Mary, 
Idiwfton  (Vestry),  1  L.  R.,  Q.  B.  Div.  C5;  45 
L.  J.,  M.  C.  1;  24  W.  R.  137;  83  L.  T.,  N. 
8.  504. 

The  vestry  of  a  metropolitan  parish,  having 
paved  a  new  street,  under  18  &  19  Vict.  c. 
120,  s.  105,  assessed  the  London  School 
Board,  in  respect  of  a  school-house,  as  being 
owners  of  one  of  the  houses  forming  the 
street.  The  school-house  did  not  imme- 
diately front  the  street,  but  stood  back  from 
it  some  seventy  or  eighty  feet,  in  a  large 
yard,  the  whole  area  being  about  29,500 
square  feet.  There  was  a  row  of  eleven  small 
houses  with  gardens  at  the  back  of  them 
between  this  area  and  the  street;  but  the 
only  access  to  the  school  was  by  a  private 
passage  which  ran  along  one  side  of  the  hist 
house  and  garden  into  the  school  yard,  with 
gates  opening  from  tiie  street  in  question;  the 
width  of  the  passage  being  twenty  feet  and 
the  Icngtli  about  sixty-four  feet : — Held,  that 
the  school-house,  though  not  actually  one  of 
the  houses  forming  the  street,  yet  practically 
formed  part  of  it,  within  s.  105.     lb. 

Held,  also,  that  the  school  board  were 
owners  within  the  definition  in  18  &  19  Vict. 
c.  120,  s.  250.     lb. 

By  18  &  10  Vict.  c.  120,  s.  105,  and  25  &  26 
Vict.  c.  103,  8.  77,  the  cost  of  paving  a  new 
itreet,  under  the  compulsory  powers  of  the 


former  act,  are  payable  by  the  owners  of  the 
houses  forming  and  of  the  land  abutting  upon 
such  street,  and  are  to  be  apportioned  by  the 
vestry  or  district  board  of  works.  By  the 
interpretation  clause  of  the  latter  act  tlie  ex- 
pression new  street  is  to  include  a  part  of  any 
such  street.  Buildings  and  land  belonging  to 
the  guardians  of  a  union  abutted  upon  a  new 
street  wliich  the  vestry  directed  to  be  paved 
over  half  its  breadth  only;  the  part  paved 
being  that  nearest  the  guardians'  promises. 
The  vestry  apportioned  the  whole  cost  of  the 
paving  upon  the  houses  forming  the  guardian^s 
side  of  the  street,  omitting  those  on  the  other 
side: — Held,  that  the  apportionment  was  in- 
valid, and  that  the  owners  of  the  houses  on 
both  sides  of  the  street  ought  to  have  been 
charged.  MUe  End  ( Vestry)  v.  Whitet^iapel 
Union  (Guardians),  1  L.  R.,  Q.  B.  Div.  680; 
46  L.  J.,  M.  C.  138;  24  W.  R.  719;  85  L.  T., 
N.  8.  354 — 0.  A. ;  afilrming  the  judgment  of 
the  Queen's  Bench,  45  L.  J.,  M.  Q.  75;  24  W. 
R.  364;  34  L.  T.,  N.  8.  178. 

Power  to  make  rates.] — ^Under  18  &  19 
Vict.  c.  120,  a  precept  was  directed  by  the 
Metropolitan  Board  of  Works  to  the  vestry  of 
a  parish  to  raise  a  sum  of  money,  as  being 
the  proportion  chargeable  on  the  parish  for 
the  expenses  of  the  board,  and  the  vestry 
made  a  precept,  directed  to  the  overseers  of 
the  parish,  requiring  them  to  make  a  rate  for 
that  purpose.  By  a  local  act,  the  affairs  of 
the  poor  of  the  parish  are  committed  to 
guardians;  the  precept  was  delivered  to  the 
guardians,  who  made  a  rate  in  obedience  to 
it,  signed  by  their  own  names: — Held,  that 
the  guardians  were  overseers  within  the  act, 
and  the  rate  was  not  objectionable  on  that 
grounds.  Christie  v.  St,  Luke's^  Chelsea 
(Guardians),  8  El.  &  Bl.  992;  4  Jur.,  N.  8. 
733;  27  L.  J.,  M.  C.  153. 

The  rate  did  not  state  on  the  face  of  it  the 
issuing  of  the  precept: — Held,  that  the  rate 
was  sufficient,  though  not  showing  on  the 
face  of  it  the  source  of  the  authority  of  those 
who  made  it.     lb. 

Under  18  &  19  Vict.  c.  120,  s.  161,  the  only 
rates  which  a  vestry  is  authorized  to  make 
are  a  sewers  rate,  a  lighting  rate,  and  a  gen* 
end  rate ;  and  no  other  rates  but  the  sewerage 
ancl  lighting  rates  can  be  made  independ- 
ently of  and  distinct  from  such  general  rate. 
Beg,  V.  Great  Western  Bailway  Company,  EL, 
Bl.  &  El.  600;  5  Jur.,  N.  8.  386;  28 L.  J.,  M. 
C.  69. 

By  a  local  act,  all  hereditaments  whatsoever 
in  a  parish  were  made  ratable  upon  one  and 
the  same  scale  to  poor  rates;  but  in  respect 
of  paving,  watching,  and  lighting  rates  under 
the  act,  premises  unoccupied,  or  in  certain 
stages  only  of  completion,  were  to  be  assessed 
respectively  at  certain  lower  rates  than  the 
rest:— Held,  that  under  18  &  19  Vict.  c.  120, 
8.  161,  all  hereditaments  in  the  parish  were 
ratable  upon  one  scale,  without  any  exemp- 
tion,    lb. 

By  18  &  19  Vict.  c.  120,  s.  158,  vestries  and 
boards  of  works,  in  ordering  overseers  of  the 
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poor  to  Invy  nnd  pay  Bums  of  money,  by 
meins  of  nitos,  for  expanses  of  lighting,  shall 
distinijuiah.  in  tlinir orders,  sums  required  for 
dcfniyii)*;  exp(»n«*cs  roniiecte«l  with  soweraije: 
— Ilei  I,  that  this  enactment  is  to  beronstrued 
as  re(|uirini^  that  there  l)e  distinpfiiished,  in 
th<'  orders,  the  sum  required  for  lin^liting  the 
whole  parish,  which  sum  is  to  I>e  ordered  to 
be  levied  by  a  separate  lightin<ir  rate  made 
over  the  whole  parish.  St.  James,  Wesfmin- 
$fer  (Gf^ernors,  d;e.)  v.  8t.  Mart/,  Battersea 
(Ocenteern),  6  C.  B.,  N.  8.  878;  6'jur.,  N.  8. 
100;  29  L.  J.,  M.  C.  20. 

Parties  were  rate*!,  under  18  &  10  Vict.  c. 
120,  8.  161.  in  respect  of  their  mains,  and 
other  pipes  and  apparatus  fixed  in  thejp-ound, 
and  for  the  land  octrupied  by  them  by  means 
of  their  mains  and  appanitns;  they  liad  been 
held  not  ratable  to  a  Hi^liting  rate  tinder  a 
lor.al  act: — Held,  that  this  was  a  case  of  land 
''wholly  exempted  "  within  s.  1(>5,  and  there- 
fore they  were  not  lialile  to  be  ratevl.  Kast 
London  Waterworks  Company  v.  MUe  E.td  Old 
Town  {Oterseern),  0  Jur.,  N.'S.  222;  21)  L.  J., 
M.  C.  60— Q.  B. 

By  a  local  act,  the  ham  lot  of  Spital  fields  was 
constituted  a  distinet  parish,  and  the  n'ctor, 
churehwardens  an<l  overseers  for  the  poor  of 
the  parish,  for  the  time  beinir.  were  constituted 
the  vestrymen  for  the  time  beiuLj  of  the  parish. 
A  subsequent  local  act  auth<»riz<H]  the  church- 
wardens and  overseers  of  the  poor,  and  ves- 
trymen of  the  purish.  t^)  meet  together  in  the 
vestry  room  and  miiko  poor  rates  The  same 
persons  were  to  app.iint  thirty  vestrymen  as 
governors  and  directors  of  the  poor,  to  make 
regulations  for  their  management  and  relief; 
and  the  laws  relating  to  the  relief  of  the  poor 
were  continued  in  foree  in  the  parish,  except 
where  altered  by  the  act.  .\  subsequent  act 
empowered  the  churchwardens,  overst^crs  and 
vestrymen  of  the  parish  to  sue  for  rates  in  tlie 
name  of  the  collector.  The  poor  rates  were 
made,  as  directed  by  these  acts,  until  the  pass- 
ing of  18  «&  19  Vict.  c.  120.  Under  section  2 
of  this  statute  a  new  vestry  w.-is  duly  elected 
for  the  parish  of  SpitalHelds,  and  tiicnceforth 
made  poor  rates  for  the  parish,  from  time  to 
time,  in  making  which  the  overseers,  ns  such, 
took  no  part:— Held,  that  such  rates  were 
lawfully  made;  that  the  new  vestry  alone  had 
authority  to  make  them,  and  that  the  over- 
seers were  not  entitled  to  vote,  as  such,  at  the 
making  of  them.  Vatighaa  v,  fmrar/,  1  El. 
&  El.  633;  5  Jur.,  N.  8.  980;  28  L.  J.,  M.  C. 
78. 

By  an  act  the  whole  area  of  Grosvenor 
square  was  placed  under  the  management  of 
trustees,  and  they,  many  years  ago,  in  pursu- 
ance of  powers  contained  in  the  act,  borrowed 
money,  which,  ttigether  with  interest,  was 
charged  on  the  rates  to  be  tevie<]  under  the 
act,  such  rates  bcint;  payable  one-half  by  the 
owner,  and  the  other  by  the  occupier  of  each 
house  in  the  square: — Held,  that  sections  90, 
98,  94.  180  and  239  of  the  18  &  19  Vict.  c. 
120,  though  it  left  in  the  trustees  the  iuclosetl 
ground  and  footway  round  it.  together  with 
all  duties  and  powers  in  relation  to  the  future 


maintenance  of  such  ground,  and  totevyi 

for  defraying  the  expenses  incarrwi  ic  thsj 
execution  of  such  duties  and  powere, " 
f erred  the  debt  charged  on  the  rates 
the  special  act  to  the  vestry  of  the 
and  the  court  granted  a  peremptory 
m us  to  the  vestry  to  take  the  neof^sary  iccpi 
for  paying  the  principal  and  interest  Br% 
V.  St.  George's,  Hanover  S^uare^  32  L.  J~  ^ 
B.  100;  nW.  R.  722. 

By  18  &  10  Vict.  c.  120,  s.  1G5,  owners  sil 
occupiers  of  houses,  buildings,  and  pnperty 
other  than  land  shall  be  rated  ta  a  lighiingTaa 
at  a  rate  in  the  pound  three  limes  greater  tan 
that  at  which  the  owners  and  occupiers  ofkal 
shall  be  rated  in  such  lightinsr  nite: — HcM, 
that  *■  property  other  than  land"  meant  prop- 
erty ejusdem  generis,  as  houses  and  buikJias^ 
and  that  a  water  company  was  ratable  for  in 
pipes  hiid  under  ground  as  occupiers  ot  hal 
an<  1  therefore  at  the  lower  rate.  I2eff.  v.  S^iSi- 
wark  atul  VauxhaU  Water  Company^  6  £1  & 
Bl.  1008;  3  Jur.,  N.  8.  411. 

By  a  local   act,  the   vestrymen,  governtws, 
and  directors  of  the  poor,  or  any  nine  of  tb-m 
or,  on  their  failure,  thechurc!iw;ir«fcos,  wrrt 
to  make  a  rate  on  the  parish,  called  the  con- 
position  rate,  for  raising  a  sum  for  pMrmett 
of  the  rector's  stipend,  and  for  the    rep«rn 
and  expenses  of  the  church.     By  a  prior  te: 
the  governors  and  (Hrectors  of  the  poor  vere 
made    vestrymen: — Held,  that  the    powerof 
making  this  rate  was  by  18  &  19  Vict,  c  1-8, 
8.   90,  and  19  &  20  Vict.  c.   112,   a  3,  tncs- 
f erred  to  the  new  vestry  elected  under  th<« 
statutes;  though  it  maybe  that,  if  tiie  ce* 
vestry  fails  to   make  any  rate,  the  church- 
wardens may  still  make  one  under  the  poven 
of  the  local  act.     Hey,  v.  Stret/lel'L  32  L.  It 
M.  C.    230;  U  W.    a  730— B.   C— \Vig'ife- 
man. 

The  rAte  wtis  voted  in  vestry  on  the  25th  of 
June,  and  duly  signed  on  the  10th  of  Jaij:-- 
Ileld,  that  a  written  demand  of  payment  of 
the  sum  assessed,  stating  a  demand  o(  tb6 
sum  as  for  the  composition  rate  for  the 
current  year,  made  at  Midsummer,  wasasoffi,- 
cient  demand,  and  that  the  error  in  the  diis 
of  the  rate  w.is  immaterial.     lb. 

Under  18  &  19  Vict  c.  120,  the  powen  of 
the  trustees  of  the  parish  of  Islington  con- 
ferred by  a  local  act  are  trans 'erro<l  to  tU 
vestry: — Held,  that  a  demand  of  an  inhabittf^ 
to  he  inserted  in  the  rate  book  of  the  poor 
rate  siiouhl  be  mode  upon  such  vestry,  sad 
not  U|ion  the  overseers.  Beg,  v.  IsUsgtM 
( Ocerseern),  11  W.  R.  700 ;  8  L.  T.,  N.  a  «31 
— B  C— Wightman. 

Part  of  a  fMirish,  A.,  was  included  is  t 
sewerasre  district  or  level,  by  the  Metropnl* 
itan  Commissionere  of  Sewers,  ander  \\i\% 
Vict.  c.  112,  who,  pursuant  thereuntn,  bo^ 
rowed,  forthepurp«iscsof  the  act,  money  npa 
the  security  of  the  nites  of  the  several  dittricti^ 
and  apportioned  the  same  among  the  diile^ 
ent  panshes  therein  comprised.  On  the  (Mm- 
ing  of  18  <%  19  Vict.  c.  120,  when  the  poweti 
of  the  commissiouers  under  the  former actex* 
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pirod,  tho  whole  of  the  parish  was  excluded 
from  the  metropolis  as  therein  defined,  the 
MiiDs  borrowed  by  the  commissioners,  in  pur- 
fuance  of  their  act,  still  remaining  due  and 
uniiaid.  By  s.  181,  the  board  was  empowered 
tottssees  rates  upon  parishes  formerly  portions 
of  districts,  under  11  &  12  Vict.  c.  112,  but 
now  excluded  from  the  metropolis,  for  the 
purpose  of  discharging  their  liabilities;  such 
nces  to  be  assessed  and  levied  *Mn  like  man- 
Dci  H&  ihe  expenses  of  the  board  in  the  execu- 
tion of  tlie  act."  The  Metropolitan  Local 
Board  having  made  a  rate  upon  A.,  purport- 
ing, on  the  face  of  it,  to  be  for  '*  defraying 
the  expjnses  of  the  board  in  the  execution  of 
the  act:** — Held,  that  the  rate  was  void,  the 
parish  of  A.  for  such  purposes  being  beyond 
the  jurisdiction  of  the  board,  and  liable 
only  to  rates  for  the  special  purposes  contained 
in  s.  181.  Beg.  v.  Ingham,  0  Jur.,  N.  S.  1288; 
82  L.  J.,  M.  C.  214:  11  W.  R.  855;  4  B.  &  8. 
205. 

Valuation  lists  of  ratable  property.] — The 
Westminster  chambers  consist  of  seven  blocks 
of  buildings,  having  seven  principal  entrances. 
Each  block  is  divided  into  two  ranges  by  an 
internal  staircase,  which  has  only  one  door  at 
the  principal  or  street  entrance.     The  blocks 
are  struoturally  divided  into   117  dUSereut 
sets  of  rooms,  which  arc  quite  distinct  from 
each  other,   like    chambers  in  the  Inns  of 
Court,    and  are  capable  of    being    let  and 
occupied  separately  as  residences  or  offices. 
Each  set  has  an  outer  door  opening  on  to  one 
of  the  internal  staircases,  and  also  an  inner 
private  hall  or  passage.     There  are  no  means 
of  communication  between  the  sets  except  the 
internal  staircase.     The  outer  or  street  door 
to  each  block  is  kept  locked  at  night,  and  a 
porter,  who  is  hirea  by  the  lessors,  resides 
m  a  distinct  set  of  rooms  in  the  basement  of 
each  block,  and  has  a  key  of,  and  access  to, 
the  sets  of  rooms,  for  the  purpose  of  a  general 
superintendence,   and  as  the  servant  of  the 
occupiers  respectively,   by  whom  be  is  em- 
ploy«il  in  some  cases  to  look  after  the  rooms. 
Tlie  lessors  provide  gas  for  the  staircase,  hnlis, 
and    p:issages,    and     water    for    the    entire 
buildings,  and  pay  all  rates  and  taxes,  charg- 
ing their  tenants  higher  rents  inconsequence. 
The  seta  of  rooms  are  let  under  an  agreement, 
by  which  the  lessors  let  for  a  certain  time,  at 
a  certain  rent,  with  a  covenant  by  the  lessors 
to  pay  tho  rates,  and  a  covenant  by  the  lessee 
to  repair  internally,  nnd  a  power  to  the  lessors 
to  enter  to  paint  outsido  and  to  inspect  the 
stite  of  the  inside,  with  a  proviso  for  re- 
entry on  tlie  non-payment  of  rent  or  breach 
of  the  other  covenants.     The  premises  being 
taken  subject  to  the  following  regulations: 
— The  care  of  each  entrance  and  the  rooms 
connected  therewith  will  be  in  charge  of  a 
resident   porter  appointed   by    the    lessors, 
Tberu  arc  duplicate  keys  to  tlie  outer  door  of 
each  set  of  chambers,  one  of  which  is  to  be 
always  in  tlic  Imnds  of  the  porter,  and  the 
other  in  the  care  of  the  tenant  while  the 
rooms  are  in   use.     The    tenants  have  the 
iight|  free  of  charge,  to  the  general  flervices 


of  the  porter;  viz.,  he  is  to  be  constantly  in 
attendance,  to  clcansu  tlic  general  stairs,  &c., 
every  morning;,  to  receive  and  deliver  ail 
letters  and  parcels,  to  receive  the  keys  of  the 
outer  doors  of  the  several  sets  of  rooms  from 
the  tenants  on  their  leaving  at  night,  to 
attend  to  the  regular  and  proper  supply  of 
coals  to  the  several  »partments.  'Coals  are 
supplied  by  the  lessors  at  a  certain  price; 
tenants  are  not  allowed  to  have  stores  of  coals 
in  rooms: — Held,  that  each  set  of  rooms  was 
separately  occupied  by  its  tenant,  and  was 
therefore  a  ratable  hereditament,  and  ought 
to  be  separately  inserted  and  assessed  in  the 
valuation  list  under  the  Valuation  (Metro- 
polis) Act,  1869,  32  &  33  Vict.  c.  67.  Eeg. 
V.  Assewment  Committee  of  8t,  Oeorge'e  Union^ 
7  L.  R,  Q.  B.  90;  41  L.  J.,  M.  0.  80;  25  L. 
T.,  N.  S.  696. 

In  making  out  the  valuation  list  under  the 
above  act,  the  gross  value  and  rataliio  value, 
as  defined  by  section  4,  of  each  hereditament, 
must  bo  inserted,  without  reference  to  any 
privilege  of  being  assessed  on  an  exceptional 
principle  of  valuation.  lieg.  v.  Foundling 
Hospital  (Oorenu^rs),  7  L.  R,  Q.  B.  83;  41  L. 
J.,  M.  C.  41;  25  L.  T.,  N.  S.  562. 

J.  and  P.  were  the  occupiers  of  ratable 
property  situate  in  a  parish  within  the  limits 
of  the  Valuation  (Metropolis)  Act,  1869,  82  & 
83  Vict.  c.  67.  Upon  the  27th  of  September, 
the  overseers  made  and  deposited  a  valuati(m 
list,  in  which  the  property  was  assessed  at 
certain  amounts.  The  list  was  transmitted 
to  the  assessment  committee  on  the  18th  of 
October.  On  the  7th  of  December  the  as- 
sessment committee  met,  when  they  objected 
to  the  amounts  at  which  their  property  was 
assessed,  and  these  were  red  need  by  the  com- 
mittee; after  the  meeting  of  the  assessment 
committee  no  special  sessions  were  held  to 
which  J.  and  P.  could  have  appealed,  but  they 
appealed  to  the  assessment  sessions,  who  con- 
firmed the  list:— Held,  that  delay  in  making, 
depositing,  transmitting  and  approving  the 
valuation  list  within  the  times  prescribed  by  a. 
42  of  the  Metropolis  (Valuation)  Act,  1869, 
did  not  make  it  a  nullity,  for  the  provisions  of 
that  section  were  directory  and  not  imperative. 
neg.  V.  Ingall,  2  L.  R.,  Q.  B.  Div.  199;  46 
L.  J.,  M.  C.  113;  85  L.  T.,  N.  S.  652;  25  W. 
R  57. 

The  preparation  of  a  valuation  list  under 
the  Valuation  (Metropolis)  Act,  1869,  82  & 
83  Vict.  c.  67,  is  not  a  duty  of  the  vestry 
clerk.  The  vestry  may  appoint  the  vestry 
clerk  to  make  a  valuation  list,  and  may  pay 
him  a  lump  sum  to  inciude  his  expenses  and 
labor.  Beg,  v.  Ci/mher ledge,  25  W.  R.  605 ;  2 
L.  R,Q.  B.  Div.  366. 

Apportionment  of  rate8.]^Under  18  &  19 
Vict.  c.  120,  B.  159,  it  is  the  duty  of  the 
vestry,  on  making  a  general  rate,  to  apportion 
the  burden  according  to  the  benefit  derived, 
and  if  the  fact  of  inequality  of  benefit  exists, 
althougli  it  has  not  ap|K'ared'to  the  vestry, 
the  party  rated  would,  upon  appeal,  be  en- 
titled to  have  the  rate  amended.    BaweU  t* 


9006 


METROPOLIS,     m. 


MM 


Lfmdon  Bock   Company y   8  £1.  &  Bl.  212;  4 
Jur.,  K.  S.  206:  27  L.  J.,  M.  0.  177. 

The  18  &  19  Vict.  c.  120,  does  not  affect  an 
exemption  from  rates  which  existed  pre- 
viously, unless  it  is  proved  that  there  is 
equality  of  benefit  for  equality  of  rate.     Ih, 

Appeal  kgainst  rates.] — There  is  an  appeal 
to  the  quarter  sessions  against  an  assessment 
made  by  assessors  appointed  under  10  &  20 
Vict.  c.  120,  8.  168,  in  the  same  way  as  against 
a  rate  made  by  overseers  under  s.  161.  Where 
there  is  a  rate  good  upon  its  face,  and  duly 
allowed  and  published,  a  justice  who  is  called 
u]K)n  to  enforce  it  cannot  go  into  any  questions 
affectiDg  its  validity,  which  are  matters  of 
appcMil.  The  question  of  whether  or  not  a 
rate  hsis  been  duly  published  is  one  of  fact, and 
if  there  is  any  evidence  to  support  the  decision 
of  the  justice,  the  court  will  not  interfere. 
Empaon  v.  Metropolitan  Board  of  TFbrib,  3  L. 
T.,  N.  S.  624— Q.  B. 

Oollacting rates.]— Under  5  &  6  Will.  4,c.  50, 
8.  18,  a  board  was  elected  on  26th  March,  1855, 
to  serve  the  office  of  surveyors  of  the  highways 
in  a  parish  for  the  year  ensuing.  On  23d  No- 
vember, 1855,  they  made  a  highway  rate.  Iii 
August,  1855,  the  18  &  19  Vict.  c.  120,  passed, 
and,  by  s.  251,  it  came  into  operation  on  1st 
January,  1856.  On  28th  November,  1855, 
under  ss.  81,  82,  a  district  bonrd  of  works  was 
elected  for  the  district  comprehending  the 

garish,  which  was  included  in  part  1  of 
chedulc  B.  After  25th  March,  1856,  appli- 
cation was  made,  on  the  part  of  the  late  high- 
way board,  to  a  party  rated  to  the  highway 
rates,  for  payment  of  arrears,  under  18  &  19 
Vict.  c.  120,  s.  97.  Payment  not  having  been 
made,  a  summons  was  taken  out  against  him, 
but  the  magistrate  refused  to  issue  a  warrant 
for  levying  the  arrears.  Afterwards,  the 
party  paid  the  arrears  to  the  district  board  of 
works.  A  rule  having  been  obtained  for  an 
order  directing  the  magistrate  to  issue  the 
warrant,  the  court  discharged  the  rule,  on  the 
ground  that  the  collection  of  such  arrears  was 
not  to  be  made  by  the  late  highway  board. 
Beg.  V.  Ingham^  7  El.  <&  Bl.  5. 

Auditing  accounts.]— The  proviso  to  the  IS 
&  19  Vict.  c.  120.  s.  197,  which  excepts  from 
the  jurisdiction  of  parisii  auditors  appointed 
under  the  act,  all  accounts  which,  before  the 
passing  of  that  act,  would  have  been  subject 
to  the  audit  of  an  auditor  appointed  under  4 
&  5  Will.  4,  c.  76,  is  not  repealed  by  19  & 
20  Vict.  c.  1 12,  s.  8,  and  the  Poor  Law  Com- 
missioners have  therefore  the  right  to  order 
the  overseers  or  guardians  of  any  parish  to 
appoint  an  auditor  to  audit  the  poor  law 
accounts.  Beg,  v.  8t.  Pancras  (Directors),  EL, 
Bl.  &  El.  583;  5  Jur.,  N.  S.  120;  27  L.  J., 
M.  0.  281. 

Official  returns.]— [By  23  &  24  Vict.  c.  51, 
the  amount  of  rates  levied  ly  or  under  the  order 
of  any  vestry  or  district  hoard,  under  18  <ft  19 
Vict,  e,  120,  must  he  annually  returned  to  a 
eecretary  of  state,] 


Ooaip«iMitioii   hy  vasLsy    foar   hij^wm  ta 
piroperty.J — By  two  acts    of  €f«o.  3^  a  vwliy 
was  empower^  to  alter  the   lejeU  of  stneli 
without  compensating  thoise  injured  by  ssA 
alteration.   Tlie  Metropolis  Local  Mana^enest 
Act  enables  a  vestry  to  purchase  aaj  ngbt  or 
easement  over  any  land  which  may  be  neccsBary 
for  the  execution  of  works    undertakea  by 
them :  it  also  incorporates  the  Lands  Ckam^ 
Act,  1845,  but  excludes  tlie   operation  of  a. 
16-68,   being  those  sectiona   which  rekie  to 
»*  the  taking  of  lands  otherwise  thaa  by  i^we- 
ment;'*  and  by  s.  247,  it  repeals  all  ads  wbi^ 
are  inconsistent  with  it.    The  ▼estry,  in  raw- 
ing the  level  of  street  under    its   atatatoiy 
powers,    obstructed    tlie    li^ht    of  Mad  tkk 
entrances  to  the  plaintiff^s  bouses,  and  lefiBei 
to  enter  into  any  agreement   with   him  or  to 
pay  any  compensation: — Held,    that  in  the 
absence  of  any  agreement  betwreeo  the  plaiasif 
and  the  vestry,  the  plain  tiff  was  ooteotttiedt? 
compensation,  as  s.  68  of  the  Ijands  Claiiaa 
Act  was  not  incorporated ;  and  that  tl>e  vesdy 
was  acting  under  the  acts  of  Creo.  S,  wbiA 
were  not  repealed  by  the  Metropolis  Looi 
Management  Act     Baker  v.  St,    Marj^dms 
{Veetry),  24  W.  R  848 ;  86 L.  T.,  If.  &  1»- 
Exch.  Div. 

Uabllity  of  ▼aatry  to  action  or  InAotaMst/ 

—By  18  &  19  Vict.  c.  120,  vestries  are  re- 
quired to  execute  the  oflSce  of    sorvi^'or  of 
highways  within  their  parishes;  und  S  tbej 
duly  execute  the  same,  and  do  not  peraoailiy 
interfere,  they  are  not  liable  to  a  passeo^B- 
for  an  injury  caused  to  him  bj  a  heap  of 
paving-stones  having  been  negligently  left  oa 
the  road  by  the  workmen  employed  by  tbe 
acting  snrveyor.    Eblliday  v.  81.  Leoaar^ 
BhoredUek  (Je9try\  11  O.  B.,   N.   8.  199; « 
Jur.,  N.  S.  79;  80  L.  J.,  0.  P.  861:  9  W.  K 
694. 

A  declaration  alleged  negligence  on  tbepirt 
of  a  vestry  in  not  repairing  a  comrooo  hi^ 
way,   whereby  the  plaintiff  suffered  speail 
damage  by  injury  to  his  horse: — Held,  that, 
although  the  18  &  19  Vict.  c.  120.  traosferrrf 
the  duties  of  surveyors  to  vestries,  yet  it  did 
not  put  an  end  to  the  liability  of  pannes  to 
indictment,  and  therefore  an  action  does  not 
lie  against  the  vestries  for  non-repair.    P^^ 
sons  V.  Bethnal  O^reen  (Vestry),  17  L.  T.,  ^- 
8.  211;  16  W.  R  85;  87  L.  J.,  C.  P.  62;  8L 
R.,  C.  P.  66. 

In  the  absence  of  negligence  on  its  part,  t 
vestry  or  a  local  board  is  not  responsible  for 
any  injury  resulting  to  an  individual  from  the 
disrepair  of  a  sewer.  Hammontl  v.  St,  Panerss 
(Vestry),  9  L.  R.,  C.  P.  816;  48  L.  J.,C.P. 
157;  30  L.  T.,  N.  8.  296;  22  W.  R.  826. 

The  Metropolis  Local  Management  Act,  18 
&  19  Vict.  c.  120,  s.  72,  imposes  upon  the 
vestry  or  local  l>oard  the  duty  of  properly 
cleansing  the  sewers,  vested  in  them  by  the 
act.  Under  the  premises  of  the  plaintiff  was 
an  old  drain  which,  by  reason  of  other  hoQaei 
draining  into  it,  had  become  a  sewer.  This 
drain  having  become  choked,  the  soil  there- 
from flowed  into  the  cellar  of  the  pUintif,  ft 
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^aa,  and  did  dftma<ife.  In  an  action 
&«t  the  vestry,  founded  upon  a  breach  of 
uty  imposed  upon  them  by  s.  72,  but  not 
g  negligence,  the  jury  found  that  the 
m»'t:<sncc  of  the  drain  was  unknown  to  the 
;  that  its  existence  might  have  been 
n  to  them  by  the  exercise  of  reasonable 
i  and  inquiry;  but  that  the  obstruction  of 
l^e  43min  was  unknown  to  the  vestry,  nnd 
\«>v&ld  not  by  the  exercise  of  reasonable  care 
.Mi.'^cs  been  known  to  them: — Held,  that  upon 
tliesc  findings  the  vestry  was  entitled  to  the 
v^T^ict ;  and  that  the  declaration  disclosed  no 
0&VL8C  of  action.     /  b. 

nrho  provisions  of  25  &  26  Vict.  c.  102,  s. 

1D6,  requiring  one  month^s  notice  to  be  served 

l>cf  ore  instituting  any  proceeding  against  the 

^h^ctropolitan  Board  of  Works  or  any  district 

1>os%rd  in  respect  of  anything  done  or  intended 

to  be  done,  undct their  parliamentary  powers, 

<io  not  affect  the  right  of  a  riparian  owner, 

"^^lif^se  stream  is  being  polluted  by  the  drainage 

Tvorks  ofii  district  board,  to  summary  relief  by 

\t\  junction.   Att.  Oen,  v.  Hackney  Local  Boards 

20   L.  R.,  Eq.  626;  44  L.  J.,  Chanc.  545 -V. 

C.  B. 

The  authority  over  sewers,  and  the  drain- 
age powers  given  by  parliament  to  local 
'board.<f,  do  not  authorize  the  committal  of  a 
nuisance  by  the  boards  in  their  exercise  of 
Buch  powers.     lb. 

By  the  Metropolis  Management  Act,  1855, 
18  «&  10  Vict  c.   120,  s.  42,  the  vestry  of  a 
parish  is  constituted  a  body  corporate,  with 
power  to  sue  and  liability  to  be  sued.     By  s. 
125,  vestries  ore  required  to  employ  a  suffi- 
cient number  of  persons,  or  to  contract  with 
any  company  or  persons  for  removing  all  dirt, 
ashes,  rubbish  and  filth  within  their  parishes. 
The  guardians  of  a  union  were  possessed  of  a 
workhouse  situate  within   the  parish.     The 
vestry  refused  to  remove  from  it  the  dirt, 
ashes,  rubbish  and  filth  there  collected;  the 
guardians  were  in  consequence  obliged  to  re- 
move the  same,  and  thereby  incurred  expense: 
— Held,  that  an  action  was  maintainable  by 
them  to  enable  them  to  recover  from  the 
vestry  the  expense  incurred  by  them  in  re- 
movinor  the  dirt,   ashes,   rubbish,  ond  filth 
from  the  workhouse.     Holbom  Union  (Guard- 
ians) V.  St.  Leonardt  Slwreditch  ( Vestry),  2  L. 
R.,  Q.  B.  Div.  145;  46  L.  J.,  Q.  B.  Div.  86; 
85  L.  T,  N.  8.  400;  25  W.  U.  40. 

As  to  actions  against  district  boards  of 
works, — see  this  title,  IV. ;  against  contract- 
ors, surveyors,  and  others, — ^see  this  title,  VI. 

As  to  powers,  duties,  and  liabilities  of 
metropolitan  and  district  boards  of  works, — 
sec  this  title,  XL,  IV. 

Acting  as  vestryman  without  qualification.] 
A  candidate  for  the  office  of  vestrymon, 
vrhoso  name  does  not  appear  on  the  rate-book, 
cither  as  sole  or  joint  occupier,  is  not  duly 
qunlified  under  the  Metropolis  Local  Manage- 
ment Act,  18  &  19  Vict.  c.  120,  s.  6,  and  is 
li:'i)Ie  to  an  action  for  penalties  under  s.  64. 
G-Mflhew  V.  WiUuims,  26  W.  R.  107;  87  L. 
T.,  N.  S.  454-C.  A. 


The  decision  of  the  inspectors  of  vo|;es  ap- 
pointed under  s.  10  as  to  the  qualification  of 
a  candidate  is  not  final.    /  b. 

The  Metropolis  Local  Management  Act 
Amendment  Act,  19  <&  20  Vict.  c.  112,  s.  4, 
does  not  protect  from  an  action  for  penalties 
any  one  who,  after  acting  as  vestryman  with- 
out qualification,  claims  to  have  his  name  put 
on  the  rate-book  and  pays  the  rate.     lb. 

IV.  District  Boards  op  Works. 

Powers  as  to  management,  taxation  and 
expenditure,  generally.] — The  effect  of  the 
18  &  19  Vict.  c.  120,  is  to  substitute  districU 
for  the  parishes  of  which  they  are  composed, 
for  all  purposes  of  management,  taxation,  and 
expenditure;  not  for  pur|K)sesof  management 
only.  The  rates  leviable  in  the  component 
parishes,  under  the  order  of  a  district  board, 
are  raised  for  the  benefit  of  the  whole  dis- 
trict, though  apportioned  between  the  par- 
ishes; primft  facie,  the  rates  ought  to  be 
apportioned  between  the  parishes  according  to 
their  respective  ratable  value,  and  not  accord- 
ing to  the  outlay  in  them  respectively;  sub- 
ject to  allowances,  at  the  discretion  of  the 
board,  in  cases  falling  within  s.  159.  An 
order  of  a  district  board  on  a  parish,  distin- 
guishing between  the  sums  required  foi 
sewerage  and  for  other  expenses,  is  good, 
under  s.  158,  and  is  final,  if  made  by  the 
board  after  on  impartial  exercise  of  the  discre- 
tion given  to  it  by  s.  159;  the  decision  of  the 
board,  so  arrived  at,  as  to  the  amount  proper 
to  be  required  from  a  parish,  being,  even  if 
erroneous,  conclusive.  St.  Botolpk,  Aldgate, 
V.  Whitechapd  Board  of  Works,  8  EL  &  £1. 
89:  6  Jur.,  N.  S.  1073;  29  L.  J.,  M.  C.  228; 
8  W.  R.  691. 

When  an  order  of  the  Metropolitan  Board 
of  Works  has  been  made,  under  18  «&  19 
Vict.  c.  120,  8.  140,  ordering  that  the  whole 
of  a  street  situate  in  more  than  one  district 
should  be  under  the  exclusive  management  ot 
one  particular  vestry,  and  that  vestry  makes 
an  order  upon  one  of  the  other  districts  for 
contribution  towards  the  expenses,  if  the 
order  is  good  on  the  face  of  it,  the  only  mode 
of  appeal  open  to  the  district  is  by  contesting 
the  propriety  of  the  assessment  at  the  audit ; 
and  the  court,  on  a  return  to  a  mandamus 
ordering  the  payment  of  the  sum  assessed, 
will  not  go  into  the  matter,  but  grant  a 
peremptory  mandamus.  Beg.  v.  Strand  Dis- 
trict Board  of  Works,  4  B.  &  S.  526 ;  33  L.  J., 
M.  C.  83;  affirmed  on  appeal,  4  B.  &  8.  551 ; 
33  L.  J.,  Q.  B.  299;  11  L.  T.,  N.  8.  183;  12 
W.  R  828— Exch.  Cham. 

A  board  of  works  passed  a  resolution  that 
a  road  should  be  repaired,  and  having  done 
so,  divided  it  into  four  sections,  making  a 
separate  estimate  for  each  section,  and  appor- 
tioning the  rate  to  pay  the  expenses  of  eaeh 
section  on  the  owners  of  property  situate 
therein:— Held,  this  apportionment  of  the 
expenses  was  not  warranted  by  18  &  19  Vict, 
c.  120,  s.  105,  and  25  &  26  Vict.  c.  102,  ss. 
77,  112,  and  that  the  board,  having  repaired 
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i\u'.  whole  of  the  road,  should  have  made  one 
gj.icral  uu*\  entire  appoi'lioiimeDt  on  all  the 
owners,  Whitchureh  v.  Fulham  Board  of 
WorU  1  L.  U.,  Q.  B.  233;  12  Jur.,  N.  8. 
u.,j;  ;5ri  L.  J.,  M.  C.  145;  14  W.  R.  277;  13 
L.  T.,  X.  S.  631. 

At  tbo  tirac  of  the  paasiog  of  the  18  &  10 
Vict.  c.  120,  there  was  an  ancient  parish 
called  the  precinct  of  the  Old  Tower  Without, 
adjacent  to  the  Tower  of  London,  and  between 
that  parish  and  certain  parishes  in  the  city 
of  London,  an  extra-parochial  place  called 
Great  Tower- 1  nil,  in  the  county  of  Middlesex, 
and  partly  in  the  city  of  London.  Great 
Tower- hill,  for  paving  and  lighting  purposes, 
was  vested  in  trustees  under  a  local  act,  who 
hail  power  to  make  rates.  By  18  and  19 
Vict  c.  120,  8.  90,  all  the  powers  of  trnstees 
under  local  acts  in  relation  to  paving,  lighting, 
Ac.,  any  parish  in  schedule  B.  are  to  cease  to 
be  so  vested,  and  to  become  vested  in  the 
board  of  works  for  the  district.  In  schedule 
B.,  part  1,  the  Whitechapel  district  of  works 
is  to  include  '^  Tower,  district  of."  There  was 
DO  known  district  of  that  name: — Held,  that 
it  was  intended  to  include  within  the  dcscrip- 
ti(m  **  Tower,  district  of,"  as  well  the  area  of 
Great  Tower  hill  as  the  parish  of  the  precinct 
of  the  Old  Tower  Without;  and  that  since 
the  18  &  19  Vict.  c.  120,  the  power  of  trustees 
under  the  local  act  had  ceased.  Heg.  v.  Great 
Tower- fiiU  {Trusteea),  14  L.  T.,  K.  S.  792— 
Q.  B. 

Powers  as  to  drainage.] — A  metropolitan 
district  board  of  works  has  not  authority 
under  18  &  19  Vict  c.  120,  to  lay  down  any 
general  or  arbitrary  rule  requiring  owners  or 
occupiers  of  houses  situate  within  its  district 
to  convert  privies  into  water-closets.  Tinkler 
V.  WanlHworth  District  Board  of  Works,  2  Dc 
G.  &  J.  201;  4  Jur.,  N.  8.  298;  27  L.  J., 
Chanc.  342. 

A  district  board  of  works  made  an  ex  parte 
order  on  a  party  to  turn  into  water-closets  the 
privies  attached  to  cottages  belonging  to  him, 
and  on  his  failing  to  do  so,  they  proceeded  to 
enter  upon  the  premises  for  the  purpose  of 
doing  it  tliemRclvcs.  The  order  appeared  to 
have  been  mado,  not  with  regard  to  the  state 
of  this  particular  property,  but  in  consequence 
of  a  previous  determination  to  substitute 
water-closets  for  privies  throughout  the  dis- 
trict:— Held,  that  the  board  was  exceeding 
its  statutory  powers,  and  ought  to  be  restrained 
fr«)m  entering  on  the  property  for  the  purpose 
of  making  the  alteration.     /5. 

The  metropolitan  board  of  works  con- 
itructed  a  sewer  on  the  high  road,  and  the 
Lewisham  District  Board  made  a  branch 
sewer  running  into  it.  The  combined  effect 
of  the  two  was,  to  drain  an  ornamental  pond 
and  rivulet  on  the  adjoining  lands  of  the 

£  lain  tiff:— Held,  first,  that  neither  of  the 
oards  was,  in  respect  to  the  diversion  of  the 
water,  to  be  treated  as  clothed  with  the 
rights  or  obligations  of  adjoining  land-owners. 
Stainton  v.  Woolryeh,  23  Beav.  225;  3  Jur., 
K.  &  257;  26  L.  J.,  Chanc.  800. 


Held,  secondly,  that  they  liad  not  ei 

their  statutory  right,  so  as  to    be  liable  o 
restrained  by  injunction.       76. 

Held,  thirdly,  that  if  either  of  the 
was  producing  injury  to  tlie  plaintiff  by 
unskillful  or  improper  constxuction  of 
sewer,  the  couit  would  Interfere  to  pi< 
it.     Ih. 

Held,  fourthly,  that  such    ncit   being 
case,  the  rights  of  the  plaintiil  Ts^ere  llniii 
to  a  claim  for  compensation   uuder  11  Jb 
Vict,  c.  112,  8.  50,  aud  18  &  19  Vict,  c 
s.  86.     lb, 

A  vestry,  in  exercise  of  the  powers  given 
19  &  20  Vict.  c.  120,  8.  76,  served  the  pIiiBfi«| 
iff  with  a  notice,  requiring  iilm,  la  the 
struction  of  the  drainage  to   certain 
which  were  being  erected  by  him  io  iharda^] 
trict,  to  use  stoneware  pipes  of  the  best  qul- 
ity.    Tlic  plaintiff  used  pipes  of  the  ATl€>fcrd| 
manufacture,  as  coming  within    tbc  dcscrip- 
tion  of  stoneware  mentioned    in   the  notice; 
but  to  them  the  vestry,  who  required  pipes  of 
Lambeth   manufacture,    or    of     manufacta:! 
similar  to  that  of  Lambeth,  to  be  used,  ob- 
jected ;  and  they  refused,  unless  their  requiai- 
tions  were  complied  with,  to  m.'ikc  an  opea- 
ing  into  the  main  sewer  for   his  drainiige. 
The  plaintiff  thereupon   made   the    openhg 
himself,    and    completed    his    drainage  by 
means  of  Aylesford  pipes: — Held,  tliattbeact 
gave  the  vestry  the  right  to  determine  which 
of  the  two  materials  should  be  U2»cd;and  it 
appearing  that  the  evidence  of  scieniific  mea 
as  to  the  comparative  merits  of  the  two  mioo- 
factures  was  conflicting,  refused   to  grant  ai 
injunction,  but  dismissed  the  bill,  with  C03t& 
Austin V,  St,  Mary,  Lambeth  (Vestry),  4  Jur., 
N.  S.  274,  1032;  27  L.  J.,  Chanc.  677— Y.  C 
S. 

The  power  ^ven  by  18  <&  19  Vict  c  120, 
8.  76,  by  which  a  district  board  is  authorized 
to  demolish  a  house,  on  neglect  of  the  baild- 
er  to  give  seven  days'  notice  of  Ins  intentioa 
to  build,  does  not  empower  the  board  to  de- 
molish the  house  without  first  giving  the  per- 
son guilty  of  the  omission  an  opportunity  of 
being  heard.  Cooper  v.  Board  of  Works  f(ir 
Wandsworth  District,  14  C.  B.,  N.  S.  180;  9 
Jur.,  N.  8.  1165;  82  L.  J.,  C.  P.  185;  11  ^^ 
It  646. 

The  right  to  sue  is  not  taken  away  by  a  H 
giving  a  right  of  appeal  to  the  MetropoUtas 
Board  of  Works.     lb. 

The  18  <fe  19  Vict.  c.  120,  sa.  88  and  8S,  (Io 
not  apply  to  the  case  of  the  mere  removal  of  ft 
buildmg  from  an  adjoining  building  witfaoot 
disturbing  the  party  structure,  and  no  pre- 
vious notice  under  the  act  need  in  sttch  gim 
be  given.  Major  v.  Park  Loom  Oompatsjf^  8  L 
R,  Bq.  463;  14  L»  T.,  N.  S.  648—V.  C.  W. 

As  to  sewers,  in  general,  and  metiopolitui 
sewers  before  the  Metropolis  Managrmeot 
Acts,— *see  Sewers;  as  to  powers  of  Metro- 
politan Board  of  Warks, — see  this  title,  II 


Apportionment  and  recovery  of  ezpesiai 
of  drainage,  paving,  and  other  works.]— X 
held  premises  under  a  lease,  with  acovcnint 
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to  pay,  bear  and  discharge  '*  nil  such  par- 
liamentary, parocliial  and  county,  district  and 
occasional  levies,  rates,  assessments,  taxes, 
charges,  impositions,  contributions,  burdens, 
duties  and  services  whatsoever,  as  during  the 
term  should  be  taxed,  assessed  or  imposed 
upon  or  in  respect  of  the  premises,  or  any  part 
thereof.''  He  granted  an  under-lease  (at  a 
rack-rent)  to  B.,  the  latter  covenanting  *'that 
the  covenants,  conditions  and  agreements 
contained  in  the  original  lease,  on  lessee's  part 
to  be  performed  and  observed  (except  the 
covenants  to  pay  rent  and  to  insure),  should 
during  the  continuance  of  the  demise  be  per- 
form<»  and  observed  by  him:" — Held,  that 
B.  was  liable  for  the  expense  of  drainage 
works  done  upon  the  premises  under  the 
authority  of  the  18  &  10  Vict.  c.  120.  Stoeet 
V.  Seaffer,  2  C.  B.,  N.  S.  110;  8  Jur.,  N.  S. 
588. 

A  wall  had  been  erected  from  time  immcmo- 
riiil  on  land  adjacent  to  a  tidal  river,  and  it 
kept  out  from  such  land  the  river  at  iiigh 
wuter,  the  land  being  drained  into  the  river 
by  drains  at  a  considerable  distance  from  the 
wall.  Before  18  &  19  Vict.  c.  120,  the  wail 
was  within  the  jurisdiction  of  the  Metropolitan 
Commissioners  of  Sewers,  and  it  was  within 
a  district  mentioned  in  the  schedule  B.  K., 
the  occupier  of  the  land  on  which  the  wall 
stood,  cut  away  part  of  the  wall,  and  built 
houses  thereon,  without  tlie  consent  and  in 
Tiolation  of  the  express  prohibition  of  the 
board  of  works  of  the  district.  The  board 
demolished  the  houses,  reinstated  the  wall, 
and  claimed  the  expenses  from  K. : — Held, 
that  the  wall  was  a  sewer,  and  that  the  dis- 
trict board  was  entitled  to  claim  the  expenses, 
under  ss.  68,  204.  Pcfplar  Board  of  Works  v. 
Knight,  £1,  Bl.  &  El.  408;  5  Jur.,  N.  S.  106; 
28  L.  J.,  M.  C.  37. 

Held,  also,  that  the  board  might  recover 
these  expenses  under  s.  76,  although  no 
foundation  for  the  houses  had  been  dug  out, 
but  they  were  simply  erected  on  the  surface  of 
the  gnmnd.    Jb, 

K.  had  applied  for  permission  to  the  dis- 
trict board  of  works,  and  had  in  his  corres- 
pondence with  them  treated  the  matter  as  ex- 
clusively within  their  jurisdiction,  and  the 
Metropolitan  Board  of  Works  had  not  inter- 
fered or  exercised  any  jurisdiction  over  the 
wall: — Held,  that  it  was  not  competent  to  K. 
to  resist  the  claim  of  the  district  board,  on 
the  supposed  ground  that  the  statute  vested 
the  wall  in  the  Metropolitan  Board  of  Works. 
Jb. 

The  words  '<  now  street,"  as  used  in  the 
Metropolis  Management  Acts,  18  <&  10  Vict 
c.  120,  8.  105,  and  25  &  26  Vict.  c.  102,  s.  77, 
include  a  new  street  in  the  ordinary  and  pop- 
ular sense  of  the  term.  Pound  v.  Plnmstea  I 
Board  of  Work*,  7  L.  R,  Q.  B.  183;  41  L.  J., 
M.  C.  61;  25  L.  T.,  N.  8.  401;  20  W.  K.  177. 

Therefore,  a  country  Inne,  which  w:is 
bounded  by  hedges  and  fields,  and  was  re- 
paired by  the  parish  time  out  of  mind,  becomes 
a  new  street  within   the  meaning  of  tliosc 

Vol.  at -29 


statutes,  when  houses  are  built  along  the  sides 
of  the  bine.    lb. 

The  Metropolis  Maniigemrjtit  Amendment 
Act,  1802,  s.  77,  provides  tiint  where  any  vestry 
or  district  board  shall  have  paved  any  new 
street,  the  owners  of  the  land  bounding  or 
abutting  on  such  street  shall  be  liable  to  con- 
tribute to  the  expense  of  ]).iving  the  same: — 
Held,  that  the  words  'Maud  bounding  oi 
abutting  on  such  street*'  include  the  soil  of 
private  roads  leading  out  of  a  new  street.  lb. 

Prior  to  the  Metropolis  Management  Act, 
1855,  an  ancient  highway,  which  was  a  coun- 
try lane,  and  had  been  rep  di*ed  by  the  parish 
from  time  out  of  mind,  existted  in  a  district 
within  the  act;  after  the  passing  of  that  stat- 
ute, and  before  the  passing  of  the  Metropolis 
Mamagcment  Amendment  Act,  1862,  twenty- 
one  houses  were  built  along  the  side  of  the  lane, 
several  of  which  belonged  to  P. ;  afterwards 
ninety  houses  were  built  along  the  sides  of  the 
lane.  N.  was  the  owner  of  the  soil  and  freehold 
of  five  new  private  n)ads  leading  out  of  thu 
lane ;  but  hu  had  no  exclusive  occupation  oi 
possession  of  them: — Held,  that  the  lane,  aftei 
the  erection  of  the  houses,  became  a  new 
street  within  the  meaning  of  the  acts;  that  P. 
and  N.  were  the  owners  of  land  bounding  or 
abutting  thereon,  and  that  they  were  liable 
to  contribute  to  the  expense  of  paving  the 
same.     lb, 

A  contribution  to  the  costs  of  paving  streets 
under  18  &  10  Vict.  c.  120,  s.  105,  and  25  & 
26  Vict.  c.  102,  s.  77,  may  be  recovered  from 
the  mort;;2igee  in  possession  of  the  adjoining 
property  as  owner,  notwithstiinding  that  an- 
other person  was  owner  of  the  property  at  the 
date  at  which  the  improvement  was  resolved 
upon.  Plfimntead  Ihttrd  of  Work$  v.  Planet 
BaUding  SocUiy,  2J  W.  U.  77— Exch. 

Under  18  &  10  Vict.  c.  120,  s.  105,  the 
vestry  or  district  board  of  a  pari:$h  or  district, 
after  having  once  compel L*d  the  owners  of 
the  houses  forming  a  new  street,  to  pay  the 
cost  of  providing  and  laying  the  pavement,  is 
bound  for  the  future  to  keep  it  in  repair,  and 
this  obligation  may  be  enforced  by  mandamus. 
Beg.  V.  ILtekiiey  Board  of  Worka^  42  L.  J.,  M. 
C.  151;  8L.  U.,  Q.  B.  528. 

A  board  of  works,  acting  under  the  powers 
of  tlie  18&  10  Vict.  c.  120,  s.  105,  paved  and 
^Za^^  ^  ^^^^  Street,  charging  the  expense 
on  the  adjoining  owners.  Tiie  board  after- 
wards neglected  to  repair  the  ro:ui,  on  the 
ground  that  the  barrier  had  l>ecn  erected 
upon  it  by  the  owner  of  the  soil : — Held,  that 
the  board,  having  exerci;$ed  their  power  t> 
pave  a  new  street  at  tlu  ex[)ense  of  the  a  I- 
joining  owners,  was  liound  to  keep  it  in 
repair,  nnd  that  the  obstruct ioa  by  the  owner 
of  the  soil  did  not  exonerate  the  board  from 
the  performance  of  such  <liity.     //;. 

The  assessments  for pavi;ig expense's appir- 
tioned  by  the  vestry  nr  di-ttrjct  bo.ird  under 
18  &  10  Vict.  c.  120,  s.  106,  and  25  &  26 
Vict.  c.  103,  s.  77,  are  a  charge  upon  the 
premises  in  respect  of  which  they  arc  assessed ; 
and  the  amount  may  be  recovcrcil  from  the 
futuro  owners  of  such    premi:ies,    although 
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there  has  been  no  nrrangcment  to  accept  pay- 
ment by  installments.  Plunutead  Board  of 
Win'ksY.  Ingoldby,  8  L.  R.,  Exch.  63;  42  L. 
J.,  Exch.  50;  21  W.  R.  77;  27  L.  T.,  N.  8. 
656;  affirmed,  8  L.  R.,  Exch.  174;  42  L.  J., 
Exch.  186;  21  W.  R.  817;  20  L.  T.,  N.  S.  875 
— Exch.  Cham. 

An  owner  of  houses  occupied  land  bound- 
ing or  abutting  on  a  new  street,  which  a 
(>oard  of  works  had  paved  under  18  &  10 
Vict.  c.  120,  8.  105,  and  sewered  under  25  <Sb 
26  Vict.  c.  102,  8.  52.  Among  other  items 
which  the  board  had  apportioned  to  his  con- 
tribution were  costs  of  collecting  apportioned 
amounts,  of  survey  plan  and  obtaining  names 
of  owners,  and  of  filling  up,  printing,  adver- 
tising and  serving  notices.  These  sums  were 
all  paid  to  persons  employed  for  the  purpose, 
and  not  board's  servants,  although  they  had 
in  their  employ  a  surveyor  and  a  clerk,  and 
payments  were  requested  at  their  office.  The 
owner  of  the  houses  occupied  the  land  under 
A  building  agreement,  by  which  the  owner  of 
the  land  agreed  to  demise  to  the  owner  of 
the  houses  or  his  nominees  the  several  pieces 
of  land  upon  which  he  was  to  build,  as  the 
houses  and  buildings  res|)ectively  became 
erected  and  covered,  for  eighty  years,  at  the 
rent  of  a  peppercorn  for  two  years,  and  of  sums 
increasing  every  year  up  to  3642.  in  the  sixth 
and  following  years.  He  was  to  be  considered 
as  holding  the  undcmised  portion  on  the 
terms  of  the  leases.  There  was  a  power  of 
re-entry  upon  non-completion  of  the  building 
covenants.  The  houses  at  this  time  were  in 
every  stage  of  building  progress,  and  some 
had  been  demised  to  other  ixirsons  at  defend- 
ant's nomination: — Held,  that,  with  the  ex- 
ception of  the  houses  demised  to  other  per- 
sons, ho  was  liable  as  owner  of  all  the 
premises,  and  that  the  above  items  were 
mcidental  costs  and  charges  within  25  &  26 
Vict.  c.  102,  8.  77.  Poplar  Board  of  Work% 
V.  Lode,  29  L.  T.,  N.  8.  915— Q.  B. 

A  land  company,  being  owners  of  lands  in 
1863,  laid  them  out  for  building  purposes, 
and  made  roads  and  ways  across  them ;  and 
nearly  the  whole  of  the  estate  was  sold  in  lots 
to  different  purchasers,  and  conveyed  to  them 
by  metes,  bounds,  and  admeasurements  set 
forth  on  colored  plans  attached  to  the  con- 
veyance. Each  lot  had  a  frontage  upon  one 
of  the  roads.  The  roads  had  been  dedicated 
to  the  public,  as  far  as  any  act  of  the  land 
company  could  do  so,  but  no  proceedings 
were  taken  to  make  them  repairable  by  the 
parish.  The  board  of  works  of  the  distiict 
from  time  to  time  paved  the  new  streets 
formed  by  the  houses  on  the  estate,  and  ap- 
portioned the  costs  among  the  owners  of 
houses  forming  the  streets  and  the  owners  of 
land  bounding  and  abnttin^  on  the  street; 
and  in  so  doing  they  nssessea  the  land  com- 
pany in  respect  of  the  new  streets  and  roads, 
where  boundiu'X  or  a'mtting  on  the  sides  or 
ends  of  the  streets  paved,  as  lands  ubuttin;]^ 
on  those  streets,  under  25  &  26  Vict.  c.  102, 
A.  77: — Held,  that  assuming  the  soil  of  the 
roads  to  be  i it  the  land  company,  they  were 


improperly  charged  under  C5  &  26  Vict  t 
102,  a.  77;  for  that  they  were  not,  in  resptd 
of  the  roads  which  had  been  inevoeaii^ 
dedicated  to  the  public,  i  lie  ownrrs  of  ha^ 
witliin  the  meaning  of  tlukt  section  sad  ik 
250  of  18  &  19  Vict.  c.  J20.  PlsmMui 
Board  of  Wori-n  v.  British  JOand  CompVff,  10 
L.  R,  Q.  B.  203;  44  L.  J.,  Q.  B.  38;  »  It 
tt.  034;  82  L.  T.,  N.  8.  04— Exch.  Ghia.; 
revei'sing  the  jud fluent  of  the  Qnecn's  BesA, 
10  L.  R.,  Q.  n.  16;  31  L.  T.,  N.  a  752;  3 
W.  R.  183. 

When,  within  the  metropolis,  as  de6oedl|^ 
18  &  19  Vict.  c.  120.  8.   250,    a   new  etmt  if 
paved  for  the  fii*st  time,  the  vestry  or  disttkt 
board   executing   the   work    canned  at  their 
discretion  charge  the  cost  u;>oii  the  geseia! 
mte  under  ss.  96,  98;  they  arc  Ix^and  tocbar^ 
the  expense  of  laying  ttie  pavement  upon  tte 
owners  of   the  adjoining  houses   and  had, 
under  s.  105,  as  varied  by  25   Jfc  90  Vict.  e. 
102,  s.  77.     J)ri/d€n  v.  Putruy   {Or^TfeenX  I 
L.  U.,  Exch.  Div.  223;  84  L.  T.,  K.  ^  »- 
D.  C.  A. 

In  1855  a  road  within  tlH>  metro polis^^ as  ifc- 
fined  by  18  &  19  Vic-t.  c.  120,  s.  350.  ran  be- 
tween an  irregular  line  of  liouses  and  nnrfcet 
gardens  upon  the  south  side,  and  market  gif- 
dens  upon  the  north.     Between  that  yrariid 
1874,  a  continuhus  line  of  Ifo^ises  was  binlt 
along  the  north  side,  and  several  lionscsafeay 
the  south.     TIk;  district  board,  withfo  whose 
jurisdiction   the  road   lay,   in   1874  paved  a 
footpath  by  the  side  of  the  road,   and  (sdd 
for  the  cost  of  the  work  under  18  &  19  Trtt 
c.  120,  88.  96,    98,  cmt  of  the   gcneml  rate 
levied  upf>n  the  inhabitants : — llehh  Gtst^  that 
between  1855  and  1874  the  road  had  b«M*ine 
a  new  sti-eet  within  18  &  19  Vict.  c.  12*,  i 
105.     lb. 

Held,  secondly,  that  the  district  board  lja^ 
no  power  to  charge  the  cost  of  pnvioj^  the 
footpath  upon  the  general  rate,  but  tliat  it  wm 
compulsory  uix)n  them  to  obtain  payment 
from  the  i)wners  of  the  adjoining  houses  sod 
land,  under  that  section,  as  varied  by  £5  & 
26  Vict.  c.  102,  s.  77.     lb. 

S.  was  the  owner  of  a  piece  of  land  iifM 
which  streets  had  been  laid  out  mnoo  the  Trh 
of  August,  1862;  bniUUng  land  not  beloagins 
to  him  *x>unde(l  and  abutted  u{iou  Uie  efld^« 
all  the  streets  except  one,  'vihich  termiDatodat 
a  cemetery.  Tlie  district  board  of  works  laid 
down  sewers  in  the  streets  ami  apportioacd 
the  whole  of  the  cost  between  S.,  his  tcoants. 
and  the  ownei*s  <»f  the  cemetery.  Sewer  rates 
had  for  many  years  been  levied  in  respect  of 
the  houses  upon  his  land,  although  no  sever 
had  previously  existed  in  the  streets  thereoa: 
—Held,  that  ihe  word  street,  in  25  &  20  Vict 
c.  102,  s.  5:1,  included  new  streets  as  defined 
by  8.  112,  as  well  as  old  streets,  that  s.  5idid 
not  apply,  and,  therefore,  that  the  apportioo- 
ment  was  invalid,  as  it  did  not  provide  that  a 
p!>rtion  of  the  cost  of  the  sewers  slionld  bcd^ 
frayed  I  »y  t h  c  I  )nard  out  o f  the  sewers  rate  levied 
in  their  district.  Sheffield  y.  Fnlham  Bari 
of  Works,  1  L.  H.,  Exch.  Dir.  395— D.  C.A. 

Semble,  that  even  if  a.  52  liad  been  appli* 
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cable,  the  apportionment  would  ha^e  been  in- 
Talid,  since  it  did  not  charge  any  portion  of 
the  cost  of  the  sewers  upon  the  owners  of  the 
building  land  bounding  and  abutting  upon  the 
ends  of  the  streets.    lb. 

Q.,  within  the  limits  of  the  Metropolis 
Management  Acts,  and  with  the  sanction  of 
the  Metropolitan  Board  of  Worka,  constructed 
a  sewer  for  the  drainage  of  a  road,  in  which 
he  owned  certain  houses,  and  which  was  a 
new  street  within  the  meaning  of  the  above- 
mentioned  acts.  Afterwards  tlie  district 
board  took  up  the  sewer  constructed  by  G.,  and 
in  its  place  laid  down  another  for  the  drain- 
age of  the  neighborhood : — Held,  that  he  was 
not  liable  to  pay  any  portion  of  the  cost  of  the 
sewer  laid  aown  by  the  board.  Fulham 
Board  of  Works  v.  Goodwin,  1  L.  R,  Exch. 
Div.  400;  85  L.  T.,  N.  8.  007— D.  C.  A. 

The  principle  on  which  the  expenses  of 
paving  a  new  street  have  been  apportioned 
among  the  adjoining  owners  by  a  district 
Inmrd,  pursuant  to  18  &  10  Vict.  c.  1^,  s. 
105,  and  25  &  26  Vict.  c.  102,  s.  77,  caonot 
be  questioned  before  any  tribunal.  Neabitt  v. 
Oreenwieh  Board  of  Works,  10  L.  R.,  Q.  B. 
465;  44  L.  J..  M.  C.  119;  82  L.  T.,  N.  S. 
762 ;  24  W.  R  223. 

When  within  the  metropolis  a  road  has  be- 
come a  new  street  within  the  Metro|)olis 
Management  Act,  1855,  18  <&  19  Vict.  c.  120, 
s,  105,  and  the  district  board  has  improperly 
charged  the  cost  of  paving  the  footpath  of 
such  new  street  upon  the  general  rate  of  the 
parish  in  which  it  is  situated,  the  court  will 
order  the  district  board  to  restore  to  the  gen- 
eral rate  the  amount  so  expended,  and  to  levy 
the  same  upon  the  owners  of  the  adjoining 
bouses  and  land,  as  provided  by  that  section, 
as  varied  by  s.  77  of  the  Metropolis  Manage- 
ment Amendment  Act,  1862,  25  <&  26  Vict. 
c.  102.  Att.  Oen,  v.  WaJuUworth  District 
Board  of  Works,  6  L.  R,  Ch.  Div.  539;  46  L. 
J.,  Chanc.  Div.  771— R 

lilablUty  to  actions.] — An  action  upon  a 
contract  for  cleansing  the  streets  of  a  parisli, 
entered  into  by  the  trustees  under  a  local  act, 
is,  by  virtue  of  18  &  19  Vict.  c.  120,  ss.  29, 
98,  94,  95,  properly  brought  against  the  dis- 
trict board.  JSinnott  v.  Whiteehapsl  Board  of 
Works,  8  C.  B.,  N.  8.  074;  4  Jur.,  N.  S.  263; 
»7  L.  J.,  C.  P.  177. 

And  an  action  lies  against  a  board  of  works 
for  not  keeping  a  sewer  cleaned,  whereby  it 
became  clioked  up,  and  tlie  overflow  there- 
from ran  into  the  plaintiff^s  premises.  Afeek 
T.  Whiteehapel  Board  of  Works,  2  F.  &  P. 
144-Wilde. 

A  local  board  of  works,  in  executing  drain- 
age works  in  its  district,  polluted  a  stream, 
"which  in  its  onward  course  flowed  through 
the  plaintifTs  land,  out  of  the  district,  and 
by  such  pollution  caused  an  injury  to  the 
plaintiff: — Held,  that  his  remedy  was  by 
action,  and  not  under  the  romprnsation 
clauses  of  the  18  &  19  Viot.  c.  I'iO,  the  local 
board  not  halving  any  power  to  foul  a  stream 
belonging  to  other  persons.     Cator  v.  Lewis' 


ham  Board  of  Works,  5  B.  &  9.  115;  11  Jur., 
N.  S.  840;  84  L.  J.,  Q.  B.  74;  18  L.  T.,  N. 
S.  212;  18  W.  R  254— Exch.  GImm. 

As  to  actions  agminst  metropolitan  vestries, 
^— see  this  tvjblc.  III. ;  against  contractors,  sur« 
veyors  and  others, — see  this  title,  VI. 

As  to  powers,  duties  and  liabilities  of  me- 
tropolitan board  of  works  and  vestries, — see 
this  title,  II.,  III. 

V.  Metropolitan  Buildings. 

SUtntes.]— 18  &  10  Vict.  c.  123,  '^The 
Metropolitan  Buildin.i?  Act.  1855/*  (amended 
bt/  28  <6  24  Viet,  e.  52,.  **  The  Metropolitan 
Building  Act  (Amendment),  1860  "),  repeals 
7  eft  8  Viet,  c.  84,  except  m,  54  to  68,  and.  9 
<ft  10  Vict.  e.  5,  and  reg'ihites  tite  construction 
and  use  of  buildings  in  the  metrttpolin  and  its 
neighborhood. 

The  7  &  8  Vict.  c.  84,  repealed  so  much  of 
the  14  Geo.  3,  c.  78,  as  related  to  the  regula- 
tion of  buildings  and  purty-walls  within  the 
cities  of  London  and  Westminster:  which  act, 
as  regarded  most  of  itM  clauses,  was  an  act 
of  a  local  and  |)ersonai  nature.  Richards  v. 
Easto.  3  D.  &  L.  6ir.:  15  M.  &  W.  244;  10 
Jur.  695;  15  L.  J.,  Exclu  103. 

8  &  4  Vict.  c.  85,  I'tgnlntes  tlie  construction 
of  chimneys. 

By  32  &  83  Vict.  c.  82,  The  Metropolitiin 
Building  Act,  1869,  s.  4,  the  powers  given  by 
Part  II.  of  the  Metropolitan  But/ding  Act,  1855, 
to  the  commissioners  of  jwlice  of  the  metroptilis, 
with  respect  to  the  survey  of  and  securing  and 
notice  respecting  structures  %n  a  dangerous  state, 
and  to  taking  down,  securing,  or  repairing  such 
structures,  and  to  the  recovery  of  the  cxjtenses 
tliereof  and  to  the  appointment  of  persons,  and 
making  of  regulations  for  carryiTig  into  execu" 
tion  Part  11.  of  the  act  relating  to  such  strue^ 
tures,  sJiall  on  the  Ist  of  October,  1869  {by  s.  2), 
be  tranjf erred  to  and  test  in,  and  may  Ijc  «wr- 
eised  by  the  Metropolitan  Board  of  Works; 
and  the  expressum,  **  The  Commissioners^* 
throughout  the  said  jmrt  {so  far  as  regards 
structures  situate  within  the  limits  of  tfie  said 
act,  and  7wt  within  the  city  of  Fjondon)  shall 
mean  the  Metropolitan  Board  of  Works, 

By  s.  5,  all  payments  directed  by  Part  11.  of 
the  IMroptditan  Building  Act,  1855,  as  amended 
by  the  act,  to  Ite  made  Ity  ttis  MetrojMtan  Board 
of  Works  in  respect  of  any  structure  sitfiate 
within  the  limits  of  that  act^  and  not  within 
the  city  of  London ;  and  all  expenses  incurred 
by  the  board  in  carrying  into  execution  Part  IL 
of  the  act^  shall  l>e  deemed  to  be  part  of  their 
expenses  in  carrying  into  execution  the  said  act, 
and  shnJl  lie  raised  and  prUd  nceonlingly. 

All  payments  directetl  by  Part  IL,  as 
amended  by  this  act^  to  lie  made  to  the  Metropoli- 
tan Board  of  Works,  sludl  Ite  m/ide  in  the  same 
manner  in  which  jniyments  are  made  to  the 
Bmrd  in  the  ordinary  eo'trse  of*  their  business, 

84  (&  35  Vict.  c.  30,  amends  the  Metropolitan 
Buildings  Act,  1855.  by  adding  to  its  exemptions 
the  Iniililings  of  the  New  Foreim  Gattle  Market' 
on  the  site  of  Deptford  Dockyard,  \ 
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Operation  of  the  lUtutes  generally  |  and 
what  bnildlngB  are  within  their  provitiona.] — 
A  contract  for  the  erection  of  a  building  in 
contravention  of  the  provisions  of  the  Metro- 
politan Building  Act  of  1855,  cannot  be 
enforced.  Stevens  v.  Oourhy^  7  C.  B.,  N.  S. 
»9;  6  Jur.,  N.  S.  147;  27  L.  J.,  C.  P.  1;  1 
L.  T.,  N.  8.  S8;  1  F.  A  F.  498. 

A  structure  of  wood  of  considerable  size 
(sixteen  feet  by  thirteen),  and  intended  to  be 
pernnanently  used  as  a  slinp,  is  a  building, 
although  not  let  into  the  ground,  but  merely 
laid  upon  timbers  upon  the  surface.     Ih. 

By  the  18  ^  19  Vict.  c.  122.  s.  12,  and 
schedule  1,  *' every  building  shall  be  inclosed 
with  walls  constructed  of  hrick,  stone,  or 
other  hard  nnd  incombustible  substance:^' — 
Held,  that  these  words  amount  to  a  prohibi- 
tion against  building  the  wails  of  wood  or 
other  combustible  substance.     75. 

Tlie  rules  of  construction  contained  in  the 
first  schedule  of  the  18  &  19  Vict.  c.  122,  have 
no  reference  to  public  buildings,  which  class 
of  buildings  are  to  be  constructed  as  may  be 
approved  by  the  district  surveyor,  with  an 
appeal,  in  case  of  disagreement  between  him 
and  the  builder,  to  the  Metropolitan  Board  of 
Works.  Reg.  v.  Carruthers^  10  Jur.,  N.  8. 
767;  83  L.  J.,  M.  C.  107;  12  W.  R.  372;  9  L. 
T.,  N.  a  825;  4  B.  &  8.  804. 

A  company,  incorporated  by  and  noting 
under  a  statute,  constructed  its  railway  by  a 
viaduct  formed  of  arches  of  brickwork,  and 
used  the  viaduct  ahd  arches  for  the  railway; 
afterwards  a  spaeo  was  inclosed,  under  an 
archway,  by  building  walls,  with  gates  at 
each  end,  and  constructing  two  stores  in  the 
inclosed*  space.  The  space  so  inclosed  was 
used  by  a  lessee  of  the  company  as  a  stable, 
and  not  for  the  purposes  of  the  railway.  After 
the  passing  of  the  18  &  19  Vict.  c.  122,  altera- 
tions were  made  in  the  inclosing  walls.  The 
district  surveyor  having  claimed  fees  in  respect 
of  such  alterations: — Held,  that  the  fees  were 
not  claimable,  and  the  structure  not  liable  to 
the  operation  of  part  1,  but  exempt,  under  s. 
6,  as  a  building  belonging  to  a  railway  com- 
pany, used  for  the  purposes  of  such  railway, 
under  the  provisions  of  an  act  of  parliament, 
since  the  archway  itself  was  so  used,  and  the 
addition  did  not,  of  itself,  constitute  a  build- 
ing; and  that  this  was  not  the  case  of  an 
alteration  of,  or  addition  to  an  old  building, 
within  s.  9,  that  section  applying  only  where 
the  old  building  is  itself  within  the  operation 
of  the  act.  Bt^er,  In  re,  8  El.  &  Bl.  728;  4 
Jur.,  N.  8.  454:  27  L.  J.,  M.  C.  106. 

A  building  is  not  an  old  building  within 
18  A  19  Vict.  c.  120.  and  18  &  19  Vict.  c. 
122,  8.  8,  unless  the  inclosing  walls  (which 
expression  is  not  satisfied  by  two  mere 
boundary  walls  at  either  side  of  the  ground) 
were  carried  higher  than  tlie  footings  before 
Uie  1st  of  January,  1856.  Tear  v.  Freebody^ 
4  C.  B.,  N.  8.  228. 

A  party  having  erected  a  building  in  con- 
travention of  18  <&  19  Vict.  c.  120,  s.  143,  a 
resolution  of  a  vestry  was  passed,  directing 
their  surveyor  to  demolish  the  poi  tion  which 


encmnched  bcvond  the  line.  The  mirvi-fw 
having  tak«M)  down  tlio  fiiTeiidini;  ImikliBg; 
placed  the  materials  within  a  hoarding  cv tkr 
carriage- way  nnd  afterwurdw  removod  tbca 
ti>  the  parisih  st one-yard.  siikI  drtnined  thns 
there  as  a  security  and  pN*dg^  for  th"e«<i 
and  expenses  of  so  taking  down  the  ImiMi^t^ 
in  the  bona  fide  belief  that  lie  was  entitled » 
to  do  undor  the  ^^solatio^  of  ibe  vestry;  sad 
the  cH*<c  (srttieil  by  an  arbirrat«>r)  ffiand  t^ 
the  plnintiflf  rould  not  Iiave  obtained  tte 
materials  hack  without  paying  the  casts  ^ 
ox|XJu«cs:— flehl,  a  convtTsion.      Jh. 

A  company  >vns  omj»owon»d  by  their  speptj/ 
act  to  widen  a  Iminch  f'f  their  railway  ptsufcir 
through    London,   and   to  build    addiiioaal 
stations.     In  conformity  with    the  potreniD 
given,   the  comjumy  proceeded    tu    erect  s 
station  on  their  land  by  the  side  of  a  \a^ 
way,  within  the  distance  required  to  be  left 
between  buildings  and  highways  in  Los^ra 
by  the  Metropolis   Management    Act.  wlueft 
had  passed  shortly  after  the  special  act  of  the 
company:— Held,  that  the  powers  conferred 
on  tiic  company  liy  their  special  a<-t  weienut 
controlled   by  the  latter  statute,  and  that  the 
company  was  authorized  so  to   bniid  their 
station.     Ijondon  and  BlackwaU  RaHteof  Gfm- 
pany  v,   LhneJwt/ne  District  Board  ff  WMt^  J 
Kay  &  J.  12:1. 

By  a  statute  ]x*ii«sod  prior  to  the  railway  set, 
the  trustees  of  the  particular  highway  htd 
power  to  prevent  any  huilding  being  f/«i^ 
so  near  to  the  road  as  the  station  was  beiss 
built.  The  Metmpotis  Management  Art  »- 
pealed  this  statute,  and  vested  this  autAorjitjr 
in  the  managing  body  thereby  constitated:— 
Held,  that  the  trustees  of  the  roati  must  be 
taken  to  have  been  present  at  the  passiag  of 
the  railway  act,  as  well  as  of  the  metio|iol0 
act,  and  therefore  the  powers  given  by  the 
railway  act  must  prevail.     lb, 

Tlie  25  &  26  Vict.  c.  102,  s.  75,  does  miin^ 
ply  to  ground  formerly  covered  wirb  haild- 
ings,  unless  the  owner  has  rclinqnislHH!  hii 
right  of  rebuilding  on  the  same  site.  Aft^- 
land  V.  Westminster  Local  Board  of  TT^^/f*.  41 
L.  J.,  Chanc.  723;  7  L.  R.,  Ch.  597;  20  W. 
R.  845;  28  L.  T.,  N.  S.  901.  But  see  AVn-T. 
Prtsion  Corporation f  0  L.  R,,  Ch.  Div.  468, 
467. 

If,  therefore,  the  district  board  of  wwto 
threatens  to  proceed  under  s.  75  to  demoliifa 
houses  which  are  being  rebuilt  on  an  old  site, 
on  the  ground  that  they  are  beyond  the  efo- 
eral  line  of  buildings,  it  is  acting  ultii  ^rei, 
and  may  be  restrained  by  the  Court  of  Cbu- 
cery.  In  such  a  case  the  metropolitan  Ixxiri 
ought  to  proceed  under  s.  74,  which  proridtt 
for  compensation  to  the  land-owner&    I^ 

A  railway  company  took  land  covered «itli 
houses,  and  pulled  down  houses  for  the  pur- 
pose of  constructing  their  railway,  ami  thca 
sold  the  land  as  building  ground  :-^Hehl.  (^ 
the  purchaser  had  not  lost  the  right  to  re- 
buila  the  hauaes  on  the  same  site  as  that  (>^ 
cupied  by  the  houses  before  they  wen;  puUcd 
down;  and  that  for  this  purpose  the  yard  of 
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II  house  was  hcM  to  be  cquivnleDt  to  a  house. 

Tlic  corporntion  of  Folkestone  hod  power, 
under  the  Folkestone  Improvement  Act,  1855, 
to  prescribe  the  line  In  which  any  house  to  be 
thereafter  built  or  taken  down  for  the  pur- 
pose of  being  rebuilt  or  altered  should  be 
erected,  on  payment  of  compensation  to 
the  owner  of  any  house  requirea  to  be  set 
back,  and  it  was  also  provided  that  no 
new  street  to  be  thereafter  laid  out  should  be 
of  less  width  than  forty  feet,  inclusive  of  foot- 
ways, and  in  the  case  of  existing  streets, 
houses  to  be  therealter  erected  were  to  be  set 
back  so  as  to  allow  of  a  width  of  forty  feet: 
— ^Held,  that  a  church  was  a  hous(%  and  a  |)er- 
petunl  curate,  in  whom  the  freehold  of  the  site 
was  vested,  under  43  Gleo.  8,  c.  108,  an  owner, 
within  the  meaning  of  the  act.  FoUcesPme 
{Corporation)  t.  Woodward^  15  L.  R.,  Eq. 
159;  43  L.  J.,  Chanc.  782— V.  C.  M. 

A  temporary  church  fronting  to  a  road 
within  the  borough,  less  than  forty  feet  wide, 
having  been  pulled  down  with  a  view  to  erect- 
ing a  permanent  church,  the  corporation  gave 
notice  to  the  clergyman  in  charge  at  the  time  of 
a  resolution  passed  by  them,  that  the  road  on 
^rhich  the  church  abutted  must  be  not  less 
than  forty  feet  wide ;  but  there  was  no  statement 
that  the  additional  width  was  to  be  gained  on 
the  side  on  which  the  church  abutted,  and  the 
street  might  have  been  widened  on  the  side 
opposite  without  removing  any  buildings. 
Afterwards,  but  not  till  the  foundations  of  the 
new  church  had  been  put  in,  the  corporation 
prescribed  a  lino  of  building  which  came 
within  the  limits  of  the  church  as  designed: 
— ^Held,  that  they  were  too  late,  and  could  not 
restrain  tho  erection  of  the  church  in  the 
nuiQoer  in  which  it  had  been  commenced. 
Ih. 

In  s^eral  or  regular  line.] — Buildings 
erected  by  the- commissioners  of  lieutenancy 
of  the  city  of  London,  under  1  Geo.  4,  c.  100, 
fl.  80,  and  17  &  18  Vict.  c.  105,  s.  2,  for  the 
custody  of  the  arms  and  stores  of  the  militia, 
are  within  the  exemption  in  18  &  19  Vict.  c. 
123,  8.  6,  OS  employed  for  her  Majesty^s  use 
or  service;  and  it  is  not  necessary  to  give 
notice  to  the  district  surveyor  before  com- 
mencing the  buildings.  Reg.  v.  Jay^  8  El.  & 
Bl.  460;  4  Jur.,  N.  8.  407;  27  L.  J.,  M.  C. 

By  18  A  10  Vict.  c.  120,  s.- 148,  after  the  Ist 
of  January,  1856,  no  building  is  to  be  erected 
beyond  ''  the  regular  line  of  buildings  in  the 
street  in  which  the  same  is  situate:" — Held, 
that  this  does  not  mean  a  strict  mathematical 
line,  bnt  a  substantially  regular  line.  Tear 
T.  Fredtody,  4  C.  B.,  N.  8.  228. 

By  25  &  26  Vict.  c.  102,  s.  75,  no  building, 
structure,  or  erection  shall,  without  the  con- 
sent in  writing  of  the  Metropolitan  Board  of 
Works,  be  erected  beyond  the  general  line  of 
building  in  any  street,  place,  or  row  of 
houses  m  which  the  same  is  situate,  such  gen- 
eral line  of  buildinprs  to  be  decided  by  the 
superintending  architect  of  the  Metropolitan 


Board  of  Works  for  tlie  time  being.  A  magis- 
trate having  decided  that  a  smnll  conservatory, 
consisting  of  an  iron  fmme  (ghizcd)  project- 
ing beyond  the  wall  of  the  house,  but  not 
beyond  the  shop-front,  was  not  an  erection 
within  the  statute,  and  that  it  was  not  beyond 
the  general  line  of  buildings  in  the  street,  the 
court  upheld  his  decision.  St.  George  ( Ventry) 
V.  Sparrow,  16  C.  B.,  N.  8.  209;  10  Jur.,  N. 
S.  771;  83  L.  J.,  M.  C.  118;  12  W.  U.  882; 
10  L.  T.,  N.  8.  504.  Set*  Simpson  v.  Smithy 
6  L.  R,  C.  P.  87;  40  L.  J.,  M.  C.  89,  95. 

Where  a  man,  under  contract  to  build 
according  to  a  specified  plan,  and  according 
to  the  metropolitan  building  acts,  commenced 
building  according  to  tho  plan,  which  was 
in  some  particulars  in  contravention  of  the 
building  acts,  and  upon  being  cautioned  by 
the  board,  stopped  building,  and  refused  to 
proceed : — Held,  that  he  was  bound  to  rebuild 
in  conformity  with  the  plan,  modified  so  as 
to  meet  tho  requirements  of  the  statutes. 
CuUU  v.  Smith,  11  L.  T.,  N.  8.  208— V. 
C.  8. 

Where.  B.  applied  to  the.  Metropolitan 
Board  of  Works  for  consent  to. build  a  house 
which  was  granted,  but  without  procuring 
the  conditioiis  upon  which  the  consent  \ra8 
granted,  ho  built  the  house  higlier  than  those 
conditions  permitted  :-THeld,  that  a  magis- 
trate, upon  a  summons  charging  him  with 
having  erected  a  building  beyond  the  geneml 
line  of  buildings  in  the  street,  and  contrary 
to  tho  conditions  on  which  the  consent  of  the 
Board  of  Works  w»is  obtained,  might  order 
him,  under  25  &  26  Vict.  c.  102,  s.  7."),  to 
demolish  so  much  of  the  house  as  was  beyond 
the  general  line  of  buildings,  although  this 
line  had  only  been  decided  by  the  superin- 
tending architect  on  the  day  previously  to  the 
hearing  of  the  summons.  Deauman  v.  St, 
Pancras  {Vestry),  8  B.  &  8.  446;  36  L.  J., 
M.  C.  127;  2L.  It.,  Q.  B.  528;  15  W.  R. 
904. 

The  ecclesiastical  comuiissioners  have  no 
power,  by  virtue  of  the  exceptions  contained 
in  19  &  20  Vict.  c.  112,  s.  3,  to  contravene 
the  provisions  of  14  Geo.  JJ.  c.  78,  or  of  18  & 
19  Vict.  c.  120,  8.  143,  by  erecting  the  chancel 
of  a  church,  part  of  which  projects  beyond 
the  general  line  of  buildings  in  a  street, 
without  the  sanction  of  the  Board  of  Works, 
as  required  by  the  18  &.  19  Vict.  c.  120,  s.  143. 
Ecdesiaatical  Commissioners  for  England  v. 
Clerkenwell  (Vestry),  7  Jur.,  N.  8.  810;  80 
L.  J.,  Chanc.  454;  3  De  G.,  F.  &  J.  688;  9 
W.  U.  681;  4L.  T.,  N.  8.  599. 

In  determining  the  general  line  of  buildings 
of  a  street  the  architect  of  the  metropolitan 
board  of  works  ought  to  have  regard  to  the 
frontage  of  houses  previously  existing,  and 
which  may  be  rebuilt,  as  well  as  to  those  still 
standing.  Auckland  v.  Westminster  Jjoad 
Board  of  Workn,  7  L.  R.,  Ch.  597;  41  L.  J., 
Chanc.  728;  26  L.  T.,  N.  8.  061;  20  W.  K. 
845. 

The  general  line  of  building  referred  to  in 
25  &  26  Vict.  r.  102,  s.  7*5,  exists  indcpend- 
ently  of  the  ceriificat<»  of  the  architect.  Thai 


9021 


METROPOLIS,    V. 


909 


certificate  does  not  create  tlio  general  Hoe  of 
building,  it  merely  points  it  nut  for  the  guid- 
ance of  the  magistrate.  Wandsworth  District 
Board  of  Work$  v.  Ball,  17  W.  R.  256;  88  L. 
J.,  M.  C.  60;  4  L.  R,  C.  P.  85;  19  L.  T., 
N.  8.  641. 

In  a  proceeding  before  a  magistrate  for 
erecting  a  building,  without  the  consent  of 
the  Metropolitan  l^ard  of  Works,  beyond  the 
general  line  of  buildings  in  a  street,  the  cer- 
tificate of  the  superintending  architect  of  the 
board  is  not  absolutely  conclusive,  but  the 
magistrate  is  entitled  to  judge  for  himself 
whether  the  line  fixed  by  such  certificate  is  in 
fact  the  general  line  of  buildings  in  the  street. 
Simpson  v.  SmUh,  6  L.  R.,  C.  P.  87;  40  L.  J., 
M.  C.  80;  24  L.  T.,  N.  8. 100;  10  W.  R.  355. 

Alterations.] — ^For  many  ycara  before  the 
18  &  19  Yict.  c.  123,  came  into  operation,  the 
houses  Nos.  66  and  67  in  A.  had  been  united 
by  means  of  an  opening  in  the  party- wall  be- 
tween them.  In  June,  1862,  B.,  being  the 
occupier  of  these  two  houses,  and  of  No.  6  in 
a  lane,  made  two  openings  in  the  wall 
dividing  No.  6  and  No.  66.  The  three  houses 
together  contained  more  than  216,000  cubic 
feet,  but  Nos.  6  and  66  taken  alone  did  not 
contain  so  much: — Held,  that  the  two  houses 
Nos.  66  and  67  must  be  considered  as  one 
building,  and  that  the  openings  between  Nos. 
6  and  66  must  be  made  in  accordance  with 
the  requirements  of  the  18  and  10  Vict.  c.  122, 
s.  28.  Ashhy  v.  Woodthorpe^  33  L.  J.,  M.  C. 
68;  12  W.  U.  200;  0  L.  T.,  N.  8.  409— Q.  B. 

The  alteration  of  an  old  building  by  an  ad- 
dition is  not  a  uniting  of  two  buildings 
within  r.  2  of  s.  28  of  18  &  10  Vict.  c.  122, 
unless  the  addition  was  at  some  time  a  sepa- 
rate building  in  itself.  Scott  v.  Legg,  46  L. 
J.,  M.  C.  267;  36  L.  T.,  N.  8.  456;  25  W.  R. 
604— C.  A.;  reveraing  the  decision  of  the 
Exchequer  Division,  2  L.  R.,  Excb.  Div.  39; 
46  L.  J.,  M.  C.  117;  35  L.  T.,  N.  8.  487. 

Section  0  confines  the  operation  of  r.  4  of 
s.  27  to  cases  where  an  addition  to  an  old 
building,  taken  by  itself,  contains  more  than 
the  statutory  number  of  cubic  feet     lb. 

Right  to  surveyor's  fees,  and  their  amount.] 
— By  7  &  8  Vict.  c.  84,  if  any  surveyor  de- 
mand or  willfully  receive  any  higher  fee  than 
he  shall  bo  entitled  to  under  this  act,  or  if  in 
his  capacity  of  surveyor  he  receive  a  fee  for 
any  act  or  omission  in  respect  of  which  he 
is  not  entitled  to  any  remuneration,  he  shall 
be  subject  to  fine,  or  to  be  discharged  from 
his  office:— Held,  by  Erie,  J.,  that  the  second 
clause  applied  to  cases  where  the  demand  was 
knowingly  made  without  a  color  of  right;  and 
by  Coleridge,  J.,  and  Wightman,  J.,  that  it 
was  confined  to  the  case  where  the  surveyor 
received  a  fee  wholly  unauthorized  by  the 
statute,  even  if  he  had  done  or  omitted  to  do 
the  act  on  the  doin^  or  omittinqr  to  do  whicii 
ho  founded  his  claim  to  receive  it.  Hcg,  v. 
Badger,  6  El.  &  Bl.  137;  2  Jur.,  N.  8.  410; 
25  L.  J.,M.  C.  81. 

A  railway  was  constructed  upon  a  viaduct 
formed  of  arches  of  brickwork,  standing  upon 


ground  bolongtug  to  the  r'onip:inY,  coosdnit- 
ing  an  essential  part  of  tlie  viaduct,  and  ^ti 
for  the  purposes  of  the  ruil*TaT.  The  ooa- 
pany  erected  at  each  en«l  of  tlirt-c  of  the 
arches  a  brick  wnll,  with  d»»ors  and  otfar 
openinffs  therein,  thus  inelo»in^  s|MKe«Tlack 
were  divided  into  two  stories,  an  1  which  s 
person  occupied  as  stables,  by  the  pennisssa 
of  the  company.  Alterations  iv*>re  made  is 
the  brick  walls  erected  at  the  ends  of  ths 
arches,  and  the  surveyor,  under  the  18  &  IS 
Vict.  c.  122,  claimed  to  l>c  entitled  toccrtn 
fees.  Section  6  exempts  from  i lability  tosadi 
fees  the  buildings  belongiog-  to  any  railvi^ 
company,  and  used  for  the  purposes  of  ^idi 
railway  under  the  provisions  of  any  act  d 
parliament.  The  company  bavingr  refused  is 
pay  the  fees  claimed,  were  convicted  by  t 
magistrate  for  such  refusal : — ^Held,  that  thoe 
inclosed  arches  fell  within  the  exerapdoe, 
and  that  the  surveyor  was  not  entitled  tofeo. 
North  Kent  Rfiilway  Company  ▼.  Bad^^  27 
L.  J.,  M.  C.  106;  S.  C,  nom.  Badger^  is  «; 
8  El.  &  Bl.  728;  4  Jur.,  N.  8.  454. 

A  structure  within  the  metropolis  bavisf 
been  surveyed  and  reported  dangerons;  onlice 
was  served  on  the  owner,  under  18  A  19  Viet 
c,  122,  as.  60,  73;  and  not  having  repaired  if, 
he  was  summoned  by  the  Metropolitsn  Boird 
of  Works  before  a  magistrate;  the  snauoosa 
was  adjourned  from  time  to  time,   and  ulti- 
mately withdrawn,   the  owner  JjaFingintfat 
meantime  duly  repaired  the  structure,    "nw 
board  sou^rht  to  charge  against  the  owner, 
under  s.  73,  as  **  expenses  incurred  in  respect 
of  a  dangerous  structure,"  in  addition  to  tlie 
surveyor's  fees  allowed  by  ss.    77,    70,  fAp 
following  items,  which,  by  resolution  of  the 
board,  had  been  resolved  should  be  charged 
against  owners  in  respect  of  dangerons  5fnw- 
turcs,  viz.,  3«.  6^.  for  preparation   of  noticei 
and  forms ;  2<.  6^.  for  clerk's  time  in  service 
of  notices;  and  2«.  M,  for  general  office  ex- 
penses : — Held,  that  the  board  was  not  entitled 
to  charge  the  last  item,  but  was  entitled  to 
charge  the  other  two.     Metropolitan  Board  «f 
Works  v.  Flight,  0  L.  It,  Q.  B.  68;  48  L.  J., 
M.  C.  46;20L.  T.,  N.  8.  608. 

Under  the  Building  Act,  18  &  10  Tict.  c. 
122,  8.  40,  and  the  sclicdule  thereto,  the 
district  surveyor  is  entitled  to  afeeoflflft 
''for  inspecting  the  arches  or  stone  floois 
over  or  under  public  ways:" — ^Held,  that, 
where  a  builder  is  employed  to  construct  s 
series  of  arche»  for  cellare  under  a  public 
street  or  streets  surrounding  a  vacant  piece  of 
land  which  is  to  be  let  for  building,  tte 
district  surveyor  is  entitled  to  a  fee  of  lOt.  in 
respect  of  each  distinct  building  to  wlueb 
any  given  number  of  the  arches  is  inteoded 
to  be  appropriated, — a  matter  of  fact  which 
is  to  be  ascertained  and  determined  bj  Um 
magistrate  before  whom  the  fee  is  sought  ti 
bo  recovered.  Power  v.  Wigrsore^  7  L.  Bi 
C.  P.  386;  27  L.  T.,  N.  8.  148. 

The  decision  of  the  magistrate  upon  aneh  i 
summons  is  the  subject  of  an  apnea!  under 
20  <&  21  Vict.  c.  43,  notwithstanding  s.  l^ 
(the  ap(X3al  clause)  of  the  Building  AcU    l^ 
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o  are  liable,  as  owners,  for  expenses, 
.arv^93ron'fees,  Ac.]— Under  18  «&  10  Vict.  c. 
S3^  8.  51,  an  owner  of  land  in  fee  simple, 
11.0  lets  it  on  a  building  lease  nt  a  pc*pper- 
>rzi.  rent,  is  not  liable^  as  owner,  to  tbc  sur- 
syor  for  fees  in  respect  of  buildings  after- 
rvkir^s  erected  on  such  land,  a  ])eppcrcorn 
en^  not  being  within  the  meaning  of  the 
rorcls  **of  one  whole  or  of  an^  part  of  the 
-eut^  or  profits  of  any  land  or  tenement/*  in 
.lie  interpretation  clause,  s.  8.  Evelyn  y. 
W^Aidicard,  Eh,  Bl.  &  El.  128;  4  Jur.,  K  8. 
BOS;    27L.  J.,  M.  C.  211. 

S.,  the  owner  in  fee  of  land,  agreed  to  let  it 
to  S.  on  a  building  lease  for  eighty-one  years, 
at  A  peppercorn  rent  for  the  first  year,  6Z.  for 
the  second,  and  12^.  for  the  remainder  of  the 
\ertn.     8.  built  houses  upon  the  land,  in  re- 
spect of  which,  during  the  first  year  of  the 
term,  certain  feesbeeame  payable  to  the  dis- 
trict surveyor,  under  18  &  19  Vict.  c.  122,  s. 
IJl,  from  the  builder,  or  from  the  owner  or 
occupier  of  the  building: — ^Held,  that  E.  was 
not  liable  for  the  fees  as  owner  within  ss,  8 
and  51.     lb. 

A   tenant  in  possession,  having  an  equi- 
table interest  only  under  on  agreement  for  a 
lease  for  a  term,  is,  in  equity,  an  adjoining 
owner  under  18  &  10  Vict.  c.  122,  and  three 
months*  notice  must  be  given  to  him  before 
any  alterations  affecting  his  premises  can  be 
comnaenced  by  his  neighbor,  under  the  pow- 
ers of  that  act.     Ctnoen  ▼.  Phillips^  88  Bcav. 
18;  9  Jur.,  N.  S.  057;  11 W.  R.  706;  8L.  T., 
1!¥.  S.  622. 

A  lessee  of  a  house  for  a  term  of  ninety- 
nine  years,  having  demised  some  portions  of 
the  house  to  separate  persons  for  terms  vary- 
ing from  seven  to  twenty-one  years,  is  the 
owner  of  the  house  within  18  &  19  Vict.  c. 
122.  Euntr.  Harris,  19  C.  B.,  N.  8.  13;  11 
Jur.,  N.  8.  485;  84  L.  J.,  C.  P.  249;  13  W. 
R.  742;  12L.  T„  N.  8.  421. 

When  a  chapel  was  leased  by  A.  to  B.  for 
twenty-one  years,  and  expenses  were  incurred 
by  the  commissioners  under  18  &  10  Yict.  c. 
122,  8.  78: — Held,  that  such  expenses  were 
recoverable  from  B.,  who  was  the  owner  as 
designated  by  s.  8,  and  not  from  A.  JSeg.  v. 
MaurOyan,  8  L.  T.,  N.  8.  668 -Q.  B. 

A  house  occupied  by  a  tenant  under  a  lease 
for  twenty- one  years  was,  during  the  term, 
accidentally  burnt,  and  being  ruinous,  was 
pulled  down  under  7  &  8  Vict.  c.  84.  By  the 
lease  the  tenant  was  exempt  from  paying  rent 
dnriog  the  time  that  the  house  was  untenable 
by  reason  of  an  accidental  fire : — Held,  that 
the  expenses  incurred  could  not  be  recovered 
from  the  landlord,  a  tenant  for  life  of  the  re- 
version, under  s.  42,  which  throws  the  burden 
upon  *'the  owner  of  every  such  building, 
beisg  the  person  entitled  to  immediate 
possession  thereof.  *^  Sc^ron  JIUl  ( Ooerseere), 
Sxparte,  18  Jur.  1104;  24  L.  J.;  M.  C.  56— 
B.  C.--Crompton. 

In  1866,  notice  was  given  by  a  builder  to 


tlie  district  surveyor  of  his  intention  to  erect 
three  houses,  under  18  &  19  Vict.  c.  122,  s. 
88.  The  surveyor  inspected  the  houses,  and 
the  roofs  were  covere<l  in  on  the  9th  of  July. 
1866;  and  on  the  9th  of  August,  1866,  the 
surveyor  became  entitled  to  certain  fees  from 
the  **  builder,  owner,  or  occupier,"  under  s. 
51.  T.  first  became  owner  in  1869;  and  the 
surveyor,  after  due  demand,  took  out  a  sum* 
mons  against  T.  for  the  foes: — Held,  that 
''owner"  meant  owner  for  the  time  being 
when  the  fees  became  due ;  and  that  T.  was, 
therefore,  not  liable.  2'ttbb  v.  Good,  5  L.  R., 
Q.  B.  443;  89  L.  J.,  M.  C.  185;  22  L.  T.,  N. 
8.  885. 

By  18  &  10  Vict.  c.  122,  s.  78,  if  the  owqer 
or  occupier  of  a  dangerous  structure  fails  to 
comply  with  the  order  of  a  justice  for  taking 
down,  repairing,  or  otherwise  securing  the 
same,  the  commissioners  may  do  what  is 
necessary,  and  all  expenses  incurred  by  them 
shall  be  paid  by  the  owner.  By  s.  8,  tlic 
term  owner  shall  apply  to  every  i)erson  in 
possession  or  receipt  either  of  the  whole  or  of 
any  part  of  the  rent  or  profits  of  any  land  or 
tenement,  or  in  the  occupation  of  such  land 
or  tenement  other  than  as  a  tenant  from  year 
to  year,  or  for  any  less  term,  or  as  a  tenant  at 
will.  The  appellants,  being  seized  in  fee  of 
a  building  used  as  a  chafKil,  leased  it  for 
twenty-ono  years  to  N.,  who  was  then  in 
possession  of  it: — Held,  that  N.  was  the 
owner  within  the  meaning  of  the  act,  and 
therefore  an  oi'dcr  upon  the  appellants  for  ex- 
penses incurred  by  the  commissioners  was 
bad.  Moiiinlyan  v.  Labalmonfliere,  1  EI.  & 
El.  583;  7  Jur.,  K.  8.  027;  30  L.  J.,  M.  C. 
05;  9  W.  R  841;  3  L.  T.,  N.  8.  668. 

C.  being  seized  in  fee  of  certain  building 
land  situate  within  the  limits  of  the  Met- 
ropolitan Building  Act,  1855,  entered  into 
an  agreement  with  L.  to  grant  leases  of  ninety- 
nine  years  of  certain  plots  of  the  land,  so 
soon  as  L.  should  have  erected  houses  thereon, 
at  a  peppercorn  rent  until  the  24th  of  June, 
1870,  and  afterwards  at  28Z.  a  year.  L.  built 
houses  which  were  roofed  in  about  Septeny 
ber,  1870,  and  C.  became  entitled  to  receive 
the  first  quarter's  ground  rent  on  the  29th  of 
September;  the  houses  were  surveyed  by  the 
district  surveyor,  and  he,  on  the  26th  of 
October,  1870,  delivered  a  bill  for  his  fees  to 
L.,  who  afterwards  became  insolvent.  The 
surveyor  afterwards  claimed  payment  of  his 
fees  from  C : — Held,  that  he  was  not  liable  to 
pay  the  fees,  as  he  was  not  the  owner  of  the 
houses  within  the  meaning  of  ss.  3,  51;  for 
that  L.,  the  lessee  for  ninety-nine  years, 
wiiether  he  had  a  legal  or  only  an  equitable 
title,  had  the  power  to  let  the  houses  and 
receive  the  profits,  and  was  therefore  owner. 
Cawlwell  or  Canwell  v.  Hansony  7  L.  R.,  Q.  B. 
55;  41  L.  J.,  31.  C.  8;  25  L.  T.,  N.  8.  595;. 
20  W.  R.  202. 

Proceedioga  in  county  oooris  \  reoovery  of ' 
egpenaes  and  peoaltieaii — in  proceedings  in 
tiic  county  court-4  under  the    Metropolitan' 
Building  Act,  a  plaint  shall  be  entered,  andi 
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fi  summons  shnll  I>c  issued  thcrooii.  and  this 
rules  nnd  practice  of  tho  court  ttlmlt  be 
adopted  wtth  rcnpcct  to  such  proceedings,  so 
fnr  as  the  same  urc  npplicabk*.  C.  C.  It  276 
(1868). 

By  18  A  10  Vict.  c.  123,  s.  78,  all  expenses 
incurred  bj  the  commissioners  In  resfMsct  of 
any  dangerous  structure  shall  be  paid  l>y  tho 
owner,  and  l>eing  recoTenible  in  a  summary 
manner,  may,  by  s.  103.  be  recovered  in 
manner  directed  by  11  &  12  Vict.  c.  43.  In 
January,  1857,  tlie  commissioners  took' down 
a  dangerous  strunture,  in  pursuance  of  the  18 

6  19  Vict.  c.  122,  and  on  the  80th  April, 
1858,  gave  tho  owner  notice  of  the  expenses, 
and  demanded  payment.  On  the  Uth  May 
a  complaint  was  laid  before  a  policO'  magis- 
trate for  the  non  imymont  of  the  expenses: — 
Held,  that  the  matter  of  complaint  was  the 
non-payment  of  the  expenses,  and  therefore 
the  SIX  months  limited  by  11  &  12  Vict.  c.  43. 
s.  11,  ran  from  the  demand  and  refusal,  and 
not  from  the  completion  of  the  works,  and 
therefore  that  the  complaint  was  in  time. 
Ldbalmondiere  v.  Addison,  5  Jur.,  N.  S.  433; 
28  L.  J.,  M.  a  25;  1  £1.  ft  £1.  41. 

An  order  by  a  justice  under  18  &  19  Vict, 
c.  122,  s.  78,  after  reciting  that  a  complaint 
had  been  made  by  the  assistant  commissioner 
that  he  had  caused  notice  in  writing  to  be 
^ven  to  P.,  the  owner  of  a  structure,  requir- 
ing him  to  repair  it,  and  that  he  had  failed 
so  to  do,  ordered  F.  to  repair  the  same.  On 
a  summons  before  a  second  justice  to  recover 
from  F.  the  expenses  incurred  by  the  commis- 
sioner in  repairing  the  structure,  on  F.  having 
failed  to  repair,  the  justice  dismissed  the 
summons,  on  the  ground  that  the  order, 
which  was  put  in  evidence,  was  defective,  for 
not  containing  any  averment  that  F.  had  been 
summoned  to  answer  the  complaint,  or  any 
adjudication  that  the  complaint  was  true: — 
Held,  that  such  second  justice  had  jurisdic- 
tion, upon  the  hearing  of  the  summons,  to 
enter  into  the  question  of  tho  sufficiency  of 
the  order;  and  that  the  order  was  insufficient 
and  bad,  upon  the  face  of  it,  on  the  abovo 
grounds.  Lahalmondiere  v.  FroBt,  1  £!.&£!. 
527;  6  Jur.,  N.  S.  789;  28  L.  J.,  M.  0.  153; 

7  W.  R.  205. 

L.  erected  a  brewery  in  a  new  street  in  tho 
metropolis.     At  tho  time  of  commencing  tho 
building,  and  up  to  the  completion  of  it  so  as 
to  prepare  it  for  being  roofeci  iu,  the  general 
line  of  frontage  of  the  buildings  intended  to 
he  erected  in  tho  street  had  not  been  fixed  on 
;und  indicated  by  tho  surveyor  to  the  local 
board  of  works  under  25  &  26  Vict.  c.  102,  r. 
75.     When  the  building  was  so  ready  to  bj 
•roofed  in  the  surveyor  fixed  upon  and  indl- 
•cated  the  lino  of  frontage,  of  which  L.  had 
notice,  but  continued  nevertheless  construct- 
ing such  edifice  so  as  to  cause  it  to  project 
i>eyond  the  line,  until  the  building  was  nearly 
^completed,  without  having  obtained  tho  p^r- 
.mission  of  the  Metropolitan  Board  of  Works 
for  such  projection,  as  required  by  25  &  26 
'Vict.  c.  102.     For  this  offense  in  contraven- 
tion of  the  provisions  of  the  statutes  he  was 


indicted  :— Held,  that  the  9tattitc  rrertisiefAf 
offense  pointed  out  Che  remefJy  ivlicrf-l*y  ihs 
building  complain'.'d  of  mig'lit    I*e  dcntoU-hti 
by  order  of  a  justice,  and    t  Jtat  iras  the  cKily 
remedy  that  could  Iw  pursju***!,  nn*l  mn  iD«lkt- 
mcnt  therefore  would  not  li^.       VSp/-  t.  /^zb- 
bond,  19  W.  R.  753;  24  L,  T.,   :N'-  S.  35T-<1 
B. 


When  there  is  a  known  owii<^-r  or 
the  pro|Kr  person  to  proceed    agniwist  for  aa 
infringement  of  the  Metropolis  I^h^I  Mnxmsr- 
ment  Amendment  Act,  25  &  3G  Vict.  c.  1$*. 
8.  75,  is  such  owner  or  occupier,  and  not  tkc 
builder.  nnd«a  summons  upon  the  builder  if 
only  valid  while  he  is  engaged  in    the  vock. 
Brutton  v.  St.  George,  Uanater  Sqvcare  ('  VairfX 

41  L.  J.,  Chanc.  134;  13-L.  K.,  Eq.  359;  25 
L.  T.,  N.  a   5>3;  23  W.  R.  84— V.  CI  3t 
But  see  B3nn:/Aditey  (  Veiftry)  v.  J^hns^n^  8  L. 
R.,  0.  P.  441,  445,  446;  cited  iofra. 

The  ollensc.  six  months  after  tUc  <*oaimis- 
sion  or  discovery  of  which  complaint  is, 
uniler  s.  107.  V^  be  made,  is  c«imimtcecl  when 
first  an  intnision  is  m:idu  upon  the 
line  of  buildin;;,  and  the  timi  basiQ-*  t*y 
fnnn  tlic  day  sucli  intriuion  i-i  disco verea. 
lb, 

Wliere,  therefnrc,  a  vestry  having  on  tiie 
25tli  of  August  discovered  th:it  aa  <»wiicr  of  a 
house  hud  on  the  2Uh  of  August  put  op  T!»e 
framework  of  a  conservatory  which  iniru«ftfd 
on  tho  spacii  beyond  the  jjcnend  Hue,  jukJ  w*< 
finished  on  the  23 1  of  September,  but  SJicfi 
vestry,  not  having  received  the  certilitMte  oi 
the  super! ntt'ndiug  arohiti^'Ct  u;itil  Xhi  11  of 
March,  took  no  slop  till  tlic  4ili  of  Msrch. 
when  they  issncnl   a  summons  n^iinsi  t!ie 
builder,  who  h:ul  in  the  meantime  been  jaid, 
and     gono    ubroal:— Held,    fir:»t,    limt  tli:: 
summons  Wiis  issued  agunst  tlic  \Tioug  jitr- 
son.     lb. 

Held,  scconJlv,  that  it  w;i.s  o:it  of  time. 
Th, 

The  li  mi  tilt  ion  clause  In  25  &  2o  Vicr.  ?. 
102,  s.  107,  imposing  a  limit  of  sixmontli^ 
for  making  a  comphiint  for  the  payment  of 
any  penalty  or  forfeiture  for  an  offeasoti^ast 
that  act,  docs  not  apply  to  a  complaint  for 
the  erection  of  a  building  lieyond  the  genenl 
line  of  buildings  of  a  street  without  the  c^b- 
sent  of  the  Metropolitan  Board  of  Works,  con- 
trary to  s.  75,  which  provides  the  means  of 
obtaining  an  order  for  the  demolition  of  such 
buildings.     Bemiondsef/  {Vestrp)  v.  Johnm, 

42  L.  J.,  M.  C.  (17;  8  L.  K.,  C.  P.  441;  21  W. 
It.  023;  28  U  T.,  N.  8.  005. 

Vr.  Liability  of  Surveyors,  Co:rniAix)M 
AND  Others,  for  Injuries, 

Qrounda  of  action.l — Where  a  contractor 
has  opened  a  road  imder  18  &  10  Vict.  c.  ISO, 
8.  110.  nnd  2>  A  20  Vict.  c.  102,  s.  33.  hii 
oMigation  as  bet  ween  him  nnd  tho  pn'»lw 
ceases  as  soon  an  ho  has  properly  reinstatot 
thorowi,  nnd  it  is  \\w  duty  of  the  fwrisli 
authorities  to  look  to  it**  sul)«concnt  rcfuiir, 
whether  its  defective  condition*  arises  froa 
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^  T%«i.t:'u.ml  fiubsulence  of  the  soil,  or  from 
•^iiaafci-y  wear  and  trar.  HyarM  v.  Wdnier^ 
\  Tm.  J.,  Q.  B.  21;  4  L.  R.,  Q.  B.  138;  17 
y  .  ^^-  282— Exth.  Cluim. ;  affirming  8.  C, 
t.-  I^,  Q.  B.  264:  15  W:  II.  610;  16  L.  T., 
r,   €1.     a  18;  86  L.  J.,  Q.  B.   166;  8  B.  &  a 


Tlio     defendant,  under  a  contract  with  the 
l€etro  poll  tan  Board  of  Works,  opened  a  pub- 
lic lii^liway,  not  being  a  turnpike  roud.  in  a 
metropolitan  i^arish,  for  the  purpose  of  con- 
»\Tuoting  a  sewer;  three  or  four  months  after 
the  "work  was  finished  damage  ensued  by  the 
plaiititiff^s  horse  stumbling  in  a  hrile  in  the 
TOi\^.    7he  filling  in  of  the  road  hod  been  prop- 
erly done  by  the  defendant,  and  the  hole  was 
owin^  to  the  natunil  subsidence  of  the  ma- 
tenuis^,  wl»ich  sometimes  tekes  place,  sooner  or 
Inter,  after  such  an  excavation: — Held,  that  he 
'wuH    not  liable  for  the  damage.     Jb, 

The   owner  of   premises   within    18  &   19 
Vict.    c.  120,  was  authorized,  under  s.  77,  to 
xaake   a  drain  from  his  house  into  one  of  the 
public    sewers.     He  employed   a    contnictor 
to   do  the  work,  and  in  the  course  of  doing 
iX  a  trench  was  cut  across  the  public  footway, 
which    was    afterwards    insufficiently    rein- 
stated, and  in  consequence  a  party  sustained 
an  injury: — Held,  that  the  owner  of  the  prem- 
ises as  well  as  the  contractor  was  liable,  by 
reason    of  the  statutory  duty  cast  on    the 
owner  to  reinstate    the    highway  properly. 
Orat/  V.  PuUen,  34  L.  J.,  Q.  B.  205;  5  B.  & 
8.  970;  11  L,  T.,  N.  S.  669;  13  W.  R.  257— 
Excb.  Cham. 

Held,  also,  that  the  penalty  imposed  by  s. 
Ill  was  cumulative,  and  dia  not  take  away 
the  right  of  action.     lb. 

If  iu  carrying  out  the  working  of  a  sewer  au- 
t\iorizcd  to  be  made  by  18  &  19  Vict.  c.  120, 
8.  135,  duo  and  proper  care  is  not  used,  and 
in  consequence  of  the  want  of  such  due  and 
proper  care  damage  is  done  to  property,  the 
owner  of  such  property  is  entitled  to  bring 
an  action,  and  is  not  put  to  his  compensation 
under  ss.  135,  225.  Chihier  v.  Webster,  31  L. 
J.,  C.  P.  816;  10  W.  R.  624;  6L.  T.,  N.  S. 
461;  9  Jur.,  N.  S.  231;  12  0.  B.,  N.  8.  790. 

limitation  and  form  of  aclionB.] — The  14 
Geo.  8,  c.  78,  s.  100,  limited  actions  to  be 
brought  within  three  months.  A.  had  begun 
to  build  a  party  wall,  partly  on  the  soil  of  B., 
more  tlian  three  months  before  the  action,  but 
bad  not  completed  it  till  within  that  time: — 
Held,  that  B.  might  recoyer  for  such  part  of 
the  trespass  as  was  committed  within  the  time 
limited ;  but  that,  if  nothing  had  been  done 
within  the  three  months,  he  must  have  brought 
ejectment.  Trotter  v.  Simpson^  5  0.  &  P.  51 
—Parke. 

Kotioe  of  action.] — If  an  act  of  trespass 
complained  of  was  done  with  a  bonSl  fide  in- 
tention to  pursue  the  directions  of  the  former 
Building  Act,  14  Geo.  8,  c.  78,  tiiough  not 
justified  by  it,  the  defendant  w;is  entitled 
to  notice  of  action.  Welh  v.  Ody^  2  C,  M.  & 
R.  m  184;  7  C.  &  P.  22:  1  Gale,  137;  5 
Tyr.  725. 


Bv  18  &  10  Vict.  c.  122,  s.  108,  no  writ  or 
process  shall  be  sued  out  ai^nmst  nny  district 
surveyor,  or  other  person,  for  anything  done 
or  intended  to  be  done  under  the  provisions 
of  the  act  until  one  month  after  notice;  and 
every  such  actiou  shall  be  brought  within  six 
months  after  the  accrual  of  the  cause  of  action. 
By  8.  83  (8)  a  building  owner  has  a  right  to 
cut  into  any  party  structure  upon  condition  of 
making  good  all  damage  occMsioned  to  the  ad- 
joining premises  by  suoh  opemtion.  By  s.  94, 
a  building  owner  who  fail.<4  to  make  good  any 
damage  lie  may  occasion  to  adjoining  prem- 
ises by  works  authorized  to  be  executed  by 
him  incurs  a  penalty  not  exceeding  20Z.  for 
each  day  during  which  such  failure  continues. 
The  defendant,  in  fulfilling  a  contract  with  a 
building  owner  to  build  a  house  adjoining  a 
house  of  the  plaintiff,  so  negligently  dug  the 
ground  for  the  foundation  of  the  house  about 
to  be  built,  and  underpinned  the  ])arty  wall, 
that  the  plaintifiTs  house  was  iujured: — Held, 
thiit  the  words  ** other  person,^'  in  s.  108.  in- 
cluded only  official  persons  discharging  official 
duties  cast  upon  them  by  the  act,  or  pei'sons 
doing  some  act  in  respect  of  which  they  were 
performing  or  intending  to  perform  a  statutory 
duty,  and  that  the  defendant  therefore  was 
not  entitled  to  notice  of  action  under  that  sec- 
tion. WiUiam%  v.  Goldlng,  1  H.  &  R.  18;  11 
Jur.,  N.  S.  952;  35  L.  J.,  C.  P.  1;  14  W.  R. 
60;  13  L.  T.,  N.  S.  291;  1  L.  R.,  C.  P.  77. 

A  contract  Of  employed  by  the  Metropolitan 
Board  of  Works  to  enlarge  a  sewer  running 
into  a  tidal  creek,  erected  a  dnm  in  tiie  sewer, 
the  water  above  which  was  removed  by  pump- 
ing. Owing  to  his  negligence  in  not  working 
the  pumps,  the  sewage  flowed  back  into  the 
plaintiff\<)  premises  and  injured  them.  No 
notice  had  been  given  to  the  contractor  before 
commencing  the  action: — Held,  that  the  in- 
jury was  occasioned  by  acts  ^*  done  or  intended 
to  be  done  under  the  powers  of  the  Metropoli- 
tan Board  of  Works,''  within  the  25  <&  26  Vict, 
c.  102,  s.  106;  and  that  he,  therefore,  was  en- 
titled to  a  notice  of  action.  PouUumy,  Thirsty 
2  L.  R.,  C.  P.  440;  36  L.  J.,  C.  P.  225;  15 
W.  R.  766;  16  L.  T.,  N.  S.  324. 

As  to  actions  against  metropolitan  veslries, 
and  district  boards  of  works, — ^see  this  title, 

m.,  IV. 

VII.  Mattehs  of  Police. 

Statute.]— [2  A  3  Vict.  c.  47,  regulates  dif- 
ferqgit  matters  of  police  in  t/ie  city  and  me- 
tropolii,  and  prohibite  the  eommisHon  of  a 
variety  of  nuisances  by  persons  in  any  tltorough- 
fare  or  puMie  place  within  the  limits  of  t/ie 
metropolitan  police  district,  under  a  penalty  of 
409.  T'he  extent  of  such  district  is  defined^  by  s. 
2,  to  be  fifteen  miles  in  a  straight  line  from 
Charing  Cross,] 

As  to  the  metropolitan  police, — see  Policb. 

Committing  nuisances.] — The  2  «&  3  Vict, 
c.  47,  having  declared  several  acts  misde- 
meanors, inllicts  a  penalty,  on  summary  con- 
viction, <m  various  otiier  offenses,  and  amon<; 
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them  the  laying  shells  in  a  thoroughfare.  It 
likewise  enacts  that  any  person  found  com- 
mitting any  offense  punishable  either  upon 
indictment  or  as  a  misdemeanor  upon  sum- 
mary conviction  by  virtue  of  the  act,  may  be 
apprehended  by  the  owner  of  the  property  on 
or  with  respect  to  which  the  offense  shall  be 
committed,  or  by  his  servant,  or  any  person 
authorized  by  him,  and  detained  until  he  can 
be  delivered  to  a  constable;  and  notice  in 
writing  must  be  given  of  all  actions  against 
any  person  for  anything  done  in  pursuance  of 
the  act.  A  person  employed  by  the  owner  to 
keep  clean  a  thoroughfare,  finding  that 
another  person  was  in  the  habit  of  laying 
oyster-shells  upon  it,  consulted  an  inspector 
of  police,  and  by  his  advice  gave  that  party 
into  custody: — Held,  that  he  was  entitled  to 
notice  of  action,  tills  being  an  act  done  in 
pursuance  of  the  statute.  Banwrs  v.  Morgan, 
1  Jur.,  N.  9. 105— Exch. 

An  owner  of  property  is  not  justified  in 
giving  a  person  into  custody  found  (popularly 
speaking)  committing  a  nuisance  against  his 

J  (remises,  nor  is  he  entitled  to  notice  of  action 
or  having  done  so,  unless  he  is  fairly  justified 
in  believing  that  the  person  had  the  intention 
to  soil  or  deface  them,  within  the  2  &  8  Vict, 
c.  47,  8.  64,  or  the  intention  to  commit 
damage  or  injury  or  spoil  to  them  within  the 
24  &  25  Vict  c.  97,  s.  52.  Bajfley  v.  Aldred, 
10  L.  T.,  N.  a  623— Q.  B. 

A.  had  communicated  to  B.  and  C,  who 
were  distillers,  a  method  of  rectifying  spirits, 
and  they  were  to  pay  him  an  annuity,  and  six- 
pence a  gallon  on  all  spirits  rectified  by  liis 
method,  and  to  keep  nn  account.  A.  having 
a  sum  due  to  him,  B.  &  Co.  offered  to  pay  it 
at  their  solicitor's  office,  and  to  produce  the 
account  there.  A.  sent  B.  A  Co.  a  letter, 
stating  that  he  should  come  to  the  distillery 
for  a  sight  of  the  account  and  for  pajrment; 
to  which  G.,  one  of  the  firm  of  B.  &  Co., 
replied  by  letter,  stating  that  if  A.  came  to 
the  distillery,  and  either  rang  or  knocked,  he 
would  be  punished.  A.  went  to  the  distillery 
and  gently  rang  the  gate  bell,  when  H.,  who 
was  the  cashier  of  the  firm,  gave  A.  into  the 
custody  of  a  policeman,  on  a  charge  of  having 
rung  tlie  bell,  contrary  to  2  &  3  Vict.  c.  47, 
s.  64:— Held,  that  this  was  not  a  case  within 
that  act,  and  that  G.  and  H.  were  nut  justified 
under  that  act,  and  that  they  were  not  entit- 
led to  notice  of,  action.  Home  v.  OrimbU, 
Car.  &  M.  17 — Denman. 

As  to  nuisances,  generally, — aee  Nuisancb. 

NozioQs  trades.]— [87  &  38  Vict.  c.  67,  regu- 
lates and  othenoise  deals  with  slaughter-houses 
and  other  noxious  businesses  in  the  metropolis.] 

Ashes  arising  from  coals  burnt  in  the  fur- 
nace of  a  steam-engine  used  for  the  pur|)Ose 
of  snwing  and  lifting  timber  and  other 
materials  for  carrying  on  the  business  of  a 
pianoforte  manufacturer,  are  **  refuse  of  a 
trade,  business,  or  manufacture^'*  within  the 
Metropolis  Management  Act,  1855,  18  &  10 
Vict.  c.  120,  s.  128.     Gay  Y.'Cadby,  2  L.  R., 


C.  P.  Div.  891 ;  40  L.  J.,  M.  C.  260;  WL  T« 

N.  8.  410~D.  C.  A. 


Semble,  that  th"  ashes  of  oals 
in  an  hotel  or  a  bokcry  are  refuse  within  the 
meaning  of  the  same  section.    Ih, 

Seeping  swine.] — ^Tlie     powers  cocfened 
upon  the  commissioners  under  Michael  Ansclo 
Taylor's  Act,  57  Geo.  3,  c.  29.  obsoluteij  to 
prevent  the  keeping  of  swine  in  any  iiocHi; 
building,  yard,  or  garden  in  or  within  f»irj 
yards  of  any  street  or  public  place  witiiio  ifaie 
district  comprised  in  that  act,  isnotexten^led 
by  25  «&  26  Vict.  c.  102,  s.  73,  to  the  Ur^ 
district  comprised  within  kucIi  last-roentiaofd 
act.     Chelsea  {Ventry)  v.  King.  17  C.  B..  S. 
S.  625;  10  Jur.,  N.  S.  1150;  U  L.  J..  M.  C 
9;  13  W.  R.  157;  11  L.  T.,  N.  S.  419. 

Turning  cattle  into  the  streets.] — ^The  ownrr 
of  land  on  both  side*  of  a  hisrhwaj,  ^vbo 
claimed  the  grass  nnd  herbas^  int>viii«r  ca 
such  parts  of  it  as  were  not  graveled,  put  Ui 
cattle  under  the  care  of  a  servant,  but  win 
had  no  hold  of  them,  to  gnize  upon  it;— Held, 
that  they  were  not  turned  loose  within  ite 
meaning  of  the  2  &  8  Vict.  c.  47,  s.  54,  chaR 
2.  Sherhorn  v.  Wells,  3  B.  &  8.  784;  9  Jar., 
N.  8.  1104;  82  L.  J.,  M.  C.  179;  11  W.  B. 
594. 

Street  music.]— [By  27  &  28  Viol.  c.  55,  s. 
1,  section  57  of  the  2  d-  3  Vict.  c.  47, «  «p«W, 
and  in  lieu  uiereof  t/ie  following  protision  A^ 
take  effect  as  part  of  the  act.  namely,  antf  horn- 
holder  mthin  the  metropolitan  piAUs  dUtnd, 
personally f  or  by  his  servant^  or  by  any  pdks 
constable,  may  require  any  street  mu$icm  «r 
street  singer  to  depart  from  the  neighl»rko$d 
of  the  house  of  sucfi  hotiseholder  on  aeeouRt<^tit 
illness  or  on  account  of  the  interruption  of  th» 
ordinary  occupations  or  pursuits  of  any  imoU 
of  such  Itouse,  or  for  other  reasonable  or  sufficiest 
cause; 

And  every  person  who  shaU  sound  orji^ 
upon  any  musical  instrument^  or  sfioU  iiag  tt 
any  thoroughfare  or  publie  place  near  an^  wA 
housCy  after  being  so  required  to  depart,  Mk 
liable  to  a  penalty  of  not  more  than  40«.,  or,  w 
the  discretion  of  the  magistrate  before  wimii 
shaU  be  convicted,  may  be  imprisonedfor  asptme 
not  more  than  three  days  ;  and  it  shall  be  tasfd 
for  any  console  belonging  to  the  metropcUias 
police  force  to  take  into  custody  without  warmi 
any  person  who  shall  offend  as  aforetaid  : 

Provided  always,  he  shall  be  given  intoeudedtj 
by  the  person  mnlcing  the  charge  ;  provided  al», 
that  the  person  making  a  charge  for  an  offtM 
against  the  act  shall  accompany  the  eortftdk 
who  shall  take  into  custody  any  jiersonoffenda^ 
as  aforesaid,  to  the  nearest  station-howe,mi 
there  sign  the  charge-sheet  kept  for  ttich  /«^ 
pose. 

By  s.  2,  wlunever  any  person  eliarged  «iA» 
offense  under  the  act  shall  be  brought  to  fl»Jf 
station-liouse  during  the  time  when  the  fA^ 
court  shall  be  slivt,  it  shall  be  lavffulp^^ 
constaltle  in  charge  of  the  stationr Itouse  tort- 
quire  the  person  m/tking  the  cluirge  to  ^ter  w'J 
a  rcci/gnizant'e,  conditioned  as  is  2*f*ovidtd  bl " 
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e,  47,  i,  72  /  and  upon  the  refusal  of 

to  do  80^  it  shall  be  laxtful  for  sueh 

to  discharge  from  custody  the  person  so 


Lawful  poBseaaion  of  property.] — Upon  in- 
Ions  against  two  persons,  charging  that 
bey   ixnlawfully  had  in  their  possession,  and 
OQ-tr^zury  to  2  &  8  Vict.  c.  47,  s.  66,  a  number 
it,    SAiclcs,  the  property  of  the  complainants, 
ind  ^v^liich  were  reasonably  suspected  of  being 
i€olexx    and  unlawfully  obtained,  the  magis- 
kXfLt^e     issued  summonses  to  these  persons  to 
apX>eax  before  him  to  answer  the  charge;  they 
appeskred  accordingly  and    were  convicted. 
*PV)e    sacks  were  found  at  their  steam  flour- 
mills  I — Held,  that  they  were  brought  before 
Ihe  magistrate  within  the  meaning  of  the  3  & 
8  Vict.  c.  71,  8.  24.     Hadley  v.  PerJcs^  6  B.  & 
S.  876. 

Held,  also,  that  they  had  possession  of  the 
sacks  within  the  meaning  of  that  section,  and 
tl&GTefore  the  conviction  could  not  bo  sup- 
ported.    /&. 

Tbe  jurisdiction  of  a  metropolitan  magis- 
trate under  2  &  8  Vict.  c.  71,  s.  24,  is  con- 
flnecl  to  cases  in  which  a  constable  can  arrest 
under  2  &  8  Vict.  c.  47,  s.  66,  which  applies 
to  persons  having  or  conveying  things  in  the 
Btreets,  and  not  to  persons  having  possession 
of  things  in  a  house  or  other  building.    lb. 


See  Pbacticz. 
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I       I.  RiGEiT  TO  Minerals,  in  General. 

The  crown.]  ->[5  Hen.  4,  c.  4,  which  enacted^ 
that  none  from  thenceforth  sheuid  uee  to  mvUiply 
ffold  or  $Uter  or  um  the  craft  of  multiplieation, 
and  if  any  the  tame  do,  they  tHwuld  incur  the 
pain  of  felony^  leae  repealed  hy  1  WUl,  db  If, 
e.  80,  M.  1,  2. 

By  1  Will.  &  M.  c.  80,  n.  8.  all  the  ffold  and 
eXLver  thatthall  he  extracted  hy  the  act  of  melting 
and  refining  ofmetdU^  awl  otfientiee  improving tf 
them  and  their  ore$^  he  henceforth  employed  for 
vo  other  use  or  ueea  whateoeter  Jiutfor  the  increaee 
ofmoneye^  and  the  place  for  the  diepoml  thereof 
ehall  he  their  Majettien'  mint  within  the  Toieer 
of  London,  at  which  phtce  they  are  to  receive  the 
full  and  true  value  for  their  g*ld  and  eilter  eo 
extracted  from  time  to  time,  according  to  tfie 
assay  and  fineness  thereof  and  so  for  any  greater 
or  lesser  toeight,  and  none  of  that  metal  of  gold 
and  silver  so  r^ned  and  extracts  I  be  permitted 
to  he  used  or  disposed  of  in  otfier  place  or 
places  within  their  Majesties^  kingdoms  and 
dominions^ 

But  by  8.  4,  no  mine  of  copper^  tin^  iron,  or 
lead,  shall  Ite  adjudged^  reputed^  or  iahen  to  he 
a  royal  mine,  although  gold  or  silver  may  he 
extracted  out  of  the  same. 

And  by  5  A  0  Will.  &  M.  c.  6,  s.  2,  all  and 

eoery  person  or  persons,  being  subjects  if  the 
crown  of  England,  bodies  politic  or  corporate, 
who  shall  be  the  owner  or  owners,  proprietor  or 
proprietors  of  any  mine  or  mines  loithin  the  king- 
dom of  England,  dominion  of  Wales,  or  town  of 
Berwick-upon-Tweed,  wherein  any  ore  shall  be 
discovered,  ojteneil,  found,  or  wrought,  and  on 
which  there  ie  copper,  tin,  iron,  or  lead,  sfuM 
and  may  hold  and  enjoy  the  same  mine  or  mines 
and  ore,  and  continue  in  the  possession  thereof, 
and  dig  and  work  the  mine  or  mines  or  ore,  not- 
witlutanding  thtt  such  mine  or  mines  or  ore 
shall  be  pretended  or  claimed  to  lie  a  royttl  mine 
&r  royal  mines,  any  law,  usage,  or  custom  to  tlie 
contrary  notwithstanding. 

By  8.  8,  their  Majesties,  their  heirs  and  suc- 
cessors, and  all  claiming  any  royal  mines  under 
them,  shall  and  may  have  the  ore  of  any  such 
mine  or  mines  in  any  part  of  the  kingdom  of 
England,  dominion  of  Wales,  or  town  of  Ber- 
wick-upon-Tweed {other  than  tin  ore  in  the 
counties  of  Devon  and  Cornwall),  paying  to  the 
proprietors  or  oumers  of  the  mine  or  mines 
wherever  such  ore  is  or  shall  be  found  within 
thirty  days  after  the  ore  is  or  shall  he  raised 
and  laid  upon  the  hanks  of  the  mine  or  mines, 
and  before  the  same  he  removed  from  thence, 
the  rates  following  (that  is  to  say),  for  all  ore 
washed,  made  dean,  and  merchantable,  wlierein 
there  is  copper,  the  rate  of  IGl.  per  ton;  wlierein 
there  is  tin,  tfie  rate  of  40s,  per  ton ;  wherein 
there  is  iron,  the  rate  of  40*.  per  ton  ;  and  where 
there  is  lead,  the  rate  of  9/.  j^er  ton  {raised  to 
25Z.  per  ton  by  65  Geo.  3,  c,  134).  And  in  de- 
fault of  payment  of  such  sums,  it  shall  and  may 
he  lawful  for  the  owners  and  proprietors  of  tlie 
mine  or  mines,  wlierein  such  ore  is,  are  or  tJiall 
be  found,  to  sell  and  dispose  of  the  said  ore  to 
their  own  use,] 


As  to  grants  by  the  crown, — sec  tbbtitie, 
III.,  1. 

Owners  of  soiL]— Primai  facie,  the  *nnv 
of  t  lie  Mirfncc  i^  en  tilled  to  the  sarficc  ifinif, 
and  all  below  it,  fx  jure  nntunie;  snd  tbon 
who  claim  the  pro^ierty  in  t Si*»  inincimb  bdse 
must  do  so  by  some  ^int  «>r  fonveyan^  by 
him  or  from  the  crown.  liffube^tlutm  v.  IHZm, 
6  Jur.,  N.  S.  llCi;  8  II.  L.  Ch.<?.  848;  Sa  L 
J.,  Q.  IJ.  40;  affirming  S.  C7..  in  £xcliei|as 
Chamber,  8  El.  &  Bl.  123;  3  Jur..  K.  a 
1297;  27  L.  J.,  Q.  B.  01 ;  and  hi  QwnS 
Bench.  0E1.&  Bl.  503;  2  Jur.,  N.  &  73$; 
25  L.  J.,  Q.  B.  302. 

The  ri;;ht8  of  a  gr»intee  of  tlie  mineral^  hj 
whomsoever  gnmtiHl,  muAt  depend  apoB  tfc« 
term^  of  the  deed  of  c<invfyAn<-c;  Iwf  prjai 
facie  it  will  he  presumed,  if  the  minrnUs  jr 
to  be  enjoyed,  tiiat  a  power  t<»  get  tlniii  c« 
also  granted  or  reserved  as  a  neccasajy  inn- 
dent,     lb. 

Tenants  in  common.]— It  is  not  dc^rocf/rr 
waste  for  a  tenant  in  common  of  a  ronl  ra'w 
to  get,  or  to  liceosci  another  to  get,.thc  cijah, 
he,  the  working  tenant,  not  fippr»>pria//ff^to 
himself  more  thnn  his  share  of  the  pmceedi. 
Job  V.  PotUm,  20  L.  U..  Eq.  84;  44  L  J.. 
Chanc.  262;  82  L.  T.,  N.  S.  110;  23  If .  R 
588— V.  C.  B. 

The  plaintiff,  a  tenant  in  common  of »  os) 
mine,  hud  notice  of  a  negotiation,  which  wai 
followed  by  a  lease  for  tlireo  ycjirs  (in  whiHi 
he  did  not  join)  liy  hi-4  two  co-tonaou,  dtf<^' 
in  December,  180.>,  of  two  undivided  thirds ef 
the  coal,  with  license  to  work  the  coal.  Uoder 
this    license    some    cosil,    but   con.si{7cRi^ 
less  than  two-thirds  of  the  whole,  wasraisfd, 
and  one-third  of  tha  royalty  was  kept  by  tiw 
licensee    for  the   plaintiff.      A    ne<?'>tian« 
for  a  further  license  was  on  foot,  when.  i'> 
October,  1872,  the  plaintiff  filed  a  hill  sgai^* 
his  co-tenants  and  the  licensee,  pn^in^  f"' 
on  inquiry  as  to  the  value  of  the  coals  raised; 
and  an  account  agiiinst  nil  the  dcfcnddntsif 
trespassers;  for  an  i injunction  and  receiiw; 
and  for  damages: — Held,  that  the  w«»rk|iig 
was  not  a  trespass;  and  the  plaintiff  clcctta^ 
to  dismiss  the  bill  with  costs  against  bis  co- 
tenants,   a  decree  was  made  witliout  costs, 
against  tlie  licensee  for  an    account  of  t&o 
value,  at  the  pit's  mouth,  of  the  coal  roiicd, 
less  costs  of  ^tting  and  raising,  and  forpij- 
ment  of  one-third  to  tlie  plaintiff.    Ih- 

Possession  and  ei^oyment,  without  om^- 
ship  of  soiL] — ^In  trover  for  copper  ore  niiscu 
under  the  Jilaiutiff's  land,  the  prcsumpii^ 
tliat  the  right  to  the  minerals  accom|>aniea 
the  fee  simple  of  the  land  may  be  rebutted  hj 
the  absence  of  enjoyment  of  the  minerals  by 
the  plaintiff,  and  the  user  by  perso:is  notfke 
owTicra  of  the  soil.  Bowe  v.  Orcnfel,  R  &  J^ 
806— Abbott. 

AVhore,  in  trover  for  copper  ore.  it  ^^J 
f)roveJ  that  the  plaintiff  was  in  ]lOssc»i«>f  ^J 
land,  in  which  he  liad  sunk  a  shaft  and  nii'^<» 
the  ore  in  question,  and  the  same  witness  on 
cross-examination  ]>roved  fhat  ore  wnstakcB 
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t^BL^  \:ary  a  person  who  bad  ft  shaft  in  an 
tjoJTiing  close,  and  who  was  getting  the 
~e  of  cop|)er  ore  under  tlio  plaiutiflTs 
hen  he  sunk  his  shaft: — Held,  that 
primft  facie  evidence  of  the  plaintiff^s 
]tlo  %€>  the  ore,  which  must  be  left  to  the 
ury.  jRatM  v.  Brenton^  8  B.  <&  G.  787;  8  M. 
»  U.   IBS. 

■T\:i»    plaintiffs  were  lessees  under  certain 
persons  called  the  lords  of  Mold,  of  all  mines 
uicl  minerals  under  a  large  tract  of  waste  land 
c&We€L    Itfold   moimtain.     In  trover,   for  ore 
wrongfully  extracted  by  the  defendants  from 
m  spot  in^hich  the  plaintiffs  alleged  to  be  part 
of  Mold  mountain:  —  Held,  that  it  was  not 
necessary  for  the  plaintiffs  to  prove  the  title 
OT    seizin   of  their  lessors;  but  that  it  was 
enough  for  them,  as  against  the  dcfendimts, 
"vrlfto  i^ore  wrong-doers,  to  show  a  possession 
«q€L  an   enjoyment  by  themselves  under  the 
lease;     and  that,   for  this  purpose,   acts  of 
ownership  exercised    by   the    plaintiffs,    by 
^worlLing  mines  on  other  parts  of  the  moun- 
tain, mrere  evidence  of  their  right  under  the 
spot    in    question,  being  part  of  the  waste. 
Tctylor  v.  Parry,  1  Scott,  N.  R.  570;  1  M.  & 
G.  604 ;  4  Jur.  967. 

Trespass,  and  not  case,  will  lie  for  encroach- 
ing on  a  lead  mine,  though  the  plaintiff  has 
no  property  in  the  soil  above  the  mine,  but 
oi\\5  a  liberty  of  digging.  Uarher  v.  Birk- 
heck,  1  W.  Bl.  482;  8  Burr.  155G. 

Tenants  for  life.] — ^A  tenant  for  life  has  no 

right  to  open  mines  or  clay- pits;  but  where 

the  author  of  the  settlement  has  previously 

'worked  them,  the  tenant  for  life  may  continue. 

Viner  v.  Vaughan,  2  Beav.  440. 

A  client  devised  all  his  real  estates  in  such 
manDer  that  the  plaintiff  was  entitled  in  tail 
in  remainder  expectant  on  a  life  estate.    The 
plaintiff,  by  his  bill,  which  impeached  the  pur- 
chase by  the  solicitor,  offered  to  confirm  certain 
sales  of  minerals  which  had  been  made  by  the 
solicitor  after  the  death  of  the  client:-— Held, 
that  the  plaintiff  having  adopted  the  sales  of 
the  minerals,  could  not  claim  to  be  entitled  in 
pieaenti  to  tiio  moneys  arising  from  them  on 
the  ground  that  the  working  mines  was  an  act 
of  waste,  but  was  entitled  to  them  only  after 
the  death  of  the  tenant  for  life.     Grealey  v. 
Mnudey,  3  De  G.,  F.  &  J.  488. 

A  tenant  for  life,  impeachable  for  waste, 
may  properly  work  opened  mines;  whether  he 
may  also  work  dormant  or  abandoned  mines 
must  depend  upon  the  circumstances  under 
which,  and  the  period  of  time  during  whidi, 
the  mines  have  been  abandoned.  Bagot  v. 
Bayot,  0  Jut.,  N.  S.  1022;  12  W.  R.  85;  82 
Beav.  600. 

A  lease  was  granted  of  two  seams  of  coal, 
And  all  other  the  scam  nnd  seams  of  coul 
nnder  an  estate.  After  the  death  of  the 
grantor,  a  third  scnm,  lyin;;  under  the  two 
teams,  was  discovcrcil,  which  could  only  be 
worked  hy  opening  a  new  shaft : — Held,  as  be- 
tween the  tenant  for  lifi-  and  the  remainder- 
man, undtT  the  will  of  ihe  lessor,  ihat  the 
working  of  this  now  scam  was  not  opining  a 


new  mine.     Spencer  v.  Scuri\  31  Beav.  384;  0 
Jur.,  N.  8.  0;  81  L.  J.,  Chuuc  s:j. 


Mortgagees.] — When  a  niorrtra^^ir  knows 
that  a  mortgagee  in  po<««e5t8io:)  in  working 
mines  under  the  mortgaged  |)r(«iiso<.  muU  for 
a  number  of  years  allows  the  working  to  go 
on  without  objection  or  complaint,  the  court 
will  not  allow  him  to  surcharge  the  mortgagee 
with  the  value  of  thi*  ore.**  ndsed  l>v  him  or  his 
lessees,  or  of  the  surface  land  necessarily 
dnmagcd  by  reason  of  such  working.  MUUct 
v.  Dw>ey,  11  W.  U.  17(>;  31  Beav.  470. 

Bcclttsiastical  persom^.]— The  coal  under 
parts  of  the  glebe  of  a  vicuraice  hud  ut  differ- 
ent times  since  1750,  with  the  consient  of  the 
vicars  for  the  time  being,  been  gotten  by  the 
persons  working  adjoining  collieries^  ana  roy- 
alties hnd  been  paid  to  the  vicars  for  the  time 
being,  the  working  being  ccmducted  solely  by 
underground  p;i»sugc's  from  the  adjoining 
collerics  witiiout  entr^ring  on  the  surfiu^e  of 
the  globe:— Held,  tiiat  no  presumption  could 
be  drawn  ftxmi  tiicHeftictH  that  there  had  been 
any  grant  authorizing  the  vicairs  to  (»pen 
mines.  BarUeit  v.  Phi/lipn^  4  De  G.  &  J. 
414. 

The  incumbent  of  a  living  cannot  open 
mines  without  the  consent  of  the  patron  and 
ordinary.  Holden  v.  Weekes,  1  Johns.  &  11. 
278;  6  Jur.,  N.  d.  1288;  30  L.  J.,  Chaoc.  85; 
0  W.  U.  04;  8  L.  T.,  N.  8.  4;)7. 

The*patron  of  the  living  is  the  proper  per- 
son to  institute  a  suit  inequity  to  restrain  the 
opening  of  mincM,  and  generally  the  only 
proper  person :  but  semble,  the  ordiu'iry  may 
take  proceedings  to  prevent  waste  by  col- 
lusion between  the  patron  and  incumbent. 
//;. 

lnOornwalL]~-(2l  &  22  Viet.  c.  100,  de- 
flues  tite  rights  of  the  crow/t,  tfie  Prince  of  Wales 
and  of  the  Biike  of  CornmtJf^  to  the  mines  and 
minerals  in  or  under  land  lying  hdovo  high-water 
mark,  within  CirrMoaU,  \ 

In  ejectment,  for  a  mine  nnd  land  in  Corn- 
wall, the  defendant  cannot  defend  for  a  right 
of  entry  to  dig  for  mines,  nnd  take  the  min- 
erals known  there  by  the. name  of  tin-bounds. 
Doe  d.  Fnlinonth  v.  Aldcrson,  1  HL  &  W.  210; 
4D.  P.  C.  701. 

As  to  customs  and  prescriptions  in  Cornwall, 
— see  this  title,  II. 

What  are  mines  and  mineral*.  ]  —A  testator 
bequeathed  to  his  wife  all  shares  in  mines  of 
which  he  should  die  possessed.  At  the  date 
both  of  the  bequest  and  of  his  death  he  was 
possessed  of  shares  in  a  Welsh  slate  company, 
but  other  than  these  of  no  shares  in  mines. 
The  slate  worked  by  this  company  had  at  first 
been  obtained  by  open  quarrying,  but  for  sev- 
eral years  back  the  excavations  m  the  stratum 
had  become  so  steep  as  to  make  it  necessary 
to  carry  on  the  works  by  means  of  ordinary 
underground  mining  opemtions.  The  slate 
works  were  rdted  to  thu  relief  of  the  i>oor, 
whereas  mines  aiv  r.\<  inpt  frt)m  .sucli  rating: — 
Held,    that   thcoc   blace    \vork:i   came   under 
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the  definition  of  a  mine,  such  definition  de- 
pending upon  the  mode  of  working,  and  not 
upon  ue  material  obtained  from  the  mine; 
and  that  the  intention  of  the  testator  being 
also  regarded,  the  shares  passed  under  the  be- 
quest Clet>eland  t.  Mef/ricky  17  L.  T.,  N.  S. 
288;  87  L.  J.,  Chanc.  124— Y.  C.  M. 

A  canal  company  was  empowered  by  act  of 
parliament  to  pr<9vent  the  owners  of  land  ad- 
joining the  canal  from  working  the  mines  and 
minerals  within  ten  yards  of  it,  but  was  re- 
quired to  give  compensation  for  stopping  any 
such  workings: — Held,  first,  that  stone  used 
for  mending  roads,  and  worked  by  quarrying 
from  the  surface,  was  within  the  description 
of  mines  and  minerals.  Midland  Bailteay 
Company  ▼.  Checkiey,  15  W.  R.  671 ;  86  L.  J., 
Chanc.  880;  4  L.  R.,  £q.  19;  lOL.  T.,  N.  S. 
260— R. 

Held,  secondly,  that  the  company  might 
prohibit  the  working  of  mines  beyond  the  ten 
yards,  if  in  their  opinion  the  working  would  en- 
danger the  canal,  but  that  they  must  compen- 
sate the  owner  for  stopping  mines  beyond  the 
ten  yards.     lb. 

In  an  agreement  for  a  partition  of  lands,  and 
in  the  deeds  carrying  out  the  agreement,  the 
mines  of  lead  and  coal,  and  other  mines  and 
minerals,  were  excepted ;  and  in  another  part 
of  the  deed  it  was  agreed,  that  the  profits  of 
the  mines  excepted  should  be  taken  between 
the  parties  according  to  their  respective  es- 
tates:— Held,  that  mmerals  meant  substances 
of  a  mineral  character  which  could  only  be 
worked  by  means  of  mines  as  distinguished 
fh>m  quarries,  and  that  limestone  quarries  out 
of  the  surface  were  not  within  the  exception. 
IkKrtUl  ▼.  Boper,  8  Drew.  294;  24  L.  J., 
Chanc.  779. 

Stones  got  from  quarries  are  minerals. 
MiekfethwaUd  v.  Winter,  6  £xch.  G44;  20  L. 
J.,  Bxch.  813.  8.  P.,  BeU  v.  WiUoa,  1  L.  R., 
Chanc.  803;  12  Jur.,  N.  S.  263;  85  L.  J., 
Chanc.  887;  14  L.  T.,  N.  8. 115;  14  W.  R 
498. 

Coprolites  beneath  the  surface  of  a  copyhold 
tenement  are  minerals,  the  property  in  which 
is  in  the  lord.  Att.  Oen,  v.  Tomfine,  5  L.  R., 
Ch.  Div.  750;  46  L.  J..  Chanc.  Div.  654;  86 
L.  T.,  N.  8.  684;  25  W.  R.  802. 

n.  Customs    and    PnESCRrprroNs ;     Copy- 
hold    AND     CUSTOHART    ESTATES ; 

Wastes  and  Commons. 

Custom  and  prescription,  g^nerally.l — 
The  right  to  an  unopened  mine  of  coal,  under 
the  close  of  another  person,  is  a  right  to  land, 
and  cannot  be  claimed  by  prescription.  Wil* 
kinson  v.  Prtrnd,  11  M.  &  W.  88;  7  Jur.  284; 
12  L,  J.,  Exch.  227. 

Wliere,  to  an  action  for  entering  a  close  of 
the  plaintiff,  called  a  garden,  the  defendant 
pleaded  an  immemorial  custom,  to  search  for 
minerals  in  the  district  within  which  the  locus 
in  quo  was  situate  ('Hiic  sites  of  houaes,  &c., 
gardens,  orchards,  and  highways  excepicd  * ), 
and  it  was  proved  that  tlic  locus  in  quo  was 
planted  with  shrubs  within  the  last  six  years, 


and  with  potatoes  jint  Ijcforc  tlic 
was  committed: — Held,  that  it  was  a  gaidea 
within  the  meaning  of  the  exception.  GSkei 
V.  Tomiton,  4  D.  &  R.  222. 

In  Oonwall.] — Tliough  the  lord  of  a  masar 
in  Cornwall  may  by  couvcytm^e  and  acts  of 
ownership  establish  his  rif^ht  to  hII  tin  miaei 
within  the  manor,  as  well  uikI't  the  frceiwW 
tenements  as  under  customary  tenements^  «d 
tl»c  wastes;  yet,  ci)nsistcntly  tlierewith,  tfee 
tenants  of  certain  tenr-mcnu  in  a  ▼ill  witha 
the  manor,  some  of  thoin  freer!  lold  and  smw 
customary,  may,  by  ac?t.^  of  ownership  f«* 
moix)  than  twenty  ycai-s  paftt,  establish  their 
right  to  copper  mines,  as  well  under  the  «B»le 
and  customary  lands  as  under  the  freehold 
hinds  within  tlic  vill.  Cartis  v.  DoMieiy  i# 
East,  273. 

A  custom  that  any  tinner  witliin  Corawill 
may  acquire  u  right  to  the  tin  witliio  certaia 
limits;  taking  proceed  in  i^s  in   the   staoiarf 
court,  of   which  tho   land -owner    haa  oodee^ 
and  coniplctin;^  his  title  in  thit  court,  and.  ia 
case  of  minerals  being   found,  rendering  a 
portion  of  the  produwto  the  lord  or  owjiff 
of  the  soil ;  and  that  the  riglit  so  ac(]uir^ 
may  be  pixiserved  by  an  annual  rencinl  of 
the  bounds;  and  that  it  is  not  necesmry  for 
its  preservation  that  tlic   mincraU  (if  any) 
within  the  limits  should  be  sought  after,  and 
the  hmd   worked  for  mineral    purpose*  bf 
the  bound-owner,  or  on  his  belialf,  is  bad  for 
unreasonabless.     Ji^gem  v.  Brentoi^  10  Q.  H. 
26;  12  Jur.  203;  17  L.  J.,  Q.  B.  34. 

An  ancient  mine,  worked   from  a  lemote 
period  by  tin-bounders,  under  the  cuHtom  ««f 
Cornwall,   had  from  time  immemorial  Iwea 
supplied  with  water  by  a  stream  originally 
artificial;  and  when  the  bounders  ceased  to 
work  and  mine,  possession  thereof  was  takes 
by  the  owners  of  the   minerals: — Held,  tbst 
the  right  thus  acquii'ed  by  prescription  to  tte 
use  of  the  water  in  question  was  the  rigbt  of 
the  owner  of  the  minerals.  loimey  v.  Stoder,  I 
L.  R.,  Ch.  390:  12  Jur.,  N.  S.  410;  14  W.  R- 
743 ;  14  L.  T.,  N.  S.  427 ;  43  L.  J.,  Chaoc  m. 

In  copyhold  lands,  generally.  J  —In  coprboW 
lands,  although  the  pronerty  m  mines  is  ia 
the  lord,  the  po<session  or  them  is  in  the  tan- 
ant.  The  latter,  therefore,  may  maintain  as 
action  against  the  owner  of  an  ad  joining  H- 
liery,  for  breaking  and  entering  tlie  sub-soil 
and  taking  coal  therein,  althougli  no  tresija* 
is  committed  on  the  surface.  Lewis  v.  Brmilh- 
waite,  2  B.  &  Ad.  487. 

The  lord  of  a  manor,  as  srch,  has  no  right, 
without  a  custom,  to  enter  upon  the  copyholds 
within  his  manor,  under  which  U»cre  are  mines 
and  veins  of  coal,  in  order  to  bore  for  and 
work  the  same;  and  the  copyholder  may 
maintain  trespass  against  him  for  so  doing. 
BourM  V.  Taylor,  10  East,  180: 

Where  a  lord  of  a  manor,  who  claims  against 
the  tenants  the  mines  within  the  manor,  lias 
stood  by  for  a  loni^  period  and  allowed  the  ten- 
ants to  wtirk  the  inincH.  and  to  expend  )tx^ 
sinus  of  moiH'V,  a  court  of  equity  will  not  tjive 
him  ail  iujuuciion  ur  account  agiuusc  the  tin* 


MINES    AND    MINERALS,    II. 


9040 


t^,  Ijiat  will  leave  hira  to  his  Icoral  rcmcd}'. 
%rrt>tt  \r.  Palmer,  3  Mylne  &  K.  CJi. 
T*l:ie  right  to  coal  under  customary  frcchoMs. 
t.\\e  same  as  in  the  case  <>f  lands  of  ordi- 
fcry  oopyhold  tenure.  The  onus  lies  on 
le  tevmnt  of  customary  freeholds  to  prove 
tkVkt,  Y\e  has  the  right  by  custom  to  dig  for  coal 
Oder  liis  lands  of  that  tenure.  Portland  v. 
Tili^  1»  L.  R,  Eq.  765;  12  Jur.,  N.  S.  286;  85 
-»-  jr.,   Chanc.  439;  15  W.  R.  38. 

rrtie  customary  of  a  manor,  compiled  within 
.t%e    period  of  legal  memory,    recognized   a 
riglit  in  the  tenants  to  dig  coal  propriis  usis. 
[t  appeared,  from  subsequent  documents,  that 
t\%e  privilege  of  digging  coal  for  their  own  con- 
eamption  had  been  enjoyed  by  the  tenants 
nncior  the  waste,  but  there  was  no  evidence 
ol  Ik  dlmilar  restricted  enjoyment  by  the  ten- 
ants under  their  customary  inclosures.     There 
vras  evidence  of  tenants  having  during  a  long 
period  dug  conlin  their  customary  inclosures, 
for  sale : — Held,  that  the  custom  was  restricted 
to  digging  in  the  waste  for  coal  for  the  ten- 
ants' own  consumption,  and  that  the  tenants 
bad  no  right  of  digging  coals   under  their 
costomnry  inclosures.     lb, 

A  declaration  stated  that  the  plaintiff  was 
possessed  of  land,  and  that  the  defendant 
'wrongfully  and  without   leaving   suiBcient 
snpporty  worked  the  mines  beneath  the  land, 
by  reason  whereof  part  of  the  land  fell  in  and 
sank.     Plea,  that  the  lord  of  a  manor  being 
seized  of  the  common  and  waste  land,  parcel 
of  the  manor,  and  of  the  coal  mines  under- 
neath, and  certain  persons  being  entitled  to  a 
right  of  common  over  the  same,  an  act  was 
passed,  whereby  the  common  and  wiiste  land 
was  divided  and  allotted  among  the  persons 
so  entitled  to  rights  of  common,  but  reserving 
to  the  lord  all  original  rights  by  him  enjoyed 
in  respect  of  the  manor,  and  the  right  of 
working  all  mines  underneath  the  common 
and  waste  land,  together  with  convenient  and 
necessary  rights   of  way.     That  from  time 
whereof  the  memory  of  man  is  not  to  the 
contrary,  up  to  the  time  of  the  act,  the  lonl 
for  the  time  being  and  his  assigns  had  been 
used  and  accustomed  as  of  right  to  searcli  for, 
win,  and  work  the  coal  mines  lying  and  being 
under  the  commons,  without  let  or  interrup- 
tion, and  without  leaving  sny  suppoil;  for  the 
lands  in  and  under  which  the  mines  were 
situate,  and  without  making  or  paying  satis- 
faction for  any  injury  caused  by  working  the 
mines,  and  that  the  mines  had  always  been 
so   worked    without    leaving   support;    and 
jnstifietl  under  a  lease  granted  by  tlie  lord  of 
the  mines: — Held,  a  bad   plea.     Blackett  v. 
Bradley,  1  B.  &  S.  140:  8  Jur.,  N.  S.  588;  81 
L  J.,  Q.  B.  65;  6  L.  T.,  N.  S.  832. 

Pleas  that,  for  forty  years  and  for  twenty 
years,  the  lord  of  the  manor  and  his  tenants  had 
been  used  and  accustomed  of  right  to  work 
the  mines,  without  leaving  any  support  for  the 
lands;  that  the  defendants  were  tenants  to  the 
lord  of  the  mines,  and  that  the  working 
the  mines  without  leaving  any  support  for  the 
land  was  a  workln&r  of  the  mines  in  the  exer- 
eise  of  and  according  to  the  right  and  cus- 


tom:—Held,  that  boti)  pleas  were  bad,  as  not 
showing  any  acts  done  on  the  plaintitf's  land; 
acts  done  on  the  hind  of  another,  though 
done  as  of  right  for  twenty  or  forty  years,  not 
affecting  the  plaintiff's  riy;hts.     lb. 

In  nn  ordinary  estate  of  copyhold  the 
property  in  the  trees  and  minerals  is  in  the 
lord,  the  possession  in  the  copyholder.  If  a 
stranger  or  the  copyholder  cuts  trees  or  takes 
minerals,  the  lord  can  bring  trover;  if  a  stran- 
ger or  the  lord  cuts  trees  or  takes  minerals,  the 
copyholder  can  maintain  trespass.  Eardley 
V.  Granville,  8  L.  U.,  (;h.  Div.  838;  45  L.  J., 
Ch.  Div.  660;  84  L.  T.,  N.  S.  609;  24  W.  U. 
538— R. 

In  a  crown  manor,  where  the  crown  and 
its  lessees  were  by  custom  entitled  to  enter 
on  the  land  for  the  purpose  of  working  tlie 
minerals,  the  defendant,  the  lessee  of  the 
crown  iHines,  who  was  also  the  lessee  of  the 
Sneyd  mine  outside  the  manor,  claimed  a 
right  to  use  a  crut  or  an  underground  way 
beneath  the  land  of  tlie  pluintiffsi,  who  were 
copyholders  of  part  of  the  manor,  for  the  pur- 
pose of  conveying  minerals  from  the  Sneyd 
mine  to  the  deep  pit  by  which  the  manorial 
mines  were  worked,  and  thence  by  a  branch 
railway,  constructed  by  tiie  defendant  over 
part  of  tlie  same  copyhold,  to  the  main  line: 
— *-Held,  that  such  user  was  a  trespass,  and 
that  no  case  of  acquiescence  on  the  p!\rt  of  the 
plaintiffs  or  their  predecessor  in  title  having 
been  established,  they  were  entitled  to  an  in- 
junction to  restrain  the  defendant  from  Ciirry- 
ing  the  Sneyd  minerals  over  or  under  their 
copyhold  land.     lb. 

Coprolites  beneath  the  surface  of  a  copy- 
hold tenement  are  minerals,  und  the  pro|K;rty 
in  them  is  in  the  lord,  though,  in  the  absence  of 
a  special  custom,  he  cannot  dig  for  them, 
wltiiout  the  permission  of  the  tenant.  AtL 
Oen,  V.  TamliM,  5  L.  R.,  Ch.  Div.  750; 
46  L.  J.,  Chanc.  Div.  654;  36  L.  T.,  N.  S. 
684;  35  W.  R  803. 

The  lord  of  a  manor,  in  wluch  there  was  no 
custom  authorizing  him  so  to  do,  entered 
without  permission  on  the  land  of  a  copyhold 
tenant,  which  w:is  in  the  occupation  of  a  ten- 
ant,' and  dug  for  and  carried  away  coprolites. 
A  large  trench  was  dug,  which,  at  the  time 
when  the  copyhold  tenant  commenced  a  suit 
against  the  lord  to  restrain  tlio  tresp:iss.  was 
not  filled  up,  though  it  was  filled  up  and  the 
surface  restored  before  the  suit  came  to  a 
hearing.  The  digging  was  continued  after 
filing  the  bill,  and  until  the  coprolites  were 
exhausted: — Held,  that,  under  the  circum- 
stances, tlie  copyholder,  thou«rh  only  a  rever* 
sioner,  could  maintain  a  suit  against  the  lord 
for  an  injunction  and  damages.     lb. 

Held,  also,  that  the  proper  mcisure  of 
damage  was  the  gross  amount  produced  by 
the  sale  of  the  coprolites,  less  the  expenses  of 
the  working,  and  such  a  sum  by  way  of  profit 
as  would  have  induced  a  stranger  to  under- 
take the  working.     £b. 

—  upon  incloaure  or  allotment  of  wastes 
and  commons.] — An  act  for  inclosing  a  com* 
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mon,  which  dihsots  that  the  nllotment  to 
tho  commoners  slmll  be  deemed  to  i>e  within 
the  township  wherein  the  lands  of  Ruch  C'»m- 
moners  lie,  docs  not  alter  the  ri^ht$«  or  lia- 
bilities of  the  owners  of  coal  mines,  cither 
worked  or  unworked,  under  such  allotments. 
Bex  V.  Pitt,  2  N.  &  M.  803;  5  B.  &  Ad.  50.). 

At  the  time  of  tho  passing  of  an  inclosure 
act,  the  soil  and  freehold  of  the  common  land 
were  vested  in  the  lord  of  the  manor,  subject 
to  certain  rights  of  common,  and  he  was  also 
entitled  to  the  coals  and  minemis  and  un- 
opened stone  quarries,  &c.,  under  the  commmi 
lands,  as  part  of  tho  freehold.  The  act  did 
not  recite  the  particular  rights  of  tho  lord. 
but  enacted  that  certain  allf>tments  should  Ikj 
made  to  tho  commoners  in  lieu  of  their 
rights,  and  to  him  as  lord  of  the  manor,  for 
his  right  to  and  in  the  soil  of  the  common 
lands,  and  also  ''  to  and  for  the  damasfo  and 
injury  he  would  sustain  by  being  obliged  to 
make  satisfaction  to  the  proprietors  of  the 
lands  for  digscing  coals  or  minerals;*'  and  it 
also  enacted,  that  if  the  lord  should  enter  on 
any  of  the  lands  for  the  purpose  of  diggin*:^, 
getting,  Ac,f  any  coals  or  other  minerals,  he 
should  make  compensation  for  damage  done. 
There  was  no  express  reservation  of  the  mines 
or  minerals  to  him.  Tho  allotments  were 
made  pursuant  to  the  act: — Held,  that  the 
lord  of  the  manor  for  the  time  being  was  en- 
titled to  the  mines  and  minerals  under  the  land 
so  inclosed,  paying  compensation  to  the  owners 
of  the  allotments  for  any  damage  done  by 
working  the  mines.  Mickletkwaite  v.  Winter^ 
0  Ezch.  644;  20  L.  J.,  Exch.  313. 

An  act  of  Qeo,  8,  for  inclosing  the  moors 
and  commons  within  the  manor  of  Lanchcater, 
contained  a  saving  of  all  the  seignorial  rights 
of  the  Bishop  of  Durham  as  lord  of  the  manor, 
and  also  provided  that  the  bishop,  his  succes- 
sors, lessees  and  assigns,  should  at  all  times 
thereafter  work  and  enjoy  all  mines  under  the 
moors  and  commons,  and  free  liberty  of  win- 
ning and  working  mines  belonging  to  the  see 
and  bishopric  pf  Durham,  wheresoever  the 
same  should  be,  and  of  leading  and  carrying 
away  tho  coals  gotten  thereout,  or  out  of  any 
other  lands  or  grounds  whatsoever: — Held, 
that  the  bishop  had  no  right  to  carry  over  the 
inclosed  lands  coal  gotten  from  mines  within 
tho  manor,  but  not  belonging  to  the  see. 
Redley  ▼.  Fenwick,  3  H.  ^  C.  349— Excli. 
Cham. 

An  inclosure  act  provided  that  the  lord  of 
the  manor  should  havo  power  to  enter  upon 
the  waste  lands  allotted,  and  dig  for  and  get 
minerals,  and  erect  works  for  that  purpose, 
making  satisfaction  to  tho  {x^rsons  whose  al- 
lotments should  be  d:uu:iged  or  injured. 
Another  clause  provided  that  the  lord  should 
upon  no  account  open,  dig,  or  carry  on  any 
work  on  the  surface  within  forty  yanUof  any 
dwelling-house,  nor  gee  any  coal  under  any 
dwelling-house  within  the  per|>endicular  dis- 
tance of  forty  yards  from  tlie  foundation  of 
any  such  building.  And  power  wOo  given  to 
persons  entitled  to  dwcllinsr-housc^  to  inspect 
the  mines,  in  order  to  see  whether  works  were 
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curried  on  within  the  |>rc»liil>itcl 
Held,  that  the  effe -t  of  iliis 
lord  a  right  of  entering  iipin  the^  gurSacf  d 
the  allotments,  makin?  io:oi>  -n-^-iyioti  J* Ef- 
face damage,  subject  to  an  *ib'i*»lute  ftroi**- 
tion  ngainst  w. irking  at  all  writhin  f«>rtf 
of  a  dwelling  housM*:  but  tli^t  it  left  the 
raon  law  right  <»f  an  owner  of  tlie  rorCaer  *<• 
have  the  support  of  the  minerals*  l»cl»»  a^ 
touched;  and  therefore,  tlmt  the  kwd  w 
liable  to  an  action  fi»r  workit*^  thv  mia^  • 
as  to  cause  tho  surface  U>  subisicie,  aJtbi^k 
the  works  were  carried  on  in  n  pttvprr  wm 
usual  manner,  and  not  within  tJic  |»rf»i»UiiK* 
distance,  lioftert*  v.  JIainrg,  7  Kl-  &  BL  fiS: 
3  Jur.,  N.  S.  833;  27  U.  J..  Exch.  49— Sick 
Cham. 

In    an    action   for    working    milted 
ground  near  to  a  house,  so  tliAt  ti«o  Incise 
injured,  and  in  danger  of  fallin^^  fi*r  w»«iirf 
support,  the  defendant  claimesl,  as   lcs«««# 
the  manor  in  which  the  house  was  situstte.a^ 
of  the  mines  therein,  a  prescriptive  right  !• 
work  the  mines  under  any  h<Mises  pa/wrf  «^ 
the  manor,  paying   to  the  ocmi piers   of  tte 
surface  a  reasonable  compenstatiou  fur  the  vat 
of  the  surface,  hut  without  makJD«f  iN'mpes- 
satiou  on  any   other  account^  and   jnstiiied 
under  that  right:— Held,   iirst,    that  suA  s 
prescription  was  bail,  ns  being  uoreasooabie. 
HiUon  V.  Granville,  D.  &  M.  614;  5  Q.  a 
701;  8  Jur.   310;  18  L.  J.,  Q.  B.  193.    Bat 
see  WakefiM  v.  Buceleugh,  4  L  R.,  II.  L.  Gas. 
877;  80  L.  J.,  Ghanc.  411;  23  L.    T-,  K,S. 
103;  and  compare  BJiofiothum  v.  WUmMf  BE 
L.  Gas.  :J48:  30  L.  J.,  Q.  B.  49;  6  Jur.,  N.  a 
905;  %  L.  T.,  N.  a  042. 

Held,  secondly,  that  such  a  right  could  not 
exist  by  custom.     If*. 

Action  for  injuring  the  plain tifiPs  revenios, 
by  removing  the   niiueraU    without   (eanng 
support  to  the  surface,  on  which  were  hotiM 
more  than   twenty  years  old,   wberd>y  tbef 
were  injured.     Ninety  years  l>eforesiction,  lb* 
locus  in  quo  was  inclosod  by  an  award  in«de 
under  an  inclosure  act;  the  surface  was  a^ 
lotted  to  P.,  whose  estate  the  phiintiff  \^ 
and  the  minerals  to  U.,  wh<»sc  estate  the  de- 
fendant hod.     On  the  face  of  the  awaiti,  H 
was  stipulated  that  the  aUottees  of  the  mioei 
should  have  the  liberty  to  work  tlie  miaeai 
and  the  allottees  of  the  surface  should  hafeoo 
claim  to  com()ens:ition   for  any    cooseqocBt 
sinking    of    the    surface.     P.    executed  tlie 
award  as  a  deed.     H.  did  not  execute  it,  but 
acccpte<l  the  allotment  under  iL     The  lioostt 
were  afterwards  built.     By  the  defcndaat^ 
mining,  without  negligence,  the  surface  sb* 
avoids3>ly  sank : — Held,  that  upon  the  9efe^ 
ance  of  the  minerals  and  surface,  tbeowoero^ 
the  surface  took  it  as  a  separate  tenement, 
with  only  a  qualified  right  of  support:  iii^ 
no  further  right  of  support  was  gained  bj  tiie 
erection  of  the  houses,  though  tliey  had  stood 
for  more  than  twenty  years;  and  that  the  sub- 
sequent owners  of  the  surface  took  it  with 
only  the  qualified  right  of  sup^wrt  originiilij 
crcsitcd,  and  that  therefore  tlie  phuntiffwat 
not  entitled  to  maintain  the  action.    Uf*" 
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Itntham  v.  \^>hon,  0  El.  &  Bl.  503;  2  Jur.,  N. 
S.  730:  25  L.  J.,  Q.  K.  302;  affirmccl  on 
flp;»tMl,  3  Jur.,  N.  S.  1207;  8  El.  &  Bl.  123; 
27  L.  J.,  Q.  B.  01,  in  Excli.  Cbum. ;  and  in 
Di:m.  Proc,  8  H.  L.  Cas.  348;  80  L.  J.,  Q, 
B   4t);  0  Jur.,  N.  a  905. 

W.  purchased  binds,  formerly  part  of  tlie 
%vas(e  of  a  manor,  which  wero  sold  under  a 
local  inclosure  act  to  defray  the  expenses  of 
ti)C  act.  The  lord  of  the  manor  leased  the 
mines  imdor  the  lands  so  sold  to  K.,  who 
commenced  working  by  sinking  shafts.  W. 
filed  a  bill  against  tiie  lord  of  Uie  manor  and 
K.,  to  restrain  the  working  of  the  mines,  or 
at  least  such  a  working  as  to  cause  a  subsi- 
dence of  the  surface.  It  haring  been  proved 
that  the  mines  could  not  effectually  be  worked 
without  causing  a  subsidence  of  the  surface : 
— Held,  that  the  lord  of  the  manor,  or  his 
tenant,  had  a  right  to  work  tlie  mines,  to  an 
extent  which  might  cause  the  utter  destruc- 
tion.of  the  land  above,  making  compensation 
to  the  owner  of  the  surface  for  the  damage 
done.  WakqfiM  v.  BuceUughy  23  L.  T.,  N. 
8.  102;  39  L.  J.,  Chanc,  411;  4  L.  R.,  H.  L. 
Cas.  377.  Sc«  8,  O.,  4  L.  R.,  Eq.  613;  36  L. 
J.,  Chanc.  763;  16  L.  T.,  N.  S.  475;  15  W. 
R  7b8. 

Semble,  that  there  may  be  a  valid  claim  by 
custom,  or  prescription  in  a  manor,  for  the 
lord  fir  his  licensees  to  work  mines  so  as  to 
destroy  the  tenant^s  surface.     /  k 

Tho  Lanchester  Inclosure  Act,  1773,  for 
dividing  and  inclosing  Lanchester  Common 
and  making  roads  over  it,  reserves  to  the  lord 
of  the  manor  all  mining  rights,  and  large 
powers  for  working  the  mines: — Held,  that 
no  reservation  of  power  could  justify  the  lord 
of  the  manor  working  the  mines  in  such  a  way 
as  to  injure  the  rotids,  or  to  render  them  in 
ftny  way  less  useful  to  the  public.  **  Benfield- 
tid$  Local  Board  ▼.  Consett  Iron  Company^  26 
W.  R  114— Exch.  Div. 

As  to  grants  and  demises  of  mines  in  copy- 
hold lands, — see  this  title,  HI.,  IV. 

in.  Gbakts  akd  Reservations;  Licenses. 

1.  Operation  and  Effect^  in   Qeneral, 

Orantfl  by  the  crown.] — The  prerogative 
right  of  the  crown  to  gold  and  silver  fo«nd 
in  mines  will  not  pass  under  a  grant  of  land 
from  the  crown  unless  the  intention  that  it 
shall  so  pass  is  expressed  by  apt  and  precise 
wor<l«.  Woolley  v.  Alt.  Gen,  (  Victoria)^  36  L. 
T.,  N.  8.  121;  25  W.  R.  852;  2  L.  R.,  App. 
Oas.  168;  46  L.  J.,  P.  0.  18. 

Tlie  net  for  regulating  the  sale  of  waste 
land  belonging  to  the  crown  in  the  Australian 
Colonics  (5  &  6  Vict.  c.  30)  contains  no 
reference  to  the  rights  of  the  crown  in  tho 
precious  metals  to  be  found  under  the  soil : — 
Held,  that  the  statute  has  not  so  modified  the 
common  law  that  a  sale  of  waste  lands  under 
it  must  be  taken  to  include  a  grant  of  the 
gold  and  silver  that  may  be  found  under  the 
fiinds  80  sold.    lb. 
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A  grant  by  letters  patent  by  the  rrown  as 
lord  of  a  minor  of  "all  those  coal  mines 
found,  or  to  be  found,  within  the  commons, 
waste  grounds,  or  marshes  within  the  lord- 
ship," &c.,  with  a  provi?<o  that  the  gnnt 
should  be  construed  strictly  airMlnst  the 
crown,  and  most  strictly  and  benefici.lly  for 
the  grantee,  passes  coal  lying  under  the  fore- 
shore of  the  estuary  of  the  river  Dec,  between 
high  and  low  water  marks,  and  forming  |)art 
of  the  manor.  AtL  Gen,  v.  Jlanmer,  27  L.  J., 
Chanc.  837. 

—  in  the  Forest  of  Dean.]— By  virtue  of  an 
awnrd  made  by  the  commissioners  under  1  A 
2  Vict,  c,  43,  the  plaintiffs  weregalees  of  a 
secticm  of  upper  veins  of  cnal  in  the  Forest  of 
Dean;  and  by  the  rules  attached  to  the  award, 
any  underlying  veins  not  galed  **  might  be 
giiled  to  other  p:irti;*s.  but  to  bo  so  worked  as 
not  to  impede  or  injure  the  working  of  the 
tracts  already  allotted,  or  thcrearter  to  be 
allotted  or  galed;" — field,  that  th<Mule  re- 
served to  the  crown  the  power  of  gninting  to 
subsequent  galces  of  the  lower  veins  a  riglit 
to  sink  a  shaft  through  the  up|»cr  veins  pre- 
viously galed,  and  that  the  restriction  as  to 
tho  mode  of  working  must  be  so  oonstru(*d  as 
•not  to  render  t!ie  reservation  nngatory ;  i.  e., 
as  a  restriction  only  upon  the  mt»de  of  work- 
ing the  lower  Heams,  when  reached,  iind  not 
as  limiting  the  right  of  the  crown  to  grant 
liberty  to  sink  a  shaft  througii  the  upper 
veins  in  order  to  reach  the  lower.  O'X/ld  v. 
Great  Western  Deep  Coal  Company^  11  Jur., 
N.  S.  865;  2  De  G.,  J.  &  S.  600;  13  VV.  R. 
1111;  13  L.  T.,  N.  S.  109. 

The  1  &  2  Vict.  c.  43,  s.  68,  provided  that 
every  free  miner  entitled  to  any  gale  within 
any  inclosed  lands  shall  pay  to  the  owner  of 
such  lands  compensation  for  surface  damage 
occasioned  by  opening  or  working  any  giile 
therein  or  thereon,  which  compensation  shall 
be  determined  by  the  gaveler  or  deputy 
gaveler;  and  if  not  paid  within  ten  days  after 
an  award  by  him,  and  a  copy  thereof  served 
on  the  party  required  to  pay  the  same,  the 
amount  may  be  recovered  by  action.  A  dec- 
laration in  an  action  under  that  section 
alleged  that  the  deputy  gaveler  awarded  that 
the  amount  of  compensation  for  surface  dam- 
age done  to  the  inclosed  lands  of  the  plaint- 
iff, by  the  working  of  a  g;de  therein  or  there- 
on by  the  defendant,  was  60^.  The  plea  set 
out  the  award,  by  which  the  deputy  gaveler, 
after  reciting  that  application  had  been  made 
to  him,  to  dctcnnino  the  comi)enaation  for 
surface  damage  to  lands  and  buildings  of  the 
plaintiff,  alleged  to  be  inclosed  lands, 
awarded  that  the  amount  of  compensation  for 
surface  damage  to  rhe  lands  and  buildings  by 
reason  of  the  working  thereon  and  there- 
under by  the  defendant  was  60/.,  but  whetiier 
the  lands  and  buildings  wei-e  inclosed  lands 
within  the  statute,  he  had  made  no  award: — 
Held,  first,  that  the  award  was  good,  although 
the  deputy  gaveler  had  not  found  that  the 
lands  were  inclosed.  Allaway  v.  Wagtlaff^  4 
H.  &  N.  807;  20  L.  J.,  £zch.  01. 
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Held,  secondly,  that  nssuming  surface  dam- 
age to  mean  chimHgc  on  the  surface,  the  award 
was  not  bad,  because  the  deputy  gaveler  had 
found  that  tiio  damage  was  occasioned  by 
working  under  the  lands,  for  by  such  work- 
ing there  might  be  damage  on  the  surface. 

n. 

Held,  thirdly,  that  as  the  word  lands  com- 
prehends buildings,  t)ie  declaration  was  good, 
although  it  appeared  by  the  award  that  the 
compensation  was  in  respect  of  the  lands  and 
buildings.     lb. 

An  award  made  under  1  &  2  Vict.  c.  43, 
defined  the  southern  boundaries  of  a  level 
colliery  thus:  '* commencing  at  the  point 
where  the  level  struck  the  coal,  and  extend- 
ing in  an  eastward  direction  as  deep  as  the 
level  will  drain."  There  was  an  old  existing 
excavation  (termed  by  miners  a  level),  not 
horizontal^  but  mnning  upward  into  the  coal 
eastward  from  the  i)oint  where  it  struck  the 
coal  bed.  This  excavation  was  described  on 
the  plan  annexed  to  the  award  as  the  line  of 
boundary: — Held,  that  this  existing  old  level 
was  the  boundary  meant  by  the  award,  and 
not  an  imaginary  mathematical  line  drawn 
horizcmtally  eastward  from  the  point  wjiere 
the  old  excavation  struck  the  coat.  Brain  v« 
Harris,  10  Exch.  908;  24  L.  J.,  Exch,  177— 
Excb.  Cham. 

By  virtue  of  a  custom,  in  the  Fortsfc  of 
Dean,  persons  called  free  miners  were  at 
liberty  to  apply  to  the  gaveler  of  the  hun- 
dred of  St.  Briavels  to  allot  them  a  particular 
spot  of  land  for  a  coal-pit,  and  when  the  spot 
was  agreed  upon,  the  gaveler  cut  a  turf,  and 
having  cut  a  stick,  so  many  notches  were  cut 
on  it  as  there  were  to  be  partners  in  the  in- 
tended work,  and  also  one  for  the  king  and 
one  for  the  gaveler;  that  the  stick  was 
fastened  down  with  pegs  on  the  spot  where 
the  turf  was  pared  off,  and  the  turf  laid  down 
again,  after  which  that  spot  was  considered 
appropriated;  when  coal  was  found,  a 
money  payment  was  made  to  the  king,  in  lieu 
of  his  share  of  the  coal.  A  share  in  a  coal- 
pit so  appropriated  was  held  to  be  freehold. 
J}oe  d.  Thompson  v.  Pearce^  Peake^s  Add. 
Cas.  242— Wood. 

When  a  free  miner  iu  the  Forest  of  Dean 
has  had  three  gales  or  allotments  granted  to 
him,  and  has  surrendered  one  of  such 
gales  on  the  ground  that  there  was  not 
sufficient  coal  to  make  the  gale  worth 
working,  he  will  be  entitled  to  another 
gale  equally  as  if  the  coal  in  one  of 
the  three  gales  had  been  exhausted  within 
the  language  of  1  &  2  Vict.  c.  48,  s.  61. 
EUioap  V.  Daf>i8,  16  L.  R.,  Eq.  204:  43  L.  J., 
Chanc.  75;  21  W.  R.  806— V.  C.  M. 

A  free  miner  of  the  Forest  of  Dean  applied 
for  an  unoccupied  gale.  The  gaveler  acceded 
to  the  application,  duly  entered  it  in  his 
book,  and  gave  notice  of  his  intention  to 
make  the  grant  upon  a  certain  day.  Con- 
flicting claims  being  set  up,  the  actual  grant 
of  the  gale  was  delayed,  and,  in  the  mean- 
time, the  free  miner  died.  The  devisees  under 
bis  will  then  presented  their  petition  of  right, 


praying  that  the  pale  might  be  granted  i* 
them  in  riglit of  their  testator: — HeW,  tin:  I 
&  2  Vict.  c.  43,  s.  38,  appliccl  only  to  tlie 
state  of  things  at  the  passing  of  tlie  act  aa4 
that  the  free  miner  had  acquired  a  titb 
transmissible  by  wilL  Jame9  v.  Beff.^  4d  L 
J.,  Chanc.  754;  17  L.  R.,  Eq.  502;  23  W. 
R.  466;  30  L.  T.,  N.  8.  84— V.  C.  U. 

The  gaveler  of  the  Forest  of  Dean  graiitcd 
a  gale  or  colliery  to  a  free  miner,  he  (laji^ 
for  all  coal  brought  out  2d,  per  ton,  ani  sd 
working  the  colliery  as  to  gain    24,O0iO  tons  a 
year:  provided  that  if  the  coal  gotten  shoali 
not  amount  to  that  quantity,  a  minimum  rest 
of  2002.  should  be  paid:  provided  also,  s»i 
the  grant  was  made  upon  the    fuTther  cam- 
dition,  that  the  gale  should  be    worked  ia 
manner  therein   mentioned.      The   g^de  D»«t 
being  worked,  the  galee  paid  the  miofmicB 
rent  f(»r  several  yeare;   but  'upi>n   anvars  of 
rent  becoming  due,  the  gaveler  declare* I  ^s 
gale  forfeited,    and  entered  into    posscs^m 
thereof.     Ten  months  after  the  declaratine  of 
forfeiture   the  galec  tendered  the  arrpa/3'V 
rent,    which  were  refused: — Held,    that  the 
grant  was  properly  made   upon    conditioDa, 
one  of  which  was  the  payment  of  rent;  thai 
upon  breach  oi  that  condition  by   non-pay- 
ment, there  had  been  a  legal  ft»rfeiture  and  s 
right  of  the  crown  to  re-enter:  and  that  (te 
arrears  not  having  been  tendered,   nor  any 
proceedings  taken  witlun  six  months,  there 
was  no  power  in  the  court  to  relieve  against 
the  forfeiture.     Brain,  In  re,   18  L.  R.,  Eq- 
380;  44  L.   J.,  Chanc.  103;  22  W.  R  867; 
31  L.  T.,  N.  8.  17— V.  C.  M. 

By  1  &  2  Vict.  c.  43,  s.  23,  free  mincre  shall 
have  the  exclusive  right   of    having  g^^ 
granted  to  them  to  open  mines  in  the  Forfet 
of  Dean,  and  it  shall  be  lawful  for  such  free 
miners  to  sell,  transfer,  assign,  or  dispose  ^^ 
such  gales,  and  s.  GO  enacts  that  the  fjavelcr 
or  deputy  gaveler  shall  grant  gales  to  free 
miners  iu  tlie  order  of  their  application.    In 
1872,  D.,  a  froe  miner,  applied  for  a  gale.  In 
1873  the  deputy  gaveler  gave  notice  of  his 
intention    to  grant  the   gale  to  D.»  bat  0. 
died   before  the  grant  could   be  |)erfecte(i, 
having  by  will  given  all  his  real  and  pcr«oflai 
estate  to  certain  trustees  who  were  not  free 
minera:— Held,  that  D.  had  not  acquired  any 
transmissible  interest,  and  the  grant  couM  not 
be  made  to  his  devisees.     Jamat  v.  Rtg^,  ^ 
L.  J.,  Chanc.  Div.   510;  5  L.   R.,  Ch.  Di^. 
153;  36  L.  T-,  N.  S.  903;  25  W.  R.  615-C 
A. ;  reversing  the  decision  of  Malins,  Y.  C.^ 
24  W.  R.  944. 

Grants,  by  owners  of  fee,  in  general]—^ 
grant  of  mines  to  take  the  whole  stratum 
of  the  land  of  others  is  a  grant  of  a  real  licro- 
ditamenl  in  fee  simple.  Stougktan  v.  Ui^^ 
1  Taunt,  402. 

A  close,  held  by  copyhold  tenure,  contained 
an  unopened  coal  mine.  B.  was  tenant  froja 
year  to  year  of  the  close  to  the  copyhoWcrin 
fee;  B.  in  fact  occupied  the  surface;  sad  it 
did  not  appear  that  iu  the  demise  to  B.  there 
had  been  any  exception  or  reservation  of  th« 


MINES    AND    MINERALS,    III. 


9048 


^liile  B.  was  such  tenant,  in  1821, 
c  i^Ofiyholder  in  fee  granted  the  mine,  for 
.liifi,t>lo  consideration,  toB.  and  P.  In  1883, 
.  "*s  ten  »ncy  from  year  to  year  ceased : — Held, 
&n.t;  l>efore  and  at  the  time  of  the  grant  of 
32  1,  B.  was  in  possession  of  the  mine  by  vir- 
1.Q  of  Ilis  tenancy  from  year  to  year,  though 
rlt^liout  the  right  to  wosk  the  mine;  that  ho, 
liorefore,  by  the  grant,  became  possessed  of 
V\^  Tnino  for  the  term  without  actual  entry, 
kncl  tliat  his  possession  inured  to  the  benefit 
>otti.  of  himself  and  P. ;  and  therefore  B.  and 
P.  ^^ivesTe  both  possessed  of  the  mine  from  the 
time  of  the  grant,  and  had  not  abareiutercsse 
termizii.  KeyMY,  Powell,  2  £1.  «&  Bl.  182;  17 
Jixr.   1052;  22  L.  J.,  Q.  B.  805. 

Where  an  owner  of  the  fee  simple  of  a  close 

'^ith  minerals  under  it  conveys  the  surface, 

reserving  the  minerals,  with  the  light  of  entry 

to    g^et  them,  and  he  afterwards  grants  the 

minerals  with  such  right,  mere  non-user  for 

more  than  forty  years,  no  other  person  having 

^worked  or  having  been  in  possession  of  tiie 

minerals,  is  not  sufficient  under  8  «&  4  Will. 

4,  c.  27,  ss.  2,  3,  to  bar  the  grantee's  right  of 

entry  to  get  the  minerals.      Smith  v.  Lloyd^  0 

£xch.  562;  2  C.  L.  R.  1007;  23  L.  J.,  Exch. 

194. 

The  plaintiffs  were  seized  in  fee  of  lands  to 
i^hich  their  predecessors  derived  title  under  a 
conveyance  in  the  reign  of  Elizabeth,  wherein 
tihc  grantor  reserved  to  himself  and  his  heirs 
male  a  rent-charge  of  7«.  8^.  and  which  con- 
tained a  proviso  that  the  grantee  and  his  heirs 
should  not  dig  or  get  any  coal  upon  the  lands  for 
sale,  bat  only  such  as  should  be  burned  or  em- 
ployed thereon.      The  defendant,    claiming 
title  under  a  demise  from  a  descendant  of  the 
grantor,   had    for  more    than   twenty  years 
worked  from  mines  of  his  own  under  adjacent 
lands  into,  and  had  taken  coiils  from,  the  mines 
under  plaint iff^s  lands: — Held,  first,  that  the 
proviso  in  the  original  conveyance  was  a  cove- 
nant, and  not  a  repugnant  condition,  and  that 
it  did  not  affect  the  amount  of  damages  which 
the  plaintiffs  were  entitled  to  claim,  as,  under 
it,  the  grantee  was  still  entitled  to  get  all  the 
coal  for  his  own  use,   though  not  to  sell  it. 
AHilon  V.  SUx^,  0  L.  R.,  Ch.  Div.  710;  25  W. 
R.  863— V.  C.  H. 

Held,  secondly,  that  the  defendant  had 
not  acquired  any  title  to  the  mine  by  pos- 
session under  the  Statute  of  Limitations,  and 
that  the  plaintiffs  were  entitled  to  an  injunc- 
tion, with  an  account  for  six  years.     Ih, 

Held,  thirdly,  that,  as  the  defendant  had 
been  working  under  a  bonft  fide  belief  as  to 
his  title,  he  was  entitled,  in  taking  the  ac- 
count, to  nn  allowance  of  his  expf^nses  of 
severing  the  coal,  as  well  as  bringing  it  to 
bank.    1  h. 

Exceptions  and-  reservations.] — A.  con- 
veyed to  B.,  in  fee,  a  messuage,  buildings, 
yard,  gardens,  and  homestead,  with  the  ap- 
purtenances, and  certain  closes  of  land,  exccpt- 
nig  all  mines  of'  coal  under  the  lands  and 
liprt'diraments;  with  liberty  to  enter  and  sink 
pits  for  getting  all  such  coal,   and  to  erect 


engines  and  make  drains  necessary  for  work- 
ing the  coal;  except  as  to  such  lands  as  lie 
within  150  yards  of  the  messuage  and  build- 
ings, and  except  any  homestead: — Held,  thiit 
the  seller  thereby  reserved  to  himself  the  ri^[ht 
to  dig  coals  under  the  messuage,  buildings,  and 
homesteads,  and  within  150  yards  of  the  same, 
but  was  not  entitled  to  sink  pits,  erect 
engines,  or  make  drains  within  150  yards  of 
the  messuage  or  buildings,  or  witiiin  the  home- 
stead.    Bowler  v.   Wollei/,  15  East,  444. 

A.  being  seized  in  fee  of  lauds,  granted  the 
lands  to  P.,  his  heirs  and  assigns,  reserving 
to  himself,  his  heirs  and  assigns,  ^'nll  and  all 
manner  of  coals,  seams  and  vcin:^  of  co  il.  iron 
ore,  and  all  other  mines,  minerals,  and  metals 
which  then  were,  or  at  any  time,  and  from 
time  to  time  thereafter,  should  be  discovered 
in  or  upon  the  premises,  with  free  liberty  of 
ingress,  egress,  and  regress,  to  come  inro  and 
upon  the  premises,  to  dig,  delve,  search  for, 
and  get  the  mines  and  every  part  thereof,  and 
to  sell,  dispose  of,  take,  and  convey  away  the 
same  at  their  freewill  and  pleasure;  and  also  to 
sink  shafts  for  the  raisin'^  up  works,  carrying 
away  and  disposing  of  the  s-ime  or  any  part 
thereof,  making  a  fair  compensation  to  P.  for 
the  damage  to  Ug  done  to  the  premises,  and 
the  pasture  and  crops  growing  thereon:" — 
Held,  that,  under  this  reversion,  A.  was  not 
entitled  to  take  all  the  mines,  but  only  so 
much  as  he  could  get,  leaving  a  reasonable 
support  to  the  surface.  Harris  v,  Rydingy  5 
M.  &  W.  CO. 

A  conveyance  of  lands  contained  a  reserva- 
tion of  the  mines  to  the  grantor,  with  free 
and  full  power  and  liberty  to  work,  sink,  dig 
for,  or  win  the  same,  and  to  drive  drifts, 
make  watercourses,  or  do  any  other  act 
necessary  or  convenient  for  the  working, 
winning  or  getting  the  same,  with  a  covenant 
by  the  grantor  to  pay  to  the  grantee  treble 
the  damages,  loa«*  or  prejudice  which  the 
grantee  should  sustain  by  reason  of  such 
digging,  working,  &c. : — Held,  that  the 
reservation  was  subjtjct  to  the  implied  right 
of  the  grantee  of  the  surface  to  support  from 
the  minerals,  and  did  not  empower  the gmntor 
to  remove  the  whole  of  the  minerals  without 
leaving  a  support  for  the  surface.  Smart  y^ 
Morton,  1  Jur.,  N.  S.  825;  24  L.  J.,  Q.  Bw 
200;  5  El.  <&B1.  80. 

A.  being  seized  of  a  manor,  and  fif  the  de- 
mesne lands  thereof,  and  of  all  the  coal  mines 
therein,  in  fee,  granted  part  of  the  lands  to 
B.  in  fee,  excepting  and  reserving  to  himself^ 
his  heirs  and  assigns,  all  tithes  of  corn  arising 
therefrom,  and  also  excepting  and  always  re- 
serving out  of  the  grant,  to  himself  and  his 
heirs,  all  the  ^oals  in  the  lands  so  granted, 
togetiier  with  free  liberty  for  himself,  his 
heirs,  and  his  and  their  assigns  and  servants, 
from  time  to  time,  and  at  all  times  thereafter, 
during  the  time  that  he  and  his  heirs  should 
continue  ownei*s  of  the  demesne  lands,  to  sink 
and  dig  pits,  or  otherwise  to  sough  and  get 
coals  in  the  lands,  and  to  sell  and  carry  away 
the  same  with  curls  and  carriao^es,  or  other- 
wise to  dispose  of  the  same  coals,  at  his  and 
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their  will  and  pleasure,  he  and  liU  licirs,  from 
time*  ti)  time,  sjivintjand  paying  ro  the  jjrantfe. 
his  heirs  and  as^ipins,  sucii  sat  is  Fact  ion  for 
d:imai^u  as  the  grantee  and  tiis  heirs  should 
sn^tuin  l)y  n»aso  i  of  ^ettinr?  ani  carrying 
away  the  coals  in  the  lands,  as  two  p'Otleiucn,  | 
ncii^hlwrs.  indifferently  chos  n  by  the  grant'»r 
anl  gnintce,  thiir  heirs  and  a^si;:^ns,  siiould 
from  time  to  time  award.  An  heir  of  the 
grintor  by  des'-eit  havini?  ulieiied  the  manor 
and  demesne  lands,  and  the  co:iU  therein,  in 
fee  to  C,  the  hitter  enterel  the  landrf  granted 
to  B.,  and  du;r  pits,  and  carried  away  cotils 
therefrom,  and  an  action  havifig  t)een  brought 
against  him  an  I  his  servant:— U'ld,  first, 
t<iat  under  the  general  exception  and  reserva- 
tion, containe<l  in  the  gnint  to  B.,  the  title  to 
the  coids  remained  in  A.  and  his  heirs,  and 
would  pans  to  his  or  their  assigns,  under  the 
word  **  heir.H;"  an  I,  secondly,  that  the  special 
liberty  as  to  the  mann(*r  of  taking  the  coals 
was  not  reslrictivr,  Imt  in  furthenince  of  the 
previous  exception  of  the  coals  out  of  the 
grant,  and  would  inure  for  the  benefit  of  C. 
as  owner,  by  pnrcha5;e,  of  the  manor  and  de- 
mesne lands.  Cardi'/an  v.  ArmiUige,  3  D.  & 
K.  414;2B.  &  C.  vSl. 

By  a  lease,  dated  1837,  D.  demised  to  W.  a 
dwelling-house  and  lifteen  closes  of  land,  and 
granted  all  stn^ams  of  water  that  might  be 
found  in  four  of  those  closes,  called*  The 
Cloujrh,  The  Moorin  Clough,  The  Brow,  and 
The  Maslcds,  excepting  out  of  the  demise  all 
'*  timber  and  other  trees,  mines  and  minerals, 
stone,  gravel,  sand,  and  clay,  an<l  all  streams 
of  water,  except  those  above  granted,  then 
being  or  thereafter  to  be  found  in  or  ujwn  the 
premises  demised,  with  power  for  D,  his 
heirs  and  assigns,  and  his  and  their  servants 
and  workmen,  from  time  to  time  to  enter 
upon  the  premises,  and  to  crop,  fall,  search 
for,  and  make  market'ihle  all  or  any  of  the 
before-mentioned  articles,  to  make  any  clay 
into  bricks  or  tiles  on  the  premises,  and  to 
direct  or  alter  the  course  of  any  river,  brook, 
spring,  or  water."  There  was  a  plan  annexed 
to  the  lease,  showing  a  stream  of  wnter  on  the 
north  side  of  the  premises,  and  flowing 
through  their  whole  extent  from  west  to  e»ist. 
The  Clough,  the  Moorin  Clough,  the  Brow, 
and  the  Masleds  were  situate  on  the  l>anks  of 
this  stream.  There  was  no  other  stream  on 
the  surface,  but  certain  wells  were  in  exist- 
ence in  those  closes,  and  others  were  sub- 
sequently found : — Held,  that  the  wells  and 
all  water  in  the  Clough,  the  Moorin  Clough, 
the  Brow,  and  the  Masleds  passed  by  the 
grant  to  W.,  and  that  neither  D.  nor  his 
lessees  could  work  the  mines,  so  as  to  cut  off 
the  springs  in  the  closes  in  question.  White- 
head V.  Parks,  2  H.  &  N.  870;  27  L.  J., 
Exch.  169. 

D.  mortgaged  in  fee  lands,  having  beds  of 
coal  under  them,  the  conveyance  expressly 
mentioning  the  mines,  to  T.,  for  securing  a 
sum  of  money  and  interest;  then,  devised  all 
the  mines  under  the  lands  to  her  seven  chil- 
dren, as  tenants  in  common  in  fee,  and  all 
other  her  real  estate  to  A,  B.  and  C,  their 
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heirs  and   assigns,  up<m    tni^t   »o   »-il;  t^ 
demised    t«>   A.  and   B.    tw  •    r*^i»n-.   o.*  .-'J 
under  the  I  «n  Is.  fi»r  fifty  ye  i:^  a'    !•'* 
and  afterwards  died;  and  j.fier  h«T  «' 
n-nt  was  paid    to  the  .*ereii   k-UV  Ir- 
vi<»nsly    lo    her  death   T.  «lie  1.  «ft  r 
deviled  all  frrehold  estates    licM   by 
morti^a;;e  to  IL  nn&  J.,  their    In- its  a^l  iS- 
sign.     Afterwarls,  l»y  l«-ase  n-ttl    nl- a- *  *^ 
tween  A.,  B.  and  ('.  of  the  G  st  fmr.,  11    ai 
J.  of  tlic  seeo  id,  mortumg^  •  of  •  -tlier  j»r  ra  « 
of  tlie  thirl  pirt,  and  K.  of  jlie    fiKirt  ♦  jat, 
reci  ing   that    A.,  B.  and  O.  ha  1    put    nj>  f^ 
sale  I  he  lands  comprised  in  ih^  mor  ir-ux^^a^ 
K.  had  b?en  declar^»d  purchaser  €>f  the  I  sh 
(except  the  lieds  of  coal  un.hTneaih),  it  »:« 
wiinesscd    that   H.  and  J.,  at  flu-  rctfa^:  <d 
A.,  B.  an<l  C,  did  Iwirgain    sell,  «n<l  p^s^ 
unto  K.  the  closes  of  land,  to;»et  ber    urii  i  iH 
and   sinsrular  quarries  (omitlin:?      tin.-    «f.ira 
•*  mines"),  except  and  always  n-faene-i  cao 
A.  and  B.  during  ilie  term  of  tliirr.T   T*a  \ 
all  the  mines   and    beds  of  cosil     on  ier  ifae 
lands,  &c.,  to  hold  the   said  clo*«er»   of  tis£ 
(except  as  before  excepted)  unto  K..  hi*  *t  is 
and  assigns,  forever: — Held,  that    tin-    u»i»rt 
or  seams  of  coal  did  not  |Misa  to  K-      ILd a^ 
V.  Denison,  3  H.   &  N.   670;   4  .fur..   X.  a 
1002;  28  L.  J.,  Exch.  25-Exrh.  Ciam. 

A  lease  of  waste  landi>f  a  manor,  ret-entlf 
inclosed  by  the  lessee,  contained  a  re;«erT:itioft 
to  the  lessor,  the  lord  of  the  manor,  oi  Vit 
mines  and   quarries,   with  fall  power  to  «« 
and  work  tiie  same,  with  fnie  way  leav*?  aoi 
passjige  to,  from  and  along  the  saiae,  oa  f^^ 
or  on  horseback,  with  all  manner  of  ex rristip; 
and  a  covenant  by  the  lessor,  tiiat  in  W'»rki^ 
the  mines  and  using  the   liberties  :<nd  pn^i- 
leges  reservc«l,  he  would  do  as  little  dannge 
and  spoil  to  the  soil  and  herbage  of  tlie  preB* 
ises  demised    as    he  conveniently  could  :— 
Held,  that  the  lessor  and  thnse  claimio;;  under 
him  were  entitled  not  merely  to  arightirf 
way  for  the  purpose  of  working  the  reserved 
minerals,  but  to  an  absolute  way-leave  wUieb 
might  rightfully   be  used  for  the  purpose o' 
working    minerals  not  under    the  demised 
proi)erty.     Proud  v.  BtUes^  34  L.  J..  Ciwnc 
406;  13L.  T.,  N.  8.  61— V.  C.  W. 

Held,  also,  that  the  lessee  was  entitlol  to 
support  for  the  surface  of  the  land,  as  ioci- 
dent  to  the  demise  thereof.     lb. 

In  a  conveyance  of  land  in  Nortbuuiberlaod, 
a  reservation  was  made  to  the  jrnmtor  of  all 
"mines  or  seams  of  coal,  and  other  mines, 
metals,  or  mineruLs,^'  under  the  land  granted, 
with  liberty  to  dig,  bore,  work,  lead,  and 
carry  away  the  same,  and  to  make  pits,  &c: 
— Held,  that  the  term  **  minerals"  included 
freestone,  but  that  the  grantor  had  liinitj 
only  to  get  the  freestone  by  undergroood 
mining,  and  not  bv  working  in  an  openqu:in7. 
Bell  V.  WlUon,  1  L.  R.,  Chanc.  803;  12  Jur., 
N.  8.  2G:l;  35  L.  J.,  Chanc.  837;  UW.R 
493;  14  L.  T.,  N.  8.  115— L.  J. 

A  contract  for  the  sale  of  lands,  with  their 
appurtenances,  belonging  to  a  rectory,  wm 
entered  into  undir  88  Geo.  3,  c.  00.  and  SO 
Geo.  3,  c.  6,  which  enabled  ecclesiastical  co^ 
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porations  to  sell  lands  for  the  redemption  of 
land  tax.  Before  the  payment  nf  the  pur- 
chase-money into  the  bank  of  England,  as 
directed  by  the  acts,  and  the  execution  of  the 
conveyance,  the  39  Geo.  3,  c.  21,  was  passed, 
which  enacted  that  all  minerals  under  hinds 
belonging  to  any  ecclesiastical  corporation, 
wiiich  siiould  be  sold,  should  be  absolutely 
excepted  iind  reserved;  and  that  the  pro- 
visions of  that  act  should,  in  the  execution  of 
the  former  acts,  be  applied  as  if  they  had 
been  specialty  enacted  in  those  acts: — Held, 
that  the  minerals  passed  to  the  purchaser. 
WiUon  V.  Orey,  3  L.  R.,  Eq.  117;  36  L.  J., 
Chanc.  62. 

In  1709,  the  Duke  of  Cornwall,  as  lord  of 
a  manor,  granted  the  freehold  in  a  copyhold 
tenement  to  the  copyholder,  reserving  **all 
mines  and  minerals  within  and  under  the 
premises,  with  full  and  free  liberty  of  ingress, 
egn*ss  and  regress,  to  dig  and  search  for,  and 
t<>  take,  use,  and  work  the  excepted  mines 
and  minerals."  the  deed  not  containing  any 
provision  forcomfiensation.  Under  the  tene- 
ment was  a  bed  of  china  clay,  the  existence 
of  which  did  not  appear  to  have  been  con- 
templated by  either  party  at  the  time,  no 
china  clay  havin«jc  ever  been  gotten  out  of  the 
iiinds  of  the  duchy,  though  the  existence  of 
tin  was  well  known  It  was  ndmitteil  in  the 
cause  that  china  clay  could  not  be  gotten 
Tvithout  totally  destroying  the  surface,  and 
the  process  of  getting  tin  by  streaming, 
mrhicii  was  an  ancient,  and  at  the  time  of  the 
^rant  the  most  usual  mode  of  getting  tin, 
was  almost  equally  destructive.  A  bill  by 
the  owner  of  the  surface  to  restrain  the  owner 
of  the  minerals  from  getting  china  clay  hav- 
ing  been  dismissed  by  Wickens,  V.  C.,  on 
the  gronnd  that  the  reservation  included 
china  clay,  with  the  power  to  get  it: — Held, 
that  Uic  china  clay  was  included  in  the 
reservations,  but  that  the  surface-owner  was 
entitled  to  an  injnnction  to  restrain  the 
owner  of  the  minerals  from  getting  it  in  such 
a  way  as  to  destrov  or  seriously  injure  the 
8urf;ice.  Hext  v.  OUl,  7  L.  U.,  Ch.  6G9;  41 
L,.  J.,  Chanc.  761;  27  L.  T.,  N.  8.  291;  20 
W.  R.  957;  coram  Wickens,  V.  C,  41  L.  J., 
Chanc.  293;  20  W.  R.  520;  23  L.  T.,  N  S. 
502. 

When  a  land -owner  sells  the  surface,  re* 
serving  to  himself  the  minerals,  with  power  to 
get  tiiem,  he  must,  if  he  intends  to  have 
power  to  get  them  in  a  way  which  will 
destroy  the  surface,  frame  the  reservation  in 
sacli  a  way  as  to  show  clearly  that  he  is 
inteiidcid  to  have  that  power.     lb. 

The  deed  granted  the  property  by  the 
description  of  **all  that  copyhold  tenement 
esUed  Greys,  consisting  of  a  house,  with 
divers  parcels  of  land  containing  103  acres 
(that  is  to  say) " — then  followed  parcels,  con- 
cluding with  **a  parcel  of  land  running  with 
Oarka  Moor,  containing  twenty-seven  acres, 
which  tenement  called  Greys  is  now  held  for 
the  life  of»  H.  by  copy  of  court  n)ll :"— Held, 
that  a  piece  of  uninclosed  land,  containing 
twenty-seven  acres,  and  forming  part  of  the 


waste  of  the  manor,  and  proved  neyer  to  have 
been  a  ptirt  of  the  ropyhold  teuiMnent,  did 
not  pass,  althongh  vht-re  was  nothing  else 
to  answer  the  twc'uty-s<*ven  acres  mentioned 
in  the  deed,  and  the  10;i  acres  could  not  be 
madi!  up  without  it.     fb. 

8omble,  tlmt  if  a  freeholder  grants  lands, 
excepting  mines,  he  severs  his  estate  verti- 
cally, i.  c.,  he  gr.'ints  out  his  estate  in  paiallel 
vertical  layers,  and  the  grantee  only  gets  the 
parallel  layer  granted  to  him.  Tlie  freeholder 
retains  the  reserve  stratum  as  \mvt  of  his 
ownerrtliip,  and  whether  or  not  he  takes  the 
minerals  out  of  tlie stratum,  such  stratum  still 
br-longs  to  him  as  part  of  tlie  vertical  section 
of  the  land.  Eavdley  v.  Orancihy  '^  L.  R.,  (:h. 
Div.  820;  45  L.  J.,  Ch.  Div.  669;  34  L.  T., 
N.  S.  609;  24  W.  li,  528. 

When  in  a  feu  charter  the  superior  reserves 
the  coal  and  limestone,  witli  the  right  to  work 
them,  giving  satisfaction  for  damnges,  the 
right  reserved  is  a  right  of  property,  or  an 
absolute  ownership,  and  not  a  mere  servitude 
or  easement;  the  snrfat^e  and  the  minerals 
becoming  separate  tenements  severed  in  title, 
and  in  such  a  case  tiie  superior,  as  absolute 
proprietor  of  the  reserved  coal  and  limestone, 
may  make  a  tunnel  throuirii  tiiem  for  the 
conveyance  of  other  minerals  beloni^ing  to 
him  in  the  lands  adjac^ent.  HnmllUui  v. 
Orafuim,  2  L.  R.,  11.  L.,  Sc.  App.  166. 

As  to  compensation  for  injuries  by  working 
mines  under  grants, — see  this  title,  V.,  2,  4. 

Iiicenses  to  search  for,  dig  for  and  raise 
minerals.) — The  owner  of  the  fee  gmnted  to 
A.,  his  partners,  fellow  adventurers.  fn'« 
liberty  to  dis;  for  tin,  and  all  oiiier  metals, 
tiirmghout  certain  lands  tlieixdn  ile*«eribed, 
and  to  raise,  make  merchantable,  and  disp.)se 
of  the  same  to  their  own  use;  and  to  make 
adits.  Ac,  necessary  for  the  exercise  of  that 
liberty,  together  with  the  use  of  all  waters 
and  water-ci>urses,  excepting  ro  the  grantor 
liberty  for  <1  riving  any  new  adit  within  the 
lands  thereby  granted,  and  to  convey  any 
wattM'-cnurse  over  the  premi'<es  grant'»d; 
hnbendnni  for  twenty-one  years;  ccve*  ii  by 
the  grantee  to  pay  one-eight  I  share  of  all  ore 
to  Hie  grantor,  and  all  rates,  taxes,  &r.,  and 
tc»  work  effectually  the  min<*s  during  the  term; 
and  then,  in  failure  of  the  perfonnanee  of  any 
of  the  covenants,  a  right  of  re-entry  was  re- 
served to  tlie  gninior:  -Held,  tliat.  this  di-e  I 
did  not  amount  to  a  lease,  but  contained  a 
m<'re  license  to  dig  and  search  for  minerals, 
and  that  the  grantee  could  not  maintain  an 
ejectment  for  mines  lying  within  the  limits  of 
the  set,  but  not  connected  with  the  workini^s 
of  the  grantee.  Doe  d.  Hatiley  v.  Woodn^  2  B. 
&  A.  724. 

The  grantee  cohi in enced  working  the  mines, 
but  after  some  time  discontinued,  not  being 
prevented  by  the  want  of  »«'ater,  or  any  otiier 
inevittiblc  accident.  The  grantor,  after  some 
lapse  of  time,  verbally  authorized  other  per- 
scms  to  dig  for  ore  throughout  part  of  the 
land  descrihed  in  the  deed,  and  met  those 
persons  on  part  of  the  land,  and  pointed  o^* 
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the  bound Aiies  within  which  they  were  to  ex- 
ercise tiio  liberty:  and  himself  subsequently 
entered  into  u  mining  adventure  with  other 
persons,  which  was  carried  on  within  the 
limits  descnbed  in  the  indenture;  and  after- 
wards, in  considerati  )n  of  the  surrender  of 
tiio  first  grant,  and  of  certain  payments,  de- 
mised tiie  premises  to  a  lessee  for  twenty-one 
years;  and  upon  the  execution  of  this  lease, 
the  original  deed  was  delivered  up,  but  tiierc 
was  no  surrender  in  writing: — Held,  that 
these  acts  amounted  to  a  re-entry  by  the 
grantor,  inasmuch  as,  unless  referred  to  the 
exercise  of  that  right,  they  would  be  acts  of 
trespass  by  him.     lb. 

A  license  to  search  for  and  raise  metals, 
and  also  to  carry  them  away,  and  to  convert 
them  to  the  licensee's  own  u.<;e,  passes  an  in- 
terest which  is  cafmble  of  being  assigned. 
Muskeit  V.  HiU,  5  Bing.  N.  C.  694 ;  7  Scott, 
855. 

A  license  to  mine  was  granted,  with  a  pro- 
viso that  if  the  grantee,  after  notice  to  work 
according  to  his  covenant,  failed  to  keep  six 
miners  at  work,  and  the  grantor  fixed  notice 
on  the  premises  that  he  intended  to  avoid  the 
license,  it  should  be  lawful  for  the  grantor  to 
re-enter  within  a  month  after  fixing  the 
notice,  and  then  the  license  should  be  void : 
— Held,  that  notice  to  the  grantee,  that  unless 
he  kept  six  miners  at  work  the  grantor  would 
re-enter  at  the  expiration  of  a  month,  did  not 
avoid  the  license,  or  render  the  grantor's  re- 
entry lawful.     lb. 

An  action  on  the  case  is  maintainable  against 
the  grantors  of  a  lease  of  mines,  for  unlaw- 
fully expelling  the  assignees  and  his  work- 
men, and  forcibly  preventing  them  from 
having  access  to,  or  working,  the  mines. 
lb, 

A.  and  B.  were  severally  seized  of  parcels 
of  woody  ground,  and  B.,  having  other  lands 
adjoining  to  his  woody  ground,  intended  to 
make  a  colliery  under  his  ground;  A.  grunted 
to  B.,  his  heirs  and  assigns,  liberty  for  him, 
his  heirs  and  assigns,  to  carry  up  a  soui^h  or  a 
drain  through  A.'8  woody  ground  into  B.'s 
woody  ground,  and  also  liberty  for  B.,  his 
heirs  and  assii^ns,  to  make  two  little  sough 
pits,  in  A. 's  woody  ground,  for  the  more  easy 
and  safe  carrying  up  the  tail  of  the  sough,  one 
of  which  was  to  be  covered  in  as  soon  as  con- 
veniently might  be  after  making  the  sough, 
and  the  other  to  be  kept  open  for  examining 
the  sough  so  long  as  was  necessary  for  that 
purpose,  and  no  longer;  and  B.  covenanted 
that  he,  his  heirs  and  assigns,  would  not  dam- 
ago  the  trees  growing  on  A.'s  woody  ground, 
nor  get  any  of  the  coals  under  it,  except  what 
should  arise  in  the  drift  of  the  intended  sough; 
and  that  A.,  his  heirs  and  assigns,  from  time  to 
time,  and  at  all  times  after,  might  go  down  into 
any  pit  or  pits  of  B.,  his  heira  or  assigns,  to 
discover  whether  any  coals  of  A.,  his  heirs 
or  assigns,  should  be  gotten;  and  that  B.,  his 
heirs  and  assigns,  should  repair  any  injury 
to  A.'s  fence:— Held,  that  by  the  grant  to 
B.,  his  heirs  and  assigns,  of  the  liberty  of 
leaking  the  sough  in  A.'s  land,  the  liberty  of 


making  sough  pits  at  any    time   afterwank, 

while  the  object  of  the  gnint  remalDed,  bei^ 
necessary  for  the  purpose  of  repairing  the 
sough,  passed  as  incident  thcrtjto;  lad 
that  the  use  of  such  sough,  for  the  any- 
ing  up  of  which  into  B.'s  iwoodv  grtHsd 
liberty  was  granted,  was  not  confined  to  'ht 
getting  of  coals  under  B.*s  yv€>odj  grvaoi, 
but  extended  also  to  the  adjoining^  lands  d 
B.,  and  that  the  liberty  of  making  new  snms^ 
pits  for  necessary  repairs  of  the  aou^h,  afiff 
the  two  original  sough  pits  ha<i  iyeen  covered 
in  by  mutual  consent,  was  not  controlled  Iw 
the  special  liberty  given  for  mak  f  n*»'  such  oti^ 
nal  sough  pits,  the  uses  of  which  t\*ere  )imit«d 
by  the  grant;  it  appearing  upon  tlie  f;ice  of 3 
that  the  grant  of  the  sough  was  in  tended  t» 
have  a  continuing  o|K3ration  while  any  c**ik 
in  B.'s  woody  ground  and  adjoining  lands 
remained  to  be  gotten.  Uodij^o*^  v.  FieU,  7 
East,  613;  3  Smith,  538. 

A.  granted   to  B.  a  license  te  enter  opoa 
his  lands  to   search  and   dig  for   ores  f'^ » 
term  of  twenty-ono  years,  "with  a  proviso  tlws 
if  B.  ceased  to  work  the  mines  for  six  month*, 
or  broke  any  other  of  the  covenants  cvnUuaed 
in  the  license,  then  the  "supposed  indenture, 
and   the   liberties,  licenses,  powers   and  aa- 
thorities  thereby  granted  shall  cease,  defer- 
mine,  and  l)e  utterly  void  and  of  do  effect:" 
— Held,  tluit  the  word  **  void  "  was  to  be  con- 
stnied  to  mean  voidable,  and  that  some  art 
of  A.  to  show  his  election  to  enforce  the  for- 
feiture was  necessary  to  put  an  end  to  tbe 
license.     lioberU  v.  Davey,  1  N.  &  M.  443;  4 
B.  &  Ad.  663. 

A.  being  mortgagee  in  fee  of  lands,  and  B 
the  mortgagor  entitled  to   the  equity  of  re- 
demption, by  lease  and  release,  A  convpvtti 
and  B.  released  the  land  to  C.  in  fee,  wh^  hj 
the   same   instrument   covenanted  with   an4 
granted  to  B.  that  it  siiould  be  lawful  for  R, 
his  heirs  and  assigns,  at  all  times  to  ente* 
upon  the  lands  to  senrch  and  dig  for  Cf*^ 
and  to  take  and  carry  away  the  same  to  bi* 
and  their  own  use:— Held,  that  this  was  only 
a  license,   and  conveyed   no  interest  in  thf 
soil,  so  as  to  exclude  C.  and  those  claimint 
under  him,  from  getting  coal  there,  nor coulu 
it  operate  as  an  exception  or  a  reservation  oni 
of  the  grant  in  respect  to  B.,  who  had  not  thf 
legal  title  in  him  at  the  time.     Chdham  f. 
Williamson,  4  Ejist,  409;  1  Smith,  278. 

A  party  claiming  the  ownership  of  a  field, 
granted  to  the  plaintiil  a  fiarol  license  to 
search  therein  for  minenils.  The  plaintiff,  act- 
ing under  this  license.*,  dug  pits  in  the  field, 
and  threw  up  sand  and  gravel  mixed  with 
ore,  which  the  defendant  took  away,  profess- 
ing to  act  under  the  authority  of  a  third 
party.  Before  the  defendant  took  away  the 
sand,  gravel,  an»l  ore.  the  party  who  gave  the 
plaintiff  the  parol  license  granted  him  • 
similar  license  by  deed:— Held,  that  nndcr 
these  circumstances  the  plaintiff  was  entitled 
to  maintain  an  action  for  the  gravel,  sand. 
and  ore  as  against  the  defendant,  who  was  a 
wrong-doer.  Noriham  v.  Boteden,  11  Exch. 
70;  24L.  J.,  Exch.  337. 
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Sales  by  mortgagees,  trustees,  tenants  for 
life,  Ac]— [By  25  &  20  Vict.  c.  108,  po^JDer»  of 
9ale^  exchange,  partiticn  and  evfranehlf^ment  hy 
trustees  and  others  are  confirmed,  notwith stand- 
ing toant  of  reservation  of  minerals,  and  trustees 
mat/  dispose  of  lands  or  minerals  separately, 
unless  forbidden.  See  Buckley  v.  ffotcellj  29 
Beav.  546.] 

Mortgagees  are  within  the  Conflnnation  of 
Sales  Act.  25  &  26  Vict.  c.  108,  and  may  have 
lil)erty  to  sell  under  their  power  of  sale,  with 
a  reseryntion  of  the  mines  and  minerals  in  the 
land  sold,  and  incidental  powers  of  working 
tliem.  Beaumont,  In  re,  12  L.  R.,  Eq.  86;  40 
Jo.  J.,  Chanc.  400;  19  W.  R.  767— V.  C.  M. 

It  is  not  necessary  for  mortgagees,  in  order 
to-ezercise  the  power  of  selling  with  such  a 
reservation,  to  serve  the  petition  on  any  sub- 
sequent incumbran  cers.     I  h. 

Mortgagees  in  possession,  with  a  power  of 
sale,  after  filing  a  bill  for  foreclosure,  and 
setting  down  the  cause  for  hearing  on  motion 
for  a  decree,  presented  a  petition  not  entitled 
in  the  cause,  but  in  the  matter  of  the  25  &  26 
Vict.  c.  108,  for  liberty  to  sell  thtj  surface, 
excepting  the  mines  and  minerals,  of  the 
faereditaments  comprised  in  the  mortgage 
deeds: — Held,  that  they  were  entitled  to  the 
order  asked.  WUhinson,  In  re,  13  L.  R,  Eq. 
634;  41  L.  J.,  Chanc.  392— V.  C.  W. 

The  cestuis  que  trust  ought  to  be  made 
parties  to  an  application  under  25  &  26  Vict. 
c  108,  s.  2,  for  sale  of  the  surface  apart 
from  the  minerals.  Palmer,  In  re,  18  L.  R., 
Eq.  408;  41  L.  J.,  Chanc.  511— V.  C.  W. 

A  petition  was  presented,  under  the  Con- 
firmation of  Sales  Act,  25  &  26  Vict.  c.  108, 
by  trustees  with  a  power  of  sale,  and  the  first 
tenant  for  life,  and  the  tenant  for  life  in  re- 
mainder, for  leave  to  sell  the  land  and 
minerals  separately: — Held,  that  the  next 
remainderman  need  not  be  served  with  the 
peation.    Powell,  In  re,  23  W.  R.  151— V.  C. 

A  petition  under  25  <&  26  Vict.  c.  108,  s.  2, 
by  trustees  of  settled  land  with  power  of  sale, 
exercisable  with  the  consent  of  the  tenant  for 
life,  for  leave  to  sell  the  land  and  minerals 
separately,  need  not  be  served  on  the  bene- 
ficiaries entitled  in  remainder.  Pryse,  In  re, 
10  L.  R.,  Eq.  531;  39  L.  J.,  Chanc.  760;  18 
W.  R.  1064— V.  C.  IL 

Settlements  of  mining  property.]  —  The 
court  has  power  under  the  Confirmation  of 
Sales  Act,  25  &  26  Vict.  c.  108,  to  give  a 
^neral  direction  that  persons  having  powers 
of  sale  and  exchange  in  a  settlement  or  will, 
which  do  not  expressly  authorize  the  reserva- 
tion of  mines  and  minerals  on  a  sale  of  the 
settled  property,  or  the  sale  of  minerals  apart 
from  the  land,  may  exercise  the  powers  as  if 
they  did  authorize  such  reservation  or  separa- 
tion. Wyvn,  In  re,  16  L.  R.,  Eq.  237;  43  L. 
J.,  Chanc.  95;  21  W.  R.  695— V.  C.  M. 

Sale  of  mines  onder  misrepresentation.] 
— Upon  the  sale  of  certain  collieries  the 
vendors  stated  the  annual  profits  to  be 
66|000^.,  and  estimated  the  total  value   at 


423,0002.  The  purchasers  contracted  to  buy 
the  collieries  for  365,0002.  It  being  proved 
that  the  amount  of  annual  profits  was  over- 
stated by  9,5002. : — Held,  that  in  order  to  ar- 
rive at  the  amount  to  be  deducted  from 
the  purchase-money,  the  purchase-money  of 
365,0002.  must  be  taken  as  the  capitalized 
value  of  the  annual  profits  stated,  and  that 
the  sum  to  be  deducted  must  bear  the  same 
ratio  to  the  9,5002.  as  the  365,0002.  bore  to 
the  66,0002.     Powell  v.  Elliott,  23  W.  R.  777 

vy.  A. 

When  the  purchasers  of  a  colliery,  which  it 
was  necessary  should  be  to  a  certain  extent 
worked,  had  entered  into  possession  and  after- 
wards filed  a  bill  to  rescind  the  contract  on 
the  ground  of  fraudulent  misrepresentation, 
the  court,  on  the  application  of  the  pur- 
chasers, who  alleged  that  the  colliery  was 
worked  at  a  loss,  appointed  a  receiver  and 
manager  to  work  the  colliery  until  the  hear- 
ing, the  means  of  working  to  be  supplied  by 
the  purchasers.  Qttibs  v.  David,  23  W.  R. 
786— V.  C.  M. 

IV.  Dbmisbb  of  Mines. 
1.  Leases  and  Agreements,  in  General, 

Contracts  for  leases ;  and  specific  perform- 
ance  of  contracts.] — A  person  contracting  for 
the  lease  of  a  mine,  cannot  resist  its  perform- 
ance,  on  the  grounds  of  his  ignorance  of; 
mining  matters,  and  of  the  mine  turning  out 
worthless.  Haywood  v.  Cope,  25  Beav.  140;. 
4  Jur.,  N.  S.  227;  27  L.  J.,  Chanc.  408. 

The  taking  possession  of   a  mine  by  in- 
tended  lessee  is  not  an  acceptance  of  the  • 
title.     75. 

A.  had  worked  the  coal  under  his  estate, 
but  abandoned  it  as  unprofitable.  Twenty 
years  afterward  B.  cleared  the  pit  and  exam- 
ined  the  coal  in  the  shaft  with  two  other  per- 
sons, and  subsequently  contracted  for  a  lease. 
The  colliery  turned  out  worthless: — Held, 
that  B.  coTtld  not  resist  a  specific  perform- 
ance on  the  ground  of  A.  not  having  com- 
municated the  fact  of  his  having  worked  the 
mine  and  found  it  unprofitable.     lb. 

A.,  on  the  application  of  B,  and  C,  agreed 
to  grant  them  a  lease  of  a  vein  or  scam  of* 
coal,   called  the  8.    vein,    **al)()ut   two  feet 
thick,   with  the    overlying  and   underlying; 
beds  of  clay,"  on  and  under  a  farm  called  X., 
at  1002.  per  annum  as  certain  or  dead -rent, 
and  royalties  of  dd.  per  ton  for  the  coal  and* 
Ad.  per  ton  for  the  clay;  the  lessees  to  have 
any  part  of*  the  farm  at  the  rent  of  102.  per- 
acie,  and  to  expend  not  less  than  5002.  in  the 
erection  of  a  manufactory  and  buildings  for 
the  purpose  of  working  the  coal  and  clay; 
way-leave  of  Id.  per  ton  for  foreign  coal  and 
clay;  lessees  to  have  power  to  determine  the 
lease  at  the  end  of  tlireo  years  on  giving  ono- 
year's  notice.     On  action  by  A.  for  specific 
performance,  B.  and  C.  alleged  that  the  8. 
vein  did  not  exist  under  the  farm,  and  it  was* 
proved  that  on  search  it  had  not  been  found, 
but  counter  evidence  was  given  to  show  that- 
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the  su»arche9  wero  insufficient: — Tleld,  that 
uudcr  tlie  iigrt'einent,  B.  an»l  C.  had,  in  con- 
Bidrnitionof  tl»ft  d*'ad-rcnt  reserved,  obtained 
lircMJsc  to  enter  and  siarcli  for  tlu»  vein,  bur 
not   a  warranty   that  pu<h    vein    was   to    l»e 

m 

found;  and,  accordingly,  that  A.  was  entitled 
to  s|)<MMfic  |H*riorinance  of  the  contract 
whetlier  tlie  8.  vein  existed  or  not.  Jefferyn 
V.  Falm.  4  L.  R.,  (^h.  Div.  448;  46  L  J., 
Chanc.  Div.  113;  25  W.  R.  227;  36  L.T.,  N. 
S.  10— V.  C.  B. 

Power  to  demise ;  and  validity  and  effisct 
of  leases,  and  agreements  creating  tenancies, 
in  general. I — A  power  was  reservi-d  in  a  deed 
of  settlement  to  a  tenant  for  life  to  lease  col- 
lieries and  coal  mines,  **to«fether  with  all  such 
powers,  authorities,  accommodations,  liber- 
ties and  privileges  as  shall  be  necessary,  or  are 
UHUnlly  contained  in  leases  of  collieries  or 
mines  in  the  cotmty,  place,  or  neighborhood 
where  the  collieries  or  mines  are  situate.  f«»r 
seekini;,  winning,  working,  dra*i'ini]f,  taking 
and  carrying  away  the  coals  within  and  under 
the  same :"  the  leases  were  nr»t,  except  in  the 
cases  provided  for,  to  be  made  dispunishable 
for  waste  by  any  express  w(»rds.  A  mining 
lease,  granted  in  pursuance  of  this  power,  au- 
thorized the  lessee  to  build  and  erect,  all  such 
engines,  workmen\'*  cotta<^es.  &c.,  as  should 
be  ne<*cssary  and  proper  for  the  carryinj^  out 
the  works,  and  also  to  dig  and  take  build- 
ing materials  for  buildings  irquiied  for  the 
purpose  of  the  colliery.  The  lessees  I »ui it  sev- 
eral cottages  for  workmen.  It  was  found  by 
a  jury  that  the  power  to  build  cottages  in 
places  convenient  to  the  works  of  the  mine 
was  a  necessary  and  usual  power  in  mining 
leases : — Held,  that  the  lease  wjw  valid.  Morris 
V.  Wiydydefed  CoUiery  Cf^npany,  3  H.  &  N. 
473;  27  L.  J.,  Exeh.  480;  affirmed  on  ap 
«eail,  5  Jur.,  N.  S.  339;  3  H.  &  N.  885;  28 
lu  J.,  Exch.  119;  7  W.  U.  95— Exch.  Cham. 

An  estate,  with  the  mines  and  minerals,  was 
settled,  and  power  was  given  to  the  trustees 
te  demise  the  hereditaments  and  the  coal  and 
minerals,  but  so  as  the  lessees  should  not  be 
dispunishable  for  waste: — Held,  thut  the  last 
clause  was  repugnant,  and  that  the  trustees 
might  demise  mines,  both  opened  and  hu- 
opened,  at  the  date  of  the  settlement.  Daly 
V,  Beckett,  24  Beav.  114;  3  Jur.,  N.  8.  754. 

Held,  also,  that  the  royalty  reserved  by  the 
lease  was  ia  the  nature  of  rent,  and  was  pay- 
able to  the  tenant  for  life,  and  did  not  form 
orpus.     lb. 

A  lessor  granted  a  lease  or  license  to  mine 
under  lands  <to  two  persons  as  ^xustees  for  a 
Tinining  company.  The  company  repudiated 
tthe  lease,  and  alleged  that  they  were  en- 
titled to  mine  under  the  custom  of  the  dis- 
trict independently  of  the  lease,  and  pro- 
•oeeded  to  mine  accordingly.  The  applica- 
Ibility  of  the  custom  to  th^  particular  lands 
^ajS  disputed  by  tlie  lessor..  He  filed  a  bill 
against  tlie  surviving  trustee  and  the  mannge- 
ing  committee  of  the  company,  praying  that 
the  lease  might  be  d^lared  binding,  not  only 
Mi  law  on  the  trustee,  but  also  in  equity  on 


Uie  partners  in  the  compm^-.  a"d  th.«'  tfe 
tnistco  at  law  and  the  otlic-r  fl<»f 'nMaa**  b 
equity  were  bound  l»y  the  c-ovf-nnn*  ■•«  iV 
lease;  the  bill  ai>o  nraycil  .-n  sm*^'  <m*  ~\ 
that  the  trust<'e  or  tlie  compsmy  lui'^tii  le 
ordered  to  pay  to  the  lessor  llw  r-ialy!" 
whicli  he  was  entiikd  unchr  il>«'  lea-^f.  fri 
an  injunction  lores'rain  the  w^irkiit:;  **f  ..i* 
mine  except  in  accordance  wit  1 1  ill"  I* -3**: — 
Held,  that  the  lcai»e  must  be  tresitt-d  as  »«i^ 
ing  in  equity  on  the  com]winy.  and  *  ^leei-* 
made  in  accord-mce  witli  the  prsijrer  Jigaii»t 
the  company.  Wrifjht  v.  Pitt,  l:?  £•  It,  E^ 
408;  40  L.  J.,  Chanc  5o8:  25  L.  T.,  X  & 
13;  20  W.  R.  27— V.  C.  M. 

A  proviso  for  re-entry  on  non-ol*servaoce^»f 
the  lessee's  covmanls  is  not  a  usual  clna=*  ia 
a  mining  lease,  to  be  inserted  in  the  sMbm&ce 
of  expn'ss  stipulation.     Hodgkinmn  v-   Cr^^€. 
44  L.  J.,  Chanc.  680;  10  L.  R.,  Oh.  662;  ^ 
W.  R.  885;  33  L.  T.,  N.  8   388:  r«versiii|r  tte 
decision  of  Bacon,  V.  C,   19  L.  R.,  E«|.  -5-51; 
23  W.   R.  400;  44  L.  J.,   Chanc.  238;  ^L. 
T.,  N.  8.  122. 

D.  and  H.  agn^ed  between  thi^mselves^  fa 
writing,  to  purchase  lands  then  in  the  market 
By  this  agreonu'Ut  D.  was  to  have  the  snrfaee 
at  t*'-'  -  fourths,  and  H.  the  minerals  at  ooe- 
f(»urth  of  the  whole  purchase-money,  tt 
afterwards  entered  into  a  contract  with  *'« 
owner  of  the  lands  to  purchase  them  from 
him.  The  lands  were  duly  conveyed  f"  R 
by  the  owner,  II.  beinir  a  party  to  tliepir- 
chase  di-ed,  and  executing  a  release  of  all  bis 
interest  in  the  lands  to  D.  Afterwanis.  bjai 
indenture  of  the  12th  July,  1834,  D.  firanted, 
bargained  and  sold  to  H.,  his  executors,  ad- 
ministrators andt  assigns,  all  the  niiner.>b 
lying  under  the  lands,  upon  terms  substao- 
tially  thesiime  as  those  contadned  in  the  pre- 
vious agreement  between  D.  and  H.  The  in- 
denture of  tlie  ISth  July,  1834,  was  t\otin- 
ndled  as  a  bargain  and  sale,  and  then*  v^ 
no  livery  of  srizin  to  make  it  Of>erateasa 
fe«>ffment.  There  were  seven  seams  of  cotls 
and  minerals,  lying  under  the  lands,  and 
soon  after  the  execution  of  the  deed,  H.  began 
to  work  and  get  the  coal  under  the  lands,  aod 
continued  so  to  do  between  1834  and  1844.  He 
did  not,  however,  go  below  the  t  wo  fint  ^eaitti 
of  coal,  and  on  his  ceaning  to  work  in  1844, 11. 
left  tramways,  implements,  &c.,  intlietuno'ls 
and  levels  he  luid  m.ide.  In  1855,  U  .  bj 
deed,  conveyed  the  minends  (except  tliet.\o 
first  or  upper  seams),  with  power  to<lig 'or 
and  get  the  coal,  to  the  plaintiffs,  whonhiortly 
afterwards  entered,  and  btr-d  down  bi'l"« 
the  two  first  seams,  in  «irder  to  try  for,  but 
they  did  not  work  the  coid.  D.  died  in  l&^S, 
and  in  1857  his  devisee  and  heir  at -I iw,  bj 
deed,  granted  the  lands  (except  the  cnaltlk'n- 
under  theretofore  sold  and  conveyed  to IJ) 
to  3.,  subject  as  to  the  l>eds  of  coal  under  tlie 
same  to  tne  indenture  of  the  12tii  Ju>y,  1^4. 
In  1872,  S.  granted  a  lease  of  the  cml  UD<i('r 
ttie  laniis  to  the  defendants,  and  they  entenrtl 
and  worked,  and  got  coal  under  tlie  lease  ifl 
1872.  On  the  1st  January,  1873.  the  surrir* 
ing  trustee  for  sale  of   D.  granted  aud  ooi- 


^> 


MINES    AND    MINERALS,    IV. 


9060 


^<?i<T  Yin  to  S.  and  liia  heirs,  all  the  seams 
L  l>f€l^  of  coji!  lying  uncier  the  ianfis,  sub- 
t  tf3  ^iich  right  or  interest  as  legally  passed 
l.\-  ,  I  lis  cxeciuors,  administrators  or  assigns, 
Llor  the  indenture  of  the  12th  July,  18:54. 
<lic-jcl  in  1801:— Held,  that  the  lUaintilfs, 
r<^\i«5li  H.,  ha<l  sufficient  possession  of  all 
Q  scs\ins  of  coal  to  entitle  them  to  maiittain 
i»p;\*ss  against  the  defendants,  who  v. ere 
ere  wrongdoers,  for  intruding  upon  the 
aiiitiffs^  mines.  Low  Moor  Company  v. 
UM,9€l^y  Coal  Company,  84  L.  T..  N.  S.  186— 
.    A..  ;  alfirming  8,  G.,  33  L.  T.,  N.  8.  436  — 

Tl\e  deed  of  the  12th  July,  1834»  and  the 
K>sscssioii  taken  under  it  by  H.,  operated  to 
iialco  II.  tenant  at  will  to  D.  of  the  mines. 
r\io  Statut($  of  Limitations  began  to  run  from 
;lie  first  year  of  such  tenancy,  and  had  given 
:Uc  plaintills  a  good  title  when  the  trespasses 
w  ere  com  m  i  t ted.     1  h. 

When   the    thing    let  turns  out  to  be  a 
nonentity,  the  lessee  is  not  bound.     Oowan  v. 

CUrUtie.  2  L.  R.,  H.  L.,  Sc.  A  pp.  273. 

In  such  a  case  il  is  perfectly  reasonable  that 
i\ie  lease  should  be  subject  to  reduction. 
Ih. 

Wlien  there  is  a  total  destruction  or  an  ex- 
haustion of  the  subject-matter  of  a  lease,  the 
lessee  is  entitled  to  abandon  it.     lb, 

Tlie  lessee  of  a  mine,  although  entitled  to 
rely  on  the  existence  of  the  8ui)ject-matt43r, 
takes  all  risk  of  its  failure,  cither  as  to 
quantity  or  value,  unless  either  is  expressly 
warranted.     Ih, 

A.t  common  law,  the  mere  fact  of  **  un- 
workabiliy  to  pro^t^^  affords  no  ground  for 
reducing  or  throwing  up  a  lease  of  minerals, 
which  are  in  their  nature  subject  Co  many 
vicissitudes.  There  is  in  such  a  case  no  legal 
warranty  on  which  the  lessee  can  rely.     lb. 

Wiiat  is  termed  a  mineral  lease  is  really  a 
mle  out  and  out  of  a  portion  of  the  land. 
lb. 

What  lands  and  mines  demised.] — In  con- 
ttruing  the  words  **or  thereabouts,**  when 
luiod  to  qualify  the  statement  of  the  estimated 
quantity  of  mines  agreed  to  be  demised,  the 
same  principles  ought  to  be  acted  upon  as 
would  <^uide  the  c<mrt  in  construing  th^  same 
wonls  in  an  agreement  for  a  sale  or  a  demise 
of  the  surface.  Daiyi$y.  Sheplierd,  1  L.  U., 
Ch.  410;  83  L.  J.,  Chanc.  581;  15  L.  T.,  N. 
B.  122. 

A  lease  professed  to  demise  to  lessees  all 
mines  and  minerals  **  in,  upon,  or  under  all 
or  any  part  of  the  me<«8uages  or  tenements, 
fields,  closes,  or  parcels  of  land,  described 
and  set  forth  in  the  map  thereunto  annexed ; 
and  also,  in,  upon,  or  under  all  or  any  part  of 
that  large  tractof  land,  called  Mold  mountain; 
all  which  premises  are  situate,  &c.,  and  are 
bounded,  £c. ;  and  all  which  arc  particularly 
described,  delineated,  and  dtstinguislied  in  the 
map  or  plan,  annexed  to  these  presents,  and 
which,  by  agreement  of  all  parties  thereto, 
was  mesnt  and  intended  to  be  taken  as  part 
of  that  indent nre: — Held,  that  the  words  of  , 


the  demise  wore  not  to  be  crmt rolled  or 
restniined  by  the  map,  but  might  rcoeivi*  full 
effect,  an  1  be  luHd  toiaclu<le  a  particular  spot, 
the  boundary  of  which  could  not  be  tr.iced 
with  stric-t  accuracy  upon  ilici  map,  by  rejinnn 
of  tlic  smallness  of  the,  scale  upon  whiclj  it 
was  drawn.  Ta'/hr  v.  Parry ^  1  Scott,  N. 
R.  576;   1  M.  &  G.  604;  4  Jur.  907. 

A  lease  of  land  (\vith')ut  mentioning  mines) 
will  entitle  tlu*  lessee  to  work  opcMi  but  not 
unop;*ned  mines.  If  thrn*  a''e  open  inin^'S, 
a  lease  of  l;ind  with  the  mines  therein  will 
not  extend  to  unopened  mines;  but  if  there  are 
no  o|)en  mines,  a  leasn  of  land,  logfther  wiih 
all  mines  therein,  will  enable  t  e  lessee  to 
open  new  mines.  Glegg  v.  Rowland ,  2  L, 
a,  Eq.  160;  3.>  L.  J.,  Clianc.  300;  14  W.-  li.' 
530;  14L.  T.,  N.  S.  217. 

Where  there  was  a  conveyance  to  trustees 
of  land,  together  with  the  mines  tliereunder, 
and  a  power  to  grant  lease!*  for  fourteen  years 
without  mentioning  mines:— Held,  that  the 
trustees  had  no  power  to  gnint  leases  (>f  un- 
op(*ned  mines,     lb. 

By  a  d<»ed  of  the  20th  of  September,  1854, 
R.  demised  to  C.  afire-brick  manufactory,  and 
he  granted  to  C.  power  to  dig  fire-el.iy  from 
under  lands  therein  described,  the  term  of 
the  demise  and  license  beingtwenty  one  years 
from  the  Cth  of  April,  1854.  By  a  deed  of 
the  31st  of  August,  1862,  U.  demised  to  B.  all 
the  coal  mines  and  seams  of  coal,  '*atd  also 
all  the  mines,  seams,  veins  or  beds  of  iron- 
stone and  fii-e-clay  fonnd  in  connection  with 
such  coal  senms  as  are  workable  as  coal 
seams,"  under  the  sam«  lands  as  those  to 
which  C.'s  license  apnli^f*,  for  forty  two 
years  from  the  22d  of  November,  1858.  In 
1806.  C.  commenced  opening  an  old  pit, 
called  the  Monbiguc  Pit,  with  the  intention  of 
reaching  a  seam  known  as  the  Stone  Coal 
Seam,  in  order  to  work  the  fire-cliy  in  con- 
nection with  th-it  scam.  Previously  to  this, 
in  1804,  B.  had  sunk  a  pit  through  the  Stone 
Com  I  Seam,  to  get  at  a  lower  eoil  seam,  and 
he  had  tnken  samples  of  the  fire-clay  in  the 
Stone  Coal  Seam,  some  of  which  samples  ho 
had  sent  to  C.  to  be  tested,  and  he  h>ia  after- 
wards sold  some  of  the  fire-clay  to  C.  for  the 
purpose  of  being  manufactured.  After  C.  had 
expended  a  considerable  amount  of  money  on 
his  works  at  the  Montague  Pit,  but  before  he 
had  reached  the  Stone  Coal  Seam,  B.  gave 
notice  to  him  that  he  had  already  proved  the 
Stone  Coal  Seam,  and  was  about  to  work  it, 
and  that  it  would  be  an  invasion  of  his  rights 
if  C.  was  to  work  that  seam.  Ultimately  C. 
filed  in  equity  a  bill  to  restrain  B.  fnun  work- 
ing the  flre-clay  or  the  coal  in  the  Stone  Coal 
Seam  under  any  part  of  the  lands  to  which  C.  's 
license  applied,  during  the  continuance  of  C.*s 
term: — Held,  that  the  words  **coal  seams 
workable  as  coal  seams  **  must  be  construed, 
regard  being  had  to  all  and  every  the  powers 
ootif erred  by  the  lease  in  which  those  words 
were  found,  and  that,  looking  at  those  powers 
and  at  the  evidence,  which,  in  the  opinion  of 
the  C(mrt,  showed  that  the  Stone  Coal  Seam 
was  workable  at  a  profit  when  both  the  coal 
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and  the  fire-clay  were  taken  into  account, 
that  seam  must  be  considered  to  be  comprised 
in  B.'s  lease.  Garr  v.  Benson^  3  L.  K.,  Ch. 
524;  18  L.  T.,  N.  8.  690;  10  W.  U.  744. 

Held,  also,  that  as  C.'s  license  wos  not  an 
exclusive  license,  the  licensor  had  still  a  right 
to  deal  with  the  property  comprised  in  tiuit 
license  in  any  manner  not  inconsistent  there- 
with,    lb. 

Held,  also,  that  B.  had  first  taken  posses- 
sion of  the  Stone  Goal  Scam,  and  that  C.  Iiad 
DO  right  to  an  injunction  to  restrain  B.  from 
working  that  seam.     Ih. 

Held,  also,  that  no  knowledge  could  be  im- 

Euted  to  the  licensor  of  the  extent  of  O.^s 
nsiness,  or  of  the  probability  that  he  would 
require  for  the  purposes  of  that  business  dur- 
ing his  term  of  twenty-one  yeurs  the  whole  of 
the  fire-clay  lying  under  the  lands  compiisod 
in  his  license.     To. 

Oovenants  for  title  and  quiet  eoJoymenLj 
— In  1844  the  defendant  was  party  to  a 
twenty-one  years^  lease  of  coal  mines,  which 
gave  certain  powers  over  the  surface  in- 
cidental to  the  working  of  those  mines  and 
an  adjoining  colliery.  The  coals  so  dcmi.'^cd 
were  substantially  worked  out  before  Septem- 
ber, 1845.  In  October,  1845,  the  defendant 
sold  and  conveyed  the  land  to  J.,  who  knew 
of  the  workings,  and  the  defendant  cove- 
nanted with  him  for  title,  for  quiet  enjoy- 
ment, and  against  incumbrances.  In  July, 
18*0,  J.  sold  and  conveyed  to  the  plaintiff, 
who  was  ignorant  of  the  workings.  In  1865, 
in  consequence  of  these  mining  operations, 
the  land  subsided,  and  houses  built  on  it  by 
J.  and  the  plaintiff  were  damaged.  In  1848, 
subsequently  to  the  plaintiff  becoming  owner 
of  the  land,  and  within  twenty  years  before 
action,  the  lessees,  or  persons  acting  under 
their  authority,  entered  the  mines  and  took 
some  fireclay  (which  was  not  included  in  the 
demise)  and  a  few  loose  pieces  of  coal.  In 
an  action  on  the  covenants,  the  declaration  in 
which  alleged  that  while  the  plaintiji  was 
seized  the  lessees  entered  upon  the  land,  and 
worked,  got,  and  carried  away  the  coal, 
whereby  he  had  lost  the  coal,  and  the  land 
subsided : — Held,  that  as  to  the  breach  of  the 
covenant  for  quiet  enjoyment  by  the  removal 
of  coal  which  caused  the  subsidence,  there 
was  a' fatal  variance  between  the  declaration 
and  the  evidence,  which  under  the  circum- 
stances the  court  declined  to  amend.  Spoor 
v.  Green,  9  L.  R.,  Exch.  99;  43  L.  J.,  Exch. 
57;  22  W.  R.  647;  30  L.  T.,  N.  S.  893. 

Held,  also,  by  Bramwell,  B.,  and  Cleasby, 
B.,  first,  that  the  fact  of  the  coals  having  been 
worked  out  was  no  breach  of  the  covenant  for 
title,  J.  never  having  bought  those  coals; 
that  the  subsistence  of  the  lease  in  respect  of 
the  coal  left  un wrought,  and  tlie  powers  (not 
exercised)  incident  to  the  working  of  other 
collieries,  did  not  constitute  a  breach;  that 
the  breach  (if  any)  was  complete  in  the  time 
of  J, ;  and  (by  Bramwell,  B.)  that  the  action 
was  barred  by  the  Statute  of  Limitations. 
II. 


Held,  secondly,  that  neither  the  acts  d 
trespass  in  taking  the  firc-c-lay,  in  1848,  w.z 
the  subsidence  caused  in  1865  I  -y  the  wt^rkinf* 
in  1845,  were  breaches  of  tlie  c<*vcmiit  for 
quiet  enjoyment,  on  the  ground  that  the  first 
was  a  mere  trespass,  and  that,  as  to  tlie  eewKl, 
the  subsidence  gave  no  new  cause  of  adks:; 
the  principle  of  Bonomi  v.  BaddnmM  {9  H. 
L.  Cas.  503)  not  applying  to  a  case  wbx-rc 
the  subsidence  is  caused  by  a -wrongful  t^dug 
of  the  plaint ilTs  minerals.     Ih, 

Held,  by  Kelly,  C.  B.,  first,  that  the  sab- 
sistence  of  the  lease  was  a  continuing^  br^th 
of  the  covenant  for  title,  in  respc»ct  of  whkk 
the  plaintiff  was  entitled  to  nominal  «lam3^: 
and,  secondly,  that  the  removal  of  the  saisll 
pieces  of  coal,  in  1848,  was  a  breach  of  tt>€ 
covenant  for  quiet  enjoyment,  in  respcei  ^ 
which  the  plaintiff  was  also  entitled  to  ncsi- 
inal  damages;  and,  thirdly,  that,  the  remoral 
of  the  coal  by  the  lessees  bciag^  law/ul,  tfee 
sul)sidence  in  1 865  gave  a  new  cause  of  actica 
to  the  plaintiff.     S>. 

A  lessor  of  a  mine  or  vein  of  coal  lying 
under  certain  closes  covenanted  that  the  fcs- 
see  should  and  might,  peaceably  and  quietJr. 
have,    hold,  occupy,  possess  and    enjoy  tbc 
mine,  without  any  let,   suit,  trouble,  moles- 
tation, interruption  or    disturbance   whal»- 
ever.  The  lessor,  in  working  iron-stone  lying 
between  the  surface  of    the    soil    and   tlie 
demised  coal,  caused  part  of  the  roof  of  t&e 
coal-mine  to  crash   and   fall  in,  and  to  be 
fiooded.     The  working  of  the  iron-stone  was 
done  in  a  workmanlike  manner:— IleM.  tW 
these  acts  constituted   a  breach  of  the  cofc- 
nant,   for  which  the  lessee   might  tnaiotaiA 
an  action  thereon,  and  being  continued  at  the 
time  of  action  brought,  also  entitlc<l   him  to 
an   injunction    restraining   the    lessor  fro® 
working  the  iron-stone  within  such  a  distance 
of  the  surface  as  interfered   with  the  lcss« 
getting  the  coal  with    full    advantage  nod 
profit.  Shaw  v.  Stenton,  3  H.  &  N.  858;  27  L 
J.,  Exch.  253. 

As  to  interpretation  of  covenants  in  respect 
of  mode  of  working  mines, — see  this  title, 
v.,  3;  remedies  for  unauthorized  workiug^ 
— see  this  title,  V.,  4. 

Reservation  of  rent,  royalties,  Ac-l— A. 
mining  lease  contained  the  following  cove- 
nant:—That  the  lessees  should  deliver,  quW" 
terly,  to  the  landlord,  two  equal  thirteenth 
parts  of  all  coal  which  should  be  raised,  or 
should  pay  him,  quarterly,  the  value  in 
money:  provided,  that,  in  case  at  the  cndoi 
the  first  quarter  of  any  year  such  deliveries  or 
payments  should  not  have  equaled  in  vilnj 
or  amount  38Z.  10s.,  then  the  lessees  should 
also  pay  at  the  end  of  every  such  quarter  such 
additional  rent  or  sum  of  money  as  would 
make  up  38Z.  10». ;  and  in  case  at  the  end  of 
the  second  quarter  such  dciivcries  or  pay- 
ments for  that  and  Wie  preceding  quarter 
should  not  have  equaled  in  amount  75i., 
then  the  lessees  should  also  pay  at  the  end  of 
every  such  second  quarter  such  furUier  sum 
as  would  make  up  751, ;  and  in  case  at  the 
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^  o#  the  third  quarter  such  deliveries  or 
y«Ki«5i'»ts  for  that  and  the  two  preceding 
zii-rters  should  not  have  equaled  in  amount 
^vfilv&e  111/.  10a.,  then  tlie  lessees  should 
uy  at;  the  end  of  every  third  quarter  such 
xt;fiex-  sum  as  would  make  up  111/.  10«. ;  and 
L  CAso  on  the  24th  day  of  June  in  any  year 
le  doliveries  and  payments  for  that  and  the 
vree  preceding  quarters  should  not  have 
qu&lcd  in  amount  or  value  150/.,  then  the 
ss8eo3  should  pay  on  24tti  day  of  June  such 
xk  CLcL(5iiional  rent  or  sum  as  would  make  up 
,50/.,  it  being  the  intent  and  meaning  of  the 
>a]*lie8  to  the  lease  tiiat  the  royalties  reserved 
sY^ovlIcI  always  amount  to  150/.  10s.  per  an- 
aum  at  the  least: — Held,  that,  in  calculating 
blic  atnount  duo  to  the  plaintiff  at  the  end  of 
eacli  year,  the  excess  of  royalty  above  38/.  10«. 
occurring  in  one  quarter,  was  not  to  be  set 
against  the  deficiency  in  a  previous  quarter, 
and  deducted  from  the  sum  payable  to  the 
plaintiff  in   respect  of    the    latter    quarter. 

Bishop  V.  Goodwin,  14  M.  &  W.  260;  14  L. 

J.,  JSxch.  290. 

A.  demised  to  B.  for  fifty  years  all  his  right 
and  interest  in  the  coals  and  other  minerals  in 
an    estate,  in  as  ample  a  manner  as  was  de- 
mised to  him,  A.,  by  D.,  yielding  and  paying 
yearly  for  every  ton  of  coal  that  should  be 
worked,  raised  or  got  by  B.,  in  each  year, 
not  exceeding  13,000  tons  in  any  year,  Qd.  per 
ton,  or  yielding  and  paying  that  amount  of 
money,  viz.,  433/.  0«.  8</.,  each  year  as  fixed 
Tent,  whether  the  coal  should  be  worked  or 
not ;  and  for  every  ton  of  coals  that  should  be 
worked,  rtiised  or  got  in  each  year,  above 
13,000  tons,  9c/.  per  ton :  and  B.  covenanted 
that  he  would  raise  and  work  13,000  tons  of 
coal  in  each  year,  and  pay  8i/.  per  ton  royalty 
for  the  same,  or  would  pay  that  amount  of 
money,  viz.  433/.  6«.  8(/.,  each  year  as  a  fixed 
rent,  whether  the  coals  were  worked  or  not. 
There  was  a  distinct  reddendum  and  cove- 
nant for  payment  of  rent  in  respect  of  other 
minerals.     In  an  action  on  this  indenture, 
the  breach  assigned  was,  that  B.   did   not 
raise  or  work  18,000  tons  of  coal  in  each  year, 
and  pay  at  the  rate  of  8^/.  per  ton  for  the 
same,  or  pay  that  amoui^t  of  money,  viz.  433/. 
6<.  8c/.,  each  year  as  a  fixed  rent,  wlietlier  the 
coals  were  worked  or  not,  but  on  the  con- 
trary thereof,  210/.  13«.  4i/.  of  the  rent  for 
half  a  year  became  due  and  was  unpaid : — 
Held,  first«  that  the  whole  rent  claimed  was 
payable,  altiiough  the  mine  was  so  exhausted 
that  the  lessee  could  not  raise  13,000  tons  of 
coal  in  a  year.     Bute  v.  Thompson^  13  M.  & 
W.  487;  14  L.  J.,  Exch.  487. 

Held,  secondly,  that  the  breach  was  well 
assigned.     Ih. 

Coal  mines  were  demised  at  a  royalty  per 
ton  upon  the  coal  which  might  be  got,  and 
also  at  a  rent  of  300/.  a  year,  or  so  much 
thereof  as,  with  the  royalty,  should  amount 
to  that  sum,  such  rent  of  300/.  to  bo  a  mini- 
mum rent  for  the  coal  demised,  and  the  lessee 
covenanted  to  pay  the  rents  and  to  work  the 


mine: — Held,  that  a  court  of  equity  would 
not  restrain  an  action  by  the  lessor  for  the 
minimum  rent,  although  the  coal  proved  to 
be  not  worth  tiie  cx|)ense  of  working;  but 
that  if  tl)«  lessor  wis  to  sue  upon  tho  lc«<see*s 
covenant  to  work  the  minc«  the  court  would 
interfere.     Jiidgioay  v.  Sneyd^  1  Kay,  627. 

A  lessee  of  mine  A.,  took  a  lease  of  B.,  an 
adjoining  mine,  from  the  plaintifif,  by  which 
he  was  entitled  to  get  the  coal  from  the  B. 
mine  at  a  certain  rent,  and  also  to  be  at  liberty 
to  bring  the  coal  got  in  the  A.  mine  to  the 
surface  by  way  of  outstroke  through  the  B. 
mine,  on  payment  of  l}^d,  per  ton  for  out- 
strokes,  watercourse  rent  and  shaft  rent.  No 
rent  was  to  be  paid  for  any  coal  got  from  the 
B.  mine  which  should  be  used  or  consumed 
on  or  for  any  engine  employed  in  working  or 
carrying  on  the  mines  demised : — Held,  that 
no  rent  was  payable  for  coal  used  in  working 
the  engine  of  the  B.  mine  when  employed  in 
bringing  up  the  coal  from  the  A.  mine,  such 
engine  being  at  the  same  time  used  for  keep- 
ing the  B.  mine  free  from  water.  Senlumse  v. 
Harris,  5  L.  T.,  N.  8.  635— Q.  B. 

The  owner  of  land,  with  mines  under- 
neath the  surface,  granted  a  lease  of  part  of 
his  land,  and  the  mines  under  it,  to  the 
Pontypool  Iron  Company,  carrying  on  the 
manufacture  of  iron.  The  lease  contained  this 
covenant:  **  yielding  and  paying  to  the  lessor, 
his  heirs  and  assigns,  for  every  quantity  of 
2,520  lbs.  of  coal,  ironstone,  fire-clay,  lime- 
stone, building  stone,  or  any  otiier  mines  or 
minerals,  the  produce  of  any  lands  or  mines 
not  intended  to  be  included  in  the  present 
demise,  but  which  shall  be  raised  within  the 
distance  of  twenty  miles  from  any  part  of  the 
premises  hereinbefore  expressed  to  be  demised, 
and  shall  be  brought  through,  over,  or  undet 
the  lands,  min«s,  and  premises,  the  royalty  or 
sum  of  one  halfpenny."  The  company  after- 
wards granted  an  under-lease  of  a  part  of  the 
surface  of  the  land  to  a  railway  company, 
which  made  sidings  thereon,  for  the  purpose 
of  more  conveniently  and  safely  shunting 
trains  for  a  time,  before  forwarding  them  to 
their  destination.  Trains  containing  minerals 
raised  within  the  twenty  miles  (often  mixed 
with  minernls  in  no  way  coming  within  the 
words  of  the  covenant,  and  sent  by  other 
companies  upon  the  line)  were  frequently,  for 
safety  and  convenience,  shunted  for  a  time  on 
the  sidings  formed  on  the  land,  and  after- 
wards taken  out  and  conveyed  to  their  desti- 
nation : — Held,  that  the  minerals  raised  within 
the  described  distance  did  come  within  the 
words  of  the  covenant,  even  though  brought 
on  the  land  only  for  the  temporary  purpose  of 
being  shunted  there,  and  were  therefore  liable 
to  the  payment  of  the  royalty.  Great  Western 
Railway  Company  v.  JRous,  4  L.  R.,  H.  L. 
Cas.  650;  SOL.  J.,  Chanc.  538;  23 L.  T.,  N.  8. 
360;  19  W.  R.  109. 

A  covenant,  in  a  lease  of  iron  mines,  to  pay 
a  certain  rent  **free  of  all  rates,  taxes  and  de- 
ductions whatsoever,  parliamentary,  paro- 
chial,   or    of    any    other    nature,"  is  nut  a 
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••  specific  contract  to  pay  the  poor-nite,  in  the 
event  of  the  iibolition  of  the  oxomption  "  of 
iron  mini's,  within  s.  8  of  tho  Kating  Act, 
1874,  o7  &  yS  Vict.  c.  54;  and  t.'ie  lessee  is 
therefore  entitlcil  under  that  sectiou  to  deduct 
half  the  poor-rate  from  tlie  rent.  DetouMre 
(Utfle)  V.  liar ro to  ILnmatUe  Steel  Company,  2 
L.  K.,  Q.  li.  Div.  266;  40  L.  J  ,  Q.  B.  Div. 
4a5;  2.1  \V.  R.  400;  yo  L.  T.,  N.  S.  355— C. 
A.;  nriii'ming  tlie  docision  of  the  Queen's 
Bench  Division,  25  VV.  R.  00;  85  L.  T^  N.  S. 
474. 

As  to  compensation  for  improper  work- 
ing of  mines  under  demises, — see  this  title, 
v.,  4. 

Assignment  of  leases }  and  liabilities  of  as- 
■ignees.] — A  mining  lease  contained  a  cove- 
nant by  the  lessie  not  to  assign  without  the 
consent  of  the  lessor.  The  lessee  ma(.le  iin 
agreement  with  three  other  persons  to  give  up 
his  right  in  the  lease  to  them,  and  to  execute  all 
nece»«ary  deeds  to  cnrry  the  arrangement  itito 
effect,  and  that,  in  the  meantim'^  the  iigree- 
ment  should  have  the  same  forco  as  if  such 
deeds  had  been  executed.  Nu  couseut  of  the 
lessor  liad  been  obtained,  nor  were  any  sudi 
deeds  executed.  The  three  entered  into  pos- 
8es>4ion  and  worked  the  mines,  and  after  a 
time  ihejr  as^^igned  their  interest  in  tlie  mines 
and  other  pr(»perty  comprised  in  the  lease  to 
amiin  of  straw:— Held,  that  tho  three,  being 
mere  equitable  assignees  of  tlie  lease,  were  not 
liable  to  the  lessor  for  the  rents  and  cove- 
nants in  the  original  lease  for  the  time  tliey 
were  in  possession  of  the  property.  Coz  v. 
BUIwp,  3  Jur.,  N.  8.  490;  20  L.  J.,  Chanc. 
889;  8DeG.,  M.  &  G.  815. 

A  mining  license  was  granted  by  deed  to 
three  persons  as  joint  tenants,  and  tho  li- 
censecrs  covenanted  jointly  and  severally  to 
pay  comi)ensation  in  respeet  of  damage  to  the 
surface.  Two  out  of  the  three  licensees  as- 
signed over.  Damage  having  been  done: — 
Held,  that  the  covenant  was  one  running 
with  the  subject-matter  uf  the  grant,  and  that 
the  assignee  from  the  two  licensees  was  liable 
under  the  covenant  for  the  whole  compensa- 
tion due  to  the  grantor.  Norval  v.  Pomxm,  34 
L.  J.,  Chanc.  82— V.  C.  K. 

Sorrender  of  worics.] — A  lease  of  coal  mines 
and  iron  works  contained  a  covenant  by  the 
lessee,  to  yield  up  tf>  the  lessor,  at  the  ex- 
piration or  other  sooner  determination  of  the 
term,  all  ways»and  roads  in  or  under  the  do- 
mised  hereditaments,  in  such  good  order,  re- 
pair and  condition  as  that  the  coal  and  iron 
works  might  be  continued  and  carried  on  by 
tlie  lessor: — Held,  th/it  tram-plates,  fastened 
to  inm  or  wooden  sleepers,  which  were  not 
let  into  the  ground,  but  rested  thereon,  were 
not  included  in  the  terms  works  or  ways  or 
roads,  and  consequently  might  be  taken  up, 
sold  or  n^moved  by  the  lessee.  Beaufort  v. 
BatcB,  3  De  G.,  F.  &  J.  881 ;  81  L.  J.,  Chanc. 
481. 

As  to  mode  of  working  mines  under  demises, 
—see  this  title,  V.,  8. 


V.  WoRKiKo  Hnrcs. 

1.  By  (honors  of  Adjoin wg  Lamfs,  or  Oi 
of  Minerals  and  not  of  Surface;  ta 
Generdl. 


Right  of  support,  vertical  and  latenL] — It 
is  the  natural  right  of  each  of  the  owners  of 
adjoining  mines,  where  neither  mine  »  ssb- 
jeet  to  any  servitude  to  the  other,  to  wuriLu 
own  mine  in  the  manner  which  he  deem^  ko<: 
convenient  and  beneficial  to  himself,  altliu 
the  natural   consequence  may  be  that 
prejudice  will  accrue  to  the  owner  of  tljcad- 
joinin«^  mine,  so  long  as  such  p  ejudice  does 
not  arise  from  the  negligent  or  malici^ns  ma- 
duct  of  his  neighbor.     Smith  v.  Kthrick,  TCL 
B.  515;  13  Jur.  302;  18  L.  J.,  C.  P.  173. 

Where  the  surface  of  land  belong?  to  oae 
man,  and  the  minerals  underneath  it  bplo  • 
to  another,  no  evidence  of  title  appearing  ta 
regulate  or  qualify  their  rights  of  eojoyinmu 
tlie  owner  of  tiie  minerals  cannot  remove 
them  without  leaving  supfK>rt  sufficient  to 
mtiinbiin  the  surface  in  it3  natural  staSe. 
If  am  fries  v.  Brogden,  15  Q.  B.  73»;  15  Jar. 
124;*20L.  J.,  Q.  B.  10. 

If  the  surface,  while  unincnrabered  bw 
buildings,  and  in  its  natural  state,  suh^des 
and  is  injured  by  the  removal  of  thesuhjact-nt 
mineral  stratti,  although  the  operation  nnr 
not  have  been  conducted  negligently,  nnr 
contrary  to  the  custom  of  the  cuuntrv,  the 
owner  of  tho  surface  may  mainhiin  an  actioi 
against  the  owner  of  the  minerals  for  tlie  dun- 
age  sustained  by  the  sul>sidence.     Ih, 

If  a  party  builds  a  house  on  his  own  IoihI 
which  has  previously  been  excavated  to  its 
extremity  for  mining  purposes,  he  does  not 
acquire  a  right  to  support  for  his  hou^  from 
the  adjoining  land  of  another,  at  least  doc 
tmtil  twenty-one  years  have  elapsed  since  the 
house  first  stood  on  the  excavated  land,  and 
was  in  part  supported  by  the  adjoining  land, 
so  that  a  gmnt  by  the  owner  of  the  adjoinis; 
1m nd,  of  such  right  to  support,  may  lie  in- 
ferred, for  rights  of  tliis  sort  can  have  ilieir 
origin  only  in  grant.  Partridge  v.  Seott^  3.tt. 
&W.  220;  1  H.  &  II.  81. 

The  right  of  a  pci-son  to  the  support  of  the 
land  immediately  aroimd  his  house  is  not  in 
the  nature  of  nu  easement,  but  Is  the  ordinary 
right  of  enjoyment  of  pn)perty,  and  till  tint 
is  interfered  with,  he  has  no  legjil  gr»imd  uf 
complaint,  although  in  fact  something  mny 
have  l>een  done  which  (without  his  knowl- 
edge) lias  occasioned  results  that  will  nftcr- 
wards  affect  his  property.  DaMonsf  t. 
Bonomi,  9  H.  L.  Cas.  503;  84  L.  J.,  Q.  B,  181; 
7  Jur.,  N.  B.  800;  9  W.  R.  709;  4  L.  T.,  X. 
S.  754. 

The  title  of  the  owner  of  surface  land  mny 
be  so  acquired  ns  to  qualify  the  primil  farie 
right  to  support  from  the  subjacent  strata, 
and  to  deprive  him  and  those  claiming  under 
him  of  an  action  for  damage  cimsed  by  the 
working  of  the  minerals  underne:ith.  ift^*- 
hotham  V.  Wilson,  2  Jur.,  N.  8.  7b0;  25  L  J., 
Q.  B.  862;  G  £1.  &  Bl.   598;  affirmed  ou  ap- 
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weal,  8  El.  &  Bl.  123;  27  L.  J.,  Q.  B.  61— 
Exch.  CiMm. ;  and  in  House  of  Lords,  8  H. 
L.  Cjis.  348;  0  Jur.,  N.  8.  965;  80  L.  J.,  Q. 

B.  49. 

Scmble,  that  there  may  be  a  valid  claim  by 
custom,  or  pre8cri|)tion  in  a  manor,  for  the 
lord  i>r  his  licensees  to  work  mines  so  ns  to 
desimy  tiie  tenant^s  surf ice.  Walcejihl  v. 
Biieeieueh,  23  L.  T.,  N.  S.  102;  89  L.  J., 
Chanc.  411:  4  L.  R,  H   L.  Cas.  377.     See  S, 

C,  4  L.  K.,  Eq.  613;  30  L.  J.,  Chanc.  703; 
16  L.  T.,  N.  8.,  470:  15  VV.  R.  788. 

Where  the  lurface  of  land  an  chi>  minerals 
under  it  belong  to  difl<*rei)t  owners,  the  owner 
of  the  surface  is  prima  facie  entitled  tof^up- 
port  from  the  subjacent  strata;  and  the  owner 
of  the  minerals  in  worlcing  them  is  bound  to 
leave  sufficient  support  for  the  surfi^ce  in  its 
natural  state.  Smart  v.  Morton,  1  Jur.,  N.  8. 
82);  3  C.  L.  R.  1004;  24  L.  J.,  Q.  B.  260;  5 
£1.  &  BL  30. 

Tiie  plain tifiTs  house  was  built  (more  than 
twenty  ywirs  l)efore  suit)  upon  land  un<ler 
which  coal  mines  had  been  worked,  according 
to  the  custom  of  the  country,  hMiving  tlie  soil 
weaker  than  it  wtmid  otherwise  have  been. 
The  defendant,  knowing  this,  worked  his 
coal  mines  under  land  adjactMit  (init  not  im- 
mediately adjoining),  so  as  to  cnnse  the  soil 
intervening  to  give  way,  and  tlnis  to  cause 
the  soil  under  the  foundation  of  plaintiff^s 
bouse  also  to  give  way: — Hold,  that  the 
defendant  was  liable;  and  semble,  that  after 
twenty  years  a  house  acquires  a  right  to  the 
lateral  support  of  the  soil  around  it.  Broiime 
V.  Rofd/is,  4  H.  &  N.  186;  28  L.  J.,  Exch.  250. 

The  plaintiff  in  1824  built  a  house  on  a 
certain  waste,  and  in  the  following  year 
obtained  a  gnmt  from  the  crown  of  the  sur- 
face, excepting  mines.  The  house  wns  al)Out 
thirty  yards  from  a  quarry.  In  1840,  the 
tenant  of  the  owner  of  the  minerals,  who 
claimed  a  right  to  take  the  minerals  without 
making  compensation  for  damage  to  the  sur- 
face, began  to  get  stone  from  under  the 
house,  in  consequence  of  which  and  of  the 
blasting  operations  the  house  became  unten- 
antable. In  1853,  the  defendant  cut  away 
the  sup|)orts  which  had  been  left  under  the 
house,  and  the  house  fell  in.  The  judge  left 
the  question  to  the  jury,  who  found  that  the 

Elaintiff  had  enjoyed  the  right  of  support  for 
is  house,  on  the  foundations  on  which  it 
stood,  without  interruption  for  twenty  years. 
On  motion  for  a  new  trial,  on  the  ground 
that  the  judge  ought  to  have  told  the  jury 
that  the  enjoyment  was  contentious  and  not 
as  of  right: — Held,  that  the  question  was 
properly  left  to  the  jury.  Bogen  v.  Taylor,  2 
H.  &  N.  828;  27  L.  J.,  Exch.  173. 

The  rights  and  obligations  of  the  owner 
or  occupier  of  adjacent  and  subjacent  mines 
are  not  the  same.  The  surface  owner  is  en- 
titled, as  against  the  occupier  of  adjacent 
mines  or  surface,  to  that  support  only  which 
the  adjacent  land  aud  mines  afford  to  his 
property  in  its  natural  condition,  and  can  ac- 
quire a  right  to  support  for  buildings  on  his 
!aiidy  only  by  poaaesaion  or  enjoyment  for 


twenty  years.  The  occupier,  therefore,  of 
adj.icent  mines,  Wfirking  th'^ra  so  as  to  sub- 
vert buildings  on  tlie  surfaee.  is  not  iiablo 
to  an  action  unless  the  buiidings  have  ex- 
isted for  twenty  yearn  before  toe  wi.rki."»g 
which  has  caused  the  injury  ;  wlicrcMS  th** 
surfa<;e  owner  m  ly  maintain  an  a<^rion  a^oiinsl 
the  subjacent  mine  o  en  pier  for  an  i'ljiiry 
to  buil  iin:^s  on  the  surface,  however  r(-ce.itiy 
erected,  if  it  is  before  the  cornuK'nceijUMt  of 
the  title  and  |v^«iesNion  of  the  oeeupier  »»!'  the 
mines.  Ulehards  v.  Jentcins^  18  L.  T.,  N.  8. 
437;  17  W.  U.  30— Exch. 

Between  the  land  of  the  plaintiffs  and  that 
of  tlie  defendants,  who  were  ownTs  o<"  a  (joU 
liery.  there  was  an  intermediate  piece  of  i.md, 
the  coal  under  which  had  lieen  worlv-'d  out 
some  years  before  by  a  thiid  pirty.  The  ef- 
fect of  the  cavity  in  the  inrerm»-di  i:e  land 
was,  that  when  the  defendants  worked  the 
coal  under  iheir  laml,  Mui»s.der.ce  was  c-ansed 
in  the  surface  »f  the  plainiitfs'  Ian  1.  It  was 
admitted  tinit  if  the  intermediate  Im-kI  had 
been  in  its  natural  state  no  injurv  wouil  have 
been  cau*sed  to  the  pUiin tiffs  l)y  the  d  'fetid- 
nuts'  workings: — Ileltl,  tli;«t  the  plaintills  liad 
no  riirht  of  aetion  aif-iinst  the  defen.lants. 
Blnninfjhirm  {Mar/or^  dbe.)  v.  A! lea,  0  L.  U., 
Ch.  Div.  38t;  401^.  J.,  Chanc.  Div.  0:3;  25 
\V.  U.  810;  37  L.  T.,  N.  S.  207— C.  .V. 

The  supjiort  to  vvUic-h  a  land  ovvn<'r  is  enti- 
tled from  the  adjacent  land  is  condued  to 
such  an  extent  of  adjacent  land  as  in  its  nat- 
y*^^\  undisturbed  state  is  sufficient  to  afford 

m 

the  requisite  support,     Jh, 

Obligation  to  fence  shafts.  ] — A  person  en* 
title<l  to  the  minerals  under  the  land  of  an- 
other, witii  license  to  make  a  mine  shaft  of>en- 
ing  into  it,  is,  in  the  absence  of  any  siipuhiiion 
to  tiie  contrary,  under  a  legal  obligaiiou  to 
the  owner  of  the  surface  soil,  to  fence  i  he  shaft 
so  as  to  prevent  its  being  a  source  of  danger 
t<»  his  cattle,  which  may  be  upon  it;  ami  is 
liable  to  an  ac!tion  for  injury  accruing  to  those 
cattle  for  want  of  sucth  fencing.  Willams  v. 
Qroucott,  4  B.  &  8.  149;  9  Jur.,  N.  8.  1237; 
82  L.  J.,  Q.  B.  237:  11  W.  R.  880:  8  L.  T., 
N.  S.  458. 

As  to  statutes  requiring  shafts  to  be  fenced, 
— sec  this  title,  VIII. 

Oastom  or  prescription  to  divert  or  obstmot 
water-courses.]— The  stanners  of  Dev(Misuire 
are  not  entitled  by  custom  to  divert  water  from 
streams  into  their  mines,  and  for  that  purpose 
to  dig  trenches  over  other  people's  lands. 
Bastard  v.  Smith.  2  M.  &  Hob.  12U— Tindal. 

The  rights  of  tin-bounders,  according  to 
the  customary  law  of  Cornwall,  to  the  use 
of  water  within  their  tin-bounds,  for  thr>  pur- 
pose of  streaming  their  tin,  will  not  prevent 
the  acquisition  by  another  of  a  prescriptive 
right  under  2  &  8  Will.  4,  c.  71,  to  the  enjoy- 
ment of  the  water  by  a  twenty  years*  user,  n<Nr 
will  this  right  ite  affected  by  an  agreement 
with  the  tin-bounders  for  a  money  payment  to 
abstain  from  fouling  the  water  by  Si/i earning 
their  tin  therein.  Gave^i  v.  Martyn,  19  C.  B., 
N.  8.  782. 
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The  pririle^  of  washing  away  snnd,  stone 
and  nibble,  dislodged  in  the  necessary  work- 
ing a  tin  mine,  ana  of  having  the  same  sent 
down  a  natural  stream  running  through  the 
plaintiff^s  land,  may  be  the  subject  of  a  grant, 
and  may  be  pleaded  as  a  prescriptive  right, 
under  the  2  &  8  Will.  4,  c.  71,  to  an  action 
chargin«^  the  defendant  with  throwing  such 
stone,  ^nd  and  rubble  into  the  stream,  and 
thereby  filling  up  irs  bed  within  the  plaintiff^s 
land,  and  causing  the  water  to  flow  over  it. 
Such  privilege  may  also  be  well  pleaded  as  a 
local  custom.  Carlycn  v.  Lotering,  1  H.  &  N. 
784;  26  L.  J.,  Exch.  251. 

As  to  rights  to  mines  under  customs  and 
prescriptions,  in  general, — see  this  title,  IL 

Inundation}  working  under  water* courses.] 
— An  owner  of  freehold  lands  and  bis  lessee 
will  be  restrained  from  working  mines  under 
a  watercourse  otherwise  than  in  a  manner  not 
likely  to  prevent  the  plaintiff  from  enjoying 
an  uninterrupted  flow  of  water  to  his  works. 
ElweU  V.  Crowther^  8  Jur.,  N.  S.  1004;  81 
Bcav.  163;  81  L.  J.,  Chanc.  763;  10  W.  R. 
615. 

The  owner  of  a  coal  mine  excavated  as  far 
as  the  boundary  (which  he  was  by  custom 
entitled  to  do),  and  continued  the  excavation 
wrongfully  into  the  ntigh boring  mine,  leaving 
an  aperture  in  the  coal  of  that  mine,  through 
which  water  passed  into  it  and  did  daronge: — 
Held,  that  the  party  excavating  was  liable  in 
trespass  for  breaking  into  the  neigiiboring 
mine,  but  not  in  an  action  on  the  case  for 
omitting  to  close  up  the  aperture  on  his 
neighbor's  soil,  though  a  continuing  damage 
resulted  from  its  being  unclosed.  Clegff  v. 
Dearden,  12  Q.  B.  576. 

An  owner  of  a  mine  at  a  higher  level  than 
an  adjoining  mine  has  a  right  to  work  the 
whole  of  his  mine  in  the  usual  and  proper 
manner  for  the  purpose  of  getting  out  the 
minerals  in  any  part  of  his  mine ;  and  he  is 
not  liable  for  any  water  which  flows  by  grav- 
itation into  such  adjoining  mine  from  works 
so  conducted.  But  he  has  no  right,  by  pump- 
ing or  otherwise,  to  be  an  agent  in  sending 
water  from  his  mine  into  the  adjoining  mine. 
Baird  v.  WiUiamaon,  15  0.  B.,  N.  S.  376;  83 
L.  J.,  C.  P.  101;  12  W.  R,  150;  9  L.  T.,  N. 
S.  412;  10  Jur.,  N.  S.  152. 

The  defendants  worked  mines  in  two  places 
(A.  and  B.),  B.  being  to  the  deep  of  A., 
towards  which  the  water  from  A.  would 
naturally  flow  in  a  proper  course  of  working, 
and  to  save  pumping,  stopped  up  the  only 
opening  between  A.  and  B.,  so  as  todiim  up 
the  water,  in  A.,  which  they  abandoned. 
The  water  thus  dammed  uprose  so  high  as  to 
overflow  by  natural  gravitation  into  the 
plaintiffs'  mines,  through  openings  made  by 
their  predecessors  trespassing  in  the  defend- 
ant's mines: — Held,  that  the  plaintiffs  were 
not  entitled  to  any  relief,  but  inasmuch  as  the 
defendants  had,  in  the  first  instance,  and  until 
restrained  by  injunction,  used  artiHcial  means 
(pipes)   to  send  the  water  to  the  plaintiff's 


mines,  the  bill  was  dismissed  without 
Lomaz  v.  StoU.  89  L.  J.,  Chanc.  8344-'B. 

A.  was  the  lessee  of   mines.     B.  was  tie 
owner  of  a  mill  standings    on  land  adjoia':^ 
that  under  which  the  mines    were   wnriel 
He  desired  to  construct  a   reservoir,  and  em- 
ployed  competent  persons,  an  en^neer  and  s 
contractor,  to  construct  it.      A-  had  workd 
his  mines  up  to  a  spot  where  there  were  cer- 
tain old   passages  of  disus»r-d    mines;  tbf« 
passages  were  connected  i^'itli  vertical  shafn 
which  communicated  with    thy  land  abosr, 
and  which  hud  also  been  out  of  u^e  for  rears, 
and  were  apparently  filled  with  marl  and  t^ 
earth  of  the  surrounding  land.       No  caiewH 
t-}iken  by  the  engineer  or  the   contractor  to 
block  up  these  shafts,  and  slif>rtly  after  water 
had  been  introduced  into  the  reservoir  it  broi^e 
through  some  of  the  shafts,   flowed  throagi 
the  old  passages  and  fl<K)ded    A-*s   mine:— 
Held,  that  A.  was  entitled  to  recover  daoaigB 
from  B.  in  respect  of  this  in  jur  v.      Jijfhudi  v. 
Fletcher,  8  L.   R.,  H.  L.  Cas.  330;  37  L.  J., 
Exch.  161;  aflSrming  8.  C,  noin.  FUteker^. 
Rylands,  4  H.  &  C.  263;  1  L.  R.,  Exch.  265; 
12  Jur.,  N.  S.  608;  85  L.  J.,  Exch.  154;  H 
W.    R.  799;   14  L.   T.,   N.    S.     523— Exci. 
Cham. 

The  rule  that  a  mine  owner  must  proteet 
himself  against  water  flowing  from  a  n^gti- 
boring  mine,  in  the  ordinary  course  of  nuoioj; 
opemtions,  has  no  application  to  a  cbfc  vA^re 
the  consequence  of  a  man^s  mining  opemtioas 
is  the  tapping  of  a  river  bed,  and  the  precip- 
itating of  the  water  of  the  river  into  his  ova 
mine  and  thence  into  that  of  his   neigh)»or. 
Crampton  v.  Lea,  23  W.  R.  53;  19  L.  R.  £f 
115;  44  L.  J.,  Chanc.  69;  81  L.  T.,  N.  8.  46« 
—V.  C.  II. 

A  bill  alleged  that  the  result  of  ccrtaia 
mining  opemtions  of  the  defendant  must  ia- 
evitably  be  the  ttippingof  a  river  bed,  aadtlie 
consequent  flooding  of  the  mines  of  (he  de- 
fendant and  the  plaintiff;  and  it  furtiier  al- 
leged, in  substance,  that  the  operations  in 
question  were  not  legitimate  mining  npeia- 
tions,  and  could  not  result  in  any  gcwd  to  tbe 
defendant;  and  it  prayed  for  an  injunctioa 
against  the  defendant : — Held,  that  the  bill 
was  sustainable.     lb. 

The  owner  of  a  mine,  who  by  means  of  » 
pit  or  shaft  intercepts  water  wliich  previously 
flowed  in  unascertained  underground  cii.in- 
nets,  is  not  entitled  by  any  means  not  in  the 
ordinary  nn«l  proper  course  of  working  his 
mine  to  cast  t lie  water  thus  intercept(*d  iip^w 
the  land  of  his  neighbor,  even  tlK»ugh,  if  the 
water  had  not  been  thus  intercepted,  it  wonld 
have  flowed  naturally  upon  that  neisriilwr^ 
land.  West  GumJ^erland  Iron,  and  Steel  Com- 
pany V.  Kenyon,  6  L.  R.,  Ch.  Div.  773;  46  L 
J.,  Chanc.  Div.  850— Fry,  J. 

By  intercepting  the  water  tl»e  person  who 
digs  the  pit  or  shaft  makes  the  water  his  own 
property,  anti  must  take  the  burden  as  well 
as  the  benefit  of  it.  And  if  he  afterwards 
casts  it  wrongfully  on  his  neighbor's  land, 
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he  wiU  be  liable  for  the  damage  thus  done  to 
him.    lb 

The  plaintifTs  mines  adjoined  the  mines  of 
the  defendants,  the  former  l>ein<[^  at  a  lower 
Icvol  than  the  latter.  The  defendants  had 
diverted  a  natural  water-course  which  flowed 
over  their  Innd  above  their  mines  into  a  new 
channel  which  was  of  somewhat  larger  cubical 
dimensions  than  the  old  one,  but  contained 
several  bends  and  curves.  On  the  occasion  of 
aniinfall  of  an  exceptional  cliaracter,  the 
water  overflowed  the  artificial  water-course, 
carrying  away  a  portion  of  its  bank,  and 
passing  over  the  defendants^  land  escaped 
through  certain  fissures  and  holes,  which  had 
heen  made  in  the  course  of  the  working  of 
the  defendants*  mines,  into  those  mines,  and 
thence  int^)  the  mines  of  the  plaintiff.  In  an 
action  for  the  injury  caused  to  the  plaintiff^s 
mines  by  the  entrance  of  the  water,  the  jury 
found  that  the  floorling  of  the  phiintiff^s  mine 
was  caused  by  the  act  of  the  defendants,  as 
distinfiTuished  from  natural  causes;  that  it  was 
caused  chiefly  by  the  diversion  of  the  stream, 
but  also  by  the  condition  of  the  new  channel; 
that  there  had  been  an  exceptional  rainfall, 
but  that  the  new  channel  was  insufficient; 
that  the  stream  in  its  diverted  course  would 
he  more  likely  to  overflow  and  so  to  do  more 
damage  to  the  phiintiff;  and  that  what  was 
done  by  the  defendants  would  have  been  done 
in  the  ordinary,  reasonable,  and  proper  work- 
ing of  tlieir  mine  if  the  diversion  of  the 
strtum  had  been  properly  executed:— Held, 
thai  the  verdict  was  rightly  entered  for  the 
plaintiff.  Miisgrave  or  Fletcher  v.  Smithy  28 
W.  R.  83;  37  L.  T.,  N.  S.  807;  2  L.  R.,  App. 
Cas.  781— H.  L. ;  and  see  Smith  v.  Fletelier,  9 
L.  R.,  Exch.  64;  43  L.  J.,  Exch.  70;  81  L. 
T.,  N.  B.  190— Exch.  Cham.;  and  8,  (7.,  7 
L.  R.,  Exch.  805;  41  L.  J.,  Exch.  193;  27  L. 
T.,  N.  S.  164;  20  W.  R.  987. 

A.  and  B.  were  lessees  under  the  same  land- 
lord of  the  minerals  under  two  adjacent  parts 
of  the  same  estate.  The  soil  over  the  mines 
was  in  its  natural  condition  impervious  to 
water.  B.  so  worked  his  mine  that  the  sur- 
face of  the  ground  cracked  and  sank,  and  the 
rainfall  and  surface  water  flowed  through  the 
fissures  and  found  its  way  into  A.'s  mine, 
wliich  was  at  a  lower  level  than  B.'s: — Held, 
that  B.  was  not  liable  for  the  damage  so  done 
in  the  natural  course  of  user  of  his  own  land. 
WiUon  V.  Waddell,  85  L.  T.,  N.  8.  039;  2  L. 
R.,  App.  Cas.,  Sc.  95 — H.  L. 

Where  mineral  workings  have  caused  a 
suhsidcDGO  of  the  surface,  and  a  consequent 
flow  of  rainfall  into  an  adjacent  lower  coal 
fleld,  the  injuries,  being  entirely  from  gravita- 
tioD  and  percolation,  are  not  a  valid  ground 
for  any  claim  of  damages.     1  h. 

When  there  is  an  agreement  between  the 
owner  and  his  tenant  that,  when  the  mines 
aro  worked  out,  the  surface  shall  be  restored, 
the  owner  may  complain  if  it  is  not  restored ; 
but  that  gives  no  claim  to  any  one  else.     Ik 

Under  canals.] — A  cnnal  act  provided,  that 
DO  owner  of  any  mines  should  cany  on  any 


work  for  the  getting  of  coal  or  minerals  with- 
in twelve  yards  from  the  canal,  or  any  reser- 
voir to  be  made  by  the  company,  nor  should 
any  coals  or  other  minerals  be  got  under  any 
part  of  the  canal,  or  towing  paths  thereunto 
belonging,  or  any  such  reservoir,  or  any  land 
or  ground  lying  within  the  distance  of  twelve 
yards  of  either  side  of  the  canal,  or  any  res- 
ervoir, except  as  thereinafter  mentioned, 
without  the  consent  of  the  company.  By 
another  clause  it  was  provided,  that  when  the 
owner  of  any  coal  mine,  lying  under  the 
canal,  towing-paths,  reservoir,  &c.,  or  within 
the  distance  thereinbefore  limited,  should  be 
desirous  of  working  the  same,  then  such 
owner  should  give  notice  of  his  intention  to 
the  company,  three  months  before  he  should 
begin  to  work  such  mines  lying  as  aforesaid; 
and  upon  the  receipt  of  such  notice,  it  should 
be  lawful  for  the  company  to  inspect  such 
mines  in  order  to  determine  what  coal  or  other 
minerals  might  be  come  at  and  gotten  with- 
out prejudice  to  the  canal;  and  if  the  com- 
pany should  neglect  to  inspect  such  mines 
within  thirty  days  next  after  the  receipt  of 
such  notice,  then  the  owners  of  such  mines 
were  authorized  to  work  such  part  of  the  said 
mines  as  lay  under  the  canul,  or  within  the 
distance  aforesaid;  and  if  upon  inspection 
the  company  should  refuse  to  permit  the 
owners  of  the  mines  to  work  such  part  of  the 
mines  lying  as  aforesaid,  or  any  part  thereof, 
as  they  might  have  come  to  and  gotten,  tlien 
the  company  should  within  three  calendar 
months  pay  the  owners  the  value  thereof.  By 
another  clause,  nothing  in  the  act  contained 
was  to  defeat  the  right  of  any  owner  of  lands 
or  grounds  in,  upon,  or  through  which  the 
canal  should  be  made,  to  the  mines  lying 
within  or  under  the  lands  or  grounds  to  be 
set  out  or  made  use  of  for  such  canal,  but  all 
such  mines  were  reserved  to  such  owners  re- 
spectively; and  it  should  be  lawful  to  such 
owners,  subject  to  the  conditions  therein 
contained,  to  work  all  such  mines,  provided 
that  in  working  such  mines  no  injury  was 
done  to  the  navigation: — Held,  that  this 
proviso  was  to  be  construed  with  some  qual- 
iflcations,  viz.,  either  as  importing  that  the 
party  working  the  mines  was  to  do  no  un- 
necessary damage  to  the  navigation,  or  no 
extraordinary  damage  by  working  the  mines 
out  of  the  usual  mode;  and,  therefore,  where 
notice  had  been  given  by  the  lessee  of  a  coal 
mine  of  his  intention  to  work  the  siimc  under 
a  reservoir  belonging  to  the  canal  company, 
and  the  latter  had  not  purchased  his  right 
within  the  time  limited  by  the  act,  that  the 
lessee  was  entitled  to  work  the  mine  under 
such  reservoir  in  the  usual  and  ordinary 
mode;  and  the  reservoir  having  been  dam- 
aged by  reason  of  such  working  by  tlie  les- 
see, that  no  action  was  maintainalde  by  the 
company  against  him  for  such  damage.  Dud- 
ley  Canal  Company  v.  Orazebrooky  1  B.  A 
Ad.  59. 

An  act  provided  that  the  canal  company 
should  not  be  entitled,  on  purchasing  landis 
for  making  a  canal,  to  any  coal  mines  under 


9073 


MINES    AND    MINERALS,    V. 


90QI 


the  Baroe,  but  that  such  mines  should  belong  | 
*to  the  stime  {x-rsonA  as  would  have  been  en- 
titled to  them  if  tho  act  had  not  been  made; 
but  it  icquircd  thu  owners  to  <;ive  notice  to  the 
com]inny  of  rheir  intention  to  work  the  mines 
within  len  yards  of  the  canal,  and  that  the 
com|)any  mi«rlii  inspect  the  mines,  and  might 
8lo|»  the  further  workinjj  of  them,  on  paying 
coiiipen^atiMn  to  the  owners: — Held,  that  the 
riirli!  of  ihcownei-s  to  work  within  the  ten  vards 
was  left  as  hefore  the  act,  if.  after  notice  given 
by  them  to  the  eom])any,  th«  latter  did  not 
pnrcliiise  out  their  rights;  and  that  the  canal 
being  damaiced  l»y  the  nearer  approach  of  the 
mine  after  snch  noiiee  and  non-purch»ise,  no 
action  lay  agamnt  the  coal  owner  for  such  in- 
jury, which  hap|)ened  by  the  default  of  the 
company  in  not  purchasing.  Aliter,  where 
the  hotistt  <if  one  claiming  under  a  grant  from 
the  owner  of  the  soil  was  undermined. 
Wi/rley  ami  Rmufjton  Canal  Nacigation  v. 
BrtuUfy,  7  East,  308.  And  see  /iftr  v.  Blr- 
miutjham  Camd  Cofn/t/inj/^  2  B.  &  A.  570. 

A  canal  act  prohibited  any  proprietor  of 
mines  from  working  the  same  under  or  within 
twenty  yards  of  any  tiinnt^l,  and  directed 
that  ifhcFhould  be  desirous  of  so  working 
the  same,  ho  was  to  give  notice  of  the  inten- 
tion to  the  company;  and  if  they  refused 
to  permit  him  to  work  such  part  of  the  mines 
as  lie  might  have  gotten,  they  were  to  pay 
him  for  it  such  sum  as  a  compensation  jury 
•should  assess.  The  lessees  of  minerals  under 
a  lease  covenanted  with  the  lessors  to  work 
the  mines,  and  raise  and  get  the  coal  thereout, 
until  the  whole  of  the  mines,  or  as  great  a 
quantity  as.  by  working,  could  be  gotten, 
should  be  worked  out,  **  except  the  ribs  and 
pillars,  which  must  necessarily  or  whieh  the 
lessors  might  require  to  be  left.''  The  lessees 
accordingly  gave  notice  of  their  intention  to 
work  the  mines  under  a  tunnel  of  the  com- 
pany; on  which  the  company  gave  their  re- 
fusal, and  a  jury  assessed  a  sum  to  be  ip.-iid  by 
the  company  to  the  lessees  for  their  ceasing 
to  work  snch  part  of  the  mines; — Held,  in  an 
action  by  the  lessees  against  the  company  for 
non-payment  of  the  assessed  sum,  to  which 
the  Cf»mpany  pleaded,  that  the  mines  which 
the  lessee  so  ceased  to  work  were  a  rib  within 
the  meaning  of  the  covenant  in  their  lease, 
and  that  the*lessors  did  require  the  coal  to  be 
left  by  the  lessees;  also,  that  the  lessees  did 
not  cease  from  working  the  minerals  within 
twenty  yards  of  the  tunnel ;  also,  that  after 
refusal  by  the  company,  and  before  the  sum- 
moning of  the  jury,  the  lessees  abandoned 
their  notice,  and  did,  in  fact,  work  and  carry 
away  a  portion  of  the  coal  within  twenty 
yards,  that  there  was  no  answer  to  the  action. 
Swindell  v.  Birmingliam  Navigation  Company^ 
9  C.  B.,  K  a  241;  7  Jur.,  N.  S.  190;  29  L. 
J.,  C.  P.  304. 

A  canal  act  provided  that  no  owner  of  mines 
should  carry  on  any  work  for  getting  such 
mines  under  any  tunnel,  or  within  twenty 
yards  of  the  same,  without  the  consent  of  the 
company;  and  that  no  owner  of  any  mines 
should,  without  such  consent,  carry' ou  any  | 


work  for  getting  coal  or  raineral  within  twdis 
yards  of  the  canal,  **exoeptsis  lierrina£tPTa» 
ti<med."    Then  followed   clauses  which  pr»« 
vided  that  the  owner  of   mines  may,  withott 
such  consent,  g^et  coal  and   minerals  beynal 
the  prescribed  limits;  and    that  tl»e  coffipaaj 
may  enter  upon  lauds  and  mines  fordi««»?w- 
ing  the  distance  of  the  cnnal  f  rani  tlic  w<>rkiet 
p.irts  of  such  mines,  and  tliiit  if  any  mine  ^ak 
bo  worked  contrary  to  the   act»  thi^  miriBe 
all  necessary  means  for  making  the  cnnal  sife. 
By  a  subsequent  clause  it  is  provided,  tks 
when  the  owner  of  any  mine  lying*  under  tk 
canal,  or  within  the  limited  ciistaincf.  shall  be 
desirous  of  working  the  same,  he  aJmll  rj** 
the  company  three  months'  notice  of  his  m- 
tention,  and  upon  the  receipt  of  snch  wotw 
it  shall  be  lawful  for  the  ct>mpany  to  iiisptt* 
nuch  mines  in  order  to  determine  what  mte- 
rials  may  be  gotten  without   prejutlioe  totlie 
canal;   and  if  upon  inspection   flie  ctrrof^ij 
shall  refuse  to  permit  the  ownei^  c»f  such  in\m 
to  work  them,  then  the  company  sh  ill  wiilm 
three   months   pay  to   the  owners  the  ra/sf 
thereof.    Another  clause  provided,  that  nfltli- 
ing  in  the  act  eoptained  shall  defeat  the  riz^t 
of  any  owner  of  land  through  which  th^c»- 
nal  shall  be  made  to  the  mines  under  ibe  laad 
used  for  the  eanal.  and  that  it  ahall  Iw  I  jwfoJ 
for  such  owner  to  w-»rk  snch  mrnes,  pmn'de^l 
that  no  injury  be  done  to  the  njivigati<»n  :— 
Held,  that  the  prohibition  against   w«rirn^ 
any  mine  within  twenty  yards  of  ataaael, 
without  the  consent  of  the  c«»mpany,  wa*  not 
absolute,  but  subject  to  the  same  ercepfioa 
as  working  within  twelve  yards  of  the  caiwl, 
and  therefore  if  the  company  refuse  I  to  pff- 
mit  the  owner  of  a  mine  to  work  itwitfa 
twenty  yards  of  a  tunnel,  they  were  bonadte 
pay  him  the  value  thereof.     BimUnffltam  (V 
nal  Company  v.  Dudley,  7  H.   &  "S,  W;  % 
Jur.,  N.  S.  24— Exch.  Cham. 

By  a  canal  act  it  was  provided  that  no  owner 
of  any  mine  should  work  the  same  under  the 
reservoi  r  of  the  canal  company,  ejccept  as  there- 
in  mentioned,  without  the   consent  of  the 
company;  and  that  when   the  owner  of  snj 
mine  under  the  canal  works  should  be  de- 
sirous   of    working    the    same,    such  owmi 
should  give  notice  in  writing  of  such  his  ia- 
tention  to  the  company  before  l>eginninj?  to 
work,  that  the  company  might  then  inspect 
such  mine,  and  upon  failure  or  negleci  of  the 
company  so  to  inspect  within  thirty  days  aftff 
such  notice,  the  owner  of  such  mine  miirW 
work  and  get  such  part  of  the  mines  as liy 
under  the  canal  and  works;  and  that  if  opw 
snch  Inspection  the  company  should  refosc  to 
permit  the  owner  of  the  mines  to  work»^c^ 
part  of  the  mine,  the  company  shonid,  M^i'* 
three  calendar  months  after  such  refusal  por- 
chase  the  same.     And   nothing  therein  c<w* 
tained  should  be  construed  to  prejudice  tlie 
right  of  the  lord  of  the  manor  or  waste,  or  any 
owner  of  any  ground  through  whic!»  the  com- 
pany's works  should  be  made,  to  the  min^ 
under  such  ground,  such  lord  or  owner  bfing 
thereby  emjwwered  to  work  the  same,  wibj^f^ 
to  the  conditions  therein  contained ;  prorid« 
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kl  T\o  injury  were  done  in  the  work'.nff  to  the 
vi«5^%.iion: — Ilehl,  that  I  his  hist  proviso  was 
t:  to  l>«*  construed  as  rendering  futile  ull  the 
■ov\ovi.3  provisions  of  the  net ;  tlurefore  where 
I  owner  of  mines  hjid  given  notice  of  his  in- 
otioo.  to  work  them,  and  tlie  company  had 
L-*5\t?otecl  to  purchase  the  mines  in  the  manner 
re54cril>od  by  Ihe  act: — Held,  that  l he  owner 
C  tiiiues  might  work  the  same  under  the 
oiiipa.iiy's  works,  and  the  comiKiny's  works 
iaviii<^  l>een  damaged  in  consequence  of  such 
Norlviii<^,  that  the  company  could  not  maintain 
&n  uction  against  the  mine-owner  to  recover 
compensation  for  such  damage.  Stourbridge 
GclikmZ  Company  v.  DudUt/,  0  W.  R.  158;  80 
r..  J.,  Q.  B.  108;  7  Jur.,  N.  S.  829;  8  L.  T., 
K.  S.  449— Exch.  Cham. 

\Sy  (\  local  act,  tenants  for  life  wore  em  pow- 
ered to  sell  lands  to  a  canal  company  frir  the 
purposes  of  tiicir  undertaking.     It  was  pro- 
vlc)c*cl  that  in  case  the  parties  should  differ  as 
t<>  the  amount  of  the  purciiasc-moncy,  n  jury 
Bliould  assess  the  amount,  and  ascertain  what 
Bum    should   be  paid  for  tiie  land,  and  also 
'What  other  sums  should  be  paid  for  past  and 
tuturc    damage.       The   mines  and   minerals 
u niter  the  hinds  conveyed  were  reserved   to 
the  owners,  with  |>ower  to  the  owners  to  get 
thuTQ,  piovidcd  no  injury  should  bo  done  to 
the    canal   thereby.     And   the  company  was 
empowered  to  insix^ct  the  mines,  and  to  com- 
pel the  ownere  to  desist  from  working  so  as  to 
injure  the  canal.     Under  the  acta  tenant  for 
life  sold  lauds  to  the  company,  which  were 
known  to  contain  coal,  though  at  the  time  it 
was   not  known  whether  the  coal  would  be 
gotten.     Some  ^'ears  afterwards  a  mine  was 
o{)cncd  for  the  ])urpose  of  getting  the  coal 
underlying  the  canal.  The  company  restrained 
the  owners  of  the  mine  from  working  so  as  to 
endanger  the  canal : — Held,  that,  in  the  ab- 
sence of  a  Bpccial  provision  in  the  act  to  that 
effect,  the  company  was  not  liable  to  make 
ftny  com|)ensation  to  the  owners  of  the  coal 
mine  for  the  loss  incurred  by  them  by  reason 
of  this  restricticm  on  their  powers  of  working 
the  mine.  Bfg.  v.  Aire  aiid  Colder  Navigation 
dmptinij,  10  W.  R.  40;  8  Jur.,  N.  8.  115;  80 
L.  J.,  Q.  B.  837. 

An  action   was  brought  against    a  canal 
company   by  the  owners  of  mines  lying  be- 
neath a  canul  for  so  negligently  managing  the 
canal  as  to  allow  water  to  escape   from  it  and 
flood  the  mines.     The  can.d  was  constructed 
by  a  company  under  the  provisions  of  a  local 
act,  by  which  it  was  enacted  that   if  any 
proprietor  of  mines  under  the  canal,  or  with- 
in twelve  yards  of  cither  side  of  it,  should  l>e 
desirous  of  wotking  them,  he  should  give  three 
months*  notice  to  the  company,  who,  if  they 
failed  to  inspect  the  mines  within  thirty  days, 
Bl)Ould  bo  considered  as  permitting  them  to  be 
worked;  and   if,  on  inspection,  they  refused 
permission,  they  should  be  compelled  to  pur- 
chase the  same.    There  was  a  proviso  that  in 
working  the  mines,   *' No  injury  be  done  to 
the  navigation,  anything  therein  contained  to 
the  contrary  notwithstanding."    By  the  com- 
pensation clauses  of  the  act,  the  company,  in 
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making  the  canal,  was  to  do  as  little  damage 
as  posj^ible,  and  to  make  satisfaction  for  dam- 
figu  sustained  by  the  owners  of  the  lands, 
tenements  or  hereditaments  tiken,  or  used  or 
prejudiced  by  the  execution  of  the  powers  of 
the  act,  and  compen?«ation  was  maile  piyable 
for  the  damage  which  should  be  at  any  time 
or  times  whatsoever  suntained  by  the  own^^rs 
of  the  lands,  &c.,  by  reason  of  making,  re- 
pairing or  maintaining  the  canal,  or  by  tiow- 
iag,  leaking  or  oozing  of  the  water  over  Of 
through  the  banks  of  the  canal  (if  com])  lain  I 
1)0  made  within  six  months  of  the  injury). 
The  owners  of  the  mines  gave  notice  of  their 
intention  to  work  the  mines  within  the  pre- 
scribed distance  of  the  canal.  The  company 
did  not  insjiect  the  mines,  and  refused  to  pur- 
chase them.  The  owners  proceeded  to  work 
the  mines,  the  canal  being  then  in  good  orden^ 
and  water-tight.  They  worked  the  mines  ill 
the  usual  manner,  without  which  they  could 
not  have  had  the  full  benefit  of  the  coal,  nnd 
the  effect  of  such  workinir  was  to  let  down 
and  crack  the  bed  of  the  canal,  and  to  allow 
the  water  to  flow  into  and  cause  damage  toth6 
mines.  Tlie  company,  durintrthe  working  of 
the  mines,  took  all  proper  precautions  to  keep 
tlie  canal  watertight:— Held,  that  tito  com- 
pany was  not  responsible  for  the  damage  t« 
the  mines,  as  there  wiis  no  proof  of  any  negli- 
gence  on  their  part,  or  of  anything  done  in 
excess  of  their  statutory  powers.  Dunn  ▼. 
Birminghtim  Canal  Company^  42  L.  J.,  Q.  B. 
34;  8  L.  R,  Q.  B.  42;  21  VV.  R.  260;  27  L. 
T  ,  N.  8.  683— Exch.  Cham;  affirming  8.  C.^ 
?  L.  R.,  Q.  ».  121;  41  L.  J.,  Q.  B.  121;  i)f 
L.  T.,  N.  8.  241 ;  20  W.  R.  573. 

Under  railways.] — A  person  gratuitously 
granted  a  portion  of  his  land  to  a  railway 
company  for  the  formation  of  a  line  of  railway 
thereon,  with  a  reservation  t(»  him  and  his  hcirc 
of  all  the  mines,  metals  and  minerals  in  the 
land  BO  granted,  and  with  full  Ul>erty  to  dig^ 
search  for,  work  and  carry  away  the  s^une,  so 
as  the  fiame  be  done  without  entering  upon  or 
breaking  the  surface  of  the  lauvl  thereby 
granted: — Held,  that  the  comp.'in,^  was  en- 
titled to  the  subjacent  and  ailjac<3>t  lateral 
support  necessary  for  the  maintenniH^i  of  the 
mi  I  way.  Caledonian  Railway  Cox'yuuy  v. 
Belhaven^  3  Macq.  U.  L.  Cas.  56;  b  Jur., 
N.  S.  573. 

A  vendor  of  land  having  sold  it  undei  an 
act  of  parliament  for  the  particular  purpt^sea 
of  a  railway,  cannot  aftervyards  work  the 
minerals  under  the  surface  (though  they  have 
been  expressly  reserved  to  him,  either  by  hit 
grant  or  by  the  provisions  of  the  company^t 
own  act),  in  such  a  manner  as  to  prejudice 
the  use  of  the  lantl  for  the  purposes  for  Avhioli 
it  has  t>een  purchased ;  the  common  law  right 
to  adjacent  support  from  the  vendor's  land 
attaches  upon  such  a  sale  even  beyond  thet 
limits  of  the  purchased  land.  KUiot  v.  North 
Eauterj^  RnUtoay  Company^  10  II.  Ti.  Can.  338; 
9  Jur.,  N.  S.  555;  32  L.  J.,  Cbanc.  402;  II 
W.  R.  604;  8L.  T.,  N.  S.  837. 

Whether  a  grant  is  voluntary  or  compulsory, 
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it  most  carry  with  it  all- that  is  necessary  to 
the  enjoyment  of  the  subject-mutrcr  of  it;  and 
therefore,  if  a  certain  amount  of  lateral  sup- 
port is  essential  to  the  safety  of  the  railway, 
the  right  t4>  it  must  pass  as  a  necessary  inci- 
tlent  to  the  grant.     lb. 

Held,  also,  that  although  the  mine-owner 
could  properly  be  restrained  from  working 
the  mines  underneath  or  adjacent  to  the  land 
purchased,  so  as  to  cause  an  injury  to  the  sur- 
face and  superincumbent  works,  the  company 
could  not  compel  the  owner  to  keep  the  mine 
filled  with  water,  to  the  exclusion  of  any 
future  working.     lb, 

A  railway  company  is  entitled  to  the  Tcr- 
tical  and  lateral  supports  of  the  adjoining 
lands  of  the  proprietor  from  whom  the  lands  or 
easements  required  for  the  railway  were  pur- 
chased ;  and  such  proprietor  is  not  at  liberty 
to  work  the  minerals  adjoining  the  railway  in 
such  a  way  as  to  cause  damage  to  it.  Narth- 
Eastern  RaUway  Company  v.  Crodand^  11  W. 
R.  83;  32  L.  J.,  Chanc.  353;  4  DeG..  F.  &  J. 
550— L.  J. 

The  company  baring,  by  the  terms  of  their 
purchase,  precluded  the  owners  of  lands  from 
working  minerals  in  a  way  injurious  to  their 
property,  cannot,  in  the  absence  of  statutory 
provision  to  that  effect,  be  compelled  to  pur- 
chase those  minerals  of  the  owners.     lb, 

A  railway  company  which  has  taken  lands 
for  the  purposes  of  their  railway,  under  the 
Lands  Clauses  Act  (8  &  9  Vict.  c.  18)  and  the 
Railways  Clauses  Act  (8  &  0  Vict.  c.  20),  and 
has  them  convoyed  to  them  by  a  conveyance 
in  the  usual  form,  is  not  entitled  to  prevent 
the  owner  of  the  mines,  subjacent  or  adjacent, 
from  working  and  winning  away  the  same 
without  making  compensation.  It  makes  no 
difference  that  the  mines  and  minerals  are 
necessary  for  the  support  of  the  railway. 
CfrecU  WlBStem  Railway  Company  v.  Bennett^ 
36  L.  J.,  Q.  B.  183;  15  W.  R.  647;  16 
L.  T.,  N.  8.  186;  2  L.  R.,  H.  L.  37.  8.  P., 
Fletcher  v.  Oreat  Western  Railway  Company^ 
6  Jur.,  N.  8.  961;  29  L.  J.,  Exch.  253;  8  W. 
R  501— Exch.  Cham. 

If  the  company,  after  notice  of  intention  to 
work,  refuses  to  make  compensation  for  the 
mines  requisite  for  the  support  of  their  rjiilway, 
'the  company  can  only  compel  the  mine-owner 
to  work  his  mines  in  a  proper  manner  accord- 
ing to  the  custom  of  the  district.     1  b. 

An  owner  of  land,  granting  to  a  railway 
eompany  the  right  to  make  and  maintain  a 
tunnel  through  his  land,  is  in  the  same  position, 
with  respect  to  his  right  to  work  mines  under 
the  77tli  and  78ti;  sections  of  the  Riilways 
Clauses  Act,  as  if  the  company  had  actually  pur- 
chased the  land ;  and  the  rule  that  the  grantor 
cannot  derogate  from  his  own  grant  does 
not  apply.  London  and  If ort/i- Western  Rail- 
^Bay  C'tmpany  v.  Ackroyd,  8  Jur.,  N.  8.  911; 
81  L.  J.,  Chunc.  588;  10  W.  R.  307— V.  C.W. 

A  railway  company,  under  the  authority  of 
an  act,  took  for  its  lino  ground  lying  over 
mines,  not  worked,  belonging  to  a  former 
owner  of  the  surface.  In  order  to  gain  the 
level  of  its  line,  the  company  took  away  a 


stratum  of  clay,  and  left  a  surface  of  pons 
rock;  they  carried  on  the   lioe  at  a  io^ 
ascent,  to  a  brook  at  some   distance,  o«cr 
which  they  carried  the  line  by  a  flat  brid^ 
not  constructed  so  as  to  cont-jiin  the  waters  g 
times  of  flood.     Between  this  brook  aad  tk 
surface  of  the  mine  there  wsis  originally  a  ra- 
ing    ground,   through   which    the    compc^-j 
made  a  cutting    for   the     level  of  iu  liat 
Afterwards,  the  owner  of  the  mines  be^^  to 
work  them,  and  tlie  line  be^n  to  sink;  t^ 
company  kept  up  the  level  of  the  line  bj ' 
heaping  ashes  and  such  substances  thereoB, 
and  on  the  drains  by  the    side  of  the  Itoe, 
which  had    also  sunk.     The  compaoj  yns 
bound  to  keep  up  these  draina,  bat  after  ibey 
had  sunk   did  not.     A  flood  cume,  and  tk 
waters  of  the  brook,  where  it  was  crossed  brtis 
bridge,  overflowing  the  girders,  were  carried 
down  along  the  hollow  of  the  line  and  ol  tbt 
drains  to  the  spot  overlying  the  mines,  lad 
sinking  through  the  porous  rock,  delugrdtb? 
mines,  and  stopped  the  works: — Held,  tiiattbf 
owner  of  the  mines  had  a   riglit  of  actkn 
against  the  company  for  t!ie  injuries  svsiic 
from  both  the  overflow  from  the  brook  ai 
the  fall  of  rainwater  on  thcspoty  and  theofer- 
flowings  of  spnngs  laid  open  in  the  cattiogi 
and  that  lie  had  no  remedy  for  this  hjcomptn- 
sation  under  the  act.     Bn^naU  v.  Landok  ssi 
Nortfi-  Western  Railway  Company^  7  H.  &  X 
423;  8  Jar.,  K  8.  16;  81  L.  J.,  Bxnh.  W:  tO 
W.  R.  232;  affirmed  on  appeal,  1  H.  &  C.  M4; 
9  Jur.,  N.  8.  254;  9L.  T.,  N.  S.  419;  31 L J., 
Exch.  480;  10  W.  R.  802— Exch.  Cham. 

H.  l)ecame  the   lessee  of  minerals  partly 
underlying  the  line  of  a  railway.     He  vss  to 
pay  as  the  value  of  the  minenils  a  ?um  <rf 
al)out  10.0002.,  by  yearly  installments,  sabject 
to  a  right  of  re-entry  on  non-payment  otreai 
or  failure  ^o  work  the  minerals  according  to 
the  coveni  its.     Wlien  the  lease  had  tliirteea 
years  to  rvn,  he  gave  the  niilway  comfiiflf 
notice,  under  the  Railways  Clause  Conaoli* 
dation   Act,  184o,  s.  78,  of  his  intention  to 
work  the  minerals  underlying  their  rsilwsyt 
and  it  was  afterwards  agreed  that  tlieyahouW 
pay  him  688/.  2s.  6d.  in  consideration  of  hit 
not  working  so  much  of  the  coal  and  inn- 
stone  lying  under  and  near  the  rail  way  as  they 
considered  nccessiu'y   for  its    support,  vith 
lOQl,   for  expenses.     On    payment  of  tl«se 
sums  he  abstiiincd  from  working  the  miae^ 
als  so  paid  for,  but  he  died  before  tlieexpi* 
tion  of  tlie  le.ise;  his  executors  tiiea  discoa- 
tinuod  the  mining  operaticms,  and  tbe  lessor 
re-entered.     The  mines  were  afterwards  pur- 
chased by  8.,  who  served  the  companj  vriih* 
fresh    notice  of  his  intention  to  work  ^ 
minerals  underlying  the  railway: — Held,  t|»al 
the  rsiilway  company  on  paying  compensation 
obtained  titc  right  of  permanently  stopp^o^ 
the  mining  operations,  and  that  th<7  fereca* 
titled  to  a  perpetual  injunction  restrsiaiBo 
8.  from  working  the  subjacent  minerab^,^°^ 
without  prejudice  to  the  question  of  tlierigbt 
of  8.,  as  claiming  under  the  reversioners,  to 
compensation  for  his  interest  in   the  mio^ 
Oreat    Western  Railway  Company   v.  8i^ 


t 


MINES    AND    MINERALS,    V. 


UOSO 


». 


H,  180— n.  L. ;   affirming  the  judg- 
t ho  Court  of  Appeal,  2L.  R.,  Ch.  Div. 
X.  J.,  Chnnc.  Div.  235;  34  L.  T.,  N. 
^    ^  W.  R  443. 

tx>  lemedies  for  improper  workings, — see 
t^tXe,  v.,  4, 


l«     ZIH^i^r 


OranU  cr  Heaervatioru  of  Mines  and 
MineraU, 


of  support.]— The  principle  of  law  to 

13C    cLcclaced  from  the  authorities  is,  that  a 

^rsko.^    or  a  rcservntion  of  mines  in  general 

terTxi3  confers  a  right  to  work  the  mines,  sub- 

jecrt  to  the  obligation  of  leaving  a  reasonable 

snpport  to  the  surface  as  it  exists  at  the  time 

ot  %ucb  gmnt  or  reservation ;  and,  in  rhc  ah- 

scnco  of  any  express  stipulation  enlarging  or 

dlixiinishing  tiie  right,  the  surface  owner  is 

enti'tlcd  to  such  reasonable  support  fi*om  the 

subjacent  strata  for  tlie  surface  in  the  state  in 

'wliieli  it  existed  at  the  time  when  the  titles 

to    the  mines  and  to  the  surface  came  into 

difTcreut  hands.     RicJiard^  v.  Jenkins^  18  L. 

T.,  N.  a  437;  17  W.  R.  80— Exch. 

The  reservation  of  mines  to  A.  in  a  lease  of 
the  surface  to  B.,  giving  A.  the  right  of  seek- 
ing for  and  carrying  away  the  minerals, 
making  comi)ensation  for  any  injury  thereby 
done  to  the  surface  or  otherwise,  applies  only 
to  acts  done  upon  the  surface,  such  as  sinking 
pits,  or  other  measures  in  order  to  obtain  ac- 
cess to  the  minerals,  and  not  to  underground 
workings.     lb. 

A  deed  on  the  9th  December,  1071,  which 
severed  the  surface  from  tlie  minerals,  con- 
tained  a   reservation   of  the  mines  to  the 
grantor,  with  free  and  full  power  and  liberty 
to  work,  sink,  dig  Tor  or  win  the  same,  and 
to  drive  drifts,  make  water-courses,  or  do  any 
other    act  necessary   or  convenient  for  the 
working,  winning  or  getting  the  same,  with  a 
covenant  by  the  grantor  to  pay  to  the  grantee 
.  treble  tlie  damages,  loss  or  prejudice  which 
the  grantee  should  sustain  by  reason  of  sucli 
^*^So^^S  or  working: — Ileld,  that  the  reserva- 
tion was  subject  to  the  implied  right  of  the 
gmntee  of  the  surface  to  support  from  the 
minerals,  and  did  not  empower  the  grantor 
to  remove  the  whole  of  the  minerals  without 
leaving  a  support  for  the  surface.     Smart  v. 
Morton,  1  Jnr.,  N.  S.  835;  5  £1.  &  Bl.  30;  3 
C.  L.  U.  1004;  24  L.  J.,  Q.  B.  260. 

Whefe  an  owner  of  land  has  granted  the 
surface,  reserving  the  coal  mines  an<]  seams  of 
coal,  and  a  right  of  entry  for  the  purpose  of 
working  and  winning  the  same,  making  com- 
pensation for  the  damage  caused  in  so  doing, 
he  is  not  entitled  to  work  out  all  the  coal  so 
as  to  cause  the  surface  to  sink,  unless  the  es- 
tablished course  and  practice  of  good  mining. 
At  the  time  of  the  reservation,  justiiies  him  in 
BO  doing.     lb. 

The  conveyances  of  an  estate  in  a  mining 
district,  sold  in  lots,  contained  an  exception 
of  all  mines  and  minerals  under  the  land  in- 
cluded in  the  lot  conveyed,  with  full  power 
for  the  grantor  to  work,  get,  and  dispose  of 


them,  without  entering  upon  the  land  sold, 
and  without  being  answerable  for  itny  injury 
to  the  land,  or  any  buildings  on  it,  by  reason 
of  working  or  getting  the  cxcepte.l  mines  or 
minerals,  and  without  being  liable  to  any  a<!« 
tion  or  suit  for  any  such  injury: — Held,  that 
a  purchaser  of  two  of  the  lots  was  not  entitled 
against  the  grantor  to  either  vertical  or  lateral 
support  for  the  surface  of  his  land.  Willianig 
V.  Bagnall,  12  Jur.,  N.  8.  987;  15  W.  U.  273 
—V.  C.  W. 

A  piece  of  land  on  which  a  cotton  mill  was 
to  be  built  was  conveyetl,  the  grantor  reserv- 
ing to  himself  a  chief  rent,  and  reserving  all 
mines  and  minerals  under  the  piece  of  land, 
and  power  to  take  the  same  at  pleasure,  mak- 
ing compensation  for  damages  to  be  done  to 
the  cotton  mill.  The  grantee  covenanted  to 
build  and  keep  in  repair  the  cotton  mill: — 
Held,  that  the  grantor  would  not  be  restrained 
from  working  and  taking  the  minerals  under 
the  piece  of  land,  though  the  buildings  on  the 
piece  of  land  would  necessarily  be  thereby 
injured.  Aspden  v.  Seddon^  10  L.  R.,  Ch. 
894;  44  L.  J..  Chanc.  350;  23  \V.  11.  580;  32 
L.  T.,  N.  S.  415;  affirming  the  decision  of  the 
Master  of  the  Rolls,  31  L.  T.,  N.  S.  020. 

S.,  being  tl>e  owner  in  fee  of  lands,  by  deed, 
dated  December  31st,  1801,  granted  the  sur- 
face of  a  portion  of  such  land  to  the  prcidc- 
cessor  in  title  of  the  plaintiff  A.,  reserving  to 
himself,  his  appointees,  heirs  and  assigns,  the 
minerals  lying  under  the  portion  so  granted, 
with  liberty  to  get  and  win  the  minerals,  **80 
that  compensation  be  made  by  him  or  them 
for  all  damage  that  shall  bo  done  to  the  erec- 
tions on  sucli''  portion,  by  the  exercise  of 
such  liberty.  8.  subsequently  granted  to  the 
predecessors  in  title  of  the  defendants  the 
adjacent  portion  of  the  lands,  and  also  the 
minerals  lying  under  tlie  portion  so  granted 
to  the  predecessors  of  the  plaintiff  A.  by  the 
deed  of  December  31st,  1 80 1 .  The  defendants, 
on  becoming  the  grantees  of  such  adjacent 
portion,  and  of  the  minerals  lying  under  the 
plaintiff  A. 's  portion,  proceeded  to  work  mines 
under  such  adjacent  portion,  and  to  get  and 
win  the  minerals  so  lying  under  tlie  plaintiff 
A.*s  portion.  In  conse(f  lencc  (»r  these  opera- 
tions, a  mill  upon  the  plaintiff  A.^s  portion 
(of  which  mill  the  plaintiff  P.  was  mortgagee) 
was  let  down: — Field,  that  whether  the  sub- 
siding of  the  mill  was  duo  to  the  removal  of 
minenils  under  the  plaintiff  A. 'a  iH>rtion,  or 
to  the  removal  of  minerals  under  the  adjacent 
portion,  or  to  both  these  causes  combined, 
and  whether  such  opcrsitions  were  skillfully 
or  unskillfully  conducted,  the  plaintiffs  were 
entitled  to  compensation  for  the  letting  down 
of  the  mill.  For  the  causing  of  the  subsi- 
dence was  either  a  trespass,  or  justifiable 
only  under  the  deed  of  December  31st,  1801, 
and  the  stipulation  ''so  that  compensation  be 
made "  was  not  an  independent  agreement 
peisonal  to  the  original  grantor,  but  a  condi- 
tion annexed  to  the  reservatifm,  and  binding 
upon  any  person  exercising  the  right  reserved. 
Aspden  v.  Seddon,  and  Preston  v.  Seddon^  46 
L.  J.,  Exch.  Div.  853;  25  W.  R.  277;  80  I^ 
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T,  N.  8.  45—0.  A.  Sec  also  Apsden  v, 
Seddon^  Prenton  v.  Seihlon^  1  L.  It.,  Exch. 
Div.  40G;  24  W.  R.  828;  a4  L.  T.,  N.  8.  UOO 
T-C.  A. 

The  defendants,  liiiving  power  under  a 
reservation  in  a  lensc  to  gut  minerals  under 
the  lands  of  lite  plaintills,  commcneed  work- 
ings under  their  own  lamis,  of  such  a  character, 
and  in  sueh  a  direction  sis  they  would  have 
had  to  make  under  ihe  reservation  in  the 
lca«<e  if  they  had  chosen  to  exercise  ir,  and  l)y 
such  workings  eaiised  the  plaint  Ills*  land  to 
eink.  TliQ  plaintiffs  having  sued  the  defend- 
ants:—Ilild,  that,  judgment  ou^^ht  to  bo  for 
the  plaintiffs.  W/iiteliouse  ▼.  Bay/e?/,  ^  L. 
T.,  N.  8.  03— Q.  IJ.  Div. 

The  vendor  of  land  adjoinins;  other  land  of 
his  own,  under  which  are  mines  and  minernU, 
and  who  knows  at  the  time  of  the  sale  that 
the  vendee  is  about  to  erect  up«m  the  land  so 
purchased  substantial  buildings,  impliedly 
covenants  tliat  he  will  not  use  or  permit  the 
adjoining  land  to  be  used  insnch  a  manner  as 
to  derogate  from  his  gnuit.  Sldtloiu  v.  Shtrt, 
Earletf  and  Comjtany,  2  L.  K.,  C.  P.  Div.  572; 
87  L.T.,  N.  8.  2:]0. 

A.  sold  land  to  B.  for  the  purpose  of  an 
iron  foundry.  Adjoining  the  land  so  s«>ld  to 
B.;  A.  had  other  land  under  which  was  Cfml. 
A.  afterwards  leased  the  minerals  to  C,  who 
commenced  working  the  coal  within  such  a 
distance  from  the  land  of  U.  as  to  be  reason- 
ably  calculated  to  endanger  its  stability: — 
Held,  gr(»UT)d  for  an  injunction  against  A.  and 
C,  although  no  actual  damage  had  been  sus- 
tained bv  a,    Ih. 

Right  to  water-conrses.] — ^Where  mines  were 
altogether  excepted  out  of  a  demise  of  tlie 
surface: — Held,  that  the  rights  of  the  owner 
ef  the  surface  and  the  owner  of  tlie  mines  did 
not  in  any  way  differ  from  those  of  the 
owners  of  adjoining  closes,  who  are  stran- 
gers in  title,  each  of  whom  is  entitled  to  the 
water  found  upon  his  land,  but  neither  r>f 
whom  is  entitled  to  complain  of  the  loss  of 
that  water  by  natural  percolation  sptin  motion 
by  his  neighbor's  excavations;  for  it  makes 
no  difference  whet  Her  the  Respective  closes 
are  adjacent  vertically  or  laterally,  and  the 
grant  of  the  surface  cannot  carry  with  it 
more  than  the  ownership  of  the  entire  soil 
would.  BaUaeorkish  Silver,  Lead  and  Capper 
Mining  Company  v.  DumbeU,  20  L.  T.,  N.  8. 
658— P.  C. 

As  to  recovery  of  compensation  for  workings 
nnder  grants  or  reservations, — see  this  title, 
v.,  4. 

8.   Under  Demieet  of  Mines. 

nme  and  extent  of  working.  ] — A  defendant 
agreed  to  grant  to  the  plaintiff  a  coal  lease 
for  twenty -one  years;  the  only  rent  reserved 
wos  dependent  on  the  quantity  niised,  and 
was  made  payable  quarterly: — Held,  that  the 
plaintiff  was  bound  to  commcnee  working 
immediately,  anil  to  proceed  continuously. 
S/iurjf  v.  Wriyhtj  28  Beav.  150. 


As  a  lease  of  land  with  the  mincH.  wl 
there  are  open  mines,  does  noL  justify  iJ»  li» 
see  in  working  unopened  minces  *^*  '*  p^a^crls 
le:ise  sueh  land  with  the  miii<-s  docs  iff»t  aa- 
thorize  a  lease  of  unoiK*ned  mines.  C  e^T. 
RoiolinJ,  2  L.  U  ,  Eq.  IGO;  33  L.  J.,  CiBt 
390;  14  \V.  U.  5;)0;  14  L.  T-  N.  S.  217- 
V.  C.  K. 

Where  lessees  of  land  and   of  crml  wsan 
found   or  to   be   found   therein,    c -ovenan'rd 
*'  forihwith  to  proceed  to  sink  f«»r  roal.  a*i'tf 
as  could  and  ought  to  be  ac-r«»iii|>ti>he.J  \sf 
persons  acquainted  with  the  nature  of  coUier- 
les,^^  and,  as  in  sueh  ctses  wiis  usuiil  ant]  cus- 
tomary, to  erect  fia'-engines  r«>r  iJic  iwiryjo*, 
by  the  24th  of  June,  1*806,  or  in  default  to 
pay  so  much  to  the  lessor  as  arbitratons  »boB^ 
award;  and  after  the  day  iiast,  wiifiout  »; 
new  pits  sunk,  &c.,  the  i^arties  named  ariii- 
trators  to  awai-d  concerning  the  d:ima;re.  V'sa, 
and  delay  to  the  lessor,  if  any,  and  wlnther 
any  rent  or  other  satisfaction  shoiiltl  l»e  made 
to  him  on  that  account;  and  the  U-9^ccsgs7t 
a  bond  to  the  lessor,  conditioned   to  |icTli«« 
the  award,    and  afterwards   the    arbk niton 
awarded  that  the  lessees  had  not  jierf'tfRK^ 
their  covenant,  by  not  havini^  pr^ii-ct-deil  so 
sink  for  the  said  coal  "as  fartis  c<»uldaad 
ought  to  Ik*  accomplished/"  &c.  (in  t/ie  woitii 
of  the  covenant),  on  or  before  the  24th  of 
June,    1800,  for  which  they  awarded  bi  tk 
lessor  150/.   on  account  of  all  damnges  asd 
losses    then    incurred    on    account  i*f  *ach 
breach;  and  further,  ** that  the  lessees Fbr«lt/ 
sink  coal  mines  and  erect  fire-engines,  for  pet- 
ting the  coals  demised  on  or  before  Uic  24tli 
of  June,  1807,  and  in  default,  and  until  the 
s:ime  should  be  done,  they  should  pay  a  yearly 
rent  of  200/.  to  the  lessor,"  as  a  comptisS' 
tion  for  tlie  lord's  share  reserved  umler  tto 
lease: — Held,  that,  to  an  action  on  tbelwod, 
it  was  a  sutlieient  answer  by  the  les9t*es.  to 
save  the  condition,  that  they  had  |iaid  the 
150/.  awarded  for  the  breach  of  the  (ovcoant 
up  to  the  24th  of  Juue,  1806,  and  as  to  the 
subsequent   period,   tlience  till  the  24ih  of 
June,  1807,  that  *Mhey  <lid  well   and  truly 
sink  for  coal  in  the  lands  demised,  »sfar$i 
could  and  ought  to  be  accomplished,^^  &c  (ia 
the  words  of  the  covenant),  and  were  ready 
and  wiUing  to  have  sunk  and  completed  tiie 
pits,  and  to  liave  erected  the  neccsssiry  fire-cn- 

gines,  within  the  time  limited  by  the  award; 
ut  that  at  the  time  of  making  the  lease,  sod 
thenceforth,  there  were  no  mines  of  coal 
under  the  lands  that  could  or  ought  to  ^ 
worked  by  any  person  ao(]uainte<l  witii  tlw 
nature  of  collierie.H,  or  that  in  siidi  cases  it 
was  usual  or  customary  to  work,  orihalwi«W 
have  defniyed  the  necessary  ex|K.'n8esof  work- 
ing and  getting  the  same,  all  which  pronisM 
the  lessees  ascertained  and  proved  by  due  and 
sufficient  extMiriments  and  trials  tiien  and  then 
m:ide.    Ilaneon  v.  Dootltman^  13  East,  23. 

A  tenant  agreed  to  work  a  co^d  mine  so  ioog 
as  it  was  **  fairly  workable."  Tliere  were  coals 
in  the  mine,  but  of  such  a  description  thaiit 
would  not  pny  to  work  it: — Held,  that tirt 
tenant  was  uot  bound  to  work  the  mine,  and 
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i&t;  Tinder  the  words  '^  fairly  workable,'*  a 
Mis^nt:  wsis  not  bound  to  work  at  a  dead  loss. 
999^9  V.  Slimrs,  7  C.  &  P.  840— Cole  rid. lye. 
ee   Phillips  v.  Jones,  9  Sim.  519;  3  Jur.  243. 

A.  Ic^ss^ce  of  furnnce.i,  in»n-\vorks  aud  iron- 
toTto  mines  covenanted  to  work  the  furnaces 
jffect\xo.lly,  unless  prevented  by  inevitable 
kCcidcQi;  or  want  of  materials,  or  unless  the 
TOii.-s^oiie  should  be  insufficient  in  qunntiiy  or 
l|u:ility,  or  wouhl  not,  by  itself,  or  with  a 
proper  mixture  or  process,  make  good  com- 
iii«>ii.  pig-iron: — Held,  that  the  mixture  in- 
t3encle«l  was  not  neccssiirily  of  in;;redients 
procursible  on  the  demised  premises.  Foley 
▼.  A^iltienbrooke,  13  M.  &  VV.  174;  14  L.  J., 
Kxcli.    169. 

The  loLse  also  contained  a  covenant  to  raise 
m  quantify  of  ironstone   in  each  quarter  of  a 
year,  Hnd  pay  royalties  upon  it,  or  else  to  pay 
«k  fixe«l  quaiterly  rent  to  the  landlords: — Ilfid, 
Uiat  the  landl<)rd.s.  having  declared  in  respect 
of    breaches  of   both    these    covenants,   and 
Tii«%n<»y  having  been  paid  into  court  and  ac- 
eeptfS   in  satisfiiction  of  the  latter,  were  en- 
titled to  nominal  damages  only  in  respect  of 
ibc  former.     Jb, 

A  dcclamtion  stated,  that  the  plaintiff  let  to 

defendants  a  mine  of  rock  salt  for  twenty-(me 

year»  from  the  2oth  of  June,   1851,  r-ntl  they 

vovcnaiued  with  the  plaintilfthat  they  would, 

in    every  year  (hiring  the  term,  get  and  raine 

from  the  mine  2,000  tons  of  rock  salt;  and  in 

case  of  default  would,  attlio  expinuion  of  the 

year«  pay  the  plaintiff  iSd,  a  ton  for  every  ton 

by  which  the  quantity  was  less  than  2,000; 

and  ulso  tliatthey  would,  with  all  reasonable 

diU^ence,  sink  a  shaft  to  the  salt  rock,iu 

order  to  get  at  the  sidt:   and   would  also, 

during  the  conthiuancc  of  the  term,  work  the 

nine  in  a  nroper  and  workmanlike  man  nor. 

First  breach,  that  although  the  defendants 

did  not  niistt  or  get  out  of  the  mine  the  annual 

quantity  of  2,000  tons  of  salt,  yet  they  have  not 

Said  for  the  quantity  short  of  2,000.     Second 
reach,  that  they  did   not,   in   every  year  of 
the  term,  get  and  raise  2.000  tons,  and  did 
not  |)ay  for  the  quantity  short  of  2,000  ttms, 
but,   on  the  contrary,  got  and  raised  no  salt 
whatcTer,  and  refused  to  |>ay  the  plaintiff  any 
turn  whatever.     Third  breach,  that  they  did 
nut  use  all  reasonable  diligence  to  sink  a  shaft 
to  the  salt  work  in  order  to  get  at  the  srdt, 
but  wholly  omitted  and  neglected  so  to  do. 
Fourth  breach,  that  tiiey  did  not,  during  the 
continuance  of  the  term,  work  the  mine  in  a 
projier  and  workmanlike  manner,  but  per- 
mitted the  same  to  be  un worked.     The  de- 
fendants pleaded,  first,  that  the  deed  provided, 
tliut  in  case  the  rock  salt  should,  during  the 
continuance  of  the  term,  fail  by  any  inevitable 
accident,    tliat  on  payment  of  all  rentiiuc, 
tnd  performance  of  all  covenants  on  the  part 
of  the  defendants,  the  term  sfiould  cease  and 
determine  to  all  intents  and  purpo^s  what- 
aoever;  that  the  salt,  during  the  continuance 
of  the  term,   failed   by  inevitable  accident; 
that  all  rent  due  was  paid  and  covenants  i)er- 
foraied,  and  therefore  the  term  ceased  ami 
determined ;  and  secondly,  to  the  thicd  breach, 


that  the  defendants  did  with  all  reasonable 
diligence  sink  a  shaft  tf>  tiie  salt  rock. 
Thirdly,  to  the  fourth  breach,  that  they  did, 
at  all  times  during  the  contiimance  of  the 
term,  work  the  mine  in  a  proper  and  wrtrk- 
manlike  manner.  At  the  trial,  it  appeared 
that  in  a  writing,  dated  the  20th  of  August, 
ld5l,  the  plaintiff  agreed,  before  the  2otli  of 
March  then  next,  to  demise  to  the  defend- 
ants the  salt  mine  in  question  for  twenty-one 
years  from  the  2.jth  of  June,  1851.  When 
the  agreement  was  executed,  the  defendants 
thereupon  bcgs\n  to  sink  a  shaft  for  the  pnr- 
|)ose  of  g^'tting  the  salt.  This  sin kini;  wa?*, 
in  September,  IS'll,  discontinued  in  conse- 
quence of  an  intlux  of  brine.  Tiie  defend- 
ants thereupon  beg:ui  to  sink  another  shafts 
which  wfis  in  the  same  month  discontinued, 
from  the  like  cause.  On  the  IGth  of  Novem- 
ber, 1852.  a  lease,  pursuant  to  the  agreement, 
was  executed,  being  the  deed  declare<l  <m, 
and  which  contained  the  proviso  for  cesser 
stated  in  the  first  plea.  In  consequence  of 
the  influx  of  brine  before  mentioned,  the 
defendants  never  in  aiiv  maimer  worked  the 
mine,  nor  paid  any  of  the  rents.  The  jury 
found  that  the  defendants  could  not  have 
worked  the  mine  by  any  reasonable  applica- 
tion of  labor,  diligence,  and  skill,  money  or 
other  means,  and  that  they  were  prevented 
from  working  it  by  the  influx  of  brine:—- 
Hi'ld,  first,  that  as  the  term  commenced,  in 
p»int  of  interest,  on  the  lOtit  of  November, 
18'>2.  thou;;h  itsduntion  as  to  computation  of 
time  was  to  be  reckoned  from  the  2-lth  of 
J"ne,  IS'Vl.  the  proviso  for  cesser,  which  re- 
ferred to  a  failure  by  inevitable  accident 
during  the  continuance  of  the  term,  never 
came  into  operation;  and  that  as  the  defend- 
ants had  entereil  into  an  ab94ilute  unqualified 
covenant  to  get  2,000  tons  of  rock  salt  in 
each  year,  or  p:iy  for  the  deficiency,  they 
were  liable,  for  whether  the  salt  could  l>e  gut 
easily  or  with  diitieuUy,  or  whether  it  ex- 
isted at  all,  was  immat4,*ri.il.  JtirtU  v.  Ton^ 
kitison,  1  II.  &  N.  195. 

Held,  secondly,  that  the  plaintiff  was  enti« 
tied  to  the  verdict  on  thu  issue  raised  by  the 
second  plea;  for  the  defendants  having,  after 
their  inability  to  reach  the  salt  by  reason  of 
the  influx  of  brine,  covenanted  with  all  reason- 
able diligen(re  to  sink  the  shafts  down  to  the 
salt,  they  were  bound  to  do  so,  althou;fb  it 
might  be  an  unreasonable  a|>plicaiiun  of  time 
and  labor.     Ih, 

Hfhl,  thirdly,  that  the  plaintiff  was  also 
entitled  to  the  verdict  on  the  hist  plea,  since 
the  defendants  must  be  taken  to  have  cove- 
nanted to  work  the  mine  i/i  some  toay.  in  as 
prudent  luul  proper  a  maimer  as  they  could 
under  the  eircMunstinces,  and  tiierefore  had 
no  right  to  abandon  the  works  altogvther. 
I'h, 

Scmbic,  that  if  the  lease  had  been  executedl 
before  the  intciTuptiou  of  tlm  w<irks  by  the 
influx  of  brinc^  that  would  have  been  '*a 
failure  by  inevitable  acxsidciif  wtUiin  the  pro« 
viso  for  cesser.     lb, 

A  demise  of  coal  mines  ft>r  tl'irl.y  yeora, 
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yielding  400Z.  for  erery  acre  of  coal,  by 
anniml  payment  of  not  less  than  200/.,  pro- 
vided that  in  case  the  whole  of  the  coals,  so 
far  as  the  same  could  bo  fairly  wrought, 
should  have  been  worked  out  and  gotten  at 
any  time  prior  to  the  explrntinn  of  the  term, 
and  that  the  coal  so  fuirly  wrought  should 
have  been  wholly  paid  for,  then  that  the 
annual  payment  of  200/.  should  cease  and  be 
no  longer  payable  :>-IIeld,  that  the  question 
whether  the  coal  could  be  fuirly  wrought,  did 
not  depend  u|x>n  whether  it  could  be  worked 
at  a  profit  or  not,  or  wliether  any  such  coal  as 
that  dcmisetl  was  wortii  working;  but  assum- 
ing that  coal  of  the  same  description  as  that 
demised  could  be  properly  worked,  whether, 
according  to  the  usage  of  miners,  the  coal  in 
question  could  be  worked  without  exlruor- 
ainary  difficulty  or  expense.  Oriffit/is  v. 
nigby,  1  II.  &  N.  237;  25  L.  J.,  Exch.  284. 

The  judge  at  the  trial  told  the  jury  that  ho 
would  not  give  them  any  explanation  as  to 
what  was  meant  by  '*  fairly"  wrought,  apd 
that  they  were  better  judges  of  the  meaning 
of  the  phrase  than  he  was.  He  told  them 
what  he  thought  it  meant: — Held,  that  this 
direction  was  insufficient.     lb. 

Where  an  expression  used  in  a  written 
instrument  has  a  technical  meaning,  parol 
evidence  is  admissible  to  show  that  it  has 
been  used  in  that  sense,  and  not  in  its  ordi- 
nary meaning  in  common  parlance,  although 
that  may  be  perfectly  clear  and  unambiguous 
in  itself;  therefore,  where  the  lessee  of  a  coal 
mine  covenanted  to  get  the  whole  of  the 
mines  **noc  deeper  than  or  below  the  level  of 
the  bottom  of  the  mine  at  a  particular  point:'* 
— Held,  that  parol  evidence  of  the  uuderstand- 
ing  among  miners  was  admissible  to  show 
that  the  word  'Mever*  had  a  peculiar  techni- 
cal meaning,  different  from  its  ordinary  sig- 
nification of  **  horizont4il  line."  Clayton  v, 
Chreyton,  4  N.  &  M  G02;  5  A.  &  £.  302;  6 
N.  &  M.  694;  I  H.  &  W.  159.  See  Brain  v. 
Harris,  10  Exch.  908;  24  L.  J.,  Exch.  177. 

The  defendant  demised  to  the  plaintiff  a  coal 
mine  for  a  term  of  twenty-one  years,  subject 
to  the  payment  of  a  sleeping  rent  and  of 
royalties  according  to  the  amount  of  coal 
worked.  The  lease  contained  a  covenant  by 
tlie  lessees  to  work  and  get  the  coal  *'in  a  fair, 
honest  and  workmanlike  manner,  in  as  large 
quantities  as  the  same  can  be  got  and  disposed 
of  by  due  and  rciisonablo  diligence  and  exer- 
tions, according  to  the  best  and  most  improved 
mode  of  working  collieries  in  that  part  of  the 
country  ,  .  .  delays  or  stoppages  arising 
from  accidents,  turn-outs,  or  other  unavoidable 
cause  only  cxcejited."  It  also  contained  a 
proviso  for  reentry  in  case  of  any  material 
breach  of  the  lessee's  covenants.  The  lessee 
proceeded  to  work  the  mine  under  the  lease, 
and  continued  working  until  stopped  by  water, 
which  flowed  into  and  drowned  the  mine,  and 
although  he  made  every  effort  to  pump  out  tlie 
water,  he  was  at  length  forced  to  discontinue 
the  workings.  Notwithstanding  his  oifcr  to 
continue  paying  the  sleeping  rent,  the  lessor 
refused  to  accept  it,  and  commenced  an  eject- 


ment against  the  lessee  for  an  allied  bmd^ 
of  covenant  in  having  cmsod  to  Tvork  the  miiie. 
The  lessee  filed  a  bill  to  restrain  the  ac?ioi, 
and  the  lessor  demurred: — Held,  tliat  tbe 
question  in  the  action  was  a  purely  legal  cmt, 
that  there  was  no  equitable  ground  for  nrstnis- 
ing  the  action,  and  that  the  demurrer  miL«!. 
therefore,  be  allowed.  Simpwn  v.  IntfUby^  37 
L.  T.,  N.  S.r695;  20  W.  R.  993.  St-e  X  C, 
20  L.  T.,  N.  8.  543;  20  W.  R,  587— V.  C.  M. 
— L.  J. 

Mode  of  working.] — ^In  the  absence  of  ex- 
press contract,  a  lessee  of  a  mine  is  i-ntitloi 
to  work  the  minerals  by  **  instroke."  WhaSff 
V.  Ramage,  10  W.  R.  315-- V.  C.  W. 

A  le.-ise  of  alum  mines  gave  the    leasee  the 
ria:ht  to  obtain  alum  from  coal    wastes.    A 
subsequent  lease  of  the  coal  mines  provided 
that  nothing  thereby  granted  should  injure 
the  rights  of  the  parties  who  held  the  aion 
mines.     The  alum  existed  in  the  coal  wastt^ 
The  coal  lessees  could  not  thoroaghly  wofk 
the  coal  without  removing  the  pillars  which 
supported  the  roof;  but  by  doinpr  this,  tia 
alum  would    l>e  rendered  impossible  to  be 
reached: — Held,    that  the  coal  pillars  Cfwid 
not  be   removed.     Glasgow  v.  Hurlet  AiMm 
Company^  8  H.  L.  Cas.  25. 

By  an  indenture,  the  plaintiff  demised  (o 
the  defendant  all  mines  and  beds  of  coal 
which  had  been,  or  during  the  demise  shoold 
be,  discovered  or  opened  under  the  lands  be- 
longing to  Dyffryn  House,  at  a  yearly  rentt^ 
201. ,  to  be  paid  whether  any  coal  shoald  be 
worked  or  not,  together  with  7d.  per  ton  for 
every  ton  of  coal  raised;  and  the  defeiwtei' 
covenanted  that  he  would  at  all  times  dm'm^ 
the  demise  work  the  mines  in  a  proper  and 
workmanlike  manner.     Breach,  that  be  did 
not  work  the  mines  in  a  proper  aad  work- 
manlike manner,  but,  on  the  contrary,  per- 
mitted the  mines  to  He,  and  the  same  were 
wholly  ungotten.     Plea,  that  the  mines  were 
never  at  any  time  before  the  demise  worked 
or  gotten,  nor  did  he,  at  any  time  siooe  or 
during  the  demise,  work  or  get  the  mines:— 
Held,  that  inasmuch  as  it  appeared  hy  tbe 
pleadings  that  the  mines  had  not  been  worked 
at  all,  he  was  not  liable  on  this  covenant  for 
not  working  them  in  a  workmanlike  manner, 
the  subject-matter  of  demise  being  not  all  the 
mines  under  the  lands  specified,  but  only  sock 
as  either  had  been,  or  should  be,  discovered 
or  opened.     Quarrington  v.  Arthur,  10  M.  * 

In  a  lease  of  a  coal  mine,  tbe  lessees  coTe> 
nantcd  to  leave  unworked  a  barrier  of  fosl 
between  the  mine  and  the  adjoining  niioe^ 
except  where  the  lease  gave  them  liberty  to 
break  through  it.  The  liberty  was  to  nwk* 
outstrokes  or  other  communication  throQ;,^ 
the  barrier,  for  the  purpose  of  conveying 
underground  coals'  gotten  in  any  of  rt* 
adjoining  collieries  in  the  occupation  of  'h* 
lessees  from  such  colliery  into  the  mine,  aD<i 
by  such  outstrokes  and  communications  to 
convey  underground  the  coals  from  such 
adjoining  collieries  into  the  mine,  and  fioo 
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thenco  to  convey  and  carry  away  all  such 
coals,  and  also  draw  to  bank  at  any  of  the 
pits  or  shafts  sunk  or  to  be  sunk  by  the  les- 
sees in  any  of  the  lands  and  grounds  demised^ 
the  conls  from  sucli  ud joining  colliery: — 
Held,  tliat  this  liberty  extended  to  authorize 
the  lessees  to  break  through  the  barrier  for 
winning  the  coal  of  the  mine,  and  for  winning 
coal  of  such  adjoining  mines,  though  the  coal 
of  such  demised  or  adjoining  mines  when 
won  was  not  to  be  nor  was  brought  to  the  sur- 
face through  a  pit  or  shaft  in  the  demised 
land,  and  although  no  such  pit  or  shaft  in  fact 
existed.  James  v.  Cochrane^  8  Exch.  556; 
22  L.  J.,  Exch.  201— Exch.  Cham. 

There  were  various  provisos  in  the  lease 
which  spoke  of  pits  or  shafts  in  the  demised 
lands,  but  there  was  no  express  covenant  to 
make  any  such  pit  or  shaft.  There  was  also 
a  covenant  that  the  lessees  would  draw  to 
bank  at  some  of  the  pits  or  shafts  of  the  said 
colliery,  provided  that  the  same  should  be 

Sits  or  shafts  from  which  the  coals  of  the 
cmised  colliery  should  not  be  worked  by  an 
outstroke,  and  lay  in  some  convenient  place 
on  tlio  lands  of  the  lessors,  all  the  manure 
made  by  the  horses  employed  underground  in 
working  the  demised  mine: — Held,  that  there 
was  no  express  or  implied  engagement  by  the 
lessees  that  bound  them  to  sink  a  pit  in  the 
demised  land.     Tb. 

By  a  mining  lease,  the  lessees  covenanted 
that  they  would  **from  time  to  time,  and  at 
all  times  during  the  term,  work  tiie  pits, 
mines  and  shafts  in  a  workmanlike  manner, 
and  leave  pillars  of  the  stone  of  sufficient 
strength  to  support  the  roofs  of  the  mines, 
and  get  and  clear  the  stone  in  the  usual  and 
best  way  in  which  the  same  is  done  in  other 
works  of  a  like  character  in  Clayton. '*  It 
also  contained  covenants  to  pay  for  surface 
damage,  and,  at  the  expiration  of  the  term, 
to  till  up  tiie  pita  and  shafts,  and  to  restore 
tlic  surface  to  a  stite  fit  for  agricultural  ])ur- 
poscs:— Held,  that  the  lessees  were  liable  to 
the  reversioner  for  damage  done  to  the  sur- 
face of  the  land  by  its  cracking  and  subsiding 
inconsequence  of  the  want  of  sufHcient  pil- 
lars of  stone  being  left  to  support  the  roofs 
of  the  mines,  notwithstanding  they  might 
have  worked  the  mines  in  a  usual  and  a  work- 
manlike manner.  Hodgson  v.  MouUojiy  18  C. 
Is.,  N.  S.  «Jo2. 

Tliere  is  a  primil  facie  inference  at  common 
law  upon  every  demise  of  minerals,  or  other 
subjacent  strata,  where  the  surface  is  retained 
b;  the  lessor,  that  the  lessor  is  demising  them 
in  such  a  manner  as  is  consistent  with  the 
retention  by  himself  of  his  own  right  to  sup- 
port. In  the  absence  of  express  words,  show- 
ing clearly  that  ho  has  waived  or  qualified  his 
right,  the  presumption  is,  that  what  he  retains 
is  to  1)0  enjoyed  by  him  modo  et  forma  and 
with  the  natural  support  which  it  possessed 
before  the  demise.  Dugdnle  v.  Eohertson,  3 
Kay  &  J.  C95;  J3  Jur.,  N.  S.  jG87.  But  com- 
pare Taylor  v.  Shafto,  8  B.  &  S.  228;  and  see 
Kadon  v.  Jefcoch,  42  L.  J.,  Exch.  30,  45;  7  L. 
R.,  Exch.  379;  28  L.  T.,  N.  S.  273. 


A  lessor  demised  for  sixty  years,  at  certain 
rents  and  royalties,  the  following  parcels,  viz., 
first  and  secondly,  certain  cottages  and  an 
engine  house;  thirdly,  all  tlie  mines  which 
then  were  or  thereafter  during  the  term  might 
be  discovered  witliin  all  the  lands,  about  514 
acres,  described  in  the  map;  and  also  liberty 
for  the  lessees  to  dig  and  caiTy  and  sell  all 
iron  and  coal,  in,  from,  over,  upon  or  under 
the  lands,  and  to  open  and  dig  any  pits  or 
levels  into,  upon,  about  or  under  the  mines 
and  lands,  except  in  or  upon  the  demesne 
lands  colored  red  in  the  plan  (being  a  piece 
of  four  acres),  on  which  a  capital  mansion- 
house  and  buildings  were  erected : — Held, that 
this  was  a  demise  of  the  wiiole  mines  under 
the  whole  514  acres,  but  with  a  restricted  right 
of  enjoyment  in  the  lessees,  so  that  the  lessor 
could  not  demise  the  red  part  to  any  other 
persons,  bnt  the  lessees  had  no  right  to  work 
the  mines  under  the  red.     Ih. 

The  land  was  at  the  date  of  the  lease  (in 
1842)  mortgaged  in  fee;  the  mortgagor  and 
mortgagee  joined  in  the  mining  lease.  In 
1850  the  mortgage  was  transfeiTcd  to  the 
plaintiffs,  with  a  restriction  against  their  call- 
ing in  the  mortgage-money  until  1863: — 
Held,  that  they  might  sue  to  restrain  damage 
to  the  mansion-house  fnmi  the  working  of  the* 
mines.     Ih. 

By  a  deed  in  1857,  reciting  the  will  of  8., 
under  whicli  the  defendant  became  tenant  for 
life  of  the  W.  estate,  the  trustees  of  the  de- 
fendant conveyed  lands  nt  8.,  part  of  that^ 
estate,  to  R.  in  fee,  reserving  the  coal  there- 
under, with  power  to  work  and  carry  away 
the  same,  the  defendant  or  the  person  or  per- 
sons for  the  time  being  entitled  thereto,  and 
his  and  their  assigns,  paying  to  R.,  his  heire. 
and  assigns,  compensation  for  damage  sus- 
tained thereby ;  and  the  defendant  covenanted 
that  notwithstanding  any  act  done  by  him  or 
S.  to  the  contrary,  the  trustees  had  power  to 
grant  and  release  the  lands,  and  tiiat  free 
from  incumbrances  created  by  the  defendant 
or  any  of  his  ancestors  or  testators,  or  any 
person  rightfully  claiming  under  him  or  them. 
l\\  1859,  the  plaintiff  became  the  owner  of  a. 
portion  of  the  lands.  In  1844,  8.  granted  a. 
lease  of  mines  under  the  lands  at  8.,  whereby 
the  lessees  covenanted  that  they  would  work 
and  carry  on  t!ic  colliery,  coal  mines  and 
seams  of  coal  thereby  demised  in  a  fair,  prop- 
er and  orderly  manner,  and  according  to  the 
best  and  most  approved  method  of  working^ 
collieries  of  a  like  nature  on  the  rivers  Tyno 
and  Wear,  and  so  as  to  produce  with  safety 
the  greatest  quantity  of  merchantable  coaU 
from  and  out  of  each  and  every  the  workable 
seams;  and  would  not  knowingly  do  or  suffer 
to  be  done  any  willful  or  negligent  act,  matter 
or  thing  whatsoever,  which  might  hazard  or 
endanger  the  colliery,  coal  mines  or  scams  of 
coal,  or  which  might  bring  any  creep  or 
thmst  upon  them,  or  occasion  any  loss,  dam- 
age or  detriment  thereto,  or  which  might  tend 
to  hinder,  stop  or  obstruct  any  of  the  water- 
courses, air-courses,  passages  or  drifts  which 
should  be  in  or  belonging  to  the  same.    The 
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lessees  nho  covenanted  not  to  sink  pita  with- 
in 200  ynnls  of  nny  dwclliiig-Iiouse,  ImiMinr^ 
or  farm  jard  erected,  or  U>  be  erected,  upon 
the  binds,  without  cnnscnf  in  wriiinif,  and  to 
leave  unwrou^jht  the  coal  under  iho  mnnsion- 
housci  und  park,  and  other  parts  of  the  snpcr- 
incnnibent  huids.  l)iit  not  includini^  the  lands 
At  S.  The  lease  contained  other  covenants 
for  the  security  or  bcnetir  of  portions  of  ihc 
Burficp,  not  inrludinjT  the  lands  at  S.,  and 
for  making  compensation  fordama2;e.  DwcH- 
Inpr  Ihuiscs  hud  been  built  upon  tiie  lands  at 
B.  after  the  purcliase  by  R.,  and  the  lessees  S'» 
■worked  the  mines  as  t»  cause  portions  of  the 
lands  to  subside  and  nink,  and  the  dwcllinp^- 
houses  and  their  foundations  to  be  weakened, 
cracked,  injured,  &o.  In  an  action  by  the 
phiintilT,  upon  the  covenant  to  pay  com])en- 
•tition  and  the  covenant  for  title  contained  in 
the  deed  of  IS."*?,  the  jury  having  found  tliat 
tlie  lessees  had  worked  tite  mines  according 
to  the  I)est  and  most  approved  method  of 
working  collieries  of  the  like  nature  on  the 
Tyneand  Wear,  and  that  the  sinking  of  the 
land  was  not  caused  l)y  the  weight  of  the 
houses: — Held,  that  the  plaintiff  was  not  en- 
titled to  ivcover  on  the  covenant  for  compen- 
sation.   YTaijlor  V.  8/inJ^o,  8  B.  &  8.  238. 

Held,  also,  that  the  lessees  were  not  only 
authorized  but  Imund  so  to  work  the  mines 
as  to  obtain  tliorefrom  the  largest  quantity  of 
coals  that  could  bo  gott(Mi  consistesitly  with 
the  safety  of  the  mines,  and  without  regard  t«> 
the  safety  of  any  dwelling  house  which  might 
be  erected  after  the  date  of  the  least*  upon 
any  portitm  of  the  surface  not  specially  pro- 
tected by  any  of  its  provisions,  and  therefore 
the  covenant  for  title  wasbr<»k(*n  by  the  grant 
of  the  prior  lease.  8,  C,  8  B.  &  8.  347;  16 
L.  T.,  N.  8.  205— Exch.  Cham. 

When  the  owner  of  suffice  and  minerals 
lieneath  grants  a  mining  lease  of  the  mincnils 
f6r  a  term,  there  is  not,  outside  the  contract, 
an  implied  rcscrvai  ion  of  any  risrht  to  have 
the  surface  supported  by  the  minerals.  The 
contract  itself  must  be  looked  at,  and  con- 
atrued  with  regard  to  tlie  stibject-mttter,  in 
•rder  to  arrive  at  the  extent  to  which  the 
O^vncr  authorizes  the  minemls  to  be  removed. 
Eadon  v.  Jeffcoek,  7  L.  R.,  Exch.  879;  43  L. 
J.,  Exch.  »«;  28  L.  T.,  N.  8.  273;  20  W.  R 
1033. 

In  1840.  a  bed  of  coal,  called  the  High 
Hazle  bed,  was  demised,  with  working  pow- 
ers, to  persons  from  whom  the  defendants 
took  by  assignment.  The  lessees  were  to  f>ay 
a  minimum  rent  of  200/.  as  for  2a.  Ir.  IGp., 
and  A  further  yearly  rent  at  the  rare  of  Sol. 
per  Jiere  for  coal  a(!tually  got  beyond  tlie  2a. 
ir.  IGp..  '* including  all  ribs  and  pillars  left 
in  working  the  coal,  exeept  the  pillars  for  the 
support 'Of  the  shafts,  the  pillars  between  the 
deep  and  counter  level,  the  pillars  all  round 
^le  estate,  and  the  pillars  under  the  home- 
stead and  farm  buildings."  These  pillars,  of 
specified  dimensions,  the  lessees  boun< I  them- 
selves to  leave  during  the  whole  of  the  term, 
and  they  also  covenanted  to  work  the  mines 
•0 wording  to  the  best  of  their  jadgment,  skill 


and  discretion,   in  a  good  and    iroHnBfji9bi 
manner.     In  ISO?,  the  asaig^nec  <»f  t:ic  fc*ar 
conveyed  part  of  the  land    wit*  in  wliiHi  I't 
mine  lay  ti»  {xsrsons  fnwn  whom  the  iHjintia 
tO'»k  with  notice.  reser\'inir  m>  the  "nnt.ir ibe 
High   Hazlu    be<l,     except   a     small    i^tifft 
spocifiod.  and  **the  mines,  veiri?s  "ndkrdof 
coal,    fire    (lay.     and   oth<T    c-lsijr,  st»ai-  aa-i 
Other  minerals  lying  under  the  Ijc-«1  call.tl  i  * 
High  Hazle  bed,"  with  power*  t«»  rhe  gnKif^^ 
his  heirs  and  assigns  and  hisood  i  heir  u^naaci 
and  lessees,  to  bo  exercised   *•  f:  oin  aiwl  aftr 
the  expiration  of  the  terra"  for  rarrxin^ r-i 
I  he  w«»rks  oft  he  mine,  and  get  tins:  and  tiurj- 
ing  away  the  fire-clay,  &c.,s<>  rt^^cr^'fl;  emi 
also   reserving  to  the  gianior   the  cnni  ns 
under  the  Icasu  of  ISIO,  widi    the  ncc&ssarr 
|>0tver3.     Provision    was   made    for    re:tt  kc 
land  used  or  occu[)ied  by  the  grantor  for  tbe 
purposes  of  the  mine,  and  ft »r  octrapensaii« 
for   buildings   requin'd  or  removed    for  t^ 
purpose,  and  for  surfaec  damag?-  to  the  laad; 
but  it  was  specially  provideil  that  the  «»t«b:«^, 
his  heirs  oi  assigns,  tenants  or  lef«crc*,  sli^mM 
not  be  liable  for  any  damage  caused  to  baiW- 
ings  which   should  thereafter  be   erected  «» 
the  land  ctnivej'cd,  by  the  sinking  of  the  laad 
through    mining   0|X3rjiiions  in   getting  tht 
•*coal,  claj',  stonfi  anil  other  minerals  heneiy 
excepted   and    removed."     The  pillars   spe- 
cified in  the  Ijase  of   lS-10  were  left ;  and  the 
defendants  worked   according  to  the?  osaA 
course   of   mining  i.i  the  distrift:  but  ilieir 
workings  caused  a  sub"«idence,  which  injored 
the    laiid    of   the    plaint iHs    and   liaiWingi 
erected   since  18"57.     The   land  w«»nld  hats 
subsided  without  the  buildings:— Ucld  i^ 
Martin    and    Chvisby,    Bll. ;    BRimwoll,   1^ 
dissentiente),  that,  it  np|iearing  by  tbclca* 
of  18(0  to  be  tiie  intention  of  the  parties  tl&^ 
all   the   coal  should   be  removed,  cxocpi  tlie 
specified  pillars,   and    the  dt^feudaots  hanng 
worked    the  mine   in  «  projHsr  manner, /ft'-f 
were  not  liable  f«»r  the  injury,     lly  Bramw^ll» 
B.,    that  so   far  as  c  m<*erned  the  liwi-^cathe 
proviso  in  the  conveyance  of  1857  |trotecf«f 
the  defendants  from  liability,  notwiilistind- 
ing  I  hat  the  le:iso  under  which   they  lieU  w-i> 
antecedent  to  that  deed.     lb. 

Tiie  owner  of  a  piece  of  land  agretnl  to  ile- 
miso  the  seams  of  coal  under  the  hin  1  tn  t^ 
owners  of  an  adjoining  collierv,  atan»yatty 
on  each  ton  of  coal  worked,  a^d  at  a  d'"*^ 
rent  of  500/.  if  the  royalties  did  not  am»ail 
to  so  much;  the  dead  rent  not  to  be  eiuir«eil 
for  the  first  three  years  if  the  necessary  »tcp9 
were  bcma  fide  taken  i^ith  ordinary  di»|»tiii 
to  win  and  work  the  coal.  The  le:i9e  was  t» 
contAiu  a  covenant  by  the  lessees  for  working 
the  coal  in  a  proper  and  workmanlike  maner. 
The  lessees  proceede<l  to  work  the  c«al  hyio* 
stroke  or  headings  from  their  adjoiaisg  ool* 
liery,  which  was  situated  to  the  rise  of  ttM 
seams  agreed  to  bo  dcmise<l;  the  lessor  al* 
leged  that  the  lessees  ought  to  sink  a  pit  nnJ 
work  the  coal  from  the  deep,  and  filed  a  bill 
to  restrain  them  from  working  fmm  the  ad- 
joining colliery,  and  to  coni|>ul  payment  of 
the  dead  rent,  on  the  ground  that  they  hsA 
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t  ^t^lcoQ  tho  necessary  steps  to  win  and  work 
e  ootvl  I — Hcld.thiit,  under  th(*circumstAnces. 
>rlicii»g'  thcooal  by  iiistmke  was  working  in 
Y*voY>ei-  and  workmanlike  raannor,  and  thnt 
"t-Sie  lessor  had  intended  to  cnin|x;l  the 
s?%oo»  tcj  sink  u  pit  it  sliould  have  been  pro- 
ii\cM.\  Tor  in  the  agreement.  Lewis  v.  Fut/ier- 
Ul^   ••>  L.  R.,  Ch.  103. 

Hel<l,  also,  that  »w  the  lessees  were  actually 
V  or  Icing  the  conl,  irremediable  damage  would 
lot  lie  presumed.     lb. 

A.    covenant  in  a  conl  mining  lease  to  work 

%Tk€\  oarry  on  the  mines  i?i  a  pmper  and  work- 

En;iiililcc  nianncT,  is  not  to  be  construed  as  a 

covcnixnt  to  continue  working.     Nor  under 

Bucli  f\  covenant  is  the  less<'e  bound  to  sink  a 

\»it   if  lie  can  carry  on  the  works  by  headings 

frrnn  »n  adjoining  clIifiT.     Jegoiiv,  Vitlan^ 

40    L.    J.,  Chanc.   389;  C  L.   11.,  Ch.  742;  li) 

'W.  U.  365. 

Tlie    lessees  of  a  colliery,  being  in  posses- 
sion of  other  mines  adjoining,  and  to  the  rise 
of   a    particular  mine,   worked  the  mine  by 
drivings  from  their  own  mine,  and  in  exercise 
of   powers  contained  in  thoir  lea<(c    made  a 
chtinnol    through   which   the    water    flowed 
fn>nn  tlicir  own  to  iho  mine  bv  gravitation: — 
— Held,  that  they  were  not  liable  to  make  com- 
pcnssit  ion  for  damage  caused  by  the  water  so 
flowing.     Ih, 

Bv  a  lease  of  collieries  in  Cheshire,  certain 
pits  or  mines,  comprising  the  T.  mine,  which 
was  iipp(*rmost.  the  B.  mine,  which  was  the 
next,  anrl  the  C.  mine,  which  was  the  lowest, 
were,    with   other    higher  and     intervening 
mines,  demised  to  lesseea  with  power  to  work 
and  get  coal  from  the  same  at  a  fixed  rent, 
and  with  a  covenant  that  they  should  work 
and  cirry  on  the  mines  with  their  utmost  skill 
and  ability,  in  the  best  and  most  effectual 
manner.  t«>  the  best  advantage,  and  according 
to  the  common  mode  and  usual  practice  of 
carrying  on  oal  work?  or  collieries  with  ef- 
fect.   On  a  bill  by  the  lessor,  alleging  that 
the  defendants,  after  having  for  some   time 
worked  the  three  mines,  had  ceased  working 
tho  T.  mine,  and  also  that  they  were  working 
the  C.  mine  in  advance  of  the  B.  mine,  and 
praying  injunctions  accordingly : — Held,  that, 
under  the  terms  of  the  covenant,  the  defend- 
ants were  entitled  to  work  any  of  the  mines 
witliont  working  all,  or  all  that  they  had  com* 
mcnced  to  work ;  that,  according  to  the  evi- 
dence before  the  court,  it  was  the  common 
practice  in  the  district  to  work  a  lower  seam 
of  coal  before  working  a  higher;  that  there 
was  no  ground  for  saying  that  the  defendants 
were  oommitting  a  breach  of  tho  covenant: 
and  the  bill  was  dismissed  with  cr)8ts.     LothI 
Abingery.  AslUan,  17  L.  U.,  Eq.  858;  23  W. 
R58»-R. 

As  to  rights  of  working  mines  under  par- 
ticular customs,  and  rights  acquired  by  pro- 
Kription, — see  this  title,  II. 

As  to  covenants  for  compensation  for  work- 
ing, and  recovery  of  damages  for  improper 
workiDg,— see  tbie  title,  Y.,  4. 


4.  RemediJ^  for  Injurious  or  Wrondftd  Work* 
ing  of  Mines,  or  for  Ahstrckction  of  Minerala. 

Right  of  action  for  injury  or  upon  covenant 
or  agreement  to  make  compensatioa.] — A  les- 
sor of  a  mine  may  maintain  an  action  against 
his  lessee  ft»r  an  itijury  to  tlie  revcrsi(m  by 
impro|»erly  working  tlie  mine,  notwitiiMt.-ind- 
ing  that  the  injury  is  also  a  bre;ich  of  the  les- 
see's covenant  u{K>n  which  the  lessor  mii;ht 
have  sued.  Marker  v.  Kenrieky  18  C.  B.  188; 
17  Jur.  44;  22  U  J.,  C.  P.  139. 

By  a  deed  of  18.-)7,  A.,  who  was  tenant  for 
lif(5  tmder  the  will  of  S.,  conveyed  (under  a 
|K>wcr)  land  to  B.  in  fee.  wiih  arescrvation  out 
of  the  gmnt  of  **nll  and  every  the  seam  or 
seams  of  coal  and  other  minerals  under  the 
hereditaments  granted,  .with  |)ower  to  win, 
work  and  carry  away  tlio  same  under  or  over 
any  part  of  the  hen;(litaments  an<l  premises,  A., 
or  the  person  or  jH^rsons  for  the  time  beiiig  en- 
titled thereto,  and  his  or  their  assigns, 
paying  to  B.,  his  heirs  and  assigns,  com- 
|)ens}ition  for  any  damage  which  he  or  they  may 
sustain,*'  and  a  covenant  by  A.  that  he  had 
not  done  or  permitted  any  act  or  thing  whereby 
the  premises  or  the  lik<^  should  or  might  be 
incumbered  or  prejudicially  affected.  And  B. 
covenanted,  for  himself,  \\\a  heirs  and  assigns, 
*Uhat  the  hereditaments  and  premises  con- 
veyed, or  any  buildings  now  <>r  hereafter  to  be 
erected  thereon,  siuiil  not  at  any  time  hereafter 
be  used  for  tho  manufacture,  sab*,  or  storing 
of  any  combustible  matter,  or  for  the  purpose 
of  anv  offensive  trado  or  business,  the  side  walls 
to  I>e  nor  Ic&o  th.-m  eighteen  feet  high,  and  to  be 
iu  uniformity  wiih  the  street."  In  1844,  S., 
A.'s  testator,  demise*  1  to  (/.  and  D.  ''a  colliery 
and  coal  mines  and  scams  of  coal. as  well  opened 
as  not  opened  ^*  (including  and  comprising  all 
9f*ams  of  coal  under  the  land  conveyed  bv  the 
deed  of  1857),  with  full  power  tt>  the  lessees, 
their  executors,  administrators  and  assigns,  to 
win,  work  and  carry  away  the  seams  of  coal  for 
a  term  of  years  not  yet  expired.  The  plaintiff 
l)ecame  pmsessed  of  the  land  (comprised  in  the 
deed  of  1857,  and  built  four  houses  thereon; 
andi  while  he  was  so  possessed,  the  houses 
were  injured  by  the  workingand  carrying  away 
by  the  assignees  under  the  lease  of  1844  of  the 
sciims  of  coal  thereunder.  Ue  thereupon 
brought  an  action  against  A.,  claiming  com- 
pensation under  the  reservation  contained  in 
tho  deed  of  1857.  A.  pleaded  as  to  tlio  dam- 
ages and  injury  done  to  the  part  of  the  piec^e 
of  ground  on  which  the  houses  were  built,  and 
to  the  houses,  and  to  thcconi|)ensation  claimed, 
that  such  damMge  and  injury  were  occasioned 
by  reason  of  the  houses  having  been  erected 
thereon: — Held,  that  the  compcnsiUion  clause 
in  thedocdof  18«'>7  extended  to  houses  there- 
after built  upon  the  land,  and  consequently  that 
the  plea  was  no  answer.  Berkley  v.  S/taftu^  15 
C.  B.,  K  S.  79. 

S.  being  seized  in  fee  of  land,  with  mineral 
deposits  beneath  the  surface,  demised  for 
thirty  eight  years,  from  the  25th  Man;h,  1839, 
all  the  veins  of  minerals  to  D.  and  his  assigns, 
with  full  power  for  him  and  his  assigns  to 
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work  the  mines  and  get  the  minerals  from 
the  old  pits,  nnd  sink  fresh  pits,  making  rea- 
sonable satisfaction  to  the  lessor  nnd  his  ten- 
ants for  the  dumai^e  done  to  the  hinds  or 
caused  to  the  houses  thereon  or  odjacent 
thereto  of  the  lessor,  in  getting  such  minerals, 
according  to  a  scale  of  compensation  specified 
in  the  lease,  and  which  the  lessee  thereby 
covenanted  to  pay.  Injury  having  been  occa- 
sioned to  the  superincumbent  land,  nnd  the 
houses  and  tenements  of  the  lessor  or  his  rep- 
resentatives, erected  thereon  and  adjacent 
thereto : — Held,  that  the  remedy  at  common 
law  and  the  remedy  afforded  by  the  covenant 
were  not  cumulative,  and  that  tito  latter  had 
been  by  the  agreement  of  the  parties  substi- 
tuted for  the  former;  for  that  the  terms  of 
the  lease  were  sufficient  to  show  by  implica- 
tion that  it  was  intended  that  the  lessees  of 
the  mines  should  have  the  right  to  work  the 
mine  so  us  to  undermine  the  surface,  subject 
only  to  paying  dama(;es  according  to  the 
covenants.  Smith  v.  Darby^  7  L.  R.,  Q.  B. 
71G;  43  L.  J.,  Q.  B.  140;  20  W.  R.  082;  20 
L.  T.,  N.  S.  703. 

By  an  act  n  compafiy  was  empowered  to 
take  lands  for  the  purpose  of  its  navigation, 
with  provision  for  a  jury  to  ascertain  the 
sums  to  be  paid  as  purchase- money,  and  for 
dumn^  in  carrying  the  act  into  effect.  By  s. 
170,  no  mine-owner  should  work  any  mines 
in  or  under  any  lands  within  forty  yards  of  cer- 
tain tunnds  (by  which  the  canal  passed  under 
a  hill),  witiiout  the  leave  of  the  company; 
and,  by  s.  171,  if  the  company,  instead  of 
insistiug  upon  having  the  full  forty  yards 
left  unworked,  should  require  less  than  thirty 
yards  to  be  left,  then  the  mine -owner  might 
insist  on  having  a  greater  quantity,  not  ex- 
ceeding thirty  yards,  left  unworked  for  his 
security;  and  tiie  question  in  dispute  as  to 
such  last- mentioned  quantity  was  to  be  tried, 
settled  and  determined  by  an  issue  at  law. 
By  s.  172,  whenever  any  mine  in  due  course 
should  become  workable  within  forty  yards  of 
the  tunnels,  the  mine-owner  should  give 
notice  to  the  company,  who  thereupon  should 
pay  him  (as  the  case  might  be)  for  so  much 
of  the  forty  yards  as  they  should  require  to 
be  left  unworked  for  thtnr  security,  or  as 
mi^ifht  be  ascertained  by  the  issue  to  be  neces- 
sary to  be  left  unworked  for  his,  provided 
that  no  mines  should  in  any  case  be  worked 
under  the  tunnels.  But  whenever  any  such 
last-mentioned  mines  should  become  work- 
able, satisfaction  should  be  made  by  the  com- 
pany for  the  same,  such  satisfaction  to  be 
settled  by  an  issue  at  law.  Section  173  gave 
the  mode  of  trying  any  feiirncd  issue,  and  en- 
acted that,  after  trial  and  verdict,  the  court 
should  give  judgment  for  tiie  sum  of  money 
awarded  by  the  jury: — Held,  that  where  a 
mine  had  become  workable  within  forty  yards 
of  the  tunnels,  nnd  the  company  had  required 
the  whole  forty  yards  to  be  left  unworked  for 
their  security,  the  owner  of  the  mine  was 
entitled  to  compensation  for  the  forty 
yards;  but  that  the  only  remedy  to  enforce 
it  was  by  a  feigned  issue,  nnd  not  by  an  ac- 


tion.   Fenton  v.  Trent  and  Memey  3VfiyBti« 
Company y  2  Railw.  Cas.  8:37 ;   9  M-  &  W.  ^W 

A  lease  of  a  coal  mine  wns  gr.inte  1,  r.  -^ttt- 
ing  a  minimum  rent  of  720Z.,  to  l>c  iac:eus.d 
to  1,000Z.  in  case  there  should  be   piu  ^uik 
upon  the  estate,  with  a  royalty  nptiO  alleool 
gotten   beyond  a  certain  quintity;    and  tie 
lessees  covenanted  to  work  the   mine  uninter- 
ruptedly, efficiently,  nnd  regularly,  acc«>nii'!g 
to  the  usual  or  most  improved  practice.    TTic 
lessees  paid  the  minimum  rent,  bat  otiljra-std 
a  small  quantity  of  coal  by  workin;^  tlmmzli 
an  adjoining  mine  without  sinking  pits  lq 
the  lessors'  property.     They  being-    dt^sin^i 
of  enforcing  a   larijer  amount   of   irorkirg; 
whereby  an  increased  rent  would  be  pnyidJie, 
filed  a  bill  against  the  lessees  for  specific  j«r- 
formance  of  the  covenant  in  the  lease : — IIcH 
that  there  was  no  obligation  upon  the  leasees 
to  sink  pits,  although  that  might  be  the  ra«'5t 
efficient  mode  of  working;  and  that,  so  i«f? 
as  the  minimum  rent  was  paid,   the  lesseii 
could  not  be  compelled  to  work  the  mine  aft 
all;  that  the  lessees  had  committed  no  hr&A 
of  contract;  but  if  they  had  done  so  tlic  nan- 
edy  was  at  law  and  not  in  equity;  and  f!>aS 
the  Court  of  Chancery  could  not,  by  a  refer- 
ence to  chambers,  give  effect  to  the  coren^nt 
by  directions  as  to  the  management  of  a  cot) 
mine.     Wheatley  v.  Westminster  Bnpnbo  Cod 
and  Coke  Company,  9  L.  R.,  Eq.  5;53:  39  L.  J., 
Chanc.  175;  22  L.  T.,  N.  8.  7— V.  C.  M. 

An  owner  of  a  house  standing  in  an  opea 
common  within  the  hundred,  but  adjoiniz^ 
on  one  side  a  yard  of  the  plaintiff  inclose^/  if 
a  wall,  the  defendant,  a  free  miner,  in  work- 
ing his  gale,  got  the  coal   from  untfer  the 
house,  in  consequence  of  which  a  sulisidcnce 
took  place,  the  foundation  of  the  house  sank, 
and  tiie  walls  cracked: —Held,  that  the  tle- 
fendant  was  liable  to  an  action  for  causing  s 
subsidence  of  the  surface,  but  that  tlie  diun^ige 
so  done  to  the  owner's  house  was  not  surface 
damage  within  tiie  meaning  of  I  &  2  Vict  c 
43,  s.  08,  and  that  tiie  deputy  gaveler  bid  no 
jurisdiction  to  award  compensation.    AUauaf 
V.  WagsUif,  4  \L  &  N.  081. 

The  plaintiffs  nnd  defendant  possessed  sd- 
joining  collieries  in  the  Forest  of  Dean,  which 
were  gales  subject  to  1  <&  2  Vict.  c.  4^1,  and 
the  rules  made  thereunder.  The  defendant's 
gale  being  drained  by  a  steam  engine,  hcvras 
bound  by  rule  19  to  work  the  engine,  snasto 
prevent  the  water  of  his  *xale  from  fillin^rinio 
plaintiffs'  gale.  The  def  en  riant  stopped  liis 
engine,  whereby  the  plaintiffs'  g:ilc  vxi 
flooded  and  damaijcd.  Section  29  provides 
that  a  ])erson  working  his  gale  contrary  to 
the  rules  shall  be  liable  to  forfeit  it,  arid  may 
be  evicted  by  her  Majesty  ;  au«l  in  addiiioo 
thereto  '*the  com])lianre  with  such  rules  rany 
be  enforced  by  and  on  behalf  of  her  Majesty, or 
bj'  any  other  person,  by  injunction  of  her 
Majesty's  Court  of  Exchequer,  or  otherwise, 
in  such  manner  as  the  court  shrdl  on  applica- 
tion think  fit/'— Held,  that  the  plaintiffs  had 
a  sfcvtutory  private  riglit  which  had  been 
violated  by  non-compliance  with  the  nilcs  on 
the  p:irt  of  the  defendant;  that  s.  29  gave  no 
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^v&c  vemedy  for  such  broach  of  duty,  and 
t  1.1ie  plaintiffs  were  therefore  entitled  to 
Lnto.ii:i  an  action  at  common  law  to  recover 
Sku^os.  Host  Y.  Priee^  45  L.  J.,  Exch.  Div. 
r;  1  Ij.  n.,  Exch.  Div.  200;  24  W.  li.  786; 
I^-   T- ,  N.  S.  635. 

Viriaozi  catwe  of  action  first  acomes ;  limita- 
»iis    And  prescriptions.] — A.  wns  the  owner 
l>oiisea  standing  on  land  which  was  sur- 
nnclccl  by   the  lands  of  B..  C.  and  D.     E. 
as  tl\o  owner  of  mines  running  underneath 
\^  lands  of  all  theso  persons.     He  worked 
ic  mines   in  such  a  manner  (without  actMal 
eglijjcnce')  that  the  lands  of  B.,  C.  and  D. 
an^  in;  and  after  more  tliim  six  years*  inter- 
nal   tlio  sinking  occasioned  an  injury  to  the 
louses  of  A.: — Held,   that  a  rij^ht  of  action 
accrued    to    A.    when   this    injury    actually 
M^currcd,  and  that  his  ri^ht  was  not  barred 
by  the  Statute  of  Limitations.     Backhou^  v. 
Bonamiy   9  IT.   L.  Cas.  503;  34  L.  J.,  Q.  B. 
181 ;  7  Jur.,  N.  S.  809;  0  W.  R.  769;  4  L.  T., 
"S.  S.  754;  affirming  the  judgment  of  Wight- 
man,  J.,  in  the  Queen's  Bench,  as  against  the 
contrary  judgments  of  Lord  Campbell,  C.  J., 
Co\cridge,  J.\  and  Erie,  J.,  27  Q.  B.  878;  4 
Jur.,  N.   8.  1182;   El.,   Bl.  &  EI.   622;  and 
Exchequer  Chamber,   5  Jur.,  N.  8.  1345;  28 
L.  •!.,  Q.  n.  878;  El.,  Bl.  &  El.  C22. 

The  withdrawal  of  any  part  of  the  stratum 
to    the   support  of  which  the  owner  of  the 
adjacent  soil  or  house  thereon  is  entitled,  is  a 
cause  of  action,    as  an  injury  to  the  right, 
ilthough  no  immediate  damage  ensues;  and 
no  fresh  cause  of  action  accrues  by  the  occur- 
rence  of  subsequent  damage.     And,  therefore, 
to  an  actioti  for  damage  caused  by  such  with- 
drawal,  it   is  a  good  answer  that  a  prior 
action  has  been  brought  for  damage  conse- 
quent upon  the  wrongful  act,  and  an  accord 
and  satisfaction  agreed  to  and  performed  be- 
tween the  parties.     NUUln  v.   WiUiarM^  10 
Exch.  259;  23  L.  J.,  Exch.  835. 

When  by  underground  working  a  party  had 
taken  the  coal  of  his  neighbor,  a  court  of 
equity  limited  the  account  to  six  years,  but 
•  intimated  that  the  amount   wrongfully  ab- 
stracted being  proved,  the    onus  of    proof 
would  lie  on  the  wrongdoer  to  show  that  it 
was  not  taken    within  six  years.     Dean  v. 
Thwaite:  21  Benv.  021. 

To  a  declaration  by  a  reversioner  of  land, 
alleging  that  the  defendant  dug  and  excavated 
Btone  and  sand,  and  converted  the  same  to 
his  own  use,  and  made  holes  and  excavations 
in  the  land,  and  erected  mounds  of  earth  and 
robbish,  so  as  permanently  to  alter,  damage,  in- 
jure, and  spil  the  surface  of  the  land,  he  plead- 
ed thnt  R.  was  seized  in  fee  of  the  mines  and 
stone  within  certjiin  parts  of  a  lordship,  and 
thatR.  andall  whose  estate  he  had,  and  his  and 
their  tenants,  from  time  immemorial  had  been 
used  and  accustomed  of  right,  as  often  as  it 
might  he  necessary  for  the  purpose  of  efTectu- 
ually  working  the  quarries,  to  enter  upon  the 
waste  lands  within  the  part  of  the  lordship 
within  which  the  quarries  were  situate,  and  to 
dig  through  thn  same  to  the  quanies,  and  to 
rtiw  the  8tone  and  curry  away  the  same,  doing 


no  more  than  necessary  for  the  purpose  afore- 
said. The  plea  alleged  a  demise  by  R.  to  the 
defendant  of  a  quarry  of  stone  under  the  lauds, 
justifying  the  acts  complained  of  in  exer- 
cise of  the  right.  The  defendant  also  pleaded 
statutory  prescriptive  pleas,  under  the  2  &  3 
Will.  4,  c.  71,  alleging  the  enjoyment  of  the 
right  for  forty  and  twenty  years: — Held,  that 
the  pleas  were  good,  for  the  right  was  not 
unreasonable,  and  might  have  originated  in 
grant.  Rogern  v.  Taiflor^  1  H.  &  N.  706;  20 
L^  J.,  Exch.  203. 

The  plaintiffs,  who  were  owners  of  a  coal 
mine,  claimed  damages  against  the  owners  of 
an  adjoining  mine  for  having  broken  their 
barriers  and  worked  their  coal.  The  wrong- 
ful acts  were  committed  in  1863,  while  the 
adjoining  mine  was  being  worked  by  the 
Hartlepool  Railway  Company.  The  bounda- 
ries of  the  two  mirnes  were  settlerl  by  mutual 
agreement  in  1862,  and  after  negotiations  a 
release  was  executed  in  1864,  by  which  all 
previous  wrongfid  nets  were  condoned  and 
released  rm  bofh  sides.  An  act  of  Parliament 
was  passed  in  1863,  by  which  the  Hartlef^ool 
Railway  Company  were  to  sell  their  mines 
within  five  years:  and  in  1865  the  railway 
cr)mpany  was  amalgamated  with  the  North- 
Eastern  Railway  Company,  and  all  their  assets 
and  liabilities  wen*  transferred  to  them: — 
Held,  first,  that  althemgh  it  was  ultrd  vires  of 
the  railroad  company  to  work  mines,  the  act 
of  1863  implied  that  the  cnmjmuy  was  to  have 
power  to  work  their  mines  until  the  mines 
were  sold,  and  that  upon  the  amalgnmation 
with  the  North-Eustern  Railway  Compauy 
the  latter  became  liable  for  the  wrongful  acta 
of  their  predecessors.  Ecd^ixutieal  CqmmU- 
Bvonersfor  England  v.  North- Ekistern  Itailtcay 
Company.  4  *L.  R.,  Ch.  Div.  845;  36  L.  T., 
N.  8.  174— V.  C.  M. 

Held,  secon«lly,  that  the  wrongful  acts 
committed  in  1863  were  not  condoned  by  the 
release  of  1864,  the  plaint! tfs  having  ha«l  no 
ground  for  suspecting  thnt  while  th(j  release 
was  in  negotiation  the  previous  settlement  of 
boundaries  had  been  broken.     Ih. 

Held,  thirdly,  that  the  Stjitute  of  Limita- 
tions only  commenced  to  run  from  the  time 
of  the  discovery  of  the  wrongfid  acts,  th«'re 
being  no  laches  attributable  to  the  plaintifTs 
for  not  having  discovered  the  damage  prior 
to  1870,  two  years  before  the  filing  of  the 
bill.     Ih. 

Inspection  of  workings.] — An  owner  of  a 
mine  will,  on  making  out  a  prima  facie  case, 
b(!  allowed  to  inspect  the  workings  of  an  ad- 
joining mine,  to  .'xsccrtain  whether  they  are 
being  carried  on  in  such  a  way  as  to  encroach 
upon  or  injure  his  own  mine.  Bennett  v. 
Whitchome,  6  Jur.,^  N.  8.  528;  29  L.  J., 
Chanc.  3'26;  28  Beav.  110. 

An  order  having  been  made  on  motion  in  a 
cause  in  equity  before  the  hearing,  giving  the 
plaintiff  liberty  to  enter  the  defendant's 
ground  for  the  purpose  of  inspection,  nnd  for 
the  same  purpose  to  break  up  the  soil  in  the 
mMuner  therein  speciticMl : — Held,  that  the  lat- 
ter part  of  the  order  ought  to  be  di:>Charged, 
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it  not  bcinfi^  according  to  the  course  of  the 
coiirr  t!i:tt  such  liberty  should  l>e  ^iven  on  an 
interlocutory  a|>plication  before  tho  hearing. 
E/mor  V.  Bancell^  1  De  G.,  P.  &  J.  520;  7 
Jur.,  N.  8.  788. 

When  the  phiintiff  and  the  defendants  had 
mines  tidjoining  one  another,  ami  the  plaintiff 
hail  rcMson  to  susfpect  that  the  defendants  had 
em  roarhcil  ii|>on  his  mines,  he  obtained  leave 
from  them  to  pro  u>ider<rroand  and  examine 
their  mines,  and  found  that,  at  the  boundary 
line  between  tlic  two  properties,  a  wall  had 
bec*n  recently  erected,  whic  h  prevented  him 
from  seeing  whether  anything  had  been  done 
on  tiie  other  side,  wiiich  b<Monged  to  him. 
The  inspector  of  mines  for  the  district  re- 
ported that  an  ln8]>ection  could  safely  be 
m.'ide  by  removing  a  portion  of  the  wall,  and 
that  no  praeti&d  difficulty  existed  calculated 
to  endanger  the  lives  of  the  workmen.  An 
order  was  tiien  made  by  a  judge  that  the 
plaintiff  should  be  at  liberty  to  inspect  the 
mines  of  the  defendants,  and,  so  far  as  was 
necessiiry  for  the  ins|)ectio:),  to  make  a  way 
thr«>ugh  the  wall.  The  pl.dntiff  was  directed 
to  give  security  to  the  satisfaction  of  the  mas- 
ter, or  to  deposit  500Z.,  to  abide  any  order  the 
court  might,  make  as  to  indemnifying  the  de- 
fendants for  any  loss  they  might  sustain  in 
consequence  of  tlie  inf«pection: — Held,  that 
the  order  wsis  gx>'>d,  as  tlie  courts  of  common 
law  and  the  judges  thereof  have,  as  ancillary 
to  the  power  of  granting  inspection,  a  power 
to  remove  obstructions,  with  a  view  to  the 
ins|»ection.  Bennett  v.  Qrifiths,  30  L.  J.,  Q. 
B.  08;  7  Jur.,  N.  8.  284;  3  L.  T.,  N.  8.  735; 
9  W.  U.  332. 

As  to  inspection  of  real  property,  generally, 
— sec  iNSPBcrioN. 

Statement  of  grounds  of  action  in  declani' 
tion.]— A  declaration  stated,  that  the  plaintiffs 
and  defendants  were  in  possession  of  coal 
mines  abutting  upon  each  other;  that  the  de- 
fendants, before  the  eommittiog  of  the  griev- 
ances, htid  trespissed  upon  the  plaintiffs' 
mines,  and  carried  away  quan^ties  of  coals; 
that  after  the  trespasses  quantities  of  water 
•ccumulatfHl  in  the  defendants*  mine,  and 
would  have  inundated  the  plaintiffs*  mine, 
unless  a  sutlicient  barrier  existed:  that  the 
defendants,  by  their  trespasses,  carried  away 
quantities  of  coal,  which,  but  for  those  tres- 
passes, would  have  been  suffered  to  remain 
and  would  have  constituted  a  barrier,  prevent- 
ing the  water  in  the  defcnd.-int^'  mine  from  in- 
undating the  plaint itTs' mine;  that,  an  the  de- 
fendants had  by  their  trespasses  deprived  the 
plaintiffs  of  t  heir  barrier, it  became  the  defend- 
anla*  duty  to  make  sueli  provision  that  none  of 
the  water  accumulated  in  their  mine  should 
flood  tlie  plaintiffs*  mine.*^  Breach,  that  the  de- 
fend.'ints  neglected  to  make  such  provision, 
whereby  the  water  accumulated  in  their  mine, 
flooded  the  plaintiffs*  mine,  and  prevented 
tht-m  from  working  the  same : — Held,  that  an 
action  on  the  case  would  lie  for  the  injury; 
and  seinble,  that  the  defendants*  duty  was 
properly  described  iu  the  declaration.    Firm- 


861. 

A  declaration-  allegwl  thfifc  the  plaistiff  ^m^ 
lawfully  posse?48ert  of  mes^uajres,  beloafia^ii 
and  supporting  which  were  foundations  vhiifti» 
by  reason  of  his  p<»i>sessioii  of  the  mi-s-Kza^ 
he  of  right  had  enjoyed  A»id  was  emjpfa^ 
and  still  of  right  ought  to  enjoy,  for  ibf  isfh 
port  of  the  messuages,  wliicli  foiinil-it«»*  fas 
was  of  right  entitled  to  hstve  supported  fcy 
land  in  wliieh  quarnes  wc*re  wrorked;  i:4 
that  the  defendant  negligently  workfd  :te 
quarries  near  to  the  messoagj*"*-  larhcfcbj  i4it 
foundations  were  weakened  and  the  me-^ssK^ 
fell.  On  motion  in  arrest  of  Jnd^iw^:— 
Hehl,  that  the  declar;»tion  was  sbSck^ 
Bogen  v.  Taylor,  2  U.  &  N.  S2&^  21  L.  JL, 
Exch.  173. 

In  a  de<:laratton,  each  count  alU^gf^d  thati&e 
plaintiff  was  possessed  of  a  clwdliairhoffi^ 
and  the  defendant  of  eoal  mines  lying  nesrii 
and   under  it;  and   that  the  <lweJling-he®i 
was  supported   in  part  by  lanci  iM'twer-ii^ 
8am»  and   the  mines;  imd  that   tlie  plaistii 
**  of  right  wjis  entit  U-d  to,  and  of  riijht  oagfcl 
to   have  his  dwelling  house  s«»  &up/fart€da 
part  by  the  land,  wiihout  the  hindrance  a 
disturbance  of  any  ]>erson."    The  first  c*«rt 
alleged  that  the  defendant  **wrowg-/"tf/yr  ««f 
injuriously,  in   so  unskillfu',   careless  tt-^li- 
gent    and  improf>er  a  m  inner,    worked  and 
excavated  **  the  mines,  that  tlic  land  by  wtm* 
the  house  was  in  part  supported  w.-ih  disturbed 
and  withdrawn,  and  the  support  «>f  thehoaae 
injured  and  destroyed,  and  the  foundation  of 
the    house    gave    way.     The    second   ci»QBt 
alleged  tiiat  the  defendant   •'  wrongful)/'^' 
injuriously    mule    holes,     excavations,  aw 
cuttings  in,  and  loosened  and  distoib"daBd 
removed  a  great  part  of  the  land,"  iff  •^A«i 
the  dwelling- ho u.'^  was  in   ]>iirt  su|>ported, 
whereby  tlie  support  of  the  house  wa*  in- 
jured : — Held,  after  verdict,  a  bsid  d<jcfc«rsitwo, 
for  not  stating  the  ffrounds  on  which  tlw 
plaintiff   waa    entitled    to    have    his  !>«■• 
supported    by   the  lan*l    abf>ve  the   luia* 
HiUan  V.  WhUefiead,  13  Q.  B.  734. 

A  declnnition  alleged  tliat  defeatoA 
without  leaving  proper  or  sufficient  pilUw<* 
supports  ill  that  behalf,  ami  coniranf  to  thi 
custom  of  the  country,  worked  cerfciiflrtw 
mines  under  and  contiguous  tot!icd««J 
of  the  pl:iintifl,  and  dug  for  and  W*^  J^ 
moved  the  C(»al9,  mineral-*,  earth  «ndsoil« 
and  in  the  mines,  and  that  l>y  re:i8on  ilicreoi 
the  soil  and  surface  of  the  close  sank  in:- 
Held,  sufficient,  without  an  allegation  that  the 
plaintiff  wsw  entitled  to  have  his  cli»«e sap* 
ported  by  the  subjacent  stmta.  Hnmp^ 
V.  Brogden.  15  Q.  B.  739;  15  Jur.  124;  J^U 
J.,  Q.  B.  10. 

A  declaration  stated  that  certain  mefl»o^ 
and  closes  were  in  the  occap;ition  of  tbi| 
tenants  of  the  plaintiffs,  the  reversion  llicrew 
belonging  to  them,  and  that  ihe  defeiH^fW 
so  wrongfully,  carelessly,  negligently,  »»* 
properly,  and  without  leaving  any  proper* 
sufficient  sup|K)rt,  worked  certain  mines  J>"^ 
dug  and  got  the  minerals  out  of  Um  nloi* 
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Bear  to  the  messuages  and  closes,  that  thereby 
the  foundations  of  the  messiiagcs  were  io- 
jiired,  and  in  consequence  lurgo  |>ortions  of 
the  buildings  Ceil  down,  and  the  ground  on 
which  the  buildings  stood  awngged  and  gave 
way : — Held,  firsu  on  motion  in  arrest  of  iudg- 
mcnt.  that  tl:e  declaration  was  good,  ulthotigh 
it  contsiined  no  averment  that  the  plaintiiZs 
had  a  right  to  have  the  mo<^uagC8  supported 
by  tlie  soil  under  which  tlie  defendant  got 
the  mines;  for  as  it  neither  alleged  nor  could 
be  inferred  that  the  soil  in  which  the  mines 
were  was  the  defendant's,  or  that  the  defend- 
ant liad  all  the  riglil  to  get  the  mii^es  which 
the  owner  of  the  adjoining  soil  hud,  the  de- 
fendjint  was  primii  facie  a  wrong  doer,  and 
therefore  as  ngaiost  liim  ibc  declaration  dis- 
closed a  sufficient  title.  Jeffriei  v.  TFi^Mmw, 
6  Exch.  703;  90  L.  J.,  Excii.  14. 

Held,  secondly,  that  as  the  defendant  did 
work  the  mines  without  leaving  sufficient 
snpport  to  the  ptnintiffs'  buildings,  they  were 
entitled  toa  verdietcm  the  plea  of  not  guilty; 
for  if  any  circumstances  justified  the  defend- 
ant in  getting  the  minerals  without  leaving 
sufficient  support,  that  should  have  been 
pleaded  by  way  of  confession  and  avoidance. 

Damages  recorerable  In  aotSoas  at  law  for 
wrongful  working  or  abstraction.] — In  aa 
action  for  taking  coals  from  a  mine,  where 
the  defendant  is  a  mere  wrong-doer,  the 
measure  of  damages  is  the  value  of  the  coals 
at  the  time  when  tlicy  first  existed  as  chattels, 
and  the  defendant  is  not  entitled  to  any  de- 
duction for  the  expense  of  getting  them,  or 
for  a  rent  payable  to  the  miue-owncr  on  coals 
from  tlie  mine.  Wild  v.  BjU^  9  M.  <&  W.  672 ; 
1  D.,  N.  8.  870. 

Bo  in  an  action  for  getting  and  taking  coal 
from  a  coal-mine,  the  proper  measure  of 
damages  is  the  value  of  the  coal  as  soon  as  it 
is  severed  from  the  freehold,  which  may  be 
ascertained  by  deducting  from  the  salable 
value  of  the  coal  at  the  pit's  mouth,  tlie 
expense  of  carrying  it  there  from  the  mine. 
Morgan  v.  PovdM,  %0.&l>.  731 ;  8  Q.  B.  278: 
6  Jur.  1100;  11  L.  J..  Q.  B.  SOU.  8.  P.,  Mar- 
Un  V.  Pwrter,  5M.  &  W.  852;  2  H.  &  H.  70. 
The  defendant  covenanted  with  the  plaint  i£E, 
that  he  would  sink  upon  the  demised  premises 
a  pit  to  a  certain  depth  in  search  of  coal,  and 
in  case  a  marketabto  vein  of  coal  should  be 
readied,  pay  to  tlie  plaintiff  a  certain  sum.  Tlie 
plaintiff  sued  the  defendant  fur  a  breach  of 
tills  covenant,  and  gave  evidence  to  show  that 
if  the  defendant  bad  sunk  the  pit,  mtirketable 
oo:d  might  liave  been  found: — Held,  tliat  the 

Slaintiff  was  entitled  to  more  than  nominal 
umagcs,  and  that  the  true  measure  of  damage 
was  the  amount  which  he  had  lost  by  being 
deprived  of  the  opportunity  of  finding 
marketable  coai    Pell  v.  Bhiarman^  10  £xoh. 

When  the  working  of  minea,  in  however 
oireful  a  manner,  has  occasioned  tlie  sul>- 
tidenoe  of  the  land  of  another,  although  not 
immediately  adjoioiiig,  damages  may  be  re* 


covered  in  respect  of  the  injui^  to  buildings 
thereon  erected  or  enlarged  wiihin  twctiiy 
years,  provided  iheir  weight  did  iidI  oci  usiou 
or  contribute  to  the  subsidence.  Ilainer  v, 
Knawlrn^  80  L.  J.,  Exch.  102;  0  II.  &  N.  454; 
9  W.  R.  015;  8  L.  T.,  N.  8   740. 

In  18o8  a  manufactoiy  was  ereca'd  on  a 
close,  and  in  1841,  and  l>ctw(u'n  ihal  lime  and 
1840,  the  building  was  Ciil  ir^eil  In  1848 
the  close  and  buildingN  wiiich  wi^e  letised 
for  a  term,  wliicli  expired  in  IS'll.  were  con- 
veyed in  fee  by  8.,  the  o\vn«T,  to  C.  C  di«'d 
in  1840,  and  in  ld<>l  the  devisees  under  his 
will  conveyed  the  close  nn<l  build iti;rs  to  the 
plaint  iff  in  tee,  wiio  Ix'fore  1840  w.ih  assignee 
of  the  term  and  occupied  the  Imildin^s.  [q 
1840  and  18o0  the  defendants,  in  <;('ttinur  eoal 
from  their  mines,  near  but  not  iniineti lately 
adjoining  the  close,  cau.sed  tl»e  surface  to 
subside,  by  which  the  buildings  wrre  injured. 
The  devisees  of  C.  did  not  therei>y.  in  fact, 
sustain  any  damage,  intusmucli  us  ih<*y  in- 
curred no  expense,  and  eoniinucd  to  ri-ceive 
the  full  rent  from  the  premises,  and  upon  the 
sale  tiiereof  obtained  the  full  value,  without 
reference  to  any  injury  thereto  (of  wliieh  iliey 
were  ignorant)  by  the  mining  o|K'r:iiions. 
Subsequently  to  the  stile  to  the  plaintiff,  the 
working  of  the  mines  under  lands  near  to, 
but  n(»t  adjoining  the  close  on  which  the 
building  stood,  occasioned  a  further  subsi- 
dence. No  damage  was  done  by  th(*  working 
of  the  mines  8ui>8equentiy  to  isrrj,  but  the 
subsidence  of  the  ground  continued,  the  con- 
sequence of  the  previous  mining  opemiions. 
The  mining  was  skilirully  couduetetl,  and  the 
uuildings  (lid  not  contribute  t't  the suiisideuce. 
In  1855  the  plaintiff  brou;;ht  an  action  against 
the  defendiuit: — Held,  that  he  was  entitled 
to  recover  damages  in  respect  of  the  ileterio- 
ration  in  value  of  the  manufactory,  the  ma- 
chinery broken,  the  increasid  cx|>ense  of 
keeping  it  in  repair  and  working  order,  and 
the  diminislied  profits  both  in  respect  of  his 
occnpsition  before  and  after  the  pureluise.    fb. 

Held,  also,  that  the  devisees  of  C.  might 
maintain  an  taction  for  the  injury  to  their  re- 
version during  the  subsidence  of  the  lease  as 
trustees,  and  for  ttie  benefit  of  tlie  vendee.    lb. 

The  plaintiff  company,  colliery  owners, 
contracted  to  supply,  and  the  defi;ndaut  com- 
pany, dealera  in  coal,  in  London,  contriicted  to 
purchase,  8,2d0  tons  of  old  !3ilkstone  coal,  at 
19«.  a  ton,  to  be  delivered  to  and  taken  by 
the  defendants  at  the  pit's  mouth  in  equal 
monthly  quantities,  extending  over  a  periixJ  of 
nine  montlw.  Daring  several  of  the  months 
the  defendants  failed  to  send  wagons  forward 
to  accept  the  full  quantity  they  were  bound 
to  accept,  and  whith  the  plaintiffs  were  ready 
and  willing  to  su^iply  in  such  months,  ana 
the  defendants  therein  made  default.  The 
coal  of  cbe  plaintiffs'  colliery  was  a  perishable 
coal,  deteritinaing  rapidly  iu(|uality  if  stacked 
wr  stoxvd  above  ground,  anil  it  was  not  the 
ordinary  course  of  buitiness,  nor  a  reason- 
able course  for  the  colliery  owner,  to  raise 
such  coal,  except  to  supply  contrai^ts  pre- 
viously entered  into,  and  it  was  raised  as  far 
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a.%  po8«ih1c  from  day  to  day  to  supply  the  wag- 
ODH  arriving  to  receive  it,  into  which  it  wasde- 
livprod  direct  from  the  pit^s  mouth.  Buch 
coal  already  raised  could  be,  and  freqncntly 
was,  sold  iQ  small  quantities  iu  tlie  Loudon 
coal  cxchan^  by  colhery  owners,  when  a  truck 
of  coal  had  been  refuned  by  a  customer,  or 
had  l>ccn  scut  astray,  or  wtien  from  nuy  other 
reasot.  coals  rt>ady  raised  were  left  on  their 
hands,  but  not  otherwise.  An  actioo  was 
brought  by  the  plaintiffs  to  recover  damages 
from  the  dofcnaants  for  breach  of  contnict 
in  failiog  to  take  the  full  monthly  Quantity 
of  coals: — Held,  that  the  amount  of  damages 
the  phiiutiffs  were  entitled  to  ttK^ver  was  the 
difference  between  the  cost  of  raising  the  coal, 
added  to  the  value  of  the  coal  itself  remaining 
unnxiscd  in  the  mine  (whatever  those  two 
heads  of  cnlcuintion  might  amount  to)  and 
tlie  contract  i)rico  of  10a.  a  ton,  and  that  such 
amount  coiilu  be  accurate Iv  calculated  and  as- 
certained  by  persons  familiar  witli  the  sub- 
ject, without  actually  raising  and  selling  the 
coal,  which,  being  of  a  perishable  nature, 
was  not  readily  or  profitably  to  be  so  disposed 
of,  and  that  the  plaintiffs  were  not  bound  to 
have  s< >  niised  an d  sold  i t.  Silhttone  and  Dods- 
worth  Coal  and  Iron  Oompany  v.  Joint  Stock 
Coal  Company,  85  L.  T.,  N.  8.  668— Exch. 
Div. 

The  lord  of  a  manor,  fn  which  there  was  no 
custom  auLhr>rizing  him  so  to  do,  entered 
witliout  permission  on  the  land  of  a  copyhold 
tenant,  wliich  was  in  the  occupation  of  the  ten- 
ant, and  dug  for  and  tarried  away  coprolites. 
A  large  treuch  was  dug,  which,  at  the  time 
when  the  copyhold  tenant  commenced  a  suit 
against  the  lord  to  restrain  the  trespass,  was 
not  filled  up,  though  it  was  filled  up  and  the 
surface  restored  before  the  suit  came  to  a 
hearing.  The  digging  was  continued  after 
the  filing  of  the  bill,  and  until  the  coprolites 
M'ere  exhausted: — Held,  that,  under  the  cir- 
cumstances, the  copyholder,  though  only  a 
revej-sioncr,  could  maintain  a  suit  against  the 
lord  for  an  injunction  and  damages;  and 
that  the  proper  measure  of  damage  was  the 
gross  amount  produced  by  the  sale  of  the 
coprolites,  less  the  expenses  of  the  working, 
and  such  a  sum  by  way  of  profit  as  would 
have  induced  a  stranger  to  undertake  the 
working.  Alt.  Oen,  v.  T<nnl.ine^  5  L.  R.,  Ch. 
Div.  750;  40  L.  J.,  Chanc.  Div.  634;  30  L. 
T.,  N.  8.  684;  25  W.  R.  802. 

Acconnting  in  equity.] — In  a  suit  in  equity 
for  an  account  of  coal  wrongfully  worked  by 
the  defendant,  where  the  working  was  inad- 
Tertent  and  without  fraud,  the  court,  in 
assessing  the  compensation  for  the  coal  got 
by  him,  directed  him  to  be  charged  only 
with  the  fair  market  value  of  the  coal,  as  if 
the  coal-field  had  been  purchased  by  him  of 
the  plaintiff.  Hilton  v.  Wood$,  86  L.  J., 
Ciianc.  941 ;  4  L.  R,  Eq.  433;  15  W.  R.  1105; 
16  L.  T.,  N.  8.  736— V.  C.  M. 

A  mine-owner  who  passes  his  boundary, 
and  takes  coals  from  his  neighbor's  mine,  is 
liable  to  account  for  the  value  of  the  coals  at  the 


pit's  mouth,  with  just  fiUowances  for  tbe  o^ 
of  raising,  but  not  of  getiin:^  or  u^ti\a%, 
Uywci  Company  v.  Brogden,  11  L-  i^i  H 
188;  40  L.  J.,  Chanc.  40— V.  C.  U. 

When  a  coal  mine  lias  been  worked  bjs 
trespasser,  but  nnder  a  bonft  fi<le  ckiad 
title,  in  taking  an  account  of  tlie  coal  vraog- 
fully  worked,  he  will  be  allowed  to  deuaei 
the  cost  of  getting  and  severing  the  cusi  m 
well  as  the  cost  of  bring! og-  it  to  ihe  ^I'l 
mouth.  Jogan  v.  Viioian^  40  L.  J.,  Qnac 
889;  6  L.  R.,  Ch.  742;  19  VV.  R.  305. 

The  ownefs  of  a  colliery  entered  lotoaooa- 
tract  with  an  adjoining  land -owner  for  ike 
purchase  of  his  estate,  witiiout  disclosio^^xbe 
fact,  of  which  he  was  ignorant,  tiiat  they  bad, 
without    authority,    gotten     a    onnsidcniii 
quantity  of  coal  from  under  it: — He^l,\iaL 
the  land-owner  was  entitled   to  the  vakt^of 
the  coals  gotten  under  his  land,  with  an  albv- 
ance  for  raisini;,  but  none  for  ^^cing,  aod  t« 
compensation  in  the  way  of    w;ij-leave  ad 
royalty  for  all  minerals  gotten  by  tlie  drfesJ- 
ants  from  their  own  mines  and  carnc-d  usdff 
his  land.     FoUtergiU  v.   PhiUip^    6  L.  R, 
Ch.  770. 

When  coal  has  been  wrongfully  taken  If 
working  into  the  mine  of  an  adjoining  ovoee, 
the  trespasser,  in  the  absence  of  nnj  sa^s^- 
tlon  of  fraud,  will  be  tre;ited  as  the  porcbssec 
at  the  pit's  mouth,  and  must  |Miy  the  nnr- 
ket  value  of  the  coal  at  the   pit's  moirtfc. 
less  the  actual  disbursements,  not  incladiog 
any  profit  or  trade  allowances,   for  sevenaf 
and  bringing  it  to  bank,  so  as  to  place  the 
owner  in  the  same  position  as  if  he  had  hin- 
self    severed  and  raised   the  coaL      Uait^ 
Merthyr  CoUierie$  Company^  In  re^  15  L  K, 
Eq.  46;  21  W.  R.  117— V.  C.  B. 

A  conveyance  of  land  in  fee  was  made  ab- 
ject to  a  reservation  to  the  grantors  of  mijw 
and  minerals,  and  extensive  powem  of  occa- 
pying  and  using  the  surface    for   (he  ^ 
pose  of  working    the    same.     It   was  pro- 
vided that  it' should   not  be  lawful  for  the 
grantee  to  do  or  suffer  anytliiog  to  be  done 
whereby  the  grantors  should  Iw  prevented, 
hindered,  or  obstructed  in  the  exercise  of  tl» 
powers  reserved;  and  also  that  the  granton 
should  make  to  the  grantee  annually  rcsion- 
able  compensation   for  damage  or  spoii  of 
ground  to  be  occasioned  by  the  exercise  « 
the  hsserved  powers.     Previously  to  the  date 
of  the  deed  of  conveyance  the  premises  weie 
leased  to  the  grantee,  subject  to  similar  rwer- 
vations  to  those  in  the  conveyance,  and  work- 
ings already  existed  which  had  taken  y\^ 
under  such  reservations: — Held,  that  no  ^ 
striction-  was  plac^  by  the  words  of  the  eo^ 
veyance  on  the  nse  by  the  grantee  of  tlieliU^ 
for  any  purpose  to  which  it  wasapplicahlcio 
long  as  he  did  not  touch  or  interfere  ynth  the 
minerals,  and  the  compensation  for  damtg* 
or  spoil  of  ground  occasioned  by  the  eprcise 
of  the  powers  reserved  must   be  cstinutfw 
with  reference  to  the  value  of  tlie  laud  f<^ 
any  purpose  to  which  an    ordinary  owotf 
might  put  it;  and  that  corapctasation  vasdw 
in  respect  of  damage  ansiug  from  the  oseiW' 
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|X\o.r\t;ly  to  the  conveyance  of  land  included 
ere  ill  rhat  had  been  previously  occupied 
(1  xisoili  for  mining  purposes,  but  not  in  re- 
•ee^  of  the  mere  existence  of  workings  in  be- 
f^  ixt,  t.\\e  time  of  the  deed,  or  their  subse- 
i^z&t  Yisc*r  without  any  fresh  damage.  Mor- 
tis yr.  X>arham  (Dean  and  Chapter) ^  8  L.  R,  C. 
-  330  ;  42  L.  J.,  C.  P.  114;  38  L.  T.,  N.  S. 
03. 

"WHcn   a  vendor  of  a  coal  mine,  against 

vliom    a  suit   for  specific  perrornuince  was 

^Tow^lit,  had,  during  his  delay  of  completion, 

Bvorlccci  the  mine  for  his  own  benefit: — Held, 

bhiit  tlic  parcliaser  was  entitled  to  com])en8a- 

t^on  on  an  estimate  of  the  market  value  of  the 

coal  in.  situ,  i.  e.,  the  value  at  the  place  where 

it  ivas  to  be  sold,  less  the  cost  of  severing  and 

taking  it  from  the  mine  to  that  place.     Brown 

V.  nibhs,  25  W.  R.77C;  87  L.  T.,  N.  8.  171— 

P.  C. 

A  defendant  wrongfully  worked  the  plaint- 

iCT's  coal  so  that  some  coal  left  in  Inrge  pillars 

^wws  rendered,  partly  by  the  effect  of  crushing, 

less  valuable  to  work: — Held,  that-,  inasmuch 

as  the  physical  constitution  of  the  unworked 

coal  was  changed,  damages  would  be  given 

for    the  injury  to  the  unworked  coal.     WiX- 

liama  v.  Haggett,  25  W.  R.  874;  87  L.  T.,  N. 

8.  06;  4G  L.  J.,  Chanc.  Div.  840— Fry,  J. 

VI.  Cost-Book  Mines. 

Nature  and  charaoteriitics  of  the  oost-book 
lyalem.] — The  court  does  not,  without 
evidence,  take  judicial  cognizance  of  the 
meaning  of  the  term  cost-book  principle. 
Bodmin  United  Mines  Company^  In  re^  28 
Beav.  370;  8  Jur.,  N.  S.  850;  26  L.  J.,  Chanc. 
570. 

A  contract  for  the  sale  of  shares  in  a  mining 
company  managed  on  the  cost-book  principle 
is  not  a  contract  for  the  sale  of  land  or  an 
interest  in  land  under  the  4tii  section  of  the 
Statute^  of  Frauds,  3  Car.  2,  c.  29.  Nor  ia  it  a 
contract  for  the  sale  of  goods,  wares  or  mer- 
chandise within  8.  17.  Watson  v.  Spratley, 
10  Excli.  222;  2  C.  L.  R.  1434;  24  L.  J., 
Exch.  53. 

Shares  in  a  mine,  worked  on  the  cost^book 
principle,  do  not  necessarily  constitute  an 
interest  in  land  within  the  4th  section  of  the 
Statute  of  Fmuds.  iu  the  absence  of  evidence 
tUut  the  shareholders  take  a  direct  interest  in 
the  freehold.  PiMsll  v.  Jessopp,  18  C.  B.  830; 
25  L.  J.,  C.  P.  109.  S.  P.,  WdUear  v.  BartUtt, 
IS  C.  a  845;  2  Jur.,  N.  8.  048;  25  L.  J.,  C. 
P.  203. 

An  agreement  between  A.,  a  lessee  of  a 

mine,  and  B.,  to  become  partners  in  the  mine, 
paying  the  reserved  rent,  subletting  the  mine, 
at  a  royalty,  and  dividing  the  profits,  is 
within  the  Statute  of  Frauds,  20  Car.  2.  c.  8, 
and  not  sufficiently  proved  by  a  receipt  signed 
by  xV.,  and  given  to  B.,  for  a  sum  as  B.'s 
shure  of  tite  head  rent  of  the  mine,  the  sum 
beinge«actly  half  of  that  rent.  Caddich  v. 
8lidnu>re,  2  I)e  O.  &  J.  52 ;  8  Jur.,  N.  8.  1185 ; 
S7  L.  J.,  Chanc.  153. 


But  shares  in  a  mine,  carried  on  on  the 
cost-book  principle,  are  not  within  the 
Statute  of  Mortmain,  9  Geo.  2.  c.  3(5,  when 
it  nppcars  that  the  mines  and  other  real 
estates  were  not  vested  in  the  purser  or  any 
person  on  a  direct  trust  for  the  shnrcholders 
ns  tenants  in  common,  in  proportion  to  the 
number  of  their  shares,  but  upon  trust  to 
work  the  same  for  the  benefit  of  all  the  share- 
holders. Hayter  v.  Tucker^  4  Eay  &  J.  243; 
4  Jur.,  N.  8.  257. 

A  single  shareholder  cannot  constitute  a 
meeting  of  a  company  under  the  Stannaries 
Act,  1800,  s.  4.  Sharp  v.  Dawes,  2  L.  R.,  Q. 
B.  Div.  20— C.  A. 

Allotment  of  shares  \  and  recovering  back 
price  of  shares  on  discovery  of  fraud  of 
directors.] — The  general  rule  that  an  allottee 
of  shares  in  a  company  may  recover  back  the 
price  of  his  shares  on  his  deposit,  if  all  the 
shares  have  not  been  subscribed  for,  applies 
to  a  company  carried  on  upon  the  cost-book 
principle.  Johnson  v.  GosUtt,  18  C.  B.  728; 
25  L.  J.,  C.  P.  274;  afiirmed  on  appeal,  3  C. 
B.,  N.  S.  09;  4  Jur.,  N.  S.  50;  27  L.  J.,  C.  P. 
122— Exch.  Cham. 

Seven  individuals  associated  themselves  to- 
gether for  the  formation  nnd  working  of  a 
mine  upon  the  cost- book  principle,  nnd  issued 
a  prospectus,  describinsr  the  com|>any  as  hav- 
ing a  capital  ui  13,000i.,  in  12,000  shares  of 
1/.  each,  to  be  paid  up  on  allotment,  nnd  stat- 
ing that  the  money  was  to  l)e  pai<l  to  the 
bankers  of  the  company.  A.  applied  for,  and 
obtained  an  allotment  of  fifty  shares,  and  paid 
50Z.  to  the  bankers,  who  gave  him  a  receipt, 
describing  that  sum  as  having  been  received 
by  them  for  the  company.  A.  afterwards 
discovering  that  only  4,720  shares  had  been 
allotted,  and  that  the  deposits  had  been  paid 
upon  035  shares  only,  brought  an  action 
against  the  directors  of  the  company  to  re- 
cover back  his  dc]y)sit  on  the  ground  of  a 
failure  of  consideration: — Held,  that,  al- 
though the  account  in  the  books  of  the 
bankers  was  kept  in  the  names  of  five  of  the 
directors  only,  the  seven  were  liable,     lb. 

In  1854  theplaintid  took  shiu^s  in  a  mining 
company  formed  in  1853  for  working  a  mine 
upon  the  cost -book  principle.  In  1854,  1855, 
and  1850  the  mine  was  worked,  and  dividends 
were  declared,  which  were  paid  in  additional 
shares.     In   1857,    with  the  consent  of  the 

E1aintiff,the  company  was  registered  under  tlio 
limited  Liability  Act.  In  .Inly  it  was  deter- 
mined to  wind  up  its  adairs,  and  the  mine 
was  sold  under  an  order  of  tlie  Court  of 
Chancery.  The  plaintiff  then  discovered  that 
false  representations  had  been  made  by  the 
directors  of  the  state  of  the  company,  wiiich 
had  induced  him  to  become  a  shaieholder, 
and  he  brought  an  action  to  recover  the  money 
which  he  had  paid  on  his  shanks: — Held,  that 
the  action  was  not  maintainable,  inasmuch  as 
he  was  not  in  a  position  tf>  return  the  shares 
in  the  same  state  as  when  he  took  them. 
Clarke  v.  Dickson,  4  Jur.,  N.  S.  832;  27  L.  J., 
Q.  B.  228;  EL,  Bl.  &  £1.  148. 
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Recovery  of  calls  from  shareholders.] — 

SliarclioUUrs  in  an  uaincorporated  cost-book 
mining  coni))nny  cAnnot,  by  agreement 
ainr>ni>;  tlioinsclves,  **  that  calls  in  arrcar 
itliall  Ik'  considered  to  be  debts  due  from  de- 
faulting shurcUolders  to  the  purser/*  empower 
him  to  recover  such  calls  from  such  share- 
holders in  an  action.  Jlyhart  y,  Parher,  4  C. 
B.,  N.  S.  200;  4  Jur.,  N.  S,  265;  27  L.  J.,  C. 
P.  120. 

An  owner  of  500  shares  in  a  cost-book  mine, 
according  to  the  rules  of  which  the  person 
registered  as  owner  in  the  cost-book  was  sub- 
ject to  the  payment  of  calls  in  respect  of  the 
shares  so  long  as  he  continued  registered  as 
the  owner,  sold  his  shares  to  the  defendant^ 
and  delivered  to  him  a  document  addressed 
to  the  secretary  of  the  mine,  by  which  the 
owner  requested  the  secretary  to  enter  a  trans- 
fer of  the  shares  from  his  name  to  that  of  the 
transferee,  sui»ject  to  the  rules,  hut  leaving  a 
blank  for  the  uame  of  the  transferee,  to  be 
filled  up  by  the  holder  of  the  document,  which 
also  contained  at  the  foot  an  agreement  on 
the  part  of  the  transferee  to  accept  the  shares 
subject  to  the  rules,  with  a  blank  also  left  for 
the  name  of  the  party  so  agreeing.  The  de- 
fendant did  not  cause  the  shares  to  bo  regis- 
tered in  his  name,  and  the  plaint iflf,  in  conse- 
quence of  his  name  being  continued  in  the 
cost -book  as  the  owner,  was  compelled  to  pay 
some  subsequent  c;ills: — IIcld«  that  there  was 
no  legal  obligation  on  the  defendant  to  cause 
the  shiiEcs  to  be  registered  in  his  name  as  the 
owner,  but  that  there  was  an  im])lied  obliga- 
tion on  him  to  indemnify  the  plaintiff  against 
calls  made  during  the  time  when  ho  was  vir- 
tually and  potentially  the  owner  of  the  shares. 
Wall:er  v.  BartleU  {in  error),  18  C.  B.  845 ;  2 
Jur.,  N.  S.  643;  25  L.  J.,  C.  P.  263— Exch. 
Cham. ;  reversing  judgment  of  the  Common 
Pleas  on  latter  point,  17  C.  B.  446;  2  Jur. 
261 ;  25  L.  J.,  C.  P.  151. 

Forfeiture  of  shares  on  non-payment  of 
calls.] — A  power  in  co-adventurers  to  forfeit 
the  shares  of  one  of  their  number  for  non-pay- 
ment of  calls  is  not  necessarily  incident  to  a 
mining  adventure  conducted  on  the  cost-book 

Principle.     Clarke  v,  Ilart^  0  H.  L.  Cas.  683; 
Jur.,  N.  S.  447;  27  L.  J.,  Chonc.  615. 

Where  such  a  power  exists  by  agreement 
between  the  parties,  ft  is  to  be  treated  as 
strictissimi  juris,  like  a  power  of  forfeiture 
with  respect  to  an  estate,  and  the  forms  to  be 
observed  in  declaring  the  forfeiture  must  be 
strictly  followed.    Id, 

Where  an  agreement  to  work  mines  on  the 
cast-book  principle  has  been  entered  into  by 
several  persons,  the  written  statement  of  one 
of  them  (made  subsequently  to  the  date  of  the 
agreement)  that  his  shares  are  liable  to  for- 
feiture on  non-payment  of  calls,  will  not  affect 
bis  rights  under  the  agreement.     lb, 

A.,  B.  and  C.  joined  in  a  mining  adventure 
on  the  cost- book  principle,  as  recognized  in 
Devonshire  and  Cornwall.  A.  fell  into  arrear 
with  his  calls.  Notice  was  given  him  of  a 
meeting  to  declare  his  shares  forfeited.    The 


meeting  was  held,  but  instead  of  hk  sHam' 
being  decliutjd  forfeited,  a  resolu'.ioa 
passed,  granting  him  an  ext«nsli>n  of 
no  payment  was  made,  and  no  further 
was  given;  but  a  fortnight  after  the  c: 
time  had  expired  the  shares  i^cre  c 
forfeited :— Held,  that  sucb  declarsdm  ei 
forfeiture  was  invalid.     lb. 


Transfer  and  relinqnishnrMWit  of  ahaR^}— 
A  shitfeholder  in  a  miniil^  compacx,  oe  t&s 
cost-book  principle,  gave  notice,    aeeord-Ia; 
to  the  rules  of  the  compray,    of  Iiis  cean^ 
to  be  a  member;  aftervArds    the    coBqiBf 
was  registered  as  a  limited  compan  j,  and  «■ 
subsequently    wound    np: — field,     timt  iht 
shareholder  was  not  liable  to    be  placrd  as 
the  list  of  contributories  of  the  companr  or- 
dered to  lie  wotmd  up.     LofiA^ua^e  Cbv,! 
De  a.  ^  J.  60;  27  L.  J.,  Bank.    1. 

A  shareholder  in  a  comptmy,    carried  ob 
npon    the  cost  book    principle,    relinqoisiwd 
his  shares  npon  paying  his  pro  ratfi  p*»rtiaoflf 
the  liabilities  of  the  com  |>any.  All  t/ieforraat 
ities  required  for  the  relinquish  men t  of  sad 
shares  were  regularly  complii'd  irith,  and  a- 
tered  in  the  i^oks  of  the  company,  and  tin 
correspondence  was  conducted  with  the  par- 
ser, who  fixed  the  amount  to  Imj  ptiid  by  fht 
shareholder,    without    the    sanction    of  tbe 
managing  committee: — Held,  that  the  purser, 
being  tiio  authorized  officer  of  the  compcf 
to  conduct  such  transactions,  the  shareholder 
was  exempted  from  the  lial>ility  in  respect  of 
any  excess  of  power  on  the  part  of  tlie  fxz/vr, 
and   upon  the  winding  up  of  the   comptoj 
such  share-holder  should  not  be  placed  u]«a 
the    list  of  contributories.     Wryeffoti  ^ 
Oampany^  In  fv.  Ex  parte  Bireky  26  L.  Jf 
Cbanc.  894— V.  C.  K. 

A  mining  company  by  its  prospectus  sod 
certificates  professed  to  be  a  company  ia 
80.000  shares,  of  IL  each.  ti>  l>e  cttndtxted 
upon  the  cost-book  principle.  The  dirccton 
passed  rnles,  by  one  of  which  the  comitaaj 
was  to  be  considered  as  constituted,  and  ih% 
directors  to  bo  at  liberty  to  commence  busi- 
ness, so  soon  as  one-tldnd  of  the  shares  sbouU 
have  l>een  subscribed,  and  by  anotlier,  tlul 
no  person  should  be  recognized  as  an  ailveo- 
turer  in  or  enittled  to  any  benefit  from  tiie 
company  until  he  should  have  signed  the  raid 
and  be  duly  registered  in  the  cost-book  as  u 
adventurer.  II.  having  seen  the  prosperriK, 
but  not  the  rules,  applied  verbally,  and  paid 
for  and  received  certificates  of  shares  in  tlM 
company.  Tlie  certificates  stated  that  tltf 
shares  were  to  be  held  subject  to  the  rules  of 
the  company.  The  company  failed.  H.,i 
year  after  he  received  the  certifioiites,  brou«:bt 
an  action  to  recover  his  money,  as  upooft 
fidlure  of  consideration,  and  the  action  i^is 
compromised: — ^Qeld,  first,  that  the  certifi- 
cates were  notice  of  the  rules,  and  aItbou<;b 
IL,  assuming  him  not  to  have  had  prcnoin 
notice,  would  have  been  allowed,  perhaps  t 
reasonable  locus  pcinitentiffi  to  return  the 
certificates,  still,  having  retained  them,  and 
I  not  having  brought  his  action  for  a  year,  ho 
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^  \>«  t'^ken  to  have  acquiesced  ia  and  be 
ndl  ^y  the  rules,  ffaahina*  Cente^  2  Kay& 
;  3     Jur.,  K   8.    85;  25  L.  J.,  Chanc. 


leldy  secondly,  that  although  H.  had  not 
ne^  ttie  rules,  still,  having  applied  and 
d  ttyr^  and  accepted  the  certificates  of 
Lres,  lie  ha<1  authorized  the  company  to 
;lftter  liis  name  in  the  cost-book,  without 
(  signing  the  rules,  the  contract  was  com- 
?te,  and  he  was  a  contributory.  Ih. 
1x1  «u  company  on  the  cost-book  principle 
e  regulations  were,  that  any  person  who 
as  the  holder  of  share  certificates  could 
kuse  Uim^elf  to  be  registered  as  a  shareholder, 
id  could  not  receive  any  dividends  unless  he 
ns  ttie  registered  holder,  and  on  registration 
he  former  holder  was  freed  from  all  liability: 
-Held,  that  a  registered  share-holder,  who 
lad  disposed  of  his  shares  and  handed  over 
lie  certificates,  no  other  person  having  regis* 
ercd  himself  in  respect  of  those  shares,  re- 
kW^xucd  liable  to  be  a  contributory.  HumbyU 
Case,  5  Jur.,  N.  8.  215— V.  C.  K. 

The  rules  of  a  mining  company,  carried  on 
i^pon  the  cost- book  principle,  provided  that 
DO  ahareholder  should  dis|)ose  of  his  shares 
without  giving  notice  in  writing  to  the  purser 
of  the  intended  transfer,  and  that  every  trans- 
fer should  be  according  to  a  particular  form 
provided   for  that  purpose.     The  form  was 
printed,  and  contained  a  notice  that  no  trans- 
fer was  valid  or  complete  unless  entered  in 
\.\\c   cost-book,   and  acknowledged    by    the 
purser.     A  shareholder  agreed  to  transfer  his 
shares,  and  the  proposed  transferee  stipulated 
t\mt  the  transferrer  should  pay  the  calls  then 
due.     They  went  together  to  the  office  of  the 
company,  and  deposited  with  the  purser  a 
transfer  of  the  shares,  executed  by  them  both 
in  the  required  form,  and  the  transferrer  paid 
the  calls,  but  no  notice  in  writing  was  given 
of  the  transfer,  nor  was  there  any  formal 
acknowledgment  on  the  part  of  the  purser: — 
Held,  that  the  transferee  was  properly  placed 
upon   the  list  of  contributories.     Mayhew^M 
C<ue,  5  De  G.,  M.  &  G.  837;  24  L.  J.,  Chanc. 

A  shareholder  in  a  Cornish  mine,  worked 
on  the  cost-book   system,   relinquished  his 
shares  in  July,  1868,  and  paid  his  share  of  the 
expenses  up  to  his  retirement.     In  August, 
1869,  an  order  for  winding  up  the  company 
was  made,  and  the  retired  shareholder  claimed 
to  prove  as  a  creditor  for  the  value  of  his 
share  of  the  stock  and  plant.     The  assets 
were  insufficient  to  pay  the  creditors  of  the 
mine.    It  having  been  found  by  a  jury  that, 
according  to  the   custom  of    Cornwall,   an 
adventurer  in  a  cost-book  mine,  upon  relin- 
quishing his  shares  and  discharging  his  pro- 
portion of  the  liabilities  of  the  company  at 
that  date,  was  entitled  to  be  p:iid  his  share 
of  the  :hen  value  of  the  stock  and  plant,  and 
that  such  share  was  due  to  him  immediately, 
and  payable  within  two  years;  the  proof  was 
admitted.    Prosper   Ctuted  Mining  Company^ 
In  te.  Palmer,  Kj,  parte,  7  L.  R.,  Ch.  38C;  20 
W.n.  S-J^:  SOL.  T.,  N.  S.  374. 

Vol.  VI.  -  83 


Stamping.] — De''ore  the  cnnrtment  of  S3 
Vict.  c.  15,  transfers  of  shares*  of  m.n^s,  con- 
ducted on  the  coHt-book  principle,  were 
exempt  from  stamp  duty.  7'oU  v.  !jee,  4  Exch. 
230;  13  Jur.  614;  18  L.  J  ,  Excii.  a04. 

[By  33  &  84  Vict  c.  97,  Schedule,  any  r^ 
q\»efl  QT  authority  to  the  purser  or  other  officer  o/ 
any  mining  company,  conducted  on  the  cost-book 
system,  to  enter  or  register  any  transfer  of  any 
sAartf,  or  part  of  a  share,  in  any  minCj  or  any 
nMce  to  tucA  purser  or  officer  of  any  such  trans- 
fer, is  chargeable  with  a  stamp  duty  of  Qd, 

By  s.  128  (l.)i  ^^  duty  upon  a  request  or 
authority  to  the  purser  or  other  officer  of*  a  min- 
ing company,  conducted  on  tfie  cost  book  system, 
to  enter  or  register  the  transfer  of  any  share,  or 
part  of  a  share^  of  the  mine^  and  the  duty  upon 
a  notice  to  such  purser  or  officer  of  any  such 
tranter,  may  be  denoted  by  an  adhesive  stamp, 
which  is  to  be  canceled  by  the  person  by  wliom  the 
request^  authority,  or  notice  is  written  or  exe- 
cuted, 

(2.)  Every  person  who  writes  or  executes  any 
such  request,  authority^  or  notice,  not  being  duly 
stamped^  and  every  purser  or  other  offi,cer  of  any 
such  company  wfto  in  any  manner  obeys,  com- 
plies with,  or  gives  effect  to  any  such  request, 
authority,  or  notice,  not  being  duly  stamped, 
shaU forfeit  20L  J 

Xiiability  of  m«mber8  for  debts.] — The  de 
fendnnt  and  others  met  for  the  purpose  of 
forming  a  company  for  working  a  mine  on  the 
cost-book  principle,  the  concern  to  consist  of 
60,000  shares,  of  which  15,000  were  to  be 
appropriated  to  tiie  owner  of  the  mine, 
88,750  to  A.,  B.  and  C,  and  the  remainder 
allotted  to  other  parties  in  proportion  to 
capital  subscrihed  by  them;  1,125  being 
allotted  to  the  defendant  for  wliich  he  paid 
lOOZ. ;  an<l  it  was  at  that  meeting  resolved, 
that  the  requisite  capital  to  work  the  mine 
for  the  first  six  months  should  be  found  by  A.. 
B.  and  C.  The  same  resolution  hIso  stated 
that  the  mine  had  l>een  purchased  of  the 
owner  for  1,000^.  in  cash,  and  15,000/.  to  bo 
paid  in  cash  or  shares  nt  the  end  of  sit 
months,  should  it  be  deemed  desirable  by  the 
adventurers  to  continue  operations ;  such 
payment  of  15.000/.  or  surrender  of  the  mine 
to  the  owner,  being  optional  by  the  adventu- 
rers:— Held,  that  by  this  arrangement  each 
adventurer  being  a  partner  in  the  concern 
from  the  commencement,  was  liable  as  such 
for  goods  supplied  for  the  working  of  tho 
mine.  Ped  v.  Thomas,  15  C.  B.  714;  8  C.  L. 
R.  897;  24  L.  J.,  C.  P.  88. 

A  transferee  of  shares  in  a  cost-book  mine, 
the  rules  of  which  require  transfers  to  bo 
registered,  in  order  to  convey  an  interest  in 
the  mine,  is  not  liable  for  debts  of  the  con- 
cern contnicted  before  his  transfer  is  regis- 
tered. Thomes  v.  Clark,  18  C.  B.  663;  25 
L.  J.,  C.  P.  309. 

A.  agreed  to  accept  a  transfer  of  shares  (in 
trust)  from  B.,  with  an  understanding  that 
the  transfer  was  to  take  effect  only  in  the 
event  of  B.  going  abroad.  B.  never  went 
abroad,  but  without  (as  the  jury  found)  A. 'a 
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aathority  registered  the  transfer: — Held,  that 
this  anautliorizcd  ren^stration  did  not  render 
A.  liable  as  a  partner  for  debts  of  tbe  com- 
pany.    Ih, 

In  an  action  against  a  shareholder,  also  the 
secretary  of  a  mine  conducted  on  the  cost- 
book  principle,  under  which  the  mine  agents 
made  monthly  or  quarterly  estimates  of  the 
money  required  to  carry  on  the  business,  and 
nujiea  the  amount  by  calls  on  the  share- 
holders, it  being  also  the  practice,  when  suf- 
Hcient  funds  were  not  forthcoroinpf,  to  obtain 
goods  on  credit,  and  the  defendant  having, 
as  secretary,  entered  the  order  for  the  goods, 
the  question  was  left  to  the  jury  whether  the 
captain  had  authority  to  pledge  the  credit  of 
the  shareholders  for  ffoods  which  were  neces- 
sary. Newton  v.  DMy^  1  F.  A  F.  25— Wat- 
son. 

In  an  action  against  a  shareholder  for  coals 
sold  and  delivered  to  a  cost-book  mining 
company  there  was  general  evidence  that  coals 
had  been  delivered : — Held,  that  the  monthly 
cost-sheets  sent  in  by  the  creditor  to  the 
purser  of  the  mine,  and  by  him  laid  before 
the  managing  committee  and  passed  by  them, 
were  evidence  as  against  the  shareholders  of 
the  quality  and  value  of  the  coals  so  delivered. 
Qreahe  v.  JackMit,  15  W.  R.  838;  15  L.  T., 
N.  B.  509;  86  L.  J.,  C.  P.  108. 

Charging  shares  with  Judgment  debts.] — 
Quaere,  whether  a  mining  company  on  the 
cost-book  principle  is  a  public  company 
witliin  1  &  d  Vict.  c.  110,  s.  14,  so  as  to  make 
shares  therein  liable  to  be  charged  with  a 
judgment  debt.  NicholU  v.  Bosewame,  G  C. 
B.,  K.  8.  480;  5  Jur.,  N.  S.  1266;  28  L.  J., 
O.  P.  273;  7W.  R.  612. 

An  order  having  been  made  by  a  judge  at 
chambers,  the  court  confirmed  it,  on  the 
ground  that  by  setting  it  aside  the  court 
would  preclude  the  judgment  creditor  from 
taking  the  opinion  of  a  court  of  appeal.     lb, 

Jorisdiotion  of  the  stannaries.] — [See  6  &  7 
Will.  4,  c.  106,  amended  hj/  2  d  S  Viet  e,  58; 
11  A  12  Viet,  e,  83,  s.  7;  18  d  19  Via.  e.  82, 
andS^ddS  Via,  e.  19.] 

In  an  action  sgainst  a  shareholder  in  a  com- 
pany working  a  mine  on  the  cost- book  sys- 
tem, for  goods  supplied  to  the  company,  it 
appeared  that  after  he  had  parted  with  his 
shares  in  it,  the  remaining  members  of  the 
company  caused  it  to  be  registered  under  21 
A  22  Vict  c.  60,  and  an  order  was  made  by 
the  court  of  the  vice-warden  of  the  stannaries 
to  wind  up  the  company  and  stay  all  actions 
by  creditors  against  it;  and  a  list  of  cootrib- 
utories  was  drawn  up,  in  which  the  name  of 
the  defendant  was  included.  On  an  applica- 
tion to  stay  the  action: — Held,  that  the  plaint- 
itt  had  a  right  to  proceed,  and  that  the  court 
pf  the  vice  warden  had  no  power  to  make  that 
order,  as  the  defendant  was  not  a  member  of 
the  registered  company,  and  the  debt  sued 
for  was  not  a  debt  of  thut  company.  Lanyim 
V.  Smith,  8  B.  &  S.  038;  0  Jur.,  N.  S.  1228; 
32  L.  J.,  Q.  B.  212;  11  W.  R.  660;  8  L.  T., 
N.  8.  812. 


A  shareholder  in   hb    anregliittfTi'd  mi 
company,   earned    on    upoa    llie   io4bi< 
principle,  who  has  disposed  »f  his  shaics 
viously  to  the  company    iK-ing  n-gistcmli 
1861,  under  tbe  acts  of  1856,  1857,  l^  0*4 
tected  by  21  &  22  Vict.  c.  GO,  s.  6.  from 
sued  for  the  price  of  goods   furnished  to 
company  before  registration,  and  dorisg 
time  that  he  was  such  share  holder.    Hanly^ 
Clough,  8  L.  T.,  N.  8.  824 — ^Exdi. 

A  company,  established  for  working  miBet| 
in  Cornwall,  was  registered  in  the  Staocahesj 
Court,  but  had  its  registered  office  in  LoiNlca. 
It  never  commenced  business,  and  nev«rp8§-| 
sessed  or  worked  any  mine : — Held,  aader^ 
&  26  Vict.  c.  89,  s.  81,  that  it  was  a  compitr 
** engaged'' in  working  a  mine  in  the  »as- 
naries,    and  thut  the  Stannaries  Coarr.  mi 
not  the  Court  of  Ciianccry,    was  the  |m^ 
jurisdiction  for  winding  it   up.      JSaai  Bid- 
lack  CoMolidated  Mining  Com/Miny,  la  rr,  U 
Beav.  82;  84  L.  J.,  Chsinc.  81 ;   10  Jur.,  N.  S. 
1193;  13  W.  R.  197. 

The  first  section  of  12  &   IS  Viet,  c  m 
excepting    companies .  fomusd     for   workiss 
mines  on  tho  c<ist-bfK>k  principle  from  tk 
operation  of  the  winding  up  acts,  eicppt  m 
tho  petition   of    one-tenth    iti    value  of  tk 
share-holders,  did  not  apply    to  a  loioe  ii 
Devonshire,  notwithstanding^  18  &  19  Victc. 
82,  extending  t)ic  jurisdiction   of  tbe  9it9- 
naries  Court  to  the  latter  count r.  South  Z*^ 
Bertha  Copper  Mininq  Company^  In  re,  9  Jar.. 
N.  8.  170;  82  L.  J.,  Chanc.  02;  2  Johns.  ^E 
876;  10  W.  U.  087;  7  L.  T.,  N.  S.  20. 

Under  the  Cfimpanies  Act,  1862,  s.  35,  ttw 
vice-warden  of  the  stannaries  1i.is  not  cxcIg- 
sive,  but  concurrent,  jurisdiction  to  entertaii 
an  application  to  rectify  the  regist«*r  of  men- 
bers.  In  re  Penhale  and  Lamar  Contoiidaia 
Silver  Lead  Mining  Company,  Ex  parte  AtUr, 
86  L.  J.,  Chanc.  515;  2  L.  k.  Oh.  SDS-L  J. 

A  company  established  for  the  purpose  d 
acquiring  and  working  mines  in  Cornwall,  aod 
carrying  on  the  business  of  a  &me\tm^uidn- 
fining  company,  and,  as  auxiliary  thereto,  tbe 
])urchaso  and  erection  of  buildings,  jettie^ 
piers,  railways,  ^c,  and  the  fneijbting  of 
vessels,  is  subject  to  the  jurlsdictioa  of  tb< 
court  of  the  stannaries.     /  6. 

YII.  Mining  Companies. 

Purchase,    transfer    and     registntida  ^ 
shares.] — Before  taking  shares  in  a  nuDe  i 
purchaser  availed  himself  of  the  mesos,  6y 
inspection  and  otherwise,  of    obtaining  in- 
formation respecting  it,  and  afterward*  em- 
barked in  tlio  specnlation.     On  a  bill  filed  to 
set  aside  the  contract,  on  the  ground  of  ft^ 
representations  of  the  character  and  valoo  t« 
the  mine: — Held,  that  as  he  acted  upoo  bu 
own  opinion,  and  not  upon  tho  rcpreeentft- 
tions  of  the  directors  of  the  mining  coapiBft 
he  was  not  entitled  to  any  relief.     Jenrnf"*^ 
Brawjhton,  17  Jur.  005;  22  L.  J.,  Chanc  585; 
17  Beav.  234. 

The  purchaser  of  shares  in  a  miniogcon' 
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fMiny  18  not  entitled  to  a  regular  abstract  of 
title  to  the  mines  themselves,  as  if  ho  were 
purchasing  a  share  in  the  land  in  which  they 
are  worked;  but  he  is  entitled  to  such  evi- 
dence of  the  constitution  of  the  company  and 
of  the  nature  of  the  title  under  which  the 
mines  are  worked,  as  will  show  that  the  sub- 
ject-matter of  the  pnricliase  is  what  it  pro- 
fesses to  be,  and  that  the  proposed  fortn  of 
transfer  to  him  will  give  him  a  valid  title  to 
the  shares.  Curling  v.  Flight,  2  Ph.  Old;  12 
Jur.  423;  17  L.  J.,  Chanc.  859. 

The  sale,  in  one  transaction,  of  several 
kinds  of  mining  shares  will  not  be  set  aside 
in  e(|uity  for  misrepresentation^  if  the  person 
seeking  relief  is  unable  to  restore  nil  the 
shares  he  has  taken.  MiUurin  v,  Treden- 
nick,  12  W.  R  740;  10  L.  T.,  N.  8.  331— V. 
C.  W. 

Secus,  when  the  sale  is  of  shares  of  one  kind 
only.    /&. 

The  plaintiff  agreed  to  sell  the  defendant  a 
share  in  a  mining  sett  for  2502.,  and  the  de- 
fendant agreed  to  purchase  at  that  price,  and 
tbo  parties  agreed  to  form  a  company,  and 
as  soon  as  the  company  was  rcflristered  the 
defendant  agreed  to  pay  the  250Z. ,  as  before 
stated: — Held,  that  the  readiness  and  willing- 
ness of  the  plaintiff  to  convey,  and  the  pay- 
ment of  the  purchase-money,  were  concurrent 
sets,  and  that,  therefore,  to  an  action  for 
non-payment  of  the  2502.,  a  plea  thnt  the 
plaintiff  was  not  ready  and  willing  to  convey 
was  a  good  answer  to  the  action.  Mar^den, 
V.  Moorty  4  H.  &  N.  500;  28  L.  J.,  Exch. 
288. 

Held,  also,  that  a  plea  that  the  plaintiff  had 
not  at  any  time  any  title  to  the  share  in  tlie 
mining  sett,  nor  any  right  or  title  to  convey 
the  same,  was  good,  as  the  plea  must  be  con- 
strued as  involving  a  denial,  not  only  of  a 
title  in  the  plaintiff  himself,  but  also  of  the 
power  to  procure  a  title  by  any  grantor.     Ih, 

Upon  a  sale  by  one  broker  to  another,  of 
shares  in  a  mine,  they  respectively  si<)rned 
bought  and  sold  notes,  the  former  of  which 
was  as  follows:  '*  Bought,  T.  F.  250-5 120th s 
shares  in  Wheal  Charlotte,  at  2/.  5«.  per  share, 
5622.  10«.  for  payment,  half  in  two  mouths, 
and  half  in  four  months.**  In  an  action  for 
not  accepting  the  shares: — Held,  that  evi- 
dence was  admissible  of  a  custom  among 
brokers  in  mining  shares,  that^  in  contracts 
reUuing  to  the  sale  and  purchase  of  such 
shares,  the  delivery  takes  place  at  the  time 
appointed  for  payment.  Fieldv,  Lelean,  0  FI. 
^  N.  617;  7  Jur.,  N.  8.  918;  80  L.  J.,  Exch. 
168;  9  W.  R.  887;  4  L.  T.,  N.  S.  121— Exch. 
Cham. 

U  the  proprietor  of  shares  in  a  mining 
company  has  them  entered  in  the  name  of  a 
thtra  person,  the  legal  interest  is  not  in  the 
propnetor,  but  in  the  third  person.  Dawion 
T.  HiMkwrth,  1  B.  A  Ad.  574. 

The  true  measure  of  damages  fo^  not  re- 
delivering mining  shares  lent  to  the  defend- 
ant^ upcm  a  contract  to  return  them  on  a 
given  day.  is  not  the  market  price  at  the 
time  of  the  breach,  but  the  market  price  at 


the  time  of  the  trial.  O'v/i  v.  Rnuth^  14  0. 
B.  337;  2  C.  L.  U.  805;  18  Jur.  850;  23  L. 
J.,  C.  P.  105. 

Powers  of  company.] — By  a  charter  of  Wil- 
liam &  Mary,  a  company  wus  incorporated  by 
the  name  of  *^  The  Governor  and  Company  of 
Copper  Miners  in  England, ^^  and  for  the  pur- 
pose of  managing  and  carrying  on  the  busi- 
ness of  meltin<{  down,  refining  and  purifying 
copper  ore;  they  entered  into  a  written  con- 
tract, not  under  seal,  by  which,  in  considera- 
tion that  they  would  sell  to  the  defendant 
iron  rails,  he  agreed  to  furnish  to  them  sec- 
tions of  the  rails;  some  of  the  sections  wore 
delivered  by  the  defendant.  In  an  action  for 
not  delivering  the  residtus: — Held,  iirst,.that 
the  company  was  only  authorized  by  the  char- 
ter to  manage  and  carry  on  the  business  and 
affairs  belonging  to  copper  miners,  and  that ' 
the  court  could  not  assume  that  any  other 
charter  existed.  Qoternor  and  Company  of 
Copper  Miners  in  Enifland  v.  Fox,  16  Q.  B. 
229;  16  Jur.  703;  20  L.  J.,  Q.  B.  174. 

Held,  secondly,  thnt  iron  rails  not  being 
shown  to  have  any  connection  with  the  busi- 
ness of  copper  miners,  tlie  contract,  being  by 
parol,  was  not  good:  and  as  the  company 
could  not  be  sued,  they  could  not  sue  upon 
it.     /6. 

Held,  thirdly,  that  the  objection  might  be 
taken  under  the  general  issue.     Ih, 

Validity  of  agreements  between  members.] 
— .\  shareholder  in  a  gold-mining  company 
in  Victoria  took  proceedings  to  obtain  pos- 
session of  a  claim  belonging  to  the  company, 
for  a  forfeiture  under  the  mining  act  of  the 
colony.  By  an  agreement  with  a  majority 
of  the  shareholders  of  the  company,  in  con- 
sideration of  their  nc»t  opposing  his  proceed- 
ings to  enforce  a  forfeiture,  guaranteed  tiiem 
in  the  event  of  his  success  the  full  benefit  of 
thci  r  shares :  —Held,  that  such  nn  arrangement 
was  one  that  a  court  of  equity  could  not 
allow  to  stand.  Smi'h  v.  Harrison  or  Bank 
of  Australia,  27  L.  T.,  N.  8.  188;  41  L,  J., 
P.  C.  34 ;  20  W.  It.  594. 

Liability  of  members,  for  goods.] — A.  paid 
money  for  shares  in  a  mine,  to  B.,  describing 
himself  as  the  treasurer  of  the  mine,  and  re- 
ceived from  persons  calling  themselves  direct- 
ors a  memorandum  purporting  that  A.  was  a 
proprietor  of  shares,  and  that  liis  name  was  en- 
tered in  the  costbook.  A.,  in  writing  and  in 
conversation,  acknowlcd<::ed  himself  to  be  a 
share-holder,  and  received  money  from  B.,  as 
treasurer,  on  account  of  supposed  profits,  but 
no  dec<l  was  executed,  nor  was  there  on  as- 
signment of  any  interest  in  the  mine  from  the 
lessee : — Held,  that  A',  was  not  liable  for  sujv 
plicM  furnished  to  the  mine,  unless  they  were 
furnished  on  his  credit.  Vice  v.  Anson,  1  M. 
&  U.  113;  7  B.  &  C.  409;  M.  &  M.  97;  8  O. 
P.  &  19. 

Wliere  a  part  owner  of  a  mino  told  a  cred- 
itor, who  had  supplied  the  mine  on  the  credit 
of  the  firm,  thnt  he  had  sold  his  share  to 
others,  who  for  the  future  would  be  the  pay- 
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masters,  and  that  he  would  no  longer  be  re- 
sponsible:— Held,  that  the  operation  of  the 
notice  was  a  question  for  the  jury.  Vice  ▼. 
Fleming,  1  Y.  A  J.  237. 

The  appropriation  of  shares  in  a  mining 
association  to  a  party  at  his  request,  the  pay- 
ment of  installments  on  those  shares,  at- 
tendance at  the  counting-house  of  the  asso- 
ciation, and  there  signing  some  deed  (not  pro- 
duced at  the  trial),  and  subsequent  attend- 
ance at  a  general  meeting  of  the  shareholders 
(his  conduct  at  which  he  is  not  allowed  to 
show),  do  notprovc  a  party  to  be  a  partner. 
DidciTuan  v.  Valpfj,  5  M.  A  R.  126 ;  10  B.  & 
C.  128. 

The  members  of  a  mining  company  have 
authority  by  law  (in  the  absence  of  iiny  proof 
of  a  more  limited  authority)  to  bind  each 
other  by  dealing  on  credit  for  the  purpose  of 
working  the  mines,  if  that  appears  to  be 
necessary  or  usual  in  the  management  of 
mines.  Tredwin  v.  Bourne^  0  M.  «&  W.  461 ; 
4  Jur.  747. 

Where  a  mining  company  was  formed,  the 
capital  to  be  80,000/.,  in  800  shares  of  lOZ. 
each,  and  200  shares  only  were  actually  sub- 
scribed for,  of  which  the  defendant  took  100 : 
— Held,  that  letters  subsequently  written  by 
a  member  to  the  directors,  requiring  them  to 
call  a  meeting  for  the  purpose  of  changing  a 
director,  were  evidence  to  go  to  the  jury,  to 
show  that  he  authorized  the  directors  to  pro- 
ceed in  the  management  of  the  concern  with 
the  smaller  amount  of  capital,  so  as  to  render 
him  liable  for  the  price  of  articles  supplied 
for  the  use  of  the  mines,  on  the  order  of  the 
directors.     lb. 

A  company  was  formed  for  the  working  of 
mines  in  the  Brazils.  The  prospectus  stated 
that  the  capital  was  to  consist  of  100,000/.,  in 
5,000  shares  of  20/.  each ;  and  the  first  annual 
report  announced  to  the  share-holders,  among 
other  things,  that  the  whole  number  of  shares 
had  been  appropriated,  which  announcement 
was  contrary  to  the  fact,  the  number  of  shares 
really  disposed  of  being  only  2.000,  the  unap- 
propriated 8,000  having  been  colorably 
divided  among  the  directors  themselves,  the 
de|K>sit  thereon  not  having  been  paid  by  some 
of  them,  and  others  giving  their  acceptances 
for  the  amount.  The  defendant  was  a  share- 
holder, and  was  proved  to  have  called  several 
times  at  the  office  of  the  company  for  infor- 
mation, and  to  Imve  attended  a  meeting  of 
the  shareholders: — Held,  that  notwithstand- 
ing the  non-fulfillment  by  the  directors  of 
the  contract  upon  which  the  defendant  agreed 
to  become  a  partner  in  the  undertaking,  he 
having  knowledge  or  means  of  knowledge  of 
all  the  facts,  and  not  objecting,  the  jury  was 
warranted  in  inferring  that  he  assented  to  the 
course  pursued  by  the  directors,  and,  conse- 
quently, that  he  was  liable  in  respect  of  con- 
tracts necessarily  entered  into  by  them  for 
the  working  of  the  mines.  Steigenberger  v. 
C7arr,  8  Scott,  N.  R.  460;  8  M.  &  G.  191. 

Held,  also,  that  in  the  absence  of  evidence 
to  the  contrary,  the  court  must  assume  that  the 
interest  in  the  mines  was  duly  conveyed  to 


the  company  according  to  the 

A  company  was  formed  t€>  ivork  a  mhkf.  ii 
which  the  defendant  bccAine  a  ahflrrboliie^ 
and  took  part  in  its  proce<^liii^?».  The  pa»> 
pectuses  issued  on  the  fomnatioo  of  tlie  eni- 
pany  stated  that  all  supplies  for  the  meet 
were  to  be  purchased  at  cssli  prices  aa*!  m 
debt  was  to  be  incurred;  arxl  the  scrip  certi- 
ficates bore  an  indorsement  to  the  suneeS^t 
The  plaintiff  supplied  gooi Is  fc»r  the  n«€e«^By 
working  of  the  mine,  on  the  ortlerof  m  re^esi 
Agent,  appointed  by  the  diiTL^ctors  to  maaa^ 
the  mine,  which  wns  the  castouiar7  c€tsknci^ 
such  concerns: — ^Held,  thM,t  the  dtfeti^lsA 
was  liable  to  the  plaintiff  for  the  price  of  «aeb 
goods,  notwithstanding  the  statements  io  cftf 
prospectus  and  certifier  e,  uolcss  it  was  5.'i>«vi 
that  the  agent  had  in  fact  no  authority  fF« 
the  defendant,  and  thnt  tlic  plaintiff  M 
notice  thereof.  Ilawhen  v.  J3t>urNA.  8  JL  ife 
W.  703. 

Certain  persons  formed  theznselvrs  lato  i 
company  to  raise  a  fund  for    vrorlciD*;  nnsps 
in  America,  and  6,  QUO/,   was    sol>!«eribed  k 
shares  of  100/.  each.     The  deed  by  whkh  ike 
company  was  formed  was  dated  November  I. 
1833,  and  provided  that  the  directors  sbooM 
have  the  power  of  creating  nnd  issin'o^nev 
shares  from  time  to  time,  and  that  the  sbara 
should    be    assignable.      Bills    of    exclnfl^ 
having  been  drawn  on  the  company  by  their 
agent  in  America,  which  they  rcqaired  foads 
to  meet,  an  agreement,  dated  December  H 
1885,  was  entered  into  by  three  of  the  dirpct»fa 
with  the  plafn tiffs,  for  borrowing  5, 8<MM.f ma 
them,  which  sum  was  according^ly  ndranced 
by   the  plaintiffs.      In  an  action    by  tbaa 
against  A.,  a  shareholder,  to  recover  the  sob 
so  advanced: — Held,  that  the  fact  of  A.  bxv- 
ing,  on  the  17th  December.  1833,  attended  s 
special  general  meeting  of  the  company,  at 
which  resolutions  were  [massed  relating  to  the 
sale  of  certain  of  the  company^  mines,  ia 
order  to  provide  for  the  payment  of  the  hf})^ 
was  sufficient  evidence  to  go  to  the  joryto 
fix  him  with  liability  as  a  share-bolder,  tli»ugh 
A.  did  not  sign  the  deed,  nor  was  he  pmri^ 
to  be  the  proprietor  of  any  shares,  or  to  luTe 
attended  any  other  meeting,  or  to  have  done 
any  other  act  in  connection  with  thccomptor- 
Harrison  v.  Ueathom,  5  M.  &  G.  332;  6  Scott, 
N.  U.  735;  12  L.  J.,  C.  P.  282. 

Held,  also,  that  his  attendance  at  tint 
meeting,  together  with  the  nature  of  the 
business  transacted  at  it,  showed  safficieat 
authority  in  the  directors  to  enter  into  the 
contract  declared  upon  on  behalf  of  A.  end 
the  other  shareholders.     lb. 

Where  a  party  is  charged  with  n  debt,  as  a 
partner  in  a  mining  company,  bnt  b  ihA 
shown  to  have  cither  contnictcd  such  d^ 
personally,  or  rcpix^scntcd  himself  to  the 
creditor  ns  a  partner,  the  fact  of  his  iiAving 
been  part;ner  may  nevertheless  be  sliowo'tf 
evidence  short  of  strict  pn>of  that  he  lad 
executed  a  deed  of  copartnership,  or  was 
Icgtilly  interested  in  the  mine.  A<1  missions 
made  by  him  before  or  after  the  debt  wm  in- 
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cnrrod  mny  bo  evidence  for  this  purpose. 
Ralph  Y,  Uartey,  1  Q.  B.  845. 

—  for  moneys  borrowed.] — When  a  mining 
conoem  Tvas  carried  on  by  an  agent  in  Corn- 
wall, and  distress  warrants  were  issued  by  the 
jostices  of  tlie  peace,  in  consequence  of  the 
WHp^s  of  the  workmen  not  having  been  paid : 
— Ilcld,  that  the  agent  had  no  power  to 
boirow  money,  and  pledge  the  creait  of  his 
principal^  in  order  to  prevent  the  warrants 
Deing  put  in  force.  Eawtayne  v.  Bourne^  7 
H.  &W.  595;  6  Jur.  118. 

One  of  several  co-od venturers  in  a  mine  has 
nor,  as  such,  any  authority  to  pledge  tlie  credit 
of  the  gencnd  body  for  money  borrowed  for 
the  par|)oses  of  the  concern.  And  the  fact 
thai  he  has  the  general  manngcment  of  the 
mine  makes  no  difference  in  the  absence  of 
circumstances  from  which  an  implied  author- 
ity for  that  purpose  can  be  inferred.  Rickett* 
V.  Bennett,  4  C.  B.  086;  11  Jur.  1002;  17  L. 
J.,  C.  P.  17. 

The  directors  of  a  mining  company  have  no 
implied  authority  to  borrow  money  on  the 
credit  of  the  comf>any,  for  the  purpose  of 
carrying  on  the  mines,  or  for  any  other  pnr- 
poHO,  however  useful  or  necessary  to  the 
objects  for  which  the  company  is  formed. 
Burmester  y.  Jfarris,  0  Exch.  700;  21  L.  J., 
£zch.  43. 

By  a  deed  of  settlement  under  which  a 
company  was  carried  on,  a  capital  of  6D,000Z. 
was  provided ;  and  there  were  powers  to  create 
new  shiu*es,  and  to  alter  the  provisions  of  tlie 
deed  by  the  vote  of  a  special  general  meeting. 
There  was  also  a  clause,  "  that  the  affairs  and 
business  of  the  company  shall  bo  under  the 
sole  and  entire  control  of  the  directors,  of 
whom  there  shall  not  be  less  than  five,  or  more 
than  nine;  and  three  of  them  shall  at  all 
meetings  of  directors,  and  for  all  pur]>o8es, 
be  competent  to  act:" — Held,  that  under  this 
deed  the  directors  had  no  express  authority 
to  borrow  money  for  the  necessary  purposes  of 
the  mines.    Jb. 

The  plaintiff  and  the  defendant  were  share- 
holders in  a  mining  company.  Money  being 
required  to  work  the  mine,  T.,  who  was  also 
a  shareholder,  applied  to  a  bank  for  an  advance 
of  500^,  which  the  bank  consented  to  mako 
on  the  security  of  the  joint  promissory  note  of 
the  plaintiff,  the  defendant,  and  8.  The  note 
was  given,  and  the  money  advanced,  and 
applied  to  the  purposes  of  the  mine.  The 
pUiintiff  having  been  compelled  to  pay  more 
than  his  sliare  of  the  note,  sued  the  defendant 
for  contribution : — Held,  that  this  was  not  a 
partnership  transaction,  and  therefore  that 
the  action  was  maintainable.  Bedgwiek  v. 
DanieO,  2  H.  &  N.  810;  27  L.  J.,  Exch.  110. 

—  on  bills  and  notes.] — By  a  deed  dated 
7th  May,  1880,  a  company  was  formed  called 
the  West  Mining  Association,  of  which  the 
defondants  were  dircctf)rs.  Tho  plaintiff, 
10th  July,  1830,  agreed  to  sell  to  this 
company  1,000  shares  in  the  Penzance  Mills 
Mining  Company,  to  be  paid  for  by  1,885^., 
and  by  the  delivering  to  him  of  200,  scrip 


certificates  of  shares  in  the  West  Mining 
Association.  The  money  was  to  be  paid  on 
the  1st  August,  1841.  Immediately  upon 
the  execution  of  the  agreement,  200  scrip  cer- 
tificates were  obtnineil  by  the  plaintlfiTs  agent, 
and  entered  in  tho  register  book  of  the  West 
Mining  Association  in  the  plain tiff^s  name. 
The  defendants  afterwards  gave  the  plaintiff 
the  following  note,  dated  August  17,  1830: 
"We  jointly  promise  to  pay  to  J.  F.  (the 
plaintiff)  1,385/.,  on  the  1st  A\igust,  1841,  for 
value  received  in  Penzance  shares,  pursuant 
to  annexed  contract. '^  This  note  was  signed 
by  all  the  defendants  in  their  individual 
names.  The  deed  of  settlement  of  the  West 
Mining  Company  provided  thtit  holders  of 
scrip  certificates  should  not  be  considered  as 
qnuiified  proprietors;  aniS^  that  a  proportion 
of  the  net  profits  of  the  year  should  be  di- 
vided among  the  shareholders  ond  scrip 
certificate  holders,  in  proportion  to  their 
several  shares  and  interests.  The  plaintiff 
had  not  paid  any  installments  nor  signed  the 
deed  of  settlement,  but  continued  to  be  the 
holder  of  the  scrip  certificates: — Held,  in  an 
action  brought  upon  the  note,  that  a  plea 
that  the  defendants  made  tlie  note  as  direct- 
ors and  on  behalf  of  tiie  mining  copartner- 
ship, and  that  the  plaintiff  was  a  partner 
with  the  defendants,  was  not  supported  by 
proof  of  these  facts.  Fitxy,  Friths  10  M.  & 
W.  131;  Car.  &  M.  502. 

The  defendants  agreed  to  form  themselves 
into  a  mining  company:  that  B.  should  be  ^ 
the  resident  director  or  manager  of  the  mine; 
that  he  should  employ  workmen,  provide  all 
needful  implements,  materials  and  machinery, 
and  so  direct  tho  mine  as  most  effectually  to 
promote  the  interests  of  the  company;  that 
he  should  transmit  to  the  secretary  his 
accounts  monthly  of  the  sums  paid  for  wages, 
salaries,  materials  and  (»therwise,  together 
with  a  statement  of  all  debts  and  liabilities 
due  from  the  company;  provided  always, 
that  he  should  not  expend  or  engage  the- 
credit  of  the  company  for  any  sum  exceeding 
50/.  in  any  one  month,  without  the  express 
authority  in  writing  of  the  managing  direct- 
ors:— Held,  that  under  this  deed  B.  hod  no 
authority  to  bind  tho  company  by  the  accept- 
ance of  bills  of  exchange.  Brown  v.  Byen, 
10  M.  &  W.  252;  10  f..  J.,  Exch.  112. 

Held,  also,  that  a  uianaging  director  who 
was  represented  at  n  tnccting  of  directors  by 
proxy,  was  not  bound  by  a  resolution  of  the 
directors  present  at  such  meeting,  author- 
izing the  resident  director  to  accept  bills  of 
exchange.     lb. 

Where  a  bill  of  exchange  was  addressed  to  a 
mining  company,  and  accepted  by  the  defend- 
ant as  manager,  and  it  was  shown  that  he  and 
three  others  had  agreed  to  form  the  company,, 
and  that  the  miuo  had  been  worked  on  the 
footing  of  that  agreement: — Held,  that  tho 
defendant  v.us  individually  liable  on  the  bill 
as  a  member  of  tho  company.  Oioen  v.  Van 
Utter,  10  C.  B.  318;  20  L.  J.,  C.  P.  01. 

A  bill  of  exchange,  purporting  to  bo  V  f^*" 
value  received  in  machinery  supplied  to  the 
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Hayter  A  Ilolinc  3Hoor  Mines,"  was  directed 
to  the  Jefeodaiit  as  an  individual.  lie  wrote 
across  the  bill  the  words  •* accepted  "for  the 
company,  W.  Charles,  ])ur8er."  lie  was  the 
purser  of  the  mine,  but  was  not  a  member  of 
the  company: — Held,  that  he  was  personally 
liable  as  acceptor.  Ifare  v.  CharU$^  5  £1.  & 
Bl.  978;  2  Jur.,  N.  B.  204;  25  L.  J.,  Q.  B. 
119. 


VnL   Rbouultion  axd  Inbfection  of 

Mikes. 

Statatat.]— [5  &  G  Vict  c.  00  (amended  and 
extended  by  23  &  24  Vict.  c.  151),  prohibited 
the  emphymenl  of  femaleB^  and  regulated  that 
of  hoysy  in  mines  and  collieries,  and  made  pro- 
visions relating  to  persons  working  therein, 

23  &  24  Vict.  c.  lol  (amended  by  25  &  20 
Ytct.  c.  79,  B.  7,  et  seq.)  regulated  the  inspection 
of  coal  mines  in  Great  Britain,  and  mines  of 
iron-stons  of  the  coal  measures. 

18  &  19  Vict  c.  108,  repealed  18  <6  14  Vict. 
6. 100,  ths  former  statute  on  this  subject;  and  23 
A  24  Viet,  c  151,  s.  6,  repealed  18  <fi  19  VicL 
c.  108. 

85  A  80  Vict,  a  76,  eoneolidates  and  amends 
the  acts  relating  to  the  regulation  of  coal  mines, 
and  certain  other  mines.  Section  76  repeals 
tlie  whole  oj^  the5  d  0  Viet.  c.  99,  so  far  as  it 
relates  to  mines  to  which  the  act  applies;  sections 
one  tofkeoftlic  23  <ift  24  Viet.  c.  151,  so  far  as 
Uiey  relate  to  mines  to  which  the  act  applies,  and 
the  residue  of  the  act  entirely,  and  the  whole  of 
the  25  A  26  Tict.  c  79. 

35  4b  36  Vict.  c.  77,  consolidates  and  amends 
llie  law  relating  to  metalliferous  mines.  Sec- 
tion 45  repeals  5  <ift  6  Vict.  c.  90,  and  23  A  24 
Viet.  c.  151. 

88  Sc  39  Vict.  c.  IG,  amends  the  provisions  of 
the  Metalltferous  Mines  Regulation  Act,  1872, 
35  db  36  Vict.  c.  77,  with  respect  to  the  annual 
returns  from  the  mines.^ 

A  slate  quarry,  worked  by  means  of  under- 
ground workings  by  levels,  is  a  mine  within 
the  intentif)n  of  33  &  36  Vict.  c.  77.  Sim  v. 
Etans,  23  W.  R.  730--Q.  B. 

Bmplo3rment  of  females.] — To  make  a  con- 
tractor for  working  a  mine  liable  to  a  con- 
viction for  allowing  females  to  have  charpre 
of  the  machinery  or  tackle  by  means  of  which 
persons  are  brought  up  or  passed  down  a 
vertical  shaft  of  a  mine,  contrary  to  5  &  6 
Vict.  c.  09,  8S.  8  &  13,  knowledge  of  or 
acquiescence  in  their  being  so  employed  must 
be  brought  home  to  him.  Beg.  v.  Ilandley, 
9  L.  T.,  N.  S.  827— Q.  B. 

Evidence  of  females  being  found  in  charge 
of  such  machinery  and  tackle  on  one  occasion 
only  is  not  sufficient.     Ih. 

The  court  has  power  to  entertain  a  special 
case  sent  by  the  quarter  sessions  for  their 
opinion,  they  having  confirmed  a  conviction 
r.ppealed  against,  under  5  &  6  Vict.  c.  00,  s. 
21,  subject  to  the  opinion  of  the  court.     lb. 

X>68cending  and  ascending.] — By  a  special 
rule  for  the  regulation  of  coal  mines,  under  23 
fe  24  Vict.  c.  151,  the  banksman  is  directed  to 


take  care  that  the  persons  clc«Tndinj;tbefik 
shall  in  no  ctise  exceed  the  namlirT  of  ei^ 
men  and  boys;  a  breat'li  of  these  mlcs  is  pas- 
isbablc  on  'summary  coiivicticm  by  fine  aad 
imprisonment.  The  cliartc-rninstcr  of  a  r^ 
(who  by  tljc  rulos  was  declared  to  be  tte 
responsible  manager  of  the  pit  ander  ta 
charge),  was  close  to  the  pit,  and  w»  eag- 
nizant  that  more  than  ei^ht  men  were  bR% 
lowered  down  at  one  time.  an<l  had  poverts 
prevent  the  banksman  (who  \%*as  hisswra!*) 
from  so  doing,  and  did  not  interfere:— BeM. 
that  he  was  pr«)perly  coavicied  of  a  breacfc  of 
the  regulations,  as  being  a  jKTson  aicfiE* 
abetting,  <or  procuring  the  commission  of  Uie 
offense,  within  11  &  12  Vict.  c.  43,  s.  1 
nowells  V.  Wynne,  15  C.  B.,  N.  S-  3;  9  Jar,, 
N.  S.  1041;  82  L.  J.,  M.  C.  241. 

The  Coal  Mines  Regalation  Act,  IST'2,  S 
&  36  Vict.  c.  76,  8.  52,  gives  power  to  fiae 
special  rules  for  the  conduct  and  guidance  of 
picrsons  acting  in  the  managrcmeot  of  ae^ 
mine  or  employed  in  or  aiK>at  the  same,    dr 
a  special  rule  in  force  in  a  mine  no  pema 
employed  in  or  about  the  works  was  to  tf- 
cend  the  pit  contrary  to  the  direction  of  the 
hooker-on.     In  this  mine  the  workmen  bad 
power  to  dismiss  themselves  at  a  motxM't 
notice.     The  workmen  employed  in  the  miae 
being  dissatisfied  with  their  working  plaa 
discharged    themselves.       They    nsked  tie 
hooker-on  to  allow  them  to  ascend  the  ]xt» 
but  he  refused  to  do  so  until  the  ordlaai; 
time  came  for  workmen  to  quit  the  miac; 
the  workmen,  however,  ascended,  contrary 
to  his  direction:— -Held,  that  tliey  liad  been 
guilty  of  a  breacth  of  the  special  rule  aU*^ 
mentioned.     Higham  v.  Wright,  2  L-  It,  C. 
P.  Div.  807;  46  L.  J.,  M,  C.  223;  37  I*  I, 
N.  S.  187. 

Ventilation.]— Tlie  18  &  19  Vict.  c.  108.  i 
4,  required  certain  rules  to  be  oI>scrved  in 
every  coal  mine  and  colliery  Ijy  the  otmcr 
and  agent  thereof.     By  Rule  1,  an  adc9i»^^ 
amount  of   ventilation   is   to   be  constaotlr 
produced  at  all  collieries,  in  order  that  ll* 
working  places  of  the  pits  and  levels  of  «wft 
collieries  may,  under  ordinary  circumstances, 
be  in  a  fit  state  for  working.     Section  U  io|* 
posod  a  penalty  upon  I  lie  owner  and  Rf!;enti( 
any  colliery  be  worked  and  the  aforcsnid  Tv\n 
are  neglected  or  willfully  violateil :— IW*^- 
the  agent  of  a  colliery  whuh  was  actaalfylha^ 
worked  only  on  week  days  incurred  n  peiwl'J 
under  s.  1 1  for  a  breach  of  Rule  I,  bj  nf/r* 
Iccting  to   keep  up  adequate  ventilntion  in 
the  colliery  during  t!ie  suspension  of  «ctittl 
work  there  between  Saturdav  night  an<lMflff- 
day  morning;  for  that,  notwithstanding suw 
suspension,  tuc  colliery  was  worked  tlonng 
that  time  within  the  meaning  of  that scct^<}^' 
Knowlesv.DicUnson,  2  El.  &  El.  705;  6  Jur., 
N.  S.   673;   29  L.  J.,  M.  C.   105;  8  W.  li- 
411. 

By  23  &  24  Vict.  c.  151,  b.  10,  Rule  1,m 
adequate  amount  of  ventilation  slmll  bo  cod- 
stantly  produced  in  all  coal  mines  or  collieries 
and  iron-stone  mines  to  dilute  and  re&ili' 
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hanaless  noxious  jrases  to  such  nn  extent  that 
the  workioff  places  of  the  pits,  levels,  and 
workings  of  every  such  colliery  and  mine, 
and  the  traveling  roads  to  and  from  such 
working  places,  sliall,  under  ordinary  cir- 
cumstances, bo  in  a  fit  state  for  working  and 
passing  tbersin  i—Held,  that  Rule  1  was  not 
confined  to  the  ventilation  of  the  working 
places  and  traveling  roads,  but  required  that 
so  much  of  the  mine  must  be  kept  ventilated 
as  to  render  the  working  places  and  traveling 
roods  safe.  Brough  v.  Ilamfray,  0  B.  <&  S. 
492;  37  L.  J.,  M.  C.  177;  3  L.  R.,  Q.  B.  771; 
16  W.  R.  1123. 

Pencing.]— The  23  &  24  Vict.  c.  151,  s  21, 
which  imposes  on  the  owner  of  an  abandoned 
mine  the  duty  of  securely  fencing  it,  does 
not  apply  to  a  mine  abandoned  before  the 
passing  of  the  statute.  Meg,  v.  Gratrex,  12 
Cox  C.  C.  167— Cleasby. 

In  1860,  S.  proposed  in  writing  to  take 
from  the  landlord  certain  coal  mines  for  four- 
teen years,  from  Michaelmas  of  that  year,  at 
a  certain  rent,  a  lease  to  bo  granted  and  ac- 
cepted, with  provisions  contained  in  a  tlicn 
existing  lease  of  other  mines.  The  landlord 
accepted  this  proposal  in  writing,  but  no 
lease  was  executed.  Ono  of  the  provisions 
mentioned  was,  that  when  and  so  soon  as  the 
pits,  shafts,  roads,  &c.y  should  be  discon- 
tinued or  become  useless,  the  lessee  would 
fill  up  or  remove  the  same,  unless  the  lessor 
ahoQld  signify  his  wish  that  tho  same  should 
be  kept  open  or  continued.  In  1871,  8.  dis- 
continued working  these  mines.  In  Decem- 
ber, 1875,  he  was  convicted  by  justices  under 
the  Coal  Mines  Regulation  Act,  1872,  85  &86 
Vict.  c.  76,  8.  41,  upon  a  charge  of  not  caus- 
ing the  tops  of  the  shafts  of  those  mines  to  bo 
kept  securely  fenced  for  the  prevention  of  ac- 
ciaents  on  the  29th  November  previously : — 
Held,  that  he  was  not  at  tho  date  charged  an 
owner  of  tho  shafts  within  the  interpretation 
of  that  term  in  s.  72.  Stott  v.  Dickinson,  34 
L.  T.,  N.  8.  291— D.  0.  A. 

Sect.  41  applies  to  a  mino  abandoned  or 
discontinued  at  any  time  before  or  after  the 
time  when  the  act  comes  ihto  operation.     lb. 

The  lords  of  Mold  were  freeholders  of  a 
mine,  an  old  unused  shaft  of  which  was  un- 
fenced,  and  they  bad  certain  rights  over  the 
surface.  They  leased  the  mine  to  a  company, 
reserving  a  lien  on  the  minerals  gotten  for 
their  rent  and  dues,  With  powers  of  distress 
and  re-entry.  Tho  company  v^cnt  into 
liquidation: — Held,  that  the  lords  were 
^*  persons  interested  "  in  the  minerals  of  the 
mine  within  the  meaning  of  the  Metalliferous 
Mines  Regulation  Act,  1872,  85  &  86  Vict.  c. 
77,  s.  41,  and  therefore  liable  to  fence  under 
8.  13.  Evans  v.  Mostyn,  36  L.  T.,  N.  8.  856; 
6  L.  R,  0.  P.  Div.  547— D.  0.  A. 

Removal  of  workmen.] — A  check-weigher, 
stationed  by  tho  persons  employed  in  H.'s 
mine  to  take  an  account  of  the  weighing  of 
tho  mineral  gotten  by  them  under  s.  18  of  the 
Coal  Minos  Regulation  Act,  1872,  had  been 
convicted  and  imprisoned  for  intimidating 


one  of  the  workmen  with  n  view  to  compel 
him  to  abstain  from  working  an  a  wagon- 
rider  in  H.'s  employment.  He  applied  t(» 
justices  for  a  summary  ord<'r  for  the  check- 
weijjjher's  removal  under  the  i>n)visiona  of  tluit 
section,  and  the  justices,  uithough  it  did  not 
so  appear  on  the  face  of  the  conviction, 
admitted  evidence  to  show,  au'l  found  w^  a 
fact,  that  the  intimidation  took  place  aw  M.'h 
premises,  where  the  appellant  had  no  right  to 
be,  except  in  his  capacity  of  check-weigher. 
It  did  not  appear  that  this  intimidation 
caused  any  impediment  or  interruption  of  the 
working  of  tlio  mine,  but  the  justices  made 
the  order  of  removal:— Held,  that  the  check- 
weigher  had  misconducted  liimsclf  within  the 
meaning  of  the  section,  and  that  the  justices 
were  justified  in  making  the  order.  Prentict 
v.  Uall,  37  L.  T.,  N.  S.  605— Q.  B.  Div. 

Reporting  loss  of  life.]- By  18  <&  19  Vict, 
c.  108,  s.  9,  if  loss  of  life  to  any  person 
employed  in  a  coal  mine  occurs  by  reason  of 
any  accident  within  such  coal  mine,  or  if  any 
serious  personal  injury  arises  from  explosion 
therein,  the  owner  shall,  ** within  twenty- 
four  hours  next  after  such  loss  of  life/*  send 
notice  of  snch  accident  to  the  inspector  of  the 
district: — Held,  that  where  serious  personal 
injury  arose,  not  attended  with  loss  of  life, 
tho  owner  could  not  be  convicted  for  n(»t 
sending  notice  to  the  ins]>ector.  UnderhUl 
V.  Longridge,  6  Jur.,  N.  8.  231;  29  L.  J.,  M. 
C.  65— Q.  B. 

Umitation  of  time  for  recovering  penalties.) 
— Mandamus  tested  the  14th  of  May,  1857,  to 
justices,  to  liear  and  determine  the  merits  of 
an   information,  which   they   had  dismissed 
without  hearing  and  determining  the  mciits, 
on  tho  20th   of  January.     Return,  that  the 
justices,  in  obedience  to  the  writ,  on  tho  22d 
of  December,   18.)7.    heard  and   determined  i 
the  information,  which  was  for  penalties  in- 
curred by  a  contravention  of  the  18  «&19  Vict., 
c.  108,  and  dismissed  it,  on  the  ground  that 
the  offense  having  been  committed  on  the  17th' 
of  December,  1856,  more  than  three  months 
had  elapsed,  and  tlie  defendant  was  therefore 
protected,  and  could  not  be  convicted.     Sec- 
tion 14  enacts,  that  all  penalties  imposed  by 
the  Qctmay  be  recovered  within  three  months 
of  the' commission  of  the  offense: — Held,  that 
whether  the  justices  were  right  or  wrong  in 
their    construction  of    the  act,    tho    return' 
showed  that  they  had  obeyed  the  writ,  and 
was  therefore  good.     Reg,   v.   Mainwaring^  4. 
Jur.,  N.  S.  928;  27  L.  J.,  M.  C.  278;  EL,  Bl. 
&  El.  474; 

Semble,  per  Lord  Campbell,  C.  J.,  and* 
Crompton,  J.,  that  the  justices*  construction- 
of  the  act  was  right;  Coleridfl^e,  J.,  and  Eric,. 
J.,  inclining  to  a  contrary  opinion.     lb, 

Iiiability  of  Joint  owners.]— A  party  was- 
summoned     before    justices,    upon    an     in- 
formation under  18  &  19  Vict.   c.    108,  s. 
11,  charging  that  he,    ''being  one  of    the- 
owners  and  managers^'  of    a    colliery,    had 
worked   the  colliery  without  providlug  the- 
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boiler  with  a  proper  steam  ffnuge.  Id  de- 
fense  be  contendea  that,  as  there  were  other 
owners,  they  ought  to  be  charged  with  him; 
but  be  did  not  deny  tiiat  he  was  resident 
owner,  and  took  an  active  part  in  the  man- 
agement. The  justices,  upon  this  objection 
alone,  dismissed  the  complaint,  considering 
the  information  to  be  baa  on  the  face  of  it, 
because  it  showed  that  there  were  other  own- 
ers. A  mandamus  was  granted,  commanding 
them  to  hear  and  determine  the  information ; 
for  that,  first,  the  objection  was  invalid;  and, 
secondly,  the  justices  had  not  exercibed  juris- 
diction, but  had  declined  it,  the  objection 
being  preliminary,  though  taken  in  defense, 
and  not  at  the  outset.  Reg,  v.  Broton^  7  El. 
A  Bl.  757;  8  Jur.,  N.  S.  745;  20  L.  J.,  M.  C. 
183. 

Immunity  of  mino-ownera  from  liability  for 
negligence  of  servants.]  —By  the  Mines  Regn- 
hition  Act,  28  <&  24  Vict.  c.  151,  s.  10,  it  was 
provided  that  certain  general  rules  should  be 
observed  in  every  coal  mine  by  the  owner  and 
agent  thereof;  and  among  those  rules  was  one 
providing  that,  whenever  safety  lamps  were 
required  to  be  used,  tlicy  should  be  first 
£Xiimined  and  safely  locked  by  a  person  or 
persons  duly  authorized  for  that  purpose.  By 
«.  22,  a  penalty  was  imposed  on  the  owner  or 
agent  if,  throagh  the  ae fault  of  such  owner 
or  agent,  any  of  the  general  rules,  the  pro- 
visions of  which  ought  to  be  observed  by 
them,  were  neglected  or  willfully  violated. 
The  owner  of  a  mine  appointed  a  competent 
.person  to  examine  and  lock  the  safety  lamps 
(required  for  ose  in  the  mine,  but  such  person 
•delivered  out  certain  safety  lamps  to  miners 
:f  or  use  in  the  mine,  unlocked : — Held,  that,  in 
the  absence  of  any  personal  default  on  the 
part  of  the  owner,  ho  was  not  liable  to  a  pen- 
alty in  respect  of  the  act  of  the  person  so  em- 
.ployed  by  him.  Dickenson  v.  Fletcher^  0  L. 
R,  C.  P.  1;  43  L.  J.,  M.  C.  25;  29  L.  T.,  N. 
g.  540. 

The  owners  of  a  colliery  who  have  appointed 
a  certificated  manager  under  the  Coal  Mines 
Regulation  Act,  1872,  35  &  36  Vict.  c.  76,  s. 
'26,  are  not  liable  for  an  injury  to  a  workman 
in  the  colliery,  caused  by  the  negligence  of  the 
manager,  as  there  is  nothing  in  the  statute  to 
make  him  other  than  a  fellow-workman  of 
the  person  injured.  BbweUe  r.  Landore  Steel 
Company^  44  L.  J.,  Q.  B.  25:  23  W.  R.  335; 
32  L.  T.,  N.  8. 19;  10  L.  R.,  Q.  B.  62;  affirm- 
ing S.  a,  81  L.  T.,  N.  8.  483— Q.  B. 


See  Ikfant. 


iJliirt. 

'dutnte.]— [33  &  84  Vict.  c.  10,  eomolida^^s 
i^  mint  and  coinage  latD$.  ] 


inid^cineanors. 

See  CunaxjLXm  Lia.w. 


MiBhinctiotL 

SeeNEvTBXAi. 


Mxsftasance. 


See  Nkqlioexce; 


JHiajoinJ^cr, 


I.  Of  Parties.     Sec  Amfkdxekt. 

IL  Of  Counts,  axd  Causes  ov 
Plbadiko. 


AcnoQL    Ss 


iHisnomcr- 

I,  Name  aito  Addition,  in  Qjsstkslal,  912i 
II.  Effect,   in  Process  and   Pleadkos- 

AND    now  WAIVED    OR    COKIlKCTED» 

0124. 
in.  In  Bailable  Procekdinos.     Sec  Bail 
VI.  Amendment.    See  Amendment. 

I.  Name  and  Addition,  in  General. 

What  sufficient  description  or  signature.]— 
It  is  no  objection  to  an  order  of  removal,  tlial 
the  justices  making  it,  am)  stated  in  it  tojx 
justices  of  tlie  county,  sign  it  with  the  initials 
of  their  christian  names  only.  lieg.  v.  WoHk- 
eribury,  2  New  Sess.  Cas.  13;  7  Q.  B.  5Jj;  ^ 
Jur.  510. 

A  recognizance  to  keep  the  peace,  recited 
that  the  recognizance  had  been  acknowledged 
before  *'Lee"B.  Townshend,  Esq.,  andJ.  H. 
Harper,  Esq.,  two  of  our  keepers,"  &c:— 
Held,  no  objection,  that  the  justices  vcre 
described  by  initial  letters.  Heg.  v.  DaUy  15 
Jur.  657;  20  L.  J.,  M.  C.  240;  17  Q.  11  U. 

The  addition  of  the  christian  names  of  the 
partners  to  the  style  of  a  partnership,  consist- 
ing of  the  surnames  of  the  partners  on/r, 
does  not  prevent  the  signature  to  a  promis- 
sory note  by  one  partner  from  binding  U>e 
firm.  Nortonv.  ISeymour,  3  C.  B.  793;  U Jw. 
312;  10  L.  J.,  C.  P.  100. 

A  coroner's  inquisition  found  **  death  by 
misfortune, "and  that  certain  chattels  moving 
to  the  death  were  **  the  goods  and  chattels  of 
nnd  in  the  possession  of  the  proprietors  of  th? 
Hull  and  Sclby  llailway,  and  of  the  prwprif 
tors  of  the  Leeds  and  ScU)y  Railway."  The 
inquisition  was  quaslied,  for  not  showing  t)w 
dcothmd  to  be  th**  projwty  of  piirties  namwl. 
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it  not  appearing  that  there  existed  any  cor- 
porations or  corporation  entitled  as  above. 
Jkff.  v.  Wat,  1  Q.  B.  820;  2  Kailw.  Cas.  613; 
IG.  &D.  481;  5  Jur.  484. 

A  trader  assigned  all  his  property  and 
effects  to  a  trustee  for  the  lienefit  of  creditors, 
the  trustee  being  described  throughout  as 
*^  James  James,  of,  &c.,  tailor;^'  but  execut- 
ing the  deed  by  his  true  name  of  ''James 
Janes:*' — Held,  that  the  misdescription  did 
not  prevent  the  pro[)erty  from  passing  to  liim. 
Janes  v.  Whitbread,  H  O.  B.  406;  20  L.  J.,  C. 
P.  217. 

Where  an  arbitrator,  in  making  his  awnrd, 
described  the  defendant  by  a  wrong  christian 
name,  the  court  sent  the  award  back  to  be 
amended.     Davies  v.  Pratt,  16  C.  B.  586. 

A  judgment  was  recovered  by  B.  against 
Alfred,  Lord  H.,  described  in  the  writ  of  sum- 
mons, and  in  the  judgment,  as  Edward,  Lord 
H.  Alfred,  Lord  H.  appeared,  and  the  judg- 
ment was  registered,  and  complied  with  the 
requisites  of  the  1  &  2  Vict.  c.  110,  ss.  13, 
19:~Held,  the  registration  being  correct, 
that  sufficient  notice  was  given  to  creditors 
and  purchasers,  and  that  the  judgment  was 
valid.  Beavan  v.  Oxford,  8  Eq.  R.  445;  1 
Jur.,  N.  8.  154;  24  L.  J.,  Chanc.  811;  8  Sm. 
&G.  11. 

Under  5  &  6  Will.  4,  c.  76,  s.  82,  which 
requires  the  voting  paper  at  an  election  of 
borough  councilors  to  bo  signed  with  the 
name  of  tiie  burgess  voting,  the  party *s  usual 
siirnature  is  sufficient;  and  it  is  no  valid  ob- 
jectlon  that  the  christian  name  is  denoted 
only  by  an  initial.  Heg.  v.  Avery,  18  Q.  B. 
576;  17  Jur.  272;  21  L.  J.,  Q.  B.  429. 

By  7  Will.  4  &  1  Vict.  c.  78,  s.  14,  at  an 
election  of  aldermen  every  member  of  council 
entitled  to  vote  may  vote  by  delivering  to  the 
mayor  or  chairman  of  the  meeting  a  voting 
pajier,  containing  the  christian  and  surname 
of  the  person  for  whom  he  votes,  with  their 
respective  places  of  abode.  A  candidate's 
christian  name  was  William,  and  in  two  of 
the  voting  papers  it  was  written  Wm.  and  in 
one  Wiilm. : — Held,  that  his  christian  name 
was  written  sufficiently  to  satisfy  the  statute. 
Beg.  V.  Bradley,  7  Jur.,  N.  8.  757;  9  W.  R. 
372;  3  L.  T.,  N.  8.  853;  3  El.  &  El.  684. 

It  is  required  by  6  &  7  Vict.  c.  18,  s.  17, 
that  every  notice  of  objection  shall  be  signed 
by  the  person  objecting;  and  it  is  sufficient  if 
the  usual  signature  of  the  objector  is  engraved 
in  fac-simile  on  a  stamp,  and  the  objector 
himself  by  his  own  hand  impresses  this  stamp 
upon  the  notice  of  objection.  Bennett,  app., 
Bruv^fUt,  resp.,  17  L.  T.,  N.  8.  213;  16  W. 
R.  131;  37  L.  J.,  C.  P.  25;  3L.  R.,  C.  P.  28; 
1  H.  &  P.  407. 

No  addition  having  been  given  to  the  de- 
fendant, either  in  the  recital  of  the  writ,  or 
in  the  subsequent  part  of  the  declaration,  the 
defendant  pleaded  the  Statute  of  Additions 
(t  lien.  5),  in  abatement,  and  prayed  judg- 
ment of  the  declaration ;  the  court  hela  the 
pica  a  nullity,  and  gave  leave  to  the  plaintitf 
to  sign  judgment.  Qray  v.  Sidneff,  3  B.  & 
P.  395. 


Right  to  name;  and  how  protected.] — In 
England  the  assumption  of  a  name,  the 
patronymic  of  a  family,  by  a  stranger,  who 
has  never  before  been  called  by  that  name,  is 
not  the  subject  of  a  civil  action,  as  by  the 
English  law  there  is  no  right  of  property  in  a 
person  to  the  use  of  a  particular  name,  to  the 
extent  of  enabling  him  to  prevent  the  assump- 
tion of  his  name  by  another.  Du  Boulay  v. 
2>tt  Boulay^  2  L.  R.,  P.  C.  480;  17  W.  R.  594; 
6  Moore  P.  C.  C,  N.  8.  31;  88  L.  J.,  P.  C. 
35. 

Aliter,  as  to  the  exclusive  use  of  a  name  in 
connection  with  a  trade  or  a  business,  which 
right  is  recognized,  and  a  party  assuming  it, 
colorably  or  otherwise,  l>ein;x  un  invnsion  of 
another^s  rights,  is  a  fraud,  for  which  a 
remedy  lies  either  at  law  or  equity.     lb. 

AVherc  one  company  asstmicd  a  name  some- 
what similar  to  the  name  of  iinotiicr  company, 
but  it  did  not  nppenr  that  the  first  company 
was  likely  to  saffer  any  injury  thereby,  a 
court  of  equity  refused  to  grant  an  injunction, 
leaving  the  plaintiffs  to  bring  their  action. 
London  and  Provincial  Jmw  Assurance  Society 
V.  London  and  Provincial  Joint  Stock  Life  In- 
surance Company,  11  Jur.  938— V.  C.  E. 

But  a  company  cannot  acquire  the  right  to 
the  exclusive  user  of  a  name  which  is  merely 
descriptive  of  the  class  of  business  carried  on 
by  it.  Colonial  Life  Insurance  Company  v. 
Home  and  Colonial  Insurance  Company,  10 
Jur.,  N.  8.  067;  33  L.  J.,  Chanc.  741;  12  W. 
R.  783;  10  L.  T.,  N.  S.  443;  33  Beav.  548. 

As  to  use  of  name  as  trade-mark, — see 
Tradb  and  Trade-mark. 

Change  of  name.] — A  person  taking  a  name 
by  act  of  parliament  does  not  lose  his  original 
name;  the  effect  of  the  crown's  license  is  only 
permission  to  use  a  name,  not  imposing  it. 
Leigh  v.  I^iyh,  15  Ves.  100. 

8emble,  that  the  christian  name  of  a  party 
cannot  be  changed  or  added  to  at  contirmiv- 
tion.  WtViams  v.  Bryant,  5  M.  &  W.  447;  7 
D.  P.  C.  502. 

When  an  estate  is  devised  on  condition  of 
the  devisee  changing  his  name,  it  is  sufficient 
if  he  changes  it  within  a  reasonable  time,  and 
it  is  not  necessary  that  lie  should  apply  for 
the  royal  sign  manual.  Bavis  v.  Lowndes,  1 
Bing.,  N.  C.  618;  2  Scott,  103. 

II.    Effect,   in  Process  and  Pleadings; 

AND  now  WAIVED  OR  CORRECTED. 

SUtuto.]— [By  3  &  4  Will.  4,  c.  42,  s.  12, 
in  all  actions  on  bills  of  exchange  or  promissory 
notes,  or  other  written  instruments,  any  of  the 
parties  to  which  are  designated  by  the  initial  let- 
ter or  letters,  or  some  contraction  of  the  christian 
or  first  name  or  nam^s,  it  shall  be  sufficient  in 
ecery  affidavit  to  hold  to  bail,  and  in  the  process 
or  declaration,  to  dmgnate  such  persons  by  the 
earns  initial  letter  or  letters,  or  contraction  if  the 
christian  or  first  name  or  names,  instead  of 
stating  the  diristian  or  first  name  or  name^,  in 
full.] 
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What  mitnomer  U  matTJal,  and  iU  affect, 
in  proceu.] — A  variance  ia  the  name  of  a  de* 
fcudant  in  a  writ,  where  it  is  idem  aonana 
with  the  real  name,  ia  not  material.  Webb  t. 
Lawrence,  2  D.  P.  C.  81 ;  1  C.  &  M.  800. 

Where  a  defendant  was  arrested  by  a  wrong 
name,  the  affidavit  to  ground  a  motion  that 
the  bail-bond  be  delivered  up  to  be  canceled 
must  be  entitled  in  the  defendant's  right 
name,  **  sued  by  the  name  of."  Fin^  t.  Coeken, 
2  C.  A  M.  412;  2  D.  P.  C.  888;  4  Tyr.  285. 

Where  a  writ  was  to  take  Christopher 
Hooper,  and  the  English  notice  was  directed 
to  Christopher  Wood,  the  court  set  aside  the 
service  for  irregularity,  with  costs.  Wright 
V.  Hoofer,  2  C.  &  J.  286. 

If  a  plaintiff  sues  a  defendant  by  a  wrong 
christian  name,  and  the  defendant  appears  by 
his  right  name,  the  plaintiff  may  declare 
agiiinst  him  by  such  right  name.  Boe  v. 
Butcher,  8  T.  R.  611. 

Where  a  copy  of  a  writ  of  summons  is 
served  on  a  person  by  a  wrong  name,  he  is 
not  bound  to  apply  to  set  it  aside.  Jlinton  v. 
8tef>en$,  1  H.  &  W.  621. 

Where  a  writ  of  summons  issued  against 
Thomas  Gray,  and  was  served  on  William 
Gray,  the  court  refused  to  set  aside  the  pro- 
ceedings. Griffith  V.  Gray,  5  D.  P.  C.  831 ;  2 
Gale,  201. 

A  variation  in  the  spelling  of  a  plaintiff's 
name  in  a  single  letter  between  the  writ  and 
the  subsequent  proceedings  is  immaterial. 
Leatherbarrow  v.  Ward,  5  Jur.  888— B.  C. 

—  in  pleadings  and  other  proceedings.] — 
A  defendant  was  baptized  Richard  James, 
and  was  called  in  the  declaration  James 
Richard: — Held,  that  this  was  a  misnomer, 
and  might  have  been  pleaded  in  abatement 
before  8  &  4  Will.  4,  c.  42,  s.  11.  Jones  v. 
MacquUlin,  5  T.  R.  195. 

A  person  was  sued  by  the  name  of  *' Jona- 
than, otherwise  John  Soans  :^' — Held,  no  cause 
of  demurrer  to  the  declaration  :  for,  non 
constat,  that  it  was  not  all  one  christian  name. 
Seott  V.  Soani,  3  East,  111. 

A  plaintiff  having  declared  as  Henry  H. 
Lindsay,  instead  of  setting  forth  his  second 
name  in  full,  the  court  refused  to  set  aside 
the  declaration  as  irregular.  Lindeeyy,  Wells, 
8  Bing.  N.  C.  777;  4  Scott,  471;  Hodges,  07; 
6  D.  P.  C.  618. 

Ko  advantage  can  be  taken  at  the  trial  of  a 
misnomer  of  the  plaintiff,  tliough  there  is 
a  person  of  the  name  erroneously  used.  Moody 
V.  Adatt,  1  C,  M.  &  R.  771;  5  Tyr.  402;  1 
Gnle,  47. 

It  is  a  question  of  fact  who  is  the  real  plaint- 
iff,    lb. 

A  mis-stntement  of  a  defendants  christian 
name,  in  the  commencement  of  his  plea,  does 
not  entitle  the  plaintiff  totrcatit  as  a  nullity, 
and  to  sign  judgment  ns  for  want  of  a  plea. 
Anon,,  7,D.  &R  611. 

A  defendant,  whose  name  was  Cocken,  was 
arrested  upon  a  capias  against  him  by  the  name 
of  Cocker;  he  gave  a  bail-bond  to  the  sheriff 
in  the  name  of  Cucken  sued  as  Cocker;  and 


the  bail-bond  being  afterwards  asn^ne  1  to  Ifce 
plaintiff,  he  declared  then*on  ^gainat  tlie  de- 
fendant, as  Cocken  sued  by  the  name  of  Oocte. 
The  defendant  pleaded  that  no  sQcb  writas 
that  stated  in  the  declaration  was  issaei 
against  him.  It  was  admitted  that  be  wastfee 
real  defendant.  The  plaintiff  was  nansBHtd, 
but  the  court  set  aside  tiie  nonsuit,  Hd 
ordered  a  verdict  to  be  entered  for  tlie  piaLat- 
iff,  because,  in  point  of  fact,  there  was  a 
writ  against  the  defendant  by  the  naae  of 
Cocker.  Finch  v,  Coeken,  3  D.  P.  C.  678;  $ 
C,  M.  &  R.  190;  1  Gale,  130;  5  Tyr.  714. 

Held,  also,  upon  motion  in  arrest  of  jod^- 
ment,  that  the  declaration  was  bad,  beGaoss 
writ  against  Cocker  did  not  authoriae  aa 
arrest  of  Coeken,  unless  he  was  kDOwn  m 
well  by  one  name  as  the  other,  and  ti»ere  wn 
no  averment  of  that  fact  in  the  declaiatioB. 
IL 

In  a  writ  and  notice  of  declaratioo,  (Ae  de- 
fendant WHS  named  Richard — in  tlie  d«*daii- 
tion  Joseph ;  judgment  by  default  was  signed 
in  the  latter  name : — Held,  that  the  judgmeet 
was  regular,  and  that  though  the  declaratioa 
might  have  been  objected  to  as  varying'  from 
the  writ,  yet  the  application  should  itavebeea 
made  within  four  aays  from  the  service  of  ihs 
notice  of  declaration,  or  at  least  liefoiv  the 
time  for  pleading  had  expired.  KUekok  r. 
Soots.  6  M.  &  W.  522;  8  D.  P.  C.  233. 

Information  for  offering  a  briiK)  to  Tftoam 
Dabbs,  a  custom-house  officer.  Evideaca 
that  his  name  of  baptism  was  Thomas  Trrrd 
Dabbs,  in  which  niune  his  conunLssion  va 
mode  out,  but  that  he  was  ns  well  or  l)ftiet 
known  at  the  custom-house  and  in  tlie  tr»k 
by  the  name  of  Thomas  Dabbs,  which  naae 
he  himself  generally  used: — Held,  no  vari- 
ance, as  it  could  not  have  been  pleaderi  In 
abatement.  Ait.  Gen,  v.  Ilawhes^  1  C.  &  J. 
121;  ITyr.  3. 

Tlie  omission  of  the  christian  names  of  per- 
sons in  pleading  a  written  instrument  or  facts 
(unless  it  is  excused  by  averment),  was  a 
ground  of  special  demurrer.  Locy  ▼.  Wdh^ 
10  Jur.  080;  15  L.  J.,  Q.  B.  407.  S.  P.,  Gaipi 
V.  Field,  10  Jur.  980;  15  L.  J.,  Q.  B.  40a  a 
P.,  AppUmans  v.  Blanche,  14  M.  &  W.  154; 
St»frge  v.  Itahn,  4Exch.  60;  10  L.  J.,  EicIl 
119. 

The  describing  a  defendant  in  adecinratioo 
by  liis  surname  and  the  initials  only  of  hit 
christian  name,  is  not  a  misnomer  amendable 
under  8  &  4.  Will.  4,  c.  42,  s.  11 ;  but  an  in- 
sufficient designation,  of  which  ndvaotagB 
must  have  been  taken  by  s|)ecial  demiiTrcr. 
Miller  Y.  May,  3  Exch.  141;  12  Jur.  935;  18 
L.  J.,  Exch.  487. 

Where  a  single  vowel  immediately  precedes 
a  surname,  the  court  will  understand  such 
vowel  to  be  the  cliristian  name  of  the  part/. 
Kinnersley  v.  KnoU,  7  D.  &  L.  128;  7  C  B. 
980;  Id  Jur.  658;  18  L.  J.,  C.  P.  281. 

A  declaration  described  the  defendants  tf 
**Tho  City  Steamboat  Comjiany :"— Held,  a 
sufficient  description.  Wool/  v.  CUy  Steam- 
boat Company,  7  C.  B.  103;  13  Jur.  450;  18 
L.  J.,  C.  P.  125. 
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ascription  of  the  prosecntor  in  an  infor- 
or  an  indictment,  ns  Charles  Frederick 
U8  William,  Duke  of  Brunswick  and 
Gburg,  thou<7h  he  hud  ceased  to  bo  reign- 
uke,  omitting  his  surname,  is  sufficient. 
e.   ChreQory,  2  Now  Bess.  Cas.   229;  8  Q. 
t.    &08;  10  Jur.  887;  15  L.  J.,  M.  0.  88. 

A^T  bore  a  bill  was  filed  against  three  persons 
»3f  xissrao,  and  on  entering  the  finding  of  the 
,iiT-y  on  the  postca,  part  of  the  christian  name 
>  f  one  of  them  was  omitted : — ^Ueld,  to  be  no 
K^T-onnd  of  error.  May  v.  Pig^^  8  Moore,  207; 
1    :Bingr.  314;  13  Price,  862. 

Iiere  a  defendant  moves  to  set  aside  a  ca. 
on  t  he  ground  of  misnomer,  the  affidavits  in 


c^YS'pport  of  the  motion  must  bo  entitled  in  the 
r^glit  name.     Thtrpe  v.  Uook^  1  D.  P.  0.  494. 

As  to  misnomer  in  bailable  proceedings, — 
BOO  Sail. 

Operation  as  to  sheriff.] — Where  a  sheriff 
knowingly  arrests  a  person  sued  by  a  wrong 
nsime,  lie  becomes  a  trespasser;  and  if  he  has 
tAken  A  bail-bond,  lie  is  liable  to  an  attach- 
ment, if  bail  above  is  not  perfected.  Hex  v. 
AfiddUux  {Sheriff),  2  Chit.  857. 

&o,  he  is  liable  to  an  action  for  arresting  a 
man  by  a  wrong  name,  notwithstanding  the 
defendant  is  discharged  on  motion,  and  it  is 
ttierefore  necessary  to  impose  terms  of  not 
bringing  an  action.  Anon,,  1  Chit.  282,  n. 
8.  P.,  OoUy.  HindMn,  6  T.  R.  234;  Hex  v. 
Surrey  (Slieriff),  1  Marsh.  75. 

A  defendant  could  not  justify  an  assault 
and  falt*e  imprisonment  of  A.  B.,  by  showing 
that  a  latitat  issued  against  C.  B.,  and  aver- 
ring that  it  was  issued  against  A.  B.  by  the 
name  of  C.  B.,  and  that  ttiey  are  one  and  the 
same  person;  there  being  no  averment  that 

A.  B.  was  known  as  welt  by  the  name  of  C. 

B.  ShadgeU  v.  Glipson,  8  East,  828. 

A  8hi>riff  having  a  writ  against  G.  B., 
arrested  M.  B.,  who  was  the  real  debtor,  and 
at  the  time  of  contmcting  the  debt  had  repre- 
sented himself  as  G.  B. :— -Held,  that  the 
sheriflf,  having  been  informed  of  these  cir- 
cumstxmces  while  he  had  the  real  debtor  in 
his  custody,  was  not  bound  to  detain  him, 
and  therefore  that  an  action  would  not  lie 
against  him  for  an  escape.  Morgam  v. 
Bridget,  1  B.  &  A.  647;  2  Stark.  814. 

A  mistake  in  the  sherifiTs  warrant  will  not 
invnlidaro  an  arrest.  WUliame  v.  Lewis,  1 
Chit.  Oil. 

If  father  and  son  have  the  same  name  of 
baptism  and  surname,  and  a  writ  of  execu- 
tion issues  against  the  son,  without  the  addi- 
tion of  **the  younger,''  primal  facie  the  father 
is  intended.  Jarmain  v.  Hooper,  0  M.  &  G. 
837;  ID.  &  L.  700;  7  Scott,  N.  R.  003;  8 
Jur.  m;  13  L.  J.,  C.  P.  03. 

But  this  is  only  a  primil  facie  intendment: 
and  if  the  sheriff  takes  the  father's  goods 
andcr  the  writ,  and,  to  an  action  by  the 
father,  pleads  that  the  fi.  fa.  was  issued 
against  him,  the  primd  facie  intendment  may 
be  rebutted  by  proof  that  ti)0  writ  issued 
against  the  son.  Jh, 
A  writ  of  summons  issued  by  A,  agunst  bis 


debtor,  J.  W.  K.,  was  by  mistake  served  on 
M.  K.,  who  stated  that  he  was  not  J.  W.  K. 
M.  K.  did  not  appear  to  the  writ,  and  took  no 
notice  of  it,  but  judgment  was  entered  up  in 
the  action  against  J.  W.  K.,  and  a  ca.  sa. 
issued  on  the  judgment,  commanding  the 
sheriff  to  take  J.  W.  K.  The  slieriff  there- 
upon arrested  M.  K. : — Held,  tluit  the  sheriff 
was  liable  to  an  action  for  false  imprisonment 
at  the  suit  of  M.  E.,  and  that  the  facts  did 
not  wari'ant  the  sheriiOf  in  alleging  by  way  of 
justification  that  the  ca.  sa.  directed  him  to 
arrest  M.  K.  by  the  name  of  J.  W.  K.  KcUy 
V.  Lftwrenoe,  83  L.  J.,  £xch.  107;  8  U.  &  C. 
1;  10  Jur.,  N.  S.  087. 

Bow  defect  is  waived  or  cored ;  and  what 
prevents  a  party  from  taking  advantage.] — 
Where  a  wrong  name  of  a  defendant  is 
inserted  in  the  process,  it  is  cured  by  his 
attorney's  undertaking  to  appear.  I/noes  v. 
Clarle.  2  Chit.  240. 

A  di'fendtmt  waives  an  objection  of  mis- 
nomer by  taking  out  a  judge's  order,  wherein 
he  uses  the  name  by  which  he  was  arrested. 
Nathan  v.  Cohen,  8  D.  P.  C.  870. 

A  defendant  is  estopped  by  the  recognizance 
of  bail  entered  into  for  him  by  tlio  name  in 
which  he  is  sued,  from  pleading  a  misnomer, 
though  he  himself  is  no  party  to  the  recog- 
nizance. Meredith  v.  Hoages,  2  N.  R.  453. 
S.  P.,  Anon,,  Lofft,  82. 

If  a  person  whose  real  name  is  William  is 
asked,  before  process  issues  against  him, 
whether  his  name  is  not  John,  and  he  says  it 
is,  he  cannot  maintain  trespass  for  what  is 
done  in  execution  of  the  process  against  him 
by  the  wrong  name.  1^'iee  v.  Uarvoood,  8 
Camp.  108 — Ellenborougii. 

So,  where  a  different  name  is  written  over 
a  shop  door.     7^. 

Where  A.,  having  two  christian  names,  has 
omitted  one  of  tiiem  in  his  dealings  with  B., 
he  cannot,  in  an  action  by  B.,  make  the  same 
omission  a  ground  for  setting  aside  the  pro- 
ceedings. Walker  v.  WUlougl^by,  2  Marsh. 
280;  0  Taunt.  580. 

A  warrant  of  attorney,  executed  by  J.  S.  L., 
was  filled  up  J.  Stone  1^.,  and  a  fi.  fa.  issued 
against  the  party  by  that  name.  It  appeared 
that  the  second  name  was  Stowe.  The 
sheriff  seized  goods  which  he  afterwards 
relinquished,  on  a  wrong  supposition  that 
tiicy  belonged  to  some  trustees,  and  returned 
nulla  bona.  In  an  action  for  the  false  return : 
— Held,  tiiat  us  tiie  party  by  executing  the 
warrant  of  attorney  was  estopped  from  ob- 
jecting to  the  incorrectness  of  the  names,  the 
sheriff  could  not  make  it  a  defcMiso.  Reeces 
v.  Sinter,  7  B.  &  C.  486 ;  1  M.  &  R.  205. 

Where  a  party  is  sued  by  a  wrong  name, 
and  suffers  judgment  to  go  against  him, 
without  attempting  to  rectify  the  mistake,  ho 
cannot  afterwards,  in  an  action  against  the 
sheriff  for  false  imprisonment,  complain  of  an 
execution  issued  against  him  by  that  name. 
FUher  v.  Magnay,  0  Scott,  N.  R.  588 ;  1  D.  & 
L.  40;  5M.  &G.  778. 

Bow  defect  may  be  corrected.] — [By  8  ^ 
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4  Will.  4,  c.  43,  8.  11,  nopleainahatemefU/&r 
nmvtnomer  shcUl  he  alUneed  in  any  perianal 
action,  hnt  in  all  ea$e$  in  tehiefi  a  mitnamer 
leouLf,  bitt  for  the  act,  haw  been  by  law  pleada- 
ble in  alHitement  in  such  actions^  the  defendant 
ehaU  fte  at  liberty  to  cafue  the  declaration  to  be 
amended  at  the  costs  of  the  plaintiff,  by  inserting 
therijht  namey  vpon  a  judge^s  summons  founded 
Oft  an  affidavit  of  the  right  name  ;  and  in  case 
such  summons  shall  be  discharged,  the  costs  of 
such  apjdieatum  shall  be  paid  by  the  party  ap' 
plyifg^  if  the  judge  shall  think  fit,] 

Since  this  provision,  a  plaintiff  i^ho  sues 
out  H  writ  agsiinst  n  pernnn  by  a  wrong  chris- 
tian nonic,  is  liimsclf  at  liberty  to  correct  the 
misnomer,  and  is  not  bound  to  enter  the  ap- 
pearance and  declare  against  the  defendant, 
by  the  mime  in  which  lie  originally  sued  him 
in  the  writ.  Uohson  v.  Wadsworth,  8  D.  P.  0. 
601 ;  4  Jur.  745— B.  C. 

Semble,  that  the  act  applies  only  to  the 
case  of  a  misnomer  of  a  defendant.  Lindsey 
V.  WdlSy  4  Scott,  471;  8  Bing.  N.  C.  77;  tf 
Hodges,  07;  5  D.  P.  0.  618. 

The  describing  in  the  writ  and  declaration 
a  party  to  the  suit  by  the  initinls  only  of  his 
cliristian  niimo  must  be  treated  as  a  misnomer. 
Jiust  V.  Kennedv,  4  >L  &  W.  680 ;  7  D.  P.  O. 
100;  8  Jur.  108. 

Where,  in  the  writ  and  declaration  in  an 
action  not  upon  a  written  instrument,  the  de- 
fendant is  so  described,  the  only  remedy  is  by 
summons  to  nmciid,  and  the  court  will  not  set 
aside  the  proceedings  for  irregularity.     Jb. 

Where  a  party  has  been  sued  by  a  wrong 
name,  the  title  of  the  cause  cannot  be  changed 
until  his  appearance  has  been  entered  in  his 
true  name.  Borthwich  v.  Jtavenscroft^  5  M. 
^k  W.  31 ;  7  D.  P.  C.  803;  8  Jur.  703. 

As  to  amending  defects, — ace  AME2n)MENT. 


illtsreprcsentattou. 

See  Fraud  and  MisREFBicssin'ATiON. 


ittobela. 

Sec  Ck>PTRXOiiT. 


iiltstake. 


L  In  CoNTiiACTS  AND  CONVEYANCES.  See 
Contract  or  Agrbbhent;  Deed. 

IL  In  Pleadinqs  and  other  Legal  Pro- 
ceedings.    See  Amendment. 

in.  Payment  of  Money  under  Mistakb. 
See  Money  Counts. 


iHittgatton. 


I.  Op  Damages. 

1.  In  General.     See  Damages. 

2.  Slander  and  Libel     See  Defamation. 
8.  Assault,  False  Imprisonment^  and  other 

Trespasses,    See  Trespass. 
4.  Other  Wrongs.     See  Their  Several 
Titles. 


iHlobcrate  (Correction. 

8eeTRB8Pi 


See  Tithes. 


iHoUttcr  Maims  jlmposmt 

See  Trespass. 


Montu  Counts. 

I.  For  Monky  Lent,  0131. 

1.  When  the  Action  liee ;    ajmT  b 

tuieen  what  Partite^  0181. 

2.  Evidence  of  Loan,  01S3. 
n.  For  Money  Paid,  0135. 

1.  When  the  Action  liet^  in  Oenerel^ 

0185. 

2.  For  Contribution,  0141. 

8.  Amount  Ileeoverable ;  Dama^mni 

Goets,  0144. 

4.  Paymente  by  Agent»  and  J^etert 

Soe  Principal  and  Agent. 

5.  Payments   by   or   on     Jkhalf  ^ 
/  Partners,    See  Partnerbdif. 

6.  Payments  by  Sureties,  See  Butsrr, 
UL  For  Money  Had  and  Rbceived,  914S. 

1.  Oeneral  PrindpUs,  014G. 

2.  Money  Paid   under    Cfomptdnn, 

Pressure  or  Extortion  ;  eaud  Mkr 
Payments  not  Voluntary,  0149. 
8.  Money   Obtained     by    Fraud  tr 
Wrong;  Waiver  of  Tori,  016». 

4.  Money  Paid  on  Invalid  or  ip^ 

Consideration^  or  on  Conniaer 
tion  which  lios  failed,  0103. 

5.  Money    Paid   under    Mistake  (f 

Fact  or  of  Law,  0175. 

0.  Money  in  Hands  of  Stakehddvt, 

Bailees,  Truxtees,  <£&,  orRuoMi 
from  Third  Parties  to  Plaititifi 
Use;  Spec\fU  Appropriation  * 
Assignment  of  Money,  O180. 

7.  Evidence  to  sustain  Action,  9189. 
IV.  Account  Stated,  0101. 

1.  W7uit  constitutes;  and  tehen  1M 

Action  lies,  0101. 

(a)  In  Gencml,  0101. 
{h)  By  and  between  ParticQltf 
Parties,  0200. 
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2.  Ebw  Pleaded  andPraned;  Opera' 
tion  and  Effect^  9202. 
0202. 


rr.    Foxi  IiiTBBBST.  See  Iktsrsstof  Mohby. 

L  For  Monbt  Lbkt. 

'WTien  the  Action  Uee;  and  "between  what 

Partiee, 

Cfrroonds  of  action,  and  against  whom  main- 
talnalale,  generally.] — An  action  wiil  lio  for  a 
loaTi    to  the  wife  at  the  request  of  the  hus- 
band.     Steoeneon  r.  Hardie^  2  W.  BI.  872. 

But  a  husband  is  not  liable  for  money 
lent  to  Ills  wife,  ttiougli  the  money  is  after- 
^w-ards  applied  by  licr  in  procaring  necessaries, 
for  the  supply  of  which  he  would  have  been 
liable.     Knox  ▼.  BaeheU,  8  C.  B.,  N.  S.  884. 

Tlie  action  will  not  lie  against  a  defendant 
for  money  lent  to  a  third  person.  Marriott  v. 
Lister,  2  Wils.  141. 

Wliere  the  defendant,  a  commercial  traTrelcr, 
"was  authorized  by  the  plaintiff  to  deduct  cer- 
tain sums  from  the  amount  he  might  receiTre 
on  his  account,  to  be  repaid  out  of  the  com- 
mission the  defendant  was  to  be  paid  by 
other  employers: — Held,  that  the  sums  might 
be  recovered  as  money  lent.  Shepherd  v. 
PhUlipe,  2  C.  &  K.  722— Wilde. 

Where  A.  lent  money  to  B.  on  a  guaranty 
of  H.,  and  afterwards  B.,  the  principal  debtor, 
and  H.  signed  a  paper,  promising  jointly  and 
severally  to  repay  the  money  borrowed  by  B. 
from  A. : — Held,  that  there  was  evidence  to 
charge  B.  and  H.  jointly,  and  that  they  were 
liable  to  be  sued  jointly.  Buck  v.  HurUy  1 
L,  R,  C.  P.  297;  12  Jur.,  N.  8.  704. 

nilgai  porpoMs  or  ol^eots.] — Whenever 
money  is  lent  for  the  express  purpose  of  en- 
abling the  borrower  to  do  some  act  prohibited 
by  law,  the  lender  cannot  recover  it  back. 
K'Ksmdl  V.  Bdbinwn,  3  M.  &  W.  434.  8. 
P.,  CannanY.  Bryee^  8  B.  &  A.  170.  See 
Pearee  v.  Brooie,  1  L.  R.,  Exch.  218;  Bagot 
V.  AmoU,  2  Ir.  R.,  0.  L.  1. 

But  money  lent  for  the  purpose  of  gam- 
blingia  a  country  where  the  game  is  not  illegal 
may  be  recovered  in  England.  Quarrier  v. 
ColiUm,  1  Ph.  147;  6  Jur.  050;  12  L.  J., 
Chanc.  67.  8.  P.,  King  v.  Kempy  8  L,  T.,  N. 
B.  255-Wille8. 

Repayment  seonred  by  deed.] — ^Money  ad- 
vanced upon  a  contract  to  repay  it  on  demand, 
or  to  execute  a  mortgage,  may,  after  refusal 
to  execute  a  mortgage,  be  recovered  as  money 
lent.    Bristowe  v.  Needham,  0  M.  &  W.  720. 

A.  borrowed  money  from  B.,  and  conveyed 

land  in  trust  for  him,  with  a  power  of  sale, 

in  trust  to  pay  him  principal  and  interest,  and 

pay  over  the  residue  to  A.  He,  A.,  afterwards 

borrowed  other  money  of  B.,  and  charged 

that  also  on  the  land,  but  without  any  power 

of  sale.     Afterwards,  C,  paying  both  sums 

to  6.,  and  advancing  an  additional  sum  to  A. 

by  deed  between  C,  A.,  B.  and  B.'s  trustee, 

the  former  securities  were  assigned  to  C.  (B. 

giving  C,  a  power  of  attorney  to  sue  in  his 


name  ns  to  the  first  sum  borrowed),  nnd  the 
lands  were  conveyed  to  C.  to  hold  them  to 
the  same  trusts,  but  for  his  own  benc*tit.  as 
were  mentioned  in  tiic  other  tlccds  with 
respect  to  B.  None  of  the  deeds  contained  a 
covenant  to  pay.  C.  sued  A.  for  money  (Mild, 
money  lent,  interest,  and  on  an  account 
stated: — Hold,  that  he  was  entitled  to  recover 
the  whole  sum,  on  proof  that  he  luid  paid  it 
as  above,  and  that  ho  was  not  bound  to  de- 
clare on  the  deed.  Yates  v.  A^ton^  8  G.  &  D. 
351;  4  Q.  B.  182. 

L.  devised  lands  to  the  defendant  on  trust 
to  sell  and  apply  tiie  proceeds  in  payment  of 
debts.  Tho  defendant  mortgaged  the  lands 
to  the  plointiif  as  a  security  for  money  lent  to 
him.  The  deed  contained  a  covenant  by  the 
defendant  that  he  would,  out  of  the  moneys 
which  should  come  to  his  hands  as  such 
trustee,  from  the  lands  comprised  in  the 
mortgaged  security  and  the  personal  estate 
(if  any)  of  L.,  pay  to  the  plaintiff  the  prin- 
cipal and  interest: — Held,  that  as  there  was 
an  express  covenant  by  the  defendant  to  pay 
in  a  qualified  manner,  no  contract  by  parol 
could  bo  implied  for  the  repayment,  and 
consequently  an  action  for  money  lent  would 
not  lie.  Mathew  v.  Blackmore,  1  H.  &  N.  7G2; 
26  L.  J.,  Exch.  150. 

—  or  by  deposit  of  collateral  security.] — A 
person  who  lends  money  to  another,  and  re- 
ceives a  gun  as  a  security  for  the  repayment, 
may  recover  the  amount  without  first  return- 
ing the  gun.  Lawton  v.  Neioland^  2  Stark. 
72 — ^Ellenborough . 

A.  lent  B.  money,  and  received  from  R 
shares  in  a  company  as  a  security,  and  agreed 
to  give  twenty-one  days'  notice  to  B.  before 
proceeding  to  coni|)el  the  repayment  of  the 
loan,  or  of  any  part  thereof;  and,  upon  repay- 
ment of  any  part  of  the  loan,  to  give  back  a 
proportionate  amount  of  shares : — Held,  that, 
after  twenty-one  days,  A.  was  not  bound 
to  declare  specially,  averring  a  tender  of  the 
shares,  but  that  he  might  declare  for  money 
lent.  Scott  V.  Parher,  1  G.  A  D.  258;  1  Q. 
B.  800. 

Where  a  party  advances  money  on  ex- 
chequer bills,  which  are  afterwards  re- 
pudiated at  the  exchequer  ofiSce,  on  the 
ground  that  the  comptroller's  signature  to 
them  is  forged,  he  is  entitled  to  recover  it 
back  as  money  \cnt.  Bank  of  England  v. 
Tomkim,  6  Jur.  348— Exch. 

The  defendant  instructed  his  attorney,  8.,  to 
borrow  1002.  upon  the  security  of  a  freehold 
estate,  and  gave  him  his  title-deeds  to  enable 
him  to  do  so.  8.,  professedly  on  behalf  of 
the  defendant,  applied  to  the  plaintiff  for  a 
loan  on  mortgage,  the  amount  of  which  was 
fixed  at  4202.  Thereupon,  having  forged  a 
mortgage  from  the  defendant  to  the  plaintiff, 
8.  delivered  it  to  the  plaintiff  and  received 
the  4202.  He  then  represented  to  the  de- 
fendant that  he  could  not  obtain  the  pro- 
posed advance,  and  afterwards  lent  him 
certain  sums  as  his  own  money,  taking  a  prom- 
issory note  as  security  for  part,  and  a  mort-^ 
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by  M  coft       __  ^  _.,s*:_, 

«tob«rep*ulwb€«cal^for.     PirfTr.  CZ«, 

A.  deponted  »rth  » Inakia^  omBpurT  9«L, 

ewiwrting  rwtly  of  the  note*  of  a  c^^mtrr 

b^nk,  injable  either  at  that  Ucok  or  io  Loo- 

doo,   and  repreaentin^r  *>t     The  comnaar 

^re  a  reenpC  aa  f.,;iow«:  "Rrceired  of  jL 

wf,,  for  which  we  are  aocoontxlile;  80/.,  at 

ZL  per  cent,  iaterert,  wiih  fourteen  dars'  no- 

****'"  ^ 'The  eompaoj  teot  the  oo:c«.  ua  tlie 

•me  daj,  to  their  ageoU  in  London,  who 

presented  them  on  the  following  daj.  when 

they  WCTe  dUhrmored.    The  agenu  sent  them 

back  by  that  erening**  post  to  the  companr. 

who,  on  the  following  day,  gare  noticTof 

dishonor  to  ^,  and  on  A.*,  giring  fourteen 

day*'  notice  of  withdrawal,  tendered  the  notes 

bact  which  he  refused.     The  company  rtj- 

ftised  to  pay  the  amount  of  the  note*.     The 

country  bank,  which  was  about  fire  miles 

from  the  ofOce  of  the  company,  had  stopped 

psymeot  from  the  close  of  the  day  on  which 

the  notes  were   deposited :— Held,  that  A. 

could  not  recorcr  the  amount  of  the  notes 

from  the  company,  either  as  money  lent  or  as 

money  had  and  receirod.     Timmins  or  Tim- 

403 ""'  ^^  *  ^'  ^^'  ^^  ^  ''•'  ^  ^- 


If  tJim  is  a  loan  of 
is  not  to  be  inferred  f i 

A.  delirered  a  sum  of 

had  borrowed  frooi  aaoCber/ 
1  Stark.  474—EUeBboroQgh. 


^  to  actions  against  bankers  by  their  cus- 
tomers, generally,— see  Baskbb  and  Baxk- 
XMO  Ck»MPjurr. 

«#pT^/!!*'*^^*'^***''*'"^l-Th«  plaint- 
iff  lent  the  dcfcDdsnt  50^  under  an  agree- 
ment: **The  defendant  agrees  to  bwow 
from  the  pUintiff  50/.  at  the  rate  of  6/.  per 
annum,  and  the  plaintiff  agrees  to  lend  the 
defendant  the  above  sum  for  the  term  of  nine 
or  SIX  months":— Held,  that  the  option  of 
making  it  a  loan  for  six  or  nine  months  was 

^l\\^  h  ^^r'  9-  ^'  ^'^  ^  L.  j.Vq.  B. 
126;  d'Z  L.  T.,  N.  S.  000;  28  W.  R.  828. 

2.  Evideftee  of  Loan. 

P*oofoftliafaot,g»nendly.]—In  an  action 
for  money  lent,  the  only  eridence  wasi,  that 
the  defendant,  having  asked  the  f)laintiff  for 
•ome  money,  the  latter  handed  him  a  note 
which  was  believed  to  bo  a  bonk-note,  but 
the  amount  of  ifrhich  did  not  appear:— Held 
that  the  jury  was  rightly  directed  to  presume 
It  to  have  been  a  note  for  6/.,  as  being  the 
smallest  mf^  in  circulation  in  England 
Aa»^^»  V.  8wf€ney,  8  Jur.  004— Exch. 


I O  U.j— An  I  O  U  is  saaocal  pr.—  .•^ 
evidence  in  an  action  frr  EK^aey  L-at.  riw^ 
it  is  not  addrfsscil.  and  no  pr.Mif  b:  g^^'9 
tliat  U  means  tlic  plaintilL  excerpt  bis  prds- 
ing  the  (locnment.  Jhwylas  v.  ZfWsu;  li  1 
&£.  G41;  4  P.  JbD.  685. 

But  in  a  subsequent  ca^  it  was  deddcd 
tliat  an  I  O  U,  though  evidence  of  aa  aec»j£ 
stated  between  the  holder  and  the  pirtT 
signing  it,  is  not  of  money  Irat  to  him  hrtb» 
liolder.  Femnmamr  v.  AdeodL  16  Jt  k  W. 
449. 

As  to  when  an  I O  U  ot institutes  an  acama* 
stated,— sec  this  ritlc,  IV.,  1. 

Other  documeotary  evidsooe.] — ^An  iaitn* 
ment  in  the  following  terms,  ••Nine.jMa 
after  the  date  hereof,  I  promise  to  pay  to,  fc. 
with  lawful  interest,  provided  D.  IL  shall  cos 
return  to  England,  or  his  death  l»edulTCrr- 
tificd,  in  the  meantime/*  is  no  cridcncc  of 
money  lent  Iforr^an  v.  JuttA  I  C.  &  J.  i^-,' 
1  Tyr.  21.  ^ 

A.  transferred  1,000/.  in  the  4/.  per  ceoti 
to  B.,  who  pos!%sse4l  other  stock  €»f  thcsiaw 
description.     B.,  after  Home  years,  sold  ont 
all  his  stock,  including  the  1,000^  :  R  made 
payments  to  A.,  equal   to  int^rcjtt  at  51  pft 
cent,  upon  that  sum,  until  A.'s  death.    .Vfw 
the  death  of  A.  her  executor  wrote  to  R, 
referring  to  the  tninsnction  ns*  a  lonn  of  moncT. 
B.,  in  reply,  o&sertcd    ihut  he  was  empiofed 
by  A.  to  purchase  an  annuity  for  her,  and 
that  lie  had  done  so.     No  purchase  of  antn- 
nuity  was  proved :— Held,  that  there  wwew- 
dencc  to  go  to  the  jurv  in  support  of  a  cvubA 
for  money  lent.     Howard  v.  Danhunj,  2  C.  a 
803.  "^ 

The  plaintiiF  lent  money  upon  the  prnmis- 
sory   notes   or  debentures,  in  the  foUoffiag 
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form: — "Tlio  Governor  and  Company  of 
Cop|M!r  Miners  in  En^ylnnd.  Incor|K>rated  by 
royal  charter.  Capital  One  million.  No. 
5,252.  5002.  London.  On  the  15tli  July, 
1950,  the  GoTemor  and  Company  of  Copper 
Miners  in  England  promise  to  pay  to  U.  J. 
Bntboven,  Esq.,  or  order,  at  the  banking- 
hoQse  of  Messrs.  D.,  H.,  K.  &  Co.,  600Z.,  value 
received,  and  further  to  pay  to  the  bolder  of 
the  warrants  annexed,  on  presentment  as  they 
fall  due,  interest  on  tlio  500/.,  at  the  rate  of  5/. 
per  cent,  per  annum.  Given  under  the  com- 
mon seal  of  the  corporation,  this  15th  day  of 
July,  1845.  By  order,  J.  McDonnell.  W. 
Inglis,  secretary."  When  the  seal  of  the  cor- 
poration was  affixed  to  these  documents,  there 
was  a  blank  left  for  the  name  of  the  payee. 
At  the  time  of  depositing  them  with  the 
phiintiff,  the  defendant  filled  up  the  blanks 
with  the  words  ^^Enthoven  or  order,"  and 
indorsed  them  **H.  J.  Enthoven."  Annexed 
to  each  note  or  debenture  were  warrants  or 
coupons  for  the  interest  due  half-yearly  in 
respect  of  each.  As  each  half-yearly  amount 
sf  interest  was  paid  the  corresponding  war- 
rant or  coupon  was  detached,  and  given  up 
to  the  company.  The  company  having  failed 
in  payment  of  a  lialf  yearly  installment  of  the 
interest,  the  plaintiff  gave  the  defendant 
notice  of  the  default,  and  demanded  payment 
of  him,  and  afterwards  brought  an  action  upon 
the  debentures.  At  the  trial,  he  produced  the 
debentures,  with  the  warrants  or  coupons 
annexed,  and  also  one  of  the  warrants  or 
coupons  detached.  The  former  were  respect- 
ively stamped  with  a  12s.  Od.  note  stamp,  the 
latter  was  unstamped: — Held,  that  the  in- 
struments were  not  promissory  notes,  and 
consequently  M'ere  not  properly  stamped ;  but 
that  inasmuch  as  they  were  void  instruments, 
by  reason  of  the  blank  therein  at  the  time  of 
sealing,  they  were  admissible  on  the  counts 
for  money  lent  and  interest,  for  the  purpose 
of  showing  that  they  were  worthless.  En- 
tkaoen  v.  HoylSy  13  C.  B.  878;  10  Jur.  272;  21 
L.  J.,  O.  P.  100— Exch.  Cham. 

IL  Fob  Monet  Paid. 
1.   When  the  Action  lies,  in  General. 

Request  or  use  of  defendant] — An  action 
lies  to  recover  money  paid  for  another  at  his 
request.     AfHnlfrooh  v.  HM,  2  Wils.  809. 

But  the  plaintiff  must  prove  some  authority, 
either  express  or  implied,  from  the  defendant, 
to  make  the  payment  on  his  account.  Tappin 
V.  BraUer,  1  C.  &  P.  1 12— Hullock. 

The  action  will  not  lie,  when  the  money 
has  been  paid  against  tho  express  consent  of 
the  party  for  whose  use  it  is  supposed  to  havo 
been  paid.     Stokss  v.  Leieis,  1  T.  R.  20. 

An  action  for  money  paid  is  maintainable 
in  every  case  in  which  tliere  hns  been  a  pay- 
ment of  money  by  the  plaintiff  to  a  third 
party,  at  the  request  of  tho  defendant,  with 
an  undertaking,  express  or  implied,  to  repay 
the  amount,  and  it  is  immaterial  whether  the 
defendant  is  relieved  from  a  liability  by  the 


payment  or  not.     Brittain  v.  TJot/dy  14  M.  A 
W.  702:  15  L.  J.,  Exch.  43. 

In  order  to  maintain  an  action  for  money 
paid,  it  is  not  necessary  that  tiie  defendant 
should  be  relieved,  by  the  payment,  from  a 
liability  to  a  third  person.  Lewis  v.  Campbell^ 
8  C.  B.  641;  14  Jur.  396;  19  L.  J.,  C.  P. 
180. 

The  plaintiff,  a  stock  broker,  at  the  de- 
fendant's request  entered  into  a  contract  for 
the  purchase  of  foreign  stock,  tho  price  of 
which  he  was  ultimately,  according  to  the 
usage  of  the  stock  exchange,  compelled  to 
pay;  before  tlie  settlin^j  dny  the  defendant 
informed  the  plaintiff  that  he  was  unable  to 
meet  his  engagements,  but  afterwards 
pi'omised  to  pay  the  amount : — Held,  tiiat  the 
jury  was  worranted  in  finding  that  the  pay- 
ment was  made  at  the  defendant's  request. 
Pawle  V.  Gun,  0  Scott,  280 ;  4  Bing.  N.  C. 
445;  1  Am.  200. 

The  plaintiff  demised  a  house  to  the  de- 
fendant, who  agreed  to  pay  a  yearly  rent, 
clear  of  all  deductions  for  taxes  and  paru(;hial 
rates;  after  occupying  the  premises  for  some 
time,  the  defendant  quitted  them,  leaving 
claims  for  poor's  rate  and  land  tax  unpaid, 
which  the  plaintiff,. as  landlord,  was  oliliged 
to  pay: — Held,  that  he  could  not  recover  the 
amount  from  the  defendant,  l>ecause,  as  there 
was  no  original  liability  on  the  defendant  to 
pay,  it  could  not  be  said  to  be  money  paid  to 
his  use.  Spencer  v.  Parry ,  4  N.  &  M.  771; 
3  A.  &  E.  831;  1  H.  &  W.  179.  S.  P.,  Thur- 
nell  V.  Symouds^  1  C.  &  K.  44. 

A.,  being  in  want  of  some  harness,  went  to 
B.,  accompanied  by  C,  ami  ordered  some, 
C.  saying  in  A.'s  presence  that  he  would  pay 
the  money  if  A.  did  not: — Held,  th:\,t  C. 
thereby  acquired  an  authority  to  pay  the 
money  on  tne  default  of  A.,  and  that  having 
paid  it  he  was  nn titled  to  recover  it  back  from 
A.,  the  authority  not  being  shown  to  have 
been  countermanded.  Alexander  v.  Vane,  1 
M.  &  W.  511;  2  Gale,  57. 

The  drawer  of  an  accommodation  bill  cannot 
sue  the  acceptor  for  money  paid  to  his  use,  to 
the  holder  of  tho  bill,  unless  not  only  the 
money  paid  pro  tan  to  discharged  the  liability 
of  the  acceptor,  but  also  the  payment  wjis 
made  at  his  request,  either  express  or  imnlied. 
Bltdgh  V.  Sleigh,  5  Exch.  614;  19  L.  J.,  Excii. 
845. 

The  plaintiff  accepted  a  bill  for  2o/.  for  the 
accommodation  of  P.,  who  was  pressed  at  tho 
time  by  the  defendant,  a  sheriff's  otfioer,  for 
seveu  guineas,  claimed  as  bein<4  due  for 
possession -money;  F.  was  to  get  the  bill  dis- 
counted by  the  defendant  or  elsewhere,  and 
to  give  the  plaintiff  the  surplus  above  the  seven 
guineas.  He  deposited  it  with  the  defendant 
as  a  security  for  that  sum,  the  defendant 
knowing  the  circumstances,  and  that  the 
plaintiff  had  no  value  for  his  acceptance;  the 
defendant  indorsed  it  over  and  kept  the  pro- 
ceeds; the  holder  sued  the  plaintiff,  wlio 
thereupon  paid  him  the  whole  amount  of  the 
bill: — Held,  that^lie  plaintiff  had  no  right  of 
actiou   against  the  defendant  as  for  money 
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Enid  to  his  use  on  a  request  implied  by  law; 
ut  that  Ins  remedy  was  against  F.  on  an  im- 
{>licd  contract  to  imlemnify  the  plaintiff  for 
ending  him  his,  the  pluintiff^s,  acceptance. 
Anprey  ▼.  Lecy,  16  M.  &  W.  851. 

The  plaintiff  purchased  stock  which  the 
defendant  agreed  to  transfer  on  a  given  day. 
In  conseouence  of  a  rise,  the  loss  on  the  sale 
amountea  to  45Z.,  which  the  defendant  refused 
to  pay.  The  plaintiff  afterwards  paid  that 
sum  to  another  broker,  by  whom  the  transfer 
was  made:— Held,  that  the  plaintiff  could 
not  recover  in  an  action  for  money  paid,  but 
that  he  should  have  declared  on  the  contract 
with  the  defendant,  as  his  claim  was  in  the 
nature  of  unliquidated  damages.  LiglUfoot 
V.  Creed^  2  Moore,  255;  8  Taunt.  268. 

A.,  having  accepted  a  bill  drawn  upon  him 
by  B.,  for  money  lent  by  B.  to  A.,  com- 
pounded witl)  B.  and  his  other  creditors,  and 
Caid  the  composition.  An  indorsee  of  the 
ill  afterwards  sued  A.,  and  compelled  him 
to  pay  the  amount  with  interest  and  costs: — 
Held,  that  A.  might  recover  the  amount  from 
B.  as  money  paid  to  B.^s  use.  HawUy  v. 
Beverley,  6  M.  &  G.  221. 

If  the  indbrser  of  a  bill  is  compelled  by  the 
holder  to  pay  him  part  of  the  amount,  he  may 
recover  it  back  from  the  acceptor  in  an  action 
for  money  paid  to  his  use.  Pownal  v.  Fer- 
rand,  0  D.  &  R.  603;  6  B.  &  C.  439. 

A.  &  Co.  agreed  with  a  company  to  build 
for  them  two  steamships  within  a  stated  time, 
the  price  to  be  paid  by  installments;  provided 
that  if  A.  &  Co.  should  make  default  in  any 
of  the  conditions  of  the  agreement,  it  should 
be  lawful  for  the  company  to  take  possession 
of  the  ships,  and  cause  the  works  to  be  com- 
pleted by  any  persons  they  chose,  and  pay  those 
persons  such  reasonable  sums  as  agreed*  upon, 
and  that  A.  &  Co.  should,  forthwith  on  de- 
mand, pay  the  company  all  sums  so  advanced. 
Afterwards  F.  became  a  partner  in  the  firm 
of  A.  &  Co. ;  and  four  installments  having 
been  paid,  and  A.  &  Co.  not  being  able  to 
complete  the  ships,  another  agreement  was 
made  with  the  firm  of  A.  &  Co.,  including 
F.,  whereby  the  company,  in  terms  of  the 
first  contract,  agreed  to  take  possession  of  the 
ships  and  complete  them,  and  for  that  pur- 
pose to  take  into  their  employ  the  workmen 
of  A.  &  Co. ;  and  as  a  security  to  the  com- 
pany for  any  advances  they  might  make  be- 
yond the  balance  receivable  by  A.  <&  Co.,  it 
was  agreed  that  the  company  should  have  a 
lien  for  such  balance  upon  certain  shares  of 
A.  &  Co.  in  the  company.  The  company 
having  proceeded  with  the  works,  and  for 
that  purpose  made  large  advances: — Held, 
that  they  could  not  forthwith  recover  such 
advances  by  action  against  the  firm  of  A.  «& 
Co.,  including  F.,  for  money  paid,  there  be- 
ing no  liability  to  repay  uiitil  the  ultimate 
balance  was  ascertained,  and  then  only  after 
demand.  Boyal  Mail  Steam  Packet  Company 
▼.  Acraman.  2  Ezch.  569. 

A  defendant  became  surety  for  tlra  due 
payment  by  one  M.  of  '*ali  such  sums  of 
money  as  Jie,  M.,  should  from  time  to  time 


become  indebted  to  the   pLuntiiF:*  for 
which  should  bo  8U|iplic(l  to  liitn  by  ilttm  is 
the  course  of   thoir  busincsss^    when  aad  m 
such    sum    or   sums  c»f     m«»ncy   slioold  i^ 
spectively  become  due  and     payable;  at  the 
ezpirntioa  of  the  credit  ^yea  /or  the  sse 
goods,  according  to  the  usual  coarse  of  ]«- 
ness  of  the  plaintiffs.'*  The  course  o5  iWBBeti 
proved  was  for  the  plaintiffs  to  draw  upn  jl 
at  two  months  from  the  first  of  each  raoark, 
for  the  amount  of  coids  delivered  durii^tb 
preceding  month.     One  of    tlieae  luiis  b^ 
coming  duo  in  tlie  hands  of    third  pema^ 
and    being    dishonored,     M.     w^ent    to  -tkt 
plaintiffs,  and  tcl.*iu((  them    that  lie  faotl  adS 
funds  enough  by  80/.  to   take    up  the  btU, 
asked  them  for  a  loan  of  that  sain   to  e^tJak 
him  to  do  so,  and  obtained    fn»m  then  « 
check   for  80Z.,  with    whirli     and    his  um 
moneys  he  paid  the  bill : — Held,  that  this  «sf 
in  substance  a  failure  by  M.  duly  to  pay  f« 
the  goods,  and  not  a  mere  lortn  to  htm:  sad 
consequently  that  the  plaintiffs  were  entitled 
to  recover  the  80/.  from  the  defendant.  J^sMf 
V.  Phelps,  2  Scott,  N.  R.  504 ;    2  M.  &  6.  3(ML 

Leasehold  property  was  bequeatbrd  to  tbe 
tcstator^s  wife  for  life,  aud  afterwards  to  tiM 
defendant  for  the  residue  of  tlie  term.    Tiie 
wife  entered  with  the  assent  of  the  e3Cf!eator, 
and  after  her  death  the  defendant  entered, 
and  continued  in  possession  for  fifteen  ytais. 
when  the  leaseholds  were  sold.     No  duty  w» 
ever  paid  on  the  legacy  till  after  the  sale, 
when  ten  per  cent,  on  the  value  of  the  laaff- 
holds,  ana  ten  per  cent,  on  the  amount  of 

Erofits  received  by  the  defendant,  were  pud 
y  the  executor: — Held,  that  the  cxccatar 
was  entitled  to  recover  from  the  defeodtut, 
as  money  paid,  the  whole  duty  paid.  ZM  ▼. 
Pyne,  18  Q,  B.  000;  13  Jur  609;  IS  L  J., 
Q.  B.  27d. 

B.,  requiring  an  advance  of  501.  to  p»r  the 
stamp  duty  on  a  patent,  and  S.  bcin<;  willisg 
to  lend  him  that  sum  if  A.  Wf»uld  beooine 
surety  for  it,  A.  wrote  as  follows;—'*//^ 
will  get  his  friend  S.  to  advance  the  SOL  for 
the  completion  of  the  patent,  I  will  give  bim 
or  S.  the  50^.  on  the   patent   bein<r  btindcd 
over  tome."    The  50/.  was  accordingly  ad- 
vanced by  8.,  and  the  patent  wa.s  afterwards 
tendered  to  A.,  but  he  declined  to  accept  it; 
and  8.  having  sued  him  for  and  recovered  tlw 
50/.,    ho   brought  an   action   against  B.  i^^ 
money  paid  to  his  use: — Held,  that  A.  w» 
entitled  to  recover  the  50/.,  and  that  the  re- 
fusal of    the  judge  to  put  it  to  the  jarf. 
whether  the  money  was  advanced  by  S.  f«r 
the  joint    purpose   of  A.    an<l    B.,  did  not 
amount  to  a  misdirection,  inasmuch  as  it  was 
a  payment  for  the  use  of  the  defendant  solely. 
Pelly  v.  Sidnei/,  5  C.  B..  N.  8.  679;  5  Jur, 
N.  8.  793;  28  L,  J.,  C.  P.  182. 

Payment  by  plaintifi^  in  general.]— One  of 
the  makers  of  a  joint  and  seve:^*  note,  «ff«f 
it  had  become  due,  gave  his  bond  to  tlN 
holder  for  the  amount,  but  before  the  dim- 
mencement  of  the  action  no  money  had  ^"^ 
paid  upon  the  bond:— Held,  that  until lioiud 
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Ul.  money  upon  the  bond,  he  could  not 
&int;A>ii.i  an  action  for  money  ])ai(U  in  order 
reoo^cr  contribution  o^^ainst  any  oi  the 
^^T  makers  of  tho  note.  Maxwell  v.  Jameton, 
S.   <&  A.  51. 

Xr  A  )3arty  giv^cs  a  promissory  note  for  the 
eV>^  o:f  another,  which  the  creditor  accepts 
I  payment,  it  is  a  payment  of  money  to  the 
cl>^«>r*s  use,  and  may  be  recovered  as  such. 
iarclaf/  v.  (Jooch^  3  Esp.  571 — Kenyon. 

Tlio  plaintiff,  an  occupier  of  lands,  having 
K2en  sued  by  the  vicar  for  tithes,  gave  up  the 
>cciii>ation,  and  quitted  the  parish  durin;^  die 
>rogix3ss  of  the  suit;  upon  which  the  defcnd- 
i\wt    iibdcrtook  to    inaemnify  him   from  all 
costs    of  the  suit,  if  ho  would  suffer  tho  de- 
fondant  to  defend  in  his,  tho  plaintitf^s,  name. 
TYie   vicar  having  succeeded  in  the  suit,  tho 
phi  In  tiff  ^s  attorney  paid  him  the  costs  incurred 
before  as  well  as  after  tho  defendant's  promise 
of  iiidemnity.     The  plaintiff  afterwards  gave 
his      attorney    a    promissory    note    for    tho 
axnoant   of  the  costs  so  paid,  but  which  was 
not    paid  at  maturity,  when  he  sued  the  de- 
fendant on  his  promise: — Held,  that  thepay- 
\iient  of  such  costs  by  tho  plaintiff's  attorney 
was  equivalent  to  a  payment  by  tlie  plnintiff 
himself,  as  the  attorney  might  be  considered 
his   agent  for  tho   purpose  of  making  such 
payment.     Adams  v.  Dansey^  4  M.  &  P.  245; 
G  Uing.  506. 

As  to  payments  made  by  agents  or  brokers, 
— see  Principal  and  Aoent;  by  partners, — 
see  Pabtnebship. 

Pa3riae&t8  made  on  distresses.] — Where  a 
man  by  compulsion  of  law  is  obliged  to  pay 
a  debt,  he  has  a  remedy  against  those  who 
by  law  were  bound  to  pay,  but  did  not.  Exall 
v.  PaHridge,  8  T.  R.  808;  3  Esp.  8. 

The  goods  of  a  stranger  on  the  premises  of 
another  were  distrained  by  the  landlord  for 
tho  rent  in  arrear,  and  the  stronger  was 
obliged  to  pay  the  rent  to  redeem  them :  — 
Held,  that  tne  stranger  might  maintain  an  ac- 
tion for  money  paid  to  tho  use  of  the  original 
lessees,  who  were  bound  by  their  covenant  to 
the  landlord,  although  some  of  them  had,  to 
tho  knowledge  of  tho  plaintiff,  before  he 
placed  his  goods  on  the  premises,  assigned 
their  interest  to  one  of  their  co-lessees,  who 
was  in  the  exclusive  possession  at  the  time. 

An  under-tenant,  whose  goods  are  dis- 
trained and  sold  by  the  original  landlord  for 
rent  due  from  his  immediate  tenant,  cannot 
immediately  maintain  an  action  against  him 
for  money  paid ;  for,  on  the  sale  under  tho 
distress,  tho  money  paid  by  the  purchaser 
vested  in  the  landlord  in  satisfaction  of  the 
rent,  and  never  was  the  money  of  the  under- 
tenant.   Moore  v.  Pyrke^  11  East,  63. 

A  tenant  under  a  lease  cannot  maintain  an 
action  on  an  implied  promise  for  money  paid 
under  a  distress  by  a  superior  landlord,  being 
excluded  by  the  express  contract.  Tho 
remed?  is  on  tho  covenant.  Scfileriker  v. 
ifoar^/5  D.  &  R.  747  «  B.  &  C.  789;  1  C.  & 
P,  178. 
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A  tenant,  8hf»rt1y  after  hr;  ha'l  pii  I  haif-n- 
year's  rent  to  his  Ian- 1  lord.  <l  i^-  ..»  La'lv-dav 
preccdinp:,  \vaj»  (tnlliul  ii|)'»;i  hy  the  ngrnt  of 
the  gnmnil  landlord  for  ^■r<»unil  r»  iii  due  pre- 
viously to  Lndy-day,  and  which  tho  landlord 
lind  refused  to  pay: — Held,  ihat  the  payment 
of  such  ground-rent  hy  the  tenant  was  nut  a 
voluntary  payment,  nlthouj»h  the  agent  of 
the  ground  landlord  pfuve  him  time  for  that 
■purpose.  Carter  v.  Carter,  2  M.  &  P.  733; 
5  Bing.  406. 

By  an  act  for  draining  lands  in  Lincoln,  it 
was  declared,  that  tho  taxes  to  bo  charged 
and  assessed  by  virtue  of  the  same  shotdd  be 
paid  by  the  tenants  of  the  lands  charged  with 
the  same,  who  might  deduct  and  retain  the 
same  out  of  the  rents  jmyable  to  their  respect- 
ive landlords;  and  als(^  that,  in  cose  of 
neglect  to  pay,  the  tax  might  bo  levied  by 
distress  on  tho  goods  and  chattels  which 
should  1)0  found  on  the  lands  charged  with 
the  tax  in  arrear;  and  that,  if  the  same  should 
be  untenanted,  or  no  sufficient  distress  c^iuld 
be  found,  tho  lands  and  grounds  chargeable 
should  remain  as  a  security  for  the  payment, 
and  might  be  taken  possession  of,  and  let  in 
discharge  of  the  tax.  Wlicre,  tliercfore,  a 
tenant  had  quitted  lands  liable  to  a  drainage 
tax  under  this  act,  and,  after  ho  had  left,  the 
collector  levied  the  tax  in  arrear  upon  prop- 
erty which  he  had  left  in  the  possession  of  tlic 
succeeding  tenant: — Held,  that  tho  tenants  to 
be  charged  with  the  tux  were  those  in  whose 
time  tho  tax  accrued  dtic,  and  not  the  tenant 
for  the  time  being;  and,  therefore,  that  tho 

{)laintiff  might  maintain  an  action  against  the 
andlord  for  money  paid  to  his  use.     Dawson 
V.  Lintoiu  1  D.  &  U.  117;  5  B.  &  A.  521. 

A.  and  B.  were  under-lessees,  at  distinct 
rents,  of  separate  portions  of  premises,  the 
whole  of  which  was  held  under  one  original 
lease  at  an  entire  rent.  A.,  having  pud  tho 
whole  rent  under  a  threat  of  distress,  brought 
an  action  against  B.  to  n*cover  the  proportion 
of  rent  due  from  him,  as  for  money  paid  to  his 
use:— Held,  that  the  action  wa^  not  maintaina- 
ble. Hunter  V.  ITunt,  1  0.  B.  300;  9  Jur.  375. 
Tho  plaintiff  umler  a  bill  of  sale  seized 
goods  on  the  ileTendant's  premises,  and  with 
his  knowledge,  but  without  any  express  re- 
quest, allowed  them  to  remain  there  until 
rent  became  duo.  The  landlord  having  dis- 
trained them,  the  plaintiff  paid  the  rent  and 
expenses: — Hold,  that  this  was  not  n  compul- 
sory payment  by  tiie  plaintiff  of  a  debt  «>f 
tho  defendant,  for  his  benetit  or  at  his  implied 
request.  England  v.  Marstleny  1  L.  R.,  0.  P. 
529;  12  Jiir.,  N.  S.  703;  31  L.  J.,  C.  l\  230; 
14  W.  U.  050;  14  L.  T.,  N.  S.  405. 

As  to  recovering  back  monoy  paid  on  dis- 
treas,— see  this  title.  III.,  2. 

Paymonts  by  sheriffs.] --N'o  cause  of  action 
can  aris'j  out  of  a  brjach  of  duty;  therefore, 
if  an  officer  permits  a  prisoner  to  go  at  largo 
on  his  pro  Iliac  to  pay  the  del)t,  and  in  conse- 
quence ho  is  himself  obliged  to  pay  it,  he 
cannot  recover  the  monev  from  tho  debtor. 
Pitcher  v.  Dalle j,  8  East,  \li. 
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If  a  sheriff  voluntarily  pennits  an  escape,  I 
and  is  afterwards  obliged  to  pay  the  debt,  he 
may  maintain  an  action  for  money  paid  against 
the  debtor.     Morru  v.  Berhdey^  8  £a8t»  172, 
n. ;  Peake,  144,  n. 

A  sherifTs  officer,  who  discharges  a  debtor 
on  payment  of  the  sum  sworn  to,  and  is  after- 
wards obliged  to  pay  the  residue  .of  the  debt, 
inay  recoTer  it  from  the  debtor  as  money  ])aid 
to  his  use.  Cordron  v.  MoMarene^  Peake,  143 
— BuUer. 

An  action  will  not  lie  upon  an  implied 
promise  to  repay  a  sheriff  the  expenses  in- 
curred in  seizing  and  keeping  possession  of 
goods  under  a  fi.  fa.  at  tno  request  of  the 
party  suing  out  the  writ,  although  they  were 
not  sold  on  account  of  his  refusing  to  give  an 
indemnity  against  the  claims  of  third  persons. 
BUkeY,  Baoeloek,  3  Camp.  374— Ellenborough. 

Payment  of  ezpensaa  of  baU.] — Where  a 
person  becomes  bail  above  for  another,  he  is 
entitled  to  recover  all  the  expenses  to  which 
he  has  been  put  by  reason  of  it,  and  may, 
therefore,  recover  his  expenses  in  sending 
after  the  principal  to  take  him,  in  order  to 
render  him ;  but  not  the  expenses  of  a  suit 
improperly  defended.  Fisher  v.  Fallowa,  5 
Esp.  171 — EUenborough. 

And  not  for  trouble  and  loss  of  time  in  go- 
ing to  a  place  to  become  bail.  Reason  v. 
Wirdnam,  1  C.  &  P.  434— Parke. 

And,  primil  facie,  the  charges  of  the  bail 
for  putting  in  bail  above  are  due  from  the 
bail  to  the  sheriff.  Hector  v.  Carpenter^  1 
Stark.  190— Ellenborough. 

A.  entered  into  a  recognizance  of  bail,  for  B. , 
on  the  removal  by  certiorari  of  an  indictment 
for  conspiracy  from  the  Central  Criminal  Court 
to  the  Queen^s  Bench.  B.  was  convicted,  and 
the  recognizance  was  estreated  for  the  non-pay- 
ment of  the  prosecutor's  costs: — Held,  that 
A.  might  maintain  an  action  against  B.  as 
upon  an  implied  indemnity.  Jime»Y,  Orchard^ 
16  C.  B.  614;  1  Jur.,  N.  S.  036;  24  L.  J.,  C. 
P.  229. 

The  court  will  not  interfere  in  a  summary 
way,  upon  the  breach  of  a  parol  promise  to 
8ave  boil  harmless.  BedL  v.  Lanastaff,  2  Wils. 
871. 

An  action  will  not  lie  on  a  promise  to  bail 
to  render  a  defendant,  according  to  the  course 
of  practice,  made  by  a  third  person,  when  the 
bail  are  proceeded  against  pending  a  writ  of 
error.     Bayley  v.  Tucker,  2  K.  R.  458. 

2.  For  ContrHnition, 

Between  oo-oontractora.] — Qencrally,  one 
joint  contractor,  who  pays  money  for  another 
under  an  equitable  claim,  may  recover  it  from 
the  other  as  money  paid  to  bis  use.  Button 
T.  EyrCy  1  Marsh.  603;  6  Taunt.  289. 

But  in  all  cases  of  partnership  in  illegal 
transactions,  one  partner  cannot  recover  back 
money  paid  for  tiie  other,  unless  he  has  re- 
ceived express  directions  for  such  payment. 
WMv.  Brooke,  3  Taunt.  11.  And  see  Simp- 
ton  V.  BloMy  2  Marsh.  542;  7  Taunt.  246. 


Two  of  three  personft  who  were  jointly 
severally  bound  in  a  bond  of  indeninity 
the  sheriff,  in  a  matter  in  which  tlicy 
severally  interested,  cannot,  after  having  pii^'.  1 
the  whole,  join  in  an  action  ogainsft  tac  t!ilniL 
for  contribution.  KUbyy,  SUd^  5  £sp.  194- 
Ellenborough. 

The  plaintiff  and  defendant  entered  ioto  a 
joint  and  written  contract  with  the  owner  tA 
a  vessel  to  supply  her  with  colooial    prodiux 
at  Jamaica  by  a  given  time,     Xhe  cootracs 
not  being  complied  with,  the  owoer  made  a 
demand  on  the  plaintiff  alone,  who  agreed  l» 
refer  the  amount  of  the  damage  sustained  br 
such  owner  to  arbitration,  without  the  kumrj- 
edge    or   consent    of    tlic  defendant.      The 
arbitrator  having  awarded  a  certmn   sam  w 
be  duo  to  the  owner,  the  ])IaintilT  paid  tke 
amount,  ond  brought  an  nction   for  mnncj 
paid  against  the  defendant  for  a    moictv: — 
Held,  that  he  was  entitled  to  recover.     Ar- 
neU  v.  Mlnoty  4  Moore,  340. 

Where  the  plaintiff  and  the  defend  ant  wnr 
two  of  a  committee,  appointed  at  a  vatiy 
meeting,  for  the  puri>ose  of  prosccuting^  nais- 
ances  on  the  waste  lands  and  Vix^Uwars  M 
the  ])arisli,    which  committee  appointed  aa 
attorney,    who  pr(>secute<l   and    oUfained   a 
verdict,  and  afterwards  sued  the  ploistfiT  Ux 
his  bill  of  costs,  which  was  rcferrod   to  arbi- 
tration, and  233^.,  witii  costs  of  the  arti<«, 
were  awarded  against  the  plaintiff: — Held, 
that  ho  might  maintain  an  action  against  the 
defendant  for  contribution.     llolme»  ▼.  J^U- 
liameofiy  6  M.  &  S.  158. 

Four  persons,  who  had  acted  as  direcien 
of  a  projected  company,  being  sued  for  deHr 
contracted  on  account  of  the  roncern^  jointly 
retained  an  attorney  to  defend  them  on  per- 
sonal responsibility: — Held,  that  one  of  tkt 
four,  who  had  paid  the  attorney's  bill,  wai 
entitled  to  sue  the  others  for  contribation. 
Edger  v.  Kimpp,  6  Scott,  N.  R  707 ;  1  D.  A 
L.  73;5M.  &a.  763. 

A.,  B.  and  C,  by  an  agreement  in  writin*^. 
hired  premises  of  D. ;  the  premises  so  hired 
were  intended  to  be,  and  were  used  for  the 
purposes  of  a  company,  of  which  A.,  B.  so^ 
C.  were,  at  the  time  of  the  contract,  commit- 
tee-men; rent  was  for  some  time  paid  by  the 
company,  but  ultimately  became  in  arrear; 
whereupon  D.  sued  A.,  B.  and  C.  upon  ibe 
agreement;  B.  and  C.  suffered  judgment  bj 
default,  and  D.  recovered  the  amount  of  Ibe 
rent  and  costs  against  A. : — IleM,  that  A. 
was  entitled  to  sue  B.  and  C.  for  contribatioo; 
and  that  his  remedy  against  B.  was  not 
affected  by  the  circumstance  of  B.*s  haTing 
ceased  to  be  a  member  of  tlie  committee  be- 
fore the  accmi  ng  of  the  rent  in  respect  of 
which  the  action  was  brought.  B^uUer  t. 
Peploe,  0  C.  B.  493. 

The  right  to  enforce  contribotion  between 
joint  makers  of  a  promissory  note  by  an  m- 
tion  is  not  affected  by  the  fact  that  the 
makers  were  copartners  together  witli  oih«YS, 
and  that  the  note  was  )r;iven  to  secure  moaey 
raised  for  the  purposes  of  the  partnership. 
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8ed!pciek  y.  Daniell,  3  n.  &  N.  810;  27  L.  J., 
Exch.  116. 

Joint  tort  feasors.] — If  a  plaintiff  recovers 
in  an  action  of  tort  against  two,  and  levies 
tho  wiiolc  damages  on  one,  that  one  cann<)t 
recover  a  moiety  against  the  other  for  his 
contribation.  Merryweather  v.  Nixan,  8  T. 
B.  186. 

Otherwise,  where  the  recovery  against  the 
two  was  in  assumpsit.     lb. 

Bat  the  rale  that  there  is  no  contribution 
among  joint  tort  feasors,  does  not  apply  to  a 
case  where  the  party  seeking  contribution  was 
a  tort  feasor  only  by  inference  of  law,  but  is 
confined  to  cases  where  it  must  be  presumed 
that  the  party  knew  he  was  committing  an 
unlawful  act.  Pearson  v.  SkcUon,  1  M.  &  W. 
504. 

Or  the  act  is  of  an  obviously  illegal  charac- 
ter. Betts  V.  GiUfins,  4  N.  <fe  M.  64 ;  2  A.  <& 
E.  57. 

Nor  does  it  extend  to  a  case  in  which  there 
is  any  bon&  fide  doubt  whatever,  whether  in 
point  of  law  the  act  was  authorized.     lb. 

8o  also,  tho  rule  that  a  tort  feasor  cannot 
recover  upon  a  promise  to  indemnify,  made 
by  the  person  at  whose  request  the  tortious 
act  is  committed,  must  be  similarly  confined. 
lb. 

Contribution  is  indemnity,  and  the  s;imc 
consideration  that  will  support  a  promise  to 
indemnify,  will  also  support  a  promise  to 
contribute,  et  e  converse.    lb. 

Where  several  persobs  were  jointly  inter- 
ested in  a  stage-coach,  and  there  was  a  part- 
nership fund,  out  of  which  expenses  were 
first  to  be  paid,  and  tho  residue  divided 
among  them: — Held,  that  one  of  tiiem, 
against  whom  damages  and  costs  had  been 
recovered  in  an  action  brought  by  a  party  to 
whom  damage  was  done  by  the  negligent 
driving  of  the  coach,  could  not  recover  against 
another  proprietor  his  proportion  of  such 
damages  and  costs.  Pearson  v.  SkeUon,  1  M. 
&W.  504. 

Where  a  liability  arises  from  the  wrongful 
act  of  several  parties,  each  is  liable  for  all  (lie 
consequences,  and  there  is  no  contribution 
between  them,  and  each  case  is  distinct. 
depending  upon  the  evidence  against  each 
party.    AIL  Oen,  v.  Wilsonj  1  Craig  &  Ph.  1. 

Other  cases.] — Where  a  lord  of  a  manor, 
bound  by  tenure  to  repair,  has  repaired  a 
bridge,  he  may  recover  contribution  from  a 
person  who  holds  lands  which  were  parcel  of 
the  demesnes  at  any  time  while  tho  manor 
was  so  charged,  in  proportion  to  tho  value  of 
the  limds  bo  hold.  JOimes  v.  Arden,  0  N.  & 
M.404. 

Twenty  parishioners  joined  at  a  vestry  in 
signing  an  order  for  the  repairs  of  the  church, 
and  one  of  them,  a  churchwarden,  paid  the 
artificers,  but  the  rate  for  reimbursing  him 
was  quashed: — Held,  that  ho  could  nut  sue 
for  contribution  from  the  persons  who  signed 
the  order.  Lancftuter  v.  hVewer,  2  Bing.  861 ; 
0  Moore,  688.  See  Spmftt  v.  Powell^  3  Bing. 
478. 


As  to  amount  or  prp])'>rt  ion  recoverublc  as 
contribution, —sec  this  liiUs  XL,  y. 

As  to  contribution  between  |>iirtners, — see 
Partxershii»  ;  between  bureiics, — see  Suuifi- 

TY. 

3.  Amount  Jieco-erable  ;  Damages  and  Costs, 

Amount  of  compromiso.] — A  plaintiff,  as 
tho  agent  of  ibe  <lofcndant,  ordered  for  him 
goods  of  a  particular  description  and  for  a 
partiQular  purpose,  of  W.  nnd  R.,  the  defend- 
ant undertaking  to  save  tho  plaintilf  harmless 
from  the  consequences.  The  goods  were  of  a 
ditlerent  description  from  what  were  ordered, 
and  unfit  for  tho  |»urpo»c  inquired;  but  W. 
and  R.  contended  that  ihey  hod  been  misled 
by  the  misspelling  contained  in  the  order 
given  by  the  pbiintit!,  who  was  a  very  illiter- 
ate ptirson,  and  they  refused  to  take  the  goods 
back.  An  action  having  been  brought  by  W. 
and  R.  against  tiio  plaintiff  for  the  price,  and 
the  defendant  having  hnd  notice  of  the  same, 
the  plaintiff  compromised  such  action  by  re- 
turning the  goods,  and  paying  a  sum  of  money 
in  discharge  of  debt  and  costs: — Held,  that 
the  plaintiff  had  an  authority  from  the  de- 
fendant to  compromiso  such  action,  and  that 
he  could  recover  from  tho  defendant  the 
amount  so  paid.  Pcttman  v.  KMe^  15  Jur. 
38;  19  L.  J.,  C.  P.  325;  9  C.  B.  701. 

Costs  and  espenses  of  defending  suits.] — 
If  A.  defends  an  action  at  the  desire  of  B.,  in 
which  action  B.  is  concerned,  nnd  may  be 
benefited  by  the  event,  and  A.  has  a  verdict 
against  him,  B.  is  liable  to  pay  tho  expenses 
of  the  defense.  IlotCM  v.  Martiiiy  1  £sp. 
103— Kenyon. 

A  person  indemnified  cannot  charge  the 
person  indemnifying  with  the  costs  of  defend- 
ing an  action  for  a  debt  clearly  due,  unless 
authorized  by  him  to  defend.  OUUtt  v. 
lUpjyon^  M.  &  M.  400--Tenterden. 

If  money  is  piid  after  judgment  signed,  it 
cannot  be  consi  lerc.l  us  a  voluntary  payment. 
Oarratt  v.  Hooper,  I  D    P.  C.  23. 

A  declaration  stated  that  the  plaintiff,  at 
the  request  of  the  defendant,  and  upon  his 
undertaking  to  indemnify,  defended  an  action 
forthe  recovery  of  money  in  whicli  he  claimed 
an  interest;  tlisit  judgment  wtis  given  against 
the  plaintiff  for  42/. ;  and  that  lie  was  im- 
prisoned and  paid  the  money  under  a  ca.  sa. : 
— Held,  that  he  might  recover  against  the 
defendant  this  sum  under  this  count,  upon 
proof  of  the  judgment,  without  proof  of  tlio 
capias;  or  even  on  a  count  for  money  paid  tr) 
the  def(>ndant's  uso;  the  defendant  having 
taken  out  a  summons  to  bo  permitted  to  pay 
such  sum  in  discharge  of  the  plaintiff's  de- 
mand. Williamson  v.  JIenlei/y  G  Bing.  200;  3 
M.  &  P.  731. 

In  an  action  by  A.  against  B.,  B.  gave  notice 
to  C,  against  whom  B.  had  a  remedy  over, 
to  come  in  and  defend  the  action.  C  refused 
to  do  so,  but  did  not  prohibit  B.  from  con- 
tinuing the  defense.  B.  suffered  judgment  by 
default,  and  watched  the  proceedings  under 
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the  writ  of  inquiry,  putting  A.  to  the  proof 
of  his  claim.  At  the  trial  of  the  action  over 
by  B.  against  C,  the  jury  included  in  their 
Te^  Jict  the  costs  incurred  by  B.  in  the  former 
action,  no  objection  being  then  taken  by  G. 
to  the  right  of  B.  to  recover  such  costs.  The 
court  refused  to  disturb  the  verdict,  being  of 
opinion  tliat  there  was  evidence  to  go  to  the 
jury,  that  0.  had  sanctioned  the  incurring  of 
these  costs.  Blifth  ▼.  Bmithy  0  M.  &  G.  405 ; 
6  Scott,  N.  R  190. 

If  A.  has  accepted  three  bills  for  the  ac- 
commodation of  B.,  and  is  obliged  to  pay 
them,  and  also  to  pay  the  costs  of  two  actions 
brought  upon  two  of  them: — Held,  that  A. 
cannot,  in  an  action  ngainst  B.,  recover  the 
amount  of  the  costs  of  the  two  actions,  if  his 
declaration  contains  only  the  common  money 
counts;  but  that  to  recover  these  costs,  he 
should  declare  specially.  Seaver  v.  Seaver^  0 
C.  &  P.  673— Denman. 

A  plaintiff  having  accepted  a  bill  for  the 
defendant's  accommodation,  defended  an  ac- 
tion brought  by  the  indorsee,  and  finally  paid 
the  amount,  with  the  costs  of  the  action.  The 
plaintiff  brought  an  action  for  money  paid ; 
the  jury  was  directed,  that  if  the  defendant 
requested  the  plaintiff  to  undertake  the  de- 
fense (as  to  which  there  was  some  evidence, 
but  no  express  request  proved)  the  costs  were 
recoverable  as  money  paid  to  the  plaintiff^s 
use: — Held,  that  the  direction  was  riglit,  and 
the  costs  recoverable  under  the  count  for 
money  paid.     Oanard  v.  CoUrelly  10  Q.  B.  G70. 

—  of  pro60cating  suits.] — Where  a  party  has 
incurred  and  paid  costs  in  bringing  actions 
against  committee-men  to  recover  the  amount 
of  his  claim,  at  the  request  of  another  com- 
mittee-man, he  may  recover  such  costs  from 
the  committee-man  at  whose  instance  he  sued, 
as  for  money  paid.  BaUey  v.  Haines^  18  Q. 
B.  816;  10  L.  J.,  Q.  B.  73. 

Proportion  recoverable  as  contribution.] — 
Where  A.  and  B.  had  taken  some  pasturage 
jointly,  and  each  had  turned  his  cattle  upon 
it,  but  Jiow  many  each  liod  turned  was  not 
shown;  and  A.  having  paid  the  whole  rent: 
— ^Held,  in  an  action  for  half  the  sum  so  paid 
by  A.,  that  the  jury  was  not  warranted  in 
finding  that  the  share  of  each  was  a  moiety. 
Sharpe  v.  Cummings,  2  D.  &  L.  504;  0  Jur.  G8; 
18  L.  J..  Q.  B.  10--B.  C— Pattesou. 

Differences  and  disputes  liaving  arisen  be- 
tween the  trustees  and  managers  of  a  cliapel 
as  to  the  conduct  of  B.,  one  of  the  trustees, 
and  an  information  having  been  filed  in  the 
Court  of  Chancery  at  the  relation  of  all  the 
trustees  (except  B.)  against  B.  and  another 
person,  praying  an  account  against  B.,  in 
respect  of  such  part  of  the  trust  funds  as 
baa  come  into  his  hands;  and  U.  having  by 
his  answer  charged  the  relators  with  a  breach 
of  trust  in  their  management  of  the  trust  funds, 
an  order  was  made,  with  the  consent  of  all 
parties,  that  the  cause  and  all  matters  in  differ- 
ence should  be  referred,  the  arbitrator  to  have 
full  authority  over  the  costs  of  the  suit  and 
reference.    The  order  expressly  provided,  that 


the  death  of  any  of  the  parties  dicmld  wi 
operate  as  a  revocation  of  the  aHiitni'ort 
authority;  but  that  his  award  slioald  be 
delivered  to  the  personal  rcprcsentatircs  ctf 
the  deceased  party  or  parties.  Darin*  tke 
reference,  one  of  the  relators,  being  a  party 
thereto,  died,  and  afterwards  tlie  iirbitiKer 
made  his  award,  and  thereby  dirertrd  that 
the  costs  of  the  reference  siiould  be  bOTceaaid 
paid  by  til e  parties  by  whom  tliej  weie  i»- 
eurrcd.  The  plaintiff,  who  was  one  of  tbe 
rclatots.  paid  the  solicitor,  vrbo  had  beea 
retained  for  them  in  the  conduct  of  the  reier- 
encc.  Ids  bill  of  costs,  and  brought  an  artka 
for  money  |)aid  ai^ainst  the  executois  «f  cht 
deceased  relator  for  his  pro|K)rtion  c*f  theootft 
incurred  after  his  death,  induding^  ttieooezi 
of  the  award: — Held,  that  the  executora  were 
liable  in  such  action  for  their  testator's  pro- 
portion of  the  costs  of  the  reference  incnrtt/ 
after  his  death,  and  also  the  costs  of  tbeaovl 
Prinr  V.  IlcrnbroWy  8  M.  &  W.  873. 

Where  two  or  more  members  of  a  pro- 
visional commiit<H3  jointly  enter  into  a  coa- 
tract  with  a  third  party,  and  one  of  them  n 
C(»mpellc<l  to  pay  more  than  his  just  sbaie  of 
a  debt,  he  may  maintain  an  actir»n  agaiis* 
his  co-con tnictors  to  recover  contribotioa  ia 
respect  of  the  amount  overpaid  by  hi^o- 
Bastard  v.  Havoes,  2  El.  &  BL  287;  17  Jar. 
1154;  22  L.  J.,  Q.  B.  443. 

In  order  to  determine  the  aliquot  part  of 
the  whole  amount  which  each  co-contractor 
is  to  contribute  in  such  a  case,  the  number  at 
the  persons  who  originally  entered  into  tbt 
contract  must  be  looked  to,  and  not  the 
number  of  persons  jointly  liable  to  !»  sacii» 
contractors  at  the  time  when  the  plaiatif  is 
the  iiction  paid.     lb. 

By  agreement  between  the  plaintilF,  of  tb« 
one  |)art,  and  the  defendants,  of  the  other  port, 
ditlcrences  between  them  were  referred  to 
arbitration;  the  costs  of  the  refereoce  tod 
award  to  be  in  the  discretion  of  the  arbitrator. 
The  arbitrator,  after  finding  a  sum  due  fn>iB 
the  defendants  to  the  plaintiff,  awarded  tint 
the  costs  of  the  reference  and  award,  inclttdiog 
compensation  to  the  arbitrator,  should  be 
borne  as  follows;  that  is  to  say,  one  nKuety 
by  the  plaintiff,  and  the  other  moiety  by  the 
defendants.  The  pluintitf  took  up  thcavard, 
and  paid  the  whole  costs  of  it: — Held,  ibit 
ho  could  not  recover  a  moiety  of  the  costs  as 
money  paid  for  the  use  of  the  defeudaots. 
Bates  v.  Townley,  2  £xch.  152 ;  12  Jur.  606; 
19  L.  J.,  Exch.  BOO. 

IIL  For  Monet  Uad  and  RfiCBivcn. 
1.   General  Principles. 

Nature    of   the    action,    gsDeraUy.j—Tbe 

action  for  money  had  and  received  is  a  libenl 
action,  in  which  the  ivirty  waives  all  ^»^?^, 
trespasses,  and  damages.  Anon.,  LoHf,  ^. 
The  doctrine  that  the  action  for  moni^ytiad 
and  received  is  an  equitable  action,  must  bo 
looked  r)n  as  exploded.  MiHer  v.  AHu^  3 
Kxch.  70U;  13  Jur.  431. 
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oney  paid  by  A.  to  B.  upon  a  condition 
;kl.oh  has  not  been  complied  with,  cannot  be 
covered  as  money  received  to  A. 'a  use. 
ctrcLingham  y.  AlUn^  5  C.  B.  708;  17  L.  J., 
.   X».  198. 

.A.  11  action  for  money  had  and  received  will 
ot;  lie  wliere  the  plaintiff  upon  the  same 
"stoaaction  vould  bo  liable  to  a  cross-action 
>  recover  damages  to  an  equal  amount. 
tinhpson  v.  Swatij  3  Camp.  201 — Ellen- 
K>roagh. 

nrbe  action  will  lie  for  the  assignee  of  a 
.-espoadcntia  bond;  the  obligor  having  be- 
roreband  engaged,  by  an  indorsement,  to  pay 
tlie  same  to  any  assignee.  Fenner  v.  Meares^ 
2  ^W.  Bl.  1260. 

Privity  of  contract  necessary  to  sustain 
action.] — An  action  for  money  had  and  re- 
ceived will  not  lie  against  a  mere  money 
\>earer,  to  recover  the  money  ho  has  received 
and  paid  over.  CoUb  v.  Wright^  4  Taunt. 
213  ;  2  Rose,  110. 

A.  paid  a  sum  of  money  into  a  banker's 
hands,  for  a  specific  purpose,  and  the  bankcr^s 
clerk,  by  mistake,  paid  the  money  to  B. : — 
Held,  that  A.  could  not  maintain  an  action 
against  B.  to  recover  it  back.  Rogers  v.  Kelly ^ 
^  Camp.  123 — Ellen  borough. 

But  if  A.  remits  money  to  B.  to  pay  C,  and 
B.  promises  C.  to  pay  it  to  iiim,  0.  can  main- 
tain an  action  against  B.  for  money  hnd  and 
received.  Lilly  v.  /foy«,  1  N.  &  P.  20;  6  A. 
&E.  548;  2H.  &  W.  338. 

The  defendant  was  an  office-keeper  of  an 

Exeter  and  London  coach,  and  servant  to  C, 

n  proprietor  at  Exeter,  where  the  office  kept 

by  tlie  defendant  was.     The  defendant  from 

time  to  time  made  up  accounts  of  the  shares 

of  profits  due  to  the  several  proprietors,  and 

sent  them  to  those  parties,  taking  the  money 

from  a  bulance  of  O.^s  which  he  had  in  hand. 

On  one  occasion,  the  defendant  sent  to  the 

plaintiff,  a  proprietor,  a  packet  purporting  to 

contain  232.  which  was  due  to  him,  but  in 

reality  containing  20/.   only.     The  plaintiff 

sued  the  defendant  for  8/.  had  and  received 

to  his  use:— Held,  that  he  was  not  liable, 

there  being  no  privity  of  contract  between 

him  and  the  plaintiff;  and  tliat  bo  was  not 

precluded  from  this  defense  by  having  told 

the  plaintiff  (after  action  brought),  that  he, 

the  defendant,  had  had  the  23/.  of  C,  and 

sent  it  to  the  plaintiff  and  debited  C.  with  it. 

Baioell  V.  Bait,  2  N.  <&  M.  881 ;  5  B.  &  Ad. 

504.    See  Stephens  v.  Badcoek,  3  B.  &  Ad.  354. 

The  defendant  chartered  a  ship,  K.,  at  a 
certain  rate  per  week,  to  bo  paid  every  four 
"weeks  in  advance.  On  the  second  payment 
becoming  due,  K.  received  from  the  plaintiff, 
through  \phom  bo  had  sub-chartered  the 
ship  to  B.,  a  check  for  half  the  amount  due, 
payable  to  the  order  of  the  defendant,  upon 
the  terms  that  K.  should  inform  the  defend- 
ant thut  the  advance  was  inailc  in  considera- 
tion that  the  ship  should  be  allowed  to  per- 
form the  charter.  K.  paid  the  check  to  the 
defendant,  but  omitted  to  inform  him  of  the 
terms  on  wliicli  it  had  Ix*cu  given,  and  he  had 


no  notice  of  them,  and,  the  remaiader  of  the 
money  being  unpaid,  the  defendant,  who  had 
obtained  cash  for  the  check,  stopped  the 
ship: — Held,  that  an  action  for  money  had 
and  received,  to  recover  the  amount  of  the 
check,  was  not  maintainable  by  tlie  plaintiff 
against  the  defendant,  as  there  was  no  privity 
between  them,  and  that  the  action,  if  any, 
ought  to  have  been  brou>rht  by  K.  Watmn 
V.  RusselL,  3  B.  &  S.  35;  0  Jur.,  N.  8.  240; 
81  L.  J.,  Q.  B.  304:  7  L.  T..  N.  S.  528; 
afiirmed  on  appeal,  5  11.  <&  S.  008;  34  L.  J., 
Q.  B.  03;  13  W.  U.  231— Exch.  CMmm- 

When  a  bill  of  exchange,  payable  at  the 
house  of  A.,  had  been  presented  there  for 
payment,  and  dishonored,  and  the  acceptor 
on  the  following  day  remitted  a  sum  to  A. 
for  the  pur|)osii  of  paying  that  bill  and 
anotiter;  and  A.  in  answer  stated  th;it  the 
bill  had  been  dishonon>d,  but  added,  that  the 
money  received  should  be  carried  to  the  ac- 
ceptor's account,  and  afterwards  paid  the 
other  bill: — Held,  that  the  holder  of  the 
originnl  dislionored  bill  could  not  maintain 
an  action  against  A.  for  money  had  and 
received,  unless  some  agreement  had  taken 
place  between  them.  Yates  v.  BeU^  3  B.  <& 
A.  343. 

The  assignees  of  a  bankrupt  gave  B.,  their 
solicitor,  a  check  for  the  amount  of  the  bill 
of  costs  of  A.,  the  petitioning  creditor  (who 
was  his  own  solicitor);  B.  offered  to  pay  A. 
the  full  amount  of  tho80  costs,  provided  that 
he  would  engage  in  the  receipts  that  the  costs 
should  be  afterwards  liable  to  taxation;  A. 
refused  to  give  such  engagement,  and  re- 
quested B.  to  pay  out  of  the  same  some  com- 
missioners' fees  included  in  the  bill: — Held, 
that  no  promise  arose  upon  the  offer,  tlie 
terms  of  which  were  not  acceded  tf);  and 
without  the  promise  there  was  no  privity  of 
contract  to  suppoH  un  action  for  money  had 
and  received.  Durron  v.  Jlu^tnd,  1  N.  & 
M.  728;  4B.  &  Ad.  Cfl. 

A  legacy  having  been  left  to  the  plaintiff, 
the  defendant,  who  acted  as  agent  for  the 
executor,  stated,  in  a  letter  to  a  third  party, 
that  he  would  remit  the  plaintiff's  legacy  in 
any  way  the  latter  miglit  suggest.  He  after- 
waids  paid  24Z.  to  the  plaintiff,  having  de- 
ducted 0^  17«.  Qd.  for  his  trouble  and  expen- 
ses, and  afterwards  sent  him  an  account, 
stating  the  reason  of  the  deduction  :-T-Held, 
that  the  plaintiff  was  not  entitled  to  recover 
this  sum  in  an  action  for  money  had  and 
received.  Barlow  v.  Browne^  16  M.  &  W.  120; 
16  L.  J.,  Exch.  63. 

As  to  recovery  of  money  received  from  third 
persons  to  use  of  plaintiff, — see  this  title, 

m.,  6. 

When  action  lies  for  foreign  money 
and  aeourities.] — An  action  for  money  had 
and  received  will  not  lie  to  recover  the  value 
of  foreign  securities  paiil  to  tho  defendant, 
where  it  appears  that  he  had  no  opportunity 
of  converting  such  securities  into  British 
money.     M^LaeJilan  v.  Eeans,  1  Y.  &  J.  380. 

But  a  debt  incunx^d  in    foreign  coin   ib 
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recoverable  as  for  lawful  money  of  Great 
BritaiD.  UaHfujUn  v.  MaemorriSy  1  Marsh. 
83;  5  Tauut.  228. 

—  to  try  title  to  land  or  profits.] — The  rule 
of  law,  that  the  title  to  land  cannot  be  tried 
io  an  action  for  money  had  and  received, 
does  not  apply  to  cases  where  only  the  past- 
gone  rents  of  lands  nre  in  question.  Money- 
penny  V.  Brutow,  2  R.  &  M.  117.  S.  P., 
Newwme  v.  Graliam,  10  B.  &  C.  234. 

An  action  for  money  had  and  received  will 
not  lie  by  one  tenant  against  his  co-tenant 
who  has  received  mora  than  his  share  of  the 

Eroflts.     Thomas  v.    Thomas^  5  Exch.  28;  1 
1.,  M.  &  P.  229;  14  Jur.  180;  19  L.  J.,  Exch. 
175. 

—  to  try  the  right  to  offices.] — An  action 
for  money  had  and  received,  to  recover  fees, 
was  introduced  in  lieu  of  an  assize.  Boyter 
V.  Dodneorth,  6  T.  R.  681. 

Money  given  to  A.,  and  claimed  by  B.,  as 
perquisites  of  office,  cannot  be  recovered  by 
B.  unless  such  perouisites  are  known  and  ac- 
customed fees.    Io. 

It  will  not  lie  by  the  nominee  of  a  perpetual 
curacy  for  the  profits  thereof,  against  one  who 
was  in  possession,  and  claimed  likewise  to  be 
curate.     Potodl  v.  MUlbavk,  1  T.  R.  899,  n. 

But  it  does  lie  in  the  case  of  a  donative, 
because  the  party  is  in  full  possession  imme- 
diately on  the  nomination.  Bex  v.  Chester 
{BUJiop),  1  T.  R.  396,  403. 

Where  the  plaintiff  and  defendant,  both 
claiming  to  act  as  clerks  to  the  justices  of  a 
division,  agreed  to  leave  the  dispute  to  tlie 
determination  of  third  parties,  who  directed 
that  the  defendant  should  act  in  the  office, 
and  divide  his  fees  with  the  plaintiff: — Held, 
that  an  action  might  be  maintained  to  recover 
the  moiety  of  the  fees  received,  and  that  the 
defendant  could  not  allege  that  he  was  legally 
entitled  to  all  the  fees'.  Boland  or  Bowland 
V.  Hallj  1  Scott,  539;  1  Hodges,  111. 

Where  a  corporation,  under  a  claim  that  a 
particular  office  was  vacant,  or  that  it  had 
been  abolished,  had  for  some  years  wrongfully 
received  the  fees  payable  to  tiie  holder  of 
such  office : — ^Held,  that  an  action  for  money 
had  and  received  might  be  brought  against 
the  corporation;  for,  as  it  would  be  absurd  to 
suppose  that  a  corporation  would  contract 
under  seal  to  refund  money  which  they 
chiVned  to  be  their  own,  the  necessity  of  the 
case  required  such  a  remedy.  JJall  v.  Swar^ 
sea  (Mayor,  cfcc),  D.  &  M.  475;  5  Q.  B.  520; 
8  Jur.  213;  13  L.  J.,  Q.  B.  107.  See  Shou- 
bridge  v.  Olark,  12  C.  B.  335. 

2.  Money  Paid  under  Oampulsionj  Presavre,  or 
Extortion;  and  other  Payments  not  Voluntary, 

Money  paid  under  compulsion  of  law,  in 
general.] — A  voluntary  payment  of  an  illegal 
demand,  the  party  knowing  the  demand  to  be 
illegal,  without  an  >  immediate  and  urgent 
necessity  (as  to  redeem  or  preserve  his  person 
or  goods),  is  not  t  he  subject  of  an  action  for 


money  had  and  received.     Fulhatn  v. 

6  Esp.  26,  n. — Kenyon. 

Where  money  has  been  paid  under  tli^ 
pulsion  of  legal  process,  which  is  afterwards 
discovered  not  to  have  Ixjcn  due,  the  i«aftf 
cannot  recover  i  t  back.     Marriott  v.  Rrmj4&t, 

7  T.  R.  269 ;  2  Esp.  546. 

But  an  action  lies  to  recover  back  nio«ey 
which  has  been  obtained  by  compulsion  Guder 
color  of  process,  by  an  excels  i»f  nuthoritTy 
ulthough  it  has  been  paid  o?cr.  Sna^dssi  r. 
Davis,  1  Taunt.  359. 

Where  money  lias  been  paid  under  eai|i?;I- 
sion  of  legal  process,  the  |>arty  payinjj  itkcow- 
ing  the  cause  of  action  for  which  tlie  praces 
was  sued  out  before  he  paid  the  moncr,  acd 
there  being  no  fraud  on  the  i>art  of  thc^Bver. 
the  money  so  paid  cannot  be  ret-overcd  b^ck, 
although  it  may  afterwards  be  discoveretl  t« 
have  been  not  reallv  due.  Hamlet  v.  Ri^ari- 
son.  2  M.  &  Scott,  811;  0  Bing.  644. 

Where  a  party,  sued  on  a  claim  which  Ve 
knows  to  be  unfounded,  pays  it  v«ilantari?/ 
and  with  notice,  it  is  not  recoverable;  ^ 
cannot  recover  it  back,  though  at  tlie  tinne  be 
pays  it,  he  declares  he  pays  it  withoat  pre- 
judice  to  his  right  to  reco?er.  Sah»  v. 
M'KinaUy,  1  Esp.  279— Kenyon. 

If  one  person  obtains  possession  of  go^ 
intrusted  to  another,  to  be  sold  it  i 
fixed  price,  and  at  the  time  when  the  goods 
are  to  be  delivered,  or  the  price  accouut^  Ux 
refuses  to  do  either,  and  the  pers^on  to  wiHia 
they  were  intrusted,  being  threatened  vith 
an  action,  pays  the  fixed ^price  to  the  owner, 
such  person  may  recover  against  him  wl^o 
took  possession  in  an  action  for  moocj  hid 
and  received.  Longehamp  v.  Kenny,  1  Doagl. 
137. 

Money  levied  by  a  regular  execution  uivlcr 
a  judgment,  valid  on  the  face  of  it,  caunoc  be 
recovered  back  on  the  ground  that  judgmfDC 
was  signed  or  elocution  issued  f  mudulcDtlj 
for  the  whole  sum  named  in  the  jndgineot, 
when  part  hod  been  already  paid.  Jk  MtdiM 
V.  Grove,  10  Q.  B.  152;  10  Jur.  428;  15  L 
J.,  Q.  B.  287. 

When  a  man  pn^^s  more  than  he  is  boand 
to  do  by  law  for  the  |»crformance  of  a  doty 
which  the  law  snys  is  owed  to  him  for  notli- 
ing,  or  for  less  than  he  has  i)aid,  tlicre  is  n 
compulsion  or  a  concussion  in  resjiect  ot 
which  hois  entitled  to' recover  the  excess  br 
condictio  indebiti,  or  by  an  action  for  mooeT 
had  and  received.  Great  Western  Bailwy 
Company  v.  Sutton.  4  L.  R.,  U.  L.  Cos.  249- 
Willes,  J. 

Instances  of  money  paid  under  compnlston 
of  law.] — The  plaintiff,  being  a  forcignrr, 
ignorant  of  the  English  language,  was  arrested 
at  Falmouth,  soon  after  his  first  arrivnl  there 
from  abroad,  by  the  defendant,  for  10,000t 
The  defend;mt  and  plaintiff  then  signed  aa 
agreement,  by  wljich,  in  con6;ideration  of  500/. 
p:iid  by  the  plaintiff  to  the  defendant,  the 
plaintiff  was  to  be  discharged,  and  not  to  be 
again  arrested;  and  the  plaintiff  waste  put  in 
bail  in  twelve  days ;  the  sum  of  500^  was  to  be 
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'payment  in  part  of  the  writ;"  and  l)otli 
a  were  to  abide  the  event  of  the  action, 
•  <»      &0recment  containing  no   provision  for 
^^vi^xiaing  the  money  if  the  action  should  fail. 
Jli€5   plaintiff  paid  the  500^.,  and  was  released. 
» o    l:>aLil  was  put  in,  and  the  writ  was  after- 
cards  set  aside  for  irregularity.     The  ])laintiff 
l:kon  8\ied  the  defendant  fortheSOOZ., as  money 
\«3tcl   dnd  received;  and  the  jury  found  that  ho 
fecno  vw  tbat  he  had  no  claim  upon  the  plaintiff: 
2 — Held,  that  the  action  lay,  the  payment  hav- 
Vt\*2^      l^een  made  under  compulsion  of  color- 
«i.l>lo  legal  process.     Ihikede  Cadaval  v.  Culh'nSy 
4  .A..   &  E.  858;  2  H.  &  W.  64;  6  N.  &M.  824. 
A.  certificated  banknipt,  being  arrested  for 
n.    debt  provable  under  the  commission,  pnid 
the  money  under  a  protest,  stating  his  l)ank- 
riiptcy  and  certificate,  and  warning  the  sheriff 
tlisit  he  should  npply  to  the  court  to  have  the 
money  paid  back:— Held,  that  this  was  not 
Bueli  a  payment  of  money  under  legal  process, 
with  knowledge  of  the  facts,as  precluded  the 
lianlcrupt  from  recovering  back  the   money. 
I*uyne  v.  Chapman^  4  A.  &  E.  864. 

An  action  may  be  maintained  to  recover 
V>ack  money  paid  under  a  compromise,  after 
another  action  had  been  brought  for  it  by  the 
defendant  against  the  plaintiff,  and  an  inter- 
locutory judgment  had,  and  a  writ  of  inquiry 
esecutcd  thereon;  where  it  appeared  that 
tlierc  was  no  real  consideration  for  the  pay- 
ment, and  the  money  had  in  fact  been  paid 
under  a   compromise,   and  not    under   the 
juilgment  of  a  court.     Cobden  v.  Kendrickf  4 
T.  R.  433,  n.— Kenyon. 

A  party  paid  the  sheriff  the  amount  of  a 
forfeited  recognizance,  in  order  to  prevent  a 
sale  of  his  goods;  the  sessions  afterwards 
mitigated  the  recognizance  to  a  small  sum, 
for  which  alone  the  sheriff  rendered  an  ac- 
count to  the  Exchequer: — Held,  that  as  the 
sessions  were  not  authorized  in  mitigating 
the  recognizance,  the  plaintiff  could  not  re- 
cover against  the  sheriff  for  the  surplus  of  the 
money,  though  he  had  made  an  express  prom- 
ise to  repay  it.     IIayne»  r.  Hayton,  7  B.  &  C. 
293;3C.  &P.  631. 

Pending  an  ejectment  by  A.  against  B.,  A. 
was  served  with  notice  of  B.^s  intention  to 
sue  for  certain  statutable  penalties  incurred 
by  A.    An  arrangement  was  made,   under 
which  the  ejectment  was  discontinued,  and 
B.  received   from  A.  50Z.  towards  the  costs 
of  B.^s  defense  in  that  action: — Held,  that  A. 
might  recover  back  the  50Z.  as  money  received 
by  B.  to  A.^s  use,  if  the  jury  found  that  sum 
was  paid  with  reference  to  and  by  coercion 
of  the  tlireatened  penal  actions,  and  not  to 
have  been  paid  voluntarily,  and  with  refer- 
ence to  the  ejectment  only.     Unicin  v.  Leaper, 
IM.  &  G.  747;  4  Jur.  1037;  1  Drink.  3. 

Guardians  of  a  poor-law  union  indicted  the 
plaintiff  for  disobeying  an  order  of  sessions 
for  maintenance  of  a  bastard.  Before  trial, 
he  oflfcred  a  compromise,  and  the  clerk  to  the 
guardians  on  their  behalf  agreed  with  him  for 
a  sum  on  account  of  costs  and  maintenance, 
which  he  paid,  and  the  indictment  was 
dropped.  Afterwards,  the  plaintiff  discovered 


that  tlie  order  of  sessions  was  defective  and 
void,  and  lie  iminght  an  action  against  the 
clerk  for  money  htid  and  rcceivctl : — Hi'ld, 
that  the  clerk  was  not  liable,  having  done 
nothini;  in  the  piosccution  beyond  preferring 
the  indictment;  and  that,  if  the  compromise 
was  illegal,  the  plaintiff,  being  in  pari  delicto 
with  the  other  parties  ofTending,  could  not 
sue  them  for  the  money  which  he  hud  paid. 
Ooodall  V.  Ijnondes,  0  Q,  B.  40  i;  9  Jur.  177. 

A  sheriff  seized  goods  in  the  possession  of 
S.,  to  satisfy  a  ti.  fa.  issued  against  him  upon 
a  judgment  of  nonsuit  for  07^.  S.  had  pre- 
viously conveyed  all  his  estate  and  effect**  to 
H.,  by  a  deed,  whicli,  it  was  contended,  was 
fraudulent  and  void  against  creditors;  and 
H.  gave  notice  to  the  sheriff's  officer  not  to 
sell,  and  derannded  the  goods.  The  officer 
refused  to  deliver  them  up,  except  on  pay- 
ment of  07/.  (the  additional  30/.  beingclaimed 
for  poundage,  expenses,  &c.),  which  the  per- 
son sent  by  II.  to  demand  the  goods  ))aid 
under  protest.  The  sheriff,  bein«;  ruled  to 
return  tho  writ,  returned  that  he  liad  levied 
of  the  goods  and  chattels  of  the  phi  in  tiff  S. 
the  sum  of  07/.  In  an  action  brouglU  by  S. 
against  the  sheriff  to  recover  back  the  30Z, : — 
Held,  that  it  was  not  necessary  to  prove 
a  tender  of  the  G7/.  Scarf e  v.  IlaJifax^  7  M. 
&  W.  283. 

Held,  however,  that  it  was  a  question  for 
the  jury,  and  ought  to  have  been  left  to  them, 
whether  the  money  p:ud  to  redeem  the  goods 
was  the  money  of  S.  or  not;  and  that,  if  it 
was  not,  he  was  entitled  to  recover;  and  that 
the  -sluriff  was  uot  estopped  by  his  return 
to  say,  that  the  excess  licyond  the  67/.  was 
notthecioncy  of  S.     lb. 

The  defendant  having  recovered  judgment 
against  II.  on  the  25th  of  April,  lodged  with 
the  sheriff  a  ti.  fa.  The  sheriff  neglected  to 
execute  the  writ  unti!  the  11th  May,  when  he 
seized  the  goods  of  II.,  and  assigned  them  to 
the  defendant  by  a  bill  of  sale,  which  stated, 
the  consideration  to  be  250/.,  paid  by  the  de- 
fendant to  him.  lie  then  returned  the  fl.  fa. 
Before  the  seizure  the  defendant  had  notice  of 
an  act  of  bankruptcy  committed  by  H.  before 
the  25th  of  Af)ril,  upon  which  a  fiat  issued  in 
August,  and  assignees  were  appointed,  who 
recovered  from  tlio  sheriff  the  value  of  the 
goods  seized,  whereupon  he  brought  an  action 
to  recover  back  the  money  so  paid: — Held, 
first,  that  although  no  money,  in  fact,  passed, 
the  plaintiff  and  defendant  were,  as  between 
themselves,  in  the  same  situation  as  if  the 
plaintiff  had  sold  the  goods  to  the  defendant, 
and  received  the  money.  Standish  v.  liosSy  8. 
Exch.  527;  10  L.  J.,  Exch.  185. 

Held,   secondly,  that  though   the   money 
was  not  the  plaintiff's,  still  he  was  entitled 
to  recover,  since  it  was  money  which  he  ought 
to  have  received  as  soon  as  he  had  been  com- 
pelleil   by  the  owner  to  pay  for  the  goods* 
seized.     ///. 

Held,  thirdly,  that  the  plaintiff  was  not  es- 
topi>ed,  by  his  return,  from  saying  that  the* 
then  title  of  the  debtor  was  defeat^  by  mat- 
ter subsequent.     Ih, 
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Held,  lastly,  that  the  monry  Imvinji  b?cn 
pcdd  by  the  plain tilT,  in  ignoranrc  of  the  facts, 
ho  was  entitled  to  recover  it  buck,  althou^^h 
tho  defendant  could  not,  in  every  respect,  be 
placed  in  stiitu  ouo.     lb. 

B.*8  goods  hau  been  assigned  to  trustees  for 
the  benefit  of  creditors.  While  the  goods 
were  in  the  possession  of  the  trustees,  a  slieriflTs 
officer  entered,  and  claimed  the  goods,  under 
a  fl.  fa.,  but  made  no  seizure;  and  the  trust- 
ees remained  in  possession  of  the  goods, 
until  a  messenger  took  possession  under  a 
fiat  of  bankruptcy  issued  against  B.  After- 
wards thesheritiTsofidccr  broke  open  the  door, 
made  an  inventory  of  the  goods,  and  threat- 
ened to  sell.  Tiie  assignees  of  B.  having 
thereon  paid  under  protest  tho  amount  of  tiie 
levy: — Held,  that  the  payment  was  not  volun- 
tary, and  might  be  recovered  back.  Valpy 
V.  Manletj,  1  C.  B.  604;  0  Jur.  452;  14  L.  J., 
C.  P.  204. 

Money  paid  under  a  diatross.] — Where  a 
party  threatened  with  a  distress  for  rent  pays 
money  where  he  might  legally  have  defended 
himself,  it  is  not  a  payment  by  compulsion, 
and  can  neither  be  recovered  back  nor  set  off 
against  another  demand.  Knibba  v.  Hall,  1 
Esp.  84 — Ken  yon. 

And  this  action  will  not  lie  to  recover  back 
money  paid  for  the  release  of  cattle  damage 
feasant,  though  the  distress  was  wrongful. 
lAndon  ▼.  Hooper,  Cow  p.  414. 

Where  goods,  distrained  by  the  plaintiff, 
lire  delivered  by  him  to  the  defendant  on  his 
promising  to  pay  tho  rent,  an  acsion  for  money 
iiad  and  received  will  not  lie  for  the  value  of 
the  goods,  though  the  defendant  does  not  pay 
the  rent.     Leery  ▼.  Gowlaon,  4  T.  R.  (>87. 

Where  a  broker  who  distrained  on  a  tenant 
for  rent  was  requested  not  to  sell,  and  prom- 
ised his  charges  in  consideration  of  such  for- 
bearance, and  time  was  given  and  the  charges 
paid,  but  the  tenant  objected  to  tho  amount 
•of  the  charges: — Held,  that  this  was  not  a 
T-oluntary  payment;  and  that  if  the  charges 
-were  irregular,  tiiey  might  bo  recovered  back. 
HilU  V.  Street,  5  Bing.  37;  2  M.  &  P.  90. 

A.  tenant  to  B.  received  notice  from  C,  a 
mortgagee  of  B.^s  term,  that  the  interest  was 
in  anear,  and  requiring  payment  to  her,  B.,  of 
ihc  reat-due.  A.,  notwithstanding  the  notice, 
paid  the  rent  to  B.  (under  an  indemnity, 
which  turned  out  to  be  unauthorized),  and 
'^vas  afterwards  compelled  by  distress  to  pay 
t  he  amount  over  to  C. : — Held,  that  the  pay- 
ment to  B.  was  a  voluntary  payment  with  full 
Jmowlcdge  of  the  circumstances,  and  therefore 
not  recoverable  back.  Higga  v.  Scott,  7  C.  B. 
•63. 

Where  cattle  arc  distrained  as  damage 
feasant,  the  owner  cannot,  without  tendering 
amends,  pay,  under  protest,  an  excessive  sum 
demanded  for  damage,  and  recover  the 
amount  as  money  received  to  his  use.  Gnl- 
liver  ▼.  CoseM,  1  C.  B.  788;  9  Jur.  COG;  14  L. 
J.,  C.  P.  215. 

If  a  sufficient  tender  is  made  before  the 
distress,  the  remedy  is  replevin  or  trespass; 


if  after  the  distress  (and  before  the  impooa^- 
ing),  detinue.     lb. 

SVhcre,  rent  being  in  arrear.  tlie  lanul-i?! 
takes  goods  of  the  tenant  ns  a  distress  aad 
claims  more  than  the  amount  of  such  £&rrcan: 
and  the  tenant,  in  order  to  rc;:»ain  paase&si>.m 
of  the  goods,  pays  the  nmoimt  deinandc*!,  be 
cannot  afterwards  maintain  an  action  tore- 
cover  back  the  money  so  p:ud  by  himxncscesi 
of  the  amount  reail?  due.  Glf/nn^.  Th&^oK 
llExch.  870;  2  Jur.,  N.  8.  378;  25  L  J., 
E.xch.  125— Exch.  Cham.  8.  P.,  FtcrA  r. 
Phaiips,  2  Jur.,  N.  S.  1109— Excii.  Cham. 

In  order  to  rciuler  the  detention  of  tbe 
goods  in  such  a  case  unlawful,  the  teoBt 
must  tender  the  rent  really  doc.      75. 

A  landlord  who  has  sold  his  tenants  gnodf 
under  a  distress  for  rent  is  not    liable  A^ 
money    had    and   received,  at    the    suit  of 
tho  mortgagee  of  the  goods,  i  o  recover  tl* 
overplus   money  in  the  land  lord *s   UaadSy  tht 
projK'r  remedy   being  by  an   action  again< 
him   for  not  paying  over  the  overplus  to  tiie 
sheriff,  pursuant  to  2  Will.    &  J^I.,  ses^.  1,  c 
5,  ».  2.      Yates  v.  EaatiOUiMl,  0  Excli.  80o;  2J 
L.  J.,  Exch.  S03. 

A  landlord  «>r  a  bailiff  who  has  distnuBcd, 
even  if  not  bound  (jis  semble  he  is),  to  restore 
goods   rcinaiuing   uns«»ld  to  Ihc  |>remia»<« 
which  he  distrained  them,  is  at  liberty  to«io 
so,  and  his  doing  so  will  not  be  a  convci^ioo, 
even  althour^h   they   arc   the  goinls  of  tUinl 
parties,   and  the   bailiff  has    had   notice  of 
this   from   them,   after  the  iraptmnding,  aed 
has  promised  to  act  on  the  notice,  boCfi  as  to 
goods  unsold  and   tho    suri)lus  proceeds  uf 
goods  sold,  for  such  a  promise  does  not  im- 
pose any   duty  on  the  Ixiiliff  todcliwr  the 
goods  to  the  right  owner,  neither  will  itsus- 
ttiin  an  action  to  recover  the  surplus  procee«J* 
of  the  goods  sold.     Kcam  v.  Wright,  21L& 
N.  527;  27  L.  J.,  Exch.  50. 

A  purchaser  of  a  leasehold  interest,  enter- 
ing into  possession  before  executioa  of  ai 
assignment,  is  entitled  to  sue  the  vcodor  foi 
money  paid  to  the  landlord  under  a  distress 
for  rent  accruing  due  before  entry.  Gregory 
V.  Stanway,  2  F.  &  P.  300— Martin. 

A  declaration  alleged  that  the  plaintiff  was 
tenant  to  tho  defendant  of  a  house,  and  tbe 
defendant  wrongfully  distrained  for  arrears  of 
rent  on  goods  of  the  plaintiff  of  much  greater 
value  than  the  arrears  and  of  the  charges  of 
tho  distress  and  appraisement  and  sale,  al- 
tlipugh  part  of  the  goods  was  of  sufficient 
value  to  have  satisfied  the  arrears  and  cluirges, 
and  thereby  made  an  unreasonable  distress 
contrary  to  the  statute.  There  was  a  sccord 
count  for  money  had  and  received.  Tlie  ])bin- 
tiff,  before  tho  distress^  had  assigned  tlic 
goods  seized  to  trustees,  for  the  benefit  of  l>i* 
wife.  The  plaintiff,  his  wife,  and  one  of  sucli 
trustees  resided  in  the  house.  The  sum  of 
9/.  was  in  arrear  f<jr  rent,  when  the  defendant 
distrained  for  18/,  for  rent  in  arrear  an«l  ilio 
costs,  and  seized  good^  to  the  value  of  lOOt 
The  piaiuiiff  offered  to  pay  OZ.  and  costs  ami 
charges.  This  offer  was  refused,  and  the 
mniK'V  distrained  for,  and  cost3  and  ehargct 
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were  paid  under  protest.  The  plaintiff  suf- 
fered annoyance  from  these  proceedings: — 
Held,  that  the  dcclanition  disclosed  a- good 
cause  of  action,  and  that  there  was  sufficient 
eviOcnce  of  an  interest  in  the  goods,  on  the 
part  of  the  plaintiff,  to  go  to  the  jury  in 
respect  of  the  first  count;  and  that  the  plaint- 
iff was  entitled  to  recover  the  excess  of  the 
money  paid  under  protest,  and  damages  for 
the  annoyance  which  he  had  suffered.  Fell 
V.  WkUaker,  41  L.  J.,  Q.  B.  78;  7  L.  R.,  Q. 
B.  laO;  20  W.  a  817;  25  L.  T.,  N.  S.  8S0. 

As  to  recovery  for  money  paid  on  distress, 
as  paid  to  use  of  another, — see  tliis  title,  XL,  1. 

Moaey  paid  on  claim  of  lien  or  pressure.] — 
Money  paid,  as  the  only  means  of  recovering 
possession  of  property  to  which  a  party  is 
entitled,  constitutes  a  compulsory  payment, 
and  may  be  recovered  bock.  Shaw  v.  Wood- 
eoek,  9  T>.  &  R.  880;  7  B.  &  0.  73. 

If  a  man  buys  property  which  is  in  the 
hands  of  a  third  person,  who  sets  up  an  un- 
founded claim,  and  who  will  not  deliver  un- 
less that  cl.iim  is  paid,  and  the  purchaser 
several  months  afterwards  goes  and  pays  the 
demand,  he  is  bound  to  give  notice  to  the 
seller;  and  if  he  does  not,  he  cannot  recover 
the  money  so  paid  from  the  seller.  Betan  v. 
WaUra,  3  C.  &  P.  520— Best. 

An  action  will  lie  to  recover  bnck  money 
paid  to  release  goods  wrongfully  detained  on 
a  claim  of  lien.  Ashnwle  v.  Wainwrighty  2  G. 
&  D.  217;  2  Q.  B.  837;  6  Jur.  720. 

Goods  had  been  delivered  to  a  carrier  to  be 
carried,  without  any  bargain  as  to  the  price; 
the  carrier  refused  to  give  them  up  at  the  end 
of  the  journey  without  payment  of  a  certain 
sum  for  the  carriage,  which  the  plaintiff  paid 
under  protest;  the  plaintiff  then  brought  an 
action  for  money  had  and  received,  and  de- 
livered a  bill  of  particulars,  stating  that  the 
actitm  was  brought  to  recover  the  whole  of 
the  sum  or  such  part  as  was  an  overcharge ; 
the  jury  found  that  a  smaller  sum  than  that 
demanded  and  paid  was  due: — Held,  that  a 
tender  of  the  smaller  sum  was  not  necessary  to 
enable  the  plaintiff  to  maintain  the  action. 
lb. 

A  leaso  was  about  to  bo  granted  to  the 
pliuntiff,  to  which  it  was  necessary  that  C. 
should  be  a  concurring  party.  The  attorney 
of  the  proposed  lessors  applied  to  him  for 
that  purpose,  and  the  defendant,  as  0.*s  at- 
torney, answered  the  application,  requiring 
certaiu  documents  to  bo  furnished ;  for  which 
business  the  defendant  had  a  claim  on  C. 
It  was  ultimately  agreed  that  C.  should  con- 
cur in  the  lease,  on  the  terms,  as  the  defend- 
ant contended,  that  all  the  past  costs,  as  well 
as  those  to  be  occasioned  by  his  joining  in 
the  lease,  should  be  paid  by  the  lessors;  as 
the  plaintiff  contended,  that  the  latter  costs 
only  should  be  paid.  The  lease,  having  been 
engrossed  and  executed  by  the  lessors,  was 
sent  to  the  defendant  to  j^rocure  C.^s  execu- 
tion ;  the  defendant  sent  an  account  of  his  costs 
against  0.  to  the  attorney  of  the  lessors,  who 
complained  of  the  amount,  on  which  the  de- 


fendant said  that  G.  should  not  execute  un- 
less that  amount  was  p  lid.  The  attorney  of  the 
lessors,  after  tendering  a  smaller  sum  to  the 
defendant,  paid  him  the  larger  sum  under 
protest,  for  the  pViintiff,  to  obtain  possession 
of  the  lease: — Held,  flvitan  action  to  recover 
the  overphis  was  rightly  brought  by  the 
plaintiff  against  the  defendant,  although  the 
latter  merely  actetl  asC.'s  attorney,  and  that 
such  action  wns  maintainable.  Smithy.  Sleap^ 
12  M.  &  W.  585. 

A. mortgaged,  with  a  proviso  for  repayment, 
and  a  covenant  for  ronveyancc  at  the  costs 
and  charges  of  the  mortgnijor.  Upon  notice 
to  repay  the  sum  borrowed,  the  mortgagor's 
solicitor  sent  the  solicitors  for  the  mortgagee 
a  draft  reconveyance,  which  was  approved  by 
them;  but  they  refused  \o  redeliver  up  the 
title-deeds  unless  their  bill  of  costs  was  paid. 
One  of  the  charges  in  the  bill  was  in  respect 
of  the  reconveyance;  the  others  arose  ex- 
clusively from  the  relation  of  the  mortgagee 
and  the  defendants,  as  client  and  solicitor. 
In  an  action  by  A.  to  recover  the  money  so 
paid: — llild,  first,  that  the  defendants  were 
not  entitled  to  withhold  the  deeds  from  the 
mortgagor.  Wake/ield  v.  JVV<pi//*,  C  Q.  B. 
276;  8  Jur.  7J)r,;  13  L.  J.,  Q.  B.  253. 

Held,  secondly,  that  the  mortgagor  might 
maintain  this  action  against  the  defendants, 
for  money  extorted  under  duress  of  his  goods, 
and  paiil  by  him  under  protest  to  the  de- 
fendants for  their  own  benelit.     lb. 

The  attorney  for  a  mortgagee,  who  had 
advertised  a  sale  of  the  mortgaged  property, 
under  a  power  reserved  to  him  for  non-pay- 
ment of  interest,  having  extorted  from  the 
administratrix  of  the  mortgigor  money  ex- 
ceeding the  sum  due  for  principal,  interest 
and  costs,  luider  a  threat  that  ho  wouhl 
proceed  with  the  sale  unless  his  demand  were 
complied  with: — Held,  that  the  administra- 
trix might  recover  it  as  money  had  and  re- 
ceived. Close  V.  P/iipps,  7  M.  &  G.  580; 
8  Scott,  K  R.  381. 

Deeds  of  the  plaintiff  were  placed  by  A.  in 
the  hands  of  the  defendant,  her  attorney,  and 
upon  application,  A.  declined  to  give  any 
information  about  them  unless  upon  payment 
of  a  sum  of  money  which  she  claimed  to  be 
due  to  her  from  the  person  who  had  devise<l 
to  the  plaintiff's  wife  the  property  to  whieh 
the  deeds  related,  and  ultimately  referred  the 
plaintiff  to  the  defenrlant.  lie  also  refused 
to  give  them  up;  and  the  plaintiff,  in  order 
to  obtain  them,  paid  the  amount  claimed, 
saying  nt  the  same  time  to  the  defendant, 
**You  shall  hear  of  this  again:" — Held,  that 
this  was  not  a  voluntary  payment,  and  that 
the  amount  was  recoverable  iis  money  hafi  and 
received.  Oates  v.  Hudson^  0  Exch.  340;  20 
L.  J.,  Exch.  284. 

A  testator  gave  to  A.  ''  all  my  interest  and 
claim  on  household  property  in  W.,  on  which 
I  have  a  mortgage  of  1,500?."  At  the  time  of 
his  death,  debts  were  due  in  respect  of  ro- 
palrs  done  in  his  lifetime  to  tlio  mortgaged 
premises;  these  we-e  paid  by  the  executrix:  — 
Held,  that  she  was  uut  entitled  to  Ix)  reim- 
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burscd  by  A.  the  sums  so  'paid.  The  execu- 
trix having  compelled  A.  to  pay  her  the 
interest,  and  the  debts  above  mentioned,  be- 
fore she  would  give  up  the  title-deeds  of  the 
mortgaged  premises  to  him: — Held,  that 
(assuming  the  executrix  to  have  assented  to 
the  bequest)  A.  wns  entitled  to  recover  back 
the  amount.  OUthon  v.  Gibbon^  13  C.  B.  205; 
17  Jur.  410;  22  L.  J.,  C.  P.  181. 

A  mortgagee  having  agreed  to  assign  his 
security  on  payment  of  principal,  interest, 
and  costs,  made  a  claim  for  costs  to  which  he 
was  not  entitled.  The  assignee,  on  the  mort- 
gagee refusing  to  execute  the  assignment  on 
any  other  terms,  by  the  direction  of  the  mort- 
gagor, paid  the  sum  claimed  under  protest: — 
Held,  that  the  mortgagor  might  recover  the 
excess,  not  as  money  paid  under  duress,  in  the 
strict  legal  sense  of  the  term,  but  as  a  pay- 
ment made  involuntarily  under  undue  pres- 
sure. Fraser  ▼.  Pendlebury,  81  L.  J.,  0.  P. 
1 ;  10  W.  n.  104. 

Held,  also,  that  the  mortgagor  was  not 
estopped  from  setting  up  this  claim  by  a 
recital  in  the  assignment  to  which  he  was  a 
party,  that  the  sum  paid  was  due  for  princi- 
pal, interest  and  costs;  for  a  recital,  although 
an  estoppel  upon  the  parties  to  the  deed, 
where  the  matter  of  the  deed  itself  is  in  dis- 
pute, is  not  so  in  a  matter  which  is  collateral 
to  the  main  object  of  the  deed.     I  b. 

The  legal  estate  in  lands  being  vested  in 
trustees,  and  the  plaintiff  equitably  entitled 
to  the  rents,  by  his  direction  a  tenant,  holding 
under  the  trustees,  paid  his  rent  to  the  de- 
fendant in  discharge  of  an  annuity  claimed  by 
the  latter  as  charged  upon  the  land ;  and  the 
plaintiff  sought,  by  an  action  for  money  had 
and  received,  to  recover  back  the  money  so 
paid : — Held,  that  he  was  not  entitled  to  sus- 
tain the  action.  Leader  v.  Leader^  6  Ir.  U.,  C. 
L.  20— C.  P. 

Overcharges  by  railway  companies.] — 
Where  a  railway  company  exacted  from  a 
carrier  more  than  they  charged  to  other  car- 
riers, for  the  conveyance  of  goods  for  him  on 
their  line,  in  breach  of  their  acts  of  parliament : 
— Held,  that  the  sums  thus  obtained,  being 
payments  not  made  voluntarily,  but  in  or- 
der to  induce  the  company  to  do  that  which 
they  were  bound  to  do  without  requiring 
such  payments,  were  recoverable  back  as 
money  had  and  received.  Parker  v.  Great 
Western  Bailtoay  Company^  7  M.  &  Q.  253;  7 
Scott,  N.  R.  835;  8  Jur.  194: 

The  Bristol  and  Exeter  Railway  and  Great 
Western  Railway  are  continuous  lines,  but  are 
worked  by  independent  companies,  and  by 
their  acts  of  parliament  are  bound  to  charge 
all  persons  under  the  same  circumstances  for 
the  carriage  of  goods,  &c.  By  the  scale  bills 
issued  by  each  of  the  companies,  certain  sums 
were  specified  as  the  charges  for  the  carriage 
of  goods,  where  the  goods  were  to  be  col- 
lected and  delivered  by  the  companies,  and  a 
smaller  sum  was  specified  as  chargeable  where 
the  goods  were  to  be  collected  and  delivered  by 
the  parties  themselves.  A  carrier  sent  certain 
goods,  which  he  had  undertaken  to  collect 


and  deliver  on  his  own  account,  br  tbe  BzB- 
tol  and  Exeter  Ruihvay  Comp:i»j,  to  be  cs- 
ried  up(m  both  lines  of  railway:  Imt  h> 
objecteil  to  the  charges  as  being  c^ceas^ 
and  paid  the  whole  amount  claimcil  ooder 
protest: — Held,  first,  tliat  he  was  entitkd  t& 
recover  back  the  amount  so  paid  in  excesd  of 
what  was  a  fair  and  reasonable  a^t^x^ 
although  be  had  not  made  any  tender  t*f  aay 
specific  sum  as  a  fair  and  reasonable  €!»▼§?&. 
Parker  v.  Bristol  and  Exeter  Jiailita^  Com- 
pany, 0  Exch.  702;  6  Railw.  Cas.  776. 

Held,  secondly,  that  the  whole  sum  90  paM 
in  excess  was  recoverable  from  the  BristcM  asd 
Exeter  Railway  Company,  although  tliej  bad 
received  a  portion  of  it  as  agents  only  of  ibe 
Grcat  Western  Railway  Company.    lb. 

The  Great  Western  l^ilway  Com  pan  r,  be- 
fore the  7  «&  8  Vict.  c.  3,  came  into  o|^ra£kia; 
was  obliged  by  the  2  &  8  Vict.  c.  27,  sl  3t 
to  charge  for  carriage  to  al\  fiersons  eqmlfr; 
but  they  charged  a  carrier  differently  froo, 
and  more  than,  the  public: — Held,  ibaK  tke 
overcharge  was  recoverable  as  money  receiTid 
to  the  carrier's  use.  Etltoards  v.  Great  We^ 
em  Uailway  Company ^  11  C.  B.  588;  21 L.  J , 
C.  P,  27. 

Money  paid  in  excess,  in  disregard  of  tte 
equality  clauses  of  railway  nct^,  can  be  jp- 
covered  back  in  an  action  for  ranne?  had  and 
received.  Great  Western  JlftUttny  Compexg 
v.  Sutton,  4  L.  R  ,  H.  L.  Cas.  220;  38  I^/., 
Exch.  177;  18  W.  R.  92.  Compare  FitMitv. 
Glasgoio  and  South-  Western  BailtBoy  Csmpas^', 
2  Macq.  H.  L.  Cas.  177. 

Illegal  fees.] — The  payment  of  illegal  fees 
cannot  generally  be  considered  as  voluntarr, 
so  as  to  ])reclude  a  plaintiff  from  recovenn? 
them  back  in  an  action  for  money  had  awl 
received.  Morgan  v.  Pahnery  4  D.  &  IL  ?33: 
2  B.  &  C.  729.  S.  P.,  Dew  v.  Parsons,  %  B. 
&  A.  502;  1  Chit.  295. 

The  plaintiff  applied  to  the  defendant,  a 
parish  clerk,  for  liberty  to  search  the  regists 
book  of  burial?*  and  baptisms.  He  told  the 
defendant  that  he  did  not  want  ccTtificit€S, 
but  only  to  make  extracts.  The  defendaot 
said  the  charge  would  be  the  same  wbetljer 
he  made  extracts  or  had  certificjites.  The 
plaintiff  searched  through  four  ycarsi,  ami 
made  twenty-five  extracts,  for  which  the  de- 
fendant charged  him  Zs,  6fl.  each,  and  hcac- 
coixlingly  paid  the  defendant  4/.  7s.  6fi.:— 
Held,  that  the  charge  for  extracts  wns  illegal  • 
since  0  &  7  Will.  4,  c.  80,  s.  3o,  only  author- 
ized a  charge  for  a  search,  and  for  a  certified 
copy;  and  that  the  payment  was  not  volun- 
tary, so  as  to  preclude  the  plaintiff  from 
recovering  back  the  excess;  and  that  the 
defendant  was  the  proper  ])erson  to  he  sued. 
Steele  v.  Williams,  8  Exch.  020;  17  Jur.  4W; 
22  L.  J.,  Exch.  225. 

When  money  is  paid  under  an  illegal  de 
mand,  colore  ofilcii,  the  i>aymcnt  can  never 
be  voluntary.     Ih. 

Upon  the  plaintiffs  claiming  as  joint  tenants 
of  four  separate  copyhold  tenements,  to  be 
admitted  by  one  admission,  the  steward 
refused  to  admit  unless  four  admittaocc  fines, 
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four  sets  of  stcward*s  fees,  and  foirr  stamps 
were  paid.  The  plaintiffs  then  clnimcd  to  be 
admitted  by  two  separate  admissions — one  to 
two  tenements,  formerly  Delabere's,  the  other 
to  two  tenements,  formerly  Edwards's — but 
insisting  on  the  riffht  to  a  single  admission. 
In  order  to  avoid  a  forfeiture,  one  of  the 
plaintiffs  was  admitted,  on  behalf  of  himself 
and  his  joint  tenant,  by  four  admissions.  On 
the  bin  of  fees  being  presented,  the  solicitor 
for  the  plaintiffs  said,'  **  I  protest  against 
them,"  but  paid  them,  delivering  a  written 
protest,  which  extended  only  to  a  claim  to  be 
admitted  by  two  admissions: — Held,  that  the 
steward  having  no  right  to  a  separate  fee 
upon  the  admission  of  each  joint  tenant,  the 
plaintiffs  were  entitled  to  recover  the  excess 
as  money  pnid  under  compulsion.  Treheme 
V.  Gardner,  5  El.  &  Bl.  913;  2  Jur.,  N.  S. 
894;  25  L.  J.,  Q.  B.  201. 

8.  Money  obtained  ly  Frattd  or  Wrong;  Waiver 

of  Tort. 

In  generaL] — If  money  has  been  obtained 
by  fraud,  an  action  for  money  had  and  re- 
ceived lies  to  recover  it  back,  to  which  it  is 
no  answer  that  the  defendant  is  really  entitled 
to  the  money,  if  his  right  to  it  depends  upon 
a  question  which  is  not  of  common  law  juris- 
diction. Crockford  v.  Winter,  1  Camp.  124— 
Eilenborongh. 

So,  if  one  recovers  money  mal&  fide,  by 
suit  in  an  inferior  court,  an  action  for  money 
had  and  received  will  lie  to  make  him  re- 
fand.  Motes  v.  MaepTurlan^  2  Burr.  1005;  1 
W.  Bl.  219. 

If  a  bill  is  filed  to  compel  the  performance 
of  a  contract  and  payment  of  money,  and  the 
defendant  puts  in  no  answer,  and  is  obliged 
to  pay  the  money,  and  he  afterwards  discov- 
ers that  he  was  deceived  in  the  contract,  he 
will  not  be  barred  from  his  action  by  having 
paid  the  money,  if  he  comes  immediately  after 
discovering  the  fraud.  Jendwine  v.  Blade,  2 
Esp.  572-  Kenyon. 

An  action  will  lie  against  an  infant,  to 
recover  money  which  ho  has  embezzled. 
BrieUno  v.  Eastman,  1  Esp.  172 ;  Peake,  223— 
Eenyon. 

Instances  of  fraud,  misrepresentation,  Ac.] 
—Where  a  party,  knowing  a  check  to  be  post 
dated,  and  that  the  drawers  were  insolvent, 
presented  it  for  payment  to  the  bankers  upon 
whom  it  was  drawn,  who,  without  knowl- 
edge of  these  facts,  paid  it,  although  they 
had  no  funds  of  the  drawers  in  their  hands 
at  the  time,  but  expected  some  in  a  few  days : 
—Held,  that  they  were  entitled  to  recover  it 
back.  Martin  v.  Morgan,  8  Moore,  035 ;  1  B. 
&B.  289;  Gow,  122. 

If  a  person  undertakes  to  procure  for 
another  an  appointment,  which  he  knows  at 
the  time  ho  is  unable  to  do,  and  receives  in 
consideration  a  sum  of  money,  to  bo  paid  back 
in  three  months  if  he  fails  in  his  under- 
taking, the  other  person  mny  immediately 
commence  an  action  to  recover  it  back,  with- 


out waiting  till  the  end  of  the  three  months. 
llogan  v.  Shee,  2  Esp.  622— Kcnyon. 

A  sale  of  goods  effected  by  fraud  does  not 
change  the  property  in  them;  therefore, 
where  the  defendant  fraudulently  induced  the 
plaintiff  to  sell  goods  to  S.,  wlio  could  n4»t 
pay  for  them,  and  on  a  nominal  re-salo  of 
those  goods  by  8.,  in  which  the  defendant 
was  concerned,  obtained  the  money  paid  on 
such  re-sale: — Meld,  that  the  plaintiff  might 
recover  from  t!ic  defendant  the  value  of  the 
goods  unpaid  for  by  8.  in  an  action  for  money 
had  and  received.  Abbotts  v.  Barry,  5  Moore, 
98;  2B.  &B.  309. 

If  A.  fraudulently  procures  a  bill  of  ex- 
change from  B.,  and  afterwards  becomes 
bankrupt,  and  his  assignees  rccdvo  the 
money  for  the  bill,  B.  may  recover  it  from 
them.  Harrison  v.  Walker,  Peake,  111 — 
Kcnyon. 

The  plaintiff  was,  by  means  of  a  fraud, 
induced  to  draw  and  pay  away  two  checks  on 
his  banker.  Six  davs  after  the  date  of  tho 
checks  the  defendant,  acting  bona  fide,  gwvQ 
cash  for  them  to  a  third  person  (who  had  not 
given  value  for  tiiem),  and  presented  the 
checks,  and  obtained  payment.  In  an  action 
by  the  plaintiff  to  recover  back  this  m^mey :  — 
Held,  that  the  checks  could  not  be  treated  as 
bills  overdue,  and  therefore  taken  by  the 
defendant  at  his  peril,  but  that  the  real  ques- 
tion in  the  case  was,  whether  the  defendant 
acted  bona  fide  and  witli  due  caution.  I^tha^ 
child  V.  Carney,  9  B.  &  C.  388. 

A.  drew  a  bill  on  13.  in  the  country,  making 
it  payable  at  the  house  of  C.  in  London,  with- 
out authority  from  C,  and  B.  accepted  the 
bill  in  this  form,  without  giving  notice  to  C 
or  providing  for  tiie  payment  of  the  bill  at 
C.'s  house.  A.  negotiated  the  bill,  which, 
upon  becoming  due,  was  presented  by  the 
holder  to  C,  who  paid  it  under  a  supposition 
that  tlie  bill  so  presented  was  another  bill  of 
a  different  amount  and  date,  drawn  by  B.  on 
and  accepted  by  himself,  and  did  not  dis- 
cover his  mistake  until  a  fortnight:  afterwards, 
when  the  other  bill  was  ))resentcd.  B.  be- 
came bankrupt: — Held,  that  C.  could  not 
recover  aj^ainst  A.  for  monev  had  and  re- 
ceived.     Davies  v.  Watson,  2  N.  &  M.  709. 

A.,  acting  for  B.,  a  foreign  principal,  but 
in  his  own  name,  bought  of  E.,  in  London,  a 
cargo  of  wheat  on  board  a  vessel  represented 
to  be  on  its  way  from  Galatz.  payment  to  be 
made  in  cash  on  delivery  of  the  shipping; 
documents.  Having  paid  the  price  at  the 
request  of  his  principal,  A.  drew  npou  him 
for  the  amount,  and  the  bill  was  duly  paid. 
B.  afterwards  came  to  London,  saw  the  con- 
tract, and  ratified  all  tliat  A.  had  done.  It 
turned  out  that  the  cargo  had  been  fraudu- 
lently disposed  of  by  the  captain,  prior  to  the 
date  of  the  contract  of  sale  by  C.  to  A: — 
Held,  that  B.  could  not  maintain  an  action 
against  A.  to  recover  back  the  money  paid, 
upon  a  failure  of  consideration,  but  that  his 
only  remedy,  whether  in  his  own  name  or  in 
that  of  A.,  was  against  C.  the  seller.     His- 
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hourg  v.  Braekner,  8  C.  B.,  N.  8.  812;  27  L. 
J.,  C.  P.  90. 

The  plaintiff  sold  for  the  defendant  a  horse, 
and  received  the  price.  The  purchaser  after- 
wards rescinded  the  contract,  on  the  ground 
of  fniud,  and  was  repaid  tlie  purchase-money. 
In  an  action  by  the  ])laintiff  for  the  keep  of 
the  horsie: — Held,  that  the  defendant  could 
not  set  off  the  price  as  money  received  for  his 
use,  it  having  ceased  to  be  so  \^hen  the  con- 
tract was  defeated  by  the  purchaser,  although 
the  defendant  was  ignorant  of  the  fraud. 
Murray  v.  Mann.  2  £zch.  688;  13  Jur.  684; 
17  L.  J.,  Exch.  256. 

A.  placed  in  the  plaintiff^s  hands  a  fund, 
out  of  which  the, plaintiff  was  directed  to 
satisfy  certain  acceptances.  The  defendant 
falsely  represented  to  the  plaintiff  that  he  held 
one  such  acceptance,  and  thereby  induced  the 
plaintiff  to  pay  him  the  amount  of  the  alleged 
acceptance  out  of  the  fund; — Held,  that  the 
plaintiff  might  maintain  an  action  for  money 
had  and  received  aguinst  the  defendant. 
Holt  V.  Eh/,  1  El.  &  Bl.  795;  17  Jur.  893. 

The  plaintiff  became  a  purchaser  of  shares 
in  a  milling  company,  which  cariicd  on  busi- 
ness upon  the  cost-book  principle,  and  he 
paid  deposits  upon  the  shares.  The  mine  was 
worked,  dividends  were  declared,  and  he 
received  additional  shares  as  an  equivalent  for 
such  dividends  as  were  due  to  him.  After- 
wards, and  while  he  continued  to  hold  the 
shares,  the  company  was  registered  ns  a  com- 
pany with  limited  liability,  and  was  subse- 
quently wound  up  under  an  order  in  Chancery. 
While  the  proceedings  for  winding  up  were 
goino:  on,  the  plaintiff  discovered,  as  he 
alleged,  that  ho  had  been  deceived  by  the 
fraudulent  representations  of  the  defendants, 
who  were  three  of  the  directors  of  the  com- 
pany«  and  who  by  fraud  had  induced  him 
to  become  a  shareholder,  and  ho  therefore 
bronglit  an  action  to  recover  back  the  money 
which  he  had  paid  on  account  of  the  shares 
which  had  been  allotted  to  him,  claiming  to 
recover  it  as  money  received  by  the  defend- 
ants for  his  use: — Held,  that  he  could  not 
maintain  the  action.  Clarice  v.  Dickson^  4 
Jur.,  N.  S.  833;  27  L.  J.,  Q.  B.  223;  El., 
Bl.  &  El.  148. 

The  plaintiff,  being  in  embarrassed  cipcum- 
Btances,  offered  his  creditors  a  composition  of 
5«.  in  the  ix)UDd.  The  defendant,  a  creditor, 
refused  to  accept  it  unless  the  plaintiff  paid 
him  50Z.,  and  gave  him  a  bill  of  exchange  for 
108Z.  The  other  creditors  would  not  accept 
the  composition  if  the  defendant  did  not. 
The  plaintiff  paid  the  defendant  the  50^.,  and 
gave  him  the  bill  of  exchange,  and  the  de- 
fendant executed  the  composition  deed:^ 
Held,  that  the  plaintiff  might  recover  back 
the  50^.  in  an  action  for  money  had  and 
received.  Atkinson  v.  Denbi/y  7  H.  &  N.  934; 
8  Jur.,  N.  S.  1012;  31  L.  /.,  Exch.  862— 
Exch.  Cham. 

The  plaintiff  authorized  the  defendant,  as 
his  broker,  to  negotiate  for  the  purchase  of  a 
particular  ship  on  the  basis  of  an  offer  of 
9,000/.,  but  eventually  the  ship  was  purchased 


through  defendant  for  9,2502.    Prior  tm  tbr 
sale,  an  arrangement  had  been  made  betvere 
the  vendor  and  a  broker,  8.,  that  if  S-  *'"^«*i 
sell  the  ship  for  more  than  8,500/.,  be  mis^ 
retain  for  himself  the  excess;  and  it  "waa  ar- 
ranged between  8.  and  the  defendant,  with- 
out the  know  ledge  or  sanction  of  the  plaint  xC 
that  the  defendant  should  receive  frt^  S.  a. 
portion  of  such  excess;  and  accordin^lj  the 
defendant  received  225i.,  part  of  tlie  exo-98 
over  8,500Z.  On  discovering  ihiii,  the  pUiatiff 
brought  an  action  for  money  had  anil  recac^^ad 
for  the  2252.  In  addition  to  the  above  facta^  the 
jury  found  that  the  defendant  was  tlie  a^eoiof 
the  plaintiff  to  purchase  the  ship  as  olM^kpij& 
she  could  be  got,  and  that  the  plaiatiS  axid 
have  got  her  cheaper  but  for  the  arnuiiTEtaen* 
between  the  vendor  and  8. : — Held,  titat  tbe 
action  would  lie.     Moriaon  v.  Thampm^n^  9  I^ 
R.,  Q.  B.  480;  43  L.  J.,  Q.  B.  215;  SO  Lu  T, 
N.  8.  809;  22  W.  It.  Sod. 

Waiving,  condoning  or  satisfying  torts.] — 
A.  and  B.  went  together  to  the  hoose  of  C.^j 
mother,  and  A.  seized  there  a  sum  of  nvmet 
belonging  to  C.     There  was  some  evidence  oif 
A.  and  B.  having  gone  with  the  intent  To^ 
the  money,  but  there  was  no  evidence  that  BL 
went  into*  the  house.     Tfiey  sulysequentlrpay 
the  money  into  a  bank  to  their  j»»int  acmcxaf: 
— Held,  that  C.  might  waive  the  trespass  aad 
m:iintain   an  action   for  money  had  and  re- 
ceived against  A.  and  B.     ^^eal  v.  Uardisf^ 
0  Exch.  349;  20  L.  J.,  Exch.  250. 

Where,  after  a  wrongful  sale  of  good««.  the 
owner  claims  the  proceeds  of  the  sale  as 
money  received  to  his  ust*,  and  the  wrong-doer 
thereupon  pays,  and  the  owner  acapts  p»* 
of  the  proceeds  as  money  received  to  nis  ns*; 
the  tort  is  waived,  and  the  owners  rcrowly 
for  the  residue  of  the  amount  of  the  sale  f>*''f 
aji  action  for  money  had  and  received  to  U'n 
use.  Lythffoe  v.  Vernon,  5  II.  &  N.  1«0;  29 
L.  J.,  E-\ch.  104. 

To  an  action  for  money  received.  t!ic  de- 
fendant pleaded  that  the  debt  was  for  numfy 
due  from  the  defendant  jointly  with  A,  and 
that  the  plaintiff  had  already  sue<l  A.  ia 
trover,  and  recovered  judgment  against  him 
for  lOOi.,  and  that  the  ctiuscs  of  action  for 
which  the  plaintiff  recovered  judgment  in- 
cluded all  the  present  causes  of  action.  Tlw 
evidence  was,  that  the  defendant  aod  A.  iud 
wrongfully  converted  the  plaintiff's  goods  by 
selling  them,  but  that  the  defendant  alone  had 
received  the  proceeds,  150/.;  and  that  the 
plaintiff  had  sued  A.  in  tn> vcr,  and  recovered 
1002.  as  the  value  of  the  goods  at  the  tiiae  of 
the  conversion.  The  plea  was  then  amended 
by  striking  out  the  allegation,  that  the  debt 
was  for  money  duo  from  the  defendant  and 
A.  jointly,  and  substituting  that  the  money 
sued  for  was  money  received  as  the  proceeds 
of  the  sale  of  the  goods  in  tlie  declanition 
mentioned : — Held,  that  the  pica,  as  amended, 
was  an  answer  to  the  plaintiff's  clnini  for  tlw 
whole  proieeds  of  the  sale4  Jjoekland  v« 
Johnton,  15  C.  B.  145;  18  Jur.  775;  23  L.  J., 
C.  P.  204.  Sec  Brinamead  v.  IIarri»a^  6  L 
R.,  C.  P.  584. 
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Money  reoeived  upon  lost  McariU«8,  by 
holders  in  bad  laith.] — An  action  for  money 
bad  and  received  will  lie  by  the  true  owner 
of  money  or  notes  against  a  third  person,  into 
whose  hands  they  have  come  mal«l  fide ;  pro- 
vided their  identity  can  be  traced  and  ascer- 
tained. OlarU  V.  8heej  Cowp.  197,  884;  2 
Dougl.  608,  n. 

An  agent  for  the  sale  of  goods  was  author- 
ized to  draw  bills  on  the  purchasers  at  the 
usual  credit;  and  by  the  course  of  his  em- 
ployment he  was  to  transmit  them  indorsed 
to  his  principals.  He  sold  goods  at  a  credit 
Ibeyond  the  usual  period,  and  drew  for  the 
amount;  but  instead  of  transmitting  them  to 
his  principals,  he  used  them  for  liis  own  pur- 
poses. They  got  into  the  hands  of  a  bill- 
broker,  who  dtsconnted  them: — Held,  that 
proof  of  these  facts  alone  did  not  afford  suffi- 
cient evidence  of  fraud  connected  with  the 
bill-broker,  to  give  the  principals  a  primd 
facie  right  to  recover  the  amount  of  the  bills 
from  him  as  money  had  and  received,  and 
make  it  incumbent  on  him  to  show  that  he 
gave  full  value  for  the  bills.  DaoU  v.  WiUi»^ 
1  H.  &  W.  679. 

To  an  action  by  an  indorsee  for  value  of  a 
bUl  which  had  been  lost,  it  is  no  defense  that 
the  bill  was  taken  under  circumstances  which 
ought  to  have  excited  the  suspicion  of  a  pru- 
dent and  cautious  man.  Crook  v.  Jadis^  8  N. 
&M.  257;  5B.  &  Ad.  909. 

Unless  the  circumstances  are  such  that  mala 
fides  can  be  inferred.  Backhouse  v.  HarrUony 
8  N.  &  M.  188;  5  B.  &  Ad.  1098. 

L.  &  Co.,  being  the  bankers  of  K.,  received 
on  his  account  a  check  for  100^.  from  T., 
drawn  by  him  upon  the  Bank  of  England, 
which  check  was  lost  by  L.  &  Co.  T. ,  at  the 
request  of  L.  &  Co.,  wrote  to  the  Bank  of 
England,  requesting  them  not  to  pay  the 
check,  if  presented.  T.  was  afterwards  re- 
quested by  L.  &  Co.  to  give  them  another 
check  for  the  same  amount,  upon  receiving 
an  indemnity  from  all  loss  which  he  might 
sustain  by  so  doing,  which  he  promised  to  do, 
and  the  indemnity  was  accordingly  sent.  T. 
subsequently  wrote  to  L.  &  Co.,  to  say  he 
could  not  conveniently  send  the  check,  but 
that  he  would  take  the  earliest  opportunity  of 
huiding  them  the  amount.  L.  &  Co.  were 
called  upon  and  obliged  to  pay  the  amount  of 
the  lost  check  to  K. : — Held,  that  an  %ction 
by  L.  &  Co.  against  T.  for  money  paid,  or  on 
an  account  stated,  could  not  be  supported ; 
and  that  L.  &  Co.*8  remedy  was  by  an  action 
of  special  assumpsit.  LMoek  v.  Tribe,  8  M. 
^bW.  607;  IH.  &H.  160. 

4.  Money  Paid  on  Invalid  or  Illegal  Conndera- 
iion^  or  on  Coneideration  tdhich  hoe  failed, 

"NUmity  paid  on  mond  obligation,  merely.] — 
Where  a  man  has  actually  paid  what  the  law 
would  not  have  compelled  him  to  pay,  but 
what  in  equity  and  conscience  he  ought,  he 
cannot  recover  it  back.  Bize  v.  Bickaeon,  1 
T.  R.  285. 

Nor  where  a  man  lius  paid  a  debt  which 


would  otherwise  have  been  barred  by  the 
Statute  of  Limitations,  or  u  (lcl»t  contmctcd 
during  his  infancy,  which  in  jn^iice  he  ought 
to  discharge,  though  not  com  in.*  liable  by  law, 
can  he  call  on  the  payee  to  refund  ;  but  where 
money  is  paid  under  a  mistake  which  (hero 
was  no  ground  to  claim  in  conscience,  the 
party  may  recover  it  back  aprain.     lb. 

But  money  paid  voluntarily  cannot  be  re- 
covered back.  Gariwright  v.  Bowleg,  2  Esp. 
723— Kenyon. 

Where  a  creditor  refused  to  sign  a  compo- 
sition deed  without  a  bill  of  exchange  for 
the  remainder  of  his  debt,  which  the  debtor 
gave  him,  and  the  former  then  signed  the 
deed;  the  debtor  having  subsequently  paid 
the  amount  of  the  bill  to  his  creditor:— Held, 
that  it  was  a  voluntary  pnymcnt,  nnd  could 
not  bo  recovered  back.  Wilson  v.  itoy,  2  P. 
&  D.  253;  10  A.  &  E.  83;  8  Jur.  384. 

Money  paid  on  illegal  contracts.] — An 
action  will  not  lie  to  recover  back  the  money 
paid  for  doing  an  illegal  act.  Webb  v.  Bishop, 
Bull.  N.  P.  182. 

But  where  A.  receives  money  to  the  use  of 
B.,  on  an  illegal  agreement  between  B.  and  C, 
in  an  action  by  B.  for  money  received,  he 
cannot  be  allowed  to  set  up  the  illegality  of 
the  contract  as  a  defense.    Tennant  v.  Elliott, 

1  B.  &  P.  3. 

If  a  party  knowingly  engages  with  another 
in  an  illegal  transaction,  the  money  advanced 
by  him  in  such  business  is  not  recoverable ; 
aliter,  where  a  party  has  been  ignorantly 
drawn  in  by  the  craft  or  imposition  of  such 
person.  Brummond  v.  Bee^,  1  Esp.  152— 
Kenyon. 

If  A.  receives  money  of  B.,  to  the  use  of 
C,  it  may  be  recovered  by  C,  though  the 
consideration  on  which  B.  paid  it  was  illegal. 
Farmer  v.  Bussel,  1  B.  &  P.  290. 

The  plaintiffs,  a  Frenchman  and  a  Swiss, 
carrying  on  trade  at  Lisbon  under  the  name 
of  the  defendant,  a  Portuguese,  shipped  a 
cargo  thence  for  a  port  of  France,  which  cargo 
being  captured  by  a  British  cruiser,  and 
libeled  for  condemnation  in  the  Court  of 
Admiralty,  as  French,  and  enemy's  property, 
was  ordered  to  bo  restored  to  the  defendant 
on  his  putting  in  and  establishing,  with  the 
plaintiffs'  privity  and  c'onsent,  a  claim  to  it 
as  his  own  property : — Held,  that  the  plaintiffs 
were,  by  thus  colluding  with  the  defendant 
to  withdraw  from  the  Admiralty  the  decision 
of  the  true  question,  by  establishing  a  false 
fact,  estopiK'd  from  maintaining  an  action 
against  the  defendant  for  the  proceeds,  by 
showing  the  true  fact,  that  the  property  was 
their  own,  and  that  the  defendant  was  their 
agent.    Be  Metton  v.  Be  Mello^  12  East,  234; 

2  Camp.  420. 

A  testator  having  borrowed  money  on  a  res- 

E^ndentia  contract  prohibited  by  the  laws  of 
ngland,  his  executors  refunded  the  money  to 
the  lenders:— Held,  that  tlu*  executors  could 
not  maintain  an  action  to  recover  back  this 
money,  notwithstanding  the  lenders  could  not 
have  com|X}llcd  them  to  pay  it.  Munt  v.  Stokes^ 
4  T.  U.  501. 
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But  wlicre  A.,  in  consideration  of  210Z.  paid 
by  B.,  gave  a  bond  for  the  payment  of  an 
annuity  to  the  latter  of  103  guineas,  till  the 
hop  duties  should  amount  to  a  certain  sum: 
and  before  this  event  had  taken  place,  B. 
brought  an  action  to  recover  back  the  ilOL 
of  A. : — Held,  that  the  action  was  maintain- 
able,    lappenden  v.  Bandall,  2  B.  &  P.  467. 

A  person  who  has  authorized  the  applioft- 
tion  of  his  money  to  an  illegal  purpose  can 
recover  it  before  it  has  been  paid  over  for  or 
applied  to  such  purpose.  Bonev,  EkUu^  29 
L.  J.,  Ezch.  438;  6  H.  &N.  925. 

£.,  being  an  owner  of  a  ship  or  a  vessel,  in 
order  to  effect  a  sale  of  it  to  the  Turkish 
Government,  authorized  B.,  his  agent,  to 
bribe  the  officials  of  that  government.  B. 
accordingly  sold  the  ship  for  0,500/. ;  0,000/. 
to  be  paid  to  E.  and  500^.  to  the  officials,  and 
received  the  whole  sum  of  0,500/.  from  the 
government.  It  appeared  that  the  whole 
transaction  was  a  iraud  on  the  government. 
B.  paid  over  to  the  officials  800/.,  but  ilid  not 
pay  over  the  remaining  200/. : — Held,  that  E. 
was  entitled  to  recover  the  200/.  from  B. 
Ih, 

Money  paid  or  goods  delivered  for  an 
illegal  purpose  may  be  recovered  back  before 
that  purpose  is  carried  out,  notwithstanding 
that  the  party  seeking  to  recover  may  be 
compelled  to  allege  that  his  purpose  in  mak- 
ing such  payment  or  delivery  was  illegal.  If, 
however,  the  illegal  purpose  has  been  carried 
out  ho  cannot  recover  by  alleging  its  illegal- 
ity. Taylor  v.  Bowern,  24  W.  K.  499 ;  1  L. 
R.,  Q.  B.  Div.  291;  45  L.  J.,  Q.  B.  Div.  103; 
34  L.  T.,  N.  S.  263—C.  A. 

T.,  in  order  to  defraud  his  creditors,  trans- 
ferred all  his  goods  to  A.,  who  agreed,  after 
applying  part  thereof  in  paying  to  T.'s  cred- 
itors a  composition  of  1«.  in  the  pound,  to 
return  the  remainder.  T.  represented  to  B., 
one  of  his  creditors,  that  this  transfer  was 
bond  fide,  but  B.  was  aware  of  its  real  na- 
ture. A.,  acting  without  T.'s  authority  or 
knowledge,  gave  to  B.,  as  security  for  his 
debt,  a  bill  of  pale  on  T.'s  goods,  which  was 
duly  registered,  and  under  which  B.  took 
possession  of  the  goods.  The  composition 
with  T.'s  creditors  was  not  effected,  and  T. 
brought  an  action  against  B.  to  recover  his 
goods,  and  obtained  a  verdict  in  his  favor. 
B.  thereupon  obtained  a  rule  nisi  caKing  on 
T.  to  show  cause  why  the  verdict  should  not 
be  set  aside  upon  tlie  ground  that  he  could 
not  recover  tho  goods  by  the  allegati'^n  of  his 
own  fraud : — Held,  that  T.  was  entitled  to  a 
verdict.     Ih, 

Money  paid  on  consideration  which  sub- 
sequently fails.] — A.,  a  loan  contractor,  de- 
livered to  B.  certain  scrip  receipts,  stating 
that  B.  had  paid  him  10/.  per  cent,  deposit 
in  respect  of  a  certain  quantity  of  Neapolitan 
ptock,  and  that  on  payment  of  the  balance  the 
bearer  would  be  entitled  to  certificates  for 
that  amount  of  stock.  D.  transferred  the 
receipts  to  C.  for  a  valuable  consideration;  A., 
by  advertisement,   offered  the  holders  of  the 


receipts,   upon  certain  conditions,  an 
sion  of  time  for  payment  of  the  balance  d(tt 
on  them;   requiring  also  that   the   reeeipcs 
should  bo  left  at  his  office  f or  the  parpose  otf* 
being  marked,  as  holden  under  the  new  cca- 
ditions.     The  receipts  transferred  by  R  to  CL 
were  by  him  sent  to  A.'s  office,  whenlBdor5»l 
by  A.   with   C.^s  name.     The  ktter  bavii^ 
failed  to  comply  with  the  new  coaditiucs,  £. 
refused  to  deliver  the  certificates  or  rttam 
the  deposit.     C.  claimed  tlte  rctani  of  tk 
deposit  as  being  retained  by  A  withoatcos- 
sideration : — Held,  that  C.  was  aot  entitled  to 
recover  the  same,   because  B.  had  fail  o»- 
sideration  for  tho  deposit  in  the  oplioa  vok^ 
the  scrip  receipts  gave  him  to  beooiDetbe 
proprietor  of  so  much  stock,  by  pairmeDi  of 
the  balance  of  the  price,  on  the  day  naiacd. 
BothachUd  v.  UenningSy  9  B.  &  C.  470;  ot^:- 
ruling  Uenninga  v.  Boihaehild^  4  Bing.  313; 
12  Moore.  559. 

A  stock- broker  sold  for  the  defeodant  Um 
Guatemala  bonds,  and  paid  him  tlie  smoiiBL 
The  bonds,  after  they  had  been  in  the  luBdi 
of  the  purchaser  two  days,  were  discoTered 
not  to  be  marketable ;  whcreui)nn  the  broker, 
without  conmiunicating  with  the  defendant, 
took  them  back,  ami  reimbur^ied  the  por- 
chaser.  The  defendant,  on  being  appUetl  to, 
wrote  to  say  that  he  was  only  an  a^Dtasto 
part  of  the  bonds,  but  that  if  ))aymcot  ltt<l 
been  made  on  his  part,  he  would  reimburse 
the  broker.  The  defendant  failed  toprore 
that  all  tho  bonds  were  not  his.  It  wasprored 
that  brokers  on  tho  stock  exchunr^  du  twii- 
ness  as  principals  in  dealing  in  foreign  stfKrk: 
— ^Hcld,  that  an  action  for  money  had  sod 
received  was  maintiinable  against  tho  defesd- 
ant.  Toung  v.  Cole,  8  Biug.  N.  C.  724;  4 
Scott,  489;  3  Hodges,  126. 

Upon  a  contract  of  sale  and  return,  Trith  • 
certain  sum  to  be  paid  for  hire  if  tretam 
should  be  made,  the  mon»'y  received  by  tbc 
seller  becomes  money  had  and  received  to  ttie 
use  of  tho  other  party  if  a  return  is  made,  aod 
may  bo  recovered  as  money  had  and  reociTed. 
HurU  V.  Orbell,  «  N.  &  P.  237;  1  W.,  W.  £ 
H.  156;  8  A.  &  E.  107;  2  Jur.  840. 

Tho  plaintiff  remitted  to  the  defendant  tbc 
price  of  some  hay  which  he  had  sold  for  the 
defendant,  before  the  money  had  been  p&id 
by  the  purchaser,  and  then  sent  tlio  defend- 
ant's servant  witli  the  hay  to  the  purcli&scr. 
The  servant  having  been  cheated  of  the  laj 
before  he  arrived  at  the  purchaser's:— Held, 
that  the  defendant  was  liable  to  refund  ilic 
money  remitted.  QingdL  v.  (rZoMOci^  8 Biog. 
86;  IM.  &  Scott,  125. 

On  the  14tli  August,  the  defendants,  share- 
brokers  at  Liverpool,  bought  for  the  plaintiff, 
in  their  own  names,  thirty  railnaj  scrip 
shares,  to  bo  delivered  on  the  next  account 
day,  which  was  the  29ih  August,  at  the  price, 
including  their  commission,  of  148/.  lOi.  This 
sum  tho  plaintiff  transmiiied  to  tbc  defend- 
ants on  the  26th  August,  and  requested  tbem 
to  forward  to  him  thu  scrip.  On  the  22d 
Aufjust  the  railway  company  called  in  the 
scrip  for    rcgistnition,   and    before  it  via 


9167 


MONEY    COUNTS,     III. 


9166 


re-issued,  which  was  not  till  the  middle  of 
December,  made  a  call  of  QL  per  share.  The 
pliintiif  was  aware  of  these  circumstances. 
The  call  was  necessarily  paid  by  the  party 
selling  to  the  defendants,  and  he  presented 
the  shares  to  them,  with  the  additional  de- 
mand for  the  call.  The  plaintiff  repudiatiufi: 
the  transaction,  they  declined  to  accept,  and 
the  shares  were  re-sold  at  a  loss  of  226/., 
which  the  defendants  i)aid  to  the  original 
seller: — Held,  that  the  148^.  10«.  was  not 
money  received  in  the  first  instance  to  the  use 
of  the  plaintiff;  and  that  it  had  not  become 
money  had  and  received  to  the  use  of  the 
plaintiff,  by  a  failure  of  consideration  pro- 
duced by  misconduct  of  the  defendants,  iii- 
aamucli  as  it  was  the  duty  of  the  plaintiff  to 
supply  the  funds  for  meeting  the  call.  M'Ewen 
V.  Woods,  11  Q.  B.  13;  12  Jur.  820;  17  L.  J., 
Q.  B.  206. 

The  defendant  having  sold  to  T.,  through 
the  agency  of  the  plaintiffs,  who  were  factors, 
some  bark,  which  he  agreed  should  bo  equal 
to  the  sample,  drew  a  bill  on  tliem  for  the 
price  of  the  bark,  which  they  accepted.  The 
hark  not  being  equal  to  the  sample,  and  being 
rejected  by  the  buyer:— Held,  that  the  con- 
sideration of  the  bill  having  failed,  the  plaint- 
iffs were  entitled  to  recover  the  amount  of  it 
from  the  defendant.  Hooper  v.  Tuffry^  1 
Exch.  17;  16  L.  J.,  Exch.  283. 

The  plaintiffs  in  London  ordered  from  the 
defendant,  at  Singapore,  first,  25  tons,  and 
then  150  tons  of  gum,  at  18«.  per  cwt.,  all 
charges  included.  The  defendant  sent  in- 
voices and  bills  of  lading  of  these  two  quanti- 
ties, as  shipped  at  Singapore,  which  invoices 
and  bills  were  handed  to  the  plaintiffs  in 
exchange  for  their  acceptances  for  the  respect- 
ive amounts  according  to  the  invoices,  and 
before  the  arrival  of  the  goods  the  plaintiffs 
paid  the  amounts  of  their  acceptances.  When 
the  goods  arrived,  they  were  found  to  be  four 
and  a-half  per  cent,  deficient  in  weight,  part 
of  which  deficiency  was  attributable  to  evap- 
oration during  the  voyage,  and  the  rest  to  the 
fact  that  the  weight  of  the  baskets  and  leaves 
in  which  the  gum  was  pticked  was  included 
in  the  invoice  weight.  At  Singapore,  the 
gam  in  question  is  usually  purchased  by  gross 
weight,  including  the  baskets  and  leaves; 
but  in  the  London  market  it  is  bought  at  the 
net  weight,  deducting  packages:— Held,  that 
there  was  a  failure  of  consideration,  and  that 
the  plaintiffs  were  entitled  to  recover  the 
excess  above  the  price  of  the  net  weight  of 
the  gum  at  189.  per  cwt  from  the  defendant. 
Betam  V.  ConoUy,  8  C.  B.  640;  19  L.  J.,  0. 
P.  71. 

The  plaintiff  had  employed  P.  as  his  agent 
to  purchase  goodj,  which  P.  bought  in  his 
own  name  from  W.  &  Co.  and  others,  and  in- 
voiced in  his  own  name  to  the  plaintiff,  tak- 
in«r  Irom  him  his  acceptances  in  payment. 
One  of  these  acceptances,  partly  for  goods 
which  had  l)cen  purchased  of  W.  A  Co., 
remained  in  the  hands  of  P.  until  his  bank- 
ruptcy, when  it  was  taken  possession  of  by 
the  official  assignee,  and  the  amount  received 


and  carried  to  the  credit  of  the  estate.  Be- 
fore the  bankruptcy  W.  &  Co.  had  applied  to 
the  plaintiff  for  payment:  and  after  the  bank- 
ruptcy and  after  payment  of  the  bill  by  the 
plaintiff  they  sued  him,  and  ho  settled  theit 
claim: — Held,  that  he  was  ujt  entitled  to 
recover  the  amount  of  the  bill  from  the  ofii- 
cial  assignee,  a««,  even  assuming  that  he  was 
liable  to  \V.  «fc  Co.  for  the  goods  bought  of 
tlicni,  tlierc  was  only  a  partial  failure  of  con- 
sideration, and  the  payment  to  thcni  was 
voluntary,  with  full  knowledge  of  the  facts. 
li(irber  v.  Pott,  4  U.  &  N.  759;  28  L.  J., 
Exch.  881. 

A.  purchased  from  B.  on  unstamped  bill  of 
exchange,  which  pui-])orted  on  the  face  of  it  to 
be  drawn  at  Sierra  Leone.  B.  declined  to  in- 
clorse  it,  but  allowed  A.  to  liavc  it  to  miike  in- 
quiries as  to  the  solvency  of  the  parties.  The 
acceptor  became  bankrupt,  and  on  proof 
ogainst  his  estate  being  tendered,  it  turned 
out  that  the  bill  was  drawn  in  London,  and 
proof  of  it  was  rejected  : — Held,  tliat  A.  was 
entitled  to  maintain  an  action  for  the  recovery 
of  his  purchase-money  against  B.,  on  the 
ground  that  there  had  been  a  total  failure  of 
consideration.  Oompertz  v.  Bartlett,  2  El.  & 
Bl.  849;  2  C.  L.  R.  395;  18  Jur.  200;  23  L. 
J.,  Q.  B.  65. 

A  broker  having  an  order  to  buy  fifty  bales  of 
cotton,  executed  it  by  buying  them  along 
with  250  other  bales  in  a  simple  contract  with 
one  vendor: — Held,  that  money  given  to  the 
broker  to  pay  for  the  fifty  bales,  in  the  belief 
that  the  order  had  been  duly  executed,  might 
be  recovered  back  as  paid  on  a  total  failure 
of  consideration.  Bostoch  v.  Jardine^  8  H.  & 
C.  700;  11  Jur.,  N.  S.  58G;  34  L.  J.,  Exch. 
142;  12  L.  T.,  N.  S.  577.  Sec  Mollett  v.  llMn- 
son,  7  L.  R.,  C.  P.  84,  101,  111;  41  L.  J.,  C. 
P.  05,  70,  81. 

The  plaintill  was  the  holder  of  a  license  to 
use  a  patented  invention  from  the  patentee;. 
The  patentee  intending  to  apply  for  a  pro- 
longation of  this  patent,  and  also  for  a  patent 
for  a  new  invention  of  a  similar  description, 
the  plaintiff  agreed  to  give  him  150Z.,  for  the 
free  use  forever  of  the  former  patent,  as  well 
as  for  the  free  use  for  three  years  of  the  new 
Ijatcnt  which  the  patentee  was  about  to  take 
out.  The  money  was  paid  to  the  patentee, 
but  he  died  almost  immediately  afterwards, 
and  in  consequence  of  his  death  no  applica- 
tion was  ever  made  for  a  renewal  of  the 
former  patent,  or  tlie  grant  of  one  for  the 
new  invention.  The  plaintiff  brought  an 
action  against  the  patentee's  executors  to  re- 
cover back  the  loOL,  on  the  ground  that  the 
consideration  for  it  had  totally  failed: — Held, 
that  he  was  entitled  to  maintain  the  action 
on  the  ground  tiiat  on  the  true  construction 
of  the  contract  between  the  parties  he  had 
bought  the  right  to  have  an  application  for 
the  patents  made,  not  merely  the  right  tc 
have  the  benefit  of  it  if  it  should  happen  to 
be  made,  and  the  consideration  liad,  there- 
fore, wholly  failed.  Knowlea  v.  Bov'dl,  22  L. 
T.,  N.  S.  70— Exch. 

Money  expended  on  the  alteration  of  prcm- 
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iscs,  for  tho  leasinp:  of  which  an  agreement 
ha9  been  entered  into,  but  which  is  incapable 
of  being  enforced  by  reason  of  the  Statute  of 
Frauds,  may  be  recovered  back  as  on  a 
failure  of  consideration.  PuBrrook  v.  LaweSy 
45  L.  J.,  Q.  B.  Di7.  178;  1  L.  R.,  Q.  B.  Div. 
284;  84L.  T.,  N.  8.  95. 

P.,  by  letter,  proposed  to  take  a  lease  for 
seveu,  fourteen  or  twenty-one  years  of  one  of 
L.*s  bouse,  conditionally  on  certain  altera- 
tions being  made.  A  correspondence  en- 
sued between  the  parries,  and  it  was  ulti- 
mately agreed  that  the  alterations  should  be 
carried  out,  L.  undertakhig  to  contribute  a 
sum  of  money  towards  them.  By  P.^s  con- 
sent some  of  the  alterations  were  executed  by 
L.*s  workmen.  Eventually  L.  was  unable, 
owing  to  P.*s  fault,  to  take  the  house: — Held, 
that  though  be  was  unable  to  recover  dam- 
ages occasioned  through  not  having  a  lease 
granted,  by  reason  of  tho  letters  not  disclos- 
big  an  agreement  such  as  to  satisfy  tho 
Statute  of  Frauds,  be  was,  nevertheless,  en- 
titled to  recover  on  a  quantum  meruit  for  the 
loss  incurred  in  making  the  alterations.    lb. 

An  English  company,  being  possessed  of  a 
patent  (taken  out  and  valid  in  England,  but 
not  valid  in  Berlin)  for  a  process  of  utilizing 
sewage,  agreed  to  sell  to  B.  for  15,0002.  the 
sole  and  exclusive  right  to  use  and  exercise 
the  patent  process  in. Berlin.    B.  was  really 
acting  on  behalf  of  H.,  a  large  shareholder 
and  director  in  the  English  company,  and  his 
object  was  to  form  a  company  for  using  the 
process  in  Berlin,  and  to  induce  persons  to 
take  shares  in  the  Berlin  company,  under  the 
belief  that  that  company,  having  bought  the 
right  sold  to  B.  by  the  English  company, 
would  be  entitled  to  the  exclusive  use  of  the 
process  in  Berlin.    Tho  scheme  was  carried 
out  in  the  following  manner: — B.  conveyed 
his  interest  to  L.  for  80,0002.     L.  then  con- 
veyed his  interest  so  acquired  for  80,0002. 
to  M.,  a  clerk  in  II.*s  office,  as  trustee  for  the 
intended  company  at  Berlin.    The  30,0002. 
was  in  fact  paid  to  H.  and  not  to  B.     B.  and 
H.  and  L.  all  knew,  but  tho  English  company 
did  not  know,  that  by  tho  law  existing  at 
Berlin  no  exclusive  right  to  use  the  process 
there  could  be  obtained.     B.  brought  an  ac- 
tion to  recover  the  15,0002.  from  the  English 
company,  on  the  ground  that,  as  there  was  no 
exclusive  right  to  use  the  process  in  Berlin, 
the  consideration  had  failed : — Held,  that  no 
action  could  be  maintained,  first,  because  B. 
had  in  fact  obtained  that  for  which  he  had 
paid  the  15,0002.,  namely,  an  ostensible  grant 
of  the  exclusive  right,  in  order  to  float  the 
Berlin  company ;  and  secondly,  because  B.  had 
paid  the  money  for  the  purpose  of  defrauding 
the  shareholders  of  the  intended  company  at 
Berlin.     Beghie  v.  PhotphaU  Sewage  Company^ 
25  W.  R.  85;  1  L.  R.,  Q.  B.  Div.  070;  85  L. 
T.,  N.  8.  850 — C.  A. ;  affirming  the  judgment 
of  the  Queen's  Bench,  10  L.  R.,  Q.  B.  401; 
44  L.  J.,  Q.  B.   233;  24  W.  R.  115. 

Money  paid  on  special  contract  afterwards 
rescinded.] — To  entitle  a  purchaser  to  maiu- 


tain  an  action  to  recover  back  a  deposic  |nil 
on  a  contract  for  the  sale  of  good^  tl»er*Bia< 
be  either  an  agreement  to  rescind  or  car -fa- 
stances  upon  which  a  special  action  for  ■ 
breach  of  the  contrsirt  would  lic_  FiSi  c. 
Cananet,  5  Scott.  N.  U  903;  4  M.  &  G.  «l^; 
6  Jur.  1125;  12  L.  J.,  C.  P.  70. 

Tlic  pluintifT  contracted  to  buy  of  the  de- 
fendant shares  in  a  company,  the  dei>i  cf 
settlement  of  which  proviiled  that  the  aa-eic 
of  the  directors  to  a  transfer  should  be  iicre»- 
sary  in  order  to  complete  tUc  title  of  the  \mr- 
chaser.     Tho  phdntiirs  broker  made  nut  xb^ 
transfer,  and  procured  the  signature  of  tae 
defendant  to  them,  and  the  plaintiff  |Mi*]  /W 
price  contracted  to  be  given  for  the  ^bar.'S. 
The  directors,    however,   in   conseqiionce  oi 
some  dispute  with  the  defendant,  rt-fi:ae«.Z  to 
assent: — Held,  fii-st,   that  it  was  the  dury  of 
tho  defendant  to  procure  the  assent  of  t-ie 
directors,  and  to  do  all  that  was  neces^^ary  t>» 
invest  the  plaintiff  with  the  proiKrtr  ia  iIk 
shares;  and  timt,  on  his  failure  to  do  tliis  ^ 
action  might  be  mnintaine<l  by  hitn  agtsin^t 
the  defen£int  to  recover  the  price  he  bad  paid 
for  the  shares;  and,  secondly,  that  the nvo*? 
of  the  transfer  was  collateral  to  the  contnet 
of  purchase,  and  not  a  condition  precedent  ta 
the  right    to    recover  the  purchase-niofrer. 
Leeman  v.  Lloy/d,  7  Q.  B.  27;  9  Jur.  3S?5;  U 
L.  J.,  Q.  B.  105. 

The  defendant  being    employed    by  the 
owner  to  sell  n  farm,  agreed  by  a  written  idcij- 
orandum  to  sell  the  farm  to  the  plaintiil  for 
2,700^.,    without    naming    the    seller.    Tb? 
plaintiff  paid  the  defendant  100/.  deposit  ia 
part  of  tlio  purchase-money,  and  two  iUn 
afterwards  signed  a  contr.ict  for  sale  by  S. 
(the  owner)  to  himself,  wliereby  he  asfrcel  to 
pay  on  its  cxecutioa  lOOl.  as  adepisit,  fi)r 
which  S.  undertook  to  pay  interest  till  the 
completion  of  the  purchase.     The  coutnic: 
was -afterwards  rescinded  for  want  of  title  in 
S. ;  but  the  defendant,  before  he  had  notiaof 
the  rescission,  paid  S.  50/.,  retaining  theotJier 
50/.  uudcr  an  agreement  with  S.  to  ffive  iisi 
(the  defendant)  half  of  any  amount  he  mi*;iit 
get  for  the  farm  above  2,000/.,  but  the  retca- 
tlon  of  the  50/.  was  without  the  consent  of  S.: 
— Ileld,  that  tiie  plaintiff  could  not  rccovcrin 
an  action  against  the  defendant  for  anj  p^i^ 
of  the  lOdl.     Hurley  v.  Baker,   IC  M.  &  W. 
20;  16  L.  J.,  Exch.  273. 

Money  paid  on  abortive  or  abandoasd 
undertakings.]  ->  A  u  allottee  of  shares,  who  Ins 
paiil  his  money  for  shares  in  a  concern  which 
never  cones  into  existence,  or  which  is  aban- 
doned, may  recover  it  back  as  money  had  and 
received  to  his  use,  unless  shown  to  liavc  con- 
sented to  or  acquiesced  in  *ho  application  of 
tho  money.  AmpUel  v.  SereoinbCy  0  liailw.  Cii 
224;  5  Exch.  147;  19  L.  J.,  Exch.  82-Excli. 
Cham. 

An  allottee  of  shares  in  a  mine  worked  ob 
the  cost-book  principle,  is  entitled  to  recover 
back  deposits  paid  by  him  on  the  shares, 7r.ere 
tho  working  of  tho  mine  is  abaodoocd  before 
all  the  shares  mentioned  in  the  prospectaxs 
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*<^  s^vi.>iscril>ed  for,  or  the  amount  of  deposits 
r»  Sill  the  simrcs  paid  up,  the  deposits  not 
oiT\tx  ]irovc:l  to  have  been  spont  upon  liabili- 
!<-•>*  1  ncurrcd  with  the  pl:)intitr\s  knowledge. 
^r>^rf:^^n  v.  Oodett^  18  C.  B.  728;  25  L.  J.,  C. 


W I lere  deposits  were  paid,  according  to  a 
1.1I0  of  the  company,  to  certain  bankers,  and 
:\^o  account  with  them  wns  kept  in  the  name 
af  five  directors:— Hehl,  that  other  directt)r8 
cvlio  lind  interfered  in  the  management  were 
il&l>1e  along  with  those  five.     Ih. 

Ttic  dcfendsmt.  being  one  of  the  provisional 
^ix"fctor8  of  a  projected  railway  company,  is- 
sued   with  them  circulars,  stilting  that,  'Mn 
tlic  event  of  the  act  not  being  obtained,  the 
diroctors  undertake  to  return  the  whole  of  the 
deposits  without  deduction."    The  plaintiff 
stpplicd  in  writing  for  shares.     The  directors, 
\>y  the  authority  of  the  defendant,  answered 
in   writing,  inclosing  the  circular,  stating  that 
Bhnrc'S  were  allotted  to  the  plaintiff,  that  he 
must  pay  the  deposit  by  a  given  day;  and  on 
liis  doing  s<>,  and  presenting  that  letter,  a  ro- 
ceipt  would  be  given   him,  which  would  be 
exclianged   for  scrip  on   his  executing  the 
parliamentary  contract.   He  paid  the  deposits, 
and  executed  a  deed,  which  was  a  deed  be- 
tween the  shareholders  and  two  trustees;  and 
in  terms  authorized  the  directors  to  expend 
the  deposits  for  the  purpose  of  obtaining  an 
act.     The  circulars  were  sent  by  the  defend- 
nnt  to  induce  the  plaintiff  to  believe  that  if 
the  deposits  were  paid  and  the  deed  executed, 
the  deposits  would  be  returned  by  tiie  de- 
fendant and  the  other  directors  to  the  plaintiff, 
in  the  event  of  failure  to  obtain  the  act;  and 
the  plaintiff  was  induced  to  pay  the  deposit 
on  those  terms.     No  act  was  obtained.     At 
the  trial   the  following  points  were  made- 
first,  timt  the  contract,  if  any,  between  the 
plaintiff  and  the  defendant  was  merged  in  the 
parliamentary  contract,  that  being  under  seal. 
Secondly,  that  the  deed  authorized  the  ex- 
penditure of  the  money,    and    therefore   an 
action  for  money  had  and  received  would  not 
lie: — Held,   that,   first,   there  could   be    no 
merger,   the  agreement  and  deed  not  being 
between  the  same  parties.     Mowatt  v.  Londes- 
larour/h,  4  El.  &  Bl.  1;  18  Jur.  10S4— Exch. 
Cham.  ' 

Held,  secondly,  that  it  sufficiently  appeared 
that  the  defendant  agreed  to  return  an  amount 
equivalent  to  the  deposits,  and  that  it  was  not 
any  object! tm  to  an  action  for  money  had  and 
receivcMl,  that  by  the  agreement  the  specific 
money  deposited  might  lawfully  be  spent, 
and  an  equivalent  amount  paid.     Jb, 

Money  paid  on  title  which  afterwards  iaiU.] 
— ^Rcnt  paid  by  A.  to  B.,  claiming  as  devisee, 
the  amount  of  which  A.  is  afterwards  com- 

Eclled  to  pay  to  the  heir,  may  be  recovered 
y  Am  as  money  had  and  received  to  his  use, 
B.  setting  up  no  title  to  the  lands  when  the 
action  is  brought,  or  at  the  trial.  Neiesome 
V.  Oraham,  5  M.  &  R.  64;  10  B.  &  C.  234. 

A  defendant,  supposing  himself  the  legal 
leprewntative  of  a  lessee  for  years,  sold  the 
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term,  and  delirered  the  lease  to  the  plaintiff, 
but  without  any  assignment  or  formd convey- 
ance, saying  **  the  premises  were  his,  and  if 
anything  happenocl  he  would  see  the  then 
plaintiff  righted:"— Held,  that  the  plaintiff 
mi^ht  maintain  an  action  ar^ainst  him  for 
mc'uey  had  and  received,  the  rightful  ad- 
ministrator of  th(*  tenant  for  years  having 
ousted  thr»  plaintiff  by  ejectment.  Cripps  v. 
JRsads,  6  T.  R.  606. 

A.  devised  to  B.,  C,  D.  and  E.,  two  parcels 
of  land  upon  trust,  to  sell  and  divide  the 
money  among  his  brother's  and  sister's  chil- 
dren: B..  C,  D.  and  £  ,  the  last  being  one 
of  twenty-four  persons  entitled  under  the 
will  to  a  sharp  of  the  money,  were  proceeding 
to  sell,  wlien  it  was  agreed  by  the  three  first 
trustees,  and  the  twenty-three  other  persona 
entitled  to  the  money,  that  E.  should  become 
purohjiser  of  the  two  parccds  of  land,  paying 
800/.  for  one,  and  700/.  for  the  other :  a  con- 
veyance was  accordingly  prepared  and  ex- 
ecuted by  B.  and  C.  only,  upon  which  E. 
took  possession  of  the  land.s,  and  paid  the 
purchase  money,  which  was  divided  among 
the  several  persons  entitled  ander  the  will. 
E.,  being  afterwards  evicted  from  the  smaller 
parcel,  in  consequence  of  a  defect  in  the  title 
derived  under  the  will,  brought  an  action 
against  one  of  the  twenty-three  ])erson8,  to 
recover  the  share  of  the  300/.  received  by  him, 
at  the  same  time  rcfu»ii)g  to  give  up  the 
parrel  of  land  for  which  700/.  had  been  pnid; 
— Held,  that  he  was  entitled  to  recover.  John- 
Ban  V.  Johns&n,  3  B.  &  P.  163. 

An  action  will  lie  to  recover  the  expenses 
of  the  conveyances,  and  intcest  of  the  money 
prc»cured  to  purchase  an  annuity,  where  the 
grantor  has  raisrepiiesented  the  charges  affect- 
ing the  estate  to  be  charged  with  the  annuity. 
liichards  ▼.  Barton,  1  Esp.  287 — Kenyon. 

A.,  who  resided  in  New  South  Wales,  being 
entitled  to  an  annuity  for  his  life,  assigned  it, 
in  1847,  to  trustees,  to  dispose  of  it  for  his 
benefit.  The  plaintiff  entered  into  a  corre- 
spondence with  the  trustees  upon  the  subject 
of  the  purchase;  and  the  terms  of  the  pur- 
chase were  not  finally  determined  upon  and 
settled  until  the  28(.h  February,  1849.  Upon 
the  6th  of  that  month  the  annuit«mt  died. 
The  purchase-money  w>is  paid  by  the  plaintiff 
in  ignorance  of  the  fact,  and  was  ultimately 
received  by  the  executrix  of  the  deceased: — 
Held,  that  us  at  the  time  of  the  purchase  of 
the  annuity  it  had  ceased  to  exist,  the  plaint- 
iff was  entitled  to  recover  back  the  whole  of 
the  purchase-money  from  the  executrix,  on 
the  ground  that  the  money  had  been  paid 
without  consideration.  Strickland  v.  I'urner^ 
7  Exch.  308;  23  L.  J.,  Exch.  115. 

The  defendant  having  bought  a  pergonal 
chattel  at  a  shcrifTs  side,  the  plaintiff  after- 
wards offered  the  defendant,and  the  defendant 
accepted,  5/.  for  his  bargain,  and  the  plaintiff 
paid  the  advanced  price  to  the  defendant ; 
afterwards,  the  chattel  was  claimed  by  a  third 
party  under  a  superior  title,  and  the  plaintiff 
was  prevented  from  taking  possession  of  it; 
both  parties   knew  that  the  sale  took  place 
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under  an  execution: — Held,  that  there  was  no 
implied  warranty  of  title  by  the  defendant, 
and  that  the  plaintiff  could  not  recover  back 
the  price  paid  by  him,  as  upon  a  failure  of 
consideration.  Chapman  ▼.  Speller^  14  Q.  B. 
621;  14  Jur.  652;  10  L.  J.,  Q.  B.  239. 

An  agreement  recited  that  tiie  defendant 
had,  as  he  was  advised,  legally  put  an  end  to 
a  lease  granted  to  A.  of  a  farm  by  entering 
thereon,  by  reason  of  the  bankruptcy  of  A., 
pursuant  to  a  power  in  the  lease,  and  it  was 
agreed  that  the  defendant  should  grant  a  lease 
of  the  farm  to  the  plaintiff  at  a  yearly  rent, 
payable  quarterly.  The  lease  was  to  com- 
mence on  a  day  certain  if  the  defendant 
could  legally  make  it,  or  as  soon  as  he  was 
in  a  situation  to  do  so,  the  rent  to  commence 
from  the  commencement  of  the  term,  or  on 
possession  being  given,  which  should  first 
happen.  The  plaintiff  was  to  pay  the  defend- 
ant 5002.  on  possession  being  given  to  him,  as 
a  bonus  for  the  lease  to  be  granted.  Tlie 
plaintiff  was  admitted  into  possession,  and 
occupied  the  farm  for  two  years,  and  paid 
250/.  in  respect  of  the  bonus.  The  defend- 
ant was  unable  to  grant  the  lease,  the  com- 
mission of  bankruptcy  of  A.  having  been 
superseded.  The  plaintiff  brought  an  action 
against  the  defendant  for  not  granting  the 
lease: — Held,  that  the  recital  in  the  agree- 
ment was  primft  facie  evidence  against  the  de- 
fendant that  he  had  power  to  grant  the  lease, 
but  such  recital,  purporting  to  be  founded  upon 
the  supposed  bankruptcy  of  A.,  the  evidence 
was  answered  by  proof  that  the  commission 
against  him  had  been  superseded,  and  that 
the  granting  of  the  lease,  being  the  considera- 
tion for  the  bonus,  the  plaintiff  was  entitled 
to  recover  the  250Z.  as  money  paid  on  a  con- 
sideration which  had  failed,  although  ho  had 
a  beneficial  occupation  for  two  years. 
Wright  V.  CoUU,  8  C.  B.  150;  19  L.  J.,  C.  P. 
60. 

An  action  will  not  lie  to  recover  back  a 
snm  of  money  paid  ns  a  deposit  on  the  pur- 
chase of  an  estate,  when  the  instrument  under 
which  the  deposit  was  made  was  under  seal. 
English  v.  Blvnddl,  8  C.  &  P.  832— Denman. 

When  a  person,  bon&  fide  believing  he  has 
a  title,  sells  to  another  property  to  which  in 
reality  ho  has  no  title,  and  the  conveyance  is 
duly  executed,  the  purchaser  cannot  after- 
wards, on  discovery  of  the  defect,  recover  back 
the  price  paid  as  money  had  and  received. 
Clare  v.  Lamb,  23  W.  R.  389;  10  L.  R.,  C.  P. 
884. 

Money  paid  on  payment,  sale,  discount,  or 
•xchange  of  forged  or  worthless  securities.] — 
If  a  forged  bill  is  accepted  and  paid  by  the 
drawee,  he  cannot  recover  the  money  buck 
from  the  indorsee  to  whom  he  paid  it. 
Price  V.  NeaU,  3  Burr.  1354;  1  W.  Bl.  390. 

If  the  banker  of  a  supposed  acceptor  of  a 
forged  bill  discounts  it  for  the  agent  of  one 
of  the  indorsors,  on  the  discovery  of  the 
forgery,  ho  may  recover  back  the  sum  paid  on 
the  bill,  notwithstanding  he  was  the  banker 
of    the    supposed    acceptor,    and    therefore 


might  be  taken   to  knovr   his    handwritag. 
Fuller  V.  8mUh,  1  C.  &  P.  197;   R.  &  JL  4»- 

Abbott. 

A  f»erson  who  discounts  a  /orged  na^  bffl 
for  another,  who  passed  it  to  tdm  widKxft 
knowledge  of  the  forgery,  may  recover  Mm 
money  as  had  and  received  to  his  own 
upon  the  failure  of  the  consideration. 
V.  Ryde,  5  Taunt.  488;  1  Marsli.   157. 

So,    a   person  who  receives    forged,  haak 
notes  in  payment.     i5. 

So  of  a  victualing  bill,  nlthoag'h  the  fafl 
apparent  amount  has  been  paid  by  tbe  o^:e 
on  presentment.  Brttee  v.  Brt^oe,  1  MBifih. 
165;  5  Taunt.  495,  n. 

A  bill  of  exchange  with  a  forg>prl  accep- 
tance, purporting  to  be  payable  nt  the  hosBt 
of  A.  &  Co.,  bankers,  in  I^ndon,  with  whoa 
the  supposed  acceptor  kept  cash,  was  in- 
dorsed to  B.  for  a  valanble  consiiieration:  & 
indorsed  it  to  his  a^cnt  in  London,  who  pR^ 
sented  it  on  the  2od  of  April  at  the  house  of 

A.  &  Co.  for  payment:  'A.  &  Co.  jvaid  ir,  ai»i 
sent  it  on  the  80th  of  April  to  the  suppc^tii 
acceptor,  who  disavowed   it:  A.  &    Ca.  ia- 
med lately  gsive   notice  of   the  forjjery  to  R 
and  demanded  re|>ayment,  which  B.  tb fused; 
all  parties  were  ignorant  of  the  fraud: — Heid, 
that  A.&  Co., by  paying  the  bill,  without  ascer- 
taining that  tlic  acceptance  was  genoine.  we?e 
precluded  from  rticov<*ring  the  amount  frtna 

B.  Smithy.  Mercer,  1  ^la/ah.  453;  6  T&uotv  76. 
Fauntleroy.  being  one  of  three  co-trusteea, 

proprietors  of  stock,  »ind  also  one  of  thrtse co- 
partners  in    a    banking-house,    forged     the 
names  of  his  co-trusteos  to  a  power  of  attor- 
ney, under  wliich  he  sold  the  slcK.>k  and  paid 
the  money  into  his  Imuklng-houiie.    Keiths 
of  his  co-trustees  was  privy  to  the  transactioa. 
Fauntleroy  was   executed  for  forgery.    The 
surviving  trustees   sued    the  surviving  part- 
ners for  the  money.     On  an  issue  from  Chan- 
cery, directing  that  no  objection  shoaid  be 
taken  that  Fauntleroy  had  been  interested  both 
as  a  trustee   and   a  partner   in  the  banking- 
house: — Held,   tlint  the  money  constituted  a 
debt  due  from  the  bankers  to  the  trustees. 
Stone  V.  Ifarslt,  9  D.  &  R.  043;  C  B.  &  C.  551; 
R.  &  M.  364. 

A  check  being  drawn  upon  the  G.  braoch 
of  a  banking  company  by  II.,  who  kept  an 
account  at  that  branch,  was  presented  i)j  tbe 
defendant  at  the  B.  branch  of  the  comixiny, 
where  it  was  casliud  in  the  usual  way  acruss 
the  counter,  and  the  same  day  sent  to  G.,  l»ut 
H.  having  no  funds  there,  it  was  rctiirnc^l  to 
the  branch,  who  gave  notice  of  dishonor  to 
the  defendant.  H.  had  no  account  with  the 
B.  branch;  and  the  two  branches  were  dis- 
tinct in  respect  of  the  accounts  kept,  and 
issued  checks  denoting  the  particuhir  branch 
upon  which  they  were  dniwn: — Held,  th«t 
this  did  not  amount  to  imyment  of  the  check 
by  the  B.  branch  as  the  bankers  of  FI.,  or  oq 
his  credit,  but  on  thcc  redit  of  the  defendant, 
and  that  the  check  proving  too  be  worthless, 
the  bank  was  entitled  to  I'ecovcr  back  tlie 
monev  paid.  Woodlatul  v.  Fear,  3  Jur.,  N.  8. 
587;  30  L.  J.,  Q.  B.  203;  7  El.  &  Bl.  519. 
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ondor  of  a  bill  of  exchange,  though  no 
to  the  bill,  is  responsible  for  its  gen- 
::ci.css,  and  if  it  turns  outtlmtthe  name  of 
of  the  parties  is  forged  and  the  bill  be- 
▼aluelcss,  he  is  liable  to  the  vendee,  as 
a  failure  of  consideration.     Qumey  ▼. 
4  El.  &B].  180;  3  C.  L.  R.  8;  1 
K.  a  828;  24  L.  J.,  Q.  B.  46. 


S.     J^aney 


Paid  under  Mistake  of  Fact  or  of 
Law, 


^^Kinciples.] — ^Money  paid  by  one,  with  full 
ImovT^ledge,  or  the  means  of  such  knowledge 
in  bis  hands,  of  all  the  circumstances,  cannot 
l>e     recovered  on  account  of  such  payment 
lia^vln^  been  made  under  an  ignorance  of  the 
l&TV^.      Bilbie  v.  Lumley,  2  East,  460.     S.  P., 
V.  DacreSy   6  Taunt.    143;    Dew  v. 
I,  2  B.  &  A..  562 ;  1  Chit.  205. 
Hat  money  paid  by  a  person  under  a  forget- 
ful ncss  of  facts  which  were  within  his  knowl- 
edge, may  be  recovered.     Lucas  v.  W(iTSwick^ 
1  M.  4&  Rob.  203— Denman  and  Bolland. 

So,  money  paid  under  a  mistake  of  facts, 
there  being  no  laches  on  the  part  of  the  payer 
in  not  availing  himself  of  the  means  within 
liis  power  of  knowing  those  facts,  may  be  re- 
covered. Ifilnes  V.  Duncan,  6  B.  <&  C.  671 ; 
O  I>.  &  R.  731. 

Money  paid  under  a  bonft  fide  forgetfulness 
of  facts,  which  disentitled  the  party  to  re- 
ceive it,  may  be  recovered.  Kelly  v.  Solar iy 
OM.  &W.  54;  6  Jur.  107. 

It  is  not  sufficient  to  preclude  a  party  from 
recovering  money  paid  oy  him  under  a  mis- 
take of  fact,  that  he  had  the  means  of  knowl- 
edge of  the  fact;  unless  he  paid  it  intention- 
ally, not  choosing  to  investigate  the  fact.  lb. 
In  such  cases,  it  is  a  question  for  the  jury 
to  say  whether  the  money  was  paid  in  bond 
fide  ignorance  or  forgetfulness,  or  whether 
-with  a  previous  determination  not  to  inquire 
into  the  facts,  and  to  pay  it  under  any  cir- 
cnmstances.     Jb. 

Money  paid  under  a  mistake  of  law  is  not 
recovemble.     lb. 

When  a  party  pays  money  under  a  mistake 
of  fact,  he  is  entitled  to  recover  it  back, 
although  he  may  at  the  time  of  the  payment 
have  had  means  of  knowlege  of  whicli  he  has 
neglected  to  avail  himself.  Townserid  v. 
Cfowdy,  8  C.  B.,  N.  S.  477;  7  Jur.,  N.  S.  71; 
29  L.  J.,  C.  P.  800;  2  L.  T.,  N.  S.  537. 

Instances  of  payments  made  under  mistake.] 
— A  bill  bearing  several  indorsements  was 
dishonored,  but  was  taken  up  for  the  honor 
of  one  of  the  supposed  indorsers  by  the 
plaintiff,  who  struck  out  the  subsequent  in- 
dorscQicuts.  The  plaintiff  having  discovered 
that  tlie  signatures  of  tlie  drawer,  the  ac- 
ceptor, and  the  supposed  indorsc^r  to  the  bill 
were  forgeries,  communicated  the  same  to  the 
defendant,  and  demanded  the  money  back ; 
notice  of  the  dishonor  was  in  time  to  have 
been  sent  to  the  prior  indorsers  by  the  same 
day's  |)Ost: — Held,  that  the  ei'asure  of  the 
indorsements  did  not  deprive  the  defendant 


of  his  remedy  against  the  prior  indorsers,  and 
that  the  plaintilf,  having  paid  the  money  in 
mistake,  was  entitled  to  recover  it  from  the 
defendant.  Wilkinson  v.  Johnstuny  5  D.  &  R. 
403 ;  8  B.  &  C.  420. 

Where  the  captain  of  a  king^s  ship  brought 
home  in  her  public  treasure  upon  the  public 
service,  and  treasure  of  individuals  for  his 
own  emolument;  and  received  freight  for 
both,  and  paid  over  one-third  of  it,  according 
to  the  usage  theretofore  established  in  the 
navy,  to  the  admiral  under  whose  command 
he  sailed;  discovering  that  the  law  did  not 
compel  captains  to  pay  to  admirals  one-third 
of  the  freight,  the  captain  brought  an  action 
to  recover  it  from  the  admirars  executrix: — 
Held,  that  he  could  not  recover  back  the 
private  freight,  because  the  whole  of  that 
transaction  was  illeg!\l,  nor  the  public  freight, 
because  he  had  paid  it  with  full  knowledge 
of  the  facts,  although  in  ignorance  of  the 
law,  and  because  it  was  not  against  conscience 
for  the  executrix  to  retain  it.  Brisbane  v. 
Dacres,  5  Taunt.  143. 

Where  the  agents  for  the  grantor  *  and 
grantee  of  an  annuity  rendered  an  account  to 
the  latter,  in  which  they  gave  him  credit  for 
installments  due  from  the  former,  stating  at 
the  same  time  that  the  money  had  not  been 
received,  and  allowed  the  grantee  to  draw 
upon  them  for  the  amount;  and  the  agents 
having  in  about  twelve  months  afterwards, 
become  bankrupts,  and  nc^^lected  to  apprise 
the  grantee  in  the  interval  that  the  install- 
ments still  remained  unpaid  by  the  grantor, 
who  had  become  insolvent: — field,  that  the 
money  so  advanced  to  the  grantee  was  not 
recoverable  back  by  the  assignees  pf  the 
agents.     Shaw  v.  Picton,  7  D.  &  R.  201;  4 

B.  &C.  715. 

So,  army  agents,  who  allowed  an  officer  to 
draw  for  what  they  conceived  were  increased 
allowances  due  to  him  in  tlie  shape  of  pay 
(but  which  allowances  were  not  in  fact  in- 
tended by  government  to  be  given  lO  officers 
in  that  situation),  and  had  sent  in  an  account 
admitting  the  receipt  of  the  full  amount, 
were  not  allowed  after  a  lapse  of  time,  when 
they  found  out  ti)e  mistake,  to  retain  the 
surplus  from  the  representatives  of  the  officer. 
Skyring  v.  Greeicootl,  0  D.  &  U.  401 ;  4  B.  & 

C.  281:  1  C.  &P.  517. 

The  plaintiff  was  co  surety  with  K.  in  a 
bond  given  by  B.  to  the  guardians  of  a  union, 
conditioned  for  the  due  accounting  to  them 
of  moneys  received  by  him  as  treasurer.  At 
the  time  the  bond  was  entered  into  B.  was  a 
member  of  a  banking  firm,  into  which  the 
moneys  of  the  union  were  afterwards  paid 
and  drawn  out  by  th(i  guardians  by  checks  in 
their  names.  The  firm  became  bankrupt,  and 
B.  having  ceased  to  be  the  trca*«urer,  the 
guardians  dem  mded  of  the  plaintiff,  as  such 
surety,  the  balance  due  from  B.,  the  late 
treasurer.  The  ])laintiff,  in  ignorance  of  the 
facts,  paid  the  money: — Held,  that  the  sure- 
tics  were  not  lialde  on  the  bond,  and  that  the 
plaintiff,  having  \)n\(\  the  money  in  ignoi*}mr:e 
uf  the  facts,  was  entitled  to  recover  it.    Mills 


9177 


MONEY    COUNTS,    IH. 


-11W 


T.  Alderfniry  Uhum  {Guardians)^  8  Exch.  590; 
18  L.  J.,  Exch.  2.-»2. 

Whon  a  parry  to  secure  advances  made  to 
liim.  a&sit^ncd  to  his  crcdilor  his  present  and 
alRc»  his  after  acquire  I  prop'Tty,  and,  the  for- 
mer Iwinijinsutfi  iciit  to  pay  the  debt,  the  cred- 
itor sold  the  present  and  also  theaftxjr-itcquired 
pro|)erty  with  the  assent  of  the  debtor,  who 
probably  thougiit  that  the  after-acqtiired  prop- 
erty passed  by  assignment: — Hold,  that  the 
proceeds  of  th**  after-acquired  property,  which 
had  been  sold  under  a  mistake  as  to  the  law, 
but  without  fraud,  could  not  be  recovered 
buck.     Pbiti  V.  Dro7Juige,  24  L.  J.,  Exch.  6:J. 

An  exectitrix  beinjj  entitled  to  200/.  lent  by 
her  testator  in  his  lifetime,  and  secured  to 
him  by  bond  and  an  equitable  mortgage,  ap- 
plied to  C.  the  debtor,  for  payment.  U.  re- 
ferred her  to  a  bank  which  had  purchased  of 
him  the  mort«:agcd  property  subject  to  the 
char«xes  thereon.  The  bank  paid  the  2001. 
It  turned  out  tliat  by  a  will  prepared  and  at- 
tested by  the  testator,  and  made  subsequently 
to  that  under  which  C.  had  claimed,  but 
which  had  been  suppressed  by  the  family  of 
C,  C.  had  no  title  t«»  the  property  so  charged : 
— Held,  that  the  bank  could  not  recover  back 
the  money  as  having  been  paid  under  a  mis- 
take of  facts.  Aiken  v.  SJioH,  1  H.  &  N.  210; 
25  Jj,  J..  Exch.  821. 

The  defendant  supplied  the  phifntiff  with 
goods  to  the  amount  of  71 Z. :  the  plaintiff 
authorized  M.  to  pay  the  defendant  that  sum. 
M.  paid  the  defendant  50/.,  and  applied  the 
remaining  21/.  to  his  own  use.  M.  also  owed 
the  defendant  24/.;  and  the  defendant  drew 
on  him  a  bill  for  45/.,  the  amount  of  these 
two  sums,  which  he  accepted,  but  which  was 
dishonored  when  due,  and  M.  subsequently 
became  a  bankrupt.  The  defendant  applied 
to  the  plaintiff  for  payment  of  the  amount  of 
the  bill,  representing  that  it  had  been  left 
unpaid  on  tiie  plaintitf^s  account  by  M.,  and 
the  plaintiff  on  such  representation  paid  the 
45/.  and  took  possession  of  the  bill.  In  an 
action  to  recover  back  the  balance  of  24/.,  as 
having  been  paid  under  a  misrepresentation 
of  the  facts: — Held,  that  the  plaintiff  was  not 
bound  to  prove  that  before  action  brought  he 
tendered  back  the  bill  to  the  defendant. 
Pope  v.  Wray,  4  M.  &  W.  451. 

In  1811,  L.,  being  possessed  of  premises 
under  leases  which  would  expire  at  Midsum- 
mer, 1854,  granted  to  T.  and  E.  an  annuity 
of  222/.  4«.  5d.  for  three  lives,  to  secure 
which  ho  granted  to  each  of  them  an  under- 
lease of  the  premises  for  forty-three  years,  if 
the  lives,  or  the  survivor  of  them,  should  so 
long  endure.  In  1827,  the  premises  were 
assigned  to  the  plaintiff  for  the  residue  of  the 
terms  granted  to  L.,  subject  to  the  annuities, 
and  to  the  underleases  for  securing  the  same. 
In  1823,  T.  and  E.  were  let  into  possession  of 
the  premises,  at  the  rent  of  550/.,  payable  to 
them  in  equal  moieties.  T.,  the  liist  survivor 
of  the  cestuis  que  vie,  died  in  1851,  and  from 
his  death,  down  to  the  expiration  of  the 
Iea.ses  granted  to  L.,  E.,  as  their  agent, 
applied  for  and  received  the  rent  from  the 


plaintiff  for  them  and  the  representativi*  lA  L, 
and  accounted  for  a  moiety  to  «»ach  «'  i  e^, 
deti noting  payments  thert*out  in  ^^*l*-l«^! 
ground  rent,  rates,  taxes  insnranoe,  r  ?>»i% 
and  commission:  — R fid.  t?i:it  the  f> -»n '€ 
was  entith  d  to  recover  bick  t'l*?  stun  ->  ptii 
by  him  under  the  mi-^taki?  »  iinprxr*-;  'ti  ihjis 
the  right  to  receive  it  still  co  ninutl.  d^  i- ;t- 
iiig  only  the  sums  paid  by  the  si^t-nt  in  t  >fa'S 
to  ground  rent,  rates  and  taxes.  />  *-*^  ^. 
Brown,  1  C.  B.,  N.  S.  121;  3  Jur.,  N  >  IN 
26  L.  J.,  C.  P.  41. 

By  an  agreement  between  the  aiit*7oiBj:t«- 
ant  of  a  fann  and   the  incomi:!*;   leau.-.  th? 
amount  to  be  pjiid  by  the  latter  to  Ik-  J  -n^ 
was  referred  to  two  valuers,  who  inside  rh-ir 
valuation.     A  promissory  not<?  f or  r  li  •  am© j^ 
of  the  valuation  (after  d«'ductiiig^  3,009'.  \t£A 
cm  account)  w*is  given  by  the  pl.-iintiif  t  *  tst 
defendant;  and  the  pl-dntiff  ent«Te<J  ht^p^^ 
sessi(m.  On  the  occasion  of  Ins  seilin*^  hi-  iTtr- 
est  in  the  farm  to  a  third  i^ersui,  tie  p'»i'ir:i 
discovered  that  errors  had  lK»en    mitde  in  tU 
former   valuation,    by   including    itena?*  t^ 
ought  not  by  the  custom  of  the  c»>untrv  it 
have  l)een  valued  to  him.  and  itenn-«  tlva  dii 
not  exist.     He  nevertheless  |>aid    the  proaii*- 
sory    note  at    miturity   withont     objf /« 
Afterwards,  without  having efiven  thedHer^ 
ant  any  information  as  to  the  nature  «f  hi» 
complaint  of  the  valuation,  and  witbonf  far- 
ing made  any  demand,  he  brought  an  ariJ« 
for  mon«'y  had  and    received: — H«*ld,  ttet 
the  plaintiff  could  not  recover.     Freg»iA  v. 
Je fries,  4  L.  U..  Exch.  18tf;  88  L.  J.,  Ek^ 
liO;  20  L.  T.,  N.  S.  583. 

The  plaintiff  paid  to  a  dock  company  dock 
dues  estimated  by  the  plaintiff  according t'lai 
erroneous  sciile  of  measurement  promulsated 
by  the  commissioners  of  customs:— liei«i, 
that  the  excess  could  not  be  recovered  btck. 
Most  V.  Mersey  Dock  and  Harbor  Board,  20  W. 
K.  700— Q.  B. 

An  executor,  acting,  as  he  believed,  it 
accordance  with  the  true  constructioo  o!  ^A« 
testator's  will,  paid  money  to  the  plaiatiff. 
Afterwards,  the  executor  having  died,  bia«d- 
ministmtor  was  advised  by  coimsel  that  the 
money  had  been  wrongly  paid  to  the  plaiatit 
and  ought  to  have  been  paid  to  another  legi^tee. 
An  inde))endent  opinion  of  counsel  obtained 
by  the  plaintiff  took  the  same  view  as  ti)  tlie 
construction  of  the  will,  and.  accordingly,  id 
winding  up  the  testAtor's  estate,  the  admioi*- 
trator  debited  the  plaintiff  with  the  money 
which  was  supposed  to  have  been  wrf)ngi7 
received  by  her,  and  paid  over  that  amooDt 
and  the  balance  of  the  same  fund,  which  bad 
been  retained  in  the  executor's  hands,  to  the 
other  legatee.  Two  years  later  the  plaintiif 
died  a  bill  against  the  administrator  and  the 
other  leg>itee  for  repayment  of  the  money,  oa 
the  ground  that  it  had  been  paid  under  a  mis- 
taken construction  of  the  will: — Held,  thtt 
the  suit  was,  in  fact,  merely  an  action  for 
money  had  and  received,  and  could  not  be 
mtd n  tai  ned .  Sogers  v.  Ingham^  25  W.  R  388; 
40  L.  J.,  Chanc.  Div.  322;  8  L.  R,  Ch.Dit. 
851;  35  L.  T.,  N.  8.  677— C.  A. 
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tvxxi.ents  made  on  BetUement  of  aooonnts.] 
"e  bein^  mutual  accounts  between  A. 
o<i  13.,  the  latter  met  C,  AJs  brother,  to 
e^tle  t;tiem.  Two  accounts  were  brouglit  by 
^.  nriic  first  contained  various  items  of  money 
•eceivecl  by  B.  for  A.  B.  settled  and  si^^iied 
wV\\&  account.  0.  theu  produced  another  nc- 
Bouii.l>  l>etween  the  parties  respecting  other 
'^  iwhich   B.    disputed,    and   refused   to 

No  evidence  was  given  of  m«mey  had 
received  but  the  above : — Held,  that  A. 
entitled  to  recover  upon  tiie  count  for 
money  had  an<l  received.  Lorymer  v. 
Stephens,  1  C,  M.  &  R.  03;  4  Tyr.  869. 

A.  sum  of  money  allowed  in  account  by 
mistako  on  a  settlement  between  the  plaintiff 
and.  the  defendant,  when  the  defendant  paid 
\.\\G  iKilance  after  deduction  of  that  sum,  can- 
not be  recovered,  the  sum  allowed  never  hav- 
in^  passed  between  the  parties  otherwise  than 

by  such  allowance.     Lee  v.  Merrett^  8  Q.  B. 

820;   10  Jur.  010;  15  L.  J.,  Q.  B.  289. 

Bffoney  received  under  mistake  by  agent 
and  paid  over  to  principal.] — Wliere  a  defend- 
ant received  from  his  principal  abroad  a  bar 
of  Bilver,   and  took  it  to  the  plaintitf,  who 
melted  it,  and  sent  a  piece  to  an  assay er  to 
be   assayed  at  the  defcmlant^s  expense,  and 
paid  a  price  for  the  bar  to  the  defendant,  as 
lor  the  number  of  ounces  of  wiver  which  by 
the  assay  it  was  calculated  to  contain,  wliicli 
number  was  afterwards  discovered  to  exceed 
the  true  number:— Held,  that   the   plaintiff 
might,  after  liaving  offered  to  return  the  bar, 
maintain  an  action  against  the  defendant  for 
the  price  thus  paid  to  him  under  a  mistake, 
although  he  had  forwarded  his  account  to  his 
principal,  and  in  it  had*  placed  the  price  re- 
ceived to  the  credit  of  his  principal.     Cox  v. 
Prentice^  3  M.  &  i^  844.     And  see  Oomery  v. 
Bond^  3  M.  <&  8.  378. 

But  when  money  has  been  paid  to  an  agent 
under  a  mistake  of  fact,  and  the  agent  has 
either  paid  it  over  or  settled  his  account  wlcn 
his  principal,  and  is  guilty  of  no  fraud  in  the 
matter,  he  is  not  liable  to  refund  the  money. 
UoUand  v.  RusseU,  30  L.  J.,  Q.  a  308;  0  W. 
R  737;  4  L.  T.,  N.  8.  547;  1  B.  &  8!  424; 
affirmed  on  npix^al,  83  L.  J.,  Q.  B.  297;  11 
W.  R  757;  8  L.  T.,  N.  8.  408;  4  B.  &  8.  4— 
£xch.  Cham. 

Certain  bales  of  cotton  were  consigned  by 
merchants  at  Madras  to  London  for  the  ac- 
count of  their  correspondents,  the  plaintiffs, 
who  were  merchants  at  Liverpool,  under  bills 
of  lading  having  in  the  margin,  pursuant  to 
the  course  of  business  at  Miidnis.  a  note  of  the 
measurement  and  the  amount  of  frcight.  On 
the  8liip*8  arrival,  the  plai n tiff ^s  brokers  sent 
the  cotton  to  a  wharf  with  a  copy  of  the  bills 
of  lading,  another  copy  of  the  bills  of  hiding 
bt'ing  forwarded  to  the  plain' iffs.  Accord- 
ing to  the  ordinary  practice,  the  wharfinger, 
on  receiving  tho  cotton,  measured  it,  ami 
sent  a  note  of  the  meaeuremeut  to  the  de- 
fendants, who  were  thoship^s  brokers  (one 
of  them  also  being  the  owner).  Tlio  defend- 
ants, as  brokers,  made  out  a    freight-note, 


adopting  the  measurement  from  tho  whar- 
finger's note,  which  in  consequence  of  tho 
swelling  of  the  bales  o.i  the  vtiya^xi;  was  con- 
siderably more  than  the  Madras  mcaHurcmcut 
in  the  mar<{;in  of  the  bills  of  lading.  The 
freiu:ht-notc  so  made  out  was  S"ut  bv  the 
deleutlants  to  the  plaintiff's  brokers  who, 
assuming  it  to  be  cornrct,  piid  the  amount, 
and  received  credit  for  it  iu  their  nccou  it 
with  their  principals:  and  the  defendants 
settled  thj  ship's  accounts  u;)on  the  snppo4- 
tion  that  all  was  right.  The  plaintiff ->.  on 
balancing  their  accounts  with  the  Mad ::m 
house  at  the  end  of  the  foUowini'  ve  ir.  (lis- 
covered  for  the  first  time  ihat  they  h:icl  ov<-r- 
paid  the  defendants  to  ihe  fxicnt  of  ,S8/.  8*. 
3<Z.,  and  brought  an  action  to  recover  it 
back: — Held,  that  the  money  havini;  been 
paid  under  a  mistake  of  fact,  the  plaintiffs 
were  entitled  to  recover  it  back  from  ihe 
owner  of  the  shi|>.  but  not  as  against  the  two 
defendants  as  sliip'.s  brokers,  who  had  setd'd 
accounts  with  tiie  owner  in  tlie  l>o  ul  tide 
Ixiliuf  that  the  pavment  had  been  rig.itly 
made.  Hhand  v.  Grant,  13  C.  B.,  N.  S.  J)34; 
OL.  T.,  T.  8.  yOO. 

A.  bought  cotton  of  B.,  both  being  cotton- 
iirokers  at  Liverpool,  and  each  acting  for  an 
undisclosed  principal.  Weight-lists  of  tl»e 
cotton  were  in  ihe  usual  c  »ui*se  ilelivercd  lo 
each  party  from  the  warehouse  keeper  at  ihe 
dock;  but  by  a  mist;ike  made  by  a  clerk  <>f 
B.  iu  adding  up  the  iigures,  the  ijuantitv  a,i- 
peared  to  be  100  cwt.  more  tlian  ir  really  was, 
and  A.,  in  i'^norance  of  t'ae  mistake,  paid  ti. 
500^.  I'M.  too  much.  The  misiak.;  was  not 
discovei-ed  by  either  pariy  u.itil  se.vral 
monihs  aftervv  irds.  In  tiie  lue-mtime  V>.  Ii.id 
,  allowed  the  money  S(*  received  by  him  lo  In?  s -i- 
tied  in  account  between  him<elf  and  his  prin 
cipals,  to  wlioni  he  had  made  advaaee>i;  and 
at  the  close  of  ihe  transju'tioi.**  between  t  ^em 
there  was  a  large  balance  owing  by  his  prin- 
cipals to  U. : — llehl,  that  A.  was  enlitleil  to 
ixjeover  back  from  B.  the  sum  s(»  overpaid  to 
him,  the  case  not  falling  within  the  rul  •  by 
\yhich  an  ugent  is  relieved  from-responsiS>il  ty 
where  he  ban  bona  tide  paid  over  moneys  r<- 
ceived  by  him  on  aec<mnt  of  I: is  principals. 
Neinili  V.  Tomlinvon,  6  L.  U.,  C.  P.  40ri;  Ah 
L.  T  ,  N.  8.  883. 

0.  Money  in  Hands  of  Stahehohlerm^   Bfti/eM, 

Trintfef'9,     dbcy     or     Received    from 

Third  Parties  to  PJniiitiff's  line; 

Specific  Af^rtpjn*iation  or 

Amgnmtnt  of  Mouey, 

Money  recelyed  by  stakeholders. ]«— An 
action  will  not  lie  between  two  parries  who 
have  by  consent  deposited  money  with  a 
stakeholder,  unless  it  is  proved  thut  the  de- 
fendant refused  to  pennit  the  j)laintiff  to  re- 
ceive the  ioncy.  liofMion  v.  Hidl^  Peake,  VZ7 
— Kenyon. 

The  particulars  stated  the  cau^e  of  acti<)n 
to  be  for  the  amount  of  stakes  depositi-d  is 
the  defendant's  handn  by  the  plaintiff  and  K., 
and    won    by  plaintiff   of    U. : — He!d,  that 
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he  could  not  recover  tljo  omount  of  his  own 
stake,  on  proof  that  he  had  re-dcraanded  it 
from  the  defendant  l»eforc  it  was  paid  over. 
Davenport  v.  Dnvies,  1  M.  &  W.  570. 

Where  money  in  1itif;ation  between  two 
parties  has  by  mutual  consent  I)een  paid  over 
to  a  trustee  in  trust  for  the  party  entitled,  it 
can  only  be  sued  for  and  recovered  from  the 
stakeholder  by  the  party  entitled  to  it,  and 
not  from  the  original  party  whr)  was  indebted, 
though  he  agreed  to  waive  all  objections  to 
form.     Ker  v.  Od>orne,  9  East,  878. 

By  an  ap^eenient  A.  undertook  to  procure 
for  B.  a  license  for  a  hotel,  then  in  tlie  occu- 
pation of  B.,  or  to  forfeit  a  sum  of  money 
deposited  with  a  stakeliolder.  Notice  was 
given  to  both  to  attend  before  the  magistrates 
on  the  licensing  day ;  hut  B.  would  not  attend, 
and  the  license  was  refused : — Held,  that  B. 
could  not  maintain  an  action  for  the  deposit. 
Bryant  v.  Beattie^  4  Bing.,  N.  C.  254;  5 
Bcott,  751;  1  Arn.  65;  2  Jur.  276. 

A.  took  from  the  Board  of  Works  a  piece 
of  ground  at  Westminster  for  the  erection  of 
galleries  at  the  king's  coronation,  and  under- 
let part  of  it  to  B.  on  the  same  terms.  The 
rent  was  paid  by  B.  to  A.,  who  deposited  it 
in  the  hands  of  his  bankers,  with  a  condition, 
that  if  the  coronation  did  not  taice  place,  and 
the  rent  was  in  consequence  remitted  by  the 
Board  of  Works,  th«  money  was  to  be  returned 
to  B.  The  coronation  took  place;  but,  in 
consequence  of  the  speculation  being  unprofit- 
able to  the  parties,  the  crown  remitted  the 
whole  rent  to  A.,  who  refused  to  return  the 
money  paid  him  by  B. : — Held,  that  B.  might 
maintain  an  action  for  money  had  and  received 
against  the  bankers  as  stakeholders.  Truscott 
v.  Marsh,  2  D.  i&  R.  712. 

In  an  action  to  recover  sums  deposited  with 
the  defendant,  as  the  treasurer  of  a  money 
club,  it  appeared  that  the  money  had  been 
deposited,  not  by  the  plaintiff,  but  by  his  son, 
a  minor,  who  was  a  member  of  the  club,  and 
who  had  made  several  payments  himself,  but 
had  afterwards  run  away  from  his  service, 
and  the  payments  were  then  continued  by  his 
Bister,  from  money  furnished  by  her  motlier. 
There  was  no  evidence  that  the  defendant 
knew  anything  of  the  plaintiff: — Held,  that 
the  proper  question  for  tlie  jury  was,  whether 
there  was  any  privity  of  contract  between  the 
defendant  and  plaintiff;  and  tliat  a  direction 
that  if  the  money  deposited  was  the  money 
of  the  plaintiff  he  was  entitled  to  recover,  was 
wrong.  Bluek  v.  Slddaway,  15  L.  J.,  Q.  B. 
859--B.  C— Wightman. 

A.,  a  subscriber  to  a  lottery  for  the  Derby 
stakes,  established  by  tlie  defendant,  drew  a 
ticket  and  sold  it  to  tlic  plaintiff.  The 
agreement  was,  that  the  holders  of  the  tickets 
having  on  them  the  names  of  the  first  and 
second  horses  should  have  prizes.  The  ticket 
which  A.  drew  had  on  it  the  name  of  the 
second  horse.  The  defendant  had  no  notice 
of  the  transfer  of  the  ticket  to  the  plaintiff 
till  after  the  race  was  run: — Held,  that  the 
plaintiff  could  not  maintain  an  action  for 
money  had  and  received  against  the  defend- 


ant.    Joheg  v.  Carter,  8  Q-  B.  134;  10  Jm. 
33;  15  L.  J.,  Q.  B.  90. 

A  dispute  having  arisen  as  to  whether  &. 
was  entitled,  in  respect  of  200  sh&res.  to  be 
registered  as  a  shareholder  in  a  company;  it 
w:is  arranged  between  him  and  the  compsBT, 
that  he  should  deposit  400iL,  on  aocouDl  of 
such  shares,  with  the  secretAry,  which  vastd 
1x3  repaid,  i  f  B.  failed  to  make  out  bis  <JaiB. 
The  following  minute  of  the  transiM;tk»  wm 
made  by  the  defendant:— "2Cth  April,  1^8. 
E.  C.  ll   Company.     B.   has  deposiied  wiA 
me  400/..  on  ai-connt  of  200  shares,  'or  wbici 
he  claims  tt)  be  registered,  on  condition  that 
B.  is  to  accept  back  the  money  so  di-p«»si:ed. 
if  he  cannot  substantiate,  to  the  satisf^^ctiii 
of  the  board  of  directors,   his  claim  to  l« 
registered  for  the  same.     (Signed)  J.  C  5.. 
Secretary."     Tlie  400Z.  being  |>aid  to  the  sec- 
retary in  a  check,  he  paid  it  in  to  his  banker*, 
on  his  private  account.     lie  quitted  the  ea- 
ploy m en t  of  the  company  in  February,  lit^, 
B.  never  was  registered  in  the  books  a?  i 
shareholder:— Held,  first,  that  an  action  for 
money  had  and  received,  and  which  was  not 
commenced  until  more  than  two  years  after 
the  money   was   so  deposited,    was  rigttfj 
brought  against  the  secretary;  and  secoodlj. 
that  B.  was  entitled  to  recover  the  400Z.  with- 
out showing  that  he  ever  attempted  to  sab- 
stantiate  his  claim  to  be  registered  as  a  share- 
holder.    Baird  v.  Bobertson,  1  M.  &  G.  9S1. 

On  a  sale  of  premises  by  auction,  the  mem- 
orandum of  agreement  to  pun^hase  and  sell 
was  signed  by  the  auctioneer  as  agent  for  ffie 
purchaser,  and  by  tlie  vendor's  attorney,  sub- 
scribing himself  as  **  agent  for  the  s^id  S.  ^, 
the  vendor."    The  purchaser  |wd  his  deposit 
to  the  attornev,  who  gave  a  receipt,  Eigne<l  by 
himself  as  *•  agent  for  S.  S.''     The  sale  going 
off  through  the   vendor's  default,  and  the 
deposit-money   not  being    returned:— Held, 
that  the  purchaser  could  not  bring  an  aciios 
for  it  against  the  attorney,  for  that  be  ^u 
not  a  stakeholder,  but  merely  the  vendnr's 
agent,  and  payment  of  the  deposit  to  huft 
was   payment  to   the    vendor.     BamforH  v. 
Shutbleworih,  11  A.  &  E.  026. 

A  party  who  repudiates  a  wager  before  the 
result  of  it  is  ascertained  is  not  precluded 
from  recovcriniy  his  deposit  from  the  sfaAe- 
holder  by  8  &^9  Vict.  c.  109,  s.  18,  which 
avoids  contracts  by  way  of  gaming  and  wager- 
ing, and  prohibits  the  maintenance  of  an 
action  for  the  recovery  of  money  won  upoa 
any  Avager,  or  deposited  in  the  haijdsufa 
stakeholder  to  abide  the  event  of  any  wager. 
Martin  v.  Ilcwson,  10  Exch.  737;  1  Jar.,  2*. 
S.  214;  24  L.  J.,  Exch.  174. 

BaUeos.]— An  action  for  money  had  and 
received  docs  not  lie  against  the  bailee  oj  i 
bill  of  exchange  n<»t  due  at  the  time  of  action 
brought,  which  he  has  wrf»ngfully  dcpo?iteu 
with  his  own  bankers,al  though  hchasobtainvM 
money  upon  the  joint  credit  of  that  and  othci 
bills.  Atkins  v.  Otcen,  C  N.  &  31.  S09.  *« 
Palmer  v.  Jarrruiin,  2  M.  &  \V.  282.       . 

A  sum  of  money  was  handed  by  tlic  plaintui 
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defendnnt  to  cany  to  a  particular 
there  to  pay  t<>  a  ccrtnin  person  for 
i^  plain -tiff.  The  defendant  took  the  money, 
|fc  in  ctnswer  to  the  inquiries  of  the  plaintiff 
i  "ttkG  sabject,  aaid  that  he  had  lost  it: — 
eld,  ^liut  an  action  for  money  had  and 
*oo\'vec\  was  maintainable  on  proof  of  these 
kct:3  imoTcly;  though  it  was  objected  tiiat  the 
'*>I»ei-  I'orm  of  action  was  a  special  action  for 
lie  negligence.  Barry  v.  EoftertSy  5  N.  &  M. 
J05>  ;    3  A.  &  E.  118;  1  H.  &  W.  242. 


.] — "Where  money  is  paid  into  the 
ha.n.<^s  of  a  trustee  for  a  specific  purpose,  it 
cc^nxiol;  be  recovered  back,  until  it  is  shown 
tlmt  "ttke  trust  is  closed,  and  that  a  balance  is 
left.        Case  v.  UoberU,  Holt,  500— Burrough. 

The  defendant's  son  agreed  to  communicate 
to   tlic  plaintiff  a  secret  for  a  dye,  and  the 
plaintiflf  agreed  to  pay  him  25Z.  if  a  color 
alvould  be  produced  to  the  satisfaction  of  B., 
aii<i  the  plaintiff  handed  over  to  the  defend- 
ant a  check  for  25/.,  to  be  paid  to  his  son  in 
that  case;  but  if  the  color  was  not  good,  the 
money  was  to  be  returned.     On  the  2d  Sep- 
tember an  experiment  was  commenced  as  to 
the  dye,  and  on  the  3d,  before  it  was  con- 
cluded, the  defendant  got  the  check  cashed ; 
on   the  4th  the  experiment  was  finished,  and 
the  dye  turned  out  a  failure,  and  was  disap- 
proved of  by  B.     The  plaintiff  demanded  the 
money  of  the  defendant,  but  without  men- 
tioning the  decision  of  B. : — Held,  that  he 
must   be  nonsuited,  as  he  had  no  ca\ise  of 
iU!tion  till  the  decision  of  B.   had  been  com- 
municated to  the  defendant.     Wilkinson  v. 
Godefray,  3  P.  &  D.  411 ;  9  A.  &  E.  536. 

Held,  also,  that  as  the  check  had  been 
treated  throughout  as  money,  the  defendant 
had  not  committed  any  breach  of  his  duty  by 
getting  it  cashed,  so  as  to  make  him  liable  for 
money  had  and  received.     Ih, 

By  the  deed  of  consecration  of  a  chapel 
built  by  subscription,  of  which  the  plaintiff 
was  one  of  the  founders,  the  chapel-wardens 
for  the  time  being  were  to  receive  the  pew- 
rents,  the  surplus  of  which,  after  payment  of 
certain  expenses,  was  to  go  towards  the  re- 
payment of  the  expense  of  building  the 
chapel.  S.  &  G.,  the  chapel-wardens  for 
1838,  at  the  close  of  their  year  of  ofiice,  had 
in  their  hands  a  surplus,  payable  to  the  plaint- 
iff as  one  of  the  founders.  The  plaintiff  and 
the  defendant  were  tiie  succeeding  chapel- 
wardens.  G.  handed  over  the  money  to  the 
defendant,  together  with  his  accounts,  with  a 
direction  not  to  pay  it  over  to  tlio  plaintiff, 
until  the  determination  of  an  action  against 
the  plaintiff  by  another  of  the  founders,  to 
recover  back  money  advanced  towards  the 
plaiotiff^s  share  of  the  expenses  of  building 
the  chapel: — Held,  that  the  plaintiff  could 
Doteue  the  defendant  for  the  amount  before 
the  determination  of  that  cause.  Sewell  v. 
Mnj,  0  M.  &  W.  22. 

Where  money  has  been  received  by  A.  upon 
trust  to  make  payments  of  an  unascertained 
amount,  and  to  pay  the  surplus  to  B.,  B.  can- 


not sue  A.  for  money  had  and  received  while 
the  trusts  remain  open.  Edwards  v.  Bates,  7 
M.  &  G.  590;  2  D.  &  L.  290;  8  Scott,  JN.  R. 
400;  8  Jur.  539;  13  L.  J.,  C.  P.  156. 

D.  was  appointed  by  deed  by  the  plaintiff, 
the  mortgagor  of  an  estate,  and  P.,  the  mort- 
gagee, the  receiver  of  tlio  rcnts  of  the  estate; 
and  by  tlie  terms  of  the  deed  he  was,  after 
allowing  for  taxes  and  repairs,  to  hold  all  the 
remaining  rents  in  trust  for  certain  purposes: 
viz.,  first,  to  pay  taxes;  secondly,  the  costs  of 
collection;  thirdly,  a  commission;  fourthly, 
premiums  (m  a  policy  of  insurance;  and  last- 
ly, to  apply  the  surplus  in  or  towards  satisfac- 
tion, on  the  Gth  January  and  6th  July  in  each 
year,  of  the  accruing  interest  on  the  principal 
money  secured,  and  to  pay  the  ultimate  sur- 
plus, if  any, to  the  plaintiff ;  with  a  proviso,  that 
if,  on  the  6th  January  or  6th  July,  he  should 
have  rents  and  profits  in  hand,  it  should  be 
lawful  for  him  to  retain  the  whole  or  part  for 
the  purpose  of  irnying  the  premiums  in  that 
year  on  the  policy  of  insurance.  D.  did  not 
execute  the  deed: — Held,  that  D.  was  not 
bound  by  the  terms  of  this  deed  to  pay  the 
surplus  existing  on  each  6th  January  and  6th 
July  to  the  plaintiff;  and,  therefore,  that 
although  he  had  a  balance  in  his  hands  v)n 
either  of  those  days  after  payment  of  the  half- 
yc  irly  interest,  he  was  not  liable,  the  trust 
still  continuing,  to  be  sued  by  the  plaintiff 
for  money  had  and  received.  Bartlctt  v. 
Bimond,  14  M.  &  W.  49;  14  L.  J.,  Exch. 
873. 

Stock  was  bequeathed  in  trust  to  pay  H.,  a 
married  woman,  the  ar:cruing  dividends  for 
her  sole  use,  her  receipts  to  be  the  only  good 
discharges  to  the  trustees.  The  trustees  re- 
ceived a  dividend,  and  informed  H.  that  the 
sum  was  lodged  with  their  agents,  and  would 
be  paid  to  her  on  her  signing  a  receipt,  and  on 
execution  by  her  and  her  husband  of  a  deed 
prepared  under  an  order  of  the  Court  of  Chan- 
cery relating  to  the  trust  affairs.  H.  and  her 
husband  did  not  give  the  receipt  or  sign  the 
deed,  and,  the  dividend  not  being  paid,  they 
brought  an  action  for  money  had  and  re- 
ceived:— Held,  that  the  deposit  with  the 
agents,  and  notice  to  H.,  were  not  such  an. 
appropriation  and  admission  of  a  balance  as 
made  the  amount  demandablc  from  the  trust- 
ees without  giving  H.'s  receipt,  and  that  the 
refusal  to  give  such  receipt  justified  them  \u, 
withholding  the  dividend,  though  they  had 
also  demanded,  as  a  condition  of  payment,, 
execution  of  the  deed,  which  they  had  no 
right  so  to  enforce.  Bond  v.  Nurse,  10  Q.  B. 
244;  11  Jur.  655;  10  L.  J.,  Q.  B.  190.      . 

A  paper  as  follows:  —  **  I  hold  of  M.  T.  37Z. 
to  put  into  a  savings  bank  for  her,"  signed 
and  dated,  is  evidence  of  a  legal  debt  of  &7i. 
from  the  party  signing  to  M.  T.,  the  money 
not  having  been  put  into  a  savings  bauk,  but 
partly  paid  to  the  use  of  M.  T.,  and  does  not 
show  a  mere  trust ;  and  M.  T.  may  recover, 
though  parol  evidence  is  given  that  the  party 
signing  received  the  money,  to  bo  applied,  at 
his  discretion,  to  the  use  of  M.  T.  Bemon  v. 
Hayward,  2  A.  «&  E.  666. 
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Assignees  or  grantees.] — A.  was  tenant  of 
a  farm  over  which  two  railways  passed,  in 
rcs|)ectof  which  rcnnnt*sc1aina(;es  were  payable 
to  the  owner  of  the  hind,  or  to  his  lessee^*  or 
trn.ints.  A.  received  the  monev: — Held, 
that  if  the  land  covered  by  the  railways 
]>assod  to  A.  by  the  aarreenient  imd<T  which 
lie  became  tenant,  the  owner  could  not  re- 
cover that  money  as  received  to  iiis  use. 
WiJaon  v.  Andenvm^  1  C.  <&  K.  544 — Cresswell. 

An  execution  issued  against  one  of  two  part- 
ners for  a  separate  debt,  under  wliich  the 
gondii  of  the  partnership  were  seized;  l)cfore 
the  sule,  a  iiat  in  bankruptcy  insued  against 
the  partnership.  The  partnership  property 
was  afterwards  sold,  and  tlie  produce  received 
by  tl\e  assignees: — Held,  that  the  execution 
creditor  could  not  maintain  an  action  against 
the  assignees  for  a  moiety  of  the  produce  as 
money  had  and  received  to  his  use,  having  ac- 
quired no  legal  interest  in  the  goodfl.  Garhett 
V.  VenU,  D.  &  M.  458;  5  Q.  B.  40;  8  Jur   385. 

The  defendant  lieing  indebted  to  the  plaint- 
iflf  in  150/.,  and  l)eing  employed  by  T.  to 
perform  works,  for  whicii  he  was  receiving  a 
percentage,  wrote  an  order  to  T.  to  pay  the 
plaintiff  150/.  out  of  the  first  moneys  due  to 
the  dcfen<)ant.  Afterwards,  being  indebted 
to  B.  in  997/.,  he  executed  a  deed,  reciting 
the  above  acts,  assigning  to  B.  such  sums  as 
then  were  or  should  become  due  to  him,  the 
defendant,  from  T.,  in  trust — tirst,  to  pay 
the  phiintiff;  and  secondly,  to  pay  the  907/. 
The  defendant  afterwards  received  150/.  from 
T..  and  the  plaintiff  sued  him  for  money  had 
and  received: — Ueld,  that  the  action  lay  for 
the  160/.,  though  no  proof  was  given  of  T.^s 
assent  to  the  order;  and  thougli,  at  the  time 
of  making  the  deed,  there  was  not  150/.  due 
from  T.  PotiUy  v.  Goodwin^  4  A.  <&  E.  94 ;  5 
N.  &M.  46U;  1  II.  &  W.  667. 

In  an  action  for  money  had  and  received, 
if  the  de/endaut  shows  a  deed  of  assignment 
of  the  money  to  himself,  and  a  receipt  for  the 
considen^ion  money  indorsed,  it  is  a  good 
discharge,  thougii  there  is  pregnant  evidence 
of  susDicion  that  the  consideration  is  falsely 
recited,  and  that  the  money  never  was  paid. 
Bowntree  v.  Jacob,  2  Taunt.  141. 

Tlie  relief  on  the  ground  of  imposition  is  in 
equity.     Ih. 

Where  money  is  paid  by  A.  to  B.,  to  be  ap- 
plied by  the  latter,  pursuant  to  a  binding  con- 
tract between  the  parties,  A.  cannot  revoke 
its  destination.     TatM  v.  Bappt,  0  C.  B.  541. 

The  drawer  of  an  accommodation  bill,  a 
few  days  before  its  maturity,  handed  money 
over  to  the  acceptor,  for  the  purpose  of  meet- 
ing the  bill.  A  fiat  having  been  issued 
against  the  drawer  between  the  day  of  such 
deposit  and  the  maturity  and  payment  of  the 
bill: — Held,  that  the  money  having  been 
lianded  over  to  the  acceptor  in  pursuance  of 
*  binding  contract,  upon  a  good  cimsidoration, 
riz.,  an  implied  c<mtract  of  indemnity,  the 
bankruptcy  of  the  drawer  was  no  revocation 
of  the  authority  to  apply  the  money  in  satis- 
faction of  the  bill,  and  consequently  that  his 
assignees  could  not  reoover  it  back  from  the 


acceptor  as  money  had  and  rcccirel  to  t!. 
use.     lb. 


Other  instances  of  money  received 
fendant  to  use  of  plaintiff  f.om  third  pa? 
— Tiie  l)rok(M-s  to  a  s!iip  cliarnd  tn  ir 
plovers  certain  sum*?  dC  mo:icy  for  «r.>  k  tW^ 
to  their  hhip  under  th"   ht-jid  -if  cr  .  e  1  »rE. 
The  labor  of  a  stevedore  was  pTfonihnI    X-j  a 
man  whom  th»'y  employed,  and  t>  w  ^jfn  i.  -  r 
paid  several  sums  of  money,  hut  far  le«^  ? ^ 
amtmnt   than  tlicir  own   char;rcs;  thf   -^H  tv 
owncrs  were  aware  that  the  br.»kpr<  cU  ir^.-J 
them  more  than  tlK'y  paid  the  workiKMu  l^r 
made  no  objection,  on   acconiit  of  thiir  z^--C 
and  diligence:— Held,  that  one  nf  ih?  wot*- 
mcn   under    such   ci re um^a nances  ct>nlrl     mac, 
malnt;iin  an   action    for  the  larmier  wm-  rt^ 
ceived  by  the  brokers,  as  mone?  n-ct-ivir  J  ts 
his  use.      WiUon  v.  Cohen^  2  C.  &  P.  3rj3— 
Qaselec. 

Til rec  ship-brokers  agreed  in  writinj  «itk 
a  ship-owner  to  fn'ight  liis  v<*3sel  at  »  fertiia 
commission,  <lividing  profits  of  commis^kn. 
One  of  tlie  brokers  alone  pciid  ami  r-rvlvrti 
money  on  account  of  the  ^hip;  and  (Kiveiwl 
to  the  owners  an  account.  char«,nag  * 
liquidated  sum  for  commissi(»n.  The  I'vi-nrT 
acquiesced  in  the  accuracy  of  the  acvou  it, 
but  o!)jectcd  to  the  ch  irge  for  co'nm!<«ii**a, 
hut  which  the  broker  retained  in  his  \yxa\^ 
There  was  no  adjust  nn*nt  of  afcaint  betwrti 
the  brokers:— Held,  that  money  had  und  le- 
ceived  would  not  lie  by  the  two  broken 
ngrdnst  the  tlurd  for  their  shfutj  of  th'  cm- 
mission.     Bimll  V.  IJaminomL  0  D.  &  R  l!i>S. 

Where  agents  in  England  effecttnl  a  |ioUrj 
of  insurance  for  a  corrcspond«'nt  abnwl.  <w 
which  a  Iohs  hMp|)ened,  ami  he  da'W  a  hil 
upon  them,  which  was  presented  fc»r  accept- 
ance by  an  indorsee,  but  they  Siiid  th'-YC«)u](f 
not  accept  it,  having  no  funds  in  hand,  but 
that  on  a  settlement  taking  place  with  the  an- 
derwriters  it  should  be  paid: — Held,  that 
after  they  had  received  a  sum  from  ilicnnd<T- 
writers  lens  than  tlie  amount  of  the  bill,  it 
might  be  recovered  from  ti»em  by  the  indorsefl 
as  money  received  to  his  use.  DutgdM  t. 
Carney y  4  Camp.  176— Qibbs. 

The  plaintiff,  an  attorney,  agreed  far  a 
consideration  to  convey  to  the  defendant  ao 
estate,  which  the  latter  had  purcha^v*!.  u|»ii 
the  terms  tiiat  the  vendor  and  vendee ^h 'uM 
pay  for  the  ccmveyance  in  equal  pn)|K>rttons 
and  the  plaintiff  also  agreed,  that,  if  ttie 
vendor  objected  to  pay  any  ex|x*ii^es,  lie,  di- 
plaintiff,  w  mid  not  apply  to  the  dcfi-ndaot 
for  any  further  remuncnttion.  The  c<Hivcy 
ancc  was  made  by  the  plaintiff;  thcdcfcnl- 
ant  agreed  with  the  vendor,  thai,  if  the  vendor 
wouM  pay  the  wlnde  expense  of  another 
transaction  between  himself  and  the  dcTcnd- 
ant,  he,  the  vendor,  should  not  ]Kiy  any  of 
the  exjx^nses  of  the  al)ovc  conveyan(*c:  — Ilt'M. 
that  so  much  of  those  expenses  as  the  defend- 
ant (as  lietween  himself  and  the  vendor)  imd 
been  allowed  to  set-off  againat  his  ahoroo/ 
the  lial>ility  on  the  irfher  inuisaction.  wai 
money  had  and  received  to  the  plaiutiff^feOie, 
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"I  micclit  l>c  recovered  by  him,  besides  the 
^f^iclcmition  originally  agreed  upon  for 
ifeiii-*"   the  c«»nve3aiice.     Nfnj  v.  lici/no!ds^  1 

A.-  ,     St.   niannfiicturer,  contracted  witli  B  ,  C. 

cl    !>.,    who  werw  |»}irtncrs,  occupying  a  mill, 

le  "|>v<»|i(»rty  «'f  IJ.,  for  the  dryini^of  his  wool 

I  i\  room  in  the  mill.     B.,  C.  and  D.  cffccMd 

1     ill-  vii*an«'e  on  the  mill,  covi-ring  wool  in 

tif   r<>«»Tn.     D.  retired   from  the  partucrsliip, 

ficr   wliich  C.  and  D.  had  no  interest  in  tiic 

i»<>m-       n.  and  C.  effected  anotlicr  insurance, 

il-jo  C'"v«»ring  ;^oods  in  the  room.     A  dissolii- 

ion  cif  piirtnership  took  place  bet  ween  B.  ^and 

!^.,  wliicli  was  not  communicated  to  A.,  and 

D.   nt'terwards  effected  nn  in%>urance  in  hiss<ile 

Dnmo  ;   nnd  A.'s  wool  being  damagerl  by  fire, 

l\Mi  \n-<urance  otiico  paid  the  proceeds  of  the 

daiii:v«^cc1  wool  to  A.,  and  the  amount  of  loss 

on  tlio  wool  to  the  extent  of  the  sum  insured 

t\)creon,  to  C     Similar  losses  ha(i  been  pi  id 

l>y  tlic-  iwirtnereliip   to  A.,  under  the  former 

policies:  —  Hell,  that  as  it  wasnotshown  that 

13.  liTid  nuthorized  the  effecting  of  the  then 

policy,  or  that  the  partnership  was  bound  to 

instil  re,  an  action  for  money  had  and  received 

could  not  be  maintained  l)y  A.  against  B.  and 

C   joln.ly.     Aniiitage  v.  Wintevhottom^  1  M.  <& 

G.  1 5)0:  1  Seott,  N.  R.  23. 

II  ,  |>o<«sessed  ot  a  licensed  house,  mortgaged 
tlic  premiiics,  together  with  the  license.  After 
t\i»»  licf-nse  ha<l   b*'en  8us|)ended  for  irregular 
roncluet  o?)  the  part  of  R.,  the  mortgagee  sold 
tbe  premises,  under  a  power  of  sale  ctmtiiined 
in  I  lie  deed.     The  defendant,  the  assignee  of 
R.,  who  had  in  the  meantime  become  bank- 
nipt,  obtained  a  new  license  in  the  name  of 
the  purcNju^er,  for  which  the   I  alter  paid  him 
150/. : —Held,  that  this  was  not  money  had 
and    received   to  the   use   of  the   plaintiffs. 
MniiffM  V    iforrw,  7  Seott,  404;  5  Bing.  N. 
C.  420;  2  Am.  10;  3  Jur.  362. 

The  ]ilaintiff,  having  married  a  lady  pos- 
scssecl  of  funded  property,  to  which  she  was 
entitled  by  the  settlement  on  her  marriage 
with  a  former  husband,  they  employed  the 
defendant  to  dispose  of  it,  and  out  of  the 

J>roceed«,  first,  to  pay  off  a  mortgage  of  the 
onner  huHband,  and  to  prepare  a  settlement 
of  the  residue,  the  interest  to  be  secured  for 
tbe  wife  for  life,  with  remainder  to  the 
plaintiff  for  life  if  h«  survived  her,  with 
reversion  to  her  children;  the  defendant  and 
two  other  ])ersons  to  be  trustees: — Held,  that 
althougii  the  defendant  had  paid  over  to  the 
plaintiff  certain  sums  out  of  the  proceeds  of 
the  sale  (after  pajTnvnt  of  the  mortgage),  the 
plaintiff  could  not  sue  him  for  the  residue,  as 
money  had  and  received  to  his  use.  Mile/mm 
T.  Eicke,  8  M.  &  W.  407;  1  H.  &  H.  102. 

A.,  B.  and  C,  being  separate  traders, 
8^'edto  a  joint  speculation  in  importing  corn. 
The  n^nt  for  buying  the  corn  abroad  knew 
that  the  speculation  was  on  the  joint  account 
of  A.,  B.,  and  C,  and  was  to  consign  to  A., 
drawing  on  him  at  two  or  throe  months. 
Corn  was  bouglit,  and  bills  for  the  value 
drown  on  an<l  acc<;ptcd  by  A.,,  payable  at  a 
bmiker's  in  London,  the  correspondents  of 


the  plaintiffs,  who  were  bankers  at  Hull.  A. 
had  a  banking  necfiunt  with  the  latter,  who, 
being  in  the  habit  of  paying  his  acceptances 
at  the  house  of  their  London  correspondents, 
paid  the  ab')ve  among  other  acceptances,  not 
then  knowing  of  the  joint  speculation  of  A., 
B.  and  C.  A.,  by  way  of  part  security  to 
the  plaintiffs,  indnrscd  to  tiiem  two  accom- 
modation bills  drawn  bv  himself  on  11 ;  these 
were  unpaid,  nnd  A.  and  B.  became  bank- 
rupts; C.  ha<l  eontribute<l  his  tliird  of  the 
purchase,  but  did  not  appear  to  have  known 
from  what  source  A.  obtained  his  fund.-*  for 
that  purpose: — Held,  that  the  Hull  bmkers 
could  n»t  recover  against  C,  as  for  money 
lent,  or  had  and  received,  the  amount  of  the 
bills  drawn  by  A.  on  B.,  though  they  had 
given  A.  credit  for  them  in  his  account,  as 
partly  liquidating  their  advances  to  pay  for 
the  corn  bcmght  for  A.,  B.  and  C.  at  their 
joint  profit  or  loss.  Stnith  v.  Craoen^  1  Tyr. 
308;  IC.  &J.  500. 

A  husband  having  received  a  sum  of  money, 
which  had  been  bequeathed  to  his  wife,  gave 
it  to  her  to  take  Ciire  of.  The  wife,  without 
his  knowledge,  deposited  it  in  a  bank,  in  the 
name  of  her  son  by  a  former  marriage,  who 
was  then  an  infant,  and  took  from  the 
bankers  an  accountable  receipt  in  her  son's 
name,  bearing  interest: — Held,  that  the  bank- 
ers were  liable  to  the  husband  for  the 
amount,  in  an  action  for  money  had  and  re- 
ceived.     Calland  v.  Layd^  G  M.  <&  W.  20. 

The  plaintiff  in  Calcutta  wrote  to  his  agent 
in  England  to  transmit  to  him  a  sum  of  money 
through  the  defendants'  house,  to  be  placed 
to  his  credit  there.  His  agent  showed  his  in- 
structions to  the  defendants,  and  paid  them 
the  money,  who  placed  it  in  their  books  to 
the  credit  of  their  correspondents  in  Calcutta, 
and  seut  them  a  letter  of  advice  to  account 
for  it  to  the  plaintiff.  Before  this  K*tter 
reached  Calcutta  their  correspondents  failed, 
but  the  defendants  had,  between  the  date  of 
the  letter  and  the  failure,  accepted  bills, 
drawn  by  their  correspondents  before  the  re- 
ceipt of  such  letter,  to  an  amount  exceeding 
the  money  paid  in  by  the  plaintiff:— Held, 
that  the  money  ccmid  not  be  recovered  from 
the  defendants,  for  that  they  liad  done  all 
they  were  instructed  or  were  bound  to  do, 
and  the  situation  in  which  they  stf)od  towards 
their  correspondents  hod  been  thereby  al- 
tered. McCarthy  v.  Colvin,  1  P.  &  D.  420; 
0  A.  &  £.  607. 

A  seizure  of  spirits  having  been  made  on 
the  plaintiffs  premises  by  an  excise  officer, 
and  a  writ  of  appraisement  issued,  the  com- 
missioners afterwards,  upon  the  application  of 
the  plaintiffs,  restored  the  spirits  to  them  at 
the  appraised  value,  under  an  agreement  that 
*'they  (the  plaintiffs)  gave  up  all  claim  to  the 
oeizure,  and  hold  themselves  responsible  for 
such  proceedings  for  penalties  as  the  board 
might  think  fit  to  institute."  The  appraised 
value  was  paid  by  the  plaintiffs  to  the  de- 
fendant, the  receiver-general  of  excise.  Pen- 
alties were  subsequently  recovered  of  the 
plaintiffs.    The  plaintiffs  then  gave  the  de- 
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fendant  notice  of  action,  and  re-domanded 
the  money: — Held,  that  the  plaintiffs  could 
not  recover  back  the  money  so  paid,  inasmuch 
as  it  was  paid  on  a  binding  agreement,  made 
upon  good  consideration,  whereby  the  plaintiff 
agreed  that  it  should  not  be  recoverable  back; 
and  further,  that  they  were  precluded  from 
recovering  by  the  provisions  of  the  7  &  8 
Geo.  4;  c.  53,  s.  98: — Held,  also,  that,  at  all 
events,  the  action  could  not  be  maintained 
against  the  defendant,  inasmuch  as  the  money 
was  received  by  him  only  for  the  purpose  of 
its  being  paid  over  pursuant  to  act  of  parlia- 
ment, an(t  it  was  not  shown  that  it  remained 
in  his  hands  till  he  had  notice  to  retain  it. 
AtUe  V.  Backhouse,  3  M.  &  W.  633;  1  U.  <& 
H.  13o. 

Defendant's  knowledge  of  title  to  money  or 
appropriation.] — When  bills  of  exchange  are 
remitted  for  sale,  and  the  proceeds  directed 
to  be  applied  to  a  specific  purpose,  the  prop- 
erty in  the  bills  remains  in  the  remitter  until 
the  purpose  for  which  they  were  remitted  is 
satisfiea.  And  when  the  money  realized  by 
the  sale  is  wrongfully  applied  by  the  agent, 
the  remitter  is  entitled  to  recr)vcr  the  value 
of  the  bills,  as  money  had  and  received  to  his 
use,  from  the  purchaser  of  them,  who  has 
notice  of  the  purpose  for  which  they  were  re- 
mitted, and  the  misapplication  of  the  proceeds 
by  the  agent.  MutlyloU  Seal  v.  Dent,  5 
Moore  Ind.  App.  828;  8  Moore  P.  C.  C.  819. 

A.  employed  B.,  a  broker  at  Liverpool,  to 

Eurchase  a  Hartlepool  bond  for  2,000Z.  for 
im,  for  which  purpose  he  remitted  him  a 
letter  of  credit  for  2,010^  on  a  bank  there, 
payable  to  B.  or  order.  C,  who  liud  had 
dealings  with  B.,  in  the  course  of  which  the 
latter  hud  become  indebted  to  him  in  1,040Z., 
under  pretense  of  borrowing  the  ra(>ney  for  a 
few  days,  and  knowing  that  it  was  A.'s  money, 
induced  B.  to  part  with  it,  and  then  insisted 
upon  applying  it  in  discharge  of  B.'s  debt  to 
him: — Held,  that  A.  might  recover  the  amount 
from  C.     LUt  v.  Martifidale,  18  C.  B.  314. 

As  to  privity  of  contract  between  plaintiff 
and  defendant, — see  this  title,  IH.,  1. 

7.  Evidence  to  sustain  Action, 

Proof  of  receipt  of  money.] — The  defend- 
ant, captain  of  the  plaintiff's  ship,  drew  a  bill 
on  the  plaintiff's  agent  for  expenses  incurred 
on  account  of  the  ship;  and  the  plaintiff's 
agent  having  paid  the  bill,  the  plaintiff  after- 
wards brought  an  action  for  money  had  and 
received  to  his  use  against  the  captain ;  and, 
at  the  trial,  proved  payment  only  of  the  bill 
by  his  agent,  without  giving  evidence 
that  any  of  the  sum  for  which  the  bill  was 
drawn  ha^  ever  reached  the  defendant's 
hands:— Held,  that  the  bill  of  exchange  was 
not  evidence  of  money  had  and  received  to  the 
plaintiff's  use.  Scott  v.  Miller^  3  Bing.  N.  C. 
811 ;  5  Scott,  11 ;  3  Hodges,  169. 

By  5  &  6  Will.  4,  c.  76,  s.  48,  an  overseer 
neglecting  to  sign  the  burgess  lists  of  a 
borough  IS  liable  to  a  penalty  of  50/.,  to  be 


recovered  by  any  person  saing  vitfaia  tbsm 
calendar  months,  and  the  money  so  recover^ 
after  paymcut  of  the  costs  and  cipteo^es  aft- 
tending  the  recoveiy,  is  to  be  paid  an*  I  appor- 
tioned, one  niuiety  to  the  pei'son  suin^.  aad 
the  other  moiety  to  the  treasurer  of  th^  bor- 
ough.    The  dcTeudant  recovered  a    pesnliy 
against  an  oversder,  with  taxed  cn^ts^  %^  b^ 
tween    party  and    party,  and   received    tie 
amount: — llcld,  that  in  an  action  agaiit§t  the 
defendant  by  the  corporation  for  monfj  h»l 
and  received,  it  was  sufficient  prima  facie  'a 
the  corporation  to  prove  the  recovery  ami  r*'- 
ceipt  of  the  penalty  and  the  ta.\ed  costs;  ssi 
tha£,  in  default  of  proof  by  the  defendant  of 
extra  expenses,  the  corporation  was  entiU.^ 
to  a  verdict  for  half  the  penalty.    H^ncid 
(Mayor,  dc.)  v.  Oant,  5  El.  &  Bl.  183;  I  Jsr,, 
N.  S.  708. 

Upon  the  reading  of  the  will  of  A-  in  the 
presence  of  her  family,  B..  who  had  residpd 
with  her,  produced  a  parcel  containing baak- 
notes,  and  stated  that  A.  had  given  it  to  her 
al)out  a  fortnight  before  her  death;  vm 
which  C,  the  brother  of  B.,  took  np  tk 
notes,  and  said  that  he  would  keep  them  la- 
til  B.  required  them,  or,  as  stat«i  byot'w 
witnesses,  until  the  claims  of  the  execmofs 
were  disposed  of: — Held,  that  in  an  action  bj 
B.  against  C.  for  money  had  and  receiwi 
evidence  of  what  had  been  stated  by  B.  we 
admissible  to  show  her  title  to  the  noia. 
Hay  dip  v.  Gymer,  3  N.  &  M.  479;  1  A.  &E. 
162. 

Held,  also,  that  such  statement,  coupled 
with  evidence  of  possession,  of  B.^scoDiiQci 
at  tlie  time  of  the  reading  of  the  will,  of  iier 
having  told  her  sister  some  days  before  tk 
death  of  A.  of  the  gift  having  been  made  to 
her,  and  of  the  circumstance  of  other  moaey 
of  A.^s  being  untouched,  although  B.  h^dbid 
opportunities  of  possessing  herself  di!>hoDe^j 
of  the  notes,  was  sufficient  evidence  to  go  te 
the  jury,  upon  a  question  raised  whetlier  K 
was  justly  entitled  to  the  notes.    Ih 

The  executor  of  B.,  the  survivor  of  A.  aad 
B.,  had,  by  instituting  legal  process,  obtaiittd 
payment  of  a  promissory  note,  purpnrting  to 
be  payable  to  A.  and  B.  The  administntar 
of  A.  brought  an  action  for  money  had  wd 
received,  and  adduced  evidence  toshowthst 
the  note  had  been  made  payable  to  A.  aod 
had  been  altered  so  as  to  make  it  payable  to 
A.  and  B. : — Held,  that  there  was  nocndeuce 
to  go  to  the  jury  in  support  of  the  coant  for 
money  had  and  receivea  to  the  use  of  the  »d- 
ministrator,  because,  assuming  hiscasstobe 
correct,  the  money  was  not  received  in  dis- 
charge of  the  genuine  note  which  belonijeil  to 
him.  Vaughan  v.  Matthews,  18  Q.  B.  187;  13 
Jur.  470;  18  L.  J.,  Q.  B.  191. 

Where  a  party  sued  for  money  had  and  re- 
ceived, rested  his  defense  on  his  hariog ob- 
tained the  money  bonii  fide,  in  satisfaction  of 
an  equitable  claim,  and  the  plaintiff,  at  the 
trial,  merely  endeavored  to  impc&cb  the 
fairness  of  the  receipt,  and  the  claim  generaJlj. 
and  the  jury  found  for  the  defendant;  ibc 
court  refused  to  entertain  a  motion  for  a  new 
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ni*ide  on  the  ground  that,  admitting 
"mess  of  the  transaction,  the  defendant 
ecft.i-cd,  upon  the  plaintiff'A  case  at  the 
\y  X:^  be  not  entitled  to  retain  more  than  a 
t.  Moore  v.  Eddawes,  2  A.  &  E.  133. 
Vtiere  an  action  was  brought  in  the  name 
i^  against  B.  on  a  bill  of  exchange,  but  it 
fiesTiT-ed  that  C,  the  drawer  of  the  bill,  was 
5  real  plaintiff,  and  that  A.  only  lent  his 
Ezxe,  because  G.  was  unwilling  that  his 
ould  appear,  and  that  A.  gave  no  in- 
^xxo^ious  to,  and  had  no  communication  with 
e  attorney ;  and  the  attorney  received  a  sum 
:  m.oncy  from  B.,  on  tlie  settlement  of  that 
rtiou  : — Held,  in  an  action  by  A.  against  the 
ttorney  to  recover  such  sum,  the  jury  having 
[>iii:id.  that  it  was  received  for  C.  and  not  for 
i.. ,  'that  the  plaintiff  could  not  recover.  Glarh 
r.  jyignam^  8  M.  &  W.  478;  1  H.  &  11.  1C6; 
I  Jur.  419. 

Notice  of  an  order  was  given  to  the  party 

to  whom  it  was  directed  before  it  was  due, 

^xid.  he  wrote  letters  to  tiic  plaintiff,  in  one  of 

^7hich  he  undertook  to  honor  the  order  when 

lie  had  funds  in  his  hands,  and  in  a  later  one 

Bsdd  he  had  received  money  available  for  the 

order,  but  had  disposed  of  it  in  other  ways: — 

Held,   that  it  miglit  bo  read    in    evidence 

a^iust  the  defendant  in  support  of  a  claim 

for  money  received,  founded  upon  liis  assent 

to  a  direction  to  hold  a  fund  in  his  hands  for 

the  use  of  the  plaintiff.     Oriffin  v.  Weatherbi/^ 

87  L.  J.,  Q.  B.  280;  3  L.  R.,  Q.  B.  753;  9  B. 

&  S.  726. 

Proof  of  failure  to  pay  over  money.] — 
Where  a  servant  was  in  the  habit  of  receiving 
debts  for  his  master,  and  paying  the  same 
over  without  any  written  vouchers,  the  master 
must  prove  that  the  servant  has  not  paid  the 
money  over,  as  well  as  that  he  has  received  it, 
in  an  action  against  him  for  money  had  and 
received.  Evans  v.  Birch^  8  Camp.  10 — ^Ellen- 
borough. 

Proof  of  amount.] — ^The  plaintiff  must  prove 
to  what  specific  sum  ho  is  entitled.  Ilarvey 
V.  Archbold,  5  D.  &  R.  500 ;  3  B.  &  C.  626 ; 
B.  &  M.  184. 

In  order  to  recover  a  share  of  a  stake  from 
a  stakeholder,  the  plaintiff  must  show  his 
exact  proportion  of  the  sum  deposited.  Rob- 
•m  V.  Andrade,  2  Chit.  263;  1  Stark.  872. 

rv.  Account  Stated. 
1.  What  conUitutes;  and  when  the  Action  lies, 
{a)  In  general. 

Prindplea.] — A  plaintiff  cannot  recover  on 
an  account  stated,  without  showing  some  item, 
to  a  specific  amount,  agreed  upon  as  due, 
though  a  single  item  would  be  sufficient. 
Laney.  Ell,  18  Q.  B.  252;  21  L.  J.,  Q.  B. 
818;  10  Jur.  490.  S.  P.,  Uighmore  v.  PHm- 
rose,  5  M.  &  S.  65 ;  Kirton  v.  Wood,  1  M.  & 
Rob.  253. 

In  order  to  support  an  account  stated,  there 
must  be  an  admission  of  a  debt  due.     Lemere 


V.  Elliott,  6  H.  &  N.  656;  7  Jur.,  N.  S.  1206: 
80  L.  J.,  Exch.  850;  4  L.  T.,  N.  S.  804. 

There  must  be  un  acknowledgment  of  a 
subsistiuff  debt.  7'ueker  v.  Barrow,  1  M.  <& 
U.  518;  7  B.  &  C.  623;  M.  &  M.  189;  8  C.  & 
P.  85,  89. 

An  offer  to  pay  a  sum  less  than  the  sum 
claimed,  if  not  accepted,  is  no  evidence  against 
a  defendant  for  the  larger  sum  on  an  account 
stated.  Atkinson  v.  Woodall,  31  L.  J.,  M.  C. 
174— Exch. 

A  qualified  acknowledgment  of  a  sum  due 
to  the  plaintiff  will  not  entitle  hiui  to  recover 
on  an  account  stated.  Evans  v.  Verity,  R.  & 
M.  230— Littledale. 

Whether  a  conversation  between  the  defend- 
ant and  a  witness  is  sufficient  to  entitle  a 
plaintiff  to  recover  on  an  account  stated,  is  a 
question  of  law  and  not  of  fact.  Bishop  v. 
Gluimbre,  3  C.  &  P.  65;  M.  &  M.  110— Ten- 
terden. 

As  to  effect  of  account  slated,  and  when  it 
may  be  re-opened, — see  this  title,  IV.,  2. 

What  transactions  amount  to  statement  of 
account,  between  parties, generally.] — Where 
A.  was  shown  an  account,  and  he  objected 
to  one  of  the  items,  but  made  no  remark  with 
respect  to  the  rest: — Held,  evidence  of  an  ac- 
count stated  by  him  of  the  items  of  the  ac- 
count to  which  no  objection  was  made.  C/m- 
man  v.  Count,  2M.  «&  G.  317;  2  Scott,  N.  R. 
5C9. 

The  plaintiff  demanded  40Z.  upon  an  agree- 
ment by  the  defendant,  an  incoming  tenant, 
to  pay  for  growing  crops ;  he  offered  to  pay 
17^.: — Ileld,  no  evidence  to  support  an  ac- 
count stated.  Wayman  v.  HlUianl,  7  Bing. 
101 ;  4  M.  &  P.  729. 

An  admission  by  a  defendant,  that  so  much 
was  agreed  to  be  paid  to  the  plaintiff  for  the 
sale  of  standing  trees,  made  after  the  trees 
had  been  felled  and  taken  away  by  the  defend- 
ant, will  support  a  count  for  nn  account  stated, 
though  not  for  goods  sold  and  delivered. 
Knowles  v.  MicM,  13  East,  249.  S.  P.,  Pinehon 
V.  Chilcott,  3  C.  &  P.  230. 

In  an  action  for  goods  sold,  aud  on  an  ac- 
count stated,  to  recover  the  value  of  growing 
poles  purchased  from  the  plaintiff  by  tlie  de- 
fendant, and  afterwards  carried  away  by  them; 
it  appeared  that,  at  the  time  of  the  bargain, 
some  memorandums  in  writing  had  been 
made,  but  wJiich  were  neither  stamped  nor 
signed  by  the  parties ;  and  that  the  defendant, 
after  the  poles  were  carried  away,  admitted 
that  a  balance  was  duo  to  the  plaintiff,  who, 
under  these  circumstances,  w^as  nonsuited : — 
Held,  that  such  nonsuit  was  proper,  as  it  was 
not  proved  that  the  defendant  had  admitted 
a  precise  and  definite  sum  to  be  due  to  the 
plaintiff;  and,  iherefore,  that  he  could  not  re- 
cover on  the  account  stated,  without  reference 
to  the  memorandums,  which  were  not  admis- 
sible. Teall  V.  Auty,  4  Moore,  542;  2  B.  &  B, 
99. 

An  acceptor  of  a  bill  of  exchange,  on 
application  to  him  for  payment,  answcrea 
that  the  bill  had  been  altered  as  to  the  ac- 
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c<'ptanco,  by  being  rande  payable  at  a  par- 
ticular place;  thnt  he  never  made  it  payable 
there,  nor  elsewhere  than  at  his  own  house; 
and  th:it  he  should  take  kucIi  steps  ns  the  hiw 
would  authorize  on  thesubjett;  that  he  had 
been  prf])are<l  for  payment,  and  the  party 
mi^ht  have  had  the  mone}'  iiy  calling  at  his 
house: —Held,  that  this  was  no  acknowledg- 
ment cf  a  subsisting  d»'bt.  Calvert  v. Baker, 
4  M.  &  W.  417;  1  U.  &  II.  404;  7  D.  P.  C. 
17;  2  Jur.  1020. 

In  an  action  by  an  attorney  for  business  for 
which  no  signed  bills  had  been  delivered,  an 
admissi(m  by  the  defendant,  in  an  examina- 
tion before  the  commissioners  under  a  coni- 
missi<m  of  bankruptcy  since  puperseded, 
that  the  sum  claimed  was  due,  is  not 
sufficient  evidence  of  an  account  stated. 
Eicke  V.  Ifokes,  4  M.  «fc  Scott,  585 ;  1  M.  & 
Rob.  350. 

In  an  hction  on  an  attomev^s  bill  of  costs, 
if  he  fails  ou  the  count  for  work  and  labor, 
because  no  bdl  has  been  delivered,  lie  cannot 
recover  upon  an  aceount  stated,  though  he 
proves  that  the  charges  were  assented  to  by 
the  client.  Brooks  v.  Bu^kett,  0  Q.  B.  847; 
11  Jur.  284;  10  L.  J.,  Q.  B.  178. 

Acknowledgment  or  memorandum  in  writ- 
ing. |— The  defendant  agreed  to  buy  a  piece  of 
land,  and  to  pay  the  |)urchasc-money  on  the 
1st  January,  1845,  and  the  plaintitf  agreed, 
upon  piyment  of  the  purchase-money,  to 
convey  the  land  to  the  defendant.  The 
plaintiff,  in  support  of  an  account  stated,  put 
in  a  document,  dated  the  10th  January,  1840, 
in  these  terms: — *' I  acknowledge  the  above 
account  to  be  corrcet,  the  amount  owin;^  by 
me  as  cash  the  r2th  January,  1849,  being 
1,053^  Is,  1//."  Signed  by  the  defendant. 
The  jury  found  a  verdict  for  the  plaintill: — 
Held,  that  the  defendant  became  b'>und  to 
pay  the  purchase- money  on  the  1st  of  January 
without  a  <'(mveyance,  and  that  the  ))laintiir 
was  entitled  to  recover  upon  the  account 
stated.  Yates  v.  Ganliner^  20  L.  J.,  Exch. 
827. 

A  member  of  a  banking  company  wrote  to 
the  manager  of  it,  respecting  a  mistake  which 
ha^l  been  made,  in  not  debiting  his  account 
and  crediting  the  bank  for  the  payment  of  the 
several  calls  due  from  liim,  an<1  added, 
*'  Please  debit  me  with  the  amount  of  the 
calls  duo  on  my  200  shares.  I  think  it  will 
be  500/..  the  second  call,  on  the  first  hundred 
shares;  and  1,000/.  on  the  two  cjilis  on  the 
sectuid  hundred  shares;  and  advise  me  in  a 

Erivate  letter.  Your  bank  shall  be  credited 
ere  a|X)n  that  date.*'  To  this  letter  no 
answer  was  sent: — Held,  not  sufficient  evi- 
dence of  an  account  stated,  hughes  v. 
Thorpe^  5  M.  &  W.  056.  And  see  IietohaU  v. 
JIoU,  0  M.  &  \Y.  003. 

T.,  I>y  will,  desired  that  500/.  lent  by  her 
to  the  defendant  should  be  allowed  tort^main 
to  his  hands  during  the  life  of  her  sister,  he 
paying  the  interest  to  her  sister,  but  that  on 
Dcr  sister's  death  T.'s  executors  should  collect 


the  50021  and  divide  it  between  her  two  ilkc«^^ 
one  of  whom  was  the  plaimiff,  and.  tbe  i*tb« 
the  defendant's  wife,  the  i=ameU»  be  for  it«  \ 
sole  and  separate  use,  free  from    the  ec-r^i?^  ' 
and  debts  of  any  husbnad,  xvith    befi<-^  cf 
survivorship.     During   the  lifetime    of   T*is 
tenant  for  life,  the  plnintifTs  hu»bacd  touk 
from  the  defendant  his  acceptance   for  t^L 
payable   in   twelve  months,  &b  and    f^v  the 
sliare  of  the   plaint iU^s  wife  in  lite 
The  plaintiff  and  her  husband  and  the 
fend  ant  and  his  wife,  si.s^ned  a  receipt  tu 
executor  of  T.'s  will  as  and  for  a    reciip:  ^ 
the  h'gacy  of  500/.     But  no  moi»ej  evcc  a 
fact  passed;   the  500/.    was  ne^er    o »ll--"«-i«4 
from  the  defendant;  the  acceptance  wa«  mtna 
negotiated ;  and  on  the  desitli  of  the  ptus.itTi 
husband  the  defendant  procured  a   retan:  •^ 
it  to  him.     AgJiin ;  the  plaintiff*s  fatccr  La- 
qncathed  to  her  the  proceeds  of  a  life  pol-'Cf. 
and  mode  the  defendant  his  execaicir,  w^ 
acting  in  thnt  capacity,  received  200/.  n^ 
t!»e  policy.     Afterwards,  and  after  the  det^ 
of  the  plaintiff's  husband  and  the  defefn/ass^ 
wife,  the  plaintiff  claimed  from  the  defeed^ai 
payment  of  the  two  sums  of  242/.  and  2t*^. 
and  a  furl  her  sura  for  money  lent  to  her  bj 
him.     At  an  interview  between  them,  ia  tl^ 
presence  of  the  plain tilFs  atiornej,  the  de- 
fendant dictated,  and  the  attorney  wn»re  -u:. 
a   memorandum,    by  which    the  dtfeadant 
charged  himself  with  the  2^3/.  and  200/ ,  iJZ'i 
the   item  for  money  lent,   and  with  inrer^: 
from  the  date  of  the  death  of  the  pliistuT! 
h  usban<l .    At  the  same  interview  he  luentk?  *«f 
certain  claims   of   his  aprainst  the  plaifil^fi* 
husband,  and  asked  whether  he  could  art 

then  "^*  ^"^  ^^^^  "^^*  ^^^^  *^'^°*  '°  ^ 
memorandum.  lie  also  afterwards,  at  tie 
same  interview,  signed  on  the  back  of  ibe 
memoi-andum  an  authority  to  his  attoro*7  to 
pay  the  plaintiff  tiie  amount  due  t>  ber  (Hitol 
any  moneys  that  might  be  received  on  his  ac- 
count, referring  verbally  to  an  intended  safe 
of  some  property  on  his  behalf.  At  the  trial 
no  evidence  was  given  of  any  set-off.  It  ^^ 
objected  that  the  242/.  had  been  reduced  into 
possession  by  the  plaintiff's  hatband,  aod 
therefore  she  had  no  right  of  action  in  ba 
personal  capacity;  and  that  the  2001  wis 
lield  by  the  defendant  as  executor,  and  there- 
fore he  could  not  properly  be  sued  in  his 
personal  capacity;  and  that  tlie  memorajidam 
and  authority,  taken  together,  were  m»tr 
under  the  circumstances,  a  statement  of « 
account  as  due  in  prsesenti : — Held,  tiiai  the 
jury  was  justified  in  finding  that  the  m<'lw^ 
randum  was  a  statement  of  ccount  sufficifot 
to  entitle  the  plaintiff  to  maintain  her  actK«i 
in  rcs|K*ct  of  both  the  sums.  IVpAcoiT. 
Mereeraffy  8  £1.  &  Bl.  072. 

Promissory  notes.] — In  August,  1844,  the 
defendant  gave  the  plaintiff  a  promissery  note 
for  23/.  2«.  8'/.,  which  the  note  described  is 
be  ins:  the  amount  of  interest  due  on  a  i>ote 
f«»r  117/.  As.,  dated  Cth  July,  18o8,  up  to  6th 
July,  1844:— Held,  to  be  evidence  of  an  s^ 
count  stilted  in  August,  1844,  of  a  subdstiiij; 
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debt  of  117?.  4«.     Perry  v.  Slnde,   8  Q.  B. 
115;  10  Jur.  31;  15  L.  J.,  Q.  B.  lu. 

A  note  payablo  five  years  after  date,  for 
value  rcceiviMl,  is  evidence  uf  an  account 
statid,  a<fainst  which  the  Statute  of  Limita- 
tions does  not  commence  running  until  the 
maturity  of  the  note.  Fryer  v.  Rie^  13  C.  B. 
437. 

lOU^s.] — C.  joined  in  giving  a  joint  and 
several  promissory  note  for  a  debt  duo  to  the 
plaintiff  from  another  of  tlie  makers,  for 
irliich  0.  was  not  previously  liable.  The  note 
iras  afterwards  returned  to  the  makers  to 
have  another  makcr^s  name  added  (which 
was  nfterwiirds  done),  and  tin  1  O  U  for  value 
received,  signed  by  C.  and  another  of  the 
makers,  was  in  the  meantime  left  with  the 
plaintiff  as  a  security.  Semble,  that  such  a 
document  given  for  a  debt  for  which  C.  was 
not  primarily  liabio  would  not  support  an 
action  on  an  account  stated  aL^ainst  0.  Gould 
V.  Coombn,  1  C.  B.  543;  9  Jur.  404;  14  L.  J., 

C.  P.  175. 

Held,  that,  even  if  the  note  was  for  want 
of  a  stump  in  consequence  of  the  nddiiion  of 
a  new  maker  void,  it  was  admissible  upon  the 
account  stated,  to  show,  that,  before  the 
alteration,  and  at  the  time  when  the  I  O  U 
w:is  given,  there  was  a  debt  due  to  the 
plaintiff  upon  the  n(»te,  to  which  C.  was 
prinaarily  Lable.     Ih, 

An  I  O  U  in  the  defendant's  writing,  nf)t 
addressed  to  any  one,  but  produced  by  the 
plainiiff.  is  primd  facie  evidence  of  an  account 
stated  with  him.     Doughia  v.  Hobne,  4  V,  CSl 

D.  683;  13  A.  &  E.  641.     S.  P.,  PayM  v. 
Jenkius,  4  C.  &  P.  334. 

But  not  of  money  lent.  Fesenmayer  ▼.  Ad- 
cock,  16  M.  &  VV.  449. 

If  the  defendant  wishes  to  rebut  the  infer- 
ence arising  from  its  production  by  the 
plaintiff,  he  should  show  that  it  has  been  in 
the  hands  of  some  other  party.  '  Curtis  v.  Ific/i- 
ards,  1  M.  &  G.  46;  1  Scott,  N.  U.  155;  4 
Jur.  508. 

The  directors  of  a  mine  conducted  on  the 
cost-lK)ok  principle,  wanting  money  to  work 
the  mine,  entered  into  an  agreement  that  they 
should  each  take  100  shares  in  it^  at  ll.  per 
share,  and  each  of  them  accordingly  gave  his 
I  O  U  to  the  secretary  for  100/. :— Held,  evi- 
dencc  of  nn  account  stated  betMreen  the  secre- 
tary and  a  director  who  had  given  his  I  O  U 
pursuant  to  the  agreement.  Orates  v.  Cook^ 
3  Jur.,  N.  8.  475— Exch. 

Upon  a  sale  of  a  leasehold,  the  vendee 
agreed  to  pay  a  deposit  of  50/.,  and  the  resi- 
due on  completion.  Instead  of  actually  pay- 
ing the  50/.  he  gave  the  vendor  5/.  and  an 
I  O  U  for  45/. : — Held,  that  the  vendor,  failing 
to  make  a  good  title,  was  not  entitled  to  re- 
cover the  45/.,  as  money  due  upon  an  account 
stated,  and  that  the  defense  was  admissible 
under  the  plea  of  never  indebted.  Wilson  v. 
WiUan,  14  C.  B.  616;  3  C.  L.  R.  818;  18  Jur. 
581;  23  L.  J.,  C.  P.   187. 

At  the  sale  of  an  estate,  one  of  the  con- 
ditions beiuK  that  a  deposit  should  be  paid 


immediately,  a  lot  was  knocked  down  to  a 
person,  wlio,  having  no  money  with  him,  an 
arrangement  was  entered  into,  with  ihe  sanc- 
tion of  the  vendor's  solicitor,  in  virtue  of  which 
the  vendee  gave  his  I  O  U,  addressed  t««  the 
auctioneer,  for  the  deposit,  and  sinned  a 
memorandum  that  he  had  purchised  the 
property  and  paid  the  deposit,  and  bound 
himself  to  complete  the  purcl'ase,  which 
memorandum  was  also  signed  by  the  auction- 
eer as  aucnt  of  the  vendor.  The  bargain 
having  afterwards  «fone  off: — Held,  that  the 
auctioneer  might  recover  the  amount  of  the 
I  O  U  under  an  account  stated.  Cleave  v. 
MtMfrs,  3  Jur.,  N.  8.  48 — Exch. 

The  premium  stated  in  an  indenture  of  ap- 
prenticeship was  20/.,  but  at  the  time  of 
execution  the  defendant  agreed  to  give  the 
plaintiff  (the  master)  four  I  O  U'sfor20/. 
nioix;.  for  which  instruments  the  dcfeu'lant, 
on  the  application  of  tiie  phdntiff,  who  feared 
that  they  were  void  proniiss<»ry  notes, 
afterwards  substituted  a  single  I  O  U  in  a 
proper  form,  and  cm  tliat  the  action  was 
brought.  Tlie  jury  four.d  that  the  d  ed  of 
apprenticeship,  though  void,  was  the  very 
•  Iced  which  the  dcfe?idant  bargained  f««r: — 
Held,  that  the  plaintiff  was  eniitled  to  re- 
cover. Wentlnke  V,  Adams,  4J\ir.,  N.  S  1021; 
27  L.  J.,  C.  P.  271;  5  C.  B.,  N.  S.  243;  8. 
C,  at  Nisi  Prius.  1  F.  ifc  P.  183. 

Where  a  defendant  verbally  agreed  to  pur- 
chase of  the  plaintiff  the  lease  andgooti-will 
of  his  premises,  and  on  being  asked  for  a  de- 
posit, irave  an  I  O  U  for  25/.,  but  afterwards 
refused  to  complete  the  purchase: — Held, 
that  t  he  I  O  U  was  evidence  of  an  account 
stated.  Lemere  v.  E/liottj  6  H.  <&  N.  650;  7 
Jur.,  N.  8.  1206;  80  L.  J.,  Exch.  350;  4  L. 
T.,  N.  S.  304. 

An  agreement  for  the  purchase  of  a  public- 
house  contained  the  following  stipulations: — 
**  And,  as  earnest  of  this  agreement,  the  pur- 
chaser has  paid  into  the  hands  of  the  vendor, 
50/.,  which  is  to  be  allowed  in  part  imment 
at  the  completion  of  this  agreement.  If  the 
vendor  shall  not  fulfill  the  same  on  his  part, 
he  shall  return  the  deposit,  in  addition  to  the 
damages  hereinafter  stated;  and,  if  the  pur- 
chaser shall  fail  t.o  perform  his  part  of  the 
agreement,  then  the  deposit  money  shall  be- 
come forfeited,  in  ()art  of  the  f<dlowing  dam* 
ages;  and  if  either  of  the  parties  negleets  or 
refuses  to  comply  ^ith  any  part  of  thiii  agree- 
ment, he  shall  pay  to  the  otiier  50/.,  mutually 
agreed  upon  to  be  the  damages  ascertained 
and  fixed,  on  breach  hereof."  Instead  of 
de()Ositing  the  50/.,  the  purchaser  gave  an 
I  O  U  for  the  amount.  Tiie  purchaser  failed 
to  compl<)tc  the  purchase,  and  the  vendor 
sold  the  public-house  for  10/.  less  than  the 

Kurchaser  agreed  to  pay  for  it.  In  an  action 
y  the  vendor  against  the  purchaser  for  breach 
of  the  agreement : — Held,  that  he  was  entitled 
to  recover  the  50/.,  and  was  not  limited  to  the 
•amount  of  damage  which  he  hail  actually 
Bustaineri.  IJinton  v.  Sparkes,  3  L.  R,  0.  P.^ 
161;  37  L.  J.,  C.  P.  81. 


9197 


MONEY    COUNTS,    IV. 


9m 


As  to  effect  of  1 0  (7  as  evidence  of  loan, — 
see  this  title,  I.,  2. 

Time  of  accounting.] — ^An  acknowledgment 
by  a  defendant,  after  action,  of  money  being 
due  to  the  ])laintiff,  when  there  is  no  debtor 
account  between  them  proved  to  have  existed 
before  action,  is  not  evidence  on  an  account 
stated.     Allen  v.  Cooky  2  D.  P.  C.  540. 

Nor  is  an  offer  of  a  cognovit  after  action 
brought.  J^pcncer  v.  Parry y  4  N.  &  M.  770;  3 
A.  &  E.  831. 

Oonaidention  to  support.] — A  plaintiff  was 
allowed  to  recover  on  a  subsequent  promise, 
under  a  count  on  an  account  stated,  where 
the  original  agreement  was  void  by  the 
Statute  of  Frauds.  Seago  v.  Deane,  4 
Bing.  459;  1  M.  &  P.  227;  3  C.  &  P.  170. 

An  agreement  respecting  the  transfer  of  an 
interest  in  land,  required  by  the  Statute  of 
Frauds  to  be  in  writing  and  signed,  cannot 
be  enforced  by  an  action  upon  the  agreement 
against  the  transferee  for  ti)C  stipulated  con- 
sideration, notwithstanding  that  the  transfer 
has  been  effected,  and  nothing  remains  to  be 
done  but  to  pay  the  consideration;  but  if, 
after  the  transfer,  the  transferee  admits  to 
the  transferrer  that  he  owes  him  the  stip- 
ulated price,  the  amount  may  be  recovered  as 
money  due  upon  an  account  stated.  Cocking 
V.  Wardy  1  C.  B.  858;  15  L.  J.,  C.  P.  246. 

A  landlord  being  in  possession  of  premises 
lately  held  by  his  insolvent  tenant,  in  which 
were  fixtures  belonging  to  the  latter,  agreed 
to  give  up  possession  on  his  assignees  paying 
71.  for  the  rent  due.  They  entered^and  sold 
the  fixtures,  but  no  occupation  by  them  was 
proved : — Held,  that  the  71.  could  not  be  re- 
covered on  an  account  stated,  the  agreement 
to  pay  that  sum  not  being  bottomed  on  any 
previous  transaction  between  the  parties. 
Clarke  v,  WMy  1  C,  M.  «&  R.  29;  2  D.  P.  C. 
671 ;  4  Tyr.  673. 

A  plaintiff  put  in  evidence  an  account 
signed  by  the  defendant,  showing  a  balance 
of  8212.  5s.  to  be  due.  The  first  item  in  this 
account  was,  **To  principal  and  interest  of 
old  account  with  Dr.  J.  French,  transferred 
as  per  letter,  146Z.  3«.  6(2."  The  letter  was 
as  follows: — **I  hereby  acknowledge  to  have 
received  from  J.  M.  French,  Esq.,  321 2.  5^*., 
and  should  I  die  during  my  absence  from 
England,  or  at  any  time  before  the  said  debt 
is  liquidated,  it  is  my  desire  tliat  he  should 
be  paid  out  of  whatever  property  I  might  pos- 
sess at  the  time  of  my  death,  with  \ewt\\  inter- 
est on  the  same:*' — Held,  that  the  plaintiff  was 
not  entitled  to  recover  the  146Z.  Ss.  Qd.y  the 
evidence  showing  a  mere  promise,  without 
consideration,  to  pay  the  debt  of  a  third  per- 
son. French  v.  Frenehy  3  Scott,  N.  R.  121; 
2  M.  &  G.  644;  5  Jur.  410. 

A  widow,  being  pressed  to  pay  M.  a  debt 
owing  from  her  deceased  husband  to  the  de- 
ceased husband  of  M.,  signed  and  gave  to 
H.'s  attorney  the  following  note,  addressed  to 
the  attorney:  **I  beg  you  will  not  proceed* 
against  me  for  M.  for  the  1002.  and  interest 
which  I  owe  her;  I  will  pay  the  interest, 


amounting  to  92.  due  on  the  23d  Decceiia; 
and  the  principal  as  soon  as  I  am  abler— 
Held,  that  this  did  not  support  a  co^mt  fir 
money  found  to  be  due  from  the  widovtoK. 
on  an  account  stated  between  them.  P«r«ir. 
Lyony  9  Q.  B.  147;  15  L.  J.,  Q.  B.  3^ 

A  company  having  contracted  a  debt  «i 
the  plaintiff,  and  the  debt  not  being  pdX  I 
laid  an  attachment  on  money  of  thein  is  t 
hands  of  bankers.  While  theattacbmcBt 
in  force,  the  defendant,  repre%oting  bias-2f 
to  be  a  director  of  the  company,  calleil  oa  ihs 
plaintiff*8  attorney  for  the  purpose  of  oahas^ 
an  arrangement  about  the  debt,  wlieoitsas 
agreed  that  the  followini»  letter  sboall  1 
written  by  the  defendant  to  the  plilati 
which  was  accordingly  done:  **As  dirK^fcar 
of  the  company,  I  have  to  request  yna  wW 
accept  50/.  on  account  of  your  claim  of  li«L 
19«.  7d.  agiiinst  the  company;  and  ia  coc-I-i- 
eration  of  your  withdrawing  the  attadiBc^t 
against  the  funds  of  the  company,  I  agree  aa 
the  part  of  myself,  and  on  behalf  of  tlK  other 
directors,  to  pay  you  the  balance  of  6^  l'3i. 
7d. :" — Held,  that  this  letter,  coupled  witk 
the  facts,  was  evidence  of  an  accou  u  ^taied, 
and  that  it  was  no  answer  to  show  that  tht 
defendant  was  not  a  member  of  the  compauy 
when  the  original  debt  was  contracted 
Barker  v.  Birty  10  M.  &  W.  61 ;  6  Jar.  736. 

A  plaintiff  signed  a  contract  of  sale  of  «r«*55 
to  the  defendant;  he  afterwanis  sued  the  de- 
fendant for  a  sum  which  he  contended  V3S 
due  to  him  out  of  the  proceeds  of  the  gocds 
as  a  balance,  after  repaying  the  amoant  ad- 
vanced by  the  defendant  on  their  security. 
The  plaintiff  gave  evidence  that  on  the  sua 
being  demanded  by  his  agent  as  the  lialaBoe 
out  of  the  proceeds,  the  defendant  admitted 
the  correctness  of  the  amount,  and  said  he 
would  pay  it  over: — Held,  that  thougli  t!ie 
sale  was  absolute  in  law,  there  was  evidence 
that  it  was  accompanied  by  a  trust  that  tbe 
defendant  should  account  for  the  procet.'dN 
and  that  the  facts  showed  a  sufficient  consid- 
eration for  the  account  stated  by  ttie  defeod- 
ant  to  entitle  the  plaintiff  to  recover  tlie 
balance,  as  money  due  upon  an  account  stated. 
Howard  v.  BrownJiiUy  2  C.  L.  H.  12o;  23  L 
J.,  Q.  B.  23— B.  C— Cromptoii. 

A  plaintiff,   having  a  claim  for  work  and 
materials  against  the  defendant,  to  thoajs^Mint 
of  67^..  was  indebted  to  him  in  111/.    Tlie 
defendant,    as    security   for   lOOL,  hi-Ul  aa 
equitable  mortgage  upon  land  of  the  plainii^ 
The  ptijties  having  met  together,  jisctTtJiined 
the  value  of  the  plaintiff^s  inlei^est  intheUnd 
to  bo  70^. ;  and  it  was  verbally  ngreed  tliat 
the  defendant  should    imvo    the    iiluinriiTs 
equity  of  redemption,  and  that  the  piaioiiH 
should   bo  credited  with    70/.,  which  beiny 
added  to  the  67/.,  the  debt  of  llU.  w.is  tobe 
wi]>ed  out,  and  a  balance  of  26/.  left  in  hit 
favor;  but  it  was  finally  airreed  flmt  itsliould 
be  taken  at  22/.     The  plaintiff,  before  action, 
sold  the  land  to  the  defendant  :—Hrld,  tliat 
the  plaintiff   was  entitled  to  recover  the  W* 
ance  of  22/.  as  money  duo  U|K)q  an  account 
stated.     Laycock  v.  PhMeSy  4  B.  &  S.  497; 
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10  Jur.,  N.  S.  336;  83  L.  J.,  Q.  B.  48;  18 
W.  R.  76;  9L,  T.,  N.  8.  878. 

A  claim  which  is  absolutely  void  by  reason 
of  an  illegality  or  immonility  in  the  con- 
Bideration,  cannot  be  relied  on  in  support  of 
a  count  upon  an  account  stated.  Kennedy  v. 
Bnmn.  13  C.  B.,  N.  S.  677;  9  Jur.,  N.  S. 
119;  82  L.  J..  0.  P.  187;  11  W.  li.  284;  7  L. 
T.,  N.  8.  626.  See  Mostyn  v.  Mostyn^  89  L. 
J.,  Cbanc.  780,  781. 

A  promise  by  a  client  to  pay  money  to  a 
counsel  for  his  advocacy,  or  for  other  services 
Incidentally  connected  with  litigation,  whether 
made  before,  during,  or  after  the  litigation, 
has  no  binding  effect,  and  therefore  such  a 
promise  is  not  sufficient  to  support  an  account 
stated,     lb. 

The  defendant  promised  the  plaintiff, 
orally,  that  if  certain  goods  were  supplied  to 
A.,  a  third  party,  he  wonld  see  the  plaintiff 
paid  for  them.  The  plaintiff  accorrlingly 
supplied  the  goods,  ana  A.  left  the  country 
without  having  paid  for  them.  Tlie  defend- 
ant subsequently  orally  acknowledged  his 
liability  to  the  plaintiff  for  the  price  of  the 
goods:— Held,  that  the  plaintiff  was  not 
entitled  to  recover,  upon  the  account  stated, 
founded  upon  the  acknowledgment;  for,  al- 
though the  admission  of  a  liability  to  pay  a 
liquidated  sum  is  prim&  facie  evidence  of  an 
account  stated,  evidence  had  been  properly 
given  to  show  the  nature  of  the  consideration 
upon  which  it  was  founded;  and,  it  appear- 
ing that  the  sum  acknowledged  was  not  the 
suDJect  of  a  direct  liability  from  the  defend- 
ant to  the  plaintiff,  a  verdict  for  the  de- 
fendant had  been  rightly  entered.  Wilson  v. 
Mar:ihaa.  2  Ir.  R.,  C.  L.  356;  14  W.  R.  699— 
Ezch.  Cham. 

Although  an  account  stated  may  be 
founded  upon  a  mere  equitable  liability,  it 
must  be  a  (lircct  liability  from  the  defendant 
to  the  plaintiff.     Ih. 

The  circumstance  that  the  Statute  of 
Frauds  bars  a  party  from  recovering  upon  a 
mere  parol  contract  does  not  prevent  the 
liability  created  thereby  from  forming  a 
good  ground  for  on  action  founded  upon  a 
subsequent  statement  of  accounts  between 
the  parties.     li, 

Bffsct  upon  right  of  action  of  existence 
or  execution  of  deed.] — Where  money  is 
secured  by  o  deed  and  a  balance  is 
struck  for  the  purpose  of  ascertaining  how 
much  remains  due  thereon,  and  the  obligor 
admits  the  correctness  of  the  account,  and 
promises  to  pay  it,  an  action  on  an  account 
stated  will  not  lie,  but  the  action  must  be 
brought  on  the  deed.  JiiddledUeh  v.  BUis, 
2  Ezch.  623. 

In  an  action  for  dividends  sold  and  as- 
signed it  appeared  that  the  plaintiff,  being 
entitled  to  the  dividends  on  bank  stock, 
agreed  to  sell  them  to  the  defendant  for  175/. 
After  the  bargain  was  made,  it  was  found 
that  the  stock  was  standing  in  the  name  of 
the  accountant-gencrnl,  and  that  it  required 
an  order  of  the  court  to  enable  the  defend- 


ant to  receive  tho  dividends.  It  was  then 
agreed  that  the  deed  of  transfer  should  be 
executed,  and  the  question  as  to  the  costs  of 
obtaining  the  order  should  be  referred  to  two 
solicitors.  The  deed  was  accordingly  exe- 
cuted, and  125Z.  paid  by  the  defendant  to 
the  plaintiff  at  the  time  of  its  execution. 
The  deed  stated  that  the  whole  purcliase- 
money  was  paid,  and  released  it,  but  in  pur- 
suance of  a  previous  arrangement  the  de- 
fendant rctiiined  50Z.  to  abide  the  event  of 
the  reference.  The  plaintiff's  evidence  con- 
sisted of  a  paper  signed  by  tlie  defendant, 
in  which  credit  was  given  for  123^  and  50?. 
stated  as  remaining  due.  The  defendant 
gave  in  evidence  the  deed  of  transfer,  and 
also  an  agreement  signed  by  the  parties  at 
the  time  of  signing  the  paper,  to  refer  the 
question  as  to  the  costs,  and  an  arrangement 
whereby  tlie  50Z.  was  to  abide  the  decision  of 
that  question : — Held,  that  tlie  plaintiff  could 
not  recover  the  remainder  of  the  purchase- 
money,  iaa^iiiuch  as  there  was  no  debt  until 
the  deed  was  executed,  and  upon  its  execution 
the  debt  was  released,  and  that  there  was  no 
evidence  of  an  account  stated.  Baker  v. 
Heard,  5  Exch.  959;  29  L.  J.,  Exch.  444. 

(5)  By  and  between  Particular  Parties. 

Partners  and  others  Jointly  liable.] — A.,  B. 
and  C.  were  railway  contractors  in  partner- 
ship, and  had  entered  into  a  contract  to  do 
work  for  a  railway  company.  D.  had  entered 
into  a  sub-contract  to  do  part  of  the  work, 
for  which  part  bricks  were  required,  and  it 
was  necessary  that  D.  should  liave  coals  to 
bum  the  bricks.  Jn  order  to  indu  e  the 
plaintiff  to  supply  D.  with  coals.  A.,  without 
the  previous  knowledge  or  subsequent  assent 
of  his  copartners,  entered  into  a  guaranty,  in 
the  name  of  the  firm,  to  secure  the  payment 
of  the  price  of  the  coals  to  be  supplied  to  D. 
by  the  plaintiff.  The  mansiging  clerk  of  the 
firm,  without  the  knowledge  of  B.  and  C, 
wrote  letters  to  the  plaintiff  containing  evi- 
dence of  an  account  stated  respecting  the 
amount  due  under  the  guaranty:— Held,  that 
as  the  giving  the  ffuaranty  was  not  a  partner- 
ship business,  the  letters  of  the  clerk  respect- 
ing it  were  not  evidence  nf  an  account  stated 
as  against  B.  and  C.  Brettel  v.  Williams^  4 
Exch.  023;  19  L.  J.,  Exch.  123. 

B.  lent  money  to  A.  upon  C.'s  promise  to 
become  surely  for  its  repayment;  and  r)n  the 
money  being  advanced,  A.  and  C.  signed  and 
delivered  to  B.  the  following  memorandum: 
**  We,  jointly  and  severally,  owe  you  OOi. ;" — 
Held,  evidence  of  an  account  stated  by  A. 
and  C.  jointly.  Buck  v.  Ilurnty  1  L.  R.,  C. 
P.  297;12  Jur.,  N.  8.  704. 

Husband  and  wife.] — A  count  by  husband 
and  wife  for  money  found  t«)  be  duo  from  the 
defendant  to  the  wife  before  her  marriage  on 
accounts  stated  between  them,  and  for  money 
found  to  be  due  from  the  defendant  to  tbo 
phiintitTs  since  their  intermarriage  on  accounts 
stated  between  them  since  the  intermarriage, 
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is  a  bad  count,  for  not  averring  tliat  the  ac- 
counts wore  Btsitcd  in  respect  c»f  m»>ney  due  in 
right  of  the  wife,  or  otherwise  showing  her 
interest  in  the  monev.  Johnson  v.  Lucas,  1 
El  &B1.  059;  17  Jur.  1066;  22  L.  J.,  Q.  B. 
174. 

Scmiile,  that  a  count  by  husband  and  wife 
on  an  account  stated  with  them  in  respect  of 
a  (h'bt  nverrt'd  to  be  due  in  right  of  the  wife, 
or  for  wliich  she  had  been  the  meritorious 
cause  of  fiction,  would  be  good.     Ih.  • 

Lunatics.] — A.  kept  cash  with  a  banker, 
and  the  balances  to  his  credit  wei*e  stated 
fr(}m  time  to  time  in  a  pass-book.  He  became 
a*lunatio,  but  the  account  continued  to  be 
kept  by  Ids  family;  aud,  iu  tiie  passbook, 
the  entries  in  which  were  in  the  banker's 
handwriting,  a  balance  was  stated  to  the 
credit  of  A. : — Held,  that  this  was  not  evidence 
to  support  a  count  on  an  account  stated  with 
A.,  in  an  action  by  his  representative  against 
the  bunker,  to  recover  the  amount  of  such 
balance.     Tarbuch  v.  Biapfuim,  2  M.  &  W.  2. 

Szecators.]— Among  the  pai>er8  of  a  tes- 
tator were  found  two  letters,  sealed  and 
directed,  **For  Q.,  my  late  servant."  G.  had 
been  in  his  service  as  housekeeper  for  some 
years  before  his  death,  but  had  left  him  for 
some  time  previously  to  that  event.  These 
letters  contained  promissory  notes  for  large 
sums  of  money;  and  one  of  the  letters  stat^'d, 
that  the  testator  inclosed  200Z.  as  a  mark  of 
respect ;  and  the  other  letter  stated  that  the 
inclosed  was  for  her  long  and  faithful  ser- 
vices. G.  applied  to  the  executors  for  pay- 
ment of  the  notes,  and  upon  seeing  the  notes 
they  paid  her  a  portion,  and  promised  to  pay 
the  remainder,  but  afterwards  refused  to  do 
80 : — Held,  as  an  action  was  not  maintainable 
by  G.  upon  the  notes,  which  were  in  etlect  a 
legacy,  and  an  informal  one,  in  not  being 
duly  attested  as  required  by  7  Will.  4  and  1 
Vict,  c  26,  and  therefore  void,  thut  the 
action  was  not  maintainable  on  an  account 
stated,  inasmuch  as  the  promise  of  the  execu- 
tors was  made  on  a  supposed  debt  which  in 
fact  was  not  due.  Oongh  v.  Pindon  or  Tin- 
don,  7  Exch.  48;  21  L.  J.,  Exch.  58. 

In  an  action  by  the  executors  of  the  payee 
of  a  note,  against  the  makers,  the  executors 
proved  the  note,  with  the  following  indorse- 
ment  upon  it,  signed  by  the  makers  and  one 
of  the  executors: — **Hull,  1838. — Memoran- 
dum, that  the  sum  of  IZ.  7s,  Qd,,  one  quarter's 
interest,  was  paid  on  the  within  note. 
William  Purdon,  Thomas  Purdon:" — Held, 
sufficient  evidence  of  an  account  stated  with 
the  executors,  without  any  proof  of  the  time 
of  the  testator's  death.  Purdon  v.  Purdon^ 
10  M.  &  W.  562;  12  L.  J,,  Exch.  3. 

Agents.] — To  connect  B.  with  A.,  who  had 
stated  an  account  with  the  plaintiffs  as  a  co- 
promisor,  it  was  shown  that  they  were  the 
trustees  of  an  insolvent  estate,  io  respect  of 
which  the  debt  arose;  that  A.  and  B.  were  at 
the  counting-house  of  the  plaintiffs  on  several 
occasions  together;  and  at  a  meeting  of  the 


creditors  of  the  insolvent  estate,  llie 
of  the  plaintiffs'  debt  was  stated  b?  ei^  «i 
the  defendants  in  tlic  presence  of  tbe  mhec, 
and  that  B.  had  admitted  in  a  leuer  tkai 
there  was  a  debt  due  t^  the  pliintiff^: — Held, 
that  the  jury  was  justified  in  coming  tetbe 
conclusion  that  A.,  in  stntiag  the  neeniBl 
with  the  plaintiffs,  had  authority  to  In  ad  B. 
Ghisman  v.  Cmnt,  2  M.  &  G.  317;  %  Scott, 
N.  R.  569. 

In  order  to  constitute  an  accoant  st*^ 
the  admission  of  liability  most  be  imde  ts 
the  opposite  party  or  his  agent  B^tm  t. 
Toitmley,  2  Exch.  152;  13  Jur.  iW6;  \%L.i^ 
Exch.  300. 

The    particulars  in  an  action  were,  *'1ij  i 
beast  sold  and  delivered,  13/.  10«."    Tbefld^ 
evidence  was,  that  the  plaintiff  *adrnitted,  a 
a  conversation  with  a  third  person.  DOt  thon 
to  be  an  agent  of  the  plaintiff,  thatheoved 
the  latter  13/.  10#. :— -Held,  thnt  this  vw  a» 
evidence  of  an  account  stated,  nod  tint  i£ 
was  not  evidence  on  the  count  for  goodi,ii 
it   was   not  shown   to  be  applicable  to  tii« 
particulars.     D reckon  v.    SmUA,   1  A.  &  £. 
488. 

2.  How  Pleaded  and  Prated  ;  Operatim  iod 

Effect, 

Counts.] — A  count  was  as  follow^:— "Tte 
plaintiff  sues  the  defendant  for  money  fooftl 
to  be  due  from  (he  defendant  to  tJie  filsiatlfi 
on  accounts  stated  between  them/' ominiog 
the  words  **  for  money  payable  by  tjje  cl^ 
fendant  to  the  plaintiff,"  given  in  the  foroia 
Schedule  B  to  15  &  16  Vict.  c.  76,  aswi-nii 
which  should  precede  the  money  coumstlifrt 
set  out: — Helcl,  sufficient-,  for  the  count  fol- 
lowed in  substance,  though  not  Utenllr,  Ibc 
form  given,  Aud  per  Crompton,  J,  it  beiiijf 
averred  that  the  accounts  were  stated  an<l 
money  thereu{>on  found  due,  the  count  con- 
tained,  by  necessary  implication,  an  averoKot 
that  the  money  was  pavablc  oa  nijitest. 
Fagg  v.  Kudd  or  Madd,  3  El.  &  Bl.  650;  2  C. 
L.  R.  680;  18  Jur.  600;  23  L.  J.,  (J.  B.  S?9. 

Ploas.] — Under  non  assumpsit  a  def«  ndant 
may  show  that  there  were  errors  in  the  ac- 
count.    Thomas  v.  Hawkes,   8  M.  &  W.  140; 

0  D.  P.  C.  802. 

Or  give  in  evidence  a  sub5;etpient  accoant 
alleged  to  be  in  his  favor.     FUlgett  r.  /^»y, 

1  C,  M.  &  11.  108;  2  D.  P.  C.  714;  4  Tjr. 
650. 

A  plaintiff  sued  upon  an  account  rendere*! 
by  the  defendant ;— Held,  that  the  phtintill 
might  impeach  an  item  in  the  account  bj 
which  the  defendant  sought  to  retain  mone; 
under  an  Illegal  contract,  notwithstaoding 
that  account  was  the  only  evidence  in  tiie 
action.  Hose  v.  Savory,  2  Bing.  N.  C.  115;  1 
Hodges,  260;  2  Scott,  100. 

It  is  a  good  plea  that  the  account  wai 
stated  solely  of  and  concerning  cbargt^/or 
work  done  as  an  attorney,  and  that  do  bill  <i^ 
costs  was  delivered,  iicadding  y,  Eyl*^^^ 
B.  858. 
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A.K^tioIl  )>y  drawer  ngainst  acceptor  of  bills 
*€  caccliniige,  nmouiiting  to  012/.     A  pica,  that 
.IS     ji.ccount  was  stated  between  the  plaintiff 
\\^c\     tbc    defendant  of  and   concerning  rho 
?st«3.si*s  <)f  action,  and  other  demands  of  tite 
pltxinliff  against  tlio  defendant,  and  certain 
c>t\ftc-r  demands  of  the  defendant  ngainst  the 
pla^intlff ;  and  th:it  the  sum  of  50/.,    and  no 
moi-c,  was  found  to  be,  and  was  due  from  the 
defendant  to  the  plaintiff,  which  sum  the  de- 
fendant psiid  to  the  plaintiff  in  satisfaction  of 
t.lie    Buin  so  duo,  is  a  good  answer,  and  well 
plead cidy  for  the  pica  in  effect  sets  up  the  al- 
lowances in  account  by  way  of  partial  pay- 
ii\ent,  and  an  actual  payment  of  the  residue. 
Callander  v.  Howard,  1  L.,  M.  &  P.  562;  10 
C  B.  2U0;  14  Jur.  073;  10  L.  J.,  C.  P.  313. 

On  a  settlement  of  accounts  between  the 
plaintiff  and  the  defendant,  the  latter  over- 
paid   the   plaintiff  1/.  11«.  5d.y  which  they 
^ptx*d  should  go  in  discharge  of  the  plaintiff's 
ensuing  account.     The  plaintiff  having  after- 
"wiirds  done  work  fortlie  defendant,  sued  him 
for  the  amount:— Held,  that  the  defendant 
ha<l  a  good  defense  as  to  1/.  lU.  5c/.,  under 
never  indebted.      Smith  v.   Winter,    10  Jur. 
908;  21  L.  J.,  0.  P.  108;  13  C.  B.  487. 

As  to  pleading  the  common  counts, — see 
this  title,  V. 

ZIvi4ence  to  support.] — In  an  action  to  re- 
cover sums  received  by  the  defendant,  as 
servant  to  the  phiintiff,  the  defendant  put  in 
the  following  memorandum,  written  by  the 
pbiintiff  on  the  back  of  an  unstamped  receipt, 
*' Balanced  up  to  this  day  as  per  cash  book, 
19th   Novemlier,    1846,  S.   F. :"— Held,  that 
this  memorandum  was  admissible  without  a 
stamp,  thougli  the  receipt  on  which  it  was 
written  was  not;  and  that  in  the  absence  of 
any  evidence  by  tiie  plaintiff  to  the  contrary, 
it  was  evidence  thut  up  to  the  day  of  its  date 
the  account  between  tlie  parties  had  been  ad- 
justed, and  that  nothing  was  then  due  from 
the  defendant.     Fiwiey  v.  TooUl,  5  C.  B.  504; 
13  Jur.  291;  17  L.  J.,  C.  P.  158. 

When  the  particulars  of  demand  were  on 
an  accouat  stated,  '*  as  appears  by  a  memoran- 
dum under  the  hand  of  the  defendant  of  this 
date,^'  and  the  memorandum  was  inadmissi- 
ble for  the  want  of  a  promissory  note  stamp : — 
Held,  that  the  account  st'ited  might  be  proved 
by  other  evidence  than  the  memorandum. 
Singleton  v.  Bar^-ett,  3  C.  &  J.  808. 

Held,  also,  that  verbal  evidence  was  admis- 
sible of  an  admission  of  the  money  being  due, 
and  a  promise  to  pay  it  by  installments, 
though  such  admission  and  promise  were 
made  at  the  time  of  signing  the  memorandum, 
and  were  embodied  in  it.     lb. 

In  an  notion  for  use  and  occupation,  4Z. 
were  paid  into  court  on  the  account  stated. 
The  plaintiffs  proved  that  the  defendant, 
being  indebted  to  them  as  surviving  executors, 
and  having  no  other  account  with  them, 
was  called  upon  by  them  for  payment,  and 
refused,  saying  that  lie  had  a  cross  demand 
on  the  funds  of  the  testator.  The  |)lain tiffs 
gave  evidence  of  a  debt  exceeding  4Z.,  and 
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contended  that  these  facts,  with  the  admis- 
sion implied  by  the  payment  into  courts 
entitled  them  to  recover  the  larger  sum  on 
the  account  stated,  the  other  counts  being 
inapplicible: — Held,  that  they  could  not  so 
recover,  for  thut  the  averment  of  an  account 
stated  could  only  refer  to  a  single  occasioii : 
and  tlio  answer  of  the  dcfendiut,  with  tlio 
subsequent  payment  into  court,  merely 
showed  tiint  upon  that  accounting,  whiirh 
alone  was  in  question,  the  defcmdant  wiis 
found  indebted  4i.  Kennedy  v.  WUIiera,  8  B. 
&  Ad.  707. 

Evidence  of  an  account  stated  whereby  the 
defendant  admitted  a  balance  due  to  the 
plaintiff,  is  not  done  away,  but  confirmed  by 
evidence  of  a  foreign  judgment  recovered  by 
the  plaintiff  for  the  same  sum,  with  a  stay  of 
execution  for  six  months  to  enable  the  dc' 
fendant  to  prove  a  counter  demand,  if  he  had 
any.     Ilallv,  OdJber,  11  East,  118. 

A.,  in  January,  18515,  gave  t)  B.  his  I  O  U 
for  05/.  After  A.*s  death.  B.  iiaving  claimed 
the  amount,  his  receipt  for  the  amount  was 
produced.  B.  swore  positively  that  the 
amount  had  never  been  paid.  A  court  of 
of  equity  held,  that  it  could  not  act  on  his 
unsupported  testimony  against  the  written 
evidence.     Farrow,  In  re,  23  Beav.  400. 

Re-opening  acooant.] — In  an  action  on  a 
schoolmistress's  bill,  with  a  set-olT,  it  was 
opened  on  the  part  of  the  defendant,  that  a 
friend  of  his  (since  dead)  had  |)aid  former 
school  accounts  due  from  the  defomlant  to 
the  plaintiff,  and  in  settling  those  accounts 
had  paid  overcharges  of  which  the  defendant 
now  meant  to  avail  himself  under  his  pica: — 
Held,  that,  in  the  absence  of  fraud,  the  set- 
tled accounts  could  not  be  opened.  Lewis  v. 
Eastmore,  8  C.  &  P.  205— Abinger.  See 
Amlrew9  V,  Waller,  3  M.  &  W.  312. 

Action  on  a  covenant  in  a  lease  of  mines  to 
pay  tonnage  rent.  Plea,  as  to  the  rent 
alleged  to  be  due  during  ei(;ht  years,  that 
after  the  expiration  of  the  eight  years  an  ac- 
count of  the  ore  won  during  each  ye^ir  was 
stated  between  the  defendant  and  the  plaint- 
iff, and  upon  each  of  such  accountings  a  cer- 
tain sum  was  agreed  to  be  the  balance  due, 
which  balances  were  paid  to  the  plaintiff,  and 
accepted  by  him  in  satisfaction  and  dischar|>re 
of  the  rent  payable  by  the  defendant  for  the 
eight  years.  Replication,  that  divers  tons  of 
ore  which  ou!;ht  to  have  been  taken  into 
account,  and  divers  amounts  of  tonnage  rents 
payable  in  respect  thereof,  were,  through 
mistake  and  ignorance  of  the  facts  on  the 
part  of  the  plaintiff,  not  taken  into  account 
upon  the  accountings,  and  the  balances 
alleged  to  have  been  found  to  be  due  were 
erroneously  found  to  be  the  balances  due,  and 
the  balances  so  erroneously  found  to  be  due 
were  paid  and  accepted  in  satisfaction  and 
discharge  of  the  amounts  so  erroneously  found 
to  be  due: — Held,  that  the  plea,  showing 
only  a  statement  of  accounts  on  one  side,  did 
not  show  a  statement  binding  the  plaintiff,  at 
any  rate  not  conclusively,  and  was  at  any  rate 
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answered  by  tlie  replication  showing  error  in 
the  Account,  though  not  fraud.  Perry  v. 
Attxtood,  G  £1.  <&  Bl.  GOl;  2  Jur.,  N.  S.  1071; 
25  L.  J.,  Q.  B.  408. 

A.,  being  surveyor  to  trustees  of  n  turn- 
pike road,  delivered  annual  accounts,  in 
which  the  real  expenditure  was  understated. 
These  accounts  were  believed  by  the  trustees 
to  be  correct,  as  A.  intended,  and  they  were 
acted  upon  on  that  assumption.  There  was 
no  actual  fraud  by  A.,  his  object  being  to 
make  the  apparent  expenditure  as  light  as 
possible,  and  to  avoid  complaints  from  the 
trustees.  Eventually  the  omitted  items  were 
brou<;ht  into  one  account  on  the  discovery  of 
their  omission  by  tlie  trustees,  who,  however, 
refused  to  ^my  the  some.  A.  having  brought 
an  action : — Held,  that  he  could  not  recover, 
on  the  ground  that  a  man  shall  not  be  allowed 
to  affirm  at  one  time  and  deny  at  another, 
making  a  cluim  on  those  whom  he  has 
deluded  to  their  disadvantage,  and  founding 
that  claim  on  the  very  matters  of  the  delusion. 
Caw  V.  MOU,  7  H.  &  N.  913;  10  W.  R.  471; 
31  L.  J.,  £xch.  205. 

y.   PUSADIKOS. 

Oommon  counts.] — [In  Schedule  B.  to  the 
Common  Law  Procedure  Act  of  1853  the  fol- 
lowing forms  of  money  counts  are  prescribed : 
— 1.  Money  payahU  by  the  defendant  to  the 
plaintiff  for  money  lent  hy  the  plaintiff  to  the 
defendant.  2.  Moneij  paid  hy  the  plaintiff  for 
the  defendant  at  7iis  request.  3.  Money  received 
by  the  defendant  for  the  use  of  the  plaintiff. 
4.  Money  found  to  be  due  from  the  defendtmt  to 
the  plaintiff  on  accounts  stated  between  them.] 

In  a  count  for  money  lent  it  is  n(»t  necessary 
to  allege  a  request.  Victors  v.  Davis^  1  D.  & 
L.  984;  12  M.  &  W.  758;  13  L.  J.,  Exch.  241. 

Alitcr,  in  a  count  for  money  paid.     lb. 

Where  a  plaintiff  by  his  declaration  claims 
one  sum  in  respect  of  work  and  labor,  money 
paid,  and  money  bad  and  received,  the  whole 
forms  only  one  count.  M'  Oregor  v.  Graves^ 
8  Exch.  84;  18  L.  J.,  Exch.  100.  S.  P., 
Morse  v.  James,  11  M.  &  W.  831;  1  D.  &  L. 
240;  7  Jur.  079;  12  L.  J.,  Exch.  410. 

A  declaration  alleging  that  the  defendant 
was  indebted  to  the  plaintiff  for  frcigiit  for 
the  conveyance  of  goods  is  bad  in  substance, 
it  not  appearing  that  the  debt  was  a  money 
debt.  Place  v.  Potts,  22  L.  J.,  Exch.  209;  8 
Exch.  705. 

But  a  declaration  stating  that  the  plaintiff 
sues  the  defendant  for  money  found  to  be  duo 
from  the  defendant  to  the  plaintiff  upon  ac- 
counts stated  between  them  is  sufficient  since 
the  Common  Law  Procedure  Act,  1852.  Fogg 
V.  Mudd  or  Nudd,  23  L.  J.,  Q.  B.  289;  8  El. 
&  Bl.  050. 

The  common  count  for  interest  is  good; 
and  a  writ  of  error,  assigning  for  cause  that 
no  promise  to  pay  interest  could  be  implied 
by  law  from  the  forbearance  of  money  at  the 
defendant's  i-equest,  is  frivolous.  Nordenstrom 
V.  Pitt,  13  M.  &  W.  723;  2D.  &  L.  072;  14 
L.  J.,  Exch.  160. 


Pleas.] — In  an  .iction  for  money 
received  it  is  open  to  a  defendant,  under 
plea  of  non  assumpsit,  to  show  that  a' 
the  money  was  received  by  him,  it 
received  by  him  fi>r  the  use  of  the 
but  for  the  use  of  another  person. 
Dignam,  3  M.  &  W.  478;   1  H.  &  IL  1«:  S 
Jur.  419. 

To  an  action  for  money  had  and  nscglffed 
the  defendant  pleaded,  that  a  race  was  abo^l 
to  be  run,  and  that  an  illegal  game  called  a 
lottery  was  set  up  by  the  defendant  for  sub- 
scribers of  11.  e:i(rh,  to  bo  |)Mid  to  him  m^er 
regulations:  in  substince,  that  the  SQliscrite 
whose  name  should  be  drawn  out  of  a  bm 
next  after  the  nnmu  of  the  Imrse,  drawn  froB 
another  box,  which  horse  should  be  pitted 
first  in  the  race,  should  be  entitled  to  receive 
from  the  defendant  100/.     The  plea  allied, 
that  the  subscriptions  were  paid  by  tlw  pteim- 
iff  and  others  to  the  defendant,  and  that  (Ik 
plaintiff,  under  the  regulations,  was  ecitiiled 
to  the  100/. : — Held,  that  tJic  plea  disclosiags 
transaction  within  the  prohibition  of  lO&ll 
Will.  8,  c.  17,  and  42  Geo.  3,  c.  119,  was  good 
in  form,  as  setting  up  illegality  of  considoi- 
tion  by  statute,  iinil  did   not  amount  tn  the 
general  issue.      AUport  v.  Nutt,  1  C.  B.  174; 
3D.  &L.  233;    9  Jur.  000;    14  L.  J..  C.  P. 
272.     S.  P.,  OaUy  v.  Field.  9  Q.  B.  431 ;  10 
Jur.  980;  15  L.  J.,  Q.  B.  408. 

Action  for  money  had  and  received.    Pfca, 
by  way  of  defense  on  equitable  grounds,  that 
the  money  had  been  bcqueatlied  to  the  sepa- 
rate  use   of  the   phiintilFs   late   wife,  wba, 
during  the  coverture,  assigned  the  money  lo 
the  defendant,  on  trusts  In  which  the  \jlHindS 
took   no   interest.     Replication,    that  before 
this  assignment  the  plaintiff's  wife  n^igacd 
the  money   to   the   plaintitT,    and   that  tiie 
receipt  by  the  defendant  was  as  agent  for  tlie 
wife,   in   order  to  give  a   discharge  lo  the 
executors: — Held,    that   the  plea  was  g»»«d, 
admitting  a  receipt  of  the  money  primi  facie 
to  the  use  of  the  husband,  and  avoiding  it  b/ 
showing  that  in   equity   the  receipt  was  on 
trusts  in  which  the  huslmnd  took  no  inten-st, 
thereby  sufficiently   negativing   any  msritsl 
right  arising  on  her  death.     Sloperv.  CoUnU^ 
0  El.  &  Bl.  497;  2  Jur.,  N.  S.  1010;  20 L  J., 
Q.  B.  7. 

Held,  also,  that  the  vcplicition  was  good, 
as  showing  a  prior  equitable  assignment  for 
the  husband^s  bcnelit.     lb. 

As  to  pleas  to  count  upon  account  stated,-* 
see  this  title,  IV.,  2. 
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ittonk. 

Ifiect  of  profeaaion.] — The  doctrine  of  civil 
clc'sxt^h^  in  consequence  of  profession  as  a  monk 
or  u  nun,  is  nut  law.  Blahe  v.  Blahe^  4  Ir. 
Clmnc.  Rep.  849.  S.  P.,  Metcalfe,  In  re,  10 
jr«r.,  N.  S.  224;  83  L.  J.,  Cimnc.  808;  12  W. 
538;  2DeG.,  J.  &  S.  122. 


iStouo|)ol|). 


niegaiity.] — An  illegal  monopoly  is  a  pub- 
lic grievance.  Beg,  v.  Prosser,  11  Beav.  800; 
\3  Jur.  71;  18  L.  J.,  Chnnc.  85. 

The  crown  has  always  exercised  a  control 
over  the  trade  of  the  country;  and  though  re- 
st mined  by  the  common  law  and  the  Statute 
of  Monopolies  (21  Jac.  1,  c.  8),  witliin  reason- 
able limits,  the  crown  might  grant  the  exclu- 
sive right  to  trade  with  a  new  invention  for  a 
reasonable  period.      This    statute    did    not 
create,  but  controlled  the  power  of  the  crown 
in  granting  to  the  first  inventors  the  privilege 
of  the  sole  working  and  making  new  manu- 
factares.     Caldtoell  v.   Vanvlis$engen,  9  Hare, 
415;  16  Jur.  115;  21  L.  J.,  Chanc.  97. 

As  to  privileges  granted  to  public  com- 
panies,— ^see  Public  CoifpAKT. 
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L  Kequisites  Ain>  Validitt  of  Con- 
tracts OF  MORTOAQB,  9209. 

1.  Subject- Matter ;  and  Partiei^ 
9209. 

8.  Agreements  for  Mt/rtgagCy  9211. 

8.  What  CanstUtUes  a  Mortgage, 
Qenerally ;  and  Form  and 
Execution  of  tlie  Instrument^ 
9213. 

4.  Equitable  Mortgage  hy  Depont 
of  Title  Deeth,  9217. 

6.  Stamping,  9221. 

6.  Fraud,  Misrepresentation  or  Il- 
legality ;  Cancellation  or  Bee- 
tiflcatian  of  the  Instrument^ 
9228. 


n.  Interpretation  and  Effect;  Rights 
AND  Liabilities  of  the  Parties, 
9232. 

1.  Nature  of  the  Belation  hetv>een 

Mortgagor  and  Moi'tgagee; 
Title  to  and  Possession  of  the 
Mortgaged  Premises^  Bents  and 
Profits,  9232. 

2.  Attemlant  Terms,  9244. 

8.  Extent  of  Premises  Mortgaged  or 
Chargeil,  9246. 

4.  Money  or  Dcftt  Secured,  9250. 

5.  Effect  of  Assignments  of  Mort- 

gage or  of  Equity  of  Bcdemp- 
tion.     See  This  Title,  III., 

IV. 

6.  Priority  of  and  between  Mortga- 

gees, and  Parties  claiming 
under  them.  See  This  Title, 
V. 

7.  Payment  and  Beeovery  of  Mort- 

gage Money.  See  This  Title, 
VL,  1;  VII. 

8.  Foreclosure,     See  This  Title, 

VIL,  2,  b. 

9.  Beoonveyance  and  Bedemptian  ef 

Mortgaged  Premises,  See  This 
Title,  VI.,  2,  8. 

10.  Ejectment  by  Mortgagees,     See 

Ejectment. 

11.  Distress    by    Mortgagees.      See 

Distress. 

12.  Leases   of  Mortgaged  Premises, 

See  Landlord  and  Tenant. 

18.  Contracts  for  Sale  and  Sales  of 
Mortgaged  Premises.  See 
Sales. 

14..  Lapse  of  I'ime.  See  Limita- 
tion OF  Actions  and  Suits. 

m.  Assignment  and  Transfer  of  Mort- 
gages, 0253. 

rV.  Conveyance  or  Assignment  of 
Equity  of  Redemption,  9255. 

V.  Priority  of  or  betwken  Mortgages; 
Tacking  ;  Consolidation,  9266. 

1.  Priority,  in  General,  9256. 

2.  Notice  vf  Priffr    Incumbrance; 

Effect  of  Negligence^  LacheSf 

Fraud,  cC-c.  9259. 
8.  Begistration,  92C7. 
4.   Tacking;  Consolidation,  9270. 

VL  Payment  and  Satisfaction  of  Debt; 
Reconveyance  of  Premises;  Re- 
demption, 9273. 

1.  Payment  and  Satisfaction,  9278. 

(a)  Tiic  Mortgage  Debt, 

9273. 
(70  Interest,  9275. 

2.  Beeonveyance,  9280. 
8.  Bedemptian,  9284. 

VII.  Proceedings  to  Recover  Moktoagb 
Money,  9287. 

1.  By    Sale   of    Premises,    under 

Power  of  Sale,  9291. 

2.  By  Actvms  or  Suits,  9291. 

(a)  At  Law,  9291. 

(b)  In  Equity,  929(L 
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yni.    MonTOAGBS  BY  ASSIONMKNTOF  LBABES. 

See  Lamdlokd  and  Tknant. 
IX.  Mobtoaoks  ok  Goods  and  Chattels. 
6ce  Biij.  OP  Sale. 

X.  Moktoages  of  Fixtures.     See  Fix- 

TUItES. 

XI.  Mc)rtgagi:s  op  Policies  of  Insuuakcb. 

See  Insurance. 
XII.  Mortgages  ok  Shares  in  Companis<:8; 
•AND  BY    Public    Companies.     See 
Public  Company. 

XIIL    MoitTGAGKS  OF      SUIPS,      CaROOBS    OR 

Freight.     Sec  Suippino. 
XIV.  Mortgages  of  Tollh. 

1.  Oeiierally.     See  Tolls. 

2.  Turnpike  Tolls.     See  Way. 

L  RsquisiTES  AND  Validity  of  Comtilacts 

of   MOIITOAGB. 

1.  Subject- Matter;  and  Parties. 

Bills  of  exchange  are  not  proper  subjects  of 
mortgage,  and  are  primtl  fucie  presumed  to 
be  given  in  piirt  payment  as  tlic}*  i>econiedue. 
BUU  V.  Parker,  14  L.  T.,  N.  S.  107— U.  L. 

Shipping.] — Tlie  expression  legal  mortgage, 
when  applied  to  tiie  mortgage  of  a  ship, 
means  u  tii>t  mortgage.  T/tomppm  v.  Clerk, 
11  W.  n.  2;J;  7  L.  T.  N.,  8.  2G9~Q.  B.;  at 
Kisi  Prius,  8  F.  &  F.  181. 

Annuities  and  benevolent  funds.] — The 
Customs  Annuity  and  Benevolent  Fund  was 
esuiblished  by  act  of  parliament  for  the  bene- 
fit of  the  widows,  cliildren,  aiid  other  relatives 
of  officers  of  the  customs,  who  are  expected 
to  subscril)c  an  annual  sum  to  it  out  of  their 
salaries.  By  the  act  directors  were  appointed 
witii  power  to  frame  rules  for  the  manage- 
ment of  the  fund,  with  a  discretion  to  admit 
persons  other  than  relatives  of  the  subscribers 
as  their  nominees  to  the  benefit  of  the  fund. 
It  was  also  enacted  that,  in  order  to  insufe  to 
the  widows  of  the  subscribers,  or  any  other 
claimants  on  the  funtt,  the  full  benefit  in- 
tended by  the  act  as  an  alimentary  provision 
for  the  widows  or  other  clnimants  entitled 
thereto,  the  interest  of  any  widow  or  other 
claimant  should  not  be  assignable  withont  the 
consent  nf  the  directors.  Rules  were  drawn 
up  which  provided  that  one-third  of  the  por- 
tion payable  on  the  death  of  a  subscriber 
should  be  set  aside  for  his  widow,  and  that 
the  remaining  two-thirds  should  be  subject 
tothedirectioNsof  the  subscriber  (to  be  given 
by  will,  or  codicil,  or  any  instrument  in 
writing  signed  by  him  in  the  presence  of  an 
attesting  witness  and  deposited  with  the 
directors  during  his  life,  or  within  three 
months  after  his  death,  and  which  instrument 
might  at  the  option  of  the  sul>scriber  be 
made  irrevocable),  and  should  be  applied  or 
paid  in  any  manner  or  proportion  which  he 
miuht  think  tit  for  the  benefit  of  his  widow, 
children,  or  relatives,  or  nominees  who  should 
have  been  duly  admitted  by  the  director.  A 
subscriber  to  the  fund,  by  instrument  duly 
executed  and  deposited  with  the  directors, 
irrevocably  assigned  two-thirds  of  the  portion 


p03'able  on  his  death  to  mort^n^ces  to  kcor 
an  advance  made  t*>  him.  .-md  ilic  i»i«rt:zstgtei 
were  duly  admiiri'd  by  the  4liri*ctf>rs  »s  his 
nominees:—  lleld,  that  ilu-  in«»ngHiri^  wasvrl^ 
as  ag.'iinst  the  wiilow,  rhildren,  ami  rx:ia:]oae 
of  the  subsi:rilM.T.  Mtwleua^  lu  re,  lU  Lu  R, 
Eq.  274— li. 

Mortgages  under  powers,  by  tnxsteesL  Ac, 
with  power  of  sale.  |  —  A  ])«»\v«r  ti»  rai*c-  nvic^ 
by  s;de  or  int»rig:».ms  authorizes  n  m<*n«*ge 
with  a  jiowerbf  sale.  Bridges  v.  i^ni^mMA, 
24  B<av.  27. 

An  institutiim  was  incorponitt'd  >»y  nml 
charter  and  deed  of  settlement,  nUThoriziag 
the  council  tir  managing  body  to  lioi«l  hiids^ 
tenements  or  hereditaments^  and  to  sell, 
grant,  demise,  exchange  and  dispose  of  tie 
same;  but  no  s;dc.  mortgage,  incnmimnee or 
other  disfkottition  of  any  sm^h  lands,  tcncnients 
or  hereditameiit*«to  be  made,  except  wsthtbe 
approiiation  and  concurrence  of  a  geneztl 
meeting  of  the  proprietors  of  the  cor{iorati<»a. 
At  a  general  meeting  of  the  proprietors  tiie 
council  was  authorized  to  mor;gii«;e  the  |iiop- 
erty  of  the  corporation  for  2-"i,O0Ui.:— licJa, 
that  the  council  had  no  power  to  gnot  i 
mortgage  with  a  power  of  sale,  (jlarht  r. 
RoyM,  Pajioptiettn,  4  Drew.  2G ;  3  Jur.,  N.  & 
178;  27  L.  J.,  Chanc.  207. 

A  testator  directed  his  trustees  to  raise  s 
sum  of  money  by  mortgage,  as  they  thought 
fit,  and  subject  to  such  mortgage  deviled 
the  estate  to  certain  pei*sons: — Held,  that  the 
direction  to  mortage  gave  the  trust ecj  power 
to  insert  in  the  mortgage  a  power  of  sak. 
Cliawuer,  In  re,  22  L.  T.,  N.  S.  262-T. 
C.  M. 

As  to  sales  under  powers  of  sale  io  moit- 
gages, — see  this  title,  VII.,  1. 

Mortgages  by  insane  persons.]— The  moe 
insanity  of  a  mortgagor  to  whom  or  lo whose 
agent  the  mortgage  money  has  been  honestly 
paid,  and  of  whose  insanity  no  advantsge 
was  taken  in  the  transaction,  does  not  annal 
the  rights  of  the  mortgagee.  Campbdl  v. 
Hooper,  3  Sm.  &  G.  153;  1  Jur.,  N.  8.  670; 
24  L.  J.,  Chanc.  044. 

By  agents  or  attorneys.] — ^The  defendaot 
employed  his  attorney  to  obtiun  a  loao  of  1002. 
for  him  on  mortgage,  and  placed  .his  title- 
deeds  in  his  hands  for  that   pur{)ose.   The 
attorney  forged  the  defendant's  signatare  to 
a  mortgage  deed  to  the  plaintiff  for  420t,  and 
received  the  money,  and  concealed  the  traas- 
action  from  the  defendant,  to  whom  he  after- 
wards advanced  108/.  in  various  sums,  aod 
subsequently  took  from  him  a  mortgage  to  a 
third  person,  to  cover  that  advance:— Held, 
that  the  plaintiff  had  no    cause  of  action 
against  the  defendant,  even  to  the  extent  of 
100/.     Painter  v.  Abel  or  Abif^  2  H.  Jk  C.  118; 
83  L.  .!.,  Exch.  60;  11  W.  R  651;  8  L.  T., 
N.  8.  287. 

In  1841,  a  client,  before  going  abroad,  ffsw 
a  power  of  attorney  to  his  solicitor  in  England 
to  manage  the  whole  of  the  client's  prujierty 
aud  concerns  in  England  while  he  was  abroad, 
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ncrnlly,  to  do  all  other  acts,  deeds, 

ters  or  things  whatsoever  in  or  about  fhc 

,  property  and  affaiirs  of  the  client,  as 

ply  as  tlie  client  could  do  or  have  done. 

llie   year  1849,  the  attorney,  professing  to 

under  the  power,   borrowed   500/.  upon 

posit  <>t  a  policy  of  assurance  belonging  to 

client,   and   afterwards  misapplied    the 

; — IleUl,  that  wlicther  the  power  of 

&&torDcy  per  sc  autiiorized  tiie  raising  of  the 

xnoncy  upon  the  security  of  the  policy  or  not, 

•yet,  when  coupled  wiih  a  correspondence  be- 

^^vecn  the  attorney  and  client,  showing  tliat 

'fclie  latter,  believing  the  power  to  iiave  that 

eSect,  desired  it  to  be  so  exercised  when  oc- 

<»ision  should  require,  it  precluded  the  client 

tram  dispuc'ng  the  validity  of  the  mortgage. 

JPerry  v.  IlcU,  2  Do  G.,  F.  &  J.  a8;  29  L.  J., 

Chanc    C71;    0  Jur.,  N.  S.  C61;  8  W.   It 

670. 

Bffortgagc^s  to  partners.] — When  a  mortgage 

in  the  ordinary  form  is  made  to  partners  in 

trade  to  s^^cure  a  partnei*9liip  debt,   one  of 

SQcli  pnrtnors  takes  no  authority  to  bind  the 

ethers  or  the  mortgagor  by  a  sale  under  the 

power  in  the  mortgage;  and  if  a  person  to 

-whom  he  has  contracted  to  sell  ihe  property 

expends  money  in  repairs  on  the  faith  of  sucii 

contract,  the  money  so  expended  cannot  be 

recovered  from  the  firm.     Warr  v.  Janes^  24 

W.  R.  095— V.  C.  H. 

3.  Agreements  for  Mortgages. 

Damages  for  not  ezecating  or  completing 
eontractj — The  owner  of  building  land,  u|X)n 
"which  he  had  erected  houses,  mortgaged  it, 
first,  to  a  building  society  for  4,300/.,  with  a 
power  of  Bide  in  default  of  payment;  secondly, 
to  the  defendant  for  850/.,  and  afterwards 
to  several  other  persons  for   various   sums. 
Being  unable  to  proceed  with  the  building, 
by  deed,  to  which   he,   the  building  society, 
the  defendant,  and  other  mortgagees  were  par- 
ties, the  premises  were  conveyed  to  the  plaint- 
iff in  fee,  discharged  from  all  equity  of  re- 
demption, but  subject  to  the  raortga«j;e  of  the 
building  society,  in  trust,  in  his  discretion,  to 
sell  the  same,  and  out  of  the  proceeds  to  pay, 
first,  expenses ;   secondly,   the   building  so- 
ciety; thirdly,  the  defendant;  fourthly,  ad- 
vances made  by  the  plaintiff,  and  afterwards 
the  other  mortgagees  in    the  order  of  their 
priority,  with  liberty  for  the  plaintiil  to  raise 
a  sum  not  exceeding  5,000/.,  for  the  purpose 
of  currying  into  effect  the  trusts  of  the  in- 
denture.   The  defendant  covenanted  that  lie 
would  execute  all  assurances,   reasonably  re- 

a aired,  for  enabling  the  plaintiff  to  execute 
its  trusts  of  the  deed.  The  plaintiff  had 
made  advances  to  the  extent  of  1, 150/.  He 
had  also  arranged  with  the  building  society 
to  accept  4.100/.  in  satisfaction  of  their 
claim;  and  he  had  contnicted  for  a  loan  of 
6,000/.  on  mortgage  of  the  premises.  The 
nnrtmigo  deed  was  prepared  and  all  parties 
•attenaed,  when  the  defendant  refused  to  ex- 
ecute it  unless  he  was  paid  his  debt  of  850/., 


and  in  consequence  the  building  society  sold 
the  premises  for  4,510/ ,  which  was  not  more 
than  sutiicient  to  pay  their  mortgage  anti  ex- 
penses:— Held,  that  the  plaintiff  was  only  en- 
titled to  recover  as  damai^cs  the  costs  of  the 
abortive  mortgage.  Per  Pollock,  C.  B.,  and 
Brtimwell,  U.  Per  Mirtin,  B.,  that  the 
plaintiff  was  entitled  to  recover,  in  addiiion 
to  the  costs  of  the  abortive  mortgage,  iho 
difference  between  5,000/.  and  the  value  of 
the  land  as  building  l.ind;  or.  at  all  events, 
900/.,  the  residue  of  the  5,000/..  after  paying 
4,100/.  to  the  liuildin!^  sociotv.  Dachworth 
V.  Ewart,  211.  &  C.  120;  33  L.*  J.,  E.xch.  24; 
9L.  T.,N.  8.  297. 

enforcing  agreements  in  equity.] — An  agree- 
ment to  borrow  a  sum  of  m«)ney  is  not  such 
a  contract  as  a  court  of  equity  can  compel  the 
specific  performance  «)f.  Uogers  v.  Challis^ 
29  L.  J.,  Chanc.  240;  27  Beav.  175. 

The  plaintiff,  who  was  a  builder,  agreed 
with  the  defendant,  who  was  an  owner  of 
freehold  land,  to  erect  thirty-one  houses  on 
the  land  on  the  terms  of  such  .igreement.  and 
also  of  a  parol  understanding  communicated 
to  the  plaintiff  on  behalf  of  the  defendant, 
prior  to  the  signing  of  the  ))rincipal  agree- 
ment. The  cliief  stipulation  of  the  parol 
understanding  was  the  advance  of  moneys 
in  definite  installments  by  or  thniugh  the  de- 
fendant to  the  plaintiff  for  the  purposes  of 
the  buildings.  The  plaintiff  afterwards  took 
leases  of  the  unfinished  houses  and  c.\e<'Uted 
two  successive  mortgages  to  enable  defiMidant 
to  raise  money  on  them  as  a  security  for  the 
same  purposes.  The  defendant  failed  tos^ip- 
ply  the  pliintiff  with  the  requited  funds  as 
stipulated  under  live  parol  agi cement,  which, 
however,  had  been  successively  departe<i  from: 
— Held,  in  a  bill  praying  specific  performance 
«»f  the  parol  understanding,  together  with 
damages,  or  at  all  events  dam-tgcs,  tliat  the 
plaintiff  was  entiiled  to  neither,  but  that  (the 
defendant  submitting  to  it)  the  plaintiff  might 
have  the  ordinary  redemption  decree.  Thorpe 
v.  Uosford,  20  W.  U.  922— V.  C.  B. 

When  an  at^reement  for  a  mortgage  con- 
tains astipulation  (hat  the  principal  shall  not 
be  Cidled  in  for  a  cert^un  time,  the  court,  in 
settling  the  form  of  the  deed,  will.  akhougU 
the  agreement  is  .silent  on  the  suhject.  insert 
a  proviso  that  the  post  p'>nement  shall  be  con- 
ditional on  punctual  iiaymciitof  interest,  and. 
if  the  property  is  leasehold,  on  observance  of 
the  cov(*nant;so  that,  if  the  mortgagor  should 
nntke  default  in  either  of  these  respects,  tiie 
mortgagee's  remedies  by  sale  or  foreclosun* 
will  immediately  arise.  Seaton  v.  7'wi(/'(/r'l, 
U  L.  R.,  Eq.  591;  40  L.  J.,  Chanc.  12i;  23 
L.  T.,  N.  S.  048. 

The  court  will  decree  spe<*ific  performame 
of  an  agreement  to  execute  a  mortgjige  with 
an  inmiediate  power  of  ssdc.  Hermann  v, 
/lodges,  10  L.  R,  £q.  18;  43  L.  J.,  Ohauc. 
192;  21  W.  R.  571— C. 

When  a  ))crson  htid  agreed  to  execute  a 
mortgage  of  leasehold  premises  in  the  usual 
form,  'eontaining  an  absolute  power  of  sale. 
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in  considcratie  a  of  money  duc»  and  had, 
when  requested  to  do  so,  failed  to  execute 
such  mortgage,  tlic  court  made  a  decree 
for  specific  performance.  Aahtan  v,  Ccrrigan^ 
18  L.  R.,  Eq.  70;  41  L.  J.,  CUanc.  90— V.  C. 
W. 

8.   What   Constitutes  a  Mortgage^    OeneraUy; 
and  Form  and  Execution  of  Instrument, 

Distinction  between  mortgage  and  condi- 
tional or  absolute  sale.] — A.,  by  deeds  of 
lease  and  release,  purprrtiDgtoboan  absolute 
conveyance,  as  upon  :i  sale,  in  consideration 
of  550Z.,  conveyed  premises  to  B.  By  an 
agreement  of  the  same  date,  B.  ngrecd  to  re- 
convey  tlic  premises  to  A.,  if  the  latter  should 
Eay  him  within  a  year  550Z..  and  13/.  which 
1.  had  paid  for  tl)o  conveyance;  and  B. 
was  to  be  permitted  to  retain  the  rents  of  the 
premises,  instead  of  interest,  if  he  preferred 
it,  until  tlio  day  of  payment.  B.  immodiutely 
entere<l  into  and  continued  in  possession  of 
the  premises: — Held,  that  the  transaction 
was  a  conditional  sale,  and  not  a  mortgage. 
Waiiainsyr.  Owen,  5  Mylnc  &  C.  803;  12  L. 
J.,  Chanc.  207. 

A.  conveyed  a  life  estate  to  B.,  in  con- 
sideration of  4,739/.  By  a  deed  of  even  date 
B.  contracted  that  if  A.  should  at  any  time 
desire  to  re-purciiase  the  life  estate  for  4, 731)/., 
B.  would  re-convey  it  to  him  for  that  sum. 
All  the  expenses  of  this  transaction  were  paid 
by  A.  B.  took  possession,  insured  A.'s  life  for 
4,739/.,  and  after  payment  of  premiums  the 
surplus  rent  was  between  0/.  and  GZ.  10*.  per 
cent,  on  the  purchase-money.  B.  left  a  will, 
by  which  he  spoke  of  the  life  estate  as  re- 
deemable on  payment  of  4,739Z.  and  interest, 
and  spoke  of  his  interest  as  a  security.  A., 
after  a  lapse  of  nearly  thirty  years,  and  many 
yeai-s  after  the  death  of  the  solicitor  who  con- 
ducted the  transaction,  filed  a  bill  to  redeem, 
and  failed  in  proving  that  the  parties  intended 
a  mortgage: — Held,  that  the  transaction  was 
to  be  treated  as  a  conditional  sale,  and  not  as 
a  mortgage,  and  that  A.  had  no  right  to  an 
account  of  rents  and  profits.  Alderson  v. 
White,  2  De  G.  ife  J.  97;  4  Jur.,  N.  S.  125. 

In  ejectment,  the  plaintiff  and  the  defend- 
ant claiming  to  have  purchased  the  premises, 
and  the  defendant  having,  in  fact,  had  them 
knocked  down  to  him  at  an  auction,  but  the 
plaintiff  having  paid  the  deposit  and  the 
purchase-money,  and  had  the  estate  conveyed 
to  him;  the  case  for  the  defendant  being, 
that  the  plaintiff  was  to  advance  the  money 
to  him  for  the  purchase,  and  that  the  estate 
should  be  conveyed  to  the  plaintiff  only  by 
way  of  mortgage,  the  question  was  left  to  the 
jury  whether  tiiis  was  so  underatood  by  or 
agreed  on  between  the  parties.  Braddock  v. 
Derialetj,  1  F.  &  F.  CO— Wightman. 

A.,  wlio  held  under  a  lease  from  Trinity 
College  customarily  renewable,  demised  to 
B.,  who  sub-demised  to  C.  In  1801,  B., 
being  100/.  in  C.'s  debt,  assigned  by  deed  nil 
bis  interest  in  the  promises  to  C,  who  wrote 


the  following  letter:  "  At  any  time 
next  ten  years  you  come  forward  and  p^ 
IGO/.,  prc»vided  you  want  it  for  yoniadf  « 
any  of  your  children,  or  siitisfactorilT  arr^i 
the  100/.  by  three  or  four  installmenta  (tlsaia 
tossy),  the  house  I  liave  purchased  tiiis iif 
in  [&c.],  I  will  hand  you  i  he  |>o$3^5ii%  of 
same  with  pleasure,  and  become  your  yearly 
tenant:"  —Hold,  that  the  traiisactian  vasaoc 
a  mortgage,  but  a  sale  with  an  agreement  far 
re-purchase.  O'HeiUy  v.  G*I>anoffh»e^  10  b. 
R.,  Efj.  73— R. 

Five  years  afterw.irds,  A-'s  interest  wsk 
evicted  by  the  college,  who  ndopted  C.  n 
their  yearly  tenant.  B.  tendere<l  tlm  166-1 
within  the  ten  years:— Held,  that  ]:ie  hsd  c} 
equity  under  his  nglit  of  re-f>iirchase  to  jjei 
the  nev^  interest  acquired  bv  C.*  or  to  /larcil 
declared  a  graft  on  the  old  interest.      //*. 

Operation  of  conveyance  in  trust  as  mpst- 
g^e.] — A.  conveyed  lauds  to  B.,  on   trtk^  m 
case  a  sum  of  money  and  interest  should  »» 
be  paid  by  a  day  named,  to  sell,  and  a/:«r 
payment  of  principal,  interest  an<l   csosta,  fa 
reconvey  the  Isnds  remaining  unsold,  or  psy 
over  the  residue  of  the  money;  aiir?  IL  eovc- 
nan  ted  not  to  sell  witliout  giving  six  montlK' 
notice,  but  the  deed  cont;iiaed  no  ppovi»li?r 
redemption:— neld,    that  this    was    a  mere 
mortgage,  and  that  A.  was  therefore  entitled 
to  six  months*  time  to  redeem.     Bell  ▼-  CarUr, 
17  Bcav.  11;  17  Jur.  478;  22  L.  J.,  Chanc 
933. 

Form  of  mortgage.]- A   harbor   companj 
was  empowered  by  its  acts  of  inoorporatioo  to 
raise  money  on  mortgage  of  the  work  nnd 
tolls,  which  were  not  to  be  effectual    until 
they  were  entered  in  the  company's  books  by 
its  clerk,  and    a  memorial    of  theenf.-y  wmm 
indorsed  on  them : — Hold,  that  an  unindorsed 
mortgage,    regular    in     other    respects,   was 
effectual.     Jortin    v.    South- Efistern  Eailv^ 
Company,  0  De  O..  M.  &  G.  270;  1  lur.y  X. 
S.  433;  24  L.  J.,  Chanc.  343. 

B.  in  consideration  of  a  sum  of  m/jey  i^nt 
to  I  dm  by  parties,  who  carried  on  Vrsincss 
under  the  n:\me  of  **  The  City  Ij.-fslmejit 
and  Advance  Company,  "  assigned  by  (1*^4 
certain  goods  of  his  to  I  ho  company,  to  hold 
as  their  own  proper  goods;  nevcithel»^  ^J 
way  of  mortgage,  for  securing  the  repayment 
of  the  loan,  with  full  pow^er  to  the  mortgagees 
to  sell  the  goods,and  out  of  the  proceeds  t^» re- 
imburse themselves  the  loan  and  coats  af  s»le, 
and  to  pay  the  residue,  if  any,  to  B. : — Held, 
that  the  property  in  the  goods  passed  by  su<'li 
deed  to  the  mortgagees,  and  that  a  part  7  who 
claimed  the  same  goods  under  a  subs>()ucnt 
assignment  to  him  from  B..  could  not  nwin- 
tain  an  action  again-^t  t!iera  for  scUiig  the 
goods  without  taking  reasonable  care  to 
obtain  the  best  prices  for  them.  Maughan  v. 
Sluirpe,  84  L.  J.,  C.  P.  19;  17  C.  B.,  N.  S. 
443. 

Held,  also,  that  the  parties  need  not  be  de- 
scribed in  the  deed  by  their  christian  names 
or  surnames,  and  that  the  conveyai^ce  of  th^ 


9216 


MORTGAGE,    L 


0210 


property  to  the  compAny  operated  (is  a  con- 
veyance to  the  company,  on  its  being  ascer- 
tained that  tliey  were  the  persons  described 
QDder  the  name  of  such  company.     lb, 

Ezecation  by  suroties.] — By  a  mortgage 
deed  between  the  mortgagor  and  two  others, 
as  sureties,  and  the  mortgagee,  after  reciting 
that  the  mortgagor  was  j)ossessed  of  certain 
hereditaments,  and  of  a  policy  of  insurance 

on  his  life  for 1. ,  and  that  the  mortgagee 

had  agreed  to  lend  him  1,000Z.,  to  be  secured 
as  therein  provided,  and  that  **  upon  treaty 
for  the  loan,  it  was  agreed  that  the  repayment 
should  be  furtlier  secured  by  the  sureties  join- 
ing in  the  deed ;"  the  mortgagor  mortgaged 
the  hereditaments  and  the  policy  of  insurance 

for i.,  and  all  moneys  assured  or  to  become 

payable  under  it,  as  security  for  the  debt. 
Tlierc  were  covenants  by  the  mortgagor  and 
the  two  other  sureties  to  pay  the  interest,  and 
to  pay  the  premiums  on  the  policy,  and  any 
sums  necessary  for  effecting  another,  if  it 
should  become  void.  There  was  a  power  of 
sale  by  the  mortgagee  of  the  hereditaments 
and  the  policy.  The  mortgagor  covenanted 
that  if  the  mortgagee  should  be  unable  to  ex- 
ecute the  power  of  sale,  or  if  the  proceeds 
should  not  be  sufficient,  he  would  pay  the 
deficiency  to  the  amount  of  300/.  To  an 
action  on  this  covenant  it  was  pleaded  (hat  no 
policy  was  effected;  and  that  one  of  tlio  sure- 
ties had  not  executed  the  deed : — Ueld,  first, 
ttiat  it  was  a  condition  precedent  that  a 
policy  should  have  been  effected.  Coyte  v. 
Elphich,  23  W.  R.  641- Q  B. 

Held,  secondly,  that  in  the  absence  of  ex- 
press provision  it  was  not  a  condition  preced- 
ent that  the  other  surety  had  signed.     lb. 

Proof  of  ezecutioD.]— A  mortgage  deed 
could  not  bo  produced,  and  a  copy  purport- 
ing to  have  been  furnished  by  the  solicitor 
wiio  held  the  deed  was  produced  on  behalf  of 
the  plaintiff  as  evidence  of  the  deed;  the 
plaintiff  also  deposed  to  the  existence  of  tlie 
mortgage.  The  defendants  had  in  their 
answers  not  expressly  challenged  the  mort- 
gage deed,  and  had  admitted  that  there  had 
been  a  reconveyance  of  part  of  the  property 
comprised  in  the  mortgage: — Held,  that  as 
iicainst  them  the  mortgage  deed  was  suffi- 
ciently proved.  Ileath  v.  Crealock^  10  L.  R., 
Ch.  22;  44  L.  J.,  Chanc.  157;  81  L.  T.,  N. 
8.  650. 

Expenses  of  obtaining  or  executing  mort- 
gage.]— A  mortgagor  cannot  be  charged  with 
the  expenses  of  preparing  a  deed  of 
declaration  of  trust,  from  the  mortgagee  to  a 
cestui  quo  trust,  who  advanced  the  money  to 
the  mortgagor,  as  such  deed  forms  no  part  of 
the  security  of  the  mortgage.  Martinis  case,  2 
M.  &  P.  240;  5  Bing.  lUO. 

D.,  having  given  a  cognovit  for  857?., 
mortgaged  certain  premises  as  a  security  for 
the  payment  of  that  sum,  and  the  costs  of  the 
judgment,  and  all  otiier  costs  and  charges 
whatsoever  attending  the  same.  The  mort- 
gagee having  levied  execution,  her  right  to 
the  goods  seized  was  disputed  in  actions  at 


the  suit  of  certain  persons  who  claimed  to  be 
assignees  of  D.  under  a  bankruptcy.  The 
mortgagee  failed  upon  a  first  trial,  but  suc- 
ceeded in  a  seconcU  D.  not  proving  to  bo  a 
bankrupt:— Held,  that  the  mortgagee  could 
not  claim  from  D.  the  costs  of  this  action,  us 
costs  or  charges  attending  tho  judgment 
confessed  by  D.  Doe  d.  Holt  v.  JSoc^  G  Bing. 
447:  4M.  &  P.  177. 

Where  B.,  being  desirous  of  raising  a  sum 
of  numcy  upon  mortgage,  employed  an  attor- 
ney for  the  ])urpose.  wlio  applied  to  A.,  an 
attorney,  telling  him  at  tho  same  time  tiie 
name  of  his  principal,  and  A.  agreed  to 
advance  the  money  on  behalf  of  a  client, 
but  ultimately  the  negotiation  failed  from  a 
defect  of  title:— Hold,  that  A.  could  not 
maintain  an  action  against  B.  for  his  fees,  aU 
though  it  was  proved  to  bo  the  practice  for  the 
proposed  borrower  to  pay  the  expenses  of  the 
proposed  lender;  the  course  being  for  the 
attorney  of  the  latter  to  send  his  bill  to  the 
attorney  of  the  former,  who,  if  the  bill  was 
reasonal)le,  recommended  his  client  to  pay  it. 
Rifflei/  V.  Dayhin,  2  Y  &  J.  83.  See  Grissell 
V.  JMinson,^]  Scott,  320;  3  Bing.  N.  C.  10; 
Webb  V.  n/iodes,  3  Binir.  N.  C.  732;  4  Scott,. 
407. 

By  a  written  agreement,  preliminary  to  aui 
i-itended  mortgage,  the  plaintiff  undertook 
to  advance  the  defendant  a  sum  on  the  mort- 
gage of  certain  named  premises;  the  defend- 
ant was  to  deliver  a  complete  abstract  of 
title  to  tho  plaintilPs  solicitor  within  a  week 
after  the  date  of  the  agreement,  and  to  pro- 
duce the  title-deeds  neressary  to  verify  t he- 
abstract,  and  deduce  a  marketable  title  with- 
in a  month  from  such  delivery.  If  the  de- 
fenrlant  did  not  do  so  at  either  period,  tho 
plaintiff  \yas  to  have  the  option  of  consider- 
ing the  agreement  void.  It  was  then  agreed 
that  the  defcndlmt  should  forthwith  pay  tho 
plaintiff  all  costs  and  charges  incurred  by 
him  in  investigating  the  title  to  the  premises. 
Abstracts  wci-e  delivered,  but  disclosed  noi 
title  to  some,  and  a  defective  title  toother, 
parts  of  the  premises.  Ttjc  time  for  complet- 
ing the  title  expired  on  24th  of  September, 
1831,  but  the  negotiations  went  on  till  14tli> 
of  May,  1832;  the  defendant  had  repeated 
notice  between  those  dates  tliat  the  plaintiff^s 
money  was  lying  idle,  but  he  tried  to  amend 
his  title  till  the  latter  dny,  when  it  remained 
defective,  and  the  bargain  was  broken  off: — 
Held,  that  the  original  contract  remained  in 
force,  and  that  its  terms  were  not  sufficiently 
comprehensive  to  eniblo  the  plaintiff  to  re- 
cover interest,  or  more  than  the  costs  of  in- 
vesticratin;?  the  title.  Swcctland  v.  Smith,  3 
Tyr.  421. 

Where  a  negotiation  for  a  mortgage  goes 
off  through  the  default  of  the  mortgagor,  the 
mortgagee's  attorney  cannot  recover  his  costs 
from  the  mortgagor,  in  the  absence  of  an  «)X- 
prcss  contract  on  the  part  of  the  latter  to  ].ay 
them.      Wilkinson  v.  Grant,  18  C.  B.  319;  25 

Li,   v.,   \y.    1  .   ZoOm 

A  bill  of  costs  for  preparing  a  mortgigo 
security,  delivered  to  a  mortgagor  by  a  lirm 
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of  solicitors,  uiie  of  whom  was  the  mort^ofeo, 
is  not  a  mortcrajrcc's  costs.  Oregg  v.  Slater, 
2  Jur.,  N.  8.  24G;  25  L.  J.,  Chanc.  440;  22 
Beav.  314. 

An  inten<1ed  mort^^agor  ngrced  to  pay  tlic 
rcason:ii)lc  co^ts  of  the  mortgagor's  solicitor. 
If  the  matter  went  off: — ITcUl,  t!mt  this  did 
not  include  the  expenses  of  withdrawing  the 
money  from  a  banker's  and  of  remitting  it  to 
London  ftir  payment.  Bfalredey^  In  r<*,  83 
Beav.  879;  9  Jur,  N.  S.  1205;  11  W.  R.  050; 
8  L.  T.,  N.  8.  843. 

When  the  negotiations  for  a  mortgage  are 
broken  oflf  owing  to  the  pro]K)sed  mortgagee 
being  dissatisfied  with  the  security  upon  in- 
▼estigatitm,  the  pn^poscd  mortgagor  has  no 
claim  upon  the  propo.<%ed  mortgagee  for  the 
costs  attending  the  investigation^  but  if  the 
negotiations  go  off  without  such  reason,  the 
propo^  mortgag(*e  may  recover  his  costs 
rcasonaltly  in<-urred.  Carter  v.  Merrion^  82 
L.  T.,  N.  8.  003— C.  P. 

Solicitor's  lien  for  costs.] — A.  mortgagor 
instructed  his  solicitors,  to  whom  he  was  in- 
debted in  a  bill  of  costs,  to  prepare  a  convey- 
ance of  the  mortgaged  property.  They  did 
80,  and  sent  tlic  engrossment  to  the  mortga- 
ges* solicitors,  with  an  intimation  that  they 
uad  a  lien  on  it,  and  a  request  that  the  mort- 
gagees* solicitors  would  hold  it  on  account  of 
the  mortgagor's  solicitors.  The  engrossment 
was  executed  by  the  mortgagees.  The  mort- 
gage money  was  not  paid,  but  the  mortgagor 
Sold  the  property  to  purcluiscrs,  who  agreed 
to  pay  it: — Held,  that  the  mortgagor's  8t>lici- 
tors  had  a  lien  on  the  engrossment,  and  that 
such  lien  was  not  prejudiced  by  their  having 
parted  with  the  engrossment  under  the  above 
circumstances,  nor  by  the  execution  of  it  as  a 
deed,  nor  by  a  promissory  note  delivered  to 
the  solicitors  not  covering  their  whole  de- 
mand, and  that  the  purchasers  had  been  prop- 
erly restrained  by  injunctiontrom  proceeding 
to  recover  the  deed.  Watsati  v.  Ly<m^  7  De 
O.,  M.  <&G.  288. 

A  solicitor  who  acts  for  both  parties  to  a 
mortgage  cannot,  after  the  execution  of  the 
mortgage,  claim  a  lien  on  the  title  deeds  of 
the  property  for  any  costs  due  from  the  mort- 
gagor. 8ndh  In  re,  25  W.  U.  823;  40  L.  J., 
Chanc.  Div.  027;  0  L.  R.,  Ch.  Div.  105;  37 
L.  T.,  N.  8.  850— R. 

4.    EquUdbU   Mortgage  "by   Deposit   of  TiUe 

Deeds, 

When  equitable  charge  or  mortgage  ia 
created  by  deposit  merely.] — An  intention  of 
charging  an  estate  may  be  presumed,  where 
the  proprietor  deposits  all  or  part  of  the  title- 
deeds.  RUkarde  v.  Borrelt,  8  Esp.  102— 
Kenyon. 

It  is  not  necessary  to  create  an  cquitiblc 
mortgage  that  all  tiie  title  deeds,  or  even  all 
th&  material  title-deeds,  should  be  deposited. 
It  is  sufficient  if  the  deeds  deposited  are  ma- 
terial evidences  of  title,  and  are  shown  to 
kave  been  deposited  with  the  intention  of 


creating  a  mortgacro.     Lneon  r.  ^  Uen^  3  Drew. 
571);  30  L.  J.,  Chanc  18. 

An  equit?il>l(;  niortixai^e  of  fttfiyficilil-*  la^ 
be  crcaled  by  the  mere  deposit  of"   i  li«?  ctijij  oi 
court  roll.      Whitbread  v.  JJoulmriM^   1  Y.  «!:  C. 
303. 

Where,  in  order  to  prevent  imfiMMii-ite 


ceeding-*.  the  liile-tlccds  of  an    c-s:ate  trcw 
deposited   by   a  debtor  with  hi-^    erttj/r  jtj 
attorney,  for  the  purpose  of  pn.'p»rin*»  »  mort- 
gage of  the  projwrty: — Held,  that  this  rnire 
action  amounted  to  an  cquitablenioTt^r^cr^fT 
deposit  of  title-deeds.     JkfJ/s  v.  WitU^ma^  Z 
Y.  &C.  55;  2  Jur.  Oil. 

Where  title-deeds  arc  left  in  the  fiaivb 
of  an  attorney,  for  the  purpose  of  prepario? 
a  mortgage,  .*is  a  security  P»r  money  pn*vi»*uisrff 
advanced,  this  is  aa  equitable  moitga^^  by 
deposit  of  title-deeds.     Ih. 

The  delivery  of  title-deeds  \a%  an  nrtnmry 
to  prepiire  a  nii>rtgago  deed,  does  not  amovnt 
to  an   equitable  myrtg:ige;  t>thcrwisc»  if  ue- 
posited  expresslv  as  a   Hecurlty  for  a  dd/C 
Ex  parte  Bulled,  2  Cox,  243. 

Where  a  mortgagor  deposits  the  title-deeds 
of  his  estate  witli  his  solicitor,  by  way  of 
equitable  security  to  a  mortgagee,  until  tbe 
completion  of  a  legal  mortgag(%  the  solicitor 
is  thereby  constituted  trustee  for  the  raort- 
g-.igee,  and  an  equitable  chargv  upon  ibe 
estate  will  bo  created  bvsuch  dci>osit.  AZrW 
V.  AUwood,  5  Jur.,  N.  ^.  1322;  3  De  O.  &  J. 
014;  20  L.  J.,  Chanc.  07. 

To  constitute  a  good  equitable  fwnti^K^H 
is  not  nccess;iry  that  tlie  deeds  de|to$ited 
should  show  a  complete  title  in  tlm  dfpfv^ttrir, 
provided  they  are  material  to  the  title.  Diem 
V.  MuchUston,  20  W.  It.  010;  20  L.  T..  N.  S. 
752— R. 

An  equitable  mortgage  by  dc|x»it  is  not 
taken  out  of  the  operation  of  17  &  18  VkL 
c.  113,  Locke  King^s  Act.  because  it  is  on- 
accompanied  by  a  memorandum.  Dam  v. 
DaoU,  24  W.  11.  902— V.  C.  B. 

—  by  deposit  with  momorandum  or  a^fFoe- 
ment  in  writing.) — A  secretary  of  a  Ijanlch^ 
company  had  a  credit  account  with  tfic  hniik 
to  the  extent  «»f  5,000/.,  seeured  by  a  mem 
orandum,  specifying  certain  ss'curities  by 
way  of  cquital)le  mortgage.  On  his  d\  in','  a 
debtor  to  the  bank  in  4,000/.,  there  was  foc:nii 
in  his  office  in  the  bankin^r-house  the  x*- 
curities  mentioned  in  tlie  memonmdum.  wiiii 
others,  tied  in  a  bundh*  and  indors4><l  rnd 
labeled  as  sccuriticH.  There  was  evidence 
that  he  had  stated  tliat  the  bank  was  seen  red 
in  5,0002. :— Held,  that  the  bank  was  equita 
ble  mortgagee  o£  all  the  securities.  Ferrm 
V.  Mullina,  2  Sm.  &  G.  378;  2  £q.  K.  809; 
18  Jur.  718. 

T.,  being  in  possession  of  a  plot  of  land  for 
a  term  of  years,  by  <lccd  of  the  2*1  April,  1843, 
assigned  it  by  way  c»f  mortgage  to  &}.,(»« 
security  f»)r  800/.  and  interest,  with  apovrr 
of  sale  on  dcfunlt  of  ixiyment  on  accrii'to 
day.  By  a  mcmr>rindum  of  t he  s:mic  (l:ite, 
T.  undertook  to  deposit  with  S.  a  lc;isc.  whca 
the  same  was  executed,   of  another  plot  of 
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land,  as  a  further  and  collateral  security  for 
the  300Z.  and  interest.  A  mill  and  other 
buildaiif^s  stood  partly  on  one  plot  of  land 
and  partly  on  the  other.  On  ^'«e  18th  De- 
cember, 1845,  the  lease  mentioned  in  the 
memorandum  wns  granted  and  deposited  wiih 
S.  By  deed  of  the  2d  March,  1847,  T. 
assigned  a  moiety  of  the  entire  premises  to  A. ; 
and  on  the  20th  September,  1847,  executed 
an  assip^nment  of  all  his  estate  and  effects  for 
the  benefit  of  his  creditors.  By  deed  of  the 
8lst  August,  1813,  S.  assigned  both  plots  of 
land,  mill  and  buildings  to  the  defendant, 
subject  to  the  equity  of  redempti<»n,  and 
with  such  power  as  S.  possessed.  In  April, 
18.'i2,  the  defendant  offered  the  premises  for 
sale  by  auction,  and  the  conditi(ms  stated 
that  bo  sold  as  mortgagee;  and  that  as  he  had 
only  an  equitable  interest  in  the  second  plot, 
the  purchaser  shoidtl  accept  sucii  title  as  ho 
was  able  to  dedutit  and  convey.  A  purchaser 
of  boih  lots  refused  to  complete,  on  the 
ground  that  the  legal  estate  in  the  second 
plot  was  outstanding  and  might  he  used  ad- 
vcrs'jly  to  him,  ami  brought  an  action  to  re- 
cover back  the  deposit  :~rHeld,  that  there 
was  no  failure  of  consideration,  inasmuch  as, 
first,  the  sissignment  by  T.  of  the  legal  estate 
in  the  one  plot  and  the  memorandum  of  de- 
posit of  the  future  lease  of  the  otiier  plot  were 
one  and  the  same  trans^iction  and  security, 
and  the  lease  when  deposited  was  subject  to 
the  same  condi  ions,  including  the  power  of 
sale,  as  were  contained  in  the  ttssignment,  and 
consequently  T.  would  not  be  entitled  in  a 
court  of  equity  to  redeem  the  second  plot; 
and  secondly,  that  by  the  express  terms  of 
the  conditions  of  sale,  the  defemlant  con- 
tracted, wiih  reference  to  that  plot,  to  sell  an 
equitablointerestonly.  Aakwortk  v.  Mounsey^ 
0  Kxeh.  17.i;  2  C.  L.  R.  418;  2d  L.  J.,  Exch. 
73. 

John  S.  entered  into  an  agreement  with  B. 
for  securing  payment  of  sums  of  money  owing 
by  him  to  £.  In  this  agreement  there  was  a 
covenant  that  John  8.  would  give  to  E.,  as 
pait  of  the  securities,  a  mortgage  on  thp  lots 
of  a  particular  estate,  and  James  S.,  the 
brother  of  John,  and  therein  described  as 
being  the  owner  of  lot  No.  1,  was  to  join  in 
the  mortgage  of  it.  By  a  subsequent  agree- 
ment, under  seal,  to  which  John  3.,  E.  and 
James  S.  were  parties,  after  reciting  the  first 
agreement,  John  covenanted  that  he  would, 
before  a  certain  time,  convey,  or  cause  to  bo 
conveyed  to  E.,  lot  No.  1,  to  be  held  by  E. 
in  fee: — **  And  it  is  agreed  by  and  between 
the  parties  hereto,"  that  if  John  S.  shall  pny 
B.  the  moneys  due  to  him,  E.  shall  re-transfer 
•'all  securities  <»f  whatever  nature  or  kind." 
Provided,  that  if  payment  shall  not  bo  made, 
E.  may,  **  by  entry,  foreclosure,  sale  or  mort- 
gage of  any  part  or  parts  of  the  land,"  levy 
the  deficiency.  ^*  And  each  of  them,  John  S. 
and  James  S.,  for  himself,  his  executors,  &c.," 
covenanted  to  pay  any  deficiency,  so  that  out 
of  the  interest  or  dividends  on  railway  shares 
(previously  deposited),  or  by  cash  payments 
of  John  S.  or  James  S.,  there  should  be  re- 


ceived a  certain  sum  every  year.  All  the 
three  parties  duly  executed  tliis  agreement: — 
Held,  that  tliis  amounted  to  an  equitable 
mortgage,  binding  on  tlie  estate  of  James  8. 
Eyre  v.  M'Bowe!l\  9  II.  L.  Cos  619. 

A.  being  entitled  to  three  properties,  the 
title-deeds  of  one  of  which  were  held  l»y  his 
bankers  as  a  security,  deposited  the  title- 
deeds  of  the  other  two  with  B.  as  a  security 
for  a  debt,  and  ho  gave  him  an  order  to  the 
bankers  (written  by  him-telf,  but  not  signed) 
to  deliver  over  the  deeds  of  the  third  prop- 
erty when  their  lion  had  been  satisfied: — 
Held,  that  this  gave  B.  a  valid  equitable  mort- 
gage on  the  property  mortgiged  to  the 
bankers.     Daio  v.  Terrell^  33  Beav.  218. 

An  equitable  mortgage  by  the  deposit  of 
title-deeds,  with  an  agreement  in  writing  by 
the  party  m  dving  the  de|)Osit,  to  execute  a 
formal  mortgage  of  the  property  to  the  mort- 
gai^ee  for  the  b.dance  whieh  might  be  due  to 
him,  constitutes  the  equitable  mortgagee  a 
purchaser  for  good  oonsideralion  within  27 
Eliz.  c.  4,  in  respect  of  such  balance.  LiiUr 
V.  Tamer,  5  Hare,  281;  10  Jur.  751;  15  L.  J., 
Chanc.  33C. 

A.  agreed  by  a  written  memorandum  to 
deposit  with  B.,  as  an  equitable  security  for 
the  repayment  of  500/.  and  interest,  the 
lease  of  certain  premises  which  were  thereby 
charged  with  that  amount.  A.  further  agreed 
to  ex<'cute  a  valid  legal  mortgage  of  the 
premises  compris(>d  in  the  lease,  with  the 
usual  powers  and  covenants, when  called  upon 
so  to  do: — Held',  that  the  mortgagee  had  a 
right  in  eqviity  to  enforce  a  sale,  and  was  not 
compelled  to  take  a  legal  mortgage.  Mat- 
thews V.  GooUduf/f  8  Jur.,  N.  S.  90;  31  L.  J., 
Chanc.  282;  5  L.  T.,  N.  S.  572. 

T.  agreed  to  let  to  B.  premises  in  Htilbom, 
which  B.  was  to  fit  up  forthwith  as  a 
luncheon-bar  and  restaurant,  such  fittings  to 
be  of  the  value  of  600/.  and  to  T.'s  satisfac- 
tion, and  B.  was  to  pay  a  premium  of  1,000/., 
U|K)n  payment  of  which,  **  the  premises  l>eing 
fitted  Up  as  aforesaid,"  T.  was  to  grant  B., 
and  B.  agreed  to  take,  a  lease  for  twenty -one 
years;  and  T.  further  agreed  to  lend  or  obt^du 
for  B.,  **upon  security  of  tlie  premises  as 
fitted  and  licensed,"  1,000/.  for  two  yeara  at 
5  per  cent.  Before  any  lease  w;is  granted  or 
any  money  paid,  B.  became  bankri\;it,  and  his 
assignee  seized  and  sold  the  fittings  and 
fixtures  under  an  order  of  the  court:— Held, 
that,  until  the  execution  of  tho  proposed 
lease,  the  agreement  constituted  an  equitable 
contract  between  T.  and  B.  that  *'tlie  prem- 
ises as  fitted  and  lictmsird"  should  stand  as  a 
security  for  the  1.000/.  premium,  and  conse- 
quently that  T.  was  entitled  to  them  as  equi- 
table mortgagee.  7W)  V.  Ilod'fe,  5  L.  R.,  C.  P. 
73;  39  L.  J.,  C.  P.  50— Excli.  Cham. 

When  a  deposit  of  title-deeds  is  accompa- 
nied with  a  memorandum  in  writing,  the 
kind  and  amount  of  charge  intended  to  be 
created  by  the  deposit  must  be  ascertained 
solely  by  reference  to  the  written  document 
Sliaw  V.  Foiter^  42  L.  J.,  Chanc.  49— H.  L. 
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As  to  what  property  is  affected  by  equitable 
mortgage, — see  this  title,  IL,  8;  recovery  of 
money  secured, — ^see  this  title,  VII.,  2,  b. 

5.  Stamping. 

Statutes.] — [55  Geo.  3,  c.  184,  and  previous 
statutes  by  which  duties  were  imposed  upon 
mortgages,  were  impliedly  repealed  by  13  & 

14  Vict.  c.  07,  which  contained,  in  Schedule, 
Title  ''Mortgage,"  a  scale  of  duties  thereby 
enacted  upon  mortgages  and  transfera  and 
assi^ii^nments  of  mortgages.  By  28  &  20  Vict, 
c.  06,  8.  17,  the  last  mentioned  act  was 
amended  as  to  the  duties  imposed  on  the 
transfer  or  assignment  of  mortgages.  A  new 
scale  of  duties  is  enacted  by  The  Stamp  Act, 
1870.  See  Schedule,  and  ss.  105-115.  Cy 
The  Stamp  Act,  1871  (3-4  Vict.  c.  4,  s.  5),  a 
different  duty  is  imposed  upon  the  mortgage 
of  any  stock  or  marketable  security.] 

What  instruments  require  to  be  stamped.] 
— A  firm  that  was  negotiating  to  obtain  an 
advance  of  money  on  their  bill,  wrote  to  the 
proposed  lender,  staring  that,  in  consideration 
of  his  accepting  their  draft,  they  handed  him 
therewith  a  bill  of  lading  and  a  policy  of  in- 
surance for  wines  expected  to  arrive,  which 
would  afford  him  security  beyond  the  amount 
of  the  bill,  and  engaging  to  land  and  ware- 
house the  wines,  to  bo  held  at  UU  disposal: — 
Held,  that  this  document  did  not  require  a 
mortiTHge  stamp,  within  55  Geo.  8,  c.  184. 
IlarrU  v.  Birch,  0  M.  &  W.  601 ;  1  D.,  N.  S. 
800. 

The  following  document  given  in  evidence 
by  a  defendant  in  replevin  in  support  of  his 
right  to  distrain  as  bailiff  of  J.  W. : — **I,  J. 
W.,  having,  on  the  7th  October,  1843,  bor- 
rowed from  J.  P.  800/.,  did  pledge  with  him 
the  title-deeds  of  houses  in  T.,  in  onler  to 
secure  to  him  300Z.  with  interest;  I  did 
authorize  J.  P.  to  receive  the  rents  of  the 
houses  during  my  right  and  interest  therein ; 
and  I  hereby  confirm  and  make  valid  all  acts, 
distresses,  and  particularly  a  distress  on  W. 
P.,  tenant  of  one  of  the  houses,  by  J.  P.,  and 
other  proceedings  made  or  taken,  or  to  be 
made  or  taken,  by  J.  P.,  and  that  the  rents 
and  profits  of  the  houses  may  be  received  and 
taken  by  J.  P.  during  nil  my  estate  and  in- 
terest. (Signed)  J.  W." — does  not  require 
a  stamp,  either  as  an  agreement  accompanied 
with  a  deposit  of  title-deeds  for  making  a 
mortgage,  or  as  an  authority  to  distrain,  or  as 
an  agreement.  Pi/le  v.  PartridgOy  15  M.  &  W. 
20;  15  L.  J.,  Exch.  120. 

In  an  action  by  indorsee  against  payee  upon 
the  following  instrument:  **0n  demand  I 
promise  to  pay  W.  T.  H.,  or  order,  500Z.,  for 
value  received,  with  interest;  and  I  have 
lodged  with  W.  T.  II.  counterpart  leases  as  a 
collateral  security  for  the  500Z.  and  inter- 
est:^'— Held,  that  the  latter  part  was  not  an 
agreementor  contract  within  55  Geo.  3,  c.  184, 
and,  therefore,  that  the  instrument  required 
only  to  be  stimped  as  a  promissory  note. 
Fancourt  v.  Tlwrn,  0  Q.  B.  312;  10  Jur.  630; 

15  L.  J.,  Q.  B.  344.  . 


A  document,  stating  g^oods   to  have 
deposited  as  a  security  for  tlie  repayncstal' 

money  lent,  and  contaiain<;^  In  defaoit  ii 
payment,  a  power  of  sale,  does  not  Tetjiun  A 
mortgage  stamp  within  13  <&  14  Wet.  c  SL 
Attenboroufjh  v.  LU/md  Reoenu^  Gontmimtnas 
25  L.  J.,  Exch.  22;  5.  C,  noio.  A^tUMlmnrngk^ 
In  re,  11  Exch.  4G1. 

When  title  deeds  arc  de|HKdteci  l>y  way  rf 
equitable  mortgage,  a  mt'inomjidaizi  atji^ 
stating  the  purpose  for  which  tlicjr  are  d--ptsr 
ited  is  not  an  agreement  for  a  inort^icagz.  aii 
need  not  be  stamped.  Jleeh  v.  Jfa^iiMa,  Z\  L 
J.,  Chanc.  448. 

Ad  valorem  duties ;  and  amoont  of  itaHf 
duty,  in  general.] — By  a  deed  datetl  tbc  ITi^ 
November,  1845,  reciting  that  A.  ^rasindri«irf 
to  B.  in  100^.,  A.  assigned  to  B.  all  thcoooda 
fixtures,    tools,    &c.,  wliich  tlicn   prcrc,  or  at 
anytime  during  the  continuance  of  the  seear- 
ity  should  be,  in  and  upon  certain   pretawes. 
to  have,  receive  and   take   the  ^good*.  *c., 
thereby  assigned,   as  pLT  schedule,    anto  K 
The  deed  contained   a  covenant   by   A.  fer 
payment  of  the  100/.  on  the  Sth  Novembc!; 
1840,    with  interest  thereon   from    the  ^k 
August  preceding: — Held,   that    a  moitea^ 
stamp  on  the  deed,  applicable   to  a  sam  m$ 
exceeding  100/.,  was  sufficient  within  55  Geo. 
3,  c.  184!     Daines  v.  Heath,  S  C.  B.  9:53. 

An  indenture  recited,  that  in  conside/atfM 
of  400/.  (part  of  500/.,  agreed  to  be  adraocrf 
by  the  plaintiffs  to  the  defendant),   paid  t9 
certain  mortgagees,  by  the  plaintiffs,  to  ds- 
char^e  of  their  claim,  the  morlgngccs  snrrra- 
derea  into  the  hands  of  the  lord  buid,  to  the 
intent  that  he  miarht  re-jfrant  the  s.imc  to  the 
plaintiffs,  in  trust  to  sell  the  l:ind  and  retiin 
the  500/.     The  indenture  cr»ntainc(l  core.iaafJ 
by  the  defendant  with   the  plaintiffs  to  psy 
them  500/.,   with  interest,  on  a  certaio  day. 
and  that,  in  default  of  payment,  the  plamtiSt 
might  enter  upon  the  lantl.     The  indenun? 
was  stamped  with  two  stamps,  of  1/.  15.*.  .ini 
1/.  5s. : — Held,  that  this  was  not  a  declnratioi 
or   a  deed   for   defeating   or    explaining  or 
qualifying  any  conveyance  of  land,  and  that 
it  did  not  require  an  ad  valorem  ranrtenge 
stamp,  under  55  Geo.  3,  c.  184.     Hayieo^d  v. 
J5i%,  1  D.  &  L.  290;  11  M.  &  W.  812;  » 
L.  J.,  Exch.  404. 

T.  surrendered  cop3'hold  property  to  the 
lord  of  a  manor  by  way  of  mortg:ige  to  C,  in 
consideration  of  a  loan  of  100/.;  and,  by  in 
indenture  of  even  date,  covcnautcd  to  rcpij 
the  money  borrowed,  and  also  gave  the  mort- 
gagee power  of  sale  in  case  of  default  in  pay- 
ment. This  indenture  was  stamped  withan 
ad  valorem  stamp  of  30«. : — Held,  suflBcient. 
SiUichy.  Trevor,  11  M.  &  W.  722;  12  I,  J., 
Exch.  401. 

By  indenture  between  A,  and  B., — reciting 
that  B.,  having  become  surety  for  A.,  for  pay- 
ment of  GOO/,  due  from  A.  to  C,  in  considera- 
tion of  C.'s  forbearing  proceedings  ng^iinst  A., 
A.,  for  securing  to  li.  the  payment  of  the 
GOO/.,  in  case  ho  should  be  required,  as  sncb 
surety,  to  pay  the  siime  to  C,  had  executed  i 
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bond  to  6.,  conditioned  for  the  payment  to 
B.,  his  executors  and  administrators,  of  6002. 
on  a  certain  day;  and  that  for  the  better  se- 
curing to  6.  the  payment  of  the  GOOZ.  in  case 
he  should  be  required  ns  such  surety  to  pay 
the  same  to  C,  A.  had  agreed  to  grant  his 
leasehold  goods  nnd  cilects  to  B., — A.,  in  con- 
sideration of  n.  Iiaving become  surety,  granted 
his  goods  and  edcccs  unto  B.,  his  executors 
and  administrators  forever.  The  indenture 
contained  n  proviso,  to  be  void  on  payment 
to  C.  of  OOOZ.,  with  interest,  on  a  given  day; 
A  covenant  by  A.  with  B.  to  pay  the  QOOl.  and 
Interest  to  C.,  and  to  indemnify  B.,  his 
executors  and  administrators,  from  the  pay- 
ment;  a  covenant  by  A.  for  quiet  enjoyment 
by  B.  in  case  of  default;  a  covenant  to  insure; 
and  a  power  of  sale,  for  payment  to  C.  of  the 
600Z.  and  interest: — Held,  that  this  indenture 
was  properly  stamped  witli  a  IZ.  15«.  stamp, 
'without  either  an  ad  valorem  or  a  25Z.  stamp, 
the  bond  from  A.  to  B.  having  been  stamped 
"with  the  propjressive  duty  upon  QOOl,  Watson 
V.  Macquire,  5  C.  B.  830. 

By  a  deed  made  between  a  duke,  of  the 
first  part,  the  marquis,  his  son,  of  the  second 
part,  and  R.,  of  the  third  part,  it  appeared 
that  the  duke  was  entitled  to  estates  for  his 
life,  witli  remainder  to  the  marquis,  and  tliat 
he  was  also  entitled  to  other  real  and  personal 
property,  and  tiiat  the  real  and  personal 
property  was  subject  to  incumbrances  amount- 
ing to  1,027,282/. ;  that  the  marquis  cove- 
nanted with  the  duke  to  concur  m  raising 
a  mortgage  upon  the  property,  1,100,000?.  to 
be  applied  in  payment  of  the  incumbrances; 
that  the  1,100,000?.  should  be  considered  as 
the  debt  of  the  duke;  tliat  the  marquis  had 
proposed  to  the  duke  that  the  marquis  should 
take  of  and  absolutely  purchase  from  the  duke 
all  the  equity  of  redemption,  estate  or  title 
to  the  real  and  personal  property  comprised 
in  the  schedules  to  the  deed,  to  which  pro- 
posal the  duke  had  acceded;  that  the  duke 
granted  to  R.  all  the  lands,  to  hold  the  same, 
subject  to  the  charges  in  trust  for  the  mar- 
qais,  and  that  the  real  and  personal  property 
should  be  the  primai^  fund  for  satisfying  the 
debts  and  liabilities.  There  was  also  i\  cove- 
nant by  the  marquis  that  ho  would  apply  all 
the  moneys  tliat  sliOuld  come  into  his  hands 
in  respect  of  the  estates,  chattels.  &c.,  to- 
wards the  relief  and  indemnification  of  the 
duke.  This  deed  having  been  stamped  with 
the  duty  of  11.  5^.  each,  and  the  opinion  of 
the  commissioners  having  been  desired  on  the 
question,  they  were  of  opinion  that  the  deed 
was  chargeable,  under  65  Geo.  8,  c.  184,  with 
the  ad  valorem  duty  of  1,000/.,  and  with  nine 
progressive  duties  of  11.  each,  as  a  conveyance 
upon  the  sale  of  property: — Held,  that  the 
crown  was  entitled  to  the  smaller  duty  only. 
Ohandoi  v.  Commissioners  of  Inland  Eevenue, 
0  Exch.  464;  20  L.  J.,  Exch.  209. 

A  mortgage  deed  which  was  expressed  to 
be  made  in  consideration  of  the  advance,  and 
also  for  the  purpose  of  re-settling  the  property, 
and  reverscni  the  equity  of  Tedeniption  to  the 
mortgagor  and  his  wife,  or  the  survivor,  does 


not  require  an  extra  stamp  for  a  settlement, 
in  addition  to  the  ad  valorem  stamp  on  the 
mortgage.  Dmoson  v.  MedJmrstj  14  L.  T.,  N. 
S.  022— V.  C.  W. 

—  whero  amount  seonred  is  uncertain,  or 
without  limit.]— By  55  Geo.  3,  c.  184,  Schedule 
Part  1,  mortgages  were  subjected  to  a  duty  of 
252.  if  the  amount  of  tiie  money  secured 
thereby  be  uncertain,  and  without  limit;  but 
if  it  be  limited,  then  to  an  ad  valorem  duty: 
— Held,  that  tiie  limit  must  be  one  expressed 
on  the  face  of  the  deed;  and,  therefore,  that 
a  mortgage  for  1,500/.,  with  covenants  for 
payment  of  the  3'early  premium,  and  other 
charges  of  an  insurance  of  1,000/.  upon  a  par- 
ticular life  for  seven  years,  required  li  2ol. 
stamp.     Hahe  v.  Peters,  2  B.  &  Ad.  807. 

By  a  mortgage  deed,  A.  assigned  certain 
barges  to  three  of  his  creditors,  as  a  security 
for  three  distinct  debts,  to  each  in  their  separate 
rights.  The  ag£»rcgate  amount  only  was 
stated  in  the  deed: — Held,  that  an  ad  valorem 
stamp  on  such  amount  was  suffi^cient.  Beed 
V.  Wilmott,  5  M.  &  P.  553;  7  Bing.  577. 

If  copyhold  premises  are  mortgaged  with 
other  property  by  separate  deeds,  the  ad 
valorem  duty  must  bo  charged  upon  the  in- 
strument relating  to  the  other  property.     lb. 

A  mortgage  deed  to  secure  3.000/.  and  in- 
terest, together  with  all  expenses  incurred  in 
the  execution  of  the  powers  of  sale,  contained 
in  the  deed  and  interest  thereon,  did  not  re- 
quire a  25/.  stamp  as  a  security  for  an  uncer- 
tain and  indefinite  amount.  Doe  d.  Scruton 
V.  Smith,  1  M.  &  Scott,  2:30;  8  Bing.  140. 

A  mortgage  deed,  to  secure  300/.  and  in- 
terest, with  a  proviso  for  redcmptio!i,  if  the 
mortgagor  should  repay  the  sum  due,  and 
should  pay  all  rates  and  taxes  which  might 
be  imposed  on  the  premises,  and  containing 
a  covenant,  also  to  the  same  effect,  was  prop- 
erly stamped  with  an  ad  valorem  stamp  under 
55  Geo.  3,  c.  184,  and  did  not  require  the  25/. 
stamp  payable  on  deeds  securing  a  sum  of  in- 
definite amount.  Doe  d.  Mtrccron  v.  Bragg, 
3  N.  &  P.  044;  8  A.  &  E.  G20.       . 

Where  a  mortgage  of  leasehold  premises, 
subject  to  "a  proviso  for  redemption  on  pay- 
ment of  the  principal  and  interest,  contained 
covenants  by  the  lessee  (the  mortgagor)  to 
procure,  at  his  own  costs,  renewals  of  the 
lease  (under  a  power  contained  in  the  original 
lease),  and  in  case  the  mortgagor  refused  or 
neglected  to  do  so,  then  it  should  be  lawful 
for  the  mortgagee  to  ])rocnre  such  renewals; 
and  a  covenant  that  all  the  fines,  costs  and 
expenses  of  the  mortgagee  in  procuring  such 
renewals,  should  be  a  charge  on  the  premises, 
and  the  same  should  not  be  redeemed  or 
redeemable  until  payment  of  such  costs, 
charges  and  expenses: — Held,  that  an  ad 
valorem  stamp  of  4/.  was  sufficient,  and  that 
the  de'ed  did  not  require  a  stamp  of  25/., 
within  65  Geo.  8,  c.  184,  as  a  security  for  re- 
payment of  money  to  be  thereafter  advanced 
or  paid,  the  amount  of  which  was  uncertain 
and  without  limit.  Wroghton  v.  TurlUy  11 
M.  &  W.  561;  1  D.  &  L.  473;  13  L.  J., 
Exch.  57. 
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$haU  conceal  any  ieUlement,  dsed,  toiU  cr  ether 
instrument  material  to  the  tUle^  or  any  ineum- 
hraneefrom  the  mortgagee^  orfaUify  any^  pedi- 
gree upon  which  the  title  does  or  may  depend^  in 
order  to  induce  him  to  accept  the  title  offered  or 
produced  to  Aim,  with  intent  in  any  of  such 
cases  to  defraud,  shall  be  guiUy  of  a  misde- 
meanarj  and  being  found  guilty  shall  he  liable^ 
at  the  discretion  of  the  courts  to  suffer  such 
punishment^  by  fine  or  imprisonment^  for  any 
term  not  exceeding  ttso  years,  with  or  without 
hard  labor,  or  by  both,  as  the  court  shall  award, 
and  shcdl  also  be  liable  to  an  action  for  damages 
at  the  suit  of  the  mortgagee,  or  t/iose  claiming 
under  the  mortgagee,  for  any  loss  sustained  by 
them  or  either  or  any  of  them  in  consequence  of 
the  settlement,  deed,  will  or  other  instruments, 
or  incumbrance  so  concealed^  or  of  any  claim 
made  by  any  person  under  such  pedigree,  but 
whose  right  w<u  concealed  by  thefaU^fication  of 
euch  pedigree  ; 

And  in  estimating  such  damages,  where  the 
estate  shaU  be  reconered  from  su^  mortgagee, 
or  from  those  claiming  under  the  mortgagee,  re- 
gard shall  be  had  to  any  expenditure  by  them 
or  either  or  any  of  them  in  improvements  on  the 
land  ; 

But  no  prosecution  for  any  offense  included 
in  this  section  against  any  mortgagor,  or  any 
solicitor  or  agent,  shall  be  commenced  without 
the  sanction  of  the  attomey-general,  or  in  case 
that  office  snail  be  eacant,  of  the  solicitor-gen- 
eral, and  no  such  sanction  shall  be  given  without 
such  precious  notice  of  the  application  fur  leave 
to  prosecute  to  the  person  intended  to  be  prosecuted 
as  the  attorney-general  or  the  solicitor-general 
{as  the  case  may  be)  shaU  direct. 

By  8.  25,  the  term  **  land^*  shall  be  taken  to 
include  all  tenements  and  hereditaments,  and 
any  part  or  share  of  or  estate  or  interest  in  any 
tenements  or  hereditaments,  ofwhaA  tenure  or 
kind  soever;  and  the  term  ^*mortgage,^^  -every 
instrument  by  virtue  whereof  land  is  in  any 
manner  conveyed,  assigned,  pledged  or  charg&l 
as  security  for  the  repayment  qf  money  or 
mmey^s  worth  lent  and  to  be  reconveyed,  re- 
assigned or  released  on  satisfaction  of  the 
dd>t;  and  the  term  *^  mortgagor, ^^  every  person 
by  wliom  any  such  conveyance,  assignment, 
pledge  or  charge  as  aforesaid  shall  be  made  ;  and 
the  term  **  mortgagee,'*^  every  person  to  wliom  or 
.  in  whose faivor  any  such  conveyance,  assignment, 
pledge  or  charge  as  aforesaid  is  made  or  trans- 
ferred,] 

Fraud  npon  mortgagor.] ~ A  mortgagee  of 
leasehold  premises  was  induced  by  the  mort- 
gagor (his  solicitor)  to  execute  deeds,  repre- 
sented us  being  leases,  but  by  which,  in  con- 
sideration of  a  sum,  never  in  fact  pnid,  the 
mortgagee  was  made  to  assign  the  premises, 
by  way  of  sale,  to  a  female  servant,  by  whom 
tliey  were  afterwards  mortgaged  for  value  to 
the  defendant.  On  a  bill  by  the  first  mort- 
gagee to  set  aside  these  deeds: — Held,  that 
they  were  wholly  void,  and  were  t*«»creed  to 
be  delivered  up  to  be  canceled.  0.jilvie  v. 
Jcaffreson,  2  Giff.  853. 

So  wlieru,  under  the  pretense  that  it  was  a 


deed  of  covenant  to  prcKlnce  title-dee^ « 
solicitor  procured  his  client  to  ex<-ci2te  a  tei 
of  mortgage  to  himself,  to  secure  pajtoem  tf 
a  debt,  the  existence  of  which  ^fssb  not  ^tamm^ 
the  deed  thus  fraud  uleiitlj  proeurtsd  to  !■ 
executed: — Held,  to  be  false  aod  fictitm^ 
and  wholly  void.  Vorley  v.  Cosie^  1  GM, 
280.  But  see  Hunter  v.  Walterm^  SO  W.  1. 
218. 

A.,  through  a  solicitor,  Itorrowed  mmey 
from  B.  upon  a  deposit  of  title-deeds,    lie 
solici tor  obtained  the  deeds  huck,  for  tbe  pap- 
pose, as  he  stilted,  of  preparing^  a  legal  nrafV 
gage.     Instead  of   this,  he  ^)t  A.  to  execslr 
a  legal  mortgage  to  himself,  instead  of  laB., 
and  he  afterwards  raised  money,  ou  a  tmmtffT 
of  this  moi'tgnge,  and  on  the  delivery  el  tkp 
title-deeds,  from  a  creditor  with«)at  notice:— 
Held,  that  the  loss  must  fall  on  A.,  and  tk^ 
he  was  liable  to  pay  both  mortgages.     AdsA 
V.  Hives,  33  Beav.  52;  9  Jur.,  N.  S.  1053;  11 
W.  R.  1092. 

Where  a  mortgage  professes  to  be  raadie  a 
consideration  of  a  sum  down,  aod  wUidi  b^ 
by  the  deed,  made  immediately  payibk 
whereas  the  contmct  was  for  an  nunuitj.  aid 
the  consideration  was  not  to  be  payable  uotil 
after  the  death  of  n  person  named,  sucli  JZNSf- 
gage  is  fraudulent  and  void  sia  a^^ain^  & 
mortgagor  who  joins  therein  as  surety  oelj. 
Spaight  v.  Cowne,  1  H.  &  M.  350. 

When  a  mortgage  was  taken  in  port  in  re- 
spect of  a  sum  for  which  the  mortgage* 
represented  himself  to  the  mortgagor  asbeng 
liable  as  a  surety  for  the  latter,  and  sack 
representation  was  erroneous,  to  the  kuo*)- 
edge  of  the  mortgagee: — Held,  that  to  tiax 
extent  the  security  could  not  be  sopportei 
Lalce  v.  Brutton,  8  De  G.,  M.  &  G.  44U. 

When  a  solicitor  and  mortgagee  to-iki 
conveyance  from  the  mortgagor,  a  day  lal>ttra, 
who  had  no  independent  IcLral  advice:— ffc{<t 
that  the  deed  was  not  valid  unless  the  dr- 
cumstances  were  all  explained  to  the  mort- 
gagor, and  that  the  onus  of  showing  ihi* 
this  was  done,  lay  on  the  solicitor.  Frta  t. 
Gohe,  6  L.  R.,  Ch.  045. 

Cancellation  of  deed.] — Trtistei-s  pbccd 
money  in  the  hands  of  their  solicitors  for  in- 
vestment, and  the  solicitors  by  mttns  of » 
fraud  practiced  on  A.,  induced  liim  to  M^ 
cute  a  mortgage  of  property  tt»  the  tm^c^ 
handed  to  them  the  deeds,  and  a])|)ropriuie4 
the  money  to  their  own  use.  No  part  oHhe 
consideration  was  paid  to  A.  The  wite«* 
became  bankrupt.  The  trustees  broujriittt 
action  against  A.  on  the  covenant,  *'l««i  ^ 
ignorance  of  the  facts,  allowed  judgment  to 
go  by  default.  A  bill  was  tiled  in  LHjnity  for 
the  delivery  up  of  the  deeds  to  lie  cmic'w' 
—Held,  that  A.  was  entitled  to  the  Miel 
prayed.  Wall  v.  Cockerell,  9  Jur.,  N.  &  4*^; 
32  L.  J.,  Chanc.  270;  10  11.  L.  Cas.  2«P,- ^^ 
W.  R.  442;8r..  T.,  N.  8.  1. 

The  onus  of  proving  a  case  of  acqnicsoenf* 
was  on  the  mortgagee,  and  rould  n«t  be  ^ 
charged,  except  by  proving  that  the  mortg*' 
fiCor  was  aware  of  the  lime  and  ouoBtf^ 
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which  the  mortgagee's  money  was  deposited 
with  the  solicitors,  and  of  the  fact  that  no 
part  of  it  had  been  applied  for  the  use  and 
benefit  of  tlic  mortgapror.     lb, 

A.,  being  requested  byB.  (in  consequence  of 
reports  thnt  he  was  paying  improper  attentions 
to  a  daughter  of  the  latter)  to  discontinue 
visiting 'at  his  house,  in  order  to  lay  B.  under 
obligation  to  him,  and  so,  by  obtaining  pcr- 
missiou  to  continue  his  intercourse  with  B/s 
family,  to  gain  free  access  to  the  daughter, 
whom  he  had  in  fact  secretly  seduced,  ad- 
vanced to  B.  a  sum  of  money  ou  mortgage. 
Upon  a  bill  by  A.  to  foreclose,  and  by  B.  to 
set  aside  the  deed: — Held,  that,  notwith- 
ing  the  pecuniary  consideration,  the  immoral 
purpose  vitiated  the  whole  deed ;  and  a  decree 
was  made  for  its  cancellation,  leaving  A.  to 
BQe  at  law,  if  he  thought  fit,  for  the  money 
lent.  Willyams  v.  BuUmore^  82  Beav.  574; 
83  L.  J.,  Cbanc.  461. 

Purchase  for  value  without  notice  is  not  an 
absolute  defense  to  a  suit  to  set  aside  on 
equitable  grounds  a  mortgage  of  a  fund  in 
court;  the  court  will  determine  the  rights  to 
the  fund  as  between  the  parties,  without  wait- 
ing till  it  becomes  distributable,  and  accord- 
ing to  such  determination  will  declare  a  deed 
under  which  the  purchaser  claims  as  mortga- 
gee to  be  void  as  against  one  of  the  parties 
thereto  whose  property  was  thereby  mort- 
gaged. Tabor  v.  Cunningham^  24  W.  R.  153 
—V.  C.  H. 

Rectification  of  deed.] — B.  applied  to  a 
bank  for  a  loan  apon  the  security  of  three 
houses  in  a  parish,  which  he  specified  and 
pointed  out  to  the  bank  manager,  stating  that 
he  held  them  under  a  letiae  from  L.,  dated  the 
25th  of  Septeml>er,  1874,  and  that  they  were 
mortgaged  to  a  building  society  by  an  in- 
denture dated  the  8d  of  October,  1874.  The 
bank  made  the  advance,  and  a  memorandum 
0f  equitable  mortgage,  ex[)ressed  to  be  sub- 
ject to  a  mortgage  to  the  society,  of  the  8d 
of  October,  1874,  was  prepared  by  the  bank 
manager  and  executed  by  B.  In  this  in- 
strument the  parcels  were  described  as  three 
leasehold  houses  in  the  parish,  held  by  u  lease 
from  L.  to  B.,  dated  the  25th  of  September, 
1874.  Two  of  the  houses  agreed  to  be  mort- 
gaged were  in  fact  held  under  a  lease  from 
Li.,  dated  the  81st  of  Deceml>er,  1874,  and 
were  mortgaged  to  the  building  society  by  an 
Indenture  dated  the  14th  of  January,  1875. 
The  third  house  was  held  by  a  lease  from  L. 
dated  the  13th  of  3Iay,  1875,  and  was  nouort- 
gaged  to  the  build  ing  society  by  an  indenture 
dated  the  18th  of  May,  1875.  At  the  date  of 
the  mortgage  to  the  bank,  B.  possessed  no 
houses  comprised  in  any  lease  or  mortgage  of 
the  dates  therein  referred  to,  but  he  had 
formerly  owned  a  house  exactly  answering 
the  whole  description,  which  he  had  sold 
some  months  previously.  B.  having  become 
a  liquidating  debtor,  the  trustee  sold  the  first 
two  houses,  and  applied  to  the  court  for  a 
direction  to  complete  the  sale  and  deal  with 
the  proceeds  Without  rcgfjrd  to  a  claim  by 


the  bank  to  include  these  houses  in  their 
security: — Held,  that  the  bauk  having  a<l- 
vanqpd  their  money  upon  an  aijrcement  for 
the  mortgage  of  these  houses,  would  he  en- 
titled in  equity  to  have  the  memorandum 
rectified  so  as  to  carry  out  that  agreement, 
and  that  they  must  be  treated  by  the  Court 
of  Bankruptcy  as  possessing  a  valid  security 
upon  the  two  houses.  Boulter,  In  re.  National 
Provincial  Dank  of  England^  Ex  parte,  40  L. 
J.,  Bank.  11;  4  L.  R,  Cb.  Div.  241;  25  W. 
R.  673;  35  L.  T.,  N.  8.  673— C.  J.  B. 

n.  Intbrprbtation  and  Effect;    Rights 
AMD  Liabilities  of  the  Parties. 

1.  Nature  of  the  Relation  "between  Moi'tgagor 

and  Mortgagee;  IHtletoand  Possession 

of  the  Moj'tgnged  Premises^  Bents 

and  Profits. 

Title  and  poBsesaion  of  mortgagor  j  and 
rights  of  mortgagor  in  possession  of  prem- 
ises.]— In  a  court  of  law  a  mortgagor,  in  the 
actual  ))osse8sion  of  the  mortgnored  premises, 
may  properly  be  described  ns  tenant  of  the 
mortgagee.  Partridge  v.  Bere,  1  D.  &  R 
272;  5B.&A.  604. 

Where  the  mortgagee  suffers  the  mortgagor 
to  remain  in  possession  of  the  mortgaged 
premises,  the  latter  is  not  tenant  at  will  to  the 
former,  but  at  most  tenant  by  sufferance  only, 
and  may 'be  treated  eitiicr  as  a  tenant  or 
a  trespasser,  at  the  election  of  the  mortgagee. 
Doe  d.  Boby  v.  Mainey,  8  B.  &  C.  767;  3  M. 
<&  R  107.  S.  P.,  Doe  d.  Fisher  v.  GOeSj  5 
Bing.  421;  2  M.  &  P.  740. 

Land  was  mortgaged  in  fee,  with  a  proviso 
for  redemption,  on  payment  of  the  principal 
in  June,  1833;  but  in  was  agreed  that  the 
mortgagee  should  not  call  in  the  principal 
till  1840,  if  interest  was  regularly  paid  in  the 
meantime,  and  that  the  mortgagor  should 
hold  the  preniis'^s,  and  take  the  rents,  issues 
and  profits  for  his  own  use,  until  default 
should  be  made  in  payment  of  principal  and 
interest: — Held,  that  although,  by  the  first 
part  of  the  deed,  the  fee  was  vested  in  the 
mortgagee,  the  subsequent  (mrt  operated  as  a 
re-demise  of  the  preniiiies  to  the  mortgagor 
until  5th  December,  1840,  provided  the  inter- 
est was  regularly  paid  m  the  meantime. 
Wilkinson  v.  Hall,  4  ScoLt,  301 ;  3  Bing.  N.  C. 
508;  3  Hodges,  50. 

A  mortgagor  will  never  be  permitted  to 
dispute  the  title  of  his  mortgagee.  Ooodtitle 
d.  Edwards  v.  Bailey,  Cow  p.  001.  S.  P., 
Doe  d.  Bristowe  v.  I^egge,  1  T.  R.  760,  n. ;  4 
Dougl.  309. 

By  indenture  of  mortgage  A.  released  prem- 
ises to  the  mortgagee  iu  fee,  and  demised  to 
him  other  premises  for  years,  provided  that  if 
A.,  the  mortgagor,  should  pay  the  mortgage 
money  on  the  6th  October  ne.xt,  the  deed 
should  be  void;  but,  if  the  mortgagor  should 
not  then  pay.  it  should  be  lawful  for  the 
mortgagee,  after  giving  one  month's  notice, 
as  after  mentioned,  to  enter^  and,  whether  in 
or  out  of  possession,  to  lease  and  selL    Cove- 
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D&nt  by  mortgagee  not  to  sell  or  lease  until 
he  had  given  one  month^s  notice  demanding 
payment,  and  tiic  mortgagor  should  have 
made  default:— Held,  that,  masmucli  a^iifter 
the  5tli  October,  the  time,  if  any,  during 
wlii  :h  the  mortgagor  wus  to  hold  was  uncer- 
tain, and  there  was  no  affirmative  covenant 
that  he  should  hold  at  all,  this  was  a  cove- 
nant only,  and  not  a  re-demise  to  the  mortga- 
gor; and,  that,  on  default  by  the  mortgagor, 
the  mortgagee  might,  after  that  day,  bring 
ejectment  against  him  without  notice.  Doe 
d.  Pardey  v.  Bay,  2  G.  AD.  757;  d  Q.  B. 
147;  0  Jut.  918;  12  L.  J.,  Q.  B.  80. 

A  deed,  after  the  usual  power  of  sale  by 
public  auction  or  private  contract,  in  the  event 
of  the  non-payment  of  the  mortgage  money, 
contained  a  proviso  and  covenant  by  the 
mortgagee  that  no  sale  or  public  notice  or 
advertisement  for  any  sale  should  be  made  or 
given,  or  any  means  be  taken  for  obtaining 
possession,  until  the  expiration  of  twelve 
calendar  months  after  notice  in  writing  of 
sueii  intention  should  have  been  given  to  the 
mortgagor.  There  was  likewise  a  covenant 
by  the  mortgagee  for  quiet  enjoyment  by  the 
mortgagor  as  tenant  at  will  to  the  mortgagee, 
on  payment  of  a  yearly  rent,  by  two  e<]ual 
half  yearly  payments,  but  no  livery  of  seizin 
was  made  to  the  mortgagor: — Held,  that  tiie 
mortgagor  was  only  tenant  at  will  to  the 
mortgagee,  and  that  those  clauses  in  the  deed 
did  not  create  in  him  a  tenancy  from  year  to 
year.  2>(/ed.  D'usu  v.  i>aoM,  7  £xch.  B9;  16 
Jur.  44;  21  L.  J.,  Exch.  60. 

A  mortgage  deed  contained  a  provision  by 
which  the  mortgagor  **did  attorn  tenant  to 
the  mortgagee,^*  at  a  rent  **  payable  Quarterly,'* 
to  be  recoverable  by  distress  and  sale,  action 
of  **  debt  and  otherwise  howsoever:*' — Held, 
that,  after  default  made  in  payment  of  tho 
principal  the  mortgagee  might  eject  the 
mortgagor  without  any  notice  to  quit.  Boe 
d.  BnM  V.  Stmt  or  Thom,  4  Q.  B.  615 ;  8 
O.  &  D.  687;  7  Jur.  847;  12  L.  J.,  Q.  B. 
264. 

Jn  an  ejectment  by  a  mortgagee  against  a 
mortgagor,  to  recover  a  house,  he  gave  in 
evidence  the  mortgage  deed  (which  included 
the  house  and  some  other  property),  and 
Judgment  in  ejectment  for  the  mortgaged 
property  obtained  in  1847 ;  and  showed  that 
a  pa|)er  (suggested  to  have  been  the  declara- 
tion in  ejectment)  was,  in  that  year,  served 
on  the  mortgagor,  /ind  that  from  1847  the 
mortgiigor,  who  had  till  then  been  in  posses- 
sion of  all  the  property,  only  held  the  house: 
— Held,  that  there  was  no  evidence  of  posses- 
sion by  the  mortgagee,  or  of  the  creation  of 
a  new  tenancy  under  him  in  1847,  so  as  to 
prevent  the  oi>eration  of  the  Statute  of  Limit- 
ations. Thorp  V.  Faeey,  85  L.  J.,  C.  P.  349; 
13  Jur.,  N.  8.  741 ;  1  H.  &  R.  678. 

It  is  a  misapplication  of  words  to  call  an 
equity  of  reuemption  an  *' estate"  in  the 
proper  technical  legiil  sense.  Pivgct  v.  EiUy 
80  L.  T.,  N.  S.  228;  18  L.  R..  Eq.  118;  22 
W.  R,  625;  43  L.  J.,  Chanc.  571— Y.  C.  B. 


Bights  of  mortgagee  tOj  and  in 
— A   lease  mortgaged  tensints'  tiji^iun.'s, 
afterwards  surrendered  his  lease  to  the  V 
who  granted  a  fresh  term  to  anuther  p 
— Helii,  that  the  mortgsi^ee    had  a  light 
enter  and  seize  the  fixtures,  it  not  bein^ 
petcnt  to  the  lessee  to  defeat  liis  «7aDt 
subsequent  voluntary  ac(  of  suxTcudqr 
don.  Loan  and  Discount  Oatnpany  r.  Dnu\ 
C.  B.,  N.  8.  798;   28  L.  J.,  C.  P-  297. 

A  mortgagee    in    possessif>n   of    U 
premises  is  entitled  to  carry  <»n  bosiDess 
reaiionable  time  so  as  to  enable  him  to  se«l 
a  going  concern,  and  for  that    purpose  to  «w 
the  name  of  the  mortga<^or's  nnn.     C^tk  r, 
Thomas,  24  W.  R.  427-V.  C.  M. 

IieasM  by  mortgagor.] — A   mortffi^ar  tf 

leasehold  premises  gnmted  an  underlease.  TVi 
original  lease,  by   numerous    mesne   aaaga- 
ments,  and  by  the  a.ssignment  of  the  eqatj 
of  redemption    by  the    mortfnig«>r,   bcoae 
absolutely  vested  in  the  plaint  Iff  :is  the  \egi 
personal  representative  of  the  hist  asi^igaet:- 
Held,  first,  that  as  the  mortiragor  had  cdcf 
the  equity  of  redemption  at  tlic  time  of  tbe 
grant,  tlie  underlease  operated  as  a  demise  iij 
estoppel  only  between  tiie  parlies  to  ii;  tad 
that,    as    the    mortgagor    never    aftemwdf 
acquired  any  legal  interest  in   the  iircm'aa, 
he  couM  not  pass  any  legal  interest  in  tkit 
contract.     Boe  d.  Prior  v.    Ongley,  10  C.  B. 
25;  20  L.  J.,  C.  P.  26. 

Held,  secondly,  that  although  some  of  tbe 
mesne  asnignmcnts  were  made  subject  to  the 
under-lease,  yet  any  possible  effect  of  this 
cireumstance  was  confined  to  the  parties  to 
the  deeds,  and  inasmuch  as  neither  the  d^ 
fendant  nor  any  person  through  whom  ht 
claimed,  or  with  whom  he  had  any  kgal 
privity,  was  a  party  to  such  assignments,  the 
plaintifi!  vfixs  in  no  respect  bound  or  afedcd 
by  the  under-lease.     lb. 

Hold,  thirdly,  that  though  i>aymcntof  rat 
had  been  made  in  accordance  with  the  tcmrf 
of  the  underlease,  yet  by  such  payment  ami 
the  other  circumstances  of  the  case,  a  tenancy 
from  year  to  year  only  had  been  cpcttc4 
which  was  well  determined  by  a  regalar 
notice  to  ouit,  served  upon  the  attorney  « 
the  administratrix  of  the  person  who  foJd 
rent  to  the  plaintiff,  and  under  whom  tbcd^ 
fendant  claimed.     2b. 

A.,  after  mortgaging  in  fee  to  B.,  dcmiied 
to  C.  for  years  from  Lady-day,  at  a  quarterly 
rent.  A.  afterwards  sold  the  equity  of 
redemption  in  parcel  of  the  mortgaged  pn^iQ' 
ises  to  B. ;  B.  in  August  gave  notice  of  tbs 
mortgage,  and  required  C.  to  pay  to  bins^ 
and  not  to  A.  rents  then  due,  or  thercaflBr  to 
become  due,  from  O.  in  respect  of  the  mnft- 
gnged  premises.  B.  then  entered  upos  ti^t 
parcel  sold.  In  DccemlK*r  C.  tendered  to  B. 
three  quarters*  rent,  due  ufion  tho  lease  it 
Michaelmas,  ^which  B.  refused  to  acoept:-* 
Held,  that  this  notice  was  sufficient  to  estab- 
lish tho  affirmative  of  an  issue  taken  upoou 
allegation,  that  B.  demised  to  C.  foroncyetf 
from  the  date  of  the  notice.   Browhe  v.  Slirth 
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»L  &  O.  117;  1  6cott»  N.  R.  9;  4  J«r.  819. 
8eo  Doe  d.  Z/tt|7^t  ▼.  BuckneO,  8  C.  &  P.  6G7 
— Ptittcson. 

The  tenant  af  a  morfgftpfor,  whose  tetiftDcy 
vns  created  after  the  mortgage,  and  bn^ 
never  been  recognized  by  tlie  inoi-tgagee,  can- 
not maintain  tix^spna^  agiiinst  the  mortgagee 
for  cnteiing  and  distraining  on  the  land 
nnder  the  powers  of  the  mortgage.  Oibbs  v. 
Cruiisfwnk.  8  L.  P*.,  C.  P.  454;  28  L.  T.,  N. 
8.  785;  SI  W.  U.  784. 

A  mortgs^or  made  a  lease  of  part  of  the 
mortgage*!  premises;  the  mortgagee,  with 
notice  of  the  lease,  took  from  the  mortgagor 
a  conveyance  of  the  equity  of  redemption,  in 
such  a  way  as  that,  instead  of  being  kept 
distinct,  it  ucciunc  united  with  the  interest  in 
tlie  mortgage : — Held,  that  the  mortgagee  wsis 
bound  by  i  be  lesise.  (JfLaugHin  v.  FiUfferald, 
7  Ir.  R.,  Eq.  483— V.  C. 

As  to  leases  of  mortgaged  property,  in  gen- 
eral,— see  Landlord  and  Tenant. 

Right  to  rocelve  rents  and  profits.] — A 
mortgagee  liaving  given  notice  to  the  tenants 
holdinff  the  mortgaged  premises,  underleases 
granted  by  the  mortgagor  after  the  mortgnge, 
18  entitled  to  receive  from  those  tenants  the 
rents  actually  due  at  the  time  of  the  notice, 
as  well  as  those  which  accrued  due  afterwards. 
Pope  V.  Biggs,  9  B.  &  C.  245;  4  M.  <&  U.  103. 

The  deposit  of  title-deeds  is  a  sufficient 
authority  to  the  mortgagee  to  receive  rents. 
Oarry  v.  Sharrait,  10  B.  *S:  0.  710. 

In  an  action  for  use  nnrl  occupation  by  a 
mortgagee  against  a  tenant,  it  api)eared,  that, 
on  the  24th  of  February,  1841,  during  a  sub- 
sisting tenancy  of  the  defendant,  from  year 
to  year,  the  mortgage  deed  was  executed; 
subsequently,  by  an  agreement  between  the 
mortgagor  and  the  tenant,  improvements  were 
effected  on  the  premises,  for  which  the  hitter 
agreed  to  pay  an  increased  rent.  On  the  13th 
o?  Octo1)er,  1842,  notice  of  the  mortgage  was 
given  to  the  tenant  by  the  mortgagee,  with  a 
demand  of  payment  of  all  arrears  and  of  all 
future  rent;  in  the  action,  both  arrears  and 
Bubseqacntly-accrued  rents  were  sought  to  be 
recovered: — Held,  that  the  plaintiff  was  en- 
titled to  recover  such  arrears,  as  well  as 
Buch  subsequent  rent,  and  also  the  amount  of 
the  improved  rent;  for  that  the  mortgage,  and 
the  subsequent  notice  of  its  execution,  opera- 
ted OS  on  attornment,  within  4  Anne,  c.  IG,  s. 
0 ;  and  that  the  case  was  not  affected  by  the 
circumstance  of  the  defendant  being  a  mere 
tenant  from  year  to  year,  and  not  holding 
under  a  lease ;  and  that  the  relative  position 
of  the  defendant  and  the  mortgagee  was  not 
altered  by  the  new  agreement  between  the 
former  and  the  mortgagor.  Burrows  v. 
aradin,  1  D.  &  L.  218;  7  Jur.  942;  12  L.  J., 
Q.  B.  833- B.  C— Wightman. 

A  mortgagee  avowed  for  rent  due  to  him 
from  the  plaintiff,  by  virtue  of  a  demise  to 
him  for  two  years,  ending  on  the  29th  of  Sep- 
tember, 1842.  The  plaintiff  was  tenant  of  the 
mortgagor,  and  he,  with  other  tenants,  subse- 
quently to  the  mortgage,  on  the  14th  of  Oc- 

Voi.  YI.— 36 


tobcr,  1842,  attorned  to  the  mortgagee.  Op- 
posite the  plnintilTs  name  in. the  instrument 
of  attornment  was  cnti-red,  '*Uent55^  from 
Michaelmas,  1840:" — Held,  iliat  the  avowry 
was  well  stipported.  GladfMtn  v.  IHumer^  10 
Q.  B.  478;  10  Jur.  109;  15  I,.  J.,  Q.  B.  79. 

A.  was  seized  in  fee  of  a  house  and  two 
acres  of  land,  which  he  had  lot  to  B.  A. 
mortgaged  this  im)iKjrty  to  C.  in  fee,  and  it 
was  arranged  betwe«*n  A.,  B*  and  C,  that  B. 
should  pay  the  amount  of  the  interest  on  the 
moi*tgage  to  C,  and  the  residue  of  the  rent  to 
A.  After  this,  C.  gave  notice  to  A.  to  pay 
the  whole  rent  to  him.  A.  did  so: — Held, 
that  by  reason  of  the  arrangement  A.  was  not 
justified  in  so  doing;  but  if  there  hod  been 
no  sndi  arrangement,  it  would  have  been 
otherwise.  W/iitmore  v.  Walker,  2  0.  &  K. 
615 — Patteson. 

A.  was  seized  in  fee  of  nine  acres  of  land 
charged  with  legacies,  for  which  there  was  a 
power  of  distraining.  A.  let  tlie  land  to  B., 
and  the  legatees  assigned  their  legacies  to  C, 
who  gave  notice  to  B.  to  pay  the  rent  to  him: 
— Held,  that  B.  was  not  justified  in  so  doing 
upon  a  notice  only,  although  he  would  have 
been  under  a  threat  of  a  distress.     lb. 

Where  the  lessor  of  premises,  at  a  rent  pay- 
able quarterly,  had  given  a  written  authority 
to  a  mortgagee  lo  receive  rent  from  the  lessee, 
and  the  mortgagee  hud  given  notice  to  the 
lessee  to  pay  such  rent  to  no  one  but  him,  and 
the  lessee  had  paid  the  mortg:igec  such  rent 
from  time  to  time,  and  there  was  ctiil  an  ar- 
rear  of  interest  due  from  the  lessor  on  the 
mortgage : — Held,  that  these  facts  furnished 
no  defense,  under  non  lenuit  and  riens  in  ar- 
rcar,  ple;ided  by  the  lessee  to  an  avowry  of 
the  lessor  in  res]>cct  of- a  (|uarter^s  rent  which 
the  lessee  had  not  paid  to  any  one.  Wheelsr 
V.  Brofueombo,  D.  &  K  40U ;  5  Q.  B.  373 ;  Itt 
L.  J.,  Q.  B.  83. 

Where  a  mortgnge  had  been  effected  and 
then  a  lease  gmntcd  by  the  mortgagor  in  pos- 
session, upon  which  rent  had  become  due,  bul 
before  payment  the  mortgagee  had  given 
notice  of  the  mortgage  to  the  tenant  in  pos- 
session, and  elainied  the  rent  in  arrear: — 
Held,  in  an  action  for  use  and  occupation/ 
brought  for  such  rent  in  arrear  by  the  mort- 
gagor against  the  tenant  in  possession,  that 
an  averment  of  such  notice  and  claim  by  the 
mortgagee,  without  an  accompanying  aver- 
ment of  a  consequent  payment  by  the  tenant, 
was  no  sufficient  bar  to  the  mortgagor's  right 
of  action.  Wilton  v.  Dunn,  17  Q.  B.  294;  15 
Jur.  1104;  21  L.  J.,  Q.  B.  60. 

Right  to  distrain  for  rent.  J — Where  a  lessor, 
having  mortgaged  his  reversion,  is  permitted 
by  the  mortgagee  to  continue  in  the  receipt 
of  the  rent  incident  to  that  reversion,  he 
during  such  permission  is  prtcsumptione  juris 
authorized,  if  it  should  become  necessary,  to 
realize  the  rent  by  distress,  and  to  distrain 
for  it  in  the  mortgagee's  name  as  his  bailiff. 
Trent  v.  Hunt,  9  Exch.  14;  17  Jur.  399;  22 
L.  J.,  Exch.  318. 

A  mortgagor  in  ix)ssession  distrained  for 
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rent  accruinp^  due  after  the  mortgage,  but  the 
ootico  of  the  distress  describea  the  reat  as 
dao  to  himself: — Held,  that  he  could  make 
cognizance  us  the  bailiU  of  the  mortgagee.  i6. 

P.  and  F«  were  in  partnership  as  brick- 
makers,  and  they  mortgaged  lands  wliich 
they  used  for  tlicir  partnership  purposes,  and 
of  which  they  were  seised  as  tenants  in 
common,  and  also  each  of  them  separately 
attorned  as  tenants  to  the  mortgngces,  in 
respect  of  a  moiety  of  the  property  which 
was  in  their  joint  occupation  and  at  a  separate 
rent.  Subsequently  the  mortgagees  took  out 
separate  distresses  against  the  mortgagors 
for  six  years*  rent  due  from  each  for  his  one 
equal  undivided  moiety  of  the  premises,  and 
they  seized  chattels  on  the  partnership  prem- 
ises. Tlie  mortgap^ors  became  bankrupt, 
and  the  receiver  in  the  bankruptcy  claimed 
the  goods  as  agiiinst  the  mortgagees: — Held, 
that  the  mortgagees,  having  in  both  cases 
distrained  on  g(^s  which  were  the  joint 
partnership  property  of  the  bankrupts,  had 
exceeded  their  rights,  and  tha^  they  could 
not  distrain  on  goods  in  which  tiie  tenant  and 
another  person  had  an  undivided  interest. 
Parle,  ExpartA,  Potter,  In  re,  4;i  L.  J.,  Bonk. 
189;  18  L.  R.,  Eq.  381;  22  W.  R.  708;  80 
L.  T.,  N.  a  018— C.  J.  B. 

As  to  distress  by  mortgagees,  generally, — 
see  Distress. 

Big^t  to  malnt-afn  possassory  actions.] — A 
party  having  mortgaged  his  premises  to  the 
pkdntid  in  1840,  and  being  allowed  to  re* 
main  in  possossion,  let  them  in  1848  to  the 
defendant.  In  October,  1840,  the  plaintiff, 
without  having  been  otherwise  in  possession, 
brought  ejectment  against  the  defend&nt,  who 
gave  his  consent  to  a  judgo^s  order,  dated  the 
81st  October.  The  order  directed  proceed- 
ings to  be  stayed  till  the  15th  of  November 
then  next,  the  tenant  in  possession  undertak- 
ing on  that  day  to  ^ivo  up  possession  to  the 
plaintiff,  and  that  in  default  the  plaintiff 
should  be  at  liberty  to  sign  final  judgment, 
and  issue  execution  against  the  tenant  for  the 
costs  of  such  judgment,  execution,  writ  of 
possession,  costs  of  levy,  &c.  On  the  loth  of 
November  the  phiintiff  first  entered  into 
possession  of  tlie  premises,  and  brought  an 
action  for  mense  profits  accrued  between 
November,  1848,  and  the  15th  of  November, 
1840: — Held,  that  the  plaintiff,  not  having 
been  in  possession  of  the  premises  prior  to  the 
15th  of  November,  could  not  maintain  the 
action,  his  entry  on  that  day  not  having  re- 
lation back  to  his  title  as  mortgagee,  and 
that  the  judge's  order  made  no  difference  in 
the  cose.  Utehfidd  v.  lUadfj,  5  Exch.  039; 
20  L.  J.,  Exch.  51. 

Trespass  will  not  lie  against  the  occupier  of 
land  by  a  mortgagee,  who  luu  never  been  in 
actual  possession,  or  been  seized  of  the  laud, 
and  has  not  obtained  judgment  in  ejectment, 
cither  by  default  or  by  verdict,  and  therefore 
he  cannot  waive  tlie  tort,  and  maintain  un 
action    of  use  and  occupation.     Turner  v. 


Camenme  CoaRroab  Stae^m   Cotd   G^apof,! 
Exch.  032;  20  L.  J.,  Excli.  71. 

In  trespass  quarcclausum  fregit»  thepfaefr- 
iff  made  title  under  a  naortga^c  deed  of  ti 
March,  1840,  by  which  ilic  mortgatgor  it- 
mised  promises  to  the  plaintiil  tbeocefonk 
for  a  term,  subject  to  a  proviso  that  tbe  di- 
miso  should  cease  and  l>c    void  if  tbe       ' 


Sigor  paid  principal   and    interest   by  ftk 
arch,  1841,  and  interest  at  stated  peiiodftia 


the  meantime;  and  to  anotlicr  proviso 
powering  tlw  plaintiff  to    sell    (afler 
months*  notice)  if  default  slionld  be  n 
payment  of  principal  and  iixterostat  tbe 
named.     Then    followed    c^oveonnts    by  &e 
mortgagor  to  tho  plaintilT    for  ijajmeal  of 
principal  and  interest  at  I  he  <lays  appoisfed, 
and  that,  at  any  time  after   defaalt  made  ia 
sudi  payment,   it  should  be    lawful  for  tfci 
plaintiff  peaceably  and  quietly  lo  enter  apes 
the  premises,  and  tlienccfortU,  for  thcnsto 
of  the  terra,  to  hoM  tho  8:unc   and  take  tte 
rents  and  profits  without  lawful  iDtem^isi 
from  tho  mortgagor  or  any  other  person.  Os 
pleadings,  setting  forth  the  deed,  and  show- 
ing that  the  plaintiff  had  entered  upoa  tte 
mortgaged  premises  after  the  execution  of  tte 
deed,  but  before  Gih  Alarch,  1841,  and  brf« 
default  in  ])aymcnt,  and  raisisig^  the  questisa 
whether  or  not  lie  had  n  right  so  to  ciiler:— 
Held,  that  the  deed  gave  jjowcr  to  thesMf^ 

§ageo  to  enter  before  defiiult,  and  befow  the 
ay  named  f(»r  any  payment.  Bo^en  t.  Orete' 
brooh,  8  Q.  B.  895. 

Mortgagees  entering  on  tbe  mortga^ 
premises,  and  re  letting  them  to  the  Mir 
gagor,  us  tenant,  the  mortgagor  f^ztnnotttaO' 
lain  trespass  against  them  for  distnina^i 
Dawaon  v.  JolnMon^  1  F.  &  F.  050. 

A  tenant  for  years  of  a  house  demised  tf, 
by  a  deed,  dated  March  24tiK  to  the  nortgir 
gee,  to  hold  thencefoi'th  for  tho  residoeof  tfc* 
term  (less  one  day),  subject  to  a  proviso;  aad 
he  also  sold  and  trans>erred  the  fixtures  aad 
chattels  therein  to  the  mortgagee,  to  lioWAr 
his  own  use  and  bene  tit,  but  subject  to  tie 
same  proviso.  The  deed  conUiined  apcovi* 
for  re-conveyance,  on  payment  of  tb«  flWt- 
gtigo  money  on  tho  24th  of  June  then  sot, 
and  also  a  proviso,  tliat,  on  non-imynKB*  * 
that  day,  it  should  be  lawful  for  tbe  morti^i* 
gee  to  enter  upon  and  receive  and  take  tho 
rents  and  profits  of  the  le:iseliold  and  other 
premises,  and  if  ho  should  think  proper, « 
his  sole  authority,  to  sell  or  under-let  the 
premises,  and  to  sell  the  fixtures  and  cbattds; 
— Held,  tliat  the  mortgagee's  right  to  tate 
possession  did  not  attjich  imtil  the  24tb  Jsee, 
and  that  he  could  not  maiutala  tieapst^^' 
an  entry,  or  for  an  asportation  of  thcfix^^^ 
and  cliattels  before  that  day  by  a  stnoger. 
^\heder  v.  Mant^iore,  1  G.  &D.  493;  SQ.^ 
133;  G  Jur.  200. 

The  defendant  held,  as  tenant  from  yetf  to 
year  to  tlio  plaintiff,  two  distinct  holdings- 
one  at  a  rcnt  of  Q'uL  and  the  other  of  iU*" 
the  gale  days  of  both  being  the  some;  tbe 
plaintiff  gnmted  his  estate  by  way  of  ntfrt- 
gage,  but  continued  in  posscssicm  and  recapt 
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of  the  rents*  and,  afterwards,  in  his  rent- 
books  consolidated  the  two  lioldings  into 
one,  at  an  increased  bnlk  rent  of  1032., -which 
was  paid  by  the  defendant.  Tlie  plaintiff 
served  notice  to  quit  in  liis  own  name  alone, 
and  brouglit  an  ejectment  in  his  own  name, 
without  joining  the  mortgagee: — Held,  that 
these  facts  afforded  no  evidence  of  the  crea- 
tion, after  the  mortpfage,  of  a  new  tenancy, 
so  as  to  estop  the  defendant  from  showing 
that  the  plaintiff^s  title  had  passed  from  him 
to  the  mortgagee.  Ddmege  v.  MalUnSy  0  Ir. 
R.,  O.  L.  209— Excli.  Cham. 

[By  the  Judicature  Act,  1873  (36  &  37  Vict, 
c.  06.  s.  25,  sub-8.  5),  a  mortgagor  entitled  for 
the  time  being  to  the  poeeeasion  or  receipt  of  the 
rente  orproJUe  of  any  land  as  to  which  no  tiotiee 
of  hie  intention  to  take  poeeeetion  or  to  enter  into 
the  receipt  of  the  rents  and  pr<i/Us  thereof  shall 
hoffe  been  given  by  the  mortgagee,  may  sue  for 
such  possession^  or  for  the  recovery  of  such  rents 
or  profits^  or  to  present  or  recover  damages  in 
respeet  of  any  trespass  or  otiier  wrong  relative 
thereto^  in  Ids  own  name  only,  unless  the  cause 
of  action  arises  upon  a  lease  or  other  contract 
made  by  him  jointly  with  any  other  person.] 

As  to  ejectment  by  mortgagees,  generally, 
—  see  Ejectscekt. 

Right  of  re-entry  on  breach  of  eoaditions 
in  lease.] — A  mortgagee  and  mortgagor  de- 
mised leasehold  promises  to  J.  for  a  term  of 
years,  reserving  to  them,  or  either  of  thcra,  a 
right  of  re-entry  if  J.  should  n£jgn  without 
consent  of  the  mortgagor.  After  several 
assignments,  made  with  the  consent  of  tiio 
mortgagor,  before  23  &  23  Vict.  c.  85,  s  1,  an 
assignee  in  a  deed  (to  which  the  mortgagor 
was  a  party  for  the  purpose  of  assenting 
thereto)  covenanted  with  tho  mortgagor  not 
to  assign  without  his  consent,  and  a  condition 
of  re-entry  was  reserved  to  tho  mortgagor  in 
case  of  such  assignment.  An  ejectment  was 
brought  by  tlie  mortgagee  and  mortgagor  to 
recover  possession  upon  a  breacli  of  the  con- 
dition : — Held,  first,  that  the  mortgagee  could 
not  recover  under  the  condition  of  re-entry  in 
the  original  lease,  as  his  right  of  re-entry  was 
determined  by  the  assignment  with  consent, 
prior  to  the  22  &  23  Vict.  c.  35.  Saiuulers  v. 
Jierryweather,  18  W.  R.  814;  3  II.  &  C. 
902. 

Held,  secondly,  that  the  mortgagor  could 
not  recover  upon  the  right  of  re-entry  reserved 
in  the  assignment,  because  ho  had  no  legal 
interest  in  tho  reversion,     i  b. 

Held,  thirdly,  that  as  from  the  recitals  in 
the  assignment  it  appeared  that  the  mortga* 
gor  had  no  legal  estate  in  the  reversion,  the 
assignee  was  not  estopped  from  setting  up 
such  want  of  legal  title  in  tho  mortg:igor  as  a 
defense  to  the  action.    lb. 

Right  to  determine  tenancy  by  notice  to 
qQit]*-A  mortgagor  remaining  in  possession 
after  the  day  of  default  has  passed,  receiving 
the  rents  nnd  giving  receipts  in  his  own 
name,  cannot,  by  notice  to  quit  signed  by 
himself  on  I  v,  determine  a  ten.mcv  which  ex- 
tsted  at  the  time  of  the  execution  of  tho 


mortgage.     Miles  v.  Murphy,  5  Ir.  R.,  0.  L. 
882-^.  B. 

A  mortgoge  <1ccd  containing  a  power 
authorizing  thu  mortgagor  to  grunt  leases  of 
any  part  of  the  mortgaged  premises  that  might 
be  **out  of  lease,*'  provided  that  the  counter- 
part should  Ik?  (li'livercd  to  the  mortgagee, 
does  not  enable  the  mortgiigor  to  determine 
pre-existing  tenancies.     Ih, 

Rights  of  parties  to  mortgages  of  land 
taken  for  or  ix^ured  by  public  works.] — An 
act  of  parliament  authorized  lessees  of  mines 
to  make  a  mi  I  road  to  a  canal,  through  the  in- 
tervening lands,  on  making  compensation. 
The  lessees  entered  into  an  agreement  with  a 
mortgagor  in  possession  for  making  the  rail- 
road, and  paying  an  annual  runt.  The  mort- 
gagee afterwards  entered  into  ]x>ssession,  and 
received  the  rent  for  some  time: — Held,  that 
the  mortgagee  and  all  claiming  under  him 
were  bound  by  the  agreement.  Mold  v. 
Wheatcroft,  27  llcav.  510. 

A  railway  company  having  given  notice  of 
its  intention  to  tiikc  a  portion  of  premises 
upon  which  a  business  was  being  carried  on, 
and  of  which  mortgagees  were  in  possession, 
the  amount  of  compcns;irion  to  bo  paid  for 
the  lands  taken,  nn<i  for  the  damage  which 
might  be  sustained  by  reason  qf  severance,  or 
by  reason  of  tho  cxecutii>n  of  the  works,  or  of 
the  exercise  of  the  parliamentary  powers  of 
the  company,  was  submitted  to  arbitration, 
nnd  the  amount  awarded  wss  11,050Z.,  of 
which  tlie  arbitrator  certified  that  2,800^. 
was  given  in  respect  of  trade  profits.  The 
mortgjigees,  whose  debt  exceeded  the  entire 
amount  of  com]H^nsntion,  were  held  entitled 
to  the  whole  sum.  Pile  v.  IHle^  Lambton,  E9 
partCf  45  L.  J.,  Chanc.  Div.  841;  8  L.  R., 
Ch.  Div.  30;  24  W.  R.  1003;  35  L.  T..  N.  B. 
18— C.  A. 

Statutory  powers  of  mortgagee  In  respect 
of  premises.]— f^»  tojHftcersof  mortgagees  to 
sclU  insure^  obtain  apjiolntment  of  a  receiver, 
and  give  receipts  for  purchase  money,  being 
made  incident  to  his  etduie^  as  if  conferred  by 
tlie  party  creating  tite  charge,  see2Z  A  24  Fief, 
c,  145,  Part  11.  ss.  11-24.  J 

Duty  of  mortgagee  to  restore  premises  in 
their  entirety.) — A  mortgagee  who  holds 
property  in  pledge  is  responsible  for  it  in  its 
integritv.  JIhmI  v.  Boston,  2  GifT.  C02;  2 
Jur.,  N'  S.  720. 

If  a  mortgagee  so  deals  with  the  mortgaged 
estate  as  to  render  it  impossible  for  him  to 
restore  it  on  full  payment,  a  court  of  equity 
will  prevent  him  suing  at  law  to  recover  th*^ 
mortgage  money.  Palmer  v.  Hendrie,  2t 
Beav.  840.  « 

A  mortgagee  who  has  advanced  money  on 
the  security  of  stock  for  a  fixed  period  is 
bound,  in  the  absence  of  expressed  stipula- 
titm  to  the  contrary,  to  return  the  identical 
stock  pledi^ed  at  the  expiration  of  the  loan, 
and  for  this  purpose  stock  is  as  capable  of 
identification  as  any  other  security.  If  he 
sells  the  stock  in  pledge  during  the  currency 
of  the  loan,  he  is  accountable  to  the  mort- 
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gagor  for  any  profit  nrndo  by  the  sale.  T/ing- 
ton  T.  WaiU,  87  L.  J.,  Chanc.  845;  6  L.  R., 
Eq.  165.  See  8,  0.  on  appeal,  4  L.  R., 
Chaac.  403. 

As  to  re-coDTeyaacc  of  premises  after  pay- 
ment of  mortgage, — see  tliis  title,  VI.,  2. 

Uabilitiea  of  mortgagee  speoulating  with 
property.] — Where  a  mortgagee  enters  into 
possemioD  of  mortgaged  property  with  a  yicw 
to  a  sale  of  it,  he  is  bound  to  act  with  the  same 
care  and  prudence,  and  to  use  every  effort 
which  a  prudent  man  should  use,  to  have  the 
sale  conducted  under  circumstances  of  the 
greatest  ndvan  tagc.  Marriott  v.  Anckar  Utter- 
nonary  Gompai^y^  2  Oifif.  457;  7  Jur.,  K.  8. 
155;  80  L.  J.,  Chanc.  122;  3  L.  T.,  K  8.  638; 
affirmed  on  iippcai,  7  Jur.,  N.  8.  718;  80  L. 
J.,  Chanc.  571;  4  L.  T.,  N.  S.  500;  3  De  G., 
F.  &  J.  177. 

If  a  mortgagee  takes  possession  of  mort- 
gaged property,  and  uses  it  for  the  purposes 
of  speculation  or  adventure,  and  the  specula- 
tion or  adventure  results  in  a  loss,  the  mort- 
gagee must  himself  bear  such  loss.     Ih. 

Iiiahilitl—  of  mortgagee  to  aocoont  In  re- 
spect of  rents,  profits,  Ac.] — A  mortgagee 
who  takes  possession  of  the  mortgaged  es- 
tate is  bound  to  render  an  account  of  rents 
and  profits  received,  and  is  also  liable  for  all 
which  he  might  have  received  but  for  his  will- 
ful default;  but  where  persons,  who  though 
in  fact  mortgagees,  enter  into  possession  of 
the  rents  and  profits  in  another  character, 
they  cannot  be  subjected  to  that  special  lia- 
bility. Their  receipt  of  the  rents  and  profits 
in  the  particular  character  of  mortgagees  in 
possession  must  bo  distinctly  established. 
Parkinmm  v.  Haiibury^  2  L.  R.,  H.  L.  Cas.  1; 
80  L.  J.,  Chanc.  292;  15  W.  R.  642;  16  L. 
T.,  N.  8.  248. 

A  person  who,  under  a  mortgagee,  becomes 
possessed  of  a  property  supposing  himself  to 
be  its  purchaser,  if  it  afterwards  appears  that 
he  is  not  validly  clothed  with  that  character, 
but  only  holds  a  Hen  on  the-property  in  virtue 
of  the  money  advanced  by  liim  on  the  sup- 
posed purchase,  cannot,  therefore,  be  so 
treated  as  to  make  him  liable  to  render  ac- 
counts as  an  ordinary  mortgagee  in  possession. 
It  is  essential  to  the  creation  of  such  a  lia- 
bility that  he  should  have  known  he  was  in 
possession  as  mortgagee.     Ih, 

A  mortgiiffee  is  entitled  to  be  allowed,  in 
account  against  the  mortgagor,  all  expenses 
properly  incurred  for  the  recovery  of  the 
mortgage  money.  EUi9on  v.  Wright^  8  Russ. 
458. 

If  a  mortgagee  uses  timber  on  the  mort- 
gaged premf^es,  which  has  been  furnished  to 
the  mortgagor,  but  not  paid  ft)r,  he  will  be 
liable,  though  he  is  afterwards  evicted.  Wil- 
Uam»  V.  Shaw^  1  Esp.  03 — ^Kenyon. 

A  mortgagee  of  leaseholds  may  take  posses- 
rion,  even  when  there  is  no  arrear  of  interest 
due.  under  circumstances  which  may  not 
render  him  liable  to  account  with  annual 
rests,  as  when  he  enters  in  order  to  prevent  a 
forfeiture  for  non-payment  of  ground  rent  or 


for  Bon-aaBorance.     Pateft  v:.    wud^ 
99;  7  Jur.,  N.  8.  1181;  9  TV".  R.  844. 
A  mortgagee  in  pos8es»l^>n  of 

accountaMe  not  only  for  mHttt  Ifte 
but  for  what  he  ought  to    l>a 
CiiOf^in  V.  Young.  38  Bear.   930. 

The  executor  of  a  perK>n  ^eritfa 
was  deposited  hy  way  of  equitaaMe  mortgiv^ 
not  having  taken  poasessioD,  l«  not  Unble  for 
the  arrears  of  rent,  or  specific  perfotmaeee  «f 
tlie  c'ovonnnts.  MooroB  v.  Ck^at,  8  SioL  Mi; 
8  Jur.  220. 

A  n)ortgii<;e  deed  containet]    m   proviae  £ar 
redemption,  on  |wyment  of  tli<e   <lel>t, 
was  a  sum  ndvimced  to  redeem   the   h 
from  eviction ;  and  also  container] 
that  the  sum  of  100/.  a  year  was  to  be  allowed 
to  the  mortgagee,  who   had    an  immedttte 
right  to  go  into  possession,  for  his  trociljfeia 
managing  the  lauds  of  which  he  siifoki  bek 
possession ;  tlie  mortgagee  went    into  pnases- 
sion  on  the  execution  of  themoilgage,  aod,  ii 
a  redemption  suit: — Held,  that     the  atipa- 
lation  for  1002.  a  year  was  void,  and  the  eoat 
refused  to  allow  tlie  mortgagee  credit  for  it  m 
taking  the  account.     Comym  ▼.  Gmt^yns^  5  Ir. 
R.,  I^.  583— R. 

A  mortgagee,   who  went  into 
under  a  contruct  between  himself  and  hk 
mortgagor,  made  subsequently  to  tlie 
gage,  is  liable  to  l3C  charged  as  a  moi 
m  possession.     M*Kinley^  Inre^  7  Ir.  IL,  £q. 
407. 

Stipulations  for  commission  on   receipt  of 
rents  and  conversion  of  arrears  of  islerert 
into  principnl  inserted  by  a  solicitor  mortga- 
gee in  n  mortgngc  deed  prepared  bj  himae^ 
and  insisted  upon  by  him  as  the  conditioB  of 
any  further  advance  to  his  client^  will  not  bt 
enforced  in  taking  the  account  between  the 
solicitor,  as  mortgagee  in  possession,  and  his 
client  in  a  foreclosure  suit.      Byre  v.  Su^imf 
3L.  R.,  Ch.  Div.  148;  45  L.  J.,  Clnna  Di?. 
895;34  W.  R.  697;  84  L.  T.,  K.  a  211— V. 
C.B. 

A  mortgagee  of  an  equitable  lifeinterest  ia 
leaseholds  was  put  in  receipt  of  the  renti 
during  the  mortgagt>r*s  lifetime,  by  order  af 
the  court,   in  an  administration  suit.    The 
mortgagor  disa])peared,  and  was  absent  men 
than  seven  years,  the  mortgagee  remaining  ia 
possession.     The  court  having  assumed  tint 
tlie  mortgagor  must  lye  presumed  to  be  dead, 
and  that  on  the  facts  her  dctth  must  be  takea 
to  have  happened  shortly  after  her  disappev- 
ance: — Held,  that  the  mortgagee  occnpioi  no 
fiduciary  position  towards    the  persons  ea- 
titled  in  remainder;  but  that  the  remsindfr- 
man  had  been  guilty  of  no  laches  in  not  dis- 
turbing the  mortgagee's  possession  lieftire  the 
end  of  the  seven  years,  and  that,  tlierefore. 
(in  analogy  to  the  legal  remedy),  an  accoant 
of  tlie  rents  received  should  be  directed  for 
the  period  of  six  years  from  tho  presenfatioB 
of  the  remainder-man's  petition  claimln*;  u 
account,  and   not  merely  from  the  presents- 
tion  of  the  {petition.     JIicJI:man  v.    U^maJL  46 
Ii.    J..    Chine.    Div.   e+o;  4  f^  R,  Ch.  Div. 
144;  25  \Y.  R.  175;  35  L.   T.,  N.  S.  »1»- 
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C.  A.     See  8.  C,  2  L.  R.,  Ch.  Div.  017;  24 
AV.  R.  694— V.  C.  H. 

Themort<^Agee8  of  land,  consisting  of  copses 
and  of  a  farm  which  was  let  without  the 
shooting  or  the  timber,  gave  notice  to  the 
tenant  of  the  farm  to  pay  the  rent  to  the 
mortgagees,  and  afterwards  moved  to  re- 
strain the  mortgagors  from  cutting  the  tim- 
ber:— Held,  that  though  the  mortga;;ees  had 
become  mortgagees  in  possession  of  the  farm, 
they  had  not  become  mortgagees  in  possession 
of  the  shooting,  the  copses,  or  the  timber,  so 
.as  to  be  liable  to  account  for  default.  Sim- 
mini  v.  Bhirletj,  6  L.  U.,  Ch.  Div.  173;  46  L. 
J.,  Clianc.  Div.  875;  26  W.  R.  2o;  87  L.  T., 
N.  8.  121— Fry,  J. 

Powers  of  equitable  mortgagees  in  respect 
of  premises.] — Trustees  Iiaving  power,  during 
tlie  minorities  of  tenants  for  life  or  in  tail,  to 
superintend  tlie  management  of  an  estate,  cut 
timber,  erect,  pull  down  and  repair  houses, 
and  do  various  other  things  of  a  more  or  less 
similar  character,  **and  generally  to  deal  with 
the  premises  as  they  or  he  might  do  if  they  or 
he  were  the  absolute  beneficial  owners  or 
owner,  without  being  answerable  for  any  loss 
or  damage  which  might  happen  thereby," 
deposited  with  a  bank  the  title-deeds  of  the 
estate  to  secure  an  advance  of  money  to  be 
employed  in  the  erection  of  buildings  under 
the  power: — Held,  tiiat  the  bank  bud  no  valid 
title  under  the  power.  Broom  v.  Sheffield  and 
RoUurham  Bank,  24  W.  R.  948— R. 

The  deposit  of  title-deeds  is  a  sufficient 
authority  to  the  mortgagee  to  receive  rents. 
Qarnj  v.  Shan-att,  10  B.  &  C.  710. 

As  to  extent  of  premises  subject  to  equi- 
table mortgage, — see  this  title,  II.,  8. 

Right  to  possession  of  title-deeds  deposited 
by  way  of  equitable  mortgage.] — A.  mort- 
gaged  to  B.  in  fee,  for  value,  the  mortgage 
deed  containing  a  stipulation  that  the  deeds 
affecting  the  property  should  bo  deposited 
with  the  mortgagee.  The  mortgagor  accord- 
ingly deposited  with  him  two  deeds,  one  of 
which,  was  genuine  and  the  other  a  forgery. 
8hprtly  afterwards  C,  without  notice  of  the 
mortgage  to  B.,  advanced  money  to  A., 
taking  as  security  deeds,  among  which  were 
two  purporting  to  be  the  two  former,  but 
one  only  of  which  was  genuine,  and  the 
other  8  forgery:— Held,  that  detinue  lay  by 
B.  against  C.  to  recover  the  genuine  deed 
deposited  with  him.  Newton  v.  Beck^  3  H.  & 
N.  220;  4  Jur.,  N.  8.  340;  27  L.  J.,  Exch. 
272. 

An  estate  was  conveyed  in  1803  by  B.  to  H., 
who  in  1812  conveyed  it  to  A.  H.,  and  he 
sold  it  in  1820  to  the  plaintiH.  The  original 
vendor  did  not  deliver  up  the  title-deeds. 
In  1824  he  was  sued  by  the  then  owner  of  the 
estate  for  the  deeds,  and  a  verdict  was  re- 
rovcrod  ncjainst  him,  bnt  the  judp:niont  was 
not  docketed.  He  absconded,  and  in  1825 
obtained  a  sum  of  money,  as  on  a  mortgage 
of  the  estate,  from  one  of  the  defendants, 
with   whom    he  deposited   the    deeds.     On 


trover  brought  in  1820  by  a  party  claiming 
through  the  conveyance  to  FI. : — Held,  that 
the  legal  owner  of  the  estate  might  recover 
the  deeds  from  th3  mortgagee  without  tender- 
ing the  mortgage  money.  Harrington  y. 
Price,  3  B.  &  Ad.  170. 

*  2.  Attendant  Terms. 

When  satisfied,  merged  or  otherwise  ex- 
tinguished.] — Two  terms  were  created  in  the 
same  manner,  one  of  500  years,  in  1712,  the 
other  of  COO  yeni-s,  in  1768.  In  1791,  the 
latter  was  assigned  to  A.,  to  secure  a  mort« 
gage  debt;  nncl,  by  a  deod  of  even  dat«,  tlie 
former  was  assigned  to  B.,  as  a  trnsteo  for  A. 
A.  died,  having  appointed  B.,  C.  and  D.  his 
executors.  In  1801,  t>y  a  deed  indorsed  on 
the  first  asfsiq^nmcnt  of  1791,  and  '^made  be- 
tween B.,  C.  and  D.  executors  of  A.,  of  the 
one  part,  and  R,  of  the  other  part,''  B.,  C. 
and  D.  as/ign*'d  the  premises,  **and  all  the 
estate,  right,  title  and  interest "  to  E.  for  the 
residue  of  the  term  of  GOO  years,  subject  to 
the  equity  of  rodemption:— Hehl,  that  the 
term  of  1712,  being  held  by  B.  in  what  must 
be  deeme<l  his  own  right,  did  not  pass  by 
force  of  the  words  **and  all  the  estate,  right, 
title  and  interest,'*  and  was  not  merged. 
Booper  v.  IJai-riitm,  2  Kay  &  J.  86. 

In  1838,  II.  mortg:iged  premises  for  1000 
years  to  I).,  and  in  18S0  conveyed  the  fee, 
subject  to  the  mortgage  tei-m,  to  her  daughter, 
the  wife  of  the  dcrendant;  this  conveyance 
was  unknown  to  the  parties  to  the  subsequent 
deeds.  In  1842.  H.  mortgaged  the  premises 
in  fee  to  M.,  and  in  October,  1844,  conveyed 
the  equity  of  redempticm  to  C.  In  October, 
1844,  iSl.  assigned  the  mortgage  of  the  fee  to 
R.  T.,  and  the  representatives  of  D.  assigned 
the  term  of  1000  years  to  a  trustee,  to  secure 
the  mortgage  money  to,  and  afterwards  to  be 
reconveyed  as  C.  should  direct.  In  Septem- 
ber, 1847,  part  of  the  premises  being  required 
for  a  railway,  0.  received  the  purchase-money 
from  the  company,  and  tht-rewith  paid  off 
the  mortgagees:— IleM,  that  the  term  had 
not  become  attendant  \\\\o\\  the  inheritance 
by  construction  of  law,  so  as  to  be  determined 
by  8  &  9  Vict.  c.  112,  s.  2.  and  therefore  C. 
was  entitled  to  recover  upon  the  demise  of 
the  trustees.  Doe  d.  Clay  v.  Jones,  13  Q.  B. 
774;  in  Jur.  824;  18  L.  J.,  Q.  B.  200. 

In  1829,  A.  died  seized  in  fee  of  lands.  Of 
which  his  eldest  son,  B.,  was  his  tenant.  B., 
supposing  him  to  have  died  intestate,  entered 
on  the  lands,  claiming  them  as  heir-at-law; 
and,  in  1830,  mortgoged  them  in  fee,  and 
levied  a  Hue  to  confirm  tho  mortgage;  and, 
at  the  same  time,  an  outstanding  term  of 
500  years  was,  by  his  direction,  assigned  to 
a  trustee  for  tlH3  mortgagee.  In  1835,  B.  sold 
the  estate  to  the  defendant,  who  paid  off  the 
mortgage.  Tho  legal  estates  in  the  fee  and 
tlie  equity  of  redemption  were  conveyed  to 
the  defendant,  and  tho  term  was  assigned  to 
a  trustee  for  him,  to  attend  the  inheritance. 
In  1845  it  was  discovered  that  A.  had  ece- 
cuted  a  will,  whereby  he  devised  the  h\nd«  io 
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fee  to  his  second  son,  who  thereupon  brought 
ejectment  to  recover  the  estate  from  the  ae- 
fcndant,  and  laid  a  demise  in  the  name  of  the 
trustee  to  whom  the  term  was  assigned  in 
1835: — Held,  that,  by  the  oporation  of   the 

8  &  9  Vict.  c.  113,  the  term  had  nbsolutely 
determined;  and  the  plaintiff  could  not  re- 
cover upon  the  demise  laid  in  the  name  of 
the  trustee.  Doe  d.  Cadwalader  v.  Price^  IG 
M.  &  W.  603;  11  Jur.  131;  10  L.  J.,  Exch. 
159. 

A  term  outstanding  in  a  tnistec  for  a  mort- 
gagor* and  to  attend,  is  not  so  merged  by  8  & 

9  Vict.  c.  112,  as  to  prevent  the  mortgagor 
assigning  it  to  a  trustee  as  a  security  for  the 
mortgage  debt.  Shaio  v.  Johnton^  1  Drew.  <fe 
8m.  124;  7  Jur.,  N.  8. 1005;  80  L.  J.,  Chanc, 
846;  9  W.  R.  629;  4  L.  T.,  N.  8.  401. 

A  term  attendant  on  the  inheritance  cannot 
be  disannexed,  except  by  one  who  has  power 
to  create  a  term,  or  deal  with  the  inheritance; 
and  therefore  where  such  a  term  was,  prior 
to  the  3l8t  December,  1845,  assigned  at  the 
instance  of  a  tenant  for  life  to  secure  repay- 
ment of  money  advanced  upon  a  pretended 
mortgage  of  the  fee,  and  afterwards  for  the 
benefit  of  the  tenant  for  life,  and  persons  to 
whom  he  affected  to  grant  the  fee,  the  term 
continued  to  attend  the  inheritance  of  the 
rightful  owners,  and  was  either  extinguished 
by  8  &  9  Vict.  c.  112,  s.  1,  or  at  any  rate 
could  not  be  set  up  against  them.  Plant  v. 
Taylor,  5  L.  T.,  N.  8.  318;  7  H.  &  N.  211;  8 
Jur.,  N.  8.  140;  31  L.  J.,  Exch.  289. 

A  term  was  created  in  1813,  to  secure  re- 
payment of  a  loan,  whicli  was  repaid  in  1837. 
In  1840  the  land  was  demised  for  lives  by 
the  heir-at-law  of  tlie  creator  of  the  term.  In 
1843  the  term  was  re-assigned  by  the  satisfied 
creditor  to  a  new  incumbrancer,  by  direction 
of  the  heir-at-law  of  the  creator  of  the  term : 
— Held,  that  the  term  was  not  satisfied  under 
8  i&  9  Vict.  c.  112,  BO  as  to  inure  to  the  bene- 
fit of  the  lessee  for  lives.  Oicen  v.  Owen^  10 
Jur.,  N.  8.  884;  33  L.  J.,  Exch.  237;  8  H.  t& 
C.  88;  11  L.  T.,  N.  8.  137. 

A  mortgage  was  made  for  a  term  of  years, 
and  subsequently  the  reversion  was  conveyed 
to  a  trustee  for  sale  to  secure  a  further  ad- 
vance and  the  prior  advances : — Held,  that  the 
terms  were  not  merged,  though  portions  had 
licen  sold  by  the  trustee  with  the  concurrence 
of  the  mortgagee.  Locking  v.  Parker^  43  L. 
J.,  Chanc.  257;  8  L.  R,  Ch.  30;  27  L.  T.,  N. 
i>.  635. 

T,  was  beneficially  entitled  for  his  life  to 
renewable  Icjiseholds  for  tiirce  lives,  held  on 
trust  to  renew,  and  subject  to  certain  charges. 
All  the  cestuis  que  vie  having  died,  nnd  T.*8 
right  to  renew  being  disputed  by  the  rever- 
sioner, the  trustee  of  the  lenscholds,  with  the 
consent  of  the  persons  entitled  to  the  charges, 
in  order  to  facilitate  the  obtaining  of  a  re- 
newal, transferred  the  legal  estate  to  T.  by  a 
deed  which  recited  (though  contrary  to  the 
fact)  that  the  charges  had  been  paid  by  T. 
Tliereupon  T.  obtained  a  renewal  (without 
prejudice  to  the  question  in  dispute),  and  to 
avoid  litigation,  purchased  the  reversion  in 


fee.  He  subsequently  psid  off  tlw  chsges 
and  mortnraged  the  pruniis<-s  i*i  ft'C.  By  kai 
will,  reciting  that  the  eliar;^»*s  fvcre  sabsiit- 
ing,  he  devised  iiis  intc-rtrst  in  the  pmuuu 
to  T.  T.,  subject  to  the  ohargcs: — Held,  tktt 
T.  T.  took  the  foe  subjc-rt  to  the  chaisei 
Trtunper  v.  7Vumper,  43  J  a.  J..  CbancL  ftl: 
8  L.  R.,  Ch.  870;  21  W.  H.  692;  29  H  T^  i 
8.  86. 

A    lessee  of    land    f<>r     ninety-nine  yesB 
created   a  mortgage  tenxi    "which    n]ti»leff 
became  vested  in  a  trustee  for  a  mortgagee, 
and    subsequently    acquired     the    fee.    He 
afterwards  became  bankrur>t.      In  parsmaop 
of  an  agreement  between  his  nssignces,  Ismr 
self,  and  the  mortgagee,  a  deed  was  execBted 
by  which  the  mortgagee  released  tite  aarr- 
gage  debt,  and  the  fee  simple  was  convejed 
to  the  mortgagee  freed  and  disehargpd  bm 
all  equity  of  redemption.     It  iras  intended 
that  the  wife  of  the  mort^a^yor,  wlio  im 
married  in  1832,  should  join   in  the  deed  for 
the  purpose  of  releasing  her  dower,  but  ib 
refund  to  execute  it,  and  after  his  death  ^ 
filed  a  bill  to  enforce  her  rig^ht  to  dorcr;- 
Held,  that  the  mortgage  debt  was  sot  ex- 
tingiu'shed,  and  that  the  term  was  not  sstia^ed 
within  the  Satisfied  Terms  Act,  8  ^  ^  Oat 
c.  112,  8.  2,  and  that  the  term  affoidedtk 
purchaser    protection    against  the  right  o( 
dower.     Anderson  v.    Pignet,  8  L.   i2L,  CL 
180;  42  L.  J.,  Chanc.   810;  27  L.  T.,K.& 
740;  21  W.  It.   150;  reversing  8.  C,  11  L 
R,  £q.  820;  40  L.  J.,  Chanc.  109;  23  LT^ 
N.  8.  793;  10  W.  R.  807— V.  C.  B. 

A  term  does  not  become  satisfied  withio  to 
act,  unless  the  beneficial  interest  in  the  iriioli 
charge  secured  by  the  term,  and  the  benefictil 
interest  in  the  whole  estate^  are  united  and 
merged  in  one  person.    1  b. 

3.     Extent  of  Premises  Mortgaged  or  Ckex^ 

What  lands  included  in  mortgagMi  V^ 

arally.] — A.,  being  possessed  of  anandin'itf 
moiety  of  a  messuage  in  liatcliffe  Higlivsyt 
in  fee,  and  having  a  lease  of  the  other  moieiy 
with  covenants  to  re|>air  and  to  iasnife  ^ 
not  to  assign  without  license,  by  a  deed,— 
reciting  that  he  was  seized  in  fee  of  tbc  ro»- 
sungc  in  Uatcliffe  Highway,  and  also  oft^ro 
leaseholds,  one  in  Newgate  Street,  the  other 
in  Crawford  Street, — ijranted  to  C.,  by  "T 
of  mortgage  in  fee,  all  his  estate  and  interest 
in  the  messuage  in  Ratcliffe  Highway,  in  the 
most  general  words,  an:l  also  gr:intc<ltoC 
an  underlease  of  the  premises  in  Cra^f^Td 
Street,  and  covenanted  to  assign  to  licr  Hic 
premises  in  Newgate  Street,  to  sccarc  pT- 
men t  of  a  debt: — Held,  that  the  uadi™ 
moiety  in  fee  whicli  A.  had  in  the  ra?swa2« 
in  HatcllfTe  Highway  alone  passed  by  this 
deed,  and  not  his  leasehold  interest  in  tiio 
other  moietv.  Francis  v.  Afinlou,  2  L  It* 
C.  P.  543;  iJO  L.  J.,  C.  P.  201;  IC  LT.N- 
8.  353. 

A  loi^d  of  a  manor,  which  was  situated  is 
the  parish  of  K.,  in  the  county  of  2L.  being 
entitled  also  to  other  real  estate  in  E.,  sot 
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parcel  of  tlio  manor,  mortp^gcd  this  last 
mentioned  osteite,  not  inoludiog  tlie  manor, 
to  A.  Aftcrwjirils,  by  n  deed  reciting  that 
he  was  seized  of  or  entitled  to  the  messuages, 
lands,  hereditaments  and  premises  therein- 
after intended  to  be  conveyed,  subject  to  the 
mortgage  to  A.,  he  conveyed  to  B.,  b}*  way 
of  mortgage,  all  the  property  comprised  in 
the  mortgage  to  A.,  **  and  all  otlier  the  lands, 
tenements  and  hereditaments  in  the  county 
of  M.,  whereof  or  whereto  the  mortgagor  is 
seized  or  entitled  for  any  estate  of  inherit- 
ance:**— Held,  that  the  manor  of  K.  was  not 
included  in  this  mortgage  to  13.  Droohe  y, 
Kemingtony  2  ICay  &  J.  758;  2  Jur.,  N.  8. 
755;  25  L.  J.,  Chanc.  795. 

If  a  lord  of  a  manor  mortgages  the  manor 
in  fee  to  A.,  and  afterwards  purchases  copy- 
holds held  of  the  manor,  and  takes  surrenders 
of  them  to  himself  in  fee,  tliey  will  accrue  to 
the  benefit  of  the  mortgagee;  and  a  settle- 
ment by  the  lord  of  all  his  estate  mortgaged 
to  A.  will  pass  tho  equity  of  redemption  of 
such  surrendered  copyholds.  Doe  d.  GiUtons 
V.  Pott,  2  Dougl.  710. 

— in  •qnitabla  mortgages.] — A.  being  in- 
debted to  his  bankers,  sent  them  certain 
title-deeds,  with  a  letter,  in  which  he  stated 
that  ho  thereby  pledged  his  grant  of  coal 
under  a  certain  estate,  which  he  specified,  as 
a  security  for  the  money  advanced,  and  also 
as  a  general  cover  for  his  backing  account 
Trith  them.  There  were  other  estates  be- 
longing to  A.,  comprised  in  the  deed  sent: — 
Held,  that  the  bankers  could  only  claim  a 
lien  upon  tho  estate  specified.  Wylde  v. 
Jladford,  9  Jur.,  N.  6.  1160;  83 L.  J.,  Chanc. 
51;  12  W.  R.  88;  0  L.  T.,  N.  S.  471— V. 
O.K. 

A.,  by  deed,  mortgaged  freeholds  to  B.  At 
the  same  time  the  title-deeds  not  only  of  the 
freeholds  but  of  leaseholds  belonging  to 
A.  were  delivered  to  B. : — Held,  in  the  ab- 
Bcnce  of  proof  to  the  contrary,  that  B.  had  no 
lien  on  tho  leaseholds  for  the  money  ad- 
vanced.    ^7ardU  v.  OahUy,  86  Beav.  27. 

When  fixtures,  machinery,  furniture,  &o., 
ate  included,  in  mortgages,  generally.] — 
Two  persons,  carrying  on  business  in  copart- 
nership as  copper  roller  manufacturers,  ex- 
ecuted a  mortgage  of  the  land,  mills  or  fac- 
tories on  which  the  business  was  carried  on, 
and  of  which  they  were  seized  in  fee,  and  all 
and  singular  the  steam-engine,  steam-boilers, 
mill-gear,  millwright  work  and  mnchincry 
then  or  thereafter  to  be  fixed  to  the  said  lands, 
hereditaments  and  premises,  together  with  all 
outhouses,  edifices,  fixtures,  &c.  The  partners 
having  become  bankrupts: — Held,  that  the 
mortgagees  were  entitled,  as  against  the 
assignees,  to  all  machinery  which  was  fixed 
to  tho  freehold.  Mather  v.  Fraser,  2  Kay  & 
J.  530;  2  Jur.,  N.  S.  000;  25  L.  J.,  Chanc. 
861. 

A  mortgage  was  executed  of  certain  plots 
of  land,  and  *'al80  all  that  silk-mill  then 
erected,  or  in  the  course  «of  erection,  and  all 
other   buildings   then    or  thereafter    to    bo 


erected  thereon,  and  also  all  those  the  steam* 
engines  or  steam-en  jrine  boilers,  steam-pipes, 
mam  shafting,  mill-gearing,  millwrights- 
work,  and  otlier  machinery  and  fixtures'* 
whatsoever,  then  erected  or  set  up,  or  stand- 
ing or  being,  or  which  should  at  any  time 
thereafter  be  erected  or  sot  up,  or  stand  or 
be  in  or  upon  the  h«nd,  mill  and  premises, 
or  any  part  thereof:'* — Held,  that  all  the 
machinery  and  fixtures  used  in  the  manufac- 
turing of  silk  within  the  mill  were  included 
in  the  mortgage.  JlttUi/v,  Uammerslei/,  7  Jur., 
N.  8.  705;  SO  L.  J.,  Chanc.  771;  8  be  G.,  P. 
&  J.  587;  0  W.  n.  663;  4  L.  T.,  N.  S.  209. 

Mortgage  of  iron  works  and  rolling-mills 
with  tho  machinery  Rj>cdfied  in  schedule, 
'*and  all  en:pno«,  machinery,  fixtures  and 
things  which  might  thereafter  be  fixed  and 
fastened  in  or  npon  the  premises,  whether  in 
addition  or  sunstitution:" — Held,  that  the 
words  **  fastened  in  or  upon  the  premises," 
governed  the  sentence,  and  that  subsequent 
additions,  consisting  of  an  engine  for  turn- 
ing a  lathe,  a  steam-hammer  and  an  anvil,  a 
boiler  and  a  furnace,  passed  to  the  mort- 
gagees; i>nt  that  cutters,  bed  plate,  straight- 
ening plate,  and  the  metal  flooring  of  tho 
mill,  did  not.  Metropolitan  Counties  Truur- 
anee  Society/  v.  Uroicn,  20  Beav.  454;  28  L,  J., 
Chanc.  5«i;  5  Jur.,  N.  S.  378:  7  \V.  U.  803. 

A  mortgagee,  as  against  the  assignees  of 
the  tenant  of  the  mortgagor,  is  entitled  to 
trade  fixtures  affixed  to  the  freehold  by  such 
tenant  subspcjuently  to  the  date  of  the 
mortga;r«.  Cnlitoiek  v.  Sicindell^  30  L.  J.» 
Chanc.  173;  3  L.  R.,  Eq.  249;  15  W.  U.  216 
— U. 

In  suits  for  redemption  and  foreclosure, 
P.,  a  third  mortgagee  (who  was  also  first 
mortgagee)  attempted  to  impeach  tlio  secur- 
ity of    B.,   the  second    mortgagee,   on  the 
ground  of  fraud,  but  at  the  hearing  his  billi 
was  dismissed  witli  costs  in  this  respect,  and: 
an  ordinarv  decree  for  foreclosure  and  re- 
demption  was  made.     On  taking  the  accounts, 
F.  attempted  to  raise  the  question   whether 
B.'s    security,    which    comprised    leasehold' 
premises  and  also   trade  fi.vturca,  machinery 
and  loose  chattels,  was  not  invalid,  as  to  tho- 
trade  fixtures,  maciiinery  and  loose  chattels, 
because  it  had  not  been  registered  under  the 
Bills  of  Sale  Act.     F.,  who  had  registered  his 
later  security,  con  tended  that  he  was  not  bound, 
to  account  as  mort£;agee  in  possession  of  the 
trade  fixtures,  machinery,  and  chattels,  on  the 
ground  tliat   his  registration   had   been   the 
means  of  preventing  any  claim  on  the  part  of 
the  assignees  in  bankruptcy  of  the  mortgagor: 
— Held,  that  this  contention  ought  to  have 
been  raised  at  the  hearing,  and  that  it  was  too' 
late  to  raise  it  afterwards,  and  consequently 
that  the  respective  mortgages  must  be  taken  to- 
comprise     what    was  expressed    to  be    in- 
cluded in  them.     De(/hio  v.  Fenicicl%  Fenwick- 
y,  Beghie,  20  AV.  R.  07;  25  L.  T.,  N.  S.  441;. 
0  L.  R.,  Ch.  809. 

A  mortgage  of  a  foundry,  with  the  engines, 
fixtures,  machinery,  tools,  and  working  plant* 
I  therein,  described  the  chattels  assigned  aa^ 
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being  ''more  particularly  enumerated  and 
specified  in  an  inventory  of  even  date  here- 
with, to  be  signed  by  the  parties  hereto,  and 
read  and  nonstmcd  ns  forming  part  of  xhe^ 
presents.*^  The  deed  contained  no  mention 
of  stock-in-trade.  The  inventory,  which  was 
signed  by  the  mortgagors  on  the  same  day  as 
the  rleed,  extended  over  twenty-one  pa^s. 
The  first  twenty  pages  containe^l  a  detailed 
description  of  the  engines,  and  other  chattels 
which  were  mentioned  under  general  heads 
ill  the  deed.  At  tlie  bottom  of  page  2(i 
WHS  this  clause:  **The  stockin-tmde  con- 
sists of  bolts,  bniss  work,  wrought  and  cast- 
iron  work,  brass  and  other  work,  both 
liuished  and  iu  preparation."  .1  ud  at  the 
top  of  page  21  were  these  words  :  •*  Also  all 
cast  and  wrought  inm,  steel,  timber,  and  all 
other  stock-in-trade  in  and  upon  the  before- 
mentioned  foundry, workshops, and  premises.*' 
Then  came  this  clause:  '*  The  contents  of  the 
twenty  preceding  sheets  is  a  complete  and 
exact  inventory  of  the  fixtures,  machinery, 
utensils,  and  tilings  in,  upon,  or  about  the 
foundry  mort/^agcd  by  us  tliis  day."  This 
was  immediately  followed  by  the  signatures 
of  the  mortgagors: — Held,  that  the  stock-in- 
trade  was  not  included  in  the  mortgage. 
Jardine^  Ex  parte,  MoManuSy  In  re,  10  L.  P., 
Oh.  323;  23  W.  R  730;  31  L.  T.,  N.  S.  802; 
44  L.  J.,  Bank.  58;  affirming  the  decision  of 
Bacon,  V.  C,  23  W.  R  882. 

A  mortgage  of  premises  will  pass  the  fix- 
tures upon  the  premises.  Meux  v.  JaeobSy  7 
L.  R,  H.  L.  Gas.  481;  44  L.  J.,  Chanc.  481; 
53  W.  R  520;  32  L.  T.,  N.  8.  171. 

A  mortgiigo  of  a  lease  made  by  the  lessee 
will  Ciirry  the  fixtures  of  that  property  which 
is  in  lease,  and  the  power  to  remove  which 
;fi xtures  was  in  the  tenant.     lb. 

Fixtures  attached  by  the  mortgagor  to  the 
(property  after  the  date  of  the  mortgage,  will 
a\\so  (unless  under  special  stipulations)  pass 
to  tlie  mortgagee,     lb. 

There  is  no  difference  in  this  respect  be- 
tween a  mortgage  in  fee  by  a  freeholder  and 
A  mortgage  by  way  of  assignment  of  a  term 
<by  a  leaseholder.    lb. 

—  under  equitable  mortgages.] — A.  de- 
jiosited  with  B.,  as  security  for  a  debt,  deeds 
•of  lease  and  release,  by  wliich  a  freehold 
•house  and  household  furniture  therein  were 
•conveyed  and  assigned  to  A.  The  memo- 
•randum  of  deposit  was  as  follows:—**  Here- 
with I  hand  you  the  title-deeds  of  my  Bognor 
.<'^tato,  Ac.  :^— Held,  that  these  words  had 
3x*fcrence  oaly  to  the  house,  and  did  not  com- 
;]>rchend  tlic  farniture.  Ilunt,  Ejs  parity  1 
:aront.,  D.  &  D.  130 ;  4  Jur.  342. 

Under  an  equitable  mortgage  by  the  simple 
»dei)osit  of  a  lease,  unaccompanied  by  any 
memorandum,  the  tenant's  fixtures  will  be  iu- 
^•luded.     Williams  v.  Eoana,  23  Bcav.  239. 

.V«  to  right  to  fixtures,  between  mortgac^or 
and  moptgigcc.  in  general,  and  independent 
of  particular  provisions  of  mortgages, — see 

I«*IXTUKK3. 

Zocraaitt  or  additions.]— By  an  indenture 


of  mortage  made  boti«'eea^  B.  and  V^  cv- 
tain  fiocks  of  sheep  an4l  certain  iierds  btaadsd 
B.,  then  depasturing  on  a  station  in  theenfeif 
of  Victoria,  '*  together   ^vitli   all  aad  ik^'ib 
the  issue,  increase  and    pnMluc<:  of  the  tkeef 
and  cattle  respectively,"  wvrc  assigned  by  R 
to  W.  by  way  of  mortgagee.      Bj  a  soiMoqwi 
indenture  of  mortgage    recitiu^  tbe  faimB 
indenture,  B.  assigneil  **  «ill  the  iisrar,  mcjuk 
and  progeny  of  tiie  slicep^*  on  the  statioB  to 
P.  and  D.,  with  a  power  of  ssile.     PreriaBsif 
and  subsequently  to  the   latter  indenture.  B. 
purchased  and  brought  upon  the  stadoa  facse 
additions  to  the  fiock  of  slice p,  and  biaaded 
them  with  the  letter  B.      li.  also  obtmmBd  & 
lease  of  the  station,  and  deposited  it  witkP. 
and  D.  as  additional  security: — He1d.CB2 
bill  filed  by  W.,  after  a  sale  i>j  P.  and  D.  ht^ 
of  the  sheep  and  the  lease,  praying  for  ^• 
ment  of  advances  out  of  the  proceeds  o/ tie 
siiie  of    all   the  slieep  and     the   lease,  ttat 
by  the  words  **  increase  of  the  sheep"'  in  tk 
first  indenture  was  meant  the  nsUuni)  incKsm 
or  offspring  of  the  original  slicep  mortotfiei 
and  that  such  words  did  not  include  iidditiaBi 
made  to  the  fiock  by  purcliasc.      Wdder  r. 
Pawer,  37  L.  J..  P.  C.  9;  2  L.  R,  P.  C. «; 
5  Moore  P.  C.  C,  N.  S.  1)2. 

Oases  of    soTeral  mortgages.] — A  persn 
holding  two  mortgages,  created  by  the  am 
mortgagor,  on  two  separate  estates,  by  (Ib- 
tinct  deeds,  may  charge  each  estate  widitke 
aggregate  of  the  two  debts,  even  asagHinstt 
person  who  purchased  the  equity  of  Tedcmf- 
tion  in  the  estate  first  mortgaged  before  tbe 
second  mortgage  was  got  in.     Beaor  v.  bn^ 
80  L.  J.,  Clwnc.  863;   4  L.  U.,  Eq.  ^JT;  IJ 
W.  R.  1221— V.  C.  W. 

4.  Money  or  Ddd  Secured. 

Bxtent  of  aecority,  genarally.] — A  execi- 
ted  a  conveyance  of  all  his  estate  and  pmperty 
to  trustees  for  the  benefit  of  his  crediton. 
His  lands  were  under  mortgage,  and  the 
mortgagees  were  made  assignees  ia  tru^ 
under  the  deed,  with  the  usual  powers  and 
provisions  for  the  protection  and  ineneof 
the  trustees.  The  mortgagees,  immedialdy 
after  the  execution  of  the  creditors'  deed, 
appointed  W.,  one  of  their  number,  to  be  re- 
ceiver, who  paid  in  the  amounts  received  lif 
him  to  the  bankers,  to  the  account  of  the 
trustee  mortgagees  (byname),  ^^asassigiMi 
in  trust  of  A. :" — Held,  that  such  entry  shoved 
W.  to  have  received  the  rents  as  their  ageot^ 
not  in  their  character  of  mortgagees,  but  la 
their  character  of  trustees,  and  that  thejC9ol>^ 
not  add  to  their  mortga^pe  money  and  ifi^ 
ixist,  and  costs,  charges  and  cxi>enses  properij 
incurred,  the  commission  paid  or  allowed  to 
A.  upon  tlic  rents  received  by  him.  •  NiM 
son  v.  2'utin,  3  Kay  &  J.  159;  3  Jur.,  K.8. 
23.1. 

By  a  deed  made  by  K.,  the  ]>lain tiffs  antl 
the  defendant,  by  which  K.  mortgrtgcd  tn  the 
plaintiffs  tlie  Kingston  rcc  ory  estate,  fonsisl- 
ing  of  :i  tiurabcr  of  small  hohiings  and  tithes, 
many  c>f   which    wen;  inkon   in  kind,  it  «w 
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t  liat  the  defendant,  an  attorney  prac- 
^lr»^     in   London,  bIioiiUI  be  appointed   re- 
ive-r      ^^vith  the  usual    ))owers.     The    deed 
*«vv\«locl  for  the  application  of  the  rents.  &c., 
I  I'olloAvs,  viz. :— that  the  defendant  should, 
ill    tlio  first  place,  pay  all  the  costs,  charts 
nc^  oxpcnses  which  he  should  bear,  sustain, 
KTUi-  or  be  liable  to  in  or  about  the  collecting, 
20ci'ving   and   compcllinor    payment  of    the 
uii^Ss,   ^c.,  including  therein  all  expenses  of 
iAtr«     tiction,  procesd,  disti^ss  and  all  other 
^\\aLr^es  of  manaprement  whatsoever.  *'    It  pro- 
ri<^<l    that  the  interest  upon  the  mortgages 
iliould  lie  paid,  and  that  the  defendant  sliould 
^-vtvy  over  lo  K.  the  residue  of  the  rents.  &c., 
nf  tor  answering  the  purposes  aforesaid,  and 
tleductin*^  and  detaining  out  of  such  residue 
f«>r    Ills  own  use  so  much  and  such  sums  of 
RIO c icy  as  he  shonld  reasonably  deserve,  as  a 
c-onipc^Dsation  for  his  care  and   (mins,    and 
trouV>loand  cx{jenso  in  collecting,  receiving 
and   paying  the  rents,  &c.,  for  the  time  being 
received  or  collected:— Held,   that   the  re- 
ceiver was  entitled  to  repay  himself  such  sums 
as   were  reasonably  expended  by  him  in  the 
coUcclion  of  the  rents  (including  a  salary  or 
peroenfcige  paid  to  a  collector),  before  ap- 
|>]3'ing  the  rents,  &c.,  to  the  satisfaction  of 
arrears  of  interest  due  upon  the  mortgages. 
GiUffsrt  V.  Dynelefj,  8  Scott,  N.  K.  804;  8  M. 
&a.  13;  5  Jur.  848. 

A.  gave  an  undertaking  to  pay  C.  35Z.  upon 
the  execution  of  a  mortgage  from   S.  to  B. 
8.  conveyed  to  B.  the  property  intended  to 
be  the  subject  of  the  mortgages,  by  assiigning 
it  to  him  in  trust  to  sell  it,  and  for  B.  to  pay 
himself  the  sum  advanced,  and  to  pay  22L 
to  C.  ns  part  of  his  claim,  and,  after  other 
payments,  wliich  were  specified,  to  pay  the 
surplus  to  S.     C.  was  not  only  awara  of  this 
arrangement,  but  was  at  one  time  intended 
to  have  been  a  trustee  under  the  deed  of  ns- 
8i«;nment:— Held,  that  this  conveyance  was 
a  mortgage  within  the  meaning  of  the  under- 
taking, but  that  O.  could  not  recover,  in  an 
action  upon  the  undertaking,  the  2*11,  men- 
tioned in  the  deed,  as  he  had  allowed  that  to 
become  a  subject  of   the  trusts.     Crook  v. 
Beetham,  6  C.  &  P.  701— Tindal. 

A  person  having  devised  estates,  A.  and  B. 
deposited   the  title-deeds    of   A.  with   his 
bankers  to  secure  any  balance  that  might  be 
duo  from  him,  and  being  iaigely  indebted 
and  unable  to  satisfy  the  debt,  and  requiring 
farther  small  advances,  deposited  with  the 
bank  the  title-deeds  of  B.    The  debt  remain- 
ing doe  at  his  death: — Held,  that  the  amount 
due  up  to  the  time  of  the  second  deposit 
was  payable  out  of  A. ;  and  the  amount  nc- 
cmca  subsequently  out  of  A.  and  B.  ratably ; 
the  value  of  A.  to  be  computed  after  pay- 
ment of  the  previous  mortgage.  De  Boehefort 
V.  Dawa,  13  L.  R.,  £q.  640;  40  L.  J.,  Chanc. 
025;  25  L.  T.,  N.  S.  460— V.  C.  W. 

As  to  when  payment  of  interest  is  secured 
by  mortgage, — see  this  title,  VI.,  1,  5. 

Forthar  advances.] — A  mortgagee  having 
advaaccd  to  the  mortgagor  a  further  sum 


upon  his  bond : — Held,  thnt  the  bond,  though 
obscurely  wonled,  wan  evidence  «)f  an  agree- 
ment for  a  further  charge  upon  the  mortgaged 
premises.     Iloarn,  Kx  parte.  Buck,  105. 

Where  there  is  a  mortgage  for  present  and 
future  advances,  and  a  subsequent  mortgage 
of  the  same  description,  further  ailvancos 
made  by  the  prior  mortgagee,  with  notice  of 
the  subsequent  mortgage,  have  no  priority 
over  antecedent  advances  made  by  the  sub- 
sequent mort*jagoc.  I?oIt  v.  ITopkinfton^  8 
De  G.  &  J.  177;  4  Jur.,  N.  S.  1110;  28 L.  J., 
Chanc.  41. 

An  equitable  mortgage  by  deposit  of  deeds 
may  be  extended  Ijeyond  tlib  original  purpose, 
to  advances  after  the  alteniiion  of  the  firm, 
bv  implicati(m  or  parol.  Kensington,  Exparte, 
sVcs.  &  B.  70;  3  Rose,  138. 

A  further  debt,  agreed  to  be  secured  by 
pledge  of  property  equitably  mortgaged,  is 
also  tantamoimt  to  a  iurthcr  equitable  mort- 
gage; and  possession  of  the  deeds  by  the  first 
mortgagee  is  a  possession  by  the  second. 
Factory.  Philpott,  12  Price,  107. 

But  a  mortgage  to  secure  future  advances 
will  not  operate  ns  a  security  for  costs  subse- 
quently incurred.  8/iaio  v.  KedUy  0  H.  L. 
Cas.  581;  4  Jur.,  N.  S.  055;  27  L.  J.,  Chanc. 
444. 

A.  gave  his  acceptance  to  B.  for  18,700Z., 
payable  (six  months  after  date)  oh  the  5th  of 
February,  1807,  and  it  was  discounted  by  a 
bank.  A.  mortgaged  a  station,  and  also 
mortgaged  the  stock  upon  it  to  B.  to  secure 
the  repayment  of  18,700/.,  with  interest  at 
\2%  per  cent.,  <»n  the  day  above  mentioned, 
and  to  secure  the  payment  of  any  bill  which 
the  mortgagee  might  receive,  take,  make  or 
indorse  by  way  of  renewal  or  in  substitution 
for  the  acceptance,  or  on  account  of  all  or 
any  part  of  the  sum  therein  mentioned,  or  on 
any  other  account  incidental  thereto.  It  was 
also  stipulated  in  the  mortgage  of  the  stock 
that  if  default  should  be  made  in  payment  by 
the  mortgagor  of  the  license  fees,  or  rent, 
charges,  fines,  penalties,  and  other  charges 
which  should  become  payai)le  in  respect  of 
the  station  or  run,  or  the  stock  thereon,  or  in 
relation  thereto,  the  mortgagee  might  pay  it, 
and  the  run,  stock,  etc.,  should  be  charge- 
able therewith.  The  bill  was  renewed  from 
time  to  time,  B.  paying  the  discounts  to  tiie 
bank  on  A.*s  behalf,  and  debiting  A.  with 
the  amount  in  an  account  current  rendered  to 
A.,  in  which  he  charged  A.  witli  interest  and 
mercantile  commissions: — Held,  that,  not- 
withstanding this  mode  of  keeping  tlie  ac- 
counts, the  amount  of  the  advances  for  dis- 
counts was  secured  by  the  mortgage.  Fenton 
V.  Blaekumd,  6  L.  R.,  P.  C.  107 ;  2S  W.  R. 
502. 

Held,  also,  that  advances  for  payment  of 
government  rent  due  and  for  scab  licenses 
for  sheep  might  be  charged  to  the  mortgage, 
but  that  shecp-Tvash  could  not.     lb. 

Covenants  to  pay ;  merger  of  simple  con- 
tract debts.] — Three  persons  were  owners  of 
property,  and  they  employed  the  plaintiff  to 
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let  It  for  them,  nnil  two  of  them  executed  a 
mortgngc-dcod,  secn-ing  to  him  the  amount 
of  his  bill;  in  an  ac  hm  niruinst  the  three  for 
the  amount  of  the  bill:— Ilcld,  that  the  action 
would  lie,  aa  the  Bpccialty  not  being  co- 
extensive with  the  simple  contract  liability, 
the  latter  was  not  merged  in  the  former. 
Sharp  V.  Gibbi,  10  C.  B.,  N.  8.  537;  12  W. 
R.  711. 

A  debtor  covenanted  to  execute  a  mortgage 
of  some  |>roperty  to  secure  a  debU  and  cove* 
nanted  tliat  the  deed  should  contain  all  tbo 
covenants  usually  inserted  in  a  mortgage. 
The  instrument  of  charge  was  under  seal: — 
Held,  that  as  a  covenant  to  pay  is  a  usual 
covenant  in  a  mortgage-deed,  the  debt  became 
a  specialty  debt  8aunder%  v.  MiUomey  2  L. 
R.,  Eq.  573;  15  W.  R.  2;  14  L.  T.,  N.  S. 
788. 

Provisos  in  natmra  of  penalty^  reliaf  againat 
in  aqalty.] — Where  a  mortgage  to  secure  an 
existing  debt,  payable  by  installments,  with 
interest  to  the  times  of  payment,  contained  a 
provbo  that,  in  the  event  of  the  debt  not 
l>eing  punctually  paid  by  installments  as  s|)ec- 
ified  in  the  deed,  the  full  amount  of  the 
debt  should  immediately  become  payable: — 
Held,  that  the  proviso  was  not  in  the  nature 
of  a  penalty,  and  that  relief  in  equity  could 
not  be  granted  to  the  mortgagor  against  it. 
SUrne  v.  Beth,  82  L.  J.,  Chanc.  083;  1  De  Q., 
J.  &  S.  695;  11  W.  R  791. 

A  creditor  having  agreed  with  his  debtor 
to  remit  part  of  t^iC  debt  upon  having  a  mort- 
gage to  secure  the  payment  of  the  balance 
within  two  years,  without  prejudice  to  his 
riglit  to  recover  the  wliole  debt  if  such  bal- 
ance was  not  paid  within  that  time,  the 
debtor  executed  a  mortgage  for  such  balance, 
containing  a  proviso  that  if  the  mortgage  debt 
was  not  paid  within  the  two  years,  the  whole 
of  the  original  debt  should  be  recovered. 
Tlie  debt  was  not  paid  within  the  two  years: 
— Held,  that  the  proviso  was  of  the  nature  of 
a  penalty,  from  which  the  mortgagor  was 
entitled  to  be  relieved  in  equity,  and  that  the 
mortgagee  could  only  recover  the  smaller 
sum.     Thompson  v.  Hudtcnij  2  L.  R.,  Eq.  613. 

As  to  payment  of  money  secured  by  mort- 
gage,— see  this  title,  VI.,  1 ;  remedies  for 
recovery, — see  this  title,  VH. 

HI.    AsSIOKMEXr    AND    TRANSFER  OF  MORT- 
GAGES. 

What  mortgages  assignable.] — ^Where  a 
debtor  deposits  a  title-deed  with  his  creditor, 
as  security  for  a  debt,  the  interest  which  the 
creditor  therieby  acquires  in  the  deed  may  bo 
assigned  by  him  to  a  third  person.  Uobaon 
V.  Mdlond,  2  M.  &  Rob.  343— Rolfe. 

Sufficiency  of  consideration.] — On  the  trans- 
fer of  a  mortgage  of  10,000Z.,  with  an  addi- 
tional advance  of  4,000Z.,  it  was  proved  that 
the  10,000/.  were  paid  in  bank  notes  by  the 
transferee  to  the  original  mortgagee,  and  the 
4,000Z.  by  a  check  to  the  mortgagor,  as  to 
which  there  was  no  proof  that  it  was  honored : 


T. 


— Held,  that  the  payincnt  of  the  XO^OOOL 
a  sufiicicnt  consideration  as  sgaiosto 
ing  under  a  voluntary  settlement     1>m  ^ 
Barnei  \\  lioe,  0  Scott,  535;  4  Bing^.   X.  CI 

7^7. 

Notice  to  the  mortgagor  of  an 
of  the  mortgage  is  not  necesasTj. 
Gibbons,  0  Yes.  411. 

Rights  of  asaignae.]— The  ssagoee  of  a 
mortgagee  cannot  stand  in  any  diScKst 
character,  or  hold  any  difTcrent  position,  fnfli 
that  of  the  mortgitgee  himself,  slthoagk  tiie 
mortgagor  may  not  have  been  a  pait j  to  the 
assignment.  Walker  y.  Jones,  1  L IC,  P.  C 
50;  12  Jur.,  N.  S.  881 ;  83  L.  J.,  P.  C.  a  33; 
14  W.  R.  484;  14  L.  T.,  N.  a  C86. 

A.  obtained  a  mortgage  of  real  and  peaoasi 
estate  from  B. ,  wi thout considcratioa.  It  was 
afterwards  deposited  with  C.  as  a  secnritj, 
who  had  no  notice  of  thecircumstuicesaiKiBr 
which  it  h:\d  been  obtained: — Held,  that  C 
could  stand  in  no  better  position  thin  A.,  aad^ 
the  deed  bein<;  void  asa<irainst  A.,  waseqoailf 
void  as  against  C.  Parker  v.  Glarte,  31 
Beav.  M;  7  Jur.,  N.  8.  1207;  9  W.  R.  SH. 

Where,   under  a  lease  from  A  to  R  for 
twenty -one  years,  at  the  rent  of  50/.,  B.  b;ia- 
denture  assigned  the  lease  to  C,  to  aecm 
money  previously  advanced  to  him  by  C,  a 
great  part  of  which  was  laid  out  by  B.  in  re- 
pairing and  improving  tfie  premises  demised; 
and  0.  registered  the  assignment,  but  did  not 
take  the  indenture  ot  leofte  from  B..  wbo 
afterwards  gave  up  the  indenture  to  A.,  ii 
consideratifm  of  receiving  a  further  advance 
from  him  of  200^.,  to  bo  expended  in  fmtHar 
improvements;  and  A.   gnmted  him  a  se* 
lease  at  the  incre:ised  rent  of  70L  per  jeor; 
and  B.  afterwards  ag;iin  gave  up  that  ieai^ 
on  having  another  advance  made  to  him  of 
200/.  more  by  A.,   and  took  a  third  lewe 
from  him  at  a  rent  of  90/. : — Held,  that  G.  was 
not,  under  the  circumstances,  precluded,  by 
the  neglect  to  take  from  B.  the  indenture  of 
lease,  from  availing  himself  of  the  assignmeot 
against  A.     BaUet/  v.  Fermor,  9  Price,  861 
But  see  GoodtiUe  d.  Norris  v.  Morgan^  1 T.  R 
755. 

A  mortgage  deed,  dated  the  15th  of  Jane, 
1825,  contained  a  covenant  to  pay  tlie  mort- 
gage  debt  twelve  months  after  date,  with  a 
power  of  sale  in  case  of  default.  A  transfef 
of  the  mortgage,  dated  the  2d  of  July,  1830, 
recited  that  the  old  power  of  sale  had  not 
been  and  was  not  intended  to  be  exercised, 
and  contained  a  covenant  to  pay  the  mortg^ 
debt  seven  years  after  that  date,  with  a  (wwcr 
of  sale  in  case  of  default,  and  also  assi^l 
the  debt  nnd  all  powers  and  remedies  for  ^ 
covering  the  same  and  all  the  benefit  of  tto 
previous  mortgaije : — Held,  that  the  old  power 
was  not  extinguished.  Boyd  v.  Petrie^  41 L 
J.,  Chanc.  878;  7  L.  R.,  Ch.  385;  20  W.R 
513;  25  L.  T.,  N.  S.  400;  reversinir  5.  0.y\^ 
L.  R.,  Eq.  483;  89  L.  J.,  Chanc.  413-R. 

A  bonil  fide  transferee  for  value  of  a  roort- 
gage,  where  the  mortgagor  does  n<»t  join  w 
the  transfer,  takes  subject  to  equities  of  ic- 
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»xtxt^  Y^^twcen  the  mortgagor  and  mortgagee, 
ifc  nofc  necessarily  subject  to  any  equity  exist- 
^S  l3<ct;weeQ  the  mortgagor  and  mortgagee 
wx^ev  -^rhicli  the  original  sjcurity  might  be 
npoi^otied.  J'add  v.  Oreen,  43  L.  J.,  Chanc. 
^vv.    J.€>8;  83  L.  T.,  N.  S.  507— V.  C.  B. 

A.lt;li.ough  tlio  tmnsferco   of  a   mortgage, 

v'itlic^iAt  the  mortgagor's  concurrence,  takes  it 

fcviVijcot;  to  the  equities  affecting  the  account 

t>ct^««reen  the  mortgagor  end  the  niortgageCf 

Euad  oa.n  claim  on  his  security  no  more  than  is 

3Ttst.\y    due  from  the  mortgagor,  yet,  if  the 

transfer  is  for  value,  and  without  notice  of 

equitable  grounds  wliich  render  the  security 

impeiu;hable  by  tlie  mortgagor  as  against  the 

mortr^gee,  then,  as  between  the  mortgagor 

ax&d  tTunsferee,  the  hitter  has  the  better  equity, 

and  is  entitled  to  what  is  due  to  him  on  his 

security.      Nant  y-glo  and  Blaina  Ironworks 

Gompany  v.  Tamplin,  83  L.  T.,  N.  S.  185— 

V.  C.  B. 

As  to  priorities  after  assignment  of  mort- 
gn^cs, — SCO  this  title,  V. 

IV.     CONTETANCB  OR  ASSIQKMENT  OF  EQUITY 

OF  IU&D£MPTION. 

An  agreement  to  conyey  nn  canity  of  re- 
demption is  not  binding  unless  m  writing. 
JUassei/  V.  JohnsoUy  1  Ezch.  241;  17  L.  J., 
Hxcli.  182. 

ZUghts  (^  assignees  or  grantees.] — A.,  hav- 
ing demised    land  to   a  tenant  for   years, 
mortgaged   it,  and  afterwards  assigned   his 
equity  of  redemption  to  the  defendant.     The 
defendant  paid  oft  the  incumbrance,  but,  be- 
fore a  transfer  was  executed,  distrained  in  the 
name  of  the  mortgagee  for  rent  in  arrear: — 
Hold,  timt  ho  had  the  same  implied  authority 
to  do  so  as  a  mortgagor  in  possession.     Sn^l 
V.  FineK   13  C.  B.,  N.  S.  651;  9  Jur.,  N.  S. 
833;  82  L.  J.,  0.  P.  117;  7  L.  T.,  N.  S.  747. 
If  a  mortgagor  of  lands,  who  retains  only 
an  equity  of  redemption,  leases  by  deed,  and 
afterwards  assigns  his  interest  in  the  land  by 
words  large  enough  to  convey  a  legal  estate, 
the  assignee  may,  as  assignee  of  the  reversion, 
sue  the  tenant  for  waste  in  breach  of  the 
covenaDt  in  the  lease,  for  the  tenant  is  estop- 
ped from  denying  that  his  lessor  had  a  legal 
reversion  capable  of  being  assigned.    jCfuth- 
lertwn  v.  Irving^  4  H.  <&  N.  742;  5  Jur.,  N. 
S.  740;  28  L.  J.,  Esch.  800;  affirmed  ou  ap- 
l>cal.  0  II.  &  N.  135;  0  Jur.,  N.  8.  1211;  29 
Ti.  J.,  Exch.  485;  8  W.  U.  704;  3  L.  T.,  N. 
8. 33o— Exch.  Cliam. 

The  assignee  of  a  mortgagor  who  has  let  a 
tenant  iuto  possession  after  the  mortage  can 
sue  such  tenant  for  use  and  occupation,  not- 
witiistanding  notice  from  the  mortgagee  to 
P'\y  rent.  Hichman  v.  Machin^  4  H.  f&  N. 
716;  5  Jur.,  N.  S.  570;  28  L.  J.,  Excli.  310. 

As  to  rigiit  of  redemption,  in  general, — see 
this  title,  VI.,  3. 

UabiUty  of  mortgagee  Joining  to  pass 
legal  estate.] — A  mortgagee  joining  for  the 
sake  of  passing  the  legal  estate  only  is  to  bo 
held  as  strictly  to  his  covenants  as  any  other 


covenantor.     Clifford  y:  Jlcarey  80  L.  T.,  N. 
8.  40o ;  22  W.  R.  828— C.  P. 

V.  PmomTT  OF  OR  Bbtwebn  Mohtgaobs; 
Tacking;   Consolidatiok. 

1.  Prioritj/,  in  Oenercd, 

Between  di£Ferent  mortgages,  and  between 
mortgages  and  otber  liens,  charges  and  in- 
oumbranoea,  generally.] — A  first  mortgage  of 
real  estate  was  made  to  A.  in  fee.  A  second 
mortgage  was  then  made  to  B.  of  the  same 
estate,  together  with  other  real  estate,  by 
release  and  conveyance  of  the  respective 
premises  to  C,  as  a  trnstee  for  B.,  with  power 
for  sale.  B.  afterwards  advanced  a  further 
sum  to  the  mortgagor  on  the  security  of  the 
same  estat<*s,  but  gave  no  notice  of  the  ad- 
vances to  C.  or  A.  Subsequently  C.  (after 
inquiry  of  A.  whether  he  had  notice  of  any 
incumbrance  other  than  his  own,  and  that  of 
which  C.  was  trustee  for  B.)  advanced  a 
further  sum  to  the  mortgagor  on  the  same 
secunty,  and  gave  notice  of  his  mortgage  to 
A. : — Held,  that  the  several  mortgages  took 
effect  with  regard  to  the  different  estates, 
according  to  the  «)rder  of  time  at  which  they 
were  respectively  created,  and  that  their  prior- 
ities were  not  affected  by  the  giving  or  the 
omitting  to  give  notice  to  the  party  in  whom 
the  legal  estate  was  vested.  Wilmot  v.  Pibe^ 
5  Hare,  14. 

By  an  act  for  building  a  bridge,  the  com- 
missioners were  empowered  to  raise  money  by 
mortgage,  and  to  c:)nvey,  as  a  security,  **the 
bridge  and  the  toll-houses,  and  all  the  tolls, 
and  all  right,  title  and  interest  to  the  same,'* 
according  to  a  form  contained  in  the  act,  to 
hold  till  the  money  borrowed,  with  interest, 
should  be  paid  and  satisfied.  The  act  con- 
tained no  clause  as  to  ejectment.  To  an 
ejectment  brought  against  the  clerk  of  the 
commissioners  by  one  who  was  not  the  first 
mortgagee,  to  recover  possession  of  the 
bridge,  toll -houses  and  tolls: — Held,  that  the 
commissioners  were  estopped  by  their  own 
deed  from  putting  in  a  prior  subsisting  mort- 
gage to  defeat  the  ejectment,  by  showing  that 
all  the  legal  estate  had  passed  to  the  prior 
mortgagee;  and  this,  notwithstanding  that, 
ns  commissioners,  they  were  not  acting  for 
their  own  benefit,  but  in  a  public  capacity. 
JDoe  d.  Levi/  v.  Ilorne,  3  G.  &  D.  239;  8  Q.  B. 
757;  7  Jur.  38;  12  L.  J.,  Q.  B.  72. 

A  mortgrigor  induced  his  second  mortgagee 
to  release  tiie  mortgaged  estate  in  considera- 
tion of  the  substitution  of  other  securities; 
and  then  created  a  third  mortf^age  on  the 
estate  so  released.  Afterwards  he  cr&ited  a 
fourth  mortgage  on  the  estate.  This  mort- 
gage was  made  with  the  concurrence  of  the 
third  mortgagees,  who  joined  to  postpone 
their  security,  and  who  received  part  of  the 
money  raised  on  the  security  of  the  fourth 
mortgage  in  part  discharge  of  the  moneys 
due  to  them  upon  their  own  security.  The 
mortj^gor  afterwards  died,  and  it  was  foi 
the  tirst  time  discovered  that  t!)c  securities 
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»iib9tituted  in  tlio  hands  of  the  second  mort- 
gagee, aod  which  were  the  consideration  for 
the  release  executed  by  him.  were  forj^eries. 
The  fourth  mortgagees  sold  the  mortgaged 
estate,  aixl  after  paying  off  the  first  mortgage 
retained  the  surplus  in  part  discharge  of  the 
moneys  due  to  them  on  their  security.  The 
net  vulue  <:f  the  estate  after  payment  off  of 
the  first  mortgage  having  been  thus  ascer- 
tained, the  second  mortgagee  filed  a  bill 
against  the  third  mortgagees  socking  to  re- 
cover the  amount  of  that  net  value  from 
them,  they  having  received,  ns  already  men- 
ticmed,  part  of  the  moneys  raised  on  the  se- 
curity of  the  fourth  mnrtgiigo  to  an  amount 
exceeding  the  net  value  of  the  estate: — Held, 
that  he  was  not  entitled  to  such  relief.  Eyre 
V.  BurmetUTy  4  De  G.,  J.  &  8.  435. 

A.,  first  mortgagee,  after  an  order  for  fore- 
cldsure  against  the  mortgagor,  purchased 
from  C,  the  trustee  in  bankruptcy  of  his 
mortgagor,  the  equity  of  redemption  in  the 
mortgaged  premises.  N.  was  a  second  mort- 
ffagce  of  the  same,  besides  other  property. 
The  deed  of  assignment  contained  recitals 
that  C.  had  agreed  to  sell  to  A.,  subject  to 
the  claim  of  K,  at  the  price  of  1,400^..  and 
that  1,380/.,  the  first  mortgage  debt,  should 
be  retained  by  A.  out  of  the  purchase- 
money,  and  it  was  thereby  witnesned  that, 
in  consideration  of  the  sum  of  I.08O/.,  so  re- 
tained, in  full  satisfaction  of  the  mortgage 
debt  of  1,380/.,  which  sum  A.  did  therel>y 
declare  to  be  fully  satisficil,  and  also  in 
consideration  of  20/.  paid  to  C.  by  A.,  the 
receipt  whereof  making,  witli  the  1,380/.  so 
retained,  the  purchase-money  of  1,400/.,  he, 
C,  did  grant,  bargain,  <&c.  all  tiiose  heredita- 
ments, .  .  .  subject  to  the  claim  of  N. : 
— Held,  that  upon  the  deed  itself  there  was  no 
intention  shown  on  the  part  of  the  first  mort- 
gagee to  post|)one  his  own  mortgage  debt. 
Adams  v.  Angell,  25  W.  R.  130— V.  0.  U. 

When  a  purchase  deed,  contained  a  recital 
that  the  purchase-money  had  been  paid  or 
accounted  for,  but  there  was  uo  receipt  for 
the  purchase-money  on  the  buck  of  the  deed: 
— Held,  that  the  vendor,  in  resi^ct  of  his  lien 
for  unpaid  purchase-money,  was  entitled  to 
priority  over  a  mortgagee  of  the  purchaser. 
Jhwen  V.  Cobby  10  W.  U.  OU—L.  J. ;  S.  C, 
18  W.  R.  OH— V.  C.  M. 

A  publican  on  commencing  business  exe- 
cuted a  mortgage  of  his  public-liouso  to  a 
brewer  to  secure  a  sum  then  due  and  further 
advances,  which  were  not  to  exceed  a  specified 
anaount.  On  the  same  day  the  publican 
charged  the  same  property  with  the  i)aymcnt 
of  a  sum  due  to  a  distiller,  subject  only  to 
the  security  already  given  by  him  to  the 
brewer: — Held,  that  the  distiller's  eliarge  was 
entitled  to  priority  over  further  advances 
made  by  the  brewer,  after  notice  of  tho  dis- 
tiller's charge;  notwithstanding  an  alleged 
custom  of  tlic  trade  of  brewers  and  distillerato 
the  contrary.  Menzies  v.  Lightfoot^  24  L.  T.. 
N.  S.  O'jS;  10  W.  R.  578;  11  L.  R.,  Eq.  450; 
40  L.  J.,  Chanc.  501— R. 

By  -i  mniriagu  soltlcmint,  rxecuttd  in  1834, 


I  trust  funds  were  vcfttcd  in  three  trosteo^  fcr 
the  wife  for  her  life,  without  poirer  of  «»- 
ticipataon,  and  (in  the  event,  wtiicb  baiiptBeiQ 
as  she  should  by  deed  or  will  appaiiH.  M 
1843,  the  husband  joined  with  Idm  wife  m 
appointing  part  of  the  trust  funds  to  ■ecae  a 
debt  liue  from  liim.to  D.,  and  noticse  «l  tfait 
appointment  was  given  to  tiMs  t^nro  thei  sar 
viving  trustees  of  tlie  settlement.  Is  164^ 
the  then  surviving  trustee  of  it 
from  the  tnists.  and  three  new 
pointed .  The  two  survivors  of  those  t 
and  afterwards  the  sole  survivor  oi 
joined  with  the  wife  in  various  dealinf^ 
the  trust  funds.  In  18G7,  the  wife  appoiiittd 
a  iK>rtion  of  the  funds  to  the  srtle 
trustee  of  the  settlement,  by  way  of  in 
to  him,  and  the  estate  of  the  other  t 
who  had  dealt  with  the  funds  at  lier  r 
There  were  other  sul»soquent  dealings 
the  funds.  Bills  were  filed  to  administrr  tkf 
trusts  of  the  settlement,  and  asoertui  tki 
priorities  of  the  various  in cumbrancera.  T^ 
sole  surviving  trustee  of  the  scttlcmcotaZ/e;^ 
that  he  had  had  no  notice  of  the  appointBcift 
of  1843:— Held,  thnt  the  appointees  nndff 
that  deed  were  entitled  in  priority  to  aUotte 
incunibranccra  on  the  funds.  Pkipp*  t.  Im»- 
grove.  Prober  v.  Phipps,  42  L.  J.,  Cbaaa  fS6; 
21  AV.  R.  500. 

Held,  also,  on  the  facts  that  there  was  M 
ground  for  making  the  sob*  surviving  tnisl»fl^ 
the  settlement  liadlc  for  a  bre:ich  of  trust  A. 

In  cases  of  equitable  mortgages,  genei^^l 
— An  ei]nitable  mortgagee  of  hmds  is  cn'itkd 
in  equity  to  enforce  his  charge  in  priority  to 
a  creditor  of  the  mortgagor,  who,  witlKWt 
notice  of  the  equitable  mortgage,  lias,  subse- 
quently thereto,  recovered  judgment  again* 
tho  mortgagor,  and  obtained  actual  possc«J<w 
of  the  lands  by  an  elegit  and  an  attoruiDcnt 
of  the  tenants.  Whitvcortk  v.  Gaugaihy  IPh. 
728;  10  Jur.  531;  15  L.  J.,  Chanc.  4C3. 

A.,  in  whom  a  lease  was  vested,  dqjoalcd 
it  with  his  bankers  by  way  of  equital»lc  raortr 
gage.  The  bankcra  afterwards  received  notice 
(as  the  fact  was)  that  he  was  a  mere  tnirtee 
of  the  leasehold,  but  they  subsequently  ob- 
tained from  him  a  formal  mortg:^  of  tbe 
legal  estate: — Ileld,  that  the  ccstubqnetn^ 
had  priority  over  the  bankers.  BaiBif^' 
M'Kewan^  35  Beav.  177.  . 

A  vendor  conveyed  without  receiring  hb 
purchase-money ;  tho  receipt  of  it  wasindonsei 
on  the  deed,  and  the  title-deeds  dclifcrcd  to 
the  purchaser.  Tbe  purchaser  then  made  t 
mortgage  by  deposit,  and  absconded:— Hclf 
as  between  the  vtndor's  lien  for  his  unpaid 
purchase-money  and  the  right  of  thcmor^- 
gee,  that  the  possession  of  the  title-deeds  aw 
llw  fact  of  the  indorsement  of  the  receipt  oa 
the  deed  gave  the  mortgagee  the  be^ 
equity.  Ilice  v.  liice,  2  Drcw.  73;  23  L  J-i 
Chanc.  280. 

P.,  having  a  term  of  yesirs  in  alK)U9e,BW« 
a  mortgage  tiicreof  to  M.  by  w*ay  of  under- 
lease, retaining  in  himself  a  reversion  of  two 
days.  II«»  subsequently  made  an  cqnitilw 
niortiriire  l»v  wav  of  written  nirm«>T«M8iB  1® 
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iignin  made  a  third  mortgage  to  S., 
gned  to  8.  the  original  term,  includ- 
reYcrsion  of  two  dnj's.  S.  bad  no 
of  the  equitable  mortgage  to  P.,  and 
«  V.  C,  held,  that  the  equities  being 
8.  had  a  legal  estate  by  virtue  of  the 
it  to  him  of  the  orifirinul  term,  and 
rcrsion  of  two  days,  which  entitled  him 
ority  over  P.  On  appeal,  the  Lords 
expressed  tliemsclves  not  prepared  to 
this  view,  and  therefore  desired  a 
question  of  fact  to  bo  argued ;  but  the 
as  compromised  before  any  judgment 
given.  UtMsdl  Boad  Purehase  Moneyii^ 
40  L.  J.,  Chanc.  678;  13  L.  li.,  £q. 
19  W.  R.  620,  700;    23  L.  T.,  N.  8. 


equitable  deposit,  witli  memorandum  of 

cUav^o  by  a  devij>ee,  is  an  alienation  which 

pro  tanto  prevents  a  creditor  of  the  testitor 

irom  subsequently  obtaining  a  cliarge  on  the 

estsLto  as  assets  under  8  <&  4  Will.'  4,  c.   104. 

.British  MuttuU  Jnife$tment  Company  v.  Smarts 

lO  L..  R.,  Ch.  567;  44  L.  J.,  Chanc.  095;  2H 

^W.    Ti.  800;  83  L.  T.,  N.  8.  840;  reversing 

the  decision  of  Hall,  V.  C,  23  W.  R.  724. 

l^hen  a  person  seized  in  trust  for  himself 
and.  another  in  common  in  fee  retains  the 
entire  rents,  the  debt  arising  in  favor  of  tlie 
CO -tenant  will  not  be  charged  on  the  trustee^s 
beneficial  interest  as  against  a  purchaser  with- 
out notice  from  him.    Ih, 

Scmble,  that  an  equitable  mortgage  by 
deposit  of  title-deeds  made  by  an  heir-at-law 
or  a  devisee  of  a  legal  estate  would  be  good 
as  against  creditors  of  the  ancestor  or  testator 
who  had  not  obtained  any  judgment  or 
decree  bindincir  the  land  before  the  mortgage 
was  made.    lb. 

2.  Notice  of  Prior  Tneumbranee  ;  Effect  of  Neg- 
Ugence^  Laches^  Frauds  d-c. 

SfiiBct  d  notice  to  postpone  or  invalidate 
priority  I  what  amounts  to  notice,  or  con- 
■tmotive  notice;  and  who  chargeable  with 
notice.] — A  party  taking  an  equitable  mort- 
gage, with  notice  of  a  prior  equitable  mort- 
gage, cannot,  by  assignment  to  another  with- 
out notice,  give  him  a  better  title.  Ford  v. 
WhiU,  10  Bcav.  120. 

A  second  incumbrancer  of  an  equitable 
interest,  by  giving  notice  of  his  incumbrance 
to  the  trustees  in  whom  is  vested  the  legal 
estate,  obtains  priority  over  a  previous  incum- 
brancer who  has  not  ^ven  such  notice.  Fos* 
ter  V.  CodsereU,  8  0.  &  F.  456. 

If  a  subsequent  purchaser  or  a  mortgagee 
has  notice  of  a  former  purchase  or  incum- 
brance, he  shall  not  avail  hinfself  of  an 
ossigntacnt  of  an  old  outstanding  term  prior 
to  both,  in  order  to  get  a  preference.  Wil' 
bughby  v.  WUltmghby,  1  T.  R.  763. 

But  if  ho  had  no  notice  of  such  prior  pur- 
chase or  incumbrance,  and,  having  t4io  first 
and  best  right  to  call  for  the  legal  estate,  gets 
an  assignment  of  it,  a  court  of  equity  will  not 
deprive  idm  of  his  advnntofi^o.  lb, 
A  mortgagee  uf  Icaschuld  property  lent  the 


lease  to  the  mortgagor  for  the  piirposo  of 
raising  money  upon  it,  but  »t  the  snmc  time 
told  the  mortgagor  to  inform  the  person  from 
whom  he  proposed  to  borrow  the  money  that 
he  hnd  a  prior  charge.  Tlie  mortgagor  bor- 
rowed money  from  his  bankers  upon  the 
security  of  a  de|>osit  of  the  lease  without 
giving  them  notice  of  the  mortgage: — Held, 
that  the  mortgage  must  be  postponed  to  that 
of  the  bnnkera.  Briggs  v.  Jonee^  10  L.  R, 
Eq.  02;  22  L.  T.,  N.  8.  213— R. 

A  first  mortgagee  for  present  and  future 
advances  is  not,  as  ngninst  a  second  mort- 
gagee, entitled  to  priority  in  respect  of  ad- 
vances made  l>y  him  after  notice  of  the  second 
mortgage.  Uopkinton  v.  Jioit,  0  H.  L.  Cas. 
514;  84  L.  J.,  Oiianc.  408. 

Transferees  of  mortgagees  in  fee  were  rep- 
resented in  the  transaction  by  their  ordinary 
solicitors,  who  delegated  to  another  solicitor, 
who  was  the  solicitor  of  one  of  the  mortga- 
gors, the  duty  of  obtaining  the  execution  of 
the  transfer  by  the  mortgagors.  Tlie  second 
solicitor  had,  at  the  (Lite  of  the  transfer, 
notice  of  the  existence  of  a  jndgment  debt 
against  the  mortgagors  subsequent  in  point 
of  date  to  the  securities  transferred,  but  did 
not  disclose  ttio  fact  to  the  transferees.  The 
transferees  afterwards  made  a  further  advance 
to  the  mortgagors  without  actual  notice  of 
the  judgment  debt: — Held,  tiiat  the  second 
solicitor  was  not  the  solicitor  of  the  trausferees 
in  the  matter  of  the  transfer,  so  as  to  require 
the  application  of  the  doctrine  of  constructive 
notice.  "  Wyllie  v.  PoUen^  8  De  G.,  J.  &  8. 
590. 

Scmble,  that  if  he  had  been,  the  transferees 
would  not  have  bcf  n  affected  with  constructive 
notice  of  the  judgment  debt,  the  fact  of  its 
existence  being  immaterial  to  the  matter  of 
the  transfer,  and  the  solicitor  consequently 
under  no  obligation  to  disclose  it.    lb. 

The  doctrine  of  constraetive  notice  should 
not  be  extended.    Jb. 

The  plaintiff,  in  1865,  entered  into  partner- 
ship with  L.,  the  terms  being  that  L.  should 
bring  in  as  capital,  the  business  premises,  to 
betaken  at  a  valuation,  and  so  much  money 
as  might  be  required  to  make  up  6,0002.,  and 
that  tiie  plaintijS  should  bring  in  6,0002.  and 
pay  a  premium  to  L.  C.  acted  as  solicitor 
for  L.  in  this  transaction,  and  furnished  the 
valuer  with  the  particulars  of  his  interest  in 
the  business  premises.  Four  years  afterwards 
L.  became  bankrupt,  having  drawn  all  his 
capital  out  of  the  partnership,  and  being  in 
debt  to  it  at  the  timp ;  and  0.  then  informed 
the  plaintiff  that  he  and  his  brother  held  a 
mortgage  on  L.'s  interest  in  the  business 
premises  for  8502.,  the  sum  advanced  being 
trust  money.  This  mortgage  had  been 
created  before  tlie  |)artnersbip  was  agreed 
upon,  and  neither  U.  nor  L.  liad  ever  men- 
tioned it  to  the  plaintiff,  nor  was  it  noticed  in 
the  particalnrs  furnished  to  the  valuer,  and  the 
interest  had  been  paid  upon  it  by  L.  in  cash, 
or  by  checks  on  his  private  account: — Held, 
tliat  C.  was  hound  to  make  good  to  the 
plaintiff  the  amount  of  the  mortgage  and  any 
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interest  which  he  m\^t  hav«  to  pay  on  it, 
nnd  (hut  he  must  pny  the  costs  oi  the  suit. 
SUrry  e.  CanUa^  40  L.  J.,  CUanc.  695;  25  L. 
T.,  N.  8.  10;  10  W.  R.  064— R. 

The  trastees  of  a  settlement  advanced  the 
trust  money  on  the  security  of  real  property 
which  was  conveyed  to  them  by  the  mort- 
gsgnr,  the  mortgage  deed  noticing  the  trust. 
Tlie  sarviviug  trustee  of  the  settlement 
afterwards  reconveycd  part  of  the  fH'operty  to 
the  mortgagor  on  payment  of  part  of  the 
mortgage  money,  wliich  ho  appropriated. 
The  mortgagor  then  conveyed  that  part  of 
the  properly  to  now  mortg:igoes,  conceal- 
ing, with  the  connivance  of  the  trustee,  both 
the  prior  mortgage  and  the  rccouveyance, 
Wheu  the  fmud  wns  discovered,  the  cestuis 
qui)  trust  under  the  scttlenu^nt  filed  a  bill 
against  the  new  mortgagees,  claiming  priority : 
— Held,  that  the  court  would  not  interfere  to 
take  away  the  legal  estate  which  ptisscd  to 
the  new  mortgagees  under  the  reconveyance. 
POeher  v.  Bawling.  7  L.  R.,  Ch.  2o0;  41  L. 
J.,  Chanc.  485;  20  W.  R.  281;  25  L.  T.,  N. 
8.  921;  reversing  3.  C,  11  L.  R.,  £q.  53;  23 
L.  T.,  N.  8.  756. 

The  trustees  of  a  settlement  advanced  the 
trust  money  on  the  security  of  real  property 
which  was  conveyed  to  them  by  the  mortgagor, 
the  mortgage  deed  noticing  the  trust.  The  sur- 
viving trustee  afterwards  induced  the  mort- 
gagor to  execute  a  deed  by  wliich  the  mort- 
gaged property  purported  to  be  conveyed  to 
tiie  trustee  as  on  a  purchase  by  him,  though 
no  money  in  fact  passed.  The  trustee  then, 
concealing  the  piior  mortgage,  aud  showing 
title  under  the  pretended  purciiaso  deed, 
conveyed  the  pro|)erty  to  a  mortgagee  without 
notice: — Held,  that  the  coui-t  would  not 
interfere  to  take  away  the  legal  estate  from 
the  mortgagee.     lb, 

0.  and  B.,  tenants  in  common  in  fee,  in 
equal  shares,  of  a  messuage  and  promises,  en- 
tered into  partnership,  and  it  was  agreed  by 
the  articles  that  this  property  slionld  be  part- 
nership assets;  and  it  became  the  place  where 
the  business  of  the  firm  was  carried  on. 
After  this  B.  made  a  le^l  mortgage  in  fee  of 
one  moiety  to  secure  his  private  debt  to  a 
person  who  knew  that  the  property  was  the 
place  of  business  of  the  firm.  Some  years 
afterwards,  B.  absconded,  and  C.  was  obliged 
to  pay  the  debts  of  the  firm,  all  of  which  had 
been  contracted  since  the  mortgage,  and  a 
large  balance  thus  became  due  to  him : — Held, 
that  na  the  mortgagee,  when  he  took  his  se- 
curity, knew  tiiat  the  firm  was  in  possession 
of  the  property,  he  had  constructive  notice 
of  the  title  of  the  partnership,  and  that  his 
claim  must  be  postponed  to  that  of  C.  and 
that  the  circumstance  of  the  debts  paid  by 
O.  having  been  incurred  since  the  mortgage 
did  not  nnect  the  case.  Catander  v.  Buiteel^ 
9  L.  R.,  Ch.  79;  20  L.  T.,  N.  8.  710;  22  W. 
R.  177;  43  L.  J.,  Chnnc.  870;  reversing  the 
decision  of  Wickens,  V.  C,  21  W.  R.  647; 
28  L.  T.,  N.  8.  020. 

The  owner  of   real  estate  deposited   tlie 
title-deeds  with  his  bankers  to  secure  the 


balance  of  his  account  current,  aad  extuM 
a  memorandum  whereby  lie  ngreed,  at  thnr 
request,  to  execute  any  deed  or  deeds  am* 
sary  for  legally  carrying'  oat  the  amriti. 
Afterwards,  being  abcMit  to  be  iiMiiidi.  be 
agreed  to  settle  the  property.  Tw»  dtyi 
before  the  marriage  the  solicitor  of  the » 
tended  wife,  having  only  then  received  in- 
structions to  prepare  articles  of  settlcoo^ 
inquired  of  the  owner  whctJier  lie  had  ibe 
title-deeds  in  his  possession  uninenmlnal; 
he  replied  that  he  hod,  but  that  tbcy  wcr  it 
bis  bankers.  The  solicitor  nuide  no  fortha 
inquiry,  and  prepared  articles  of  aettleoKB^ 
which  were  executed.  After  the  uuiiiige 
the  husband  conveyed  the  property  to  tie 
trustee  of  the  articles  upon  the  tnists  tbenk 
contained,  being  for  the  benefit  of  tlie  wik 
and  issue  of  the  marriage.  A.  suit  was  afte^ 
wards  instituted  by  the  bankers  for  Ion- 
closure;  and  the  wife  claimed  to  be  a  po- 
chaser  for  value  without  notice : — ^Hcld,  tint 
the  solicitor  had  not  made  sufficient  inqoiiT, 
and  that  the  wife  must  bo  taken  to  have  hai 
oonstructive  notice  of  the  mort^.i^^.  Ma- 
field  V.  Burtan.n  L.  R,  Eq.  15 — It. 

Held,  also,  that  the  husband,  having  coe- 
tracted  to  execute  a  legal  mortage  to  hm 
baukers,  could  not  deprive  tlicni  of  pnoritf 
by  conveying  the  property  to  a  \yAtiy  wilfc 
%vhom  he  had  entered  into  a  subsequent  oofr- 
tract  for  value,  even  although  such  party  m 
u  purchaser  without  notice.     Jh, 

A  solicitor  roortg:iged  proiH?rty  A-  to  a 
client,  retaining  the  deeds  in  his  own  paa» 
sion.     lie  then   fmudulciitiy  deposited  tbs 
deeds  by  way  of  equitublc  mortgage  witb 
another  person,  and  on  the  same  day  exccattd 
a  demise  of  proiMjrty  B.  by  way  of  fnrtte 
securing  the  sum  due  to  his  client  on  property 
A.    The  demise  waa  never  communicated  to 
the  client,  but  remained  in   the  solicitor^ 
possession  until  his  death.     Some  years  af/er 
ttie  execution  of  the  demise  the  solicitor  ex- 
ecuted a  legal  mortgage  in  foe  of  pn^peity  B* 
to  a  third  set  of  mortgagees: — ^Ueld,  that  tfte 
demise  <\{  property  B.  was  voluntary,  and  vtf 
avoided  under  27  Eliz.  c.  4,  by  the  suhscqoeot 
mortgage  in  fee.     DarJxr^   In  re,  Jai^  ▼• 
Byffott,  Bygott  v.  Ildlard,  23  W.  XL  944;  44 
L.  J.,  Chanc.  487— U. 

Held,  nlso,  th:it  the  first  mortgages  of 
property  A.  had  no  constructive  notice  of  the 
demise  by  reason  of  the  fact  that  tl>e  pcrsoi 
making  it  was  his  solicitor;  and  that,  evet 
if  ho  had  constructive  notice,  such  notice 
would  not  alter  the  voluntary  character  of  tto 
demise,  inasmuch  as  notice  must  be  acted 
upon  before  consideration  can  arise  out  of  it 
Ih. 

W.,  the  acting  trustee  of  a  nnarriago  8eltl^ 
ment,  advanced  2,000/.,  pa>€  <if  the  tnist 
funds,  ufion  mortgage  of  real  estate,  of  which 
he  took  a  conveyance  to  liimficlf  and  his  ah 
trustce,  and  obtained  possession  of  the  tide> 
deeds.  C. ,  the  mortgagor,  was  a  client  of  W.t 
who  was  a  solicitor.  Afterwanls  W.  fruid- 
ulcntly  handed  over  all  the  deeds  to  C.  C 
suppressed  the  mortgage  deeds,  and  dqposited 
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t,  in  March,  16G5,  with  a  bank  to  secaro 
c^\irTcnt  account  Tbo  manager  of  the 
requiring  a  certificate  of  title,  C.  rc- 
liim  to  W.,  who  signed  a  ccrtific<itc, 
a  t.li.c  nianager^s  handwriting,  at  the  foot  of 
k&^  n[iciiiorandum  of  deposit;  **  I  hereby  certify 
\iflL^  Jkir.  C.  has  a  good  title  to  the  above 
properties;'*  for  which  the  bank  paid  him  a 
In  18G8  W.  became  bankrupt,  where- 
the  fact  of  the  deposit  with  the  bank 
<liscoverod  by  the  co-trustee  and  the 
beneficiaries;  and  the  bank  was  informed  of 
tbo  trustees'  claim.  In  1800  C.  died,  and  the 
mortffuffe   deeds   could  not  bo    found.     In 


died.    On  a  bill  by  the  bencticiarics 

ai»<l  surviving  trustee  of  the  settlement  against 

the     bank,   praying   for  a  declarotion    that 

tliey  ^erc  first  mortgagees,  and  for  delivery  up 

of  the  title-deeds: — Meld,  that  by  reason  of  t lie 

fraud,  of  W.  notice  of  the  first  mortgage  could 

not  bo  imputed  through  him  to  the  bnnk, 

and  that  the  bank  was  a  mortgagee  for  value 

'vrithoQt  notice  of  the  prior  mortgage ;  and  a 

decree  was  made  against  the  bank  for  fore- 

elosare  simply,  without  any  order  for  delivery 

np  of  the  title-deeds.     Waldp  v.  Orai/,  20  L. 

R.,  Eq,  238;  44  L.  J.,  Clianc.  894;  82  L.  T., 

K.  8.  531 ;  23  W.  R.  670— V.  0.  B. 

Held,  also,  that  drafts  produced  from  the 
proper  custody  and  bearing  indorsement  in  the 
handwriting  of  W.,  showing  that  the  deeds 
"Were  engrossed  from  them,  and  were  duly  ex- 
ecQtcd  and  stamped,  and  the  diary  of  a  de- 
ceased clerk,  containing  entries  in  his  hand- 
nvriting,  mtide  in  the  regular  course  of  his  busi* 
ne8S,ancl  showing  (hat he  had  drawn  the  drafts, 
and  had  attended  the  execution  and  stamping 
of  the  deeds,  were  (^ood  secondary  evidence  of 
the  mortjrages.     lb, 

^hcn  money  is  lent  on  an  equitable  mort- 
gage without  notice  of  a  prior  equitable 
agreement,  the  lender  gains  no  priority  over 
the  owner  of  the  prior  equitable  interest  by 
getting  in  tbo  legal  estate  after  he  has  had 
notice  that  his  mortgagor  has  made  himself  a 
trustee  for  the  owner  of  the  prior  cqnity. 
Mum/ord  v.  StohwoMer,  iS  L,  R,  Eq.  550;  22 
W.  R.  833;  48  L.  J.,  Ohanc.  094;  30  L.  T., 
N.  8.  859— R. 

A  builder  entered  ^'^  :o  a  building  agreement 
under  which  leases  of  plots  of  land  were  to  he 
granted  on  completion  of  houses  on  them.  He 
built  a  house  on  one  plot,  and  verbnlly  agreed 
on  getting  his  lease  to  grant  an  under-lease  to 
M..  who  gave  valuable  consideration  for  the 
under-lease,   and    entered    intp    possession. 
Subsequently  the  builder,  without  the  knowl- 
cd^  of  M.,  obtained  a  lease  of  the  house, 
and  deposited  it  with  the  defendant  to  secure 
an  advance  made  without  notice  of  M.*s  title.  ' 
After  this  the  builder,  as  agent  for  the  plaint- 
iff (who  claimed  under  M.*s  will),  let  the 
house  to  a  tenant.     Subsequently  the  builder 
gnntiHl  to  the  defendant  a  legal  mortgage  to 
Hccurc  tlie  previous  advance.     The  suit  was 
in Ht it II ted  for  specific  performance    of   the 
ngreciuent  for  an  under-lease : — Held,  that  the 
tenancy   gave    the    defendant   constructive 
notice  at  tlie  time  of  taking  the  legal  mort-  | 


gage  that  the  builder  was  a  trustee  for  M., 
and  that  the  legal  estate  was  no  protection  to 
the  defendant  against  the  prior  equity;  and 
II  decree  was  made  for  specific  performance, 
but.  having  regard  to  the  negligence  of  H., 
without  costs.     lb. 

The  assignee  in  insolvency  of  a  person  en- 
titled to  a  reversionary  fund  vested  in  trustees, 
one  of  whom  at  the  time  of  the  insolvency 
had  notice  of  a  prior  assignment,  is  affected 
with  notice  of  the  assignment,  so  that  if  he 
dchi}'3  making  inquiry  until,  through  changes 
in  the  body  of  trustees,  none  remain  who  have 
notice  of  the  assignment,  •  want  of  actual 
notice  and  circum»runces  of  subsequent  dili- 
gcufc  on  his  part  will  not  entitle  him  to  the 
fund  as  n gainst  the  prior  assignee.  Bird  v. 
niijth,  Bird  V.  Bird,  24  W.  U.  856— V.  C.  H. 

A.,  being  entitled  to  a  reversionary  fund 
under  a  will  in  1844,  assigned  it  for  value  to 
C,  who  gave  notice  in  writing  of  the  assign- 
ment to  the  sole  trustee  of  the  will.  In  1848, 
C.  assigned  the  reversion  to  L.,  who  gave 
n<»ticc  of  his  assignment  to  H.  and  R.,  two  of 
the  then  tnistecs,  but  not  to  the  remaining 
trustee,  B.  In  1852,  A.  became  insolvent. 
The  official  assignee  in  whom  his  property 
vested  made  no  inquiry  of  cither  H.  or  of  R 
respecting  the  charges  on  the  fund,  and 
wjis  not  aware  of  the  assignment.  The  sur- 
vivor of  H.  andR.  died  in  1870.  The  fund 
being  administered  by  the  court,  and  liaving 
become  payable  in  1874,  an  order  was  made 
upon  au  nmdavit  by  B.  that  he  had  no  notice 
of  any  charge  except  the  insolvency,  and  in 
the  absence  of  L.,  who  had  no  notice  of  the 
proceedings,  directing  payment  to  the  official 
assignee: — Held,  that  the  original  priorities 
had  not  been  varied,  and  that  the  fund  be* 
longed  to  L.     lb. 

Priority  affaoted  or  postponed  by  negli- 
gence or  laches.) — In  order  to  postpone  an 
incumbrancer  prior  in  point  of  date  to  a  sub- 
sequent incumbrancer,  who  has  got  the  title- 
deeds,  the  latter  must  show  not  only  his  own 
possession,  but  that  the  former  was  guilty  pf 
gross  negligence  in  not  having  obtained  them, 
and  the  onus  is  on  the  subsequent  mortgagee 
to  show  this.  Oarter  v.  Corter^  3  Kay  &  J. 
017;  4  Jur.,  N.  8.  07;  27  L.  J.,  Chanc.  75. 
But  compare  PUcher  v.  JlawlinSy  7  L.  It.,  Ch. 
259:  41  L.  J.,  Chanc.  485;  25  L.  T.,  N.  S. 
021;  20  W.  R.  281;  Manoktan  v.  Braddell,  0 
Ir.  R.,  £q.  352,  801 ;  ami  see  Mumfurd  v. 
Stohwcu^ser,  23  W.  R.  833,  834;  18  L.  R.,  Eq. 
550;  43  L.  J.,  Chanc.  094;  30  L.  T.,  N.  S.  859. 

Making  no  inquiry  concerning  title-deeds  is 
gross  negligence.  But  whore  a  party  takes  a 
mortgage  of  an  undivided  rhare,  it  is  not 
gross  negligence  in  the  mortgagee  to  suffer 
the  deeds  to  remain  in  the  bands  of  the  mort- 
gagor as  the  agent  for  the  other  tenants  in 
common,     lb. 

A  solicitor  borrowed  money  from  a  client 
upon  a  mortgage  of  two  properties,  A.  and 
B.,  and  handed  over  to  him  a  quantity  of 
title-deeds  in  a  parcel  bearing  a  label  stating 
it  to  contain  the  deeds' relating  to  both  proper- 
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ties.  It,  in  fact,  contained  only  the  deeds 
relating  to  property  A.,  but  the  client,  rely- 
ing on  the  solicitor,  never  opened  it.  Shortly 
afterwards  ihe  sioliciior  sold  profK^rty  B.  to 
the  defendant,  wlio  completed  his  purchase 
without  any  notice  of  the  mortgage,  and, 
upon  completion,  the  title-deeds  were  handed 
over  to  him.  Several  years  afterwards  the 
solicitor  absconded,  nndthc  mortagee,  for  the 
first  time,  discovered  that  the  deeds  had  not 
been  delivered  to  him,  and  tliatthe  purchaser 
claimed  a  title  to  ihe  property:— Hold,  that 
the  mortgagee  had  not  been  guilty  of  such 
negligence  as  to  postpone  his  tide  to  that  of 
the  purchaser.  Hant  v.  Elmen^  2  Dc  G.,  F. 
&  J.  078;  30  L.  J.,  Chanc.  250. 

A  first  mortgagee  allowed  the  title-deeds 
to  remain  in  the  possession  of  tiie  mortgagor 
to  enable   him  to  give  another  limited  se- 
curity.    The   mortgagor   then   made  several 
mortgages  beyond  the  one  contemplated,  these 
mortgagees    having  no  notice    of    the  first 
mortgage: — Held,    that  the  first   mortgagee 
must  be  postponed  to  them,  and  that  notice 
of  the  first  charge  ought  to  have  been  in- 
dorsed on  the  purchased  deed.    Ilerrich  v.  AtU 
toood,  25  Beav.  205;  affirmed  on  appeal,  2  De  G. 
&  J.  21 ;  4  Jur.,  N.  8. 101 ;  27  L .  J.,  Chanc.  121. 
A.,  an  articled  clerk  to  B.,  a  solicitor,  and 
also  his  stepson,  lent  him  1,5002.,  on  the  pro- 
mise of  a  security  on  lands.   He  asked  for  the 
title-deeds,  but  omitted  to  require  possession 
of  them  before  advancing  the  money,  on  the 
mortgagee's   stating  he  siiould   have  them, 
but  could  not   immediately  lay  his    hands 
upon  them;  afterwards,   finding    the  mort- 
gagee embarrassed,  he  pressed  for  and  ob- 
tiiined    an    assignment.     The    property  was 
afterwards  found  to  be  under  equitable  mort- 
gage to  C :— Held,  that  B.'s  knowledge  did 
not  affect  A.  with  constructive  notice,  and  that 
the  circumstances  were  not  such  as  to  amount 
to  fraudulent  negligence  in  A.,  so  as  to  post- 
pone him  to  C.     Espm  v.  Penibertony  4  Drew. 
383;  5  Jur.,  N.  S.   55;  28  L.  J.,  Chanc.  808; 
affirmed  on  appeal,  5  Jur.,  N.  S.  157;  28  L. 
J.,.  Chanc.  811;  8  De  G.  &  J.  547. 

A  first  mortgagee  having  the  legal  title  is 
not  to  be  postponed  to  a  second,  merely  be- 
cause he  has  not  possessed  himself  of  the  title- 
deeds  of  the  estate;  he  can  only  be  postponed 
where  he  has  been  guilty  of  fraud  or  gross 
negligence.  Cdlyer  v.  FincJ^^  5  H.  L.  Cas. 
905;  3  Jur.,  N.  S.  25;  20  L.  J.,  Chanc.  65. 

A  mortgage  given  by  B.  in  1832  to  an 
insurance  company,  from  which  he  had  ob- 
tained a  loan  of  money,  recited  a  previous 
deed,  dated  in  1828,  executed  by  A.  and  B., 
for  the  settlement  of  certain  family  estates, 
and  for  the  payment  of  some  of  A.*s  debts, 
and  recited  that  in  that  deed  a  sum  of  3,2002. 
was  due  to  D..  as  trustee  for  an  infirmary,  on  a 
judgment  against  A.  and  B. ;  that  that  money, 
with  interest,  had  been  paid  off,  and  that  it 
was  intended  to  enter  satisfaction  on  that 
and  nil  other  jurlgments  affecting  the  mort- 
gaged Inn^ls.  There  were  separate  judgments, 
at  the  suit  of  D.,  against  A.  and  against  B., 
dated  in  1810  and  1812;  but  a  warrant  of 


attorney,   given  by  D.  in  1810, 
satisfaction  to  be  entered  oa  the  roll 
them.     There  was  no  judgment  agsiikst 
jointly  for  the  sum  stated  in  the 
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The  mortgagee  caused  sati^fuciioa  to   he 


tered  on  the  roll  :is  t<»  the  separate  jud 
of  i810  and  1812,  but  made  no  farLher 
quiries:— Held,  that  as  the  mortgage 
htul  recited  a  joint  judgment  for  a 
sum,  the  mortgagee  had  been  gcuiltj  <4. 
negligence  in  not  looking  farther  into  tfce 
matter,  and  must  therefore  be  taken  to  hai« 
had  a  proper  notice  of  the  unsatisfied  cl^a 
under  the  deed  of  1823.  Monition  t.  BrewwM^ 
7  H.  L.  Cas.  241. 

A  lady  lent  money  to  her  solicitor  vpemi 
deposit  of  title-deeds,  with  a  writttrn  bksc^ 
randum.  The  deeds  thus  deposited  did  aofc 
comprise,  the  hitcr  title-deeds,  imd  so  did  oai 
'show  that  the  depositor  had  an?  ]nt«-rc«t  m 
the  estate.  The  solicitor  afterwanls  depnsifeed 
the  remaining  deeds  with  his  bankers  to 
secure  the  balance  of  his  accoant: — HHd, 
that  the  hvdy  hod  not.  in  omitting  to  call  for 
the  other  deeds,  been  guilty  of  such  groa 
negligence  as  to  postpone  her  security  to  thjt 
of  the  bankers.  EoherU  v.  Croft,  ^  IhO.  Jk 
J.  1;  27  L.  J.,  Chaun.  220. 

An  equitable  mortgagee,  with  whom  «t» 
of  the  title-deeds  of  the  mortgaged  proper^, 
including  the  conveyance  to  the  mortgagor, 
were  de]K>sited,  filed  a  bill  to  establish  bis 
priority  over  a  subsequent  legal  mortgagee, 
whose  solicitor  had  omitted   to  examine  t 
parcel  which  was  given  to  him  previonslyto 
the  execution  of  the  mortgage  deed,  and  par- 
ported   to   contain   all   the    title-deeds,  but 
contained  only  the  earlier  deeds: — Held,  tlai 
there  was  not  such  willful  negligence  on  the 
part  of  the  solicitor  as  to  lix  the  legal  nmt- 
gagee  with  constructive  notice  of  the  prior 
charge,  so  as  to  entitle  the  equitable  moit- 
gagee  to  enforce  in  equity  his  priority  over 
the  legal  mortgagee.     Jiatdiffe  v.  Bmari, 
6  L.  R.,  Ch.  652;  40  L.  J.,  Chanc.  777;  W 
W.  R,  704;  aflirming  40  L.  J.,  Cbana  U7; 
24  L.  T.,  N.  S.  215;  10  W.  R.  840— R 

C,  a  second  mortgagee,  with  a  fiowcr  of 
sale,  was  fraudulently  induced  by  his  cootf- 
dential  solicitor  to  join  with  the  first  moft> 
gagee  in  executing  a  conveyance   upon  a 
pretended  sale  to  the  solicitor,  and  to  sign  s 
receipt  for  the  purchase-money ;  but  no  moo^ 
was  paid  to  him,  the  solicitor  rcpreeeotiiif 
that  It  was  a  mere  matter  of  form,  and  that 
the  mortgages  would  remain  as  before.    Tbe 
solicitor  afterwards  deposited  the  deeds  wkk 
C.    by  way  of  equitable  mortgage  :-^Hcld, 
that  tlie  second  mortgagee  having  byhisoeg- 
ligence  enabled  the  solicitor  tti  commit  tiia 
fraud,  C.'s  equit;d)lo  mortgage  was  entitled 
to  priority.      Hunter  v.  Walters  CurlUg  v. 
WnlUrs,  Darnell  v.  Hunter,  41   L-  J..  Chanc 
175;   7  L.  R.,  Ch.  7.>:   20  W.  R.  218;  25  L. 
T.,  N.  S.  705;  alfinning  S.  (7.,  11  L.B.,Bg. 
292:  24  L.  T.,  N.  S.  270— V.  C.  M. 

A  mortgagee  advancing  money  on  the  se* 
curity  of  a  considei*nJblc  estate,  und  omiUtsg 
to  investigate  the  title  to  a  particular  portion 
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of  it,,  will  not  be  affected  with  notice  of  equi- 
ties affecting  the  residue  of  the  estate,  which 
upon  such  invcstipration  he  might  possibly 
have  discovered.     76. 

The  owner  in  fee  of  a  farm  deposited  deeds 
of  conveyance  of  the  farm,  dated  1774,  by  way 
of  security  for  money  due,  writingat  the  same 
time  A  letter  which  stated  that  the  deeds 
were  the  title-deeds  of  the  farm,  and  were  to 
be  a  security.  He  afterwards  deposited  the 
subsequent  title-deeds  of  the  farm,  the  earliest 
being  dated  1787,  with  his  bankers,  by  way 
of  security  for  money  due  to  them;  the  title 
was  investigated  by  the  bankers,  and  they 
had  no  nolicu  of  the  prior  charge: — Held, 
that  the  letter  created  an  equitable  charge  on 
the  farm,  and  that,  under  the  circumstances, 
credit  must  be  taken  to  have  been  given  by 
the  owner  of  the  prior  charge  to  the  statement 
made  by  the  mortgagor,  that  the  deposited 
deeds  were  the  whole  of  the  title-deeds;  and 
that  the  owner  of  the  prior  charge  had  there- 
fore not  been  guilty  of  negligence  so  as  to 
deprive  herself  of  her  priority.  Dixon  v. 
MueJde9ton,  8  L.  R.,  Ch.  155 ;  42  L.  J.,  Chanc. 
210;  21  W.  R.  178;  27  L.  T.,  N.  S.  804.  See 
8,  a,  26  L.  T.,  N.  S.  753;  2(f  W.  R.  610 
— R. 

L.  having  deposited  the  title-deeds  of  an 
estate  with  his  bankers  to  secure  the  balance 
of  his  account,  and  having  signed  an  agree- 
ment to  execute  a  legal  mortgage  when  re- 
quired, afterwards  conveyed  tlie  legal  estate 
to  a  trustee  in  pursuance  of  articles  before 
marriage,  suppressing  the  fact  of  the  equi- 
table mortgage.  On  the  occasion  of  the 
articles  the  wife^s  solicitor  asked  L.  where 
the  title-deeds  were,  and  being  told  that  they 
were  at  his  bankers  for  safe  custody  made  no 
further  inquiry.  In  a  suit  for  foreclosure: — 
Held,  that  the  wife^s  defense  of  purchaser  for 
value  without  notice  was  displaced  by  this 
want  of  due  diligence  on  the  part  of  her 
solicitor.  Maxfield  v.  Burton^  22  W.  R.  148; 
29  L.  T.,  N.  S.  571— R. 

As  to  effect  of  fraud,  misrepresentation  or 
concealment  in  respect  of  prior  mortgages  or 
incumbrances, — sec  this  title,  I.,  6. 

3.  Begutration. 

BfliDOt  to  give  priority  \  and  what  mortgage* 
may  be  regLtered}  in  Middlesex  and  York- 
shire.]— A  memorandum  charging  a  leasehold 
estate  in  Middlesex  with  payment  of  a  sum 
of  money,  retains  its  priority  over  a  subse- 
quent mortgage,  duly  registered  imdcr  7 
Anne,  c.  20.  Wright  v.  Stanttjield^  5  Jur.,  N. 
8.  5;  27  L.  J.,  Chanc.  8;  28  L.  J.,  Chunc. 
183. 

A  second  mortgagee,  who  registers  his 
mortgage  in  Middlesex,  is  entitled  to  priority 
over  a  memorandum  of  further  charge  of 
prior  date  given  by  the  mortgagor  to  tlie  first 
mortgagee,  who  omitted  to  register  the  same 
in  Middlesex.  Hoore  v.  Culverhau»e,  6  Jur., 
N.  8.  115;  29  L.  J.,  Chanc.  419;  27  Bcav. 
089. 
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A  memorandum  not  under  seal,  accompany- 
ing a  deposit  l>y  way  of  equitable  mortgage 
of  deeds  relating  to  lands  in  31icldlesex,  re- 
quires registration.  lievc  v.  PennelU  33  L.  J., 
Chanc,  10;  2  H.  &  M.  170;  11  W.  R.  986;  9 
L,  T.,  N.  S.  285. 

According  to  the  memorandum  of  registra- 
tion indorsed  on  two  mnrtgsigc  securities  of 
different  dates,  brouglit  to  the  Middlesex  reg- 
istry, they  were  both  registered  on  the  same 
day  and  at  the  same  hour;  but  one  was  num- 
bered 764,  the  other  768:— Held,  that  the 
security  numbered  764  must  b3  regarded  as 
having  been  registered  first.     lb, 

A  devisee  of  lands,  within  the  limits  of  the 
^East  Riding  Registry  Act,  6  Anne,  c.  ^5, 
loses  his  priority  as  aguinst  a  subsequent 
registered  mortgagee  or  purchaser  for  value, 
unless  he  registers  a  memorial  of  the  will,  or 
a  memorial  of  the  impediment  which  prevents 
such  registration,  witiiin  six  months  of  the 
decease  of  the  devisor,  even  although  he  is 
ignorant  of  the  existence  of  the  will  until 
after  the  expiration  of  six  months.  Chadwieh 
v.  Turner,  \l  Jnr.,  N.  S.  333;  84 L.  J.,  Chanc. 
850;  84  Beav.  634;  affirmed,  35  L.  J.,  Chanc. 
849. 

Property  in  Middlesex  was  mortgaged  to 

..  and  afterwards  to  B.,  and  subsequently  to 
.,  with  notice  of  B.'s  incumbrance.  C. 
registered  before  B.,  and  afterwards  assigned 
to  D,,  who  had.no  notice  of  B.'s  mortgage: — 
Held,  that  the  interests  being  equitable,  D. 
had  no  pri(5rity  over  B.  Ford  v.  WliiU,  16 
Beav.  120. 

Where  B.  deposited  witli  C,  to  secure  ad- 
vances, the  title  deeds  relnting  to  leasehold 
property  in  Middlesex,  togetlier  with  a  memo- 
randum of  deposit  (which  was  never  regis- 
tered), and  afterwards  sub-demised  the 
property  to  D.  and  M.  by  an  indenture,  which 
was  duly  registered,  but  D.  and  M.,  on  taking 
such  demise,  neglected  to  inquire  after  or 
require  tlie  production  of  the  title-deeds: — 
Held,  that  they  were  l»ound  by  construc- 
tive notice  of  the  deposit  of  the  deeds 
with  C,  who  hud,  tlicreforo,  priority  over 
their  claim.  Wonnald  v.  Maiuandy  13  W. 
R  832;  12  L.  T.,  K  S.  535;  35  L.  J.,  Chanc, 
69.  But  see  Agra  Bank  v.  Barry ^  7  L.  R., 
H.  L.  Cas.  135. 

A  mortgagor  registered  with  an  indefeasible 
title  made  three  successive  mortgages,  all  of 
which  were  entered  on  the  register  of  incum- 
brances; the  first  mortgagee  sold  under  his 
power  of  sale,  and  conveyed  the  estate  to  a 
purchaser:— Ilcld,  that  the  purchaser  was  en- 
titled to  be  registered  with  an  indefeasible 
title,  altliough  tlie  second  and  third  mortga- 
ges remained  on  tlic  register  of  incumbran- 
ces. Uicliardion^  In  re^  12  L.  R.,  Eq.  808; 
40  L.  J.,  Chanc.  016;  25  L.  T.,  N.  S.  12;  19 
W.  R.  1048— n.  Sec  S.  C,  20  W.  R.  163;  and 
13  L.  R.,  Eq.  142;  41  L.  J.,  Chanc.  221. 

A  solicitor  induced  a  client  to  advance 
money  for  A.,  on  mortgage  of  lands  in  Mid- 
dlesex, and  soon  afterwards  induced  a  second 
client  to  advance  money  on  mortgage  of  the 
Siune  lands  without  informing:  him  of  the 
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existence  of  the  first  mortgage.  The  solicitor 
afterwards  left  the  country,  and  the  holder  of 
the  second  mortgage  registered  it  before  the 
llrst  mortgage  was  registered: — Held,  that 
the  holder  of  the  second  mortgage  must  be 
taken  to  have  had,  through  the  solicitor, 
notice  of  the  first  mortgage,  and  could  not  by 
the  prior  registration  obtain  priority.  HoUan 
T.  HaH,  a  L  R.,  Ch.  678;  40  L.  J.,  Chanc. 
701;  35  L.  T.,  N.  8.  191 ;  119  W.  R.  002. 

A  further  charge  in  favor  of  the  first  mort- 
gagee of  land  in  the  West  Riding  of  York- 
shire requires  registration,  and  in  the  absence 
of  registration  will  be  postponed  to  a  subse- 
quent registered  mortgage  taken  without 
notice  of  the  further  charge ;  and  notice  of 
the  first  mortgage  does  not  impose  on  the 
subsequent  incumbrancer  the  duty  of  mak- 
ing inquiry  of  the  first  mortgagee,  and  so 
afEect  him  with  notice  of  the  further  charge. 
Credland  ▼.  Potter,  10  L.  R.,  Ch.  8;  44  L. 
J.,  Chanc  169;  81  L.  T.,  N.  S.  522;  23  W.  R. 
36;  afiirming  8.  C„  43  L.  J.,  Chanc.  484;  18 L. 
R.,  Eq.  850;  23  W.  R.  611;  30  L.  T.,  N.  8. 
356— V.  C.  B. 

A.  executed  a  legal  mortgage  of  property 
in  Yorkshire  to  B.,  for  700^;  at  the  same 
time  he  borrowed  1002.  from  C,  and  signed 
a  memorandum  agreeing  to  give  C.  a  second 
mortgage  on  the  property  to  secure  that 
amount.  A.  subsequently  executed  another 
mortgage  of  the  property  for  6002.  to  D. 
The  first  and  third  mortgages  were  registered 
at  Wakefield,  but  not  the  second: — Held, 
the  third  mortgage  had  priority  over  the 
second.  Wight  or  Wright,  la  re^  16  L.  R., 
Eq.  41;  43  L.  J.,  Chanc.  06;  31  W.  R.  667; 
38  L,  T.,  N.  8.  491— V.  C.  M. 

The  policy  of  the  Registration  Acts  is  to 
free  a  purchaser  from  the  imputation  of  con- 
structive notice.  In  the  absence  of  actual 
notice,  therefore,  to  the  principal  or  his  agent, 
and  of  fraud,  a  later  registered  deed  will  have 
priority  over  a  prior  unregistered  charge,  not- 
withstanding that  the  purchaser  knew  that 
the  title-deeds  were  not  in  the  possession  of 
the  vendor,  but  were  in  the  hands  of  certain 
other  persons,  and  abstained  from  inquiry. 
Leev,  Glutton,  45  L.  J.,  Chanc.  Div.  43;  83 
L.  T.,  N.  8.  717;  24  W.  R.  106— R. ;  affirmed 
on  appeal,  46  L.  J.,  Chanc.  Div.  48;  35  L. 
T.,  N.  8.  84;  34  W.  R,  942— C.  A. 

A  firm  of  solicitors  took  an  equitable  charge 
by  a  memorandum  and  deposit  of  title-deeds, 
from  their  client,  A.,  upon  premises  in  Mid- 
dlesex, which  tiiey  omitted  to  register.  A. 
subsequently  sold  the  premises  to  the  defend- 
ant, who  duly  registered  the  conveyance. 
The  solicitors  filed  a  bill  claiming  priority  for 
their  charge,  alleging  that  the  defendant, 
when  he  took  his  conveyance,  knew  that  the 
deeds  were  in  their  hands,  and  made  no  in- 
quiry:— Held,  tliat  the  facts  alleged  amounted 
only  to  constructive  notice,  and  that  in  order 
that  an  unregistered  chtirge  should  have 
priority  over  a  subsequent  registered  convey- 
ance, it  must  be  shown  that  the  purchaser  or 
his  agent  had  actual  notice  of  the  prior 
charge.     lb. 


[By  37  &  38  Vict.  c.  78  (The 
Purchaser  Act,  1874),  s.  8,  wA^r^  the  anB^ft 

teitator  deniiii^  land  in  JfuMZcaca?  or  Ti 

Juu  not  been  registered  toUhin  ih^  peru 

by  law  in  that  behaJf,  an  anur<zA«tf  ^  ^ 

to  a  purchaser  or  mortgagee  by  tUe  dezisee^  m  ^ 

Vitne  one  deriving  title  under  km.  sh/oHy  if  n9» 

tered  before,  take  precedence  of  awul  prmmil  mm 

any  assurance  from  the  testatofa  Aeir  ul  Inn.] 

—  in  Ireland.]— When  the    owimt  of  m 
estate  in  Ireland  had   already     cmtH   aa 
equitable  mortgage  upon  it  by  depooitiBg^  tks 
title-deeds  with  a  creditor  (whiefi  eqe^Bsble 
mortgage  was  not  registered),  aod  aitemdi 
on  being  asked  for  tiiem  by  a  solicitor  v^ 
was  about  to  prepare  for  another  credhor  a 
legal  mortgage  of  the  same  estsU/e,  gave  n 
excuse    for    their     non-productioD,    wkir^ 
under  the  circumstances,  appeared  quite 
isfactory,  and  also  supplied  in  his  ow»  I 
writing  a  summary  statement  of  their  costi 
and  the  solicitor,  in  total  ignorance  of  tbe 
equitable  mortgage,  and  of  all  that  had  bea 
previously  done,  prepared  the  legal  mortgatse, 
which  was  duly  registered :— Held,  that  tfee 
legal  mortgage  had  priority  over  the  eqniiaHf 
mortgage,   and   was  not   assailabU    oo  tte 
ground  that  tho    solicitor   had^  impfofBrir 
acted  in  preparing  it  without  insisting  od  the 
production    of    the   deeds.      Agra  Baak  t. 
Bat^y,  7  L.  R.,  H.  L.  Cas.  135. 

The  non-production,  in  Ireland,  of  titfc- 
deeds  to  the  solicitor  instructed  to  prepoe  & 
mortgage  upon  an  estate  there,  will^  not  d 
itself  bo  deemed  a  proof  that  tlie  solicitor  itti 
acted  fraudulently,  or  even  negligently,  »  ■ 
to  aftoct  the  interests  of  his  client.  Tbe  coa- 
struction  to  be  put  upon  bis  conduct  dc0 
not  depend  on  an  inflexible  rule  of  law,  bdA 
upon  the  circumstances  of  the  case.    J  h. 

As  to  registration  of  deeds,  generanj,-« 
Debd. 

4.     Tacking;  Consolidation, 

When  allowed,  in  general.] — A  legalmoitga- 
gee,  acquiring  a  subsequent  equitable  ioteiKt, 
is  entitled  to  tack  the  subsequent  equitable  io- 
terest  to  the  legal  mortga^,  so  as  to  exclirf« 
an  intermediate  equitable  chai^,  if  he  had  nol 
notice  of  that  intermediate  equitable  charge. 
Lloyd  V.  Attwood,  29  L.  J.,  Chiinc.  97;  J 
Do  a.  &  J.  614;  5  Jur.,  N.  8.  1822. 

A  mortgagee  may  tack  simple  cootrict 
debts  to  his  mortgage  as  against  the  beij; 
where  the  property  descended  is  assets  in  his 
hands  for  payment  of  simple  contract  debts; 
and  consequently,  since  the  8  &  4  Will.  4,  c. 
104,  a  mortgagee  of  freeholds  may  izA  bB 
simple  contract  debts  as  against  the  heir. 
Thomas  v.  Thomas,  23  Beav.  841 ;  25  L  J.. 
Chanc.  801. 

Or  his  devisee.  Bolfe  v.  Chester,  80  Bcit. 
610;  25  L.  J.,  Chanc.  244. 

—  particular  instances.] — A.  having  mort- 
gaged an  estate*  to  B.  and   C.   in  successioa, 
agreed  to  sell  it  to  D.  free  from  incumbnmocs; 
I  part  of  tl^e  purchase- money  was  to  be  paM 
down,  and  the  rest  on  completion  of  the  par- 
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chase.  Daring  the  investigation  of  the  title, 
A.  induced  C.,  who  was  ignorant  of  tlic 
mortgages,  to  make  f urtlicr  payments  on  ac- 
count of  the  pnrchaise-money,  and  having  also 
raised  a  further  sum  from  E.  on  the  security 
of  his  contract,  without  giving  him  notice  of 
C.'s  mortgage,  became  insolvent  and  ab- 
sconded. A.  thereupon,  with  notice  of  all 
that  had  happened,  paid  off  C/s  mortgage 
out  of  the  balance  of  the  purchase-money 
lemaining  due,  and  E.,  to  secure  himself,  took 
&D  assignment  of  B.'s  mortgage.  But  the 
balance  of  the  purchase-money  not  being  suf- 
ficient to  pay  both  E.*8  charge  and  whiit  E. 
had  paid  to  B. : — Held,  that  E.  was  not  en- 
titlea  to  tack  his  security  to  B.'s  mortgage, 
first,  because  his  security  was  not  a  security 
on  the  estate,  but  only  on  the  purchase- 
money;  and  secondly,  because,  although  E., 
at  the  time  he  advanced  his  money,  had  no 
notice  of  any  particular  incumbrance  on  the 
estate  except  B.^s,  he  knew  that  he  was 
dealing  for  a  supposed  balance,  out  of  which 
D.,  having  contracted  for  the  estate  free  from 
incumbrances,  would  be  entitled  to  pay  off 
any  incumbrances  to  which  the  estate  might 
be  found  to  be  subject,  and  therefore  the 
pquities  of  D.  and  E.  were  not  equal.  Laeey 
V.  IngU,  2  Ph.  413. 

A  mortgage  in  fee,  made  in  compliance 
with  an  agreement  to  charge  a  sum  of  money, 
upon  an  estate,  the  deeds  of  which  w^re 
deposited  with  the  equitable  mortgagee  at  the 
date  of  the  agreement,  will  give  him  and  all 
persons  taking  an  assignment  of  his  debt, 
and  the  securities,  a  right  to  tack  to  his 
mortgage  in  fee  all  sums  advanced  to  the 
mortgagor  between  the  date  of  the  agreement 
and  tiio  conveyance  in  fee,  if  they  are  made 
bond  fide,  and  without  notice  of  advances 
made  by  other  persons.  Cooke  v.  Wilton,  29 
Beav.  100;  7  Jur.,  N.  S.  280;  30  L.  J., 
Chanc.  467;  9  W.  K.  220. 

Two  estates,  subject  to  distinct  first  mort- 
gages, vested  in  different  mortgagees,  were 
both  again  mortgaged  to  the  same  second 
mortgagees;  afterwards  the  two  first  mort- 
gages were  transferred  to  one  person,  with 
notice  of  the  second  mortgage: — Held,  tliat 
the  transferee  was,  in  a  foreclosure  suit  by 
him  instituted  against  the  second  mortgagee, 
entitled  to  tack  the  two  firat  mortgages 
together.  Vint  v.  Padgett,  2  De  a.  &  J.  6 1 1 ; 
4  Jur.,  N.  8.  1122;  28  L.  J.,  Chanc.  2L 

Two  sums  were  due  to  A.  from  B.,  one  on 
mortgage  of  lands,  and  the  other  by  covenant. 

A.  having  brought  an  action  for  both  sums, 

B.  paid  the  amount  4ue  on  the  mortgage  into 
court.  A.  took  this  sum  out  of  court,  and 
he  proceeded  in  the  action  and  recovered 
judgment  on  the  covenant  i^Held,  that  the 
mortgage  having  been  satisfied  before  the 
judgment  had  been  obtained,  A.  had  no  right 
to  tack  his  judgment.  Brecon  {Mayor,  dc.) 
V.  Seymour,  20  Beav.  648;  5  Jur.,  N.  S.  1009; 
28  L.  J.,  Chanc.  606. 

Mortgage  of  two  funds  to  A.  with  a  cove- 
nant by  a  surety.  Second  mortgage  of  one 
of  the  funds  to  B. ;  B.'s  fund  having  been 


exhausted  in  part  payment  of  A^s  debt,  and 
A.'s  mortgage  having  bfen  transferred  to  the 
surety  on  payment  by  him  of  the  balance: — 
Held,  that  B.  imd  a  right  to  marshal  the 
8ecuiities  as  against  the  surety.  South  v. 
Bhxham.  2  H.  &  M.  457;  11  Jur.,  N.  8.  819; 
84  L.  J.,  Chanc.  309;  11  L.  T.,  N.  S.  264. 

Held,  nlso,  that  tlio  surety  could  not  tack, 
as  against  B.,  tho  costs  of  a  defense  to  an 
action  on  his  covenant,  from  which  B.  de- 
rived no  benefit,  but  that  he  might  charge, 
as  against  B.,  all  costs  incurred  for  the 
common  benefit  of  tlic  persons  interested  in 
the  estate  after  the  first  mortgage.     Ih. 

A.,  having  previously  mortgaged  property 
to  B.,  entered  into  an  agreement  with  his 
bankers  for  a  second  mortgage  to  secure  an 
overdrawn  balance.  The  original  mortgage, 
after  several  transfers,  became  vested  in  C. 

C.  transferred  to  D.,  who  at  the  same  time 
advanced  a  further  sum.  C.^s  son  acted  as 
his  solicitor  in  the  transfer  to  C,  and  as  the 
solicitor  of  C.  and  D.  in  the  transfer  to  D. 
At  the  time  of  the  transfer  to  C.  notice  was 
given  to  his  son  of  the  second  mortgage: — 
Held,  that,  inasmuch  as  he  did  not  acquire 
his  knowledge  while  acting  as  D.^s  solicitor, 

D.  was  not  bound  by  notice  and  was  entitled 
to  tack  his  further  charge  to  his  first  mort- 
gage. BalpeU  V.  8f urges,  18  W.  R.  790 ;  22 
L.  T.,  N.  S.  739-n.       . 

The  owner  of  freehold  property  mortgaged 
it  and  died  insolvent,  having  devised  his 
real  and  personal  estate  to  trustees  for  pay- 
ment of  debts.  In  a  suit  for  the  administra- 
tion of  his  estate  the  mortgagee  consented  to 
an  order  directing  the  property  to  be  sold 
and  the  proceeds  to  be  carried  to  a  separate 
account,  the  order  being  expressly  without 
prejudice  to  his  right  to  have  simple  contract 
debts  due  to  him  frftm  the  mortgagor  satis- 
fied out  of  the  proceeds. — Held,  Uiat  he  had 
no  right  to  tack  simple  contract  debts  to  the 
prejudice  of  other  creditors,  and  that  the 
proceeds  were  not  to  be  regarded  as  sale 
moneys  in  hh  hands  so  as  to  give  him  a  right 
of  retainer  in  res|)ect  of  such  debts;  and 
consequently  that  the  biilnnce  left  after  pay- 
ment of  the  mortgiige  debt  must  be  carried 
to  the  account  of  tlie  general  estate.  PUe  v. 
PUe,  23  W.  R.  440- V.  C.  U., 

The  right  of  a  first  mortgagee  of  two  sep- 
arately-mortgaged estates  belonging  to  one 
mortgagor,  to  consolidate  his  mortgages  as 
against  a  second  mortgagee  of  one  of  the  es- 
tates, does  not  extend  to  a  case  in  which  the 
mortgage  of  the  other  estate  is  subsequent  in 
date  to  such  second  mortgage.  Baker  v.  Gray, 
45  L.  J.,  Chanc.  Div.  105;  1  L.  R.,  Ch.  Div. 
105;  33  L.  T.,  N.  S.  721;  24  W.  R.  171— V. 
C.  II. 

G.,  tlie  owner  of  two  estates,  mortgaged 
one  of  them  to  O.,  and  afterwards  to  second 
and  third  mortgagees,  who  gave  due  notices 
of  their  mortgages  to  O.  Subsequently  to 
these  second  and  third  mortga<4es,  G.  mort- 
gaiged  the  (»ther  estate  to  B.,  who  then  took 
a  transfer  of  O.'s  mortgage: — Held,  tliat  B. 
was  not  entitled  to  consolidate  his  two  mort- 
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gages  as  sffainst  the  second  and  third  mort^ 
gagees.     /i. 

Provisions  of  The  Vendor  and  Parohaser 
Act,  1874.]— [By  87  &  88  Vict,  c.  78,  s.  7, 
c^ler  the  commencement  of  that  act  Qiy  s.  1^  81«< 
iay  of  December^  1874),  no  priority  or  protection 
ehaU  he  gieen  or  allowed  to  any  estate^  right,  or 
interest  in  land  by  reason  of  euch  eetate,  right  or 
interett  being  protected  by  or  tacked  to  any  legal 
or  other  estate  or  interest  in  such  land;  and  full 
^eet  shall  be  given  in  every  court  to  this  provis- 
ion, although  the  person  claiming  such  priority 
or  protection  as  aforesaid  shall  daim  as  a  pur- 
chaser for  valuable  consideration  and  without 
notice  :  Provided  always,  that  this  section  shall 
not  tale  away  from  any  esttite,  right,  title,  or 
interest  any  priority  or  protection  which  but  for 
this  section  would  liave  been  given  or  allowed 
thereto  as  against  any  estate  or  interest  existing 
btfore  the  commencement  of  the  act.  ] 

VI.  PATiOBirr  AJTD  Satisfaction  of  Debt; 

RSGOinrBTAlTCBOFPBBMISKS;  REDEMPTION. 

1.  Payment  and  Satisfaction, 
(a)  Tlie  Mortgage  Debt. 

To  whom  payment  should  be  made|  and 
title  to  mortgage  money.] — ^The  executor,  not 
the  heir  of  a  mortgagee  in  fee,  is  entitled  to 
the  money  secured  by  the  mortgage.  Thorn- 
borough  V.  Baker,  8  Swans.  628. 

Money  due  on  a  mortgage  in  fee,  paid  to 
the  heir  of  the  mortgagee,  was  recovered 
from  him  by  the  executor.  Tabor  v.  Tahor,  8 
Swans.  636. 

Where  a  mortgage  is  made  to  several  per- 
sons jointly,  they  are  in  equity  tenants  in 
common  of  the  mortgage  money.  Vickers  v. 
CoweU,  1  Beav.  520 ;  8  Jur.  864. 

When  an  equitable  charge  is  vested  in  two 
persons  even  as  joint  tenants,  the  money  can- 
not be  paid  to  one  without  special  authority 
from  the  other,  so  as  to  discharge  the  estate 
which  forms  the  security.  Matson  v.  Dennis, 
i  De  G.,  J.  &  S.  845. 

Notice  to  pay  off  |  and  other  proceedings.] 
— ^The  rule  that,  in  case  of  default  of  pay- 
ment by  the  mortgagor,  six  months'  notice  or 
interest  must  be  g^ven,  applies  when  the 
mortgagee  has  required  payment  on  a  par- 
ticular day  and  the  money  is  not  then  paid. 
BartleU  v.  Franklin,  15  W.  R.  1077;  17  L. 
T..  N.  S.  100;  86  L.  J.,  Chanc.  671. 

If  a  mortgagee  consents  to  the  sale  of  the 
mortgaged  property,  such  consent  amounts 
to  an  acceptance  by  him  of  notice  to  pay  off; 
and  if  the  property  is  sold,  he  is  not  entitled 
to  six  months'  interest  in  lieu  of  notice,  but 
only  interest  for  the  period  which  intervenes 
between  the  actual  payment  off  and  tlie  ex- 
piration of  the  six  months  from  the  time  of 
such  consent  being  given.  Day  v.  Day^  8 
Jur.,  N.  8.  1166;  81  Beav.  270;  81  L.  J., 
Chanc.  806. 

Action  on  a  deed,  whereby  the  plaintiff,  in 
consideration  of  money  lent  to  him  by  the 
defendant,  assigned  to  the  defendant  goods, 


subject  to  a  proviso  for  redemf^oa  oo 
ment  on  the  5th  of  March,  1 870,   **  ur  at 
earlier  day  or  time  as  the  defeniiant 
appoint  for  payment  by  nocicre  io  vritu^ 
with   liberty  on  default  in  payment  to 
and  sell  the  goods.     Breach,  tliat  the  defeatf- 
ant,   without  giving   the  plskintiff  ooCice  of' 
an  appointment  of  any  reasoaable  earlier  daj 
than  the  5th  of  March,  1870,    for  pAjmeat  dt 
the  mon<%y,  and  before  any    defnalt  in  pay> 
mont,  seized  and  sold  the  goods.      Piea«  tbat 
before  seizing  and  selling  the   gpoods^  to  vie, 
on  the  30th  April,    1801,  the  defeodant,  m 
pursuance  of  mid  under  the  provisioi»  ia  the 
deed,    duly  gave  the  plaintiff     a    nt^ioe  m 
writing,    appointing  an  earlier   day  than  tfae 
5th  March,  1870,  for  payment  of  tbe  Bio«y« 
to  wit,  at  two  o'clock  of  the  afternoon  of  Lte 
80th  April,   1861,  but  the  plaintiff  did  net 
pay  the  same: — Held,  that  the  plea  was  bad, 
masmach  as  a  notice  for  payment  oa  ifce 
same  day  the  notice  was  given  was  insolficieat: 
and  also  that  it  was  conristent  'with  thepia 
that  the  seizure  and  nale  were  before  defaa^ 
in  payment  at  the  time  mentiooed  in  tibe 
notice.     Rogers  v.  Mutton^  7  H.  &  N.  737,*  H 
L.  J.,  Exch.  275. 

A  bill  of  sale  contained  a  covenant  by  tie 
grantor  to  pay,  immediately  on  a  demaiuf  ia 
writing,  signed  by  or  on  l>chalf  of  the  granteOk 
being  given  to  him  or  left  at  his  last  knova 

Elace  of  abode,  and  if  the  grantor  did  vdi 
nmedlately  upon  such  demand  pay,  tliegiaat- 
ces  were  authorized  to  enter,  and  seize  ss^ 
sell  the  goods.     Until  default  in  payment, 
the  grantor  was  to  remain  in  possession  d 
the    goods.     A  written    demand,    msd«  hf 
the  grantees'  attorneys  on  their  behalf,  vis 
sent  by  a  bailiff  to  the  grantor,  irho  received 
it,  but  did  not  pay,  whereupon   the  hsM 
seized  immediately : — Held,  that  there  vas  so 
default  in  the  grantor,  as  he  had  not  a  reason- 
able time,  under  the  circumstances;  to  procon 
the  money.     Toms  v.  WiUofn,  82  L.  J.,  Q.  & 
883;  4  B.  &  S.  455;   11  W.  R.  052;  8LT., 
N.  S.  798— Exch.  Cham.     8.  P.,  Brifii^^. 
Norton,  8  B.  &  S.  805;  82  L.  J.,  Q.  R  88. 

An  act  empowered  commisaionera  to  bor- 
row money  upon  the  security  of  the  rates  foi 
the  purposes  of  local  improvements^  and  pro- 
vided that  they  should  every  year  pa/af 
1002.  at  the  least  of  the  moneys  so  biMrowd 
to  such  of  tlie  mortgagees  of  the  rates  u 
should  bo  selected  by  oallot.     All  inteiest 
upon  the  mortgages  was  duly  paid^  and  tlie 
prescribed  mode  of  payment  of  the  annoil 
installments  was  observed.    The  mortgages 
gave  the  commissioners  notice  requiring  tlim 
to  pay  off  their  mortgage  in  six  months.  Tbe 
commissioners  refused  to    do    so,   and  tlw 
mortgagees  filed  a  bill  to  establish  their  riobt 
to  be  paid  off  and  for  a  receiver  of  the  nra: 
— Hold,  that  they  had  no  right  to  have  thdr 
mortgage  debt  paid  off,   except  under  tbe 
provisions  of  the  act,  nnd  that  the  court  bal 
no  jurisdiction  to  appoint  a  rccfivcr  of  pirisii 
rates,  nnd  the  bill  was  dismissed.     Pr^tas^. 
Oreat    Yarmouth    {Mayor,    cfcr.),    41    L  J., 
Clmnc.  310;  20  L.  T.,  N.  a  2;K— Y,  C  tt; 
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S-T-mcd    on  appeal,  41  L.  J.,  Chanc.  760;  7 

■Tt.,  Ch.  655.      . 

^vVben  a  mortgagee  becomes  of  unsound 
lja.cl,  and  the  mortgagor  desires  to  pay  off 
ft^  mortgage  debt,  and  presents  a  petition  to 
L>t;Aiii,  a  vesting  order,  ho  must  pay  the  whole 
C  "tlie  mortgage  debt  and  interest  into  court, 
1:2 cl  ^will  not  bo  allowed  the  costs  of  his 
^etdtion,  nor  will  he  have  to  pay  the  mortga- 
l^&ei*B  costs.  Sparks,  In  re,  87  L.  T.,N.  8.  801 
— C.  A. 


of  dafanlt.] — Agreement  in  writing 

not  to  call  in  a  mortgage  for  two  years,  the 

nukort^agor  falQUing  bis  covcnnnts.     On  one 

«>ccasion  within  the  two  years,  interest  was  not 

paid  on  the  day,  and  the  mortgagee  shortly 

afterwards,  after  giving  notice  that  he  was  no 

longer  bound  by  the  agreement,  demanded 

and  received  payment  of  the  interest  and  in- 

cideatal  costs: — Held,  a  waiver  of  the  dc- 

fault;  and  an  injunction  was  granted  in  equity 

to  restrain  an  ejectment  brought  within  the 

I'wo  years.     Langridge  ▼.  Payne^  2  Johns.  & 

H.  423;  10  W.  K.  726;  7  L.  T.,  N.  8.  23. 

Satisfiustion  or  release  without  payment.] — 
A  delivery  up  of  mortgage  deeds  does  not 
cancel  the  debt.  Uurst  v.  Beach,  5  Madd. 
851. 

£.  was  holder  of  a  mortgage  on  lands  given 
liim  by  S.,  who  was  largely  his  debtor.     8. 
afterwards   mortgaged   these    lands  to  the 
directors  of  a  banking  company  as  security 
for  existing  debts  and  for  some  fresh  ad- 
vances.    Before  these  advances  were  actually 
made,  the  solicitor  for  the  directors  discov- 
ered that  the  lands  had  been  previously  mort- 
gaged to  R  The  directors  refused  to  completo 
the  transaction  with  8.,  unless  E.^s  inter(?stin 
the  lands  was  released.     8.   represented  to 
them  that  it  would  be  easy  to  procure  the  re- 
lease, as  E.'s  moitgage  was  only  a  collateral 
security;  he  applied  to  E.,  who  consented  to 
give  the  release  on  getting  proper  securities 
in  substitution  for  tho  mortgage.     By  deeds 
duly  executed  between  E.  and  8.,  the  latter 
pretended  to  give  substituted  securities,  rail- 
way shares,  and  a  promissory  note.     The  re- 
lease was  executed  by  E.     The  substituted 
securities,  the  shares,  and  the  note,  proved  to 
be  forgeries: — Held,    that  E.    had   not,    by 
executing  the  release,  lost  his  right  against 
the  mortgaged  lands,  the  release  having  been 
obtained  from  him  by  fraud ;  that  even  if  8. 
had  conyeyed  the  released  lands  to  the  direc- 
tors, they  could  only  have  claimed  under  him 
against  £. ;  and  that  tho  release,  valid  against 
S.  and  those  who  claimed  under  him,  was 
invalid  as  against  E.,  who  claimed  not  only 
under  S.,  but  against  him  by  title  paramount. 
Kyres,  Burmester,  10  H.  L.  Cas.  00;  8  Jur., 
K.  B.  101t);CL.  T.,  N.  8.  838. 

As  to  amount  secured  by  mortgage, — see 
this  title,  IL,  4. 

Qi)  Interest. 

When  allowed  J  and  rate  and  amowit.] — 
A  mortgage  deed  made  no  provision  for  in- 


terest, and  the  mortgagee  thereby  agreed, 
upon  payment  of  the  principal,  to  reconveyc 
— Held,  that  the  mortgage  carried  no  interest.. 
ThampwH  v.  BreWf  29  Beav.  40. 

A  mortgagor,  who  was  liable  to  pay  in- 
terest at  the  rate  of  6/.  per  cent,  unless  paid 
within  a  certain  time  after  it  hecame  due, 
when  it  was  to  be  reduced  to  AL  per  cent., 
frequently  paid  interest  to  the  executor  of  tho 
mortgagee  at  the  rate  of  4/.  per  ceut.  after 
the  time  limited  for  the  lesser  rate  of  interest: 
— Held,  that  the  executor  was  justified  in 
receiving  the  lesser  rate.  Bjot'i  v.  Alington,  8 
Jur.,  N,  a.  40;  20  L.  J.,  Chanc.  138— C. 

Where  a  mortgage  deed  luid  been  mislaid 
for  many  yeara,  aud  interest  had  been  paid 
and  received  at  a  lower  rate  than  that  re- 
served by  the  dcetl,  tho  payment  having  been 
made  during  a  portion  of  the  time  under  a 
decree  in  an  administration  suit  on  an  er- 
roneous affidavit  as  to  the  contents  of  the 
missing  deed:— Ucld  (the  case  not  being  one 
to  which  the  Statute  of  limitations  applied), 
that  a  tenant  for  life  of  the  interest  on  the 
mortgage  debt,  who  was  not  shown  to  have 
agreed  to  take  less  tlian  the  reserved  interest, 
was  entitled  to  tho  diffcrcnco  since  she  became 
tenant  for  life.  Qregory  v.  PUkington,  8  De 
Q.,  M.  &  G.  610;  20  L.  J.,  Chanc.  177. 

A  correspondence  took  place  between  a 
mortgagee  and  a  mortgagor,  extending  over  a 
series  of  years,  in  which  the  mortgagee  stated 
his  intention,  if  tiie  interest  upon  the  mort- 
gage debt  wai  not  paid,  to  add  it  to  the 
principal,  and  to  charge  the  samo  interest 
upon  the  amount  as  the  mortgage  bore.  Tho 
mortgagor  replied  from  time  to  time  that  he 
could  not  pay  the  interest,  and  that  it  must 
be  added  to  the  claim  of  the  mortgageo^— 
Held,  that  it  did  not  amount  to  an  agree- 
ment to  pay  compound  interest;  and  tho 
claim  of  tiie  mortgagee  was  not  allowed. 
Tompson  v.  Leith,  4  Jur.,  N.  S.  1091— R 

A.,  to  whom  his  son  in  law  had  mortgaged 
some  property,  declined  to  receive  the  in- 
terest, and  afterwards,  to  induce  his  son-in- 
law  not  to  sell  and  reside  on  tho  mortgaged 
property,  he  had  promised  to  allow  him  to 
live  there  rent  fr(*e.  The  son-in-law  acted  on 
the  promise  until  A.^s  death: — Held,  that,  in 
equity,  no  interest  was  payable  until  that 
time.     Yeomans  v.  Williams,  85  Beav.  180. 

Upon  a  mortgaii^e  from  B.  to  A.,  the  deed, 
dated  the  13th  February,  1834,  recited,  that, 
as  an  inducement  to  A.  to  advance  the 
money,  B.  had  agreed  to  covenant  for  the 
payment  of  the  interest.  B.  covenanted  to  pay 
the  principal  and  interest  for  the  same,  after 
the  rate  of  6Z.  per  cent.,  on  the  18th  Feb- 
ruary, 1835;  and  0.  covenanted  that  B.  and 
C,  or  one  of  them,  would,  during  the  con- 
tinuance of  the  security,  pay  the  interest  to 
become  due  in  respect  of  the  principal,  after 
the  rate  of  5/.  per  cent,  per  annum,  by  two 
oven  half-j'cnrly  imymeuts,  on  the  13th 
August  and  the  13th  February.  The  deed 
contained  a  power  of  sale,  on  six  months* 
notice,  in  default  of  payment  of  principal  and 
interest,  with  authority  to  A.,  out  of  the  pro- 
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ceeds,  to  pay  herself  the  principal  and  inter- 
est, or  so  mnch  thereof  as  should  be  due: — 
Held,  that  C/s  covenant  was  not  limited  to 
the  payment  of  the  first  two  half-yearns  in- 
terest, but  was  a  covenant  for  payment  of 
the  interest  so  long  as  the  principal  remained 
unpaid.  King  v.  OreenhUl,  G  M.  &  G.  59;  6 
Scott,  N.  U.  8G9;  7  Jur.  004;  12  L.  J.,  C. 
P.  333. 

If  deeds  are  deposited  by  way  of  equitable 
mortage  to  secure  a  simple  contract  debt, 
the  debt  bears  interest  from  the  date  of  the 
deposit,  and  by  reason  of  it,  though  there  is 
no  express  contract  for  interest.  Carey  v. 
Doyne^  5  Ir.  Chanc.  Rep.  104. 

A  company  borrowed  from  a  bank  a  sum 
of  money,  to  be  repaid  with  interest,  and  de- 
posited a  lease  as  a  security.  Afterwards  a  doc- 
ument was  drawn  up  by  the  company,  stating 
that  the  lease  had  been  deposited  as  a  security 
for  the  loan,  without  mentioning  the  interest. 
The  bank  refused  to  give  up  the  deed  until 
the  whole  of  the  interest  as  well  as  tlie  loan 
had  been  repaid: — Held,  in  an  action  of 
detinue  for  the  lease,  that  the  written 
document  was  not  conclusive  against  the 
bank  as  to  the  terms  of  the  loan,  and  that 
parol  evidence  was  rightly  admitted  to  show 
that  the  lease  hod  been  intended  as  a  security 
for  the  interest  as  well  as  the  principal. 
Pentreguinny  Phiel  Company  v,  Toung^  12  Jur., 
N.  S.  56-0.  P. 

When  a  mortgagee's  costs  are  ordered  to  be 
added  to  his  security,  and  to  be  a  charge  on 
the  mortgaged  estate,  the  amount  so  charged 
carries  interest.  It  makes  no  difference  that 
the  mortgage  is  by  grant  of  a  redeemable  an- 
nuity. Lippard  v.  BickttU^  41  L.  J.,  Chanc. 
595 ;  20  W.  R.  898— V.  C.  B. 

A  son,  in  1855,  mortgaged  a  reversionary 
interest  to  which  he  was  entitled  under  his 
father's  will,  and  died  in  March,  1809,  intes- 
tate, and  tliere  was  no  legal  personal  repre- 
sentative. The  mortgagee,  having  filed  a  bill 
for  the  administration  of  the  father's  estate, 
was,  on  behalf  of  a  surety  of  the  mortgagor, 
paid  the  principal  and  interest  due  on  the 
mortgage  security  and  a  sum  for  costs  of  suit. 
On  motion  to  dismiss  the  bill: — Meld,  that 
he  was  not  entitled  to  six  months'  interest  in 
lieu  of  notice,  but  that  he  was  entitled  to  the 
costs  of  the  motion,  as  he  had  been  paid  oft 
in  a  summary  way.  LetU  v.  Uatckitis^  13  L. 
II.,  Eq.  176— V.  O.  W. 

The  interest  on  a  mortgage  debt  being  in 
arrear,  the  mortgagee  ordered  the  mortgaged 
estate  to  be  put  up  for  sale.  To  avert  the 
sale,  the  defendant  was  induced  to  agree  to 
take  a  transfer  of  the  mortgage,  and,  pending 
the  negotiations  for  the  transfer,  he  paid  the 
amount  duo  for  arrears  of  interest.  The  deed 
of  transfer  did  ndt  contain  any  reference  to 
the  arrears  of  interest  paid  by  him,  but  merely 
purported  to  transfer  the  principal  debt  and 
the  interest  due  at  the  date  of  the  transfer. 
By  a  contemporaneous  deed,  the  owner  of  the 
equity  of  redemption  (who  was  a  trustee) 
purported  to  capitalize  the  arrears  of  interest 
which  had  been  paid  by  the  transferee,  and  to 


charge  them  with  interest  upon  the  mortnged 
estate: — Held,  that,  althoagli    the  deed  par- 
porting  to  charge  the  arrears  of  intercsl 
the  mortgaged  estate  was  inoperative, 
much  as  the  trustee  had  do  povrer  to 
such  a  charge,  yet  the  transferee  ^nas 
to  charge  the  amount  paid  by  Ijina  for 
of  interest  against  the  estate,  a^  money  paid 
>  by  way  of  salvage  to  prevent    t  he  sale,  bs^ 
without  interest  thereon.     CoUrc^i  v.  I%sMe^ 
30  L.  T.,  N.  S.  733;  43  L.  J.,  Chanc  562:  » 
L.  R.,  Ch.  541. 


i.  I 


: 


Barred  by  lapse  of  tima]— Where  thoe  is 

a  mortgage  with  a  covenant  to  pay   priacfpai 
and  interest,  the  existence  of  socrh  a  ocrvB^at 
does  not  entitle  the  mortgagee  to  recoTer  B»»e 
than  six  years*  interest  as  a^iost  the  had 
8hau>  y.  Johmon^  1  Drew.  &  &m.  419:  7  Jv.. 
N.  8.  lOOo;  30  L.   J.,  Chanc.  84C;  0  W.  B. 
629;  4  L.  T.,  N.  S.  401. 

Where  a  term  is  created  for  fbe  ezproi 
purpose  of  a  trust  to  secure  prindpai  and  la- 
te rest  in  a  mortgage,  s.  42  of  the  S  &4  WiH. 
4,  c.  27,  does  not  operate  as  a  bar  to  the  re- 
covery by  the  mortgc^gec  of  interest  beyoai 
six  years,     lb. 

The  case  is  not  altered  where  the  tefo, 
though  in  1819  a  dry  sattsBed  term,  was  k 
that  year  clothed  with  an  express  trost  sad 
assigned  for  the  benefit  of  the  mortgagee. 
Ih. 

The  six  years*  limitation  fixed  by  3  &  4 
Will.  4,  c.  27,  s.  43,  for  the  recovery  by  waa&% 
of  arrears  of  interest  on  a  mortgage  debt;  sp- 
plies  only  to  the  case  of  a  suit  institoted  by 
the  mortgagee,  by  which  interest  is  actnaUj 
sought  to  be  recovered,  and  not  to  any  kgil 
proceedings  by  a  mortgagor  who  holds  tfas 
proceeds  of  sale,  nor  to  a  suit  by  the  raortjn- 
gor  to  recover  the  surplus  of  such  prooeei^ 
after  satisfaction  of  principal  and  interesL 
Edmunds  v.  Waugh,  1  L.  R.,£q.  418;  ISJnr., 
N.  S.  820;  35  L.  J.,  Chanc.  334;  14  W.  R. 
257;  13  L.  T.,  N.  8.  739— V.  C.  K. 

When  money  is  secured  by  an  onJiaarj 
mortgage  by  covenant  and  bond,  the  mort- 
gagee, in  a  suit  to  foreclose,  can  only  recover 
six  years*  arrears  of  interest,  but  the  case  b 
different  when  there  is  a  trust  to  secure  it 
Round  V.  Belt,  30  Beav.  131 ;  31  L.  J.,  Chant 
127.  But  compare  McUUh  v.  Brook,  3  BeiT. 
22  ;  Hodges  v.  Croydon  Canal  Companif,  S 
Beav.  86  ;  Sinclair  v.  Jachson^  17  Beav.  405; 
Du  Vigier  v.  Lee,  2  Hare,  320 ;  7  Jur.  299 ;  12 
L.  J.,  Chanc.  345.  Sec  also  Mason  v.  Broei- 
bent,  33  Beav.  290-;  Stead,  In  re,  2  L.  R.,  Oi 
Div.  713  ;  45  L.  J.,  Chanc.  Div.  034 ;  35  L 
T.,  N.  S.  405;  24W.  R.  098. 

In  1850,  B.  took  an  assignment  of  a  mort- 
gage, dated  May,  1831,  The  devisee  of  the 
mortgagor  w:is  a  party  to  the  assignmeot,  in 
which  there  was  a  recital,  that  there  reouuned 
due  on  account  of  the  principal  4042.  7il,  and 
302Z.  15«.  Oi.  for  interest;  and  the  deed  wit- 
nessed, that  in  consideration  of  the  principal, 
and  all  interest  due,  t!ie  estate  was  assigned 
to  B.,  subject  to  the  equity  of  rcdemptioa. 
On  a  bill  for  an  account  of  what  was  due,  and 
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xz&cnt  of  principal  and  interest,  or  for 

,  an  objection  was  taken  that  B. 

3  only  entitled  to  sis  years*  interest  to  the 

D^S    ot    the  bill:— Held,  that  there  was  no 

Sc^letzkt  acknowledgment  in  the  deed  of  1850 

eixt  it^lo  B.  CO  the  arrears  of  interest.     Bold- 

g  ^-    JOane,  1  De  G.,  J.  &  S.  122;  9  Jur.,  N. 

SCO  ;    S2  L.  J.,  Chanc.  219;  11  W.  U.  380. 

Tlio    ^ords  in  3  &  4  Will.  4,  c.  27,  s.  42, 

\>7  ^^iv^liom  the  same  was  payable,''  do  not 

enote    merely  the  persons  who  are  legally 

K>iiocL  by  contract  to  pay  the  interest,  but  all 

lie    persons  against  whom  the  payment  of 

irucli  arrears  might  be  enforced.     lb. 


to  limitation  of  actions  upon  mortgages, 
lO^nersUly, — see  Limitatiost  or  Actions  and 
Sui-ra. 

Payment  and  receipt]— P.,  a  solicitor  em- 
plo  v€5<i  both  by  a  mortgagor  and  mortgagee, 
T%oeivcd   the  interest  on  the  mortgage  debt 
regularly.     After  a  time  he  fraudulently  ob- 
tained, from  the  mortgagor  a  portion  of  the 
principal.     At  first  the  mortgagee  received 
nis  interest  regularly  from  P.  at  his  office ; 
but  ultimately  P.  allowed  the  interest  tu  fall 
into  arrear,  till  a  large  sum  became  due  (o 
the  mortgagee.     During  this  time  the  mort- 
^gce  made  no  application  to  the  mortga<<or 
m  consequence  of  the  irregalarity  in  payment. 
In  September,  1853,  the  mortgagor  paid  the 
mortgagee  a  sum,  as  a  half-yearns  interest  on 
the  principal  remaining  due;  that  led  to  an 
explanation  and  the  discovery  of  the  fraudu- 
lent receipt  of  the  principal  by  P.    The  mort- 
gagee did  not  repudiate  the  payment  at  the 
time.    On  the  24th  of  February  the  mortgagor 
wrote  to  inquire  in  what  way  he  should  pay 
tlie  half-year's  interest  just  due,  expressing 
his  fear  that  P.  would  not  be  able  to  make 
good  his  defalcations  to  the  mortgagee.     On 
the  26th  the   mortgagee  wrote,   requestiog 
payment  by  check;  and  on  the  4th  March 
the  mortgagee  again  wrote,  saying  that  he 
believed  that  P.  was  hopelessly  involved,  and 
Buggestiog  that  the  loss  should  be  divided 
between  them : — Held,  that  P.  was  the  agent 
of  the  mortgagee  to  receive  the  interest,  but 
not  the  principal ;  and  that,  in  order  to  bind 
the  mort^gee  by  the  acts  of  P.  in  receiving 
the  principal,  it  was  necessary  to  show  either 
that  what  he  did  was  with  the  intention  of 
adopting  the  acts  of  P.,  or  that  the  position 
of   the  mortgagor  was   altered.      ICent  v. 
Thomas,  1  H.  &  N.  473. 

A.  lent  to  B.  1,0002.  upon  the  security  of  a 
deed,  which  contained  a  covenant  by  him  to 
Burrender  copyhold  premises  to  A.'s  use.    No 
sarrender  was  made.     D.,  who  acted  as  attor- 
ney for  botli  parties,  signed  a  receipt  for  the 
money,  and  the  title-deeds  were  delivered  to 
him,  and  he  prepared  and  delivered  to  B.,  but 
without  A^s  knowledge,  a  schedule  of  the 
deeds,  at  the  foot  of  which  was  a  memoran- 
dum, dgncd    by    D.,    acknowledging   the 
receipt  of  the  deeds,   and  undertaking   to 
deliver  them  up  on  payment  of  the  principal 
money  and  interest.     The   mortgage    deed 
rcmamed  in  D.  *s  possession,  and  he  from  time 


to  time  received  the  interest,  and  paid  it  over 
to  A.  The  principal  money  was  paid  to  D., 
who  appropriated  it  to  iiis  own  use,  and  died 
insolvent: — Held,  first,  that  D.*s  receipt  for 
the  principil,  and  the  memorandum  signed 
by  him,  were  admissible  in  evidence  for  A. 
Wilkinson  v.  Candlitthy  5  Ezch.  01;  19  L.  J., 
Exch.  100. 

Held,  secondly,  that  neither  the  possession 
of  tlie  mortgage  deed,  nor  the  receipt  of  the 
interest,  was  any  evidence  of  an  authority  to 
D.  to  receive  the  principal,  and  consequently 
A.  was  entitled  to  recover  it  from  B.     lb. 

As  to  interest  geneniUy, — see  Interest  of 
Monet. 

2.     Reconveyance. 

Right  to,  upon  payment  of  debt,  generally.] 

— ^Every  mortgagor  has  the  right  to  have  a 
reconveyance  of  the  mortgaged  property  upon 
payment  of  the  money  due  upon  the  mort- 
gage, and  the  mortgagee  is  charged  with  the 
duty  of  making  sucli  reconveyance  upon  such 
payment  being  made.  Walker  v.  Jone$^  1  L. 
R.,  P.  C.  50;  12  Jur.,  N.  S.,  381 ;  85  L.  J.,  P. 
C.  C.  30;  14  W.  R.  484;  14  L.  T.,  N.  S.  080. 

Where,  therefore,  a  mortgagee,  having, 
besides  the  property  mortgaged,  certain 
promissory  notes  made  by  the  mortgagor  as 
collateral  security  for  his  debt,  transferred 
the  mortgage  without  assigning  the  collateral 
securities: — Held,  that  he  was  not  entitled  so 
to  sever  the  debt  from  the  security.     lb. 

A  mortgagee  cannot  be  compelled  to  place 
another  person  in  his  stead  as  mortgagee,  and 
he  may  therefore  refuse  to  convey  the  mort- 
(raged  premises  to  any  person  who  should 
become  mortgagee  by  that  conveyance.  In 
the  absence  of  contract,  he  can  only  be  called 
upon  to  reconvey  to  the  mortgagor  or  his- 
assignee.  Colyer  v.  Colyer^  3  De  G.,  J.  &  8. 
070;  11  W.  U.  587,  1031;  0  L.  T.,  N.  8. 
214— L.  J. 

A  court  of  common  law  has  no  power  to- 
compel  a  reconveyance  of  a  mortgaged  estate 
after  payment  of  the  mortgage  debt,  interest^ 
and  costs.     Qorely  v.  Oorely,  1  H.  &  N.  144. 

A  mortgagee  is  not  bound  to  convey  the 
legal  estate  in  the  mortgaged  property  and  to 
deliver  up  the  title-dc^eds  to  a  person  from 
whom  he  has  accepted  payment  oi  principal, 
interest  and  costs,  if  that  person  has  only  con- 
tracted to  purchase  a  part  of  the  mortgaged  i 
estate  and  has  not  accepted  the  title.  Pearce- 
V.  Morris,  5  L.  R.,  Ch.  227;  89  L.  J.,  Chanc. 
842;  21  L.  T.,  N.  S.  190. 

On  tcnderby  a  person  having  a  partial  inter- 
est giving  a  right  to  redeem,  the  mortgagee 
is  bound  to  convey,  but  the  conveyance 
should  reserve  the  equities  of  the  other  per- 
sons interested.     lb. 

A  mortgage  was  made  of  estate  A.  for  300^., 
in  which  sureties  joined  to  secure  the  debt. 
Another  mortgage  of  estate  B.  was  made  by 
the  mortgagor  to  tlie  mortgagee  to  secure- 
1,500?.,  and  the  title-deeds  of  other  property 
belonging  to  the  mortgagor's  wife  were  de- 
posited as  collateral  secunty  for  300/.,  part  of 
the  1,600;.    The  first   800Z.  was   paid    ofiL 
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partly  by  the  sureties.  Afterwards,  the 
other  principal  security  was  realizedf  and  the 
1,5002.  paid  off.  The  mortgngcc  resisted  the 
delivery  of  the  deposited  deeds  on  the  ground 
that  the  sureties  might  have  an  equity  against 
them,  and  the  sureties  were  made  parties  to  a 
suit  for  delivery  of  the  deeds.  The  sureties 
did  not  assert  any  claim  in  the  suit: — Held, 
that  the  mortgagor  was  entitled  to  a  decree 
for  delivery  of  the  deeds,  and  to  the  costs  of 
the  suit  against  the  mortgagee,  and  that  the 
principle  of  consolidating  securities  did  not 
apply  to  a  mere  bailment  of  deeds  to  secure 
one  of  the  debts.  Criekmore  v.  Freeston^  40 
L.  J.,  Chanc.  187. 

In  such  a  case  the  proper  remedy  is  by  in- 
terpleader,   lb. 

Stock  was  sold  out  and  advanced  on  mort- 
gage, on  the  condition  that  at  a  certain  time 
the  mortgagor  should  replace  in  the  name  of 
the  mortgagee  a  similar  amount.  The  stock 
was  not  replaced,  but  the  mortgage  was  al- 
lowed to  continue: — Held,  that  tliough  the 
funds  had  fallen,  the  mortgagee  was  only 
entitled  to  have  the  stock  replaced.  Blytk'v. 
Oarpentsr,  2  L.  R.,  £q.  601;  13  Jur.,  N.  S. 
698;  85  L.  J.,  Chanc.  823;  15  W.  R.  8;  15 
L.  T.,  N.  8.  154. 

—  upon  payment  of  d«bt  and  costs,  after 
action  bronght.]~[By  7  Geo.  2,  c.  20,  s.  1, 
tohere  any  aetion  shall  be  hrougJU  on  any  bond 
for  payrnent  of  the  money  secured  by  such  mf/rt- 
gagey  or  performance  cf  the  covenants  therein 
4Jontained^  or  tohere  any  action  of  ejectment  shdU 
ie  brought  in  any  superior  court  by  any  mortga- 
gee or  mortgagees^  his.  Tier  or  their  exectUurs, 
4idministrators  or  assigns,  for  the  recovery  of 
the  possession  of  any  mortgaged  lands^  tenements 
4>r  hereditaments,  and  no  suit  sIuiU  be  then  de- 
pending in  any  court  of  equity  for  or  touching 
the  foreclosing  or  redeeming  of  such  mortgaged 
lands,  tenements  or  hereditaments  ;  if  the  person 
4>r  persons  haloing  right  to  redeem  such  mort- 
gaged lands,  tenements  or  liereditaments,  and 
who  shall  appear  and  become  defendant  or  de- 
fendants in  such  action,  shall  at  any  time  pend- 
ing such  action  pay  unto  such  mortgagee  or 
mortgagees,  or  in  case  of  his,  her  or  their  refusal, 
shall  bring  into  court  where  such  action  shaU  be 
depending^  aU  the  principal  moneys  and  interest 
due  on  such  mortgage,  and  also  aU  «ucA  costs  as 
Jtate  been  expended  in  any  suit  or  suits  at  law 
or  in  equity  upon  such  mortgage  {such  money 
for  principal,  interest  and  costs  to  be  ascertained 
and  computed  by  the  court  where  such  action  is 
or  shall  be  depending,  or  by  the  proper  officer  by 
such  court  appointed  for  that  puipose)^  tlie 
moneys  so  paid  to  such  mortgagee  or  mortgagees, 
,or  brought  into  such  court,  shall  be  deemed  and 
taken  to  be  in  full  satisfaction  and  discharge  of 
'Sudi  mortgage,  and  the  court  sludl  and  may  die- 
H'harge  every  such  mortgagee  or  defendant  of  and 
from  the  same  accordingly  ;  and  shall  and  may 
J)}/  rule  or  rules  compel  sicch  mortgagee  or  mort- 
gagees, at  Vie  costs  and  charges  ofsudi  mortgagor 
or  mortgagors,  to  assign,  surrender  or  reemvey 
such  mortgaged  lands,  tenements  and  heredita- 
mentSj  and  such  estate  and  interest  as  such  mort- 


gagee or  mortgagees  hath  or    have  Cftenso,  fl 

deliver  up  all  deeds,  evidenccg  4wtul  trriClfcfi 

his,  her  or  tlieir  custody,  tdatin^  t'f  the  VSs 

such  mortgaged  lawls,  tcnem^r*t»  €t^d 

mentSn  unto  such  morlgacor  t^r   mcnrtga 

shall  have  paid  or  brought  suds,  ms^nc^  im^  A(, 

courts  his,  her  or  their  heirm^ 

ministrators,  or  to  such  oilier 

or  they  shall  for  that  purpom^ 

appoint. 

By  s.  3,  the  act  shall  not  eart^nd  to 
where  the  person  or  persons  off^irtst  wti^m  £if 
redemption  is  or  shall  be  prayed^  skaS  (% 
writing  under  his,  her  or  their'  hexndsy  «r  €1* 
hand  of  his,  her  or  their  atCt^m^ey, 
solicitor,  to  be  delivered  before  th^ 
be  brought  into  such  court  atlaw,  ta  tAe 
or  solicitor  for  the  other  side)  insist^ 
the  party  praying  a  redemption  has  ttoia 
to  redeem,  or  that  Uie  premises  a 
with  otlter  or  different  sums  than 
on  the  face  of  tJie  mortgage,  or  siiali  be 
on  the  other  side ;  nor  to  any  orrse  «fene  tie 
right  of  redemption  to  tlie  mort^a^ped  lasdt^ 
tenements  and  premises  in  question  iis-  any 
or  suit,  shall  be  eontrocertel  or  question^  hf 
betweet*  different  defendants  in  the 
or  suit,  nor  shall  be  any  prejudice  to  any 
quent  mortgagee  or  mortgagees,  or 
tncumhrancer. 

15  &  16  Vict.  c.  76,  Common  Law  Pro- 
cedure Act  of  1852,  8.  219,  contaisu  simiiar 
provisions.  ] 

Where  an  action  is  brought  on  the  cove- 
nant for  payment  in  the  mortgage  deed,  the 
case  is  within  the  act,  and  an  order  maybe 
made  for  the  delivery  up  of  deeds.  Bsuetm 
V.  CoUior,  5  D.  &  L.  184;  1  Exch.  457,-  27 
Ij*  J.,  O*  P.  57. 

The  order  may  be  made  at  chambers^    A 

Where  a  mortgagee,  by  notice  to  the  nwrt- 
gagor,  under  7  Geo.  2,  c.  20,  s,  3,  seeks  to 
deprive  the  latter  of  taking  advantage  of  sa 
application  to  a  court  of  common  law,  sacb 
notice  should  contain  sufficient  to  enable  the 
court  to  form  an  opinion  as  to  the  natore  of 
the  objection  upon  which  the  right  to  redeem 
is  disputed,  and  whether  or  not  a  case  for 
the  exercise  of  its  jurisdiction  exists.  Dos  d. 
Harrison  Y.  Loueh,  6  D.  &  L.  270;  14  Jw. 
853;  18  L.  J.,  Q.  B.  278— B.  C— Coleridge. 

If  such  a  notice  contains  a  mere  statement 
that  the  mortgagee  insists  that  the  mortgagor 
has  no  right  to  redeem,  by  reason  of  tke 
mortgaged  premises  being  chargeable  iritb 
other  principal  sums  than  those  appearing  on 
the  face  of  the  mortgaged  deed,  or  admitted 
by  the  mortgagor  to  be  due,  it  is  insufScieoL 

To  a  rule  calling  upon  the  mortgagee  to 
show  cause  why,  upon  payment  of  principal 
and  interest,  he  should  not  reconvev  the 
mortgaged  premises,  and  deliver  up  the  deeds, 
it  is  an  answer  that  the  mortgagee  his  de- 
livered a  notice  in  \vriting,  that  he  disputes 
the  right  of  the  mortgagor  to  redecm,althottoli 
the  delivery  of  such  notice  has  been  sioce  the 
rule  was  obtained.  Fllbe  v.  HophinAf  6  D.  & 
L.  261— B.  C— PatU'son. 
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The  7  Geo.  2,  c.  20,  s.  1,  applies  only  to 
cases  in  which  the  mortoagce  is  not  in  posses- 
sion, and  in  which  he  nas  not  attempted  to 
exercise  the  rio^lit  of  sale.  Sutton  v.  llnwlingn^ 
8  Exch.  407;  0  D.  &  L.  673;  18  L.  J.,  Excb. 
240. 

Therefore,  where  a  mortgngee,  in  pursu- 
ance of  a  power  of  sale,  attempted  to  dispose 
of  the  property,  but  withi)ut  success,  the  court 
refused  to  compel  him  to  reconvey  the  prem- 
ises and  deliver  up  the  deeds,  except  on  pay- 
ment of  the  costs  of  the  abortive  attempt  at 
sale,  and  of  showing  cause  against  the  rule. 
Ih, 

A  first  mortgagee  brought  an  action  on  the 
covenant  in  the  mortgage  deed,  having  received 
a  notice  from  a  second  mortgagee  not  to 
deliver  up  the  deeds.  The  mortgagor  applied 
to  the  court  to  compel  the  plaintiff,  under  the 
7  Geo.  2,  c.  20,  to  reconvey  the  premises  upon 
payment  of  the  principal,  interest  and  costs; 
and  the  court  held  it  to  be  a  case  within  tiie 
statute,  and  made  the  order.  Dixon  v.  Wig- 
ram,  2  C.  &  J.  013. 

A  mortgagor,  in  order  to  entitle  himself  to 
the  benefit,  in  a  court  of  law,  of  the  7  Geo. 
2,  c.  20,  s.  1,  must  become  a  defendant  in  the 
action  of  ejectment.  Where  he  is  not  such 
defendant  the  court  will  not  interfere.  Doe 
d.  IIiDBt  V.  ClifUm,  4  A.  &  E.  814 ;  2  H.  & 
W.  285. 

On  an  application  to  stay  proceedings  in  an 
action  on  a  bond  securing  the  princi|:>al  and 
interest  payable  on  a  mortgage,  if  the  mort- 
gagee seeks  to  obtain  interest  for  the  interval 
between  granting  the  rule  and  the  actual 
payment  of  the  principal  into  his  hands,  he 
must  make  his  claim  to  it  at  the  time  of  dis- 
cQSsing  the  rule,  for  he  <^annot  afterwards 
sustain  it.  Jordan  v.  Chawns^  8  D.  P.  C.  709 
— B.  0. — Coleridge. 

In  taxing  costs  under  7  Geo.  2,  c.  20,  in  an 
ejectment  by  a  mortgagee  for  the  recovery  of 
the  mortgaged  premises,  costs  are  to  be  al- 
lowed as  between  party  and  party,  and  not 
as  between  attorney  and  client.  Doe  d.  CappB 
V.  Capps,  5  D.  P.  0.  184;  8  Bing.  N.  C.  708; 
4  Scott,  408;  8  Hodges,  130;  1  Jur.  3o7. 

In  ejectment  by  a  mortgagee,  tlie  court,  or 
a  judge,  can  include  as  a  condition  of  an  order 
for  a  stay  of  proceedings,  the  payment  of 
the  costs  of  an  abortive  attempt  at  a  sale 
under  a  power.  Dotole  v.  Nedle,  10  W.  R.  027 
— ^Exch. 

After  a  reconveyance  by  a  mortgagee  to 
the  mortgagor,  the  attorney  of  the  mortgagee 
cannot  retam  the  deeds  against  the  mortgagor 
as  a  security  for  the  expenses  of  the  trans- 
action, due*from  the  mortgagee  to  the  attor- 
ney. Walefleld  v.  Newhon,  0  Q.  B.  270;  8 
Jur.  735;  18  L.  J.,  Q.  B.  258. 

The  costs  of  preparing  a  mortgage  deed, 
claimed  by  a  firm  of  solicitors  (one  of  whom 
was  the  mortgagee),  are  not  mortgagee's 
costs;  they  are  not  covered  by  the  security, 
and  will  not  prevent  the  mortgagor  from  ob- 
taining a  reconveyance  of  the  estate,  or  give 
the  mortgagee  any  lien  upon  the  title-deeds. 


Oregg  v.  Slater,  2  Jur.,  N.  S.  240;  25  L,  J., 
Chanc.  440 ;  22  Beav.  814. 

When  a  mortgagor  who  is  being  sued  at 
law  for  the  mortgage  debt  obtains  an  order 
under  7  Geo.  2,  c.  20,  for  payment  into  court 
of  the  money  due  from  him,  and  pays  such 
money  into  court  accordingly,  such  payment 
operates  as  a  complete  discharge  from  the 
mortgage  debt,  and  the  mortgagor  is  not 
bound  to  see  to  the  application  of  the  money. 
Bourton  v.  Wiliams,  30  L.  J.,  Chanc.  800;  5 
L.  R.,  Ch.  055;  18  W.  R.  1089. 

As  to  the  action  for  recovery  of  mortgage 
money,— see  this  title,  VII.,  2,  a. 

Reconveyance  by  personal  representatives 
of  mortgagee.]— [By  37  &  38  Vict.  c.  77  (The 
Vendor  and  Parchaiser  Act,  1874),  s.  4,  th^ 
legal  per9onal  representative  of  a  mortgagee  of  a 
freehold  estate,  or  of  a  copyJiold  estate  to  which 
tlie  mortgagee  sJudl  Jiave  been  admitted,  jnay,  on 
payment  of  all  sums  secured  hy  the  mortgage, 
convey  or  surrender  tJie  mortgaged  estate,  w/iether 
t/i£  mortgage  he  inform  an  assurance  subject  to 
redemption  or  an  assurance  upon  triLstJ] 

Trtauiw  of  mortgage*]— The  87  &  88  Vict, 
c.  78,  Vendor  and  Purchaser  Act,  1874,  s. 
4,  docs  not  enable  tlie  legal  personal  repre- 
sentative of  a  mortgagee  to  convey  the  legal 
estate  of  the  mortgaged  property  to  a  trans- 
feree of  the  mortgage.  The  operation  of  the 
section  is  confined  to  cases  wliere  the  mort- 
gage is  paid  off  and  the  estate  re-conveyed. 
Brooke^  In  re,  40  L.  J.,  Chanc.  Div.  805;  25 
W.  R.  841— R. 

3.     Redemption, 

Right  oi^  in  general ;  and  as  to  what  mort- 
gages and  between  what  parties  allowed.] — 
Upon  the  death  of  an  administrator,  who  had 
mortgaged  tlic  leasehold  estate  of  his  intestate, 
reserving  the  equity  of  redemption  to  himself, 
his  executors,  administrators,  and  assigns, 
the  equity  of  redemption  vests  in  the  personal 
representative  of  the  administrator,  and  not 
iu  the  administrator  do  bonis  non  of  the  in- 
testate; tlie  rule  being,  that  the  persons 
entitled  to  redeem  in  equity  are  those  who, 
within  the  time  limited  by  the  mortgage 
deed,  would  have  been  entitled  to  redeem  at 
law.     Skeffington  v.  Whitehurst,  3  Y.  &  C.  1. 

Where  there  are  two  or  more  mortgages, 
the  Court  of  Chancery  will  not  compel  a  re- 
demption of  one  without  the  rest,  lloe  d.  Kaye 
V.  Soley,  2  W.  Bl.  720. 

A  second  mortgagee  buying  under  a  power 
of  sale  contained  in  the  first  mortgage  is  not 
subject  to  redemption  by  the  mortgagor. 
Kirkwood  v.  Thompson,  2  H.  &  M.  393 ;  34  L. 
J.,  Chanc.  305,  501. 

H.  advanced  money  to  P.,  and  by  agree- 
ment was  to  receive  the  whole  amount  due 
from  P.  iu  acceptances  of  the  D.  Company  to 
C.*s  drafts  at  six,  twelve,  and  eighteen  months, 
'*but  if  not  su^cient  bills  at  such  dates  are 
received  from  the  D.  Company,  then  the  bal- 
ance to  be  made  up  in  similar  bills  at  twelve, 
twenty-four,   and    tliirty-six   months,    upon 
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which  101,  per  cent,  interest  shftll  be  payable, 
such  last-mentioned  bills  to  be  redeemable 
at  any  time:" — Held,  that  the  word  **  redeem- 
able "  implied  that  the  debtor  P.  might  take 
up  the  last-mentioned  bills  at  any  time,  irre- 
spective of  the  other  debts  due  by  him  to  H. 
BUU  V.  Parker,  14  L.  T.,  N.  8.  107— H.  L. 

Where  two  mortgages  of  different  estntes 
were  assigned  to  one  mortgagee  as  a  security 
for  one  gross  sum: — Held,  that  the  purchaser 
of  the  equity  of  redemption  of  both  estates 
could  not  redeem  one  without  redeeming  both. 
Vint  Y.  Padgett,  1  Qiff.  446;  affirmed  on  ap- 
peal, 2  Do  G.  &  J.  611 ;  28  L.  J.,  Cbanc.  21. 

The  plaintiff  was  transferee  of  a  mort- 
gage on  the  defendant's  property,  the  origi- 
nal mortgage  deed  containing  a  personal 
covenant  by  the  mortgagee  not  to  proceed  for 
the  recovery  of  the  mortgage  money  until  the 
expiration  of  a  notice.  After  the  transfer 
the  plaintiff  made  a  further  advance  to  the 
defendant  on  the  security  of  a  deed  further 
charging  the  same  property,  the  defendant 
agreeing  that  it  sliould  not  be  redeemable 
until  the  payment  of  the  whole  amount  due 
to  the  plaintiff.  On  a  bill  by  the  plaintiff, 
who  had  not  given  the  notice,  praying  for  an 
account  of  what  was  due  on  his  seciurities, 
and  for  payment  or  foreclosure: — Held,  that 
assuming  the  covenant  as  to  notice  to  affect 
the  right  to  foreclose  the  original  mortgage, 
it  did  not  affect  the  plaintiff^s  rights  under 
the  subsequent  mortgage;  and  that  as  the 
defendant  had  precluded  himself  by  liis 
agreement  from  being  admitted  to  redeem 
the  subsequent  without  also  redeeming  the 
prior  mortgage,  the  plaintiff  was  entitled  to 
the  relief  which  be  asked  for.  Haytoood  v. 
Oreyr;,  24  W.  R.  157— R. 

When  a  mortgagee  has  consolidated  several 
mortgages  of  different  properties  made  by  the 
same  mortgagor,  who  has  conveyed  away  the 
respective  equities  of  redemption  to  different 
purchasers  upon  foreclosure  by  the  mort- 
gagee, the  earliest  purchaser  of  any-  part  in 
point  of  time,  or  a  subsequent  purchaser  of 
that  part  from  him  who  stands  m  his  shoes, 
will  have  the  first  right  of  redeeming  the 
whole;  and  if  he  does  not  do  so,  then  the 
purchasers  of  other  parts  will  be  entitled 
successively  in  order  of  date  to  redeem  the 
wliole.  Lovsdap  v.  Gluipman,  82  L.  T.,  N. 
8.  089— V.  0.  H. 

If  the  first  purchaser  of  a  part  has  bought 
that  part  subject  to  a  mortgage  debt,  he,  or 
whoever  stands  in  his  place  at  the  time  of  the 
consolidation  and  redemption,  must  pay  that 
mortgage  debt.     IK 

When  a  wife  joins  in  a  mortgage  of  her 
property,  her  equity  of  redemption  is  not  re- 
leased, if  there  is  no  express  contract  on  her 
part  to  do  so.  Betton  or  Bdton,  In  re,  12  L. 
k,  Eq.  553;  19  W.  R.  1052;  25  L.  T.,  N.  8. 
404— V.  C.  W. 

Time  to  redeem.] — A  mortgagor  cannot 
compel  a  mortgagee  to  reconvey  the  premises 
prior  to  the  period  fixed  in  the  proviso  for 
redemption  for  repayment  of  the  mortgage 


money,  although  the  mortgnfft^r  tcndcra  tib 
principal  and  full  amount  of  interest  vUek 
would  be  due  at  that  pericwl.  ^Brvwn.  r.  GaiU^ 
9  Jnr.  290;  14  L.  J.,  Chaac   167. 

Amount  to  be  paid.] — ^Tf  le  fieir  of  a  meaKr 
gngor,  who  has  covenanted  for  himself  mA 
ills  heirs  to  pay  the  the  mortgage  debt  aai 
interest,  cannot  redeem  wzttiout  payii^  ar- 
rears of  interest  to  the  extent  of  tw^entj  ytm% 
the  mortgagee  being  entitled  to  tack  tbe  ar- 
rears of  interest  to  the  debt  as  against  the  bdt 
Ehy  V.  Norwood,  5  De  G.  &  S.  1^0;  16  Jar. 
403;  21  L.  J.,  Chanc.  716. 

A  man  twenty-six  years  of  a;^,  entitM  U 
a  reversion  of  600^.,  but  wholly  -withoiaX,  jbts- 
ent  means,  applied  to  a  money  lender,  wte 
advanced  him  852.  on  a  mortgagne  of  the  jv- 
version  for  100/.,  with  aprovisioa  that  if  de- 
fault should  be  made  in  payment  of  thelOIL, 
the  100/.  should  bear  interest  at  fiv^e  percest 
per  month.     Twelve  years  afterwards  the  re- 
version fell  into  possession,  and  on  a  bill  ffied 
by  the  personal  representative  of  tbe  moti- 
gagor,  a  decree  was  made  for  redemptioa  oa 
payment  of  the  sum    borrowed   ana  simple 
interest  at  five  per  cent.     Beynon  ▼.  £S»^  10 
L.  R.,  Ch.  889;  23  W.  R.  591. 


As  to  amount  secured  by  mortgage, 
ally, — see  this  title,  II.,  4;  paj^ment,  ^nefally, 
—see  this  title,  VI.,  1. 

Oompromiaes  of  suits  for  redemptioo.]— A 
mortgagee  in  fee  who  had  been  in  posses^oa 
for  more  than  twenty  years  died  in  1805,  leav- 
ing a  will  by  which  he  devised  the  property 
to  his  eldest  son  in  tail,  with  diven  renuia- 
dcrs  over;  and  appointed  him  cxecator  znd 
residuary  le^fatec.       In    1812,    the   persons 
claiming  under  the  will  of  the  mortgagor 
filled  a  bill  against  the  scm  to  redeeni,  sod 
the  suit  was  compromised  in  1814  on  the 
terms  of  his  paying  a  sum  for  the  equity  of 
redemption,  which  was  accordingly  conveyed 
to  him.     He  afterwards  died  without  iasoe, 
and  without  having  done  any  act  to  bar  tbe 
entail  created  by  his  father's  will.-^Held,  that 
his  heir-at-law  was  entitled  to  the  equitable 
fee,  and  that  the  remaindermen  under  his 
father^s  will  had  no  title  in  equity.     Peadk- 
ton  V.  Booth,  1  De  G.,  F.  &  J.  81;  20  L.  J., 
Chanc.  265;  6  Jur.,  N.  S.  183;  8  W.  R.  101. 

In  a  redemption  suit  against  the  mortgagee 
in  possession  of  business  premises,  a  compo* 
mise  was  agreed  upon,  under  wh?ch  the 
mortgagor  was  to  pay  a  fixed  sum  upon  a 
certain  day,  and  the  mortgagee  was  to  cany 
on  the  business  in  the  meantime  and  give  up 
possession  on  payment,  and  all  proceedings 
m  the  suit  were  to  be  stayed.  The  mortga- 
gor failed  to  pay  the  money  at  the  time  ap- 
pointed : — Held,  that  the  agreement  for  com- 
promise could  not  be  enforced  on  motioa  in 
the  suit,  but  a  fresh  bill  must  be  filed  for 
specific  performance.  Pryer  v.  Gr3£U,  10 
L.  R.,  Gh.  534;  44  L.  J.,  Chanc.  G7C;  Sd  L 
T.,  N.  S.  238. 

As  to  assignments  of  equity  of  redcmplioii, 
— ^see  this  title,  IV. 
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YIL     PnOCBEDINOS  TO  HrCOYEB   MOBTaAOB 

MOKEY. 

1.  By  Sale  of  Premises  under  Power  of  Sale. 

ZfacerclBe  of  tho  power  \  conduct  and  valid- 
ity of  the  Bale.] — A  condition  of  sale  on  a  sale 
by  a  mortgagee  under  a  power  of  sale,  enti- 
tling the  vendor  to  rescind  the  contract  in 
case  he  shosld  be  unwilling  or  unable  to 
answer  any  requisition,  is  depreciatory  in  a 
sense,  but  not  so  depreciatory  as  to  be  im- 
proper, being  one  that  a  prudent  owner 
would  introduce,  and  therefore  binding  on 
tho  mortgagor.  Falkner  or  Favlkner  v.  Equi- 
taUe  Heversionai'y  Societi/^^Drew,  852;  4Jur., 
N.  8.  1214;  28  L.  J.,  Chanc.  182. 

A  mortgagee  with  a  power  of  sale,  either 
by  public  auction  or  private  contract,  and  a 
proviso  that  all  arrangements,  sales,  convey- 
ances, acts,  matters  and  things  made  and 
done  by  him  should  be  as  valid  without  as  if 
made  with  the  concurrence  of  the  mortgagor, 
sold  by  private  contract,  and  agreed  that  n 
part  of  the  purchase-money  might  remain  on 
a  mortgage  of  the  property  sold: — Held,  that 
the  sale  was  not  invalidated  by  the  want  of  a 
previous  attempt  to  sell  by  auction,  or  by  the 
stipulation  as  to  the  purchase-money  remain- 
ing on  mortgage,  but  was  good  as  regarded 
both  the  purchaser  and  the  mortgagee.  Da/oy 
V.  Durrani,  1  De  G.  &  J.  685;  26  L.  J., 
Cbanc.  830. 

A  mortgage  in  fee  contained  a  power  of 
sale  to  tiie  mortgagee,  his  heirs,  executors, 
administrators  or  assigns.  The  mortgage  was 
transferred,  and  the  transferee  died  intestate. 
The  administrator  of  the  transferee  contracted 
to  sell  tlie  estate,  and  procured  a  conveyance 
of  tho  legal  estate  from  the  heir  of  tho  intes- 
tate, u\)on  trust  for  the  personal  representa- 
tives for  the  time  being  of  the  intestate,  and 
to  be  disposed  of  as  they  should  direct: — 
Held,  that  the  vendor  could  make  a  good 
title.  Saloway  v.  Strawbridge,  1  Jur.,  N.  S. 
1194;  25  L.  J.,  Chanc.  121— L.  J. 

To  trespass  quare  clausum  fregit,  by  a 
mortgagor  of  a  customary  tenement,  a  justifi- 
cation under  an  entry  by  the  mortgage 
trustee,  who  had  by  the  mortgage  deed  an 
express  power  to  sell  on  non-payment  of  the 
mortgage  money,  if  the  mortgagee  requested 
him  to  do  so,  is  not  sufficient,  unless  it  alleges 
that  such  a  request  was  made,  and  that  the 
entry  was  for  the  purposes  of  the  mortgage 
trusts,  though  there  is  also  in  the  deed  a 
covenant  by  the  mortgagor  for  the  quiet  en- 
joyment of  the  trustee,  for  that  cun  only 
be  intended  to  be  in  accordance  with  the 
trusts.  Wateon  v.  Waltham,  4  N.  &  M.  637 ; 
2  A.  &  E.  485;  1  H.  &  W.  24. 

A  power  given  to  a  trustee  in  a  mortgage 
deed,  to  sell,  if  tho  mortgagee  requests,  does 
not  necessarily  imply  a  right  to  enter  upon  the 
premises.     lb. 

The  lessee  of  premises  mortgaged  them  to 
the  defendant,  the  mortgage  deed  containing 
a  power  of  sale  in  the  event  of  the  non- 
payment of   the   mortgage   money.     Upon 


default  of  payment,  the  defendant  contracted 
to  sell  the  premises  to  B.,  but  in  carrying 
out  the  arrangement  it  was  agreed  that  the 
greater  part  of  the  purchase-money  should 
remain  on  mortgage: — Held,  in  the  absence 
of  any  proof  that  the  contract  of  sale  to  B. 
was  not  bon&  fide,  that  tho  defendant  had 
duly  executed  his  power  of  sale,  and  thit  ho 
^ras  not  bound  to  have  disposed  of  the 
premises  for  ready  money  only.  ThurUno  v. 
Maekeson,  19  L.  T.,  N.  8.  448;  88  L.  J.,  Q. 
B.  57;  4  L.  R.,  Q.  B.  97;  17  W.  R  280. 

A  mortgagee,  wl)o  has  bond  fide  contracted 
to  sell  according  to  the  power  of  sale  in  his 
mortgage  deed,  may  allow  part  of  the  purchase- 
money  to  remain  outstanrling  on  a  mortgage 
of  the  property,  though  the  power  of  sale 
makes  no  mention  of  any  such  privilege. 
lb. 

The  23  &  24  Vict.  c.  145,  s.  15,  gives 
power  to  a  mortgagee  of  leaseholds  by  under- 
lease to  sell  tho  whole  of  the  original  term. 
Hiatt  V.  JIUlman,  19  W.  R.  694— R. 

A  mortgagee  contracted  to  sell  together 
two  properties  mortgaged  to  him  by  d liferent 
persons;  and  on  the  purchaser  objecting  to 
the  title,  the  mortgagors,  some  of  whom  were 
married  women,  verbally  promised  to  concur. 
Tiie  purchaser,  liowever,  refused  to  complete, 
and  before  a  final  order  for  specific  perform- 
ance could  be  obtained,  some  of  the  mort- 
gagors died,  leaving  infants  interested  in  the 
equity  of  redemption: — Held,  that  the  will- 
ingness of  the  mortgagors  to  concur  covered 
the  defect  in  the  title.     lb. 

The  mortgagors  had  so  mortgaged  the 
property  that  the  distinct  ])owers  of  sale  could 
not  be  exercised  separately  without  selling 
undivided  shares: — Held,  that  under  the  cir- 
cumstances they  would  be  benefited  by  a 
joint  exorcise  of  tho  i>ower8,  and  must  be 
bound  by  it.     lb. 

A  mortgagee  of  freeholds,  with  power  of 
sale,  may,  under  25  &  20  Vict.  c.  108,  sell 
the  minerals  separately  from  the  land,  though 
there  are  subsequent  mortgagees  who  have 
not  consented.  Beawmant^  In  re^  10  W.  R. 
707;  40  L.  J.,  Chanc.  400;  13  L.  R.,  Eq.  86. 

Mortgagees  of  real  property,  except  the 
minerals,  were  allowed  upon  i>etition  to  ex- 
ercise their  power  of  sale  by  selling  apart 
from  the  minerals,  although  a  bill  for  fore- 
closure had  been  filed  by  them,  and  subse- 
quent incumbrancers  and  persons  interested 
in  tho  equity  of  redemption  opposed  the 
petition.  Wilkinson^  In  re,  41  L.  J.,  Chanc. 
392;  13  L.  R.,  Eq.  034— V.  C.  W. 

A  mortgage  contained  a  covenant  by  the 
mortgagor  not  to  redeem  for  eight  years,  and, 
five  years  being  yet  unexpired,  the  mortgagor 
presented  a  petition  for  sale  in  tho  usual 
form: — Held,  that  the  covenant  was  cause 
against  making  an  absolute  order  for  sale. 
Honey  In  re,  8  Ir.  R.,  Eo.  05. 

A  mortgage  contained  a  power  of  sale  to 
be  exercised  by  the  mortgagee  after  default, 
with  a  proviso  that  upon  any  sale  purporting 
to  be  made  in  pursuance  of  the  power,  the 
purchaser  should  not  bo  bound  to  inquire 
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tvhether  default  had  been  made  in  payment 
of  any  principal  or  interest,  or  as  to  the  pro- 
priety or  ezpi*d]ency  of  such  sale,  and  that, 
notwithstanding  any  impropriety  or  irregu- 
larity in  any  such  sale,  the  same  should,  as 
repfardod  the  protection  of  the  ])urci)aser,  be 
taken  to  be  within  the  iK)wor,  nn<l  the  remedy 
of  the  mortgagor  should  bo  in  damages  only. 
The  mortgagee  purported  to  exercise  the 
)K>wer  in  favor  of  a  purchaser  for  value.  In 
a  suit  by  an  incumbrancer  of  the  ia<irrgagor 
to  establish  his  priority  over  the  mortgagee, 
it  was  alleged  that  if  the  accounts  wci*c  taken 
it  would  show  that  the  security  wns  satlstied 
at  the  time  of  the  sale: — Held,  that  the  sale, 
having  been  made  to  a  bond  fide  purchaser 
without  notice,  was  valid,  even  if  the  security 
should  prove  to  have  been  satisfied.  Dicker 
V.  Angerttein,  8  L.  R.,  Cli.  Div.  600;  43  L. 
J.,  Chanc.  Div.  754;  24  W.  R.  844— R. 

As  to  validity  of  powers  of  sale  in  mort- 
gages,— see  this  title,  I.,  1;  cHect  of  assign- 
men  t^,  —see  this  title,  III. 

Rights  of  pnrchaaors.] — ^Thcreis  no  rule  in 
equity  which  precludes  a  puisne  mortgagee 
from  purchasing  the  mortgaged  property  on  the 
occasion  of  the  exercise  by  a  prior  mortgagee  of 
his  power  of  sale,  and  a  puisne  mortgagee  so 
purchasing  acquires  as  against  the  mortgagor 
an  absolute  irredeemable  title.  Shaw  v.  Bunny, 
11  Jur.,  N.  8.  90;  84  L.  J.,  Chanc.  257;  83 
Beav.  404. 

Where  a  first  mortgagee  sells  in  exercise  of 
his  power  of  sale,  and  a  second  mortgagee 
purchases,  he  has  the  same  absolute  right 
against  the  mortgagor  as  a  stranger  would 
have.     lb, 

A  mortgagee,  if  he  is  not  redeemed,  is 
entitled  to  every  possible  security  for  his  title, 
and  has  a  right  to  buy  in  an  anterior  mortgage 
at  any  price  ho  pleases.  Kirkwoodv,  Thompmn^ 
11  Jur.,  N.  S.  885;  84  L.  J.,  Chanc.  805;  18 
W.  R.  495;  12  L.  T.,  N.  8.  446;  affirmed  on 
appeal,  13  W.  R.  1053:  12  L.  T.,  N.  8.  811;  2 
De  G.,  J.  <&  8.  613;  84  L.  J.,  Chanc.  501. 

When  the  owner  of  an  equity  of  redemp- 
tion of  real  estate  is  entered  on  the  register 
of  estates  with  an  indefeasible  title,  under 
the  Transfer  of  Land  Act,  25  &  20  Vict.  c. 
58,  subject  to  a  mortgage,  and  the  mortgagee 
afterwards  exercises  his  power  of  sale,  and 
conveys  part  of  the  registered  property  to  a 

Surchaser,  such  purchaser  is  entitled,  after 
is  conveyance  has  been  entered  on  the  regis- 
ter, to  have  the  property  bought  by  him, 
and  all  entries  relating  thereto,  removed  from 
the  register  without  the  consent  of  the  mort- 

fagor.     Winter,  In  rd,  15  L.    R*,   Eq.    156; 
1  W.  R.  820;  27  L.  T.,  N.  8.  842— R. 

Application  of  pnrchase-moneys.] — ^Pre- 
paratory to  a  contemplated  sale  under  a  trust 
for  sale  in  a  mortgage  deed,  an  ejectment 
was  bronglit  by  the  first  and  second  mortga- 
gees against  the  heir  of  the  mortgagor,  and 
compromised  upon  the  terms  that  he  should 
give  up  possession  on  the  29th  day  of  Sep- 
tember following,  and,  if  required,  release  to 
the  mortgagees  all  his  right,  chum,  and  in- 


terest, if  any,  in  the  profnises-  The  ssfe 
not  take  place;  the  heir  -vrtMS.  not  reqairvd 
execute  any  release,  and  lie  ^id.  nc«  ghe 
possession  of  the  premises^  TV^elve 
afterwards,  the  mortgaged  fymp^rtj  was 
under  the  trust  for  sale  for  oonsiilerablf 
than  enough  to  pay  principal^  intenst, 
costs:— Held,  that  the  mort^ageej 
entitled  under  the  cooiproznise  to 
surplus  purchase- money 8  for  ^Ueu 
Jiui/ibrook  v.  Lawrenee,  80  1^.  JT. , 
C. 

A  mortgagee  in  poaseaaiony  vfao 
part  of  the  mortgaged  \^r€kpaTtj  mdert 
power  of  sale  in  the  morfi^^e,  ma^ 
apply  the  proceeds  of  sale,  first,  in  parant 
of  interest  and  costs,  and  tiien  eitlier  p«y  w 
balance  to  the  mortgagor  or  a.ppiy  ic  ia  n- 
duction  of  the  principal  due  on  tfse  nxnrtfiit^ 
and,  in  taking  an  account  against  the  lawt- 
gagee,  who  has  retained  sale  mooejB  beyeed 
the  interest  and  costs  due,  a  rest  aanat  be 
made  at  the  time  of  thereceiptof  the 
of  sale,  even  altliough  he  may  iia^e 
into  possession  when  the  interest  <iae  to 
was  in  arrcar.  The  same  rule  applies 
two  distinct  mortgages  are  held  by  the  mtm 
person,  who  sells  one  of  the  mortgaged  e» 
tates.  Tlunnpson  v.  Hudwn^  10  !«.  IL,  £}. 
407;  40  L.  J.,  Chanc.  28;  18  W.  K.  1081;  SS 
L.  T,,  N.  8.  278— R. 

W.  intrusted  to  P  ,  his  solicitor,   7«7ML, 
and  verbally  arranged  with  a  clerk  of  P.  fof 
its  investment  on  a  morti^ge  of  leaaeboidaal 
C,  which  investment  P.,  by  letter,  infooMd 
him  had   been  made  ns  arranged  with  the 
clerk.     P.    having    died    insolvent,    it    was 
found    that  no    mortgage    in  favor   of  W. 
existed,  but  that  P.  had  advanced  upmidt 
of  100,000Z.  in  his  own  name  on  mort;;*^  of 
the  property  at  C.     Of  this  sum  cooaidcraUj 
more  than  7,700^.  had  been  advanced  by  P. 
between  the  date  at  which  W.  had  intrastrd 
that  amount  to  him,  and  the  date  of  tlie  let- 
ter informing  W.  of  the  investment.    Under 
an  order  of  the  court  in  a  suit  for  the  ad- 
ministration of  the  estate  of  P.,  the  mortgage 
property  was  sold,  and  the  proceeds  csnied 
to  a  separate  account: — ^Held,  that  the  id- 
vances  made  by  P.  on  mortgage  of  the  prop- 
erty at  C.  included  the  moneys  intrusted  to 
him  by  W.,   and  that   W.  was  entitled  to 
repayment  of  such  moneys  out  of  the  faad  Id 
court.     Middleton  v.   PoUock^    WMmU,  Ei 
parte,  25  W.  R.  04— R. 

A  solicitor  invested  money  of  a  client  on  is 
improper  security  (a  fourth  mortgage).  It 
being  supposed  that  the  security  was  woith- 
less,  and  the  solicitor  having  absconded,  the 
client  received  a  composition  of  5«.  ia  tiie 
pound  from  the  estate  of  a  deceased  partier 
of  the  solicitor^  under  a  general  scheme  of 
compromise  between  the  executors  and  credit- 
ors of  such  deceased  partner.  The  mortgaged 
estate  having  subsequently  proved  suffident 
to  pay  the  fourth  mortgage: — Held,  thattbe 
amount  received  under  the  composition  must 
be  repaid  to  the  partner's  estate,  and  did  not 
inure  to   the  l)enefit  of    subaquent    incna- 
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branoers  on  the  mortgaged  property.  Sato- 
fferr.  GoodwiOy  45  L.  J.,  Ghanc.  Div.  389;  1 
L.  R,  Ch.  Div.  851;  24  W.  R  493;  84  L.  T., 
N.  8.  085— C.  A. 

2.  By  ActioTiB  or  Suits, 
(a)  At  Law. 

Wh«ii  action  lies;  natnre  and  form)  and 
what  remedies  aTaUable*] — When  a  mortgage 
deed  contains  no  covenant  for  repayment.,  so 
that  no  action  can  be  maintained  on  the  deed, 
an  action  for  money  lent  will  lie.  Yates  v. 
Aston,  8  G.  &  D.  851;  4  Q.  B.  182;  7  Jur. 
88:  12  L.  J.,  Q.  B,  160. 

The  plaintiff  was  mortgagee  under  a  mort- 
gage from  the  defendant  to  him»  with  a 
power  of  sale  in  the  event  of  non-payment  of 
a  sum  of  money,  which  was  farther  secured 
by  a  bond  given  by  the  defendant  to  him. 
The  property  was  afterwards  sold  by  the 
plaintiff  under  the  power,  but  did  not  pro- 
duce sufficient  to  discharge  the  debt.  An 
account  was  then  stated  between  the  plaintiff 
and  the  defendant,  charging  the  defendant 
with  the  full  araonnt  of  the  principal  and  in- 
terest, and  giving  him  credit  for  the  net  pro- 
ceeds of  the  sale.  The  defendant  admitted 
the  correctness  of  the  account,  and  promised 
to  pay  the  balance,   to  recover  which  the 

Slaintiff  brought  an  action  for  money  lent  and 
ue  on  an  account  stated: — Held,  that  the 
debt  having  been  secured  by  specialty,  the 
action  could  not  be  maintained,  except  upon 
the  deed.  MiddUdUek  v.  EUU,  2  Exch.  623; 
17  L.  J.,  Exch.  865. 

A  devisee  in  trust  of  mortgiged  premises, 
for  sale  and  payment  of  the  debts  of  the  mort- 
gagor, borrowed  2002.  of  the  plaintiff,  for  the 
purpose  of  paying  off  a  portion  of  the  debts 
of  the  mortgagor;  and  by  deed  between  him 
and  the  plaintiff,  reciting  these  facts,  charged 
the  premises  with  the  payment  of  tliat 
amount,  and  covenanted  that  he  and  his  heirs 
should,  out  of  the  money  that  should  come 
to  his  hands  as  such  trustee,  or  out  of  the 
personal  estate,  if  any,  of  the  mortgagor,  pay 
to  the  plaintiff  the  principal  and  interest  se- 
cured by  the  deed: — ^Hela,  that  the  plaintiff 
was  not  entitled  to  sue  the  devisee  in  an  action 
for  money  lent,  but  that  his  remedy  was  upon 
the  covenant  contained  in  the  deed.  MtUhew 
T.  Blaekmare,  1 H.  &  N.  762;  26  L.  J.,  Exch. 
150. 

A  deed  of  mortgage,  and  conditional  sale, 
contained  a  covenant  for  possession  by  the 
mortgagee  d urine  the  mortgage  term.  Pos- 
session was  withheld,  though  the  mortgagor 
received  the  mortgage  money: — Held,  that  an 
action  would  lie  by  the  mortgagee  agfdnst  the 
mortgagor  for  recovery  of  the  principal  and 
interest  on  the  money  advanced.  Bftja  Oodit 
PurkashSinffY,  Martindell,  4  Moore  Ind.  App. 
444. 

There  were  cross  covenants  in  a  mortgage 
deed,  and  the  mortgagees  did  not  execute  it: 
— ^Held,  that  they  might  neverthelera  bring 
their  action  against  the  mortgagor,  who  did 


execute.     Morgan  v.  Pike^  14  C.  B.  478;  2C. 
L.  R.  096;  23  L.  J.,  C.  P.  64. 

A  party  havini;  a  mortgage,  and  also  a 
bond  as  a  security  for  the  tuime  debt,  may 
arrest  the  defendant  on  the  bond  pcndin^o;  a 
suit  in  equity  for  a  foreclosure.  Burneli  v. 
Martin,  2  Dougl.  417. 

A  mortgagee,  who  has  taken  the  body  of 
his  debtor  in  execution  for  tlie  mortgage  debt, 
is,  nevertheless,  entitled  to  the  bcoelit  of  his 
mortgage  security.  Davis  v.  Battine^  2  Russ. 
&  Mylne,  76. 

After  foreclosure  un<l  sjile,  the  mortgagee 
may  bring  an  action  for  the  residue.  Tooke 
V.  Hartley,  2  Bro.  C.  C.  120.  See  Perry  v. 
Barker,  8  Ves.  527. 

A  mortgagee  having  filed  a  bill  of  fore- 
closure, and  having  proceeded  to  execution  in 
ejectment,  and  being  in  possession  of  the  rents 
and  profits  under  an  ejectment,  and  having 
brought  an  action  fqr  the  mortgage  money, 
and  obtained  execution,  the  court  refused  to 
discharge  the  defendant  out  of  execution; 
for  a  mortgagee  has  a  right  to  his  remedy  on 
all  his  securities.  CMy  v.  Oibaon,  8  Smith, 
516. 

After  foreclosure  a  mortgagee  fairly  sold 
the  estate  for  less  than  what  was  due  to 
him: — Held,  that  he  could  not  afterwards 
recover  from  the  mortgagor  upon  his  collat- 
eral personal  securities  the  amount  still  re- 
maining unpaid.  Loekhart  v.  Hardy,  9  Beav. 
349;  10  Jur.  532;  15  L.  J.,  Chanc.  847. 

When  action  at  la«r  will  be  restrained  in 
equity.] — The  circumstance  that  a  mortgagee^ 
with  power  of  sale,  has  entered  into  a  contract 
to  sell  a  portion  of  the  property  comprised  in 
the  security  for  a  sum  greater  than  the 
amount  due  on  the  mortgage,  is  not  a  suf- 
ficient ground  for  restraining  him  from  prose- 
cuting an  action  upon  the  covenant  for  pav- 
ment  contained  in  tlie  mortgage  deed.  WiUes 
V.  LefC6tt^  1  Do  G.  &  S.  892. 

A  mortgagor  having  transferred  the  equity 
of  redemption,  the  transferee  and  mortgagee 
joined  in  a  partial  alienation  of  the  property, 
but  the  money  was  received  by  the  transferee 
alone : — Held,  that  the  mortgagee  could  not 
afterwards  sue  the  mortgagor  on  his  cove- 
nant to  pay.  Palmer  v.  Hendrie,  27  Beav. 
849. 

When,  default  having  been  made  in  pay- 
ment of  interest,  a  mortgagee  has  recovered 
judgment  for  the  amount  of  the  principal  and 
interest,  and  a  bill  is  tiled  to  restrain  execu- 
tion and  for  specific  performance,  on  the 
ground  that  the  mortgage  deed  is  not  in 
accordance  with  the  terms  of  a  previous 
agreement,  which  provided  that  the  principal 
siiould  not  be  called  in  for  a  term  still  unex- 
pired, an  injunction  will  be  refused  except 
on  the  terms  of  the  amount  recovered  being 
paid  into  court,  since,  if  a  clause  in  accord- 
ance with  that  provision  in  the  agreement  had 
been  inserted  in  the  deed,  it  would,  as  a 
matter-ef  course,  have  made  the  not  calling  in 
of  the  principal,  conditional  on  the  punctmd 
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706/.  Si,  being  deducted  from  the  proceeds  of 
the  sale,  the  plaintid  never  realized  more 
than  2.085/.  18«.  4<2.,  which  was  only  suffi- 
cient to  pay  a  part  of  the  plaintifl^s  claim : — 
Held,  that,  in  taking  the  account  in  equity, 
the  plaintiff  was  not  entitled  to  deduct  from 
the  amount  for  which  the  property  sold  the 
600Z.  and  interest,  for  that  would  in  effect  be 
to  tack  the  mortgage  of  2,8002.  to  the  mort- 
gage of  6002.,  which  could  not  be  done,  since 
the  equity  of  redemption  was  in  different 

Sersons;  but  that  the  plaintiff  was  entitled  to 
educt  the  7062.  S$,,  since  the  whole  property 
was  not  in  his  possession,  and  the  defendant 
had  no  right  to  sell  it  until  the  sum  of  7062. 
S$,  was  paid  into  court.  Mareon  v.  Bloxam, 
11  £xch.  586;  2o  L.  J.,  Exch.  103. 

Right  of  mortgagee  to  sne  on  non-payment 
of  mortgage  money.] — To  a  declaration  on  a 
mortgagor's  covenant  to  pay  the  debt,  the 
action  being  brought  to  recover  the  balance 
due  to  the  mortgagee,  after  giving  credit  fur 
the  money  realized  on  the  sale  of  the  property, 
the  defendant  pleaded,  by  way  of  equitable 
defense,  a  plea  which  sliowed  that  the  plaint- 
iff had  taken  possession  of  the  property,  and 
had  sold  it  under  the  power  of  sale  contained 
in  the  mortgage,  and  had  thereby,  as  the 
plea  alleged,  deprived  the  defendant  of  his 
right  to  have  such  property  conveyed  to  him 
upon  payment  of  the  money  and  interest  due 
on  the  mortgage.  This  plea  was  pleaded 
under  a    master's    order,    which    gave   the 

f  plaintiff  liberty  to  reply  and  demur  thereto, 
nstead  of  demurring,  the  plaintiff  applied 
for  and  obtained  an  order  from  a  judge  to 
strike  the  plea  out: — Held,  that  such  order 
was  rightly  made,  as  the  plea  was  clearly  bad, 
since  it  did  not  show  that  sufficient  had  been 
realized  by  the  sale  to  satisfy  the  debt.  Budge 
V.  Biehens,  42  L.  J.,  C.  P.  127;  8  L.  R.,  C. 
P.  127;  28  L.  T.,  N.  B.  637. 

(h)  In  Equity. 

Foreoloanre  and  sale.] — [By  7  Geo.  2,  c. 
5M),  8.  2,  on  bills  to  foredoie^  the  court,  on  the 
d^endarW^s  request^  may  proceed  to  a  decree 
hefore  a  regular  hearing;  and  all  parties  shall 
he  hound  thereby  as  if  the  cause  had  been  regularly 
heard. 

By  8.  8,  the  act  does  not  extend  to  cases  where 
the  right  of  redemption  is  controverted^  or  the 
money  due  not  adjusted. 

By  15  &  16  Vict.  c.  86,  s.  48,  a  court  of 
equity  may  direct  a  sale  of  the  mortgaged  prop- 
erty instead  of  a  foreclosure.  ] 

A  person  entitled  to  part  only  of  a  sum  of 
money,  due  on  mortgage,  cannot  file  a  bill  for 
a  foreclosure  •f  the  same  part  of  the  mortga- 
ged estate.  r(dmer  v.  Carlisle^  1  Sim.  &  Stu. 
&8. 

Upon  a  bill  of  foreclosure,  the  mortgagee 
having  been  robbed  of  the  title-deeds,  ]pay« 
ment  of  the  mortgage  money  within  a  limited 
time  was  decreed;  and  on  payment  of  the 
same  a  reconveyance  was  directed,  with  a  bond 
of  indemnitv.  Shdmardvie  v.  Harrop^  6  Madd. 
89. 


Although  a  foreclosure  suit  is  pending  the 
court  will  allow  the  property  to  which  it  re- 
lates tn  be  sold  without  tiie  control  of  the 
court,  provided  all  parties  interested  are  sui 
juris  and  consent;  but  the  purchase- money 
will  be  ordered  to  be  paid  into  conrt,  at 
least  if  there  is  any  question  as  to  priority  of 
incumbrances.  Belph  v.  Ilorton,  19  W.  R. 
220— R. 

When  A.  and  B.,  jointly  interested  in  a 
policy  of  assurance,  agreed  to  keep  it  up  for 
their  mutual  benefit,  paying  the  premium  in 
certain  proportions,  and  B.  ceasing  to  pay 
his  portion  of  the  ])remium,  the  whole  was 
paid  by  A. : — Held,  that  he  was  entitled  to  a 
foreclosure  decree  against  B.  Parker  v.  An* 
glesea,  25  L.  T.,  N.  B.  482;  20  W.  R.  162— R 

A  purchaser  who,  in  a  suit  to  realize  a 
mortgage  security,  has  paid  the  purchase- 
money  of  the  mortgaged  property  into  court, 
is  entitled,  before  its  distribution,  to  the  de- 
livery of  the  title-deeds.  FoinUr  y,  Scott,  25 
L.  T.,  N.  8.  784;  20  W.  R.  199— V.  C.  W. 

A  foreclosure  decree  being  a  decree  in  per- 
sonam depriving  the  mortgagor  of  his  per- 
sonal right  to  redeem,  the  court  has  jurisdic- 
tion to  make  such  a  decree  in  respect  of  a 
mortgage,  between  an  English  mortgagor  and 
mortgagee,  of  land  in  one  of  the  colonies. 
Paget  v.  Ede.  18  L.  R.,  £q.  118;  43  L.  J.^ 
Chanc.  571;  22  W.  R.  625;  SOL.  T.,  N.  Sf 
228. 

The  rule  that  the  dismissal  of  the  bill  in  a 
redemption  suit  operates  as  a  foreclosure  of 
the  mortgage  does  not  apply  to  an  equitable 
mortgage  by  deposit  of  title-deeds.  Marshall 
V.  Shrewsbury,  10  L.  R.,  Ch.  250;  32  L.  T., 
N.  8.  418;  44  L.  J.,  Ghana  802;  23  W.  R. 
803. 

A  mortgagor  filed  a  bill  for  the  redemption 
of  a  legal  mortgage.  The  mortgagee,  by  his 
answer,  alleged  that  he  had  advanced  another 
sum  of  money  on  thedeposit  of  the  title-deeds 
of  another  estate,  and  he  claimed  to  hold 
both  estates  till  both  debts  were  paid.  The 
plaintiff  amended  his  bill  by  stating  the 
allegations  made  by  the  defendant,  but  before 
the  bill  came  to  a  hearing  he  obtained  an 
order,  ex  parte,  dismissing  the  bill  with  costs. 
The  mortgagee  afterwards  contracted  to 
sell  both  estates,  and  then  filed  a  bill  for 
the  administration  of  the  estate  of  the  mort- 
gagor, who  was  dead,  praying  for  permission 
to  carry  out  the  sale,  and  for  payment  of  his 
whole  debt  out  of  the  mortgagor's  estate: — 
Held,  that  the  equitable  mortgage  was  not 
foreclosed,  and  that  the  plaintiff  was  entitled 
to  the  relief  pray^  for.     1  b. 

The  proper  remedy  for  an  equitable  mort- 
gagee with  a  deposit  of  title-deeds  is  by  a  de- 
cree for  foreclosure,  and  not  a  sale.  James  v. 
James,  42  L.  J.,  Chanc.  380;  16  L.  R.,  £q. 
153;  21  W.  R.  622. 

The  doctrine  that  an  equitable  mortgagee 
by  deposit  of  title-deeds  is  entitled  to  fore- 
closure, does  not  extend  to  a  pledgee  of  per- 
sonal chattels.  Carter  v.  Wales,  4  L.  R.,  Ch. 
Div.  605;  46  L.  J.,  Chanc.  Div.  841— R. 

A.  deposited  with  B.  certain  Canada  rail- 
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way  bonds  as  security  for  a  debt.  On  bill 
filed  by  B.  for  foreclosure  or  sale : — Held,  that 
B.  was  entitled  to  an  order  for  sate  only. 
lb, 

A  mortgagee  having  instituted  an  action  for 
foreclosure  of  a  mortgage  against  the  mortga- 
gor, making  a  second  mortgagee  party,  dur- 
ing the  pendancy  of  the  action  purchased  tlie 
equity  of  redemption : — Held,  that  the  inten- 
tion being  apparent  upon  the  deeds  not  to 
let  in  the  second  mortgagee  as  first  mortga- 
gee, such  second  mortgagee  could  (mly  fore- 
close on  terms  of  paying  oil  tiie  amount  se- 
cured by  the  first  mortgage.  Adams  v.  Angell^ 
40  L.  J.,  Chanc.  Div.  54— V.  C.  H. ;  affirmed 
on  appeal,  46  L.  J.,  Chanc.  Div.  852;  5  L. 
U.,  Ch.  Div.  634;  36  L.  T.,  N.  B.  334. 

Payment  of  mortgage  debts  of  decedent  cot 
of  real  or  personal  eeUte.]— [By  17  &  18  Vict, 
c.  113,  s.  1,  tDhen  any  penon  $haU^  after  91it 
December,  1854,  die  ieieed  of  or  entitled  to  any 
estate  or  interest  in  any  lands  or  other  heredita- 
ments, tohieh  shall  at  the  time  of  his  death  be 
charged  teith  the  payment  of  any  sum  or  sums  of 
money  by  teay  of  mortgage,  and  such  parson  shall 
not  by  his  ieiu,  or  deed  or  other  document,  have 
signaled  any  contrary  or  other  intention,  the 
heir  or  devisee,  to  whom  such  land  or  heredita- 
^its  shall  descend  or  be  devised,  shall  not  be 
entitled  to  have  the  mortgage  debt  discharged  or 
satisfied  out  of  the  personal  estate  or  any  other 
real  estate  of  such  person,  btU  the  land  or  here- 
ditaments so  charged  shall,  as  between  the  differ- 
ent persons  claiming  through  or  under  the  de- 
ceased person,  be  primarily  liable  to  payment  of 
all  mortgage  dMs  with  vihich  the  same  shall  be 
charged,  every  part  thereof,  according  to  its 
value,  bearing  a  proportionate  part  of  the  mort- 
gage debts  charged  on  the  whole  thereof: 

Provided  always,  that  nothing  herein  con- 
tained shall  effect  or  diminish  any  right  of  the 
mortgagee  on  such  lands  or  hereditaments  to 
obtain  full  payment  or  satisfaction  of  his  mort- 
gage debt  either  out  of  the  personal  estate  of  the 
person  so  dying  as  aforesaid  or  otherwise;  or 
the  rights  of  any  person  claiming  under  or  by 
virtue  of  any  wiu,  deed,  or  document  already 
made,  or  to  be  made  btfore  the  Ist  of  January, 
1855. 

But  by  80  &  81  Vict.  c.  69,  s.  1,  tn  t^  con- 
struction of  the  wiU  of  any  person  who  may  die 
qfter  dlst  December,  1867,  a  general  direction 
that  the  debts  or  that  all  the  debts  of  the  testator 
sliall  be  paid  out  of  his  personal  estate  shall  not 
be  deemed  to  be  a  declaration  of  an  intention 
contrary  to  or  other  than  the  rule  established  by 
the  17  eft  18  Viet,  c  113,  unless  such  contrary 
or  other  intention  shall  be  further  declared  by 
words  expressly  or  by  necessary  implication 
referring  to  aU  or  some  of  the  testator'* s  debts  or 
debt  charged  by  way  of  mortgage  on  any  part 
of  his  real  estate.  See  Nelson  v.  Page,  17 
W.  R.  27. 

By  8.  %,  in  the  construction  of  both  ads,  the 
word  mortgage  shall  be  deemed  to  extend  to  any 
lien  for  unpaid  purchase-money  upon  any  lands 
or  hereditaments  purchased  by  a  testator.    See 


BamweU  v.  Ironmonger,  1    I>rcw.  &  8. 
Hood  V.  Hood,  26  L.  J.,  Chanc,  616.] 

A  mortar  devised  his  real  and 
estate  to  his  wife.  She  died  i^lliout  psyie; 
off  the  mortgage  :^Hc*ld,  in  a  case  not  iMlBng 
within  tlic  17  &  18  Vict.  c.  113,  that  herkor 
was  not  entitled  to  have  the  mortgage  paid 
out  of  the  i)cr8onnl  estate  of  the  iii<4rt^;a^gc 
Swainson  v.  Swainson,  6  Dc  O. ,  M.  4;  G.  §4ft; 
8  Jur.,  N.  8.  145;  26  L.  J.,  Cbanc-  119. 

In  a  suit  by  legal  mortgagees  of   real  e^ata 
for  sale  of  the  mortgage<l  property,  and  for 
the  general  administration  of  tlie  mortgai^s 
estate,  the  proceeds  of  the  nknrtffog^  V^ 
erty  will  be  applied  in  payment   to   tlie  taxi- 
ffagees  of  their  principal,  interest   and  ce^ti, 
in  priority  to  the  payment  to  devisees  «•  ex- 
ecutors, who  had  been  made  part  lea,  of  tbeir 
costs  of  tho  suit.     Pinchard  v.  F'eiltnce,  4S  L. 
J.,  Chanc.  227;  22  W.  K.  612;  2»  L.  T.,  T 
8.  882— V.  C.  B. 

A  tenant  for  life  under  a  sett lemeat  ex- 
ecuted a  deed,  by  which— reciting  an  ^grBe• 
mcnt  by  O.  to  lend  him  150^  on  a  bill  of  sals 
or  transfer  of  a  diamond  necklace,  and  a 
desire  to  settle  it  as  a  heirloom — he  naeigBed 
it  in  trust  for  O.,  subject  to  a  proviso  for 
cesser  of  the  trust  on  repayment  oi   the  pfia- 
cipal  and  interest,  and,  after  repayioeat  m 
trust  for  himself  for  life,  and,  after  Ids  death, 
as  an  heirloom,  with  tho  estates  limited  by 
the  settlement;  and  he  coyenanted  to  pay  tfe 
money  with  interest,  and  that,  in  default  of 
payment,  O.  should  possess  and  sell  the  neck- 
lace, and  pay  the  surplus  proceeds  to  ihs 
donor: — Held,  that,  as  between  the  remaia- 
der-man  and  the  personal  representative  of  il» 
donor,  the  necklace  was  primarily  liable  for 
the  payment  of  tho  debt.     Owen  v.  Bradddlf 
7  Ir.  R.,  Eq.  858— V.  C. 
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Opk:b, A."rxoiv  of  the  Statute  of  MoBTMAnr, 

Genebally. 

Statutes.! — [By  9  Geo.  2,  c.  36,  s.   1,  no 

'^narSy  ItzucIh^  tenemenfSy  rents,  advow8ons  or 
Jier  hcrscLitctrMnts,  corporeal  or  inem'porealj 
or  any  mum  cf  money,  goods,  ehatteU,  stock, 
^enrities  J^onr  money ^  or  any  other  personal 
state  ^tiKtztsaerer^  to  he  laid  out  in  the  purchase 
^flands^  tenements  or  hereditaments,  can  be  given 
•or  ehfiritahl^  uses,  unless  by  deed  indented  and 
executed,  hefare  two  witnesses,  twelve  months  be- 
fore the  (lenth  of  the  donor,  and  enrolled  within 
cix  r¥u?nt/ts  after  execution. 

By  8.  2,  it  is  not  to  extend  to  purchases  or 
tranttfers  mti.de  for  valuahU  considerations. 

"By  \>  Qco.  4,  c.  85,  8.  1,  deeds  relating  to  the 

pure/uue  of  land^for  charitable  purposes,  where 

ths  congitlercUion  haa  been  aetualty  paid  for  the 

mame^  are  to  be  valid,  although  formalities  pre- 

scribed  hy  previous  statute  have  not  been  duly 

'perfrriMeU^ 

These  acts  were  amended  ^  24  &  25  Vict.  c. 

9,  25  &  20  Vict.  c.  17,  27  Vict.  c.  13,  and  29 

&  ^  Vict.  c.  57,  artd  the  time  and  mode  for 

the  enrollment  of  deeds  for  charitable  objects  ex- 

tended. 

By  27  Vict.  c.  13,  s.  4,  every  fuU  and  bona 
fide  valttcdfle  eimsideration,  within  section  1  of 
the  24  &  25  Vict.  c.  9,  which  shall  consist,  either 
whoUy  or  partly,  of  a  rent  or  other  annual  pay- 
ment reserved  or  made  payable  to  the  vendor  or 
grantor,  or  to  any  other  person^  shall,  for  the 
purj}oses  of  tlie  9  Geo.  2,  c.  3G,  be  as  valid  and 
have  the  same  force  and  effect  as  if  such  con- 

sideration  had  been  a  sum  of  money  actually 
paid  at  or  before  the  making  of  such  conveyance 

without  fraud  or  collusion. 

By  20  &  27  Vict.  c.  100,  every  deed  or  assur- 
ance by  which  any  land  sJuiU  have  been  demised 
far  any  term  of  years  for  any  diaritoLle  use 
shall,  for  all  t/ie  purposes  of  tJie  9  Geo.  2,  c.  30, 
^  ft  25  Vict.  c.  9.  and  25  <&  20  Vict.  c.  17, 
^  deemed  to  have  oeen  tnade  to  take  effect  for  the 
c/taritable  use  thereby  intended  immediately  from 
the  making  thereof,  if  the  term  for  which  such 
land  shall  have  been  thereby  demised  was  tliereby 
made  to  commence  and  take  effect  in  possession 
at  any  time  within  one  year  from  the  date  of 
such  deed  or  assurance. 

By  34  Vict.  c.  13,  The  Public  Parks, 
BcUools  and  Museums  Act,  1871,  s.  4,  all  gifts 
and  amuranees  ff  land  of  any  tenure,  and 
whether  made  by  deed  or  by  unll,  or  codicil,  for 
the  purposes  only  of  a  school-housefor  an  element- 
ary  school,  m^l  all  beqnests  of  personal  estcUe, 
to  be  applied  in  or  towards  tlie  purchase  of  land 
f(fr  all  or  any  of  the  same  purposes  only,  shall  be 
talid  notwithstanding  the  statute  of  9  Geo,  2, 
e,  36,  a/ki  other  statutes  commonly  known  as  the 
Statutes  of  Mortmain.^ 

In  the  colonies.] — The  statute  does  not  ex- 
teml  to  tlie  colonies.  Whicker  v.  Hume,  7  H. 
L.  Cas.  124;  4  Jur.,  K  S.  933;  28  L.  J., 
Chonc.  890. 

Zaterpretation  and  appUcation  of  the  stat- 
QUiln  casea  of  charitable  gifts,  generally.] — In 
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the  administration  of  charitable  beque  sts  it  is 
the  duty  of  the  court  to  ascertain  from  tii« 
words  of  the  will,  by  the  ordinary  rules  of 
construction,  the  true  meaning  and  intention 
of  the  testator,  both  as  to  the  bequest  itself 
and  the  mode  of  carrying  it  into  effect,  with- 
out in  the  first  instance  adverting  to  tlie  ex- 
istence of  the  Statute  of  Mortmain,  9  Geo.  2. 
c.  80.  Tatham  v.  Drummond,  4  De  G.,  J.  & 
a  484. 

When  the  intenticm  of  the  testator  has 
been  ascertuined,  inquiry  is  to  be  made 
whether  the  whole  or  any  part  of  that  inten- 
tion is  contrary  to  the  provisions  of  the  statute. 
But  no  secondary  interpretation  ought  to  be 
adopted,  nor  ought  the  court  to  resort  to  any 
different  mode  of  administration  from  that 
indicated  by  the  testator,  even  though  it  may 
be  reasonable  in  itself,  for  the  purpose  of 
escaping  from  the  operation  of  the  statut'e, 
lb. 

As  to  the  effect  of  the  statute  to  invalidate 
bequests  and  devises  to  charitable  uses, — 
see  this  title,  II. -IV. ;  and  as  to  the  effect  of 
such  invalidity  upon  other  provisions  of  the 
will, — see  Will. 

II.  What  Lands  or  Interests  in  Lands, 
AND  WHAT  Investments  in  Lands, 

ARE  WITHIN  THE   STATUTES. 

Zjenda,  in  general.]— Where  lands  are 
already  in  mortmain,  being  vested  in  an  ecclesi- 
astical corporation,  a  lease  of  such  lands  to 
charitabl'i  uses  is  not  within  the  9  Geo.  2,  c. 
80.  Walker  v.  Biokardson,  2  M.  &  W.  882; 
M.  <ftH.  251. 

A  conveyance  of  copyhold  land  to  charita- 
ble uses  in  the  lifetime  of  the  party  is  equally 
within  the  9  Geo.  2,  c.  30,  as  freeholds,  and 
must,  therefore,  be  executed  with  the  form- 
alities required  by  that  statute.  Doe  d. 
Uowson  v.  Waterton,  3  B.  «fe  A.  149. 

A  grant  by  the  crown  of  the  nght  to  lay 
chains  in  pare  of  the  Thames  to  moor  ships  is 
an  interest  in  land,  and  within  the  Statute  of 
Mortmain.     Negus  v.  Coulter,  Amb.  807. 

Legacies  charged  on  lands;  interests  in 
proceeds  of  lands  sold  j  impure  personalty.] 
— An  interest  in  the  proceeds  of  land  directed 
to  bo  sold  is  not  an  interest  in  land,  even 
though  the  land  is  in  fact  unconverted,  by 
reason  of  a  preceding  tenant  for  life,  entitled 
to  enjoy  it  as  land,  being  still  living.  Marsh 
V.  Att.  Oen.,  2  Johns.  &  H.  01;  7  Jur.,  N. 
S.  184;  9  W.  R.  179;  3  L.  T.,  N.  B.  015. 

A  legacy  of  money,  by  another  testator's 
will,  directed  to  be  paid  out  of  the  purchase- 
money  of  lands,  tlie  time  for  sale  not  having 
arrived,  is  an  interest  in  land  within  9  Geo. 
2,  c.  30,  s.  3,  and  cannot  bo  bequeathed  for 
charitable  purposes.  Brook  v.  Badley,  30  L. 
J.,  Chanc.  741 ;  10  L.  T.,  N.  8.  702. 

A  mine  was  granted,  to  be  paid  for  by  in* 
stallments,  by  equal  half-yearly  payments,  at 
750/.  i)er  acre  worked : — Held,  that  an  unpaid 
installment  was  not  an  interest  in  land.     Ih, 

A  testator  directed  all  the  rest,  residuoi 
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and  remainder  of  his  personal  estate  which 
might  be  legally  np plied  for  such  purposes  to 
be  paid  unto  and  equally  between  six  hos- 
pitals therein  named  (two  of  which  bad 
power  by  law  to  take  and  hold  land  notwith- 
standing 9  Oeo.  2,  c.  80y  while  the  other  fonr 
had  not),  and  he  directed  that  his  estate 
Ahoald  be  so  marshaled  and  administered  as 
so  give  the  fullest  possible  effect  to  the 
bequests  in  favor  of  charitable  institutions 
thereinbefore  contained;  and  be  gave  his 
residuary  real  estate  and  all  the  residue  of  his 
person)! I  estate  which  should  uot  be  applicable 
to  and  applied  in  the  trusts  and  purposes 
aforesaid  unto  the  Middlesex  Hospital,  that 
institution  being  empowered  by  law  to  re- 
eeive  the  same: — Held,  that  the  bequest  to 
the  six  hospitals  included  impure  personalty, 
and  that  such  impure  personalty  must  be 
applied  as  far  us  possible  in  payment  of  the 
shares  of  those  of  the  six  hospitals  which  had 
power  to  take  and  h* »ld  land.  Wigg  v.  NichoU^ 
14  L.  R.,  £q.  92;  26  L.  T.,  N.  &  985;  20  W. 
R  78S--R. 

A  domiciled  Sootchman,  haTiogroal  and  per-, 
sonal  estate  in  India,  devised  and  bequeathed 
it  to  trustees,  to  realize  and  out  of  the  free 
proceeds  to  pay  10,0002.  to  three  persons 
whom  he  appointed  executors  of  his  Scotch 
estates,  ana  he  directed  such  persons  to 
employ  the  same  in  founding  an  hospitd  in 
Scotland.  Ue  died  a  few  days  after  execut- 
ing his  will,  leaving  personal  estate  in  India 
more  than  sufficient  to  pay  this  legacy : — Held, 
that  the  |)ersonal  estate  in  India  being  suffi- 
cient to  pay  the  10,0002.,  the  charitable  be- 
quest of  that  amount  was  valid,  and  that  the 
law  of  marshaling  did  not  apply.  Mcui- 
donaldr,  Maedonald,  26  L.  T.,  N.  S.  685— 
Y.  C.  B. 

Mortgagee,  and  other  liens  and  ohargea  on 
lands.] ~ Arrears  of  intcr^t  on  a  mortgage  of 
real  estate  are  within  the  Statute  of  Mort- 
main, and  cannot  be  beoueathed  to  a  chanty. 
AlesmniUr  v.  Brame,  80  JBeav.  153;  7  Jur.,  N. 
8.  889;  9  W.  R.  719. 

Debts  due  on  bond,  accompanied  with  a 
deposit  of  title-deeds  of  real  estate,  and  an 
agreement  to  execute  a  legal  mortgage  when 
tequired,  are  within  the  statute.     lb. 

So  debentures  of  the  commissioners  of  a 
dock  made  under  an  act  of  porliitment.,  and 
in  the  form  of  an  assignment  of  the  duties 
arising  by  virtue  of  the  act,  are  within  the 
statute.    lb. 

An  act  for  improving  a  town,  and  supply- 
ing the  inhabitants  with  water,  vested  in  the 
commissioners  thereunder  the  works  and  the 
soil,  and  authorized  them  to  purchase  land,  to 
constmct  and  carry  on  waterworks  and  gas- 
works, and  to  make  rates  upon  occupiers  of 
lands,  and  recover  them  by  distress.  Mort- 
gages were  made  by  the  commissioners,  where- 
by, under  the  borrowing  powers  conferred  by 
the  act,  they  granted  and  assigned  the  **  works, 
rents,  and  rates,'*  authorized  by  tlie  act,  to  the 
lender  until  the  sum  borrowed  should  be 
repaid : — Held,  to  confer  upon  the  lender  an 


interest  in  land  within  the  Ststnte  of 
main.  Chandler  v.  Howell,  4  J^.  R..  Ch.  Div. 
651;  46  L.  J.,  Chanc.  Div.  aS  ;  S5  Lu  T^  X 
S.  592 ;  25  W.  R  55— V.  C.  H. 

A  lady,  long  before  bcr  deatli«  bAd  gtaatti 
the  lease  of  a  house  f(ir  thirty -one  yean  k  a 
low  rent,  with  a  premium  of  600^,  ^whieh  hid 
not  been  paid:— Held,  that  the    unpaid  fn- 
mium,    being    in    the   nature     of     porchaw 
money,  for  which  there  was  a  lien  opoa  tks 
land,  could  not  l)e  bequeathed    to  a  etui^ 
Shepheard  v.  Beetham^  6  L.  R,  Cb.  Dir.  Sf7; 
46  L.  J.,  Chanc.  Div.  763;  86   I^   T.,  K.  S. 
909— V.  C.  M. 

Shares  and  debentarea  of  c  <  isisfMiiiw  ]— 

Mortgages  of  turnpike  tolls  aad  of  raiiasf 
undertakings  are  interests  in  land  within  tlie 
9  Geo.  2,  c.  36.  But  railway  debeoti&n 
(not  being  mortgages),  shares  in  rmilwMf, 
canal,  waterworks  and  banking  oompsaiflL 
and  scrip  shares  in  projected  railway  eoa- 
panics,  are  not.  Ankton  v.  Langdalc,  4  Ik 
Q.  &  &  402;  15  Jur.  808;  20  L.  J.,  Cbsie. 
234. 

Neither  are  shares  in  an  incorporated  tea- 
pany  an  estate  or  an  interest  in  land,  nor  dm 
it  make  any  difference  that  the  act  iofsr- 
porating  the  company  does  not  oootafa  t 
clause  declaring  the  shares  to  be  penoai 
estate.  Edwards  v.  Hall,  6  De  G.,  M.  i^  £ 
74;  25  L.  J.,  Chanc.  82;  1  Jur.,  N.  a  11^ 

So  stiares  in  a  banking  company  establidied 
under  7  Geo.  4,  c.  40,  and  having  an  htaed 
in  freehold  and  other  lands  vested  in  tbt 
trustees  of  the  company,  are  not  within  tke 
act.  Mi/en  v.  PerigaK  11  C.  B.  90;  I«  Jm. 
1118;  21  L.  J.,  C.  P.  217;  S,  C,  2  De  G., 
Mac.  &  G.  599;  17  Jur.  145;  22  L.  J.,  Chtac 
481. 

Shares  in  a  land  company,  the  busiaesi  of 
which  was  purchasing  and  improving  IsodK 
and  selling  or  letting  the  same,  and  in  alud 
society,  established  for  raising  by  snbscriptiioi 
a  fund  out  of  which  any  member  ah*  uii  » 
ceive  the  amount  of  his  share  for  theerectiot 
or  purchase  of  a  dwcUiog-liouse.  or  other  ral 
or  leasehold  estate,  are  not  interests  io  M 
within  9  Geo.  2,  c.  30.  EntwiaUe  v.  Dm 
4  L.  R,  Eq.  272;  86  L.  J.,  Chanc.  825-Y. 
C.  W. 

Where  land  is  purchased  and  held  bf^ 
public  company  for  the  purposes  of  trade,  it 
18  a  settled  principle  that  the  interest  wbiek 
a  share-holder  of  the  company  possesses  ii 
the  land  is  not  within  the  operation  oftbe 
9  Geo.  2,  o.  36.  Taylor  v.  Linley,  5  Jar., 
N.  8.  701;  S.  a,  nom.  LifUey  v.  Tapltr,\ 
Gift.  67;  28  L.  J.,  Chunc.  68G;  affiiflcd 
on  appeal,  2  Dc  G.,  F.  &  J.  84;  29  L  l^ 
Chanc.  534 ;  8  W.  R.  735. 

•  Where  a  trading  company  which  holds  the 
land  has  demised  that  land  to  another  trading 
company,  the  rule  is  the  same.     lb. 

But  a  bec^uest  of  shares  in  a  iron  compiiif, 
a  partnership,  not  incorporated,  formed  for 
working  mines,  which  possessed  freehold  nd 
other  estates  of  considerable  extent  and  nliu^ 
and  ^deriyed    large  profits   from    Jettii^  i 
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rtion  of  tA\e  eame,  ib  Toid.  MbrrUy,  Olynn, 
fur.,  N.   S.    1047;  27Beav.  218. 

K  gift  of  Itfetropolitan  Board  of  Works 
rco  unci  a-bnlf  consolidated  dtock  to  a 
inrity  is  void  under  the  Mortmain  Act,  0 
ro.  :i^,  e,  ac.  Cluff  V.  Clvff^  2  L.  R.,  Ch. 
iv.  222;   24  W.  R,  632— V.  C.  H. 

Qut  a  (lcl>eiiture  of  a  waterworks  company, 
1  tho  form  provided  by  Schedule  C.  to  the 
kim panics  Clauses  Act,  1845,  by  which  the 
iwdf^rtakiiija:,  including  the  town  rates,  is 
iliargecl  ^with  tlio  repayment  of  the  sum 
iclvanccd,  is  not  an  interest  in  land  within 
lUc  >loTtmain  Act.  Holdaworth  v.  Davenport^ 
B  L.  R.,  Ch.  Div.  185;  25  W.  R.  20;  46  L. 
J..  Ohanc.  Div.  20;  35  L.  T.,  N.  S.  319  -V. 

c.  :m. 

And  n  railway  debenture,  which  is  in  the 
toTiiv  given  in  Schedule  C.  to  the  Companies 
Chiuscs  Consolidation  Act,  1845,  is  pure  per- 
sonalty, and  therefore  not  witliin  tiic  mischief 
ot  \Yve  Mortmain  Act.  Mitchell  v.  Moherly^  37 
L.  T.,  N.  S.  145;  25  W.  R.  003;  6L.  R.,  Ch. 
Div.  655 — V.  C.  B. 

But  dcbenturd  stock,  the  nature  of  which 
ia  regulated  by  the  Companies  Clauses  Act, 
\%63,  is  an  interest  in  land  within  the  Mort- 
main Act.  Attrte  v.  Hawe^  87  L.  T.,  N.  S. 
«»0— V.  C.  H. 

What   are  gifts  to  be  laid  out  In  the  pur- 
chase of  lands,  &o.,  void  within  the  statute.] 
— B.  devised  a  piece  of  land  in  N.  to  8.     By 
the  will  he  gave  a  large  sum  of  money  to  the 
trustees  of  his  will  (S.  being  one)  to  erect 
«\TUshouses  and  found  a  charity,  '*  if  any  per- 
son should  within  twelve  months  after  his 
decease,    at  his  or  her  expense,  purchase  or 
g\ve  a  suitable  piece  of  land  in  N.  aforesaid  as 
a  site."     Within  the  twelve   months  S.  con- 
veyed the  piece  of  land  so  devised  to  him  to 
four  trustc*eA,  upon  tnist  to  apply  it  to  the 
pur])oses  directed  in  the  will  of  B.     In  case 
his  wisltes  should  not  be  fulfilled,  the   testa- 
tor gave  the  same  sum  to  tho  trustees  of  St. 
George's  Hospital:— Held,   that  the  first  be- 
quest was  not  within  the  provisions  of  the  9 
Goo.  2,  c.   86,  and  was  therefore  not  V(»id. 
PhUpoU  V.  St  Oeorge^g  ITospitaly  6  H.  L.  Cas. 
t«8;  8  Jur.,  N.    8.   1260;  27  L.  J.,  Chanc. 
70. 

A  lady,  during  her  illness,  gave  a  sum  of 
money  to  trustees  to  establish  a  fever  hospital. 
The  money  was  invested  in  their  names,  and 
they  executed  a  trust  deed  declaring  that  they 
held  the  money  for  the  purpose  of  establish- 
ing (after  the  decease  of  the  donor)   a  fever 
Wpital.    The  donor,  who  knew  nothing  of 
the  exceuti<m  of  the  deed,  died  a  fortnight 
»fter giving  the  money: — Held,  that  the  gift 
came  within   0  Geo.  2,  c.  36.  and  was  void. 
Baahimy.AlUn,  10  L.  R.,  £q.  246;  40  L. 
J.,  Chanc.   23;  18  W.   R.   748;  231^.  T.,  N. 
B.  465-V.  C.  M. 

A  gift  for  the  endowment  of  a  future  church 
i«  not  void  under  the  Mortmain  Act,  0  Geo. 
2,  c.  36.  Sinnett  v.  Herbert,  7  L.  R,  Ch. 
dS3;  41  L.  J.,  Chanc.  388;  reversing  8,  C, 


12  L.  R.,  Eq.  201',  40  L.  J.,  Chanc.  500--Y. 
C.  M. 

A  testatrix  gave  the  residue  of  her  personal 
estate  to  trustees  upon  trust  to  bo  by  them 
applied  in  aid  of  erecting  or  endowing  an 
additional  church  at  A. : — Hehl,  that  tiie  gift 
was  not  intended  to  be  confined  to  a  church 
to  be  erected  or  commenced  before  her  death, 
but  was  applicable  to  any  future  churcli* 
Ib. 

An  inquiry  was  directed  whether  the  resid- 
uary personal  estate  could  be  employed  in 
aid  of  erecting  or  endowing  an  additional 
church  at  A.     Ib. 

When  pui*e  and  impure  personalty  is  given 
to  trustees  to  erect  or  enaow  a  church,  they 
arc  entitled,  under  43  Geo.  8,  c.  108,  to  500f. 
out  of  tiie  impure  personalty,  in  addition  to 
the  whole  of  tho  pure  |K*rsonalty.     Ib, 

A  bequest  of  1,000Z.  to  be  applied  towards 
building  a  church  at  Newark,  near  Northgate, 
in  connection  with  tho  established  church; 
but  if  it  should  not  be  commenced  during  the 
testator^s  lifetime,  or  before  two  years  after 
his  death,  or  if  not  erected  nt  Northgate,  then 
the  legacy  not  to  be  payable,  <uid  notice  of 
the  conditions  to  be  given  to  the  legatees,  is 
void.  Ptatt  v.  Harvey,  12  L.  R,  £q.  644;  25 
L.  T.,  N.  8.  200;  10  W.  R.  050— V.  C.  W. 

To  be  valid,  a  charitable  gift  for  building 
must  refer  to  an  existing  site,  or  expressly  ex- 
clude the  application  of  the  money  in  the 
purchase  of  land.     Ib, 

A  bequest  of  pure  personalty  to  an  existing 
charity,  the  application  of  tiie  funds^of  which 
rests  in  the  absolute  discretion  of  the  trustees, 
is  good,  although  some  of  the  objects  of  the 
charity  may  involve  the  acquisition  of  land. 
Wilkin8(m  v.  Barber,  14  L.  R.,  Eq.  06;  41  L. 
J.,  Chanc.  721 -,  20  W.  R  763;  26  L.  T., 
N.  S.  937— R 

The  legacy  duty  on  a  charitable  legacy, 
given  free  of  duty,  cannot  bo  paid  out  of 
impure  personalty,     lb. 

Next  of  kin  appearing  in.  opposition  to  a 
charitable  bequest,  and  failing,  are  not  enti« 
tied  to  costs  as  between  solicitor  and  client. 
Ib. 

A  lady,  '*  feeling  that  she  was  doing  right 
in  returning  her  money  in  charity  to  God 
who  gave  it,"  bequeathed  nil  her  residuary 
personal  estate  to  be  applied  in  building 
almshouses  '*when  land  should  be  given  for 
the  purpose:" — HeJd,  to  be  a  good  charitable 
gift.  (Jhamherlayne  v.  Brockett,  42  L.  J., 
Chanc.  868;  8  L.  R,  Ch.  206;  21  W.  R  299; 
28  L.  T.,  N.  8.  248;  reversing  S.  (7.,  41  L. 
J.,  Chanc.  789— R. 

A  bequest  to  a  church  diocesan  building 
society  towards  building  and  endowing  a 
church,  but  without  referring  to  an  existmg 
site  or  expressly  excluding  the  application  of 
the  money  to  the  acquisition  of  land,  is  void, 
except  to"  the  extent  of  500/.  Lee,  In  rtf,  27 
L.  T.,  N.  S.  808;  21  W.  R  lO^-V.  C.  B. 

As  to  what  are  gifts  to  charitable  uses 
within  the  statute, — see  this  title,  IlL 
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Bztont  and  mthot  of  Invalidity  of  prohib- 
ited gifU.] — Whcro  there  was  a  bequest  to  a 
man  and  his  heirs,  to  iiold  to  the  use  of  him 
nnd  his  hdrs,  wit  It  a  desire  that  he  would 
convey  to  some  chiritablo  uses,  and  the  will 
afterwiinU  contaiacd  a  bequest  to  him  of  an 
estate  for  lire:— ilcld,  that  the  whole  of  the 
former  devise,  nnd  not  merely  the  tnust,  was 
voi<l,  becans!>  tiie  OGco.  2,  c.  86.  makes  void 
tb  t  leg:il  estate  given,  as  well  as  the  trust. 
Doe  il.  Durdott  v.  Wrighte,  2  B.  &  A.  710. 

A.  deviped  liouses  to  trustees  for  sale,  and 
to  apply  the  proceeds  to  pay  legiicies  of  rM. 
to  each  of  three  charitable  and  religious  insti- 
tutions. IIo  uNo  gave  legacies  to  other  per- 
sons, and  made  his  brother  residuary  l(>gat<*e: 
— Held,  that  the  tnist  estate  was  not  avoided 
by  the  Statute  of  Mortmain,  though  the  houses 
went  to  the  heir-at-law,  and  not  to  the  chari- 
table uses.  Doe  d.  C'idgey  v.  Harris^  10  M. 
A  9^.  517;  10  L.  i.,  £xch.  100. 

When  a  sum  of  money  was  givcti  to  a  cor- 
poratitm.  as  to  pari  for  building  iin  hoHpittil, 
and  as  to  the  remainder  for  end(»wiDg  it: — 
Held,  that  the  gift  for  building  was  void,  al- 
though the  corporation  already  held  lands  in 
mortmain  suitable  for  building  purposes,  and 
that  the  gift  for  endowment  was  conse- 
quently void  also.  Cox^  In  ?*0,  Car  v.  Davie^ 
20  W.  R.  74;  37  L.  T.,  N.  S.  457— V.  C.  B. 

As  to  effect  of  invalidity  of  devise  or  be- 
quest upon  other  provisions  of  the  will,  and 
effect  of  partial  invalidity, — see  Will. 

in.  What  Charities  akd  Charitable  Ubbs 

ARK  WITHIN  THB   STATtTTE. 

In  general.]— A.  devised  to  B.,  preacher  of 
the  meeting-house  of  C,  for  life,  on  condition 
that  he  should  convey  the  premises  to  trustees, 
to  take  place  after  H.*s  death,  for  the  use  and 
support  of  the  preaching  the  word  of  God  at  the 
meeting-house  forever,  and  in  case  the  preach- 
ing there  should  bo  discontinued,  then  over 
to  a  charity-school: — Held,  that  B.  took  an 
estate  for  life,  though  the  devise  over  after 
bis  death  would  bo  void  by  0  Qoo.  2,  c.  80. 
Doe  d.  P/nUips  v.  Aldridge,  4  T.  R.  204. 

A  devise  to  trustees  of  a  reversion  in  land 
(after  payment  of  debts,  which  were  found  to 
be  paid),  to  be  applied  by  them  and  their 
successors,  and  the  officiating  ministers  for 
the  time  being  of  a  Methodist  congregation, 
as  they  should  from  time  to  time  think  fit  to 
apply  the  same,  is  not  a  devise  to  charitable 
uses  within  9  Geo.  2,  c.  80.  Doe  d.  2'oone  v. 
CopeUahe,  0  East,  828;  2  Smith,  405. 

A  gift  to  The  Society  for  the  Prevention  of 
Cruelty  to  Animals,  to  be  applied  ns  the  com- 
mittee should  *'  think  best  towards  the 
establishment  in  the  neighborhood  of  London 
and  Westminster  of  slaughter-houses  away 
from  the  densely-populated  places  in  which 
they  are  now  situated,  and  for  the  relief  of 
ancf  protection  from  cruelty  to  the  animals 
taken  to  be  slaughtered,"  is  void,  as  being 
within  the  Statute  of  Mortmain.  Tatham  v. 
Drummoiid,  4  Dc  Q.,  J.  &  S.  484. 


exemptions.] — A  bequest  of  ^  rrsidne  if 
personal  estate  (which  incladcni  imparf  per-| 
sonalty)  to  trustees,  upon  trust  to  divide  t-* 
siune  among  such  cliaritic^ss  in  JEiij^iiod  ss 
they  in  their  sole  and  uncontrnll***!  di-xreikm 
shall  think  |>ro|x*r,  is  equivalent  (aa  u>  tbc 
impure  personalty)  to  a  gift  ti>  clwuitirs  ex- 
empt from  the  Mortmain  Ac-t,  to  Lpe  p>ekctfd 
by  the  trustees,  a.id  lheref<»re  a  Tal.vl  «rIfL 
l^wis  V.  Allenhy,  10  L.  11,,  Eq,  668;  Itj  W. 
R.  1127— V.  C.  8, 

A  charity,  by  its  statute  of  iocorpaaikm 
authorized  to  receive  money  **paicL  gi^<c^ 
devised,  or  bequeathed  ^^  to  it,  aiid  vidi 
license  in  mortmain  **to  take,  rcce^se,  boil 
and  enjoy  '*  any  lands  or  interest  in  laf»dl^ 
for  the  purposes  of  the  charity,  caDn<«t  i&Jst 
by  bequest  money  secured  on  liuitla.  Jfstkgr- 
tola  V.  Judiffent  Blind  School,  40  Lu  J.,  C  baae. 
20;  11  L.  U..  £q.  1;  23  L.  T.,  N.  S.  72^;  IS 
W.  R  174— R. 

By  a  private  act  the  Indigent  Blind  ScfMol 
was  incorporated  and  empowered    to   hart, 
hold,  receive  and  retain  any  s"ms  of  vh^nff, 
pnid,  given,  devise<i,  or  bequeathed  by  asy 
person  for  the  charitable  purposes  in  tbe  aei 
mentioned ;  and  also  to  purchase,  take,  or  » 
ceive,  and  thenceforth  bold  and   enjoy,  aaj 
huuls,  tenements,  and  hereditaments^  in  the 
whole  not  exceeding  two  acres,  witboirl  in- 
curring any  of  the  penalties  for  forfeitures  oC 
the  Statutes  of  Mortmain.     The  surplus  foiids 
of  the  corporation  were  also  permitted  to  6e 
invested  on  mortgage,  and  the  lands,  vita 
released  or  foreclosed,  might  be  held  by  tlM 
corporation  for  a  period  not  exceeding  t«o 
years.     The  Female  Orphan  Asylum  was  ia- 
corpomted   by  an    act  containing  a  simitar 
clause.     By  another  act  the  Deaf  and  Doiab 
Asylum  was  rendered  capable  to  obtain,  ac- 
quire, hold,  and  retain,  for  the  purposes  of 
the  institution,  any  moneys  and  other  personal 
estate  and  pro|)erty,  including  moneys  aecured 
by  mcirtgHgo  of,  or  chai^ged  upon,  or  to  ariv 
from  the  sale  of  any  hereditaments;  wiih  a 
proviso  that  nothing  therein  contained  sboajd 
make  valid  any  grant  which  would  be  Toid 
or  impeachable  under  9  Geo.  2,  c.  86:— Hdd, 
that  bequests  of  debts  secured  to  the  testator^ 
estate  by  equitable  moftgage  of  leaaeboldsto 
these  charities  were  void.     CKetter  v.  CkaUr^ 
12  L.  R.,  Eq.  444;  10  W.  R.  946— V.  C.  B. 

A  hospital  was  empowered  by  an  act  of 
parliament  by  which  it  was  incorporated,  bj 
will,  gift,  purchase  or  otherwise,  to  obtais, 
acquire,  hold  and  retain  land  for  the  purposes 
of  the  charity;  and  also  by  will,  gift,  purchase 
or  otherwise,  to  obtain,  acquire,  hold  asd 
maintain,  for  the  purposes  of  the  charity,  aa; 
kind  of  personal  estate,  including  monej 
secured  on  mortgage  charged  on  land:- 
Held,  that  those  words  implied  a  power  to 
devise  land  for  the  use  of  the  charity,  and 
therefore,  that  where  a  testator  gave  ccrtaiB 
legacies  to  this  as  well  as  other  charities  ont 
of  a  mixed  fund  of  realty  and  |)er3onalty,  tbe 
charity  in  question  was  entitled  to  reoein 
the  legacy  in  full.    Perring  t.   TiuU^  18  L 
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L,  ^Eiq.  88  ,    48  L.  J.,  Chanc.  775:  30  L.  T., 

^.  s.  a48 1  aa  w.  r.  513— v.  c.  m. 

"By   a   statu  to  of  Queen  Anne  a  corporation 

was  cstab\isl\cd  to  provide  for  the  relief  of 

the  poor  -witliin  a  clistrict,  with  power  to  raise 

money  for  i  hut  purpose,  and  it  was  enacted 

that    it    miglit  witliout   license  in  mortmain 

acquire  lunil  by  gift  or  devise,  and  that  any 

persona  mi  gilt  without  further  license  give 

or  devise  land  to  it.     After  the  passing  of  0 

Oeo.    2,    c.  30,  several  acts  relating  to  this 

coT)X>Tavioii  were  passed,  giving  it  additional 

po^w^ers,  l>ut  not  referring  to  the  above- men- 

tloQcd   clause  as  to  acquiring  land,  and  in 

these  acts   vrere  contained  clauses  providing 

that  the  clauses  and  |K)wersof  the  former  acts 

fi\\ould.    remain  in  force  and    be  executed  as 

fully  as    if  they  were  therein   re-enacted: — 

Held,  that  the  charity  was  not  exempted  from 

t\\Q  operation  of  0  Geo.  2,  c.  86;  and  that  a 

beqvicst  to  it  of  moneys  to  arise  from  the  sale 

of  real  estate  was  void.    Luckraft  v.  PridJiam^ 

0  1j.  U.,  Ch.  Div.  205;  40  L.  J.,  Chanc.  Div. 

744;  26    W.  IL  83;   87  L.  T.,  N.  S.  204;  af- 

firming:  the  decision  of  Hall,  V.  C,  80  L.  T., 

^.  S.  501;  25  W.  11.  747. 

As  to  interpretation  and  effect  of  charitable 
Ytcqoeats  and  devises,  generally, — see  Will. 

As  to  duties  and  liabilities  of  trustees  for 
cUaritable  uses, — see  Trustees. 

IV.    What    Deeds    aitd    Transfrbs    are 
TViTHiN  the  Statute;  Convey akoes 

TO  DEFEAT  THE  STATUTE. 

Oonsideration    to    sustain    transfer)    con- 
ditions and  reservations ;   execution  and  en- 
rollment of  deed.] — A  grant  by  deed,  executed 
and  enrolled  pui-suant  to  the  Statute  of  Mort- 
main, of  lands  to  trustees  and  their  heirs,  to 
the  use  of  one  of  them,  his  heirs  and  assigns, 
upon  condition  thai  he,  his  heirs  and  assigns, 
should,   from  time  to  time,  repair  a  vault 
and  tomb,  standing  upon  pai't  of  the  lands; 
and,  if  need  be,  rebuild  it,  and  permit  the 
same  to  be   used  as  a  family    vault  for  the 
grantor  and  any  of  her  family;  and  in  default 
thereof,  then  over  to  the  other  trustee,  his 
heirs  and  assigns,  is  not  within  the  words  of 
the  statute,  which  prohibit  the  granting  of 
land  to  charitable  uses,  unless  the  deed  is 
without   any    condition    or    reservation    for 
tliG   benefit  of  the  grantor,  or  any   person 
claiming  under   him.      Doe  d.   Thompson  v. 
Fdch^,  8  M.  &  S.  407;  2  Marsh.  01 ;  0  Taunt. 
8S9. 

An  owner  of  land  having,  at  his  own  ex- 
pense, built  a  chapel,  which  was  used  for  the 
purpose  of  public  worship,  and  the  congrega- 
tion having  subscribed  money  for  the  pur[X)se 
of  enlarging  and  improving  the  same,  ho,  in 
con$iideration  that  the  money  so  subscriljcd 
ihould  be  expended  for  that  purpose, 
demised  the  premises  by  lease  for  twenty- 
three  years,  reserving  a  pepper-corn  rent 
during  his  life,  and  lOZ.  per  annum  after  his 
death.    A  declaration  of  trust  was  afterwards 


executed  by  some  of  the  lessees,  declaring 
that  they  would  liold  tlie  promises  in  trust 
for  the  congregation  tis^embling  at  the 
chapel,  and  that  in  case  the  public  worship 
sliould  be  there  discontinued,  then,  that  they 
wouM  assign  the  premises  to  civil  purposes: — 
Held,  that  tliis  was  a  conveyance  for  the 
benefit  of  a  ehiiritable  use,  and  therefore  void 
within  DGeo.  2.  c.  80,  s.  1.  Doed.  WeUard 
V.  Hawthorn,  2  B.  &  A.  00. 

Held,  also,  that  neither  the  sum  agreed  to 
be  expended  on  the  premises,  nor  the  rent 
reserved  at  the  death  of  the  lessor,  could  be 
considered  a  full  considcnition  paid  for  the 
lease,  so  as  to  bring  the  case  within  section 
2.     IK 

Held,  also,  that  the  declaration  of  trust, 
although  executed  only  by  some  out  of  the 
several  lessees,  was  evidence  against  all  of  the 
purposes  for  which  the  lease  was  granted. 
Ih, 

A  pauper  being  in  custody  for  having  left 
his  wife  and  children  chargeable  to  the  |mrish 
for  several  years,  executed  an  indenture, 
reciting  **that  the  present  as  well  as  former 
parish  officers  had  expended  money  in  main- 
taining his  wife  and  children,  and  that  lie 
had  agreed  to  convey  to  the  parish  ofiicers 
certain  hinds, ^'  and  he  thereby  conveyed  them 
to  trustees  for  the  churchwardens  and  over- 
seers of  the  poor,  and  the  inluibitants  of  the 
parish,  to  the  intent  that  the  rents  ami  profits 
might  be  applied  to  their  use  and  benefit,  in 
aid  of  the  poor  rates:— Held,  that  this  wan  a 
conveyance  for  the  benefit  of  a  charitable  use, 
requiring  enrollment,  pursuant  to  0  Geo.  2,  c. 
80,  s.  1.  and  not  a  conveyance  for  a  valnable 
consideration  actually  paid,  within  section  2; 
and  that  a  i)erson  who  had  been  a  party  to  the 
deed  conveying  the  property  was  not  cstopiM-d 
from  taking  advantage  of  this  objection.  Doe 
d.  Preece  v.  IloicelU,  2  B.  &  Ad.  744. 

L.,  eighty- four  years  old,  conveyed  a  house 
and  land  to  the  plaintiff  in  «June,  1830,  for 
490^.,  which  was  paid  down.  L.  lived  iu 
the  house  till  March,  1838,  when  ho  died; 
the  property  was  conveyed  by  dee<l  indented, 
executed  in  the  presence  of  two  witnesses, 
and  enrolled  within  six  months  after 
execution,  upon  tru^t  to  prom(»te  the  religious 
observances  of  a  congregation  of  dissenters; 
and  shortly  after  the  execution  of  it,  L.  trans- 
ferred 500^.  to  the  plaintiff,  who  bnilt  a  chapel 
on  the  land:— Held,  that  it  was  open  to  L.\s 
heir  to  impeach  the  validity  of  this  deed,  and 
that  it  was  a  question  for  the  jury,  whether  the 
transaction  was  a  fraudulent  contrivance  to 
elude  the  Statute  of  Mortmain.  Doe  d. 
Williame  v.  Uoyd,  5  Bhig.  N.  C.  741;  8 
Scott,  93;  3  Jur.  761. 

The  charitable  uses  to  which  land  is  con- 
veyed may  be  declared  by  words  of  reference 
to  another  deed  relating  to  other  pro|)erty. 
Doe  d.  WiUiamM  v.  Uoyd,  IVLAO.  070;  1 
Scott,  N.  R.  505. 

To  prove  an  enrollment  of  a  deed  under  0 
Geo.  2,  c.  30,  the  deed  was  produced  with 
the  following  memorandum  inaorsed  thereon: 
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Trhether  default  had  been  made  in  pa3nnent 
of  any  principal  or  interest,  or  as  to  the  pro- 
priety or  expediency  of  such  sale,  and  that, 
notwithstanding  any  impropriety  or  irregu- 
larity in  any  such  sale,  the  same  should,  as 
re«rai^ed  the  protection  of  the  purchaser,  be 
taken  to  be  within  the  |K)wor,  :in<l  the  remedy 
of  the  mortgagor  should  bo  in  damages  only. 
The  mortgagee  purported  to  exercise  the 
))Ower  in  favor  of  a  purchaser  for  value.  In 
a  suit  by  an  incumbraocer  of  the  mortgagor 
to  establish  his  priority  over  the  mortgagee, 
it  was  alleged  that  if  the  accounts  were  taken 
it  wouM  show  that  the  security  was  satisfied 
at  the  time  of  the  sale: — Held,  that  the  sale, 
having  been  made  to  a  bond  fide  purchaser 
without  notice,  was  valid,  even  if  the  security 
should  ijrove  to  have  been  satisfied.  Dieter 
V.  Angentein,  8  L.  R.,  Ch.  Div.  600;  45  L. 
J.,  Chanc.  Div.  754;  2 A  W.  R.  844— R. 

As  to  validity  of  powers  of  sale  in  mort- 
gages,— see  this  title,  I.,  1;  effect  of  assign- 
ments —see  this  title,  III. 

Rights  of  pnrchasmrs.] — ^There  is  no  rule  in 
equity  which  precludes  a  puisne  mortgagee 
from  purchasing  the  mortgaged  property  on  the 
occasion  of  the  exercise  by  a  prior  mortg:igee  of 
his  power  of  sale,  and  a  puisne  mortgagee  so 
purchasing  acquires  as  against  the  mortgagor 
an  absolute  irredeemable  title.  Shaw  v.  Bunny ^ 
11  Jur.,  N.  8.  09;  84  L.  J.,  Chanc.  257;  83 
Beav.  404. 

Where  a  first  mortgagee  sells  in  exercise  of 
his  power  of  sale,  and  a  second  mortgagee 
purchases,  he  has  the  same  absolute  right 
against  the  mortgagor  as  a  stranger  would 
have.     /ft. 

A  mortgagee,  if  ho  is  not  redeemed,  is 
entitled  to  every  possible  security  for  his  title, 
and  has  a  right  to  buy  in  an  anterior  mortgage 
atanyprico  he  pleases.  Kirkwoody,  Thompson^ 
11  Jur.,  N.  S.  385;  84  L.  J.,  Chanc.  305;  18 
W.  R.  495;  12  L.  T.,  K.  8.  446;  affirmed  on 
appeal,  13  W.  R.  1053;  12 L.  T.,  N.  8.  811;  2 
De  O.,  J.  Sn  8.  013;  84  L.  J.,  Chanc.  501. 

When  the  owner  of  an  equity  of  redemp- 
tion of  real  estate  is  entered  on  the  register 
of  estates  with  an  indefeasible  title,  under 
the  Transfer  of  Land  Act,  25  <&  20  Vict.  c. 
58,  subject  to  a  mortgage,  and  the  mortgagee 
afterwards  exercises  his  power  of  sale,  and 
conveys  part  of  the  registered  property  to  a 

Eurchaser,  such  purchaser  is  entitled,  after 
is  conveyance  has  been  entered  on  the  regis- 
ter, to  have  the  property  bought  by  him, 
and  all  entries  relating  thereto,  removed  from 
the  register  without  the  consent  of  the  mort- 

fagor.     Wiater,  In  re^  15  L.   R,   Eq.    150; 
1  W.  R.  820;  27  L.  T.,  N.  8.  842— R. 

Application  of  pnrcha8e-mone3ni.] — ^Pre- 
paratory to  a  contemplated  sale  under  a  trust 
for  sale  in  a  mortgage  deed,  an  ejectment 
was  brought  by  the  first  and  second  mortga- 
gees against  the  heir  of  the  mortgagor,  and 
compromised  upon  the  terms  that  he  should 
give  up  possession  on  the  20th  day  of  8ep- 
tember  following,  and,  if  required,  release  to 
the  mortgagees  all  his  right,  claim,  and  in- 
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terest,  if  any,  in  the  premises. 

not  take  place;  the  heir  was  not 

executo  aoy  release,  and  he  did    not  p^'V^  vp 

possession  of  the   premises.    Twrel^e     wcmn 

afterwnrfls,  the  mortgaged  property  ^was  sold 

under  the  trust  for  sale  for  ronsidera]>ly 

than  enough  to  pay  principal,  im 

costs:— Held,  that  the  mortgagees 

entitled  under  the  compromise  to 

surplus  purchase-moneys  for  their 

lius/ibrook  V.  Latoreneey  80  L.  J., 

C. 

A  mortgagee     in   possession, 
part    of    the    mortgaged    ]iropcrty 
power    of    sale    in     the     mortgiig«v 
apply  the  proceeds  of  silc,  first,  in 
of  interest  and  costs,  and  then  either_ 
balance  to  the  mortgagor  or  apply  it 
duction  of  the  principal  due  on  the  mm 
and,  in  t:iking  an  account  against  the 
gagee,  who  has  retained  sale  moneys 
the  interest  and  costs  due,  a   rest 
made  at  the  time  of  the  receipt  of  the 
of  sale,  even  although  he  may  have 
into  possession  when  the  interest  doe  to 
was  in  arrcar.     The  same  rule  applies 
two  distinct  mortgages  are  held  by  the 
person,   who  sells  one  of  the  mortgaged 
tates.     T/unnpmn  v.  Hudtoik,  10  L.   R., 
407;  40  L.  J.,  Chanc.  28;  18  W.  R  1081; 
L.  T.,  N.  8.  278— U. 

W.  intrusted  to  P.,  his  solicitor,  7,7Mii., 
and  verbally  arranged  with  a  clerk  of  P.  for 
its  investment  on  a  mortu^age  of  leaseholds  at 
C,  which  investment  P.,  by  letter,  infomed 
him  had  been  made  ns  arranged  with  the 
clerk.  P.  having  died  insolvent,  it  was 
found  that  no  mortgage  in  favor  of  W. 
existed,  but  that  P.  liad  advanced  uptraidi 
of  100,0002.  in  his  own  name  on  mortgage  of 
the  property  at  C.  Of  tills  sum  considrnbly 
more  than  7,7002.  had  heea  advanced  by  P. 
between  the  date  at  which  W.  had  introslfd 
that  amount  to  him,  and  the  date  of  the  let- 
ter informing  W.  of  the  investmenL  Undkr 
an  order  of  the  court  in  a  suit  for  the  ad- 
ministration of  the  estate  of  P.,  the  mortgage 
property  was  sold,  and  the  proceeds  csnied 
to  a  separate  account: — ^Held,  that  the  ad- 
vances made  by  P.  on  mortgage  of  the  prop- 
erty at  0.  included  the  moneys  intrusted  to 
hun  by  W.,  and  that  W.  was  entitled  to 
repayment  of  such  moneys  out  of  the  fund  io 
court.  Middleton  v.  Pollock,  WMtraU,  Ez 
parte,  25  W.  R.  04— R. 

A  solicitor  invested  money  of  a  client  on  aa 
improper  security  (a  fourth  mortgage).  It 
being  8upix)sed  that  the  security  was  worth- 
less,  and  the  solicitor  having  absconded,  tbe 
client  received  a  composition  of  Cm.  in  tbe 
pound  from  the  estate  of  a  deceased  partaer 
of  the  solicitor,  under  a  general  scheme  of 
compromise  between  the  execntors  and  credit- 
ors of  such  deceased  partner.  The  mortgagBd 
estate  having  subsequently  proved  safllcicnt 
to  pay  the  fourth  mortgage: — Held,  that  tbe 
amount  received  under  the  composition  mast 
be  repaid  to  the  partner's  estate,  and  did  not 
inure  to  the  benefit  of    subsquent    incom- 
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on.  t;lie  raortgaged  property.     Saw- 
-^      •    ,  45  L.  J.,  Chanc.  Dir.  289;  1 

Div.  851;  «4  W.  R.  498;  84  L.  T., 

-O.  A. 

2.    J?y  Actions  or  Suits, 
(a)  At  Law. 


itSon  lies  J  natnr*  and  form}  and 

f<lies  available.] — When  a  mortgage 

deed,  contains  no  covenant  for  repayment.,  so 

that  no  acrion  can  be  maintained  on  Uie  deed, 

an  action,   for  money  lent  will  lie.     Yates  v. 

JiBton,    ^    O.  &  D.  851;  4  Q.  B.  182;  7  Jur. 

88;   la  L.  J.,  Q.  B.  160. 

TUe  plaintiff  was  mortgagee  under  a  mort- 
gage  from    the  defendant  to  him,  with    a 
poDver  of  sale  in  the  event  of  non-payment  of 
a  «nxn  of  money,  which  was  farther  secured 
by  a  bond    given  by  the  defendant  to  him. 
The    property  was  afterwards   sold  by  the 
plavatifE    under  the  power,  but  did  not  pro- 
duce sufficient  to  discharge  the  debt.     An 
account  was  then  stated  between  the  pluintiff 
and  tbe  defendant,  charging  the  defendant 
with  the  full  amount  of  the  principal  and  in- 
terest, and  giving  him  credit  for  the  net  pro- 
ceeds of  the  sale.    The  defendant  admitted 
the  correctness  of  the  account,  and  promised 
Xo   pay  the  balance,   to  recover  whicfar  the 

SlaintifiE  brought  an  action  for  money  lent  and 
ue  on  an  account  stated: — Held,  that  the 
^«bt  having  been  secured  by  specialty,  the 
action  could  not  be  maintained,  except  upon 
the  deed.  MiddUditeh  v.  EUis,  2  £zch.  628; 
17  L.  J.,  Exch.  865. 

A  devisee  in  trust  of  mortgiiged  premises, 
for  sale  and  payment  of  the  debts  of  the  mort- 
gagor, borrowed  2002.  of  the  plaintiff,  for  the 
purpose  of  paying  off  a  portion  of  the  debts 
of  the  mortgagor;  and  by  deed  between  him 
and  the  plaintiff,  reciting  these  facts,  charged 
the    premises    with    the    payment    of    that 
amount,  and  covenanted  that  he  and  his  heirs 
should,  out  of  the  money  that  should  come 
to  his  hands  as  such  trustee,  or  out  of  the 
personal  estate,  if  any,  of  the  mort^gor,  pay 
to  the  plaintiff  the  principal  and  interest  se- 
cured by  the  deed : — Hela,  that  the  plaintiff 
was  not  entitled  to  sue  the  devisee  in  an  action 
for  money  lent,  but  that  his  remedy  was  upon 
the  covenant  contained  in  the  deed.     Mdthew 
V.  Blaekmar&y  1 H.  &  N.  762;  26  L.  J.,  Exch. 
150. 

A  deed  of  mortgage,  and  conditional  sale, 
contained  a  covenant  for  possession  by  the 
mortgagee  during  the  mortgage  term.  Pos- 
session was  withheld,  though  the  mortgagor 
leceived  the  mortgage  money: — Held,  that  an 
action  would  lie  by  the  mortgagee  against  the 
mortgagor  for  recovery  of  the  principal  and 
interest  on  the  money  advanced.  liaja  Oodit 
PurhathSingy.  MartindeU,  4  Moore  Ind.  App. 
444. 

There  were  cross  covenants  in  a  mortgage 
deed,  and  the  mortgagees  did  not  execute  it : 
^Held,  that  they  might  nevertheless  bring 
their  action  against  the  mortgagor,  who  did 


execute.     Morgan  v.  Pike^  14  C.  B.  473;  2C. 
L.  R.  096;  23  L.  J.,  C.  P.  64. 

A  party  having  a  niortgagc,  and  also  a 
bond  as  a  security  for  the  siime  debt,  may 
arrest  the  dcfenduut  on  ihe  bond  pending  a 
suit  in  equity  for  a  foreclosure.  Burnell  v. 
Martin,  2  Dougl.  417. 

A  mortgagee,  who  has  taken  the  body  of 
his  debtor  in  execution  for  the  mortgage  debt, 
is,  nevertheless,  entitled  to  the  benelit  of  his 
mortgage  security.  Davis  v.  Battine^  2  Iluss. 
&  Mylne,  76. 

After  foreclosure  und  sale,  the  mortgagee 
may  bring  an  action  for  the  residue.  Toohe 
V.  Hartley,  2  Bro.  C.  C.  12o.  Sec  Perry  v. 
Barker,  8  Ves.  627. 

A  mortgagee  having  filed  a  bill  of  fore- 
closure, and liaving  proceeded  to  execution  in 
ejectment,  and  being  in  possession  of  the  rents 
and  profits  under  an  ejectment,  and  having 
brought  an  action  fQr  the  mortgage  money, 
and  obtained  execution,  the  court  refused  to 
discharge  tiie  defendant  out  of  execution; 
fur  a  mortgagee  has  a  right  to  his  remedy  on 
all  his  securities.  Colby  v.  Oibson^  8  Smith, 
516. 

After  foreclosure  a  mortgagee  fairly  sold 
the  estate  for  less  than  what  was  due  to 
him: — Held,  that  he  could  not  afterwards 
recover  from  the  mortgagor  upon  his  collat- 
eral personal  securities  the  amount  still  re- 
maining unpaid.  Lockhart  v.  Hardy ^  9  Beav. 
340;  10  Jur.  532;  15  L.  J.,  Chanc.  847. 

• 

When  action  at  law  will  be  restrained  in 
equity.] — The  circumstance  that  a  mortgagee^ 
with  power  of  sale,  has  entered  into  a  contract 
to  sell  a  portion  of  the  property  comprised  in 
the  security  for  a  sum  greater  toan  the 
amount  due  on  the  mortgage,  is  not  a  suf- 
ficient ground  for  restraining  him  from  prose- 
cuting an  action  upon  the  covenant  for  pay- 
ment contained  in  tiie  mortgage  deed.  WUies 
V.  LeeeU,  1  De  G.  &  S.  392. 

A  mortgagor  having  transferred  the  equity 
of  redemption,  the  transferee  and  mortgagee 
joined  in  a  partial  alienation  of  the  property, 
but  the  money  was  received  by  the  transferee 
alone : — Held,  that  the  mortgagee  could  not 
I  afterwards  sue  the  mortgagor  on  his  cove- 
nant to  pay.  Palmer  v.  Hendrie,  27  Beav. 
849. 

When,  default  having  been  made  in  pay- 
ment of  interest,  a  mortgage  has  recovered 
judgment  for  the  amount  of  the  principal  and 
interest,  and  a  bill  is  filed  to  restrain  execu- 
tion and  for  specific  performance,  on  the 
ground  that  the  mortgage  deed  is  not  in 
accordance  with  the  terms  of  a  previous 
agreement,  which  provided  that  the  principal 
should  not  be  called  in  for  a  term  still  unex- 
pired, an  injunction  will  be  refused  except 
on  the  terms  of  the  amount  recovered  being 
paid  into  court,  since,  if  a  clause  in  accord- 
ance with  that  provision  in  the  agreement  had 
been  inserted  in  the  deed,  it  would,  as  a 
matter-ef  course,  have  made  the  not  calling  in 
of  the  principal,  conditional  on  the  punctual 
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payment  of  interest.     Beaton  y.  Twyford,  10 
AV.  R  200— V.  C.  B. 

As  to  payment  of  mortgac^e  money  and 
costs  into  court,  after  action  brougiit, — ^sce 
this  title,  YL,  2. 

Pleading!  in  actions.] — In  an  action  on  a 
mortgage  deed  for  payment  of  principal  with 
interest,  a  declaration  for  the  principal  only, 
without  averrins  that  the  interest  has  been 
satisfied,  is  good,  because  the  sums  are  sepa- 
rate and  distinct  Dickenson  v.  Ilarruon, 
4  Price,  282. 

A  declaration  stated,  that  by  nn  indenture 
it  was  witnessed,  that,  in  consideration  of 
1,400/.,  then  due  to  the  plaintiffs  from  the 
defendants,  the  latter  conveyed  premises  to 
the  former,  subject  to  a  proviso,  that,  if  the 
defendants  should  pay  or  cause  to  be  paid  to 
the  plaintiffs  that  sum  on  the  19th  March, 
1833,  the  plaintiffs  should  reconvey  the  prem- 
ises to  the  defendants;  and  they  covenanted 
that  they  would  pay  to  the  plaintiffs  that  sum 
at  the  time  and  in  manner  thereinbefore 
appointed  for  payment  of  the  same;  breach, 
non-payment  of  the  money  and  interest,  at 
the  time  and  in  the  manner  in  the  indenture 
appointed  for  payment: — ^Held,  a  sufficient 
fulegation  of  the  day  of  payment;  and  that 
the  claim  for  interest  in  the  breach,  none 
being  reserved  by  the  indenture,  did  not 
vitiate  the  declaration,  but  might  be  struck 
otit.  Til(lasley  v.  Stephenson  ^  4  M.  &  Scott, 
442;  iO  Bing.  545. 

A  declaration  stated,  that,  i>y  a  deed 
between  tho  plaintiff,  the  defendant's  testa- 
tor, and  W.,  ti)e  testator,  for  himself,  his 
executors,  administrators  and  assigns,  cove- 
nanted with  the  plaintiff  to  pay  to  W.  1,200/. 
and  interest.  By  the  deed,  it  appeared  that 
the  pluintiff  mortgaged  premises  to  W.,  with 
n  proviso,  that  if  the  plaintiff,  six  months 
after  demand  in  writing,  should  pay  the 
1,200Z.  to  W.,  W.  would  reconvey;  that  tho 
plaintiff  made  a  subsequent  mortgage  to  the 
testator,  subject  to  the  mortgage  to  W.,  and 
to  the  payment  to  him  of  the  1,200/.  There 
was  the  general  covenant  (which  was  declared 
on)  for  the  payment,  by  the  testator,  to  W., 
of  the  1,200/.  The  plea  alleged  that  no  de- 
mand, in  writing,  of  payment  of  the  1,200/. 
had  l)een  made  on  the  plaintiff: — Held,  that 
the  declaration  was  bad;  since,  as  no  demand 
of  payment  had  been  made  by  W.  on  the 
plaintiff,  the  money  was  not  due,  and  the  de- 
fendant was  not  liable.  Trott  v.  Smith,  10 
M.  &  W.  453;  12  L.  J.,  Exch.  186. 

In  an  action  on  a  covenant  which  was  for 
the  payment  of  interest  by  half-yearly  pay- 
ments, the  declaration  alleged  six  half-yearly 
sums  to  be  due,  without  setting  out  what  the 
half-years  were,  or  over  how  much  time  they 
extended: — Held,  sufficiently  certain.  King 
v.  QreenkiU,  6  M.  &  G.  59;  6  Scott,  N.  It. 
869;  7  Jur.  604;  12  L.  J.,  C.  P.  833. 

In  a  count  on  a  deed,  dated  21st  June, 
1830,  for  payment  of  900/.,  and  interest  at 
five  per  cent.,  on  21st  June  next,  the  action 
was  commence  ly  and  the  declaration  dated, 


t  the 


in  July,  1843.     Breach,  non-paya&ent  oa 

OOO/.'^and  interest  on  2Ist  June,    1S4^ 

that  there  was  due  and  owing  a 

to  wit,  1,200/. :— Held,  good,  on 

arrest  of  judgment,  first,  because  i^  did 

appear  that  only  one  year's  interest. 

on  the  21st  June,  1840;  secondly,  ~ 

that  did  appear,  the  averment  that 

due  might  be  rejected  as  aurplu8ag|Cy 

remittitur  entered  for  the  excess. 

V.  Wood,  D.  &  M.  355;  5  Q.  B.  170. 

Action  on  a  covenant  in  a  nortgsge 
by  B.  A.  (the  defendant's  testatrix) 
A.,   for  payment   of  2,800/.,   and 
Plea,  on  equitable  grounds,  settiiig 
deed,  which  recited  the  will  of  Q.  A., 
he  bequeathed  his  furniture,  plate, 

Sictures,  &a,  subject  to  the  payment  o/ 
ebts,  to  S.  A.  for  life,  and  after  ber  d 
to  H.  A.    The  deed  also  recited  a  deci 
the  Court  of   Chancery,   by  which   It 
ordered  that  the  furniture  and  other 
aforesaid  should  be  sold,  and  tlie 
paid  into  court ;  that  the  books  and  [NCtBiei 
had  been  valued  at  2,050/.,  at  which  a«iB.  H. 
A.  had  agreed  to  purchase  them,  and  tbat,  t^ 
enable  him  to  do  so,  the  plaintiff  had  agr^d 
to  lend  him  2,050/.,  and  a  furtlier  sum  erf 
745/.  5«.  upon  the  security  of  the  joint  mad 
several  covenant  of  S.  A.  and  H.  A.,  and  aa 
assignment  of  the  furniture,  &c.     The  deed 
then  witnessed  tliat  8.  A.  and  H.  A.  assigned 
the  furniture,  plate,  pictures,  and  boolcs  to 
tho  plaintiff  as  a  security  for  2,dO<U.,  with 
a  power  of  sale  in  default  of  payment;  the 
plaintiff  to  hold  the  proceeds  of  the  sale  ia 
trust  to  pay  the  expenses,  and  then  to  apply 
the  moneys  in  satisfaction  of  the  principal 
and  interest  due.     Tiic  plea  then  averred  thai 
the    plaintiff  sold  tho  furniture.   ^^,  and 
received  suflicient  to  satisfy  the  priocipal  and 
interest,  which  he  ought  to  have  applied  ac- 
cordingly. Replication,  on  equitable  grounds, 
except  as  to  2,085/.  18s.  4^,  ^larcel  of  the 
pl^ntiff^s  claim,   that  the  valuation   of  the 
plate  and  furniture  was  not  complete  at  the 
time  of  the  execution  of  the  deed,  and  that 
they  were  afterwards  valued  at  706/«  8a,  ti 
which  sum  H.  A.  agreed  to  purchase  tbem; 
that,  by  an  indenture  lietwccn  H.  A  and  tbe 
plaintiff,  after  reciting  that  2,800/.   and  ia- 
terest  were  due  to  the  plaintiff,  that  S.  A 
had  died,  and  that,  in  order  to  enjible  H.  A 
to    purchase  the    i)late    and   furniture,   tbs 
plaintiff  had  agrcca  to  lend  him  600/.,  H.  A 
assigned  to  the  plaintiff  all  the  property  men* 
tioned  in  the  deed,  to  secure  the  2,8002.  and 
interest,  and  the  COO/,  and  interest,  together 
with  a  power  of  sale.     Tbe  replication  thea 
stated  that  the   plaintiff  sold  the  plate  and 
furniture,  and,  after  tho  expenses,  realised 
1,127/.  15a.,  and  that  there  wan  due  under  Um 
indenture,  in  respect  of  tho  600/.  and  interest, 
638/.  5a.  6</. :  that  H.  A.  not  having  paid  into 
tho  Court  of  Chancery  the  708/.  8a.  for  the 
purchase    of    the  plate  and    furniture,   the 
plaintiff,  in  order  to  pay  tho  same,  letaiaed 
out  of  tlie  money  realized  by  the  sale  706/. 
88.,  and  that  the  sums  of  038/.  5«.  Qd.  and 
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land  had  been  made  by  the  commissioners 
appointed  by  the  act,  or  by  the  persons 
autliorizod  to  make  the  n^ivinraiion,  nor  until 
salishiction  should  be  paid  to  the  owners  of 
tiie  l.inds,  a^'cording  to  the  determination  of 
the  commissioners,  or  by  agreement,  by  the 
.undcrtalcers  of  t)ie  navigation.  By  a  subse- 
quent clause,  the  commissioners  were  to 
determine  what  satisfaction  any  person 
should  have  in  respect  of  any  prejudice,  loss 
or  damage  sustained  for  such  proportion  of 
his  lands  next  adjoining  to  the  navigation  as 
should  be  made  use  of  for  the  purposes  of  the 
act,  in  case  the  undertakers  of  the  navigation 
should  ni>t  have  agreed  beforehand,  and 
8atisue<l  the  party  so  damnified.  But  the  act 
contained  no  clause  giving  tite  undertakers 
any  power  to  purchase  lands,  nor  did  it 
recognize  in  th«'m  aay  right  of  soil  in  the 
beds  or  banks  of  the  rivers  intended  to  be 
made  navigable.  Where  a  river,  mentioned 
in  the  act,  was  made  navigable  by  certain 
undertakers  in  1702,  and  their  successors 
exen'ised  for  a  long  series  of  years  variims 
acts  of  ownership  and  enjoyment  of  the 
banks,  by  cutting  bushes,  &c.,  and  had 
ffnmted  a  lease  of  hatches  and  sluices,  made 
in  one  of  the  banks,  to  an  occupier  of  land 
adjoining  thereto,  for  the  purpose  of  irriga- 
tion, and  there  was  no  proof  of  any  agreement 
between  the  undertakeis  and  the  original 
proprietors  of  the  land  for  the  purchase  of  the 
soil  of  the  bank:— Held,  that  such  an  agree- 
ment could  not  be  presumed  from  these  acts 
of  ownership  ami  enjoyment,  when  opposed 
to  similar  acts  exercised  by  the  occupier  of 
the  adjoining  land,  and  that  the  act  afforded 
strong  evidence  against  snch  piesumption. 
lloUU  v.  GoUfinch,  2  D.  &  R.  81C;  1  B.  &  C. 
205. 

Held,  also,  that  by  virtue  of  the  provisions 
of  this  act,  the  proprietors  of  the  naTigation 
did  not  necessarily  acquire  such  an  interest 
in  the  soil  in  a  bank  adjoining  to,  and  formed 
out  (»f  the  earth  excavated  from  a  new  (chan- 
nel made  for  the  first  time  under  the  act,  as 
would  enable  them  to  maintain  trespass.     lb, 

A  navigation  act  directed  that  the  salary  of 
the  clerk  to  the  commissioners  should  be 
paid  by  the  proprietors  of  the  tolls.  A  per- 
son, seized  in  fee  of  a  part  of  the  navigation 
and  tolls,  granted  annuities,  and  conveyed 
her  pan^of  the  tolls  to  a  trustee  to  secure  the 
annuities,  and  to  permit  her  to  hold  the 
conveyed  premises  and  the  profits  to  her  awn 
use  till  default  in  payment  of  such  annuities. 
By  a  subsequent  deed  she  conveyed  the 
premises  in  fee  to  Y.,  together  with  other 
property,  in  trust  to  sell  as  in  the  deed  was 
directed,  and  to  receive  the  proceeds  of  such 
sale,  and  the  tolls  and  profits  of  the  naviga- 
tion,' and  out  of  the  several  receipts  and 
))rotiCA  to  defray  the  costs  and  expenses 
necessary  for  carrying  the  trusts  into  effect; 
to  pay  up,  and,  if  possible,  discharge  the 
annuities;  to  pay  off  certain  creditors,  and  to 
hold  the  surplus,  if  any,  for  her  benefit.  The 
trustee  under  the  last-mentioned  deed  entered 
into  receipt  of  the  tolls,  appointed  a  collector, 


and  represented  himself  to  the  commissioners 
as  a  mortgzigee  of  the  tolls,  and  as  having  a 
ccmtrol  over  titem.  and  over  the  repairs  of 
the  navigation,  but  refused  to  pay  the  salary 
of  the  clerk.  The  annuities  were  still  sub- 
sisting. The  clerk  sued  the  trustee  for  non- 
payment of  his  salary:— Held,  that  it  lay 
upon  tlie  trustee,  having  conducted  himself 
as  above  stat(rd,  to  sliow  that  he  was  not  a 
proprietor  within  the  meaning  of  the  act. 
TUMU  V.  Torke,  5  B.  &  Ad.  605. 

Held,  also,  on  reference  to  the  several 
deeds,  that  he  was  such  proprietor,  although 
he  only  held  the  tolls  in  trust  to  pay  creditors 
and  discharge  incumbrances,  and  although 
there  was  a  legal  estate  outstanding  in  a 
trustee  to  secure  the  annuities.     Ih. 

By  a  local  act  of  1859,  s.  7,  the  corporation 
of  York  was  authorized  to  abanaon  the 
navigation  of  the  River  Foss,  which  they  had 
previously  purchased,  to  alter  the  channel, 
and  to  remove  locks  or  works  connected 
with  the  navigation;  but  before  removing 
any  locks  the  corporation  was  to  make  due 
provision  for  the  escai)e  or  disposal  of  the 
water  held  up  by  such  locks  or  theretofore 
accustomed  to  fl(»w  along  of  into  the  channel 
of  the  navigiition,  so  ns  to  prevent  the  same 
from  overflowing  or  otherwise  damaging  the 
adjacent  land.  By  s.  10,  the  corporati(m  at 
their  own  expense  was  to  make,  and  for  the 
period  of  five  years  maintain,  such  arches, 
drains,  and  passages  as  should  in  ctmsequence 
of  any  alteration  of  the  navigation  be  neces- 
sary and  sufficient  to  convey  the  water  from 
the  lands  adjoining  the  navigation  into  the 
river.  The  corporation  abandoned  the  navi- 
gation and  made  alterations,  the  effect  of 
wjiich  was  that,  if  the  channel  remained  in 
the  state  it  then  was,  due  provision  was 
made  for  the  escape  of  the  water.  They, 
however,  took  no  measures  to  prevent  the 
navigation  from  becoming  silted  up  and 
choked  with  weeds,  and  in  consequence  the 
land  adjoining  the  river  about  a  mile  above 
the  alterations  was  flooded  during  an  extra- 
ordinary rainfall,  and  the  grass  was  damaged: 
— Held,  that  the  corporation  was  not  re- 
sponsible for  this  damage.  Uodgton  v.  Torh 
(Mayor,  <fec.),  28  L.  T.,  N.  S.  836— Q.  B. 

For  analogous  decisions  in  respect  of 
canals, — see  this  title,  H.,  2. 

As  to  tolls  upon  river  navigation, — see 
this  title,  I.,  8;  upon  canals, — ^see  this  title, 
II.,  4. 

Towing-paths.] — The  public  are  not  entitled 
at  common  law  to  tow  on  the  banks  of  ancient 
navigable  rivers.  BaU  v.  Herberty  8  T.  R. 
253. 

But  a  right  to  a  track  path  on  each  side  of 
the  river  Tees  (alternately)  for  towing,  with- 
out paying  any  acknowledgment,  was  found 
upon  a  trial  at  bar.  Puree  v.  Fauoonberge^  1 
Burr.  292. 

If  an  act  for  inclosing  and  allotting  the 
common  and  waste  lands  of  a  parish  through 
which  a  navigable  nvcr  flows,  empowers 
commissioners  to  set  out  such  public  and 
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private  TOttds  and  ways  as  they  Hball  think 
necessary,  and  directs  tliat  uU  ratids  and  ways 
not  so  set  out  shnll  be  deemed  part  of  the 
lands  to  he  allotted ;  an  ancient  towing  path 
upon  the  banks  of  the  river,  though  not  net 
out  by  the  commissioners,  still  subsists,  for  it 
is  not  within  their  jurisdiction.  Simpson  r. 
SeaUi,  2  B.  <fc  P.  40G. 

By  nets  relating  to  a  river  navigation,  com 
missioncrs  were  authorized  to  make  such  cuts 
as  they  shrmld  deeiv  necessary  for  tha  navi- 
gation, ])rovided  that  no  cut  should  divert  or 
stop  up  the  present  channel  f>f  the  river,  <»r 
alter  the  course  of  the  stream.  If  any  person 
should  think  hidbself  injured  by  any  work 
made  by  the  commissioners,  and  should  make 
complaint  to  the  commissioners,  they  were  to 
hear,  and  report  to  a  8ubscq«cnt  general 
meeting,  at  which  the  commissioners  were  to 
make  such  order,  determination  and  judgment 
thereon,  as  to  them  should  seem  just,  and 
give  such  satisfaction  as  they  should  think 
reasonable.  And  if  the  party  complaining 
should  be  dissatisfied  with  such  order,  he 
might  appeal  to  the  quarter  sessions,  who 
shouM  make  adjudication  thereon,  and  award 
such  costs  to  either  party  as  they  should  think 
reasonable,  which  order  and  determination 
should  bo  final  and  conclusive,  to  all  intents 
and  purposes  whatever.  A  mandamus  n^cited 
that  B.  was  seized  in  fee  of  an  ancient  towin^t- 
path,  on  a  part  of  the  river,  and  to  the  exclu- 
sive right  of  towing  barges  at  that  part, 
taking  reasonable  tolls  for  such  towing  by 
his  horses;  that  the  commissioners  made  a 
cut,  by  which  the  barges  were  enabled  to 
avoid  that  part  of  the  river,  dispense  with  the 
use  of  the  horses,  and  withhold  the  tolls;  that 
the  commissioners  had,  by  the  cut,  injured 
the  old  channel  of  the  river,  and  made  ttie 
navigation  of  the  part  aforesaid  less  easy  and 
convenient,  and  diverted  the  navigition  of 
the  river  from  B.'s  towing-patli,  and  rendered 
the  towing-path,  and  his  exclusive  right, 
wholly  unprofitable;  that  B.  had  complained 
to  the  commissioners,  and  demanded  x;om- 
pensation  adequate  to  the  injury  he  had  sus- 
tained ;  that  the  commissioners,  at  a  subse- 
Quent  general  meeting,  made  .an  order, 
aetermination  and  judgment,  that  they 
could  not  accede  to  B/s  appliaition;  that  B., 
being  dissatisfied  with  such  order,  appealed 
to  the  quarter  sessicms,  who  ordered  the  com- 
missioners to  pay  B.  1,000/.,  in  full  compen- 
sation for  the  injury  sustained  by  him,  and 
2001.  costs,  which  they  refused  to  pay,  and 
the  writ  commanded  them  to  pay.  Return: 
That  the  commissioners,  believing  B.  had  no 
claim  to  compensation,  did  not  hear  evidence 
on  the  complaint,  or  the  amount  of  the  alleged 
loss,  and  notified  to  B.  tnat  they  refused  to 
accede  to  his  application;  that  B.,  treating 
this  refusal  as  an  order,  appealed;  that  on 
the  appeal  the  commissioners  objected  that 
the  refusal  was  not  an  order,  but  the  quarter 
sessions  overruled  the  objection ;  that  the  cut 
enabled  navigators  to  avoid  a  dangerous  bend 
of  the  river;  that  B.  was  no  further  entitled 
to  the  path  than  as  owner  of  the  land^  that 


they  had  not  obstractod  his  towing-] 
placeil  any  obstacle  to  tlie  navi(::fttioia 
tlie  towin<(  path;  that iiartiesmiglit, 
times  did,  still  navigate  by  tlie  old 
— Held,  first,  that  tlie  refusal  of  rlic 
Rioners  was  an  order,  determinifttioa  and 
judgment,  from  which  an  appeal  Isiy  to  the, 
sessions;  secondly,  that  the  sessions  bad  jm^ 
isdiction  to  award  com|)en8ation  t4>  3..  Iwch 
for  the  diimuge  suffered  by  his  tow^ia^-path 
being  obstructed,  and  for  the  obrtmctrina  of 
the  old  navigation;  thirdly,  that  tlie  ortlerol' 
sessions  was  final  and  conclusive,  sizi<d  ns«* 
be  held  to  have  been  made  on  both  com  plaint^ 
inasmuch  as  the  return  (assuming  i^  to  o^;;^ 
tive  the  obstruction  of  the  navigat^oo)  did 
not  deny  that  the  sessions  had  fouiid  « 
obstruction.  Heg,  v.  Thame$  amd  h 
iion.  5  A.  &  E.  004. 

Wheie  it  appeared  that,  for  the  purpose  fil 
making  and  maintjuning  the  toifxng-pmtb  ai 
a  canal,  the  ownership  of  the  soil 
necessary: — Held,  that  a  mere  e&senieol 
not  the  soil  had  been  acquired  by  tlte 
pany.  Badger  v.  SouiJi  Torlahire  BaHtoa^ 
River  Dun  Company,  1  £1.  &  EL  347;  5  Jmt^ 
N.  S.  4o9;  28  L.  J.,  Q.  B.  118;  9  W.  &  158; 
8  L.  T.,  N.  8.  449— Exch.  Cham. 

A  company  was  possessed  of  s  caznl  Mai 
the  land  between  it  and  a  sluice;  an  ancie^ 
public  foot])ath  passed  through  the  land  dosa 
to  the  sluice;  there  was  a  towinii^-patli,  idme 
feet  wide,  by  the  side  of  the  canal,  and  aa 
intervening  space  of  twelve  feet  of  grass  be- 
tween the  towing-path  and  the  footparli.  Bj 
permission  of  the  company,  the  iDterveniag 
space  had  been  lately  used  for  carting,  aad 
ruts  having  been  caused,  the  whole  spacse  be- 
tween the  sluice  and  the  canal   had    beca 
covered  with  cinders,  and  thus  all  distinctiM 
between  the  path  and  the  rest  of  the  laad 
had  been  .obliterated.     A  person   using  tte 
path  at  night  missed  his  way,  and   fell  lafo 
the  canal  and  was  drowned : — Held,  that  the 
canal  was  not  so  near  the  footpath  as  to  be 
adjoining  to  it,  so  as  to  throw  upon  the  coei- 
pany  the  duty  of  fencing  the  canal  off;  and 
that  the  other  facts  did  not  render  the  com- 
pany liable  for  the  accident.     Bints  v.  Sautk 
Yorksfure  Railway  and  River  Dun  Company^ 
8  B.  <&  S.  244;  82  L.  J.,  Q.  B.  28;  11  W.  B. 
00;  7L.  T.,  N.  8.  350. 

A  corporation  constituted  for  the  purpose 
of  the  upper  navifration  of  the  river  Thames 
by.  the  Thames  Navigation  Act,  1866,  29  A 
80  Vict  c.  89,  and  under  the  powers  of  that 
act,  and  of  the  previous  statutes  relating  to 
the  navigation  wiiich  had  become  vested  in 
them,  hud  constructed  bridges  and  other 
works,  and  had  acquired  the  right  to  use  the 
whole  of  the  towing-paths  along  the  river, 
and  to  take  toll  for  the  same.  In  the  exercise 
of  such  right  the  corporation  took  an  aggre- 
gate toll  in  one  sum  for  the  use  of  the  entire 
navigation  and  towing-paths,  which  included 
the  works  it  had  constructed,  as  well  as  the 
natural  soil  which  had  been  worn  into  the 
track  of  a  towing-path.  Part  of  such  natural 
towing-path  got  into  a  dangerous  state  by  the 
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action  of  the  water,  and  in  consequence  thereof 
the  horses  of  the  plaintiff,  while  using  it  in 
towing  a  liarge,  for  which  the  proper  toll  Imd 
been  paid  to  the  corporation,  fell  into  the 
river  and  were  drowned: — Held,  that  as  the 
corporation  took  one  toll  for  the  use  of  the 
entire  towing-path,  parts  of  which  were 
artificial,  it  mattered  not  that  the  place  where 
the  accident  happened  was  not  artificial,  but 
that  it  was  its  duty  to  take  reasonable  care 
that  the  whole  of  the  towing-path  was  in 
such  a  state  as  not  to  expose  those  using 
it  to  undue  danger,  and  that  for  a  neglect 
of  such  duty  the  corporation  was  responsible 
to  the  owner  of  the  horses,  although  it  was  a 
public  body  receiving  its  powers  for  pul)lic 
purposes.  Winch  v,  Comercators  of  the  River 
Thames,  43  L.  J.,  0.  P.  1C7;  0  L.  R.,  C.  P. 
878;22W.  R.  879;  81  L.  T.,  N.  S.  128— 
£xch.  Cham.;  affirming  8,  C,  7  L.  R.,  C. 
P.  458;  41  L.  J.,  C.  P.  241;  27  L.  T.,  N.  S. 
05;  20  W.  R.  949. 

Held,  also,  that  the  towing-path  was  not 
confined  to  the  mere  beaten  track,  but  in- 
cluded so  much  of  the  bank  as  might 
ordinarily  be  used  by  horses  when  towing 
barges.     Ih, 

(b)  The  Thames. 

Wharfs.] — ^There  is  a  custom  on  the  Thames 
which  autliorizes  barges  to  be  moored  at  low 
water  for  one  tide  at  the  piles  in  front  of  the 
wharfs;  but  in  places  where  there  are  no  piles, 
the  custom  does  not  extend  to  mooring  at  the 
wharf,  unless  through  distress.  Y/yatt  v. 
Thompion,  1  £sp.  252 — Kenyon. 

The  corporation  of  London,  being  conser- 
vators of  the  river  Thames,  and  owners  of  the 
soil  between  high  and  low-water  mark,  can- 
not authorize  a  lessee  to  erect  a  wharf  thereon, 
which  producea  inconvenience  to  the  public 
in  the  use  of  the  river  for  the  purposes  of 
navigation.  JSex  v.  Oramenor^  2  Stark.  511 — 
Abbott.     And  see  Hex  v.  HoUit,  2  Stark.  586. 

Srection  of  works  or  piers.] — ^The  Metro- 
politan Board  of  Works  has  no  power  of 
erecting  works  of  any  kind  iu  the  bed  or  soil 
of  the  Thames,  except  with  the  consent,  in 
writing,  of  the  Board  of  Admiralty,  signed 
by  their  secretary,  previously  obtained. 
Brownlow  v.  Metropolitan  Board  of  Work}*,  8 
Jur.,  N.  8.  891;  31  L.  J.,  0.  P.  140;  10  W. 
R.  884;  0  L.  T.,  N.  8.  187;  affirmed  on 
appeal,  83  L.  J.,  C.  P.  283;  16  C.  B.,  N.  8. 
546. 

The  Thames  Conservancy  Act,  1857  (20  &  21 
Vict.  c.  147),  authorizes  the  conservators  of 
the  Thames  to  grant  to  the  owner  of  any  land 
fronting  the  river  a  license  to  make  any  pier 
or  other  work  immediately  in  front  of  his 
land,  and  into  the  body  of  the  river,  upon 
payment  of  such  reasonable  consideration  as 
directed  by  the  act,  and  subject  to  such  con- 
ditions as  the  conservators  shall  think  fit  to 
impose,  and  by  a  saving  clause  none  of  the 
powers  of  the  act  are  to  abridge  any  right, 
claim  or  privilege  to  which  any  owner  of 


lands  on  the  banks  of  the  river  is  entitled  :«— 
Held,  that  tlic  conservators  had  power  under 
the  act  to  license  the  erection  of  a  platform 
interfering  with  the  navigation  of  the  river. 
Keariis  v.  Gordwainers^  Company^  5  Jur.,  N. 
8.  1216;  28  L.  J.,  C.  P.  285;  6  C.  B.,  N.  8. 
888. 

The  owners  of  adjoining  land  on  the  banks 
of  the  river  have  no  right  to  complain  if  the 
erection  so  licensed  does  not  deprive  them  of 
access  to  their  land  by  the  river-side,  but 
only  interferes  with  the  right  which  they  have 
in  common  with  the  rest  of  the  public  to  the 
unrestricted  navigation  of  the  river.     Ih. 

Under  the  same  act,  the  conservators  of  the 
Thames  were  empowered  to  erect  piers  at  any 
convenient  place,  of  such  form  and  con- 
struction as  they  should  deem  advantageous 
to  the  public,  and  causing  the  least  obstruc- 
tion to  the  navigation.  The  plans  were  to  be 
firat  approved  by  the  Admiralty: — Held,  that 
a  court  of  equity  had  no  jurisdiction  to  inter- 
fere by  injunction  at  the  suit  of  the  attorney- 
general,  on  the  ground  of  the  alleged  incon- 
venience of  proposed  piers ;  or,  at  most,  that 
it  could  only  interfere  where  it  was  shown 
that  the  piers  would  be  entirely  useless. 
Att.  Oen.  V.  Conservatdrs  of  River  ThameSy  1 
Hem.  &  M.  1;  8  Jur.,  N.  S.  1203;  11  W.  R. 
163.. 

The  statute  directed  that,  whenever  the 
conservators  should  remove  or  obstruct  the 
free  use  and  enjoyment  of  any  public  stairs 
or  landing-places  marked  by  the  Waterman's 
Company,  tliey  should  erect  equally  con- 
venient stairs  or  landing-places  in  substitution 
for  them: — Held,  that  the  substitution  of 
new  stairs  or  landing-places  was  not  a  con- 
dition precedent  to  the  removal  or  disturb- 
ance, and  that  where  the  conservators  had 
prepared  plans  for  piers  which  would  inter- 
fere with  such  old  stairs,  without  showing 
any  adequate  provision  in  substitution  for 
them,  a  court  of  equity  would  not  assume 
that  the  duty  would  be  neglected,  and  would 
not  interfere  at  the  suit  of  the  attorney- 
general  to  restrain  the  works  until  proper 
substitutes  should  be  provided  for  the  old 
stairs.     Ib^ 

As  to  obstructions  to  navigation,  generally, 
— see  this  title,  I.,  2. 

Water  bailifc.]— As  to  the  right  of  the 
conservators  of  the  Thames  to  appoint,  see 
Turnidge  v.  ShaWy  7  Jur.,  N.  8.  755;  80  L.  J., 
M.  C.  118;  9  W.  R.  881;  8  L.  T.,  N.  8.  847; 
8  El.  &  Bl.  688. 

Watermen.]— Under  22  &  28  Vict.  c.  188, 
s.  54,  a  penalty  is  imposed  upon  any  person 
not  being  a  freeman,  licensed  in  pursuance 
of  the  act,  or  an  apprentice  qualified  accord- 
ing to  the  act  to  a  freeman  or  to  the  widow 
of  a  freeman,  who  shall  at  any  time  act  as  a 
waterman  or  ligluerman,  or  ply  or  navigate 
any  wherry,  passenger  boat,  lighter,  vessel  or 
other  craft  upon  the  river  Thames,  from  or  to 
any  place  or  places  within  the  limits  of  the 
act,  for  hire  or  gain.  The  limits  of  the  act 
are  defined  to  be  from  Teddington  Lock  to 
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Lower  Hopo  Point: — Held,  that  a  person  not 
being  a  licensed  freeman,  or  an  apprentice  to 
a  frecm-in,  or  the  widow  to  a  freeman,  and 
who  navigates  a  barge  for  hire,  within  the 
limits  of  the  act,  is  liable  to  the  penalty, 
although  such  barge  has  started  upon  its 
v(»}'a,oc  from  a  place  outside  the  limits,  and 
might,  under  7  &  8  Geo.  4,  c.  75,  have  been 
navigated  as  a  western  bargo,  by  such  a  per- 
son, witiiout  incurring  any  penalty.  Thick  v. 
PhelpM,  G  Jur.,  N.  S.  1371 ;  30  L.  J..  M.  C.  2; 
9  W.  R.  70;  3  L.  T.,  N.  8.  200— Q.  B. 

The  22  A  23  Vict.  c.  133,  s.  54,  does  not 
apply  to  a  pers(»n  (not  being  a  freeman)  con- 
▼eying  for  his  own  purp(is<-8  his  servants  or 
workpeople,  and  not  making  «i^  cliarge  for 
such  conve3ranco.  TudhuiUer  v.  Bu<£Uy^  7 
L.  T.,  N.  8.  278— Q.  B. 

The  Watermun^s  Act,  7  &  8  Geo.  4,  c.  75, 
8.  57,  gave  authority  to  tlie  mayor  and  alder- 
men of  the  city  of  fjondon  to  make  by-laws 
**  for  the  government  and  regulation  of  the 
freemen  «)f  the  Wntermcns'  Company,  and 
their  widows  and  apprentices,  and  boats,  the 
vessels  and  other  craft  to  Ims  worked  within 
the  limits  of  the  act:^' — Held,  that,  under 
these  words  of  the  act,  the  lord  mayor  and  al- 
dermen were  authorized  to  make  general  regu- 
lations affecting  the  6i)eed  of  steam-vessels  nav- 
igating within  cerUiin  limits.  Tiadell  v.  Combe, 
8  N.  &  P.  20;  7  A.  &  E.  788;  1  W.,  W.  &  H. 
6;  2  Jur.  82. 

A  steam-tug  of  eighty-seven  tons  burden 
employed  in  moving  another  vessel,  was  not 
a  *'wlHTry,  lighter  or  other  craft,'*  under  7 
A  8  Geo.  4,  c.  75,  s.  87,  and  u  person  navi- 
gating her  for  this  purpose,  not  being  a  free- 
man, did  not  thereby  incur  a  penaltv.  lieed 
▼.  Ingham,  3  El.  &  Bl.  889;  2  C.  L.  R.  1495; 
1  Jur.,  N.  S.  01 ;  23  L.  J.,  M.  C.  150. 

A.  was  employed  by  the  Great  Western 
Railway  Company,  at  a  weekly  Sidary,  in 
navigating  the  oumpuny's  barges  upon  the 
Tliamea,  and  at  the  time  of  the  alleged  offense 
he  had  the  command  of  the  company's  barges, 
laden  with  the  goods  in  the  possession  and 
care  of  the  company  as  common  carriers,  and 
which  were  in  the  course  of  being  forwarded 
for  delivery  to  the  owners  and  consignees. 
The  goods  had  been  laden  on  board  the  barge 
at  a  private  basin  of  the  Grand  Junction 
Canal,  adjoining  one  of  the  company's 
stations,  and  without  the  limits  of  the  7  &  8 
Geo.  4,  c.  75.  The  barge  was  towed  along 
the  canal  to  the  river,  and  steered  by  A.,  upon 
the  river  and  within  the  limits  of  the  act,  to 
a  private  wharf  of  the  company  west  of 
London  bridge.  The  barge  was  flat -bottomed, 
and  of  the  same  build  as  barges  known  as 
western  barges,  and  before  it  was  purchased 
by  the  company  it  was  known  as  a  western 
barge,  and  was  worked  and  navigated  upon 
the  river  from  Reading  and  places  west  of 
Rciiding  to  the  same  wharf: — Held,  that  the 
barge  was  not,  at  the  time  of  the  offense,  a 
western  barge  within  s.  101.  TUible  v. 
Beadon,  24  L.  J.,  M.  C.  104;  8,  C,  nom.  Beg, 
T  TMU,  4  El.  &  Bl.  888. 


2.   ObttrueHon  or  Tnjury. 


What  amonnta  to  an  illtgml    oSMtracOaB  loj 

navigation.] — [By  9  Hen.  3  (Magna  ChartJi 
c.  23,  nil  ieeir8  from  heneeforlh  ^k/tU  he  uUa^y 
put  down  by  Thames  and  Meiwo^f  and  t&fmjA- 
ovt  all  England,  but  only  (nj  tlt^  «ea  costt.] 

A  weir  appurtenant  to  a fisbery,  obstnictiBf 
the  whole  or  part  of  a  navigable  rircr.  b 
legal,  if  granted  by  the  crovrn  before  cfae 
reign  of  Edw.  I.  Wmiam  v.  WUen^  8  A4 
E.  314;  3  N.  &  P.  000;  1  W.,  'W.  &  H.  477. 

If  the  weir  when  so  first  granred  obetnoii 
the  navigation  on  only  a  part  of  the  lirer,  it 
does  not  become  illegal  by  the  strc&m  chag- 
ing  its  bed,  so  that  the  weir  obstmcts  tte 
only  navig:ible  passage  remaining.     /&. 

Where  tlic  crown  liad  no  right  to  obttntt 
the  whole  passage  of  a  navig;tble  river,  it  M 
no  right  to  erect  a  weir  obstmcxin^  a  past, 
except  subject  to  the  right  of  the  pabUe:  ad 
therefore,  in  snch  a  case  the  ^cir  wonld  be- 
come illegal  upon  the  rest  of  the  river 
so  chokc'd  that  thera  could  be  no 
elsewhere.     lb. 

The  1^  Edw.  4.  c.  7,  relates  to  iMT^dk 
rivers  only,  and  thougl)  weirs  in  navigaUe 
rivers  are  illegal  unless  they  existed  befoc 
the  time  of  Edward  1,  such  an  easewevt  maf 
be  acquired  in  private  waters  by  g^rant  froa 
other  riparian  owners,  or  by  enjoyment,  wby 
any  means  by  which  such  rights  nay  be 
cnnstituted.  BcUe  v.  Whyte,  3  L.  R,  4  1^ 
280;  37  L.  J.,  Q.  B.  105;  16  W.  R  5»;  17 
L.  T.,  N.  S.  600;  8  B.  Af  8.  116. 

The  owner  of  a  vessel  sunk  in  a  ntvigsHe 
river  is  bound  to  place  a  buoy  orcr  tbi 
wreck,  and  it  is  not  enough  to  station  s 
watchman  near  the  spot  to  point  out  the 
danger.  Harmand  v.  Peareon,  1  Camp.  oiS- 
Ellen  borough. 

Wliere  a  vessel  is  sunk  by  nocident,  wd 
without  any  .default  in  the  owner  or  ho 
servimt  in  a  navigable  river,  and  rcmaw 
there  underwater,  no  duty  is  ordinarily  cfl^ 
u|)on  the  owner  to  use  any  precaution  by 
placing  a  buoy  or  otherwise  to  prevent  other 
vessels  from  striking  against  it.  BrwtM  r. 
I^allett,  6  C.  B.  500;  12  Jur.  204;  17  L  J., 
C.  P.  227. 

Where  a  vessel  is  sunk  by  nnavoidablf  acci- 
dent in  a  public  navigable  river,  whether  in 
the  usual  track  of  navigation  or  not,  it  is  the 
duty  of  the  owner,  so  long  as  he  continues  to 
have  the  possession  and  control  of  the  Tessd, 
to  take  due  precaution  to  prevent  injoiy  to 
other  vessels  by  tlieir  striking  against  it,  wd 
this  obligation  may  be  transferred  with  the 
transfer  of  the  possession  and  control  to 
another  person,  and  on  the  abandonment  of 
the  possession  and  contml  the  obligati^B 
ceases.  WhiU  v.  Crwp,  10  Exch.  812;  i  C. 
L.  R.  1215;  23  L.  J.,  Exch.  817. 

A.  was  possessed  of  a  wharf,  and  had » 
mast  projecting  theref.'X)m  over  the  riTer.  B. 
moored  his  vessel  at  the  adjoining  wlurfi 
with  her  bowsprit  overhanging  the  front  ot 
A.  ^8  wharf,  and,  on  the  falling  of  the  tide, 
the  bowsprit  of  B.'a  vessel  comiiig  in  cootact 
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with  A/s  mast,  broke  it:— Held,  that  B.  was 
DOt  responsible.  DaUan  v.  Denton,  1  C,  B., 
N.  8.  672. 

One  who  erects  or  keeps  erected  on  the 
shore  of  a  navigable  river  between  high  and 
low  water- mark  a  work  for  the  more  con- 
Yeniciir  use  of  his  wharf  adjoining,  which 
work,  cither  from  its  original  defective  con- 
sti-uciion,  or  from  watit  of  repair,  presents  a 
dan<;crous  (hid<len)  obstruction  to  the  oavi- 
gaiion,  is  responsible  for  an  injury  thereby 
occasioned  lo  u  barge  coming  to  the  wharf, 
without  any  default  on  tiie  part  of  the  persons 
in  charge  of  it.  White  v.  PhUlipe,  15  C.  B., 
N.  8.  245;  10  Jur.,  N.  S.  425;  83  L.  J.,  C. 
P.  8:5;  12  W.  tt.  85;  9  L.  T.,  N.  8.  883. 

Where  in  a  puiiUc  navi<^ble  river  a  decked 
barge  or  a  dummy  is  firmly  moored  along- 
side a  quay,  so  as  to  be  a  private  nuisance  to 
persons  having  a  right  to  hind  from  the  river 
on  the  quay;  if  it  is  so  fixed  as  not  to  be 
readily  abatable,  any  such  nerson  may  pass 
over  such  dummy  in  ordet  to  get  to  the 
quay,  tiiere  being  no  other  route  available, 
where  ids  so  passing  over  it  is  not  more 
injurious  to  the  owners  of  it  tlian  the  re- 
moviil  would  bo;  and  especially  if  to  have 
removed  it  would  have  caused  such  person 
injurious  delay  in  his  affairs  and  business. 
Eastern  Cf^tnties  RaUtoay  Company  v.  Dorlifuf, 
5  C.  B.,  N.  8.  821;  5  Jur.,  N.  8.  8G9;  28  L. 
J.,  C.  P.  202. 

But  he  is  not  entitled  so  to  use  the  barge 
as  a  means  of  passage,  except  in  such  states 
of  the  tide  as,  but  for  the  barge,  would  have 
enabled  him  to  land  directly  on  the  quay,  and 
when  the  barge  is  therefore  an  obstruction 
and  a  nuisance  to  his  right  of  way.     lb, 

A  wharf  owner  drove  piles  into  the  bed  of 
a  river,  extending  the  whurf  so  as  to  occupy 
three  feet  out  of  a  breadth  of  about  sixty  feet, 
available  for  navigation: — Held,  that  this  was 
such  an  obstruction  as  would  be  restrained 
at  the  suit  of  a  corporation  empowered  by  act 
of  parliament  to  remove  obstructions.  Att, 
Oen.  V.  Terry,  0  L.  R.,  Ch.  423;  22  W.  R.  895; 
SOL.  T.,  N.  8.  215;  affirming  the  decision 
of  the  Master  of  the  Rolls,  22  W.  R.  200;  29 
L.  T.,  N.  8.  710;  which  overruled  Hex  v, 
Butael,  0  B.  &  C.  560;  0  D.  &  R.  500. 

An  owner  of  land  at  the  side  of  a  public 
navigable  river  has  no  right  to  erect  on  the 
be<l  of  the  river,  for  the  benefit  of  hb  own 
trade,  any  structure,  whether  any  actual 
obstruction  to  the  navigation  of  the  river  will 
or  will  not  be  thereby  occasioned;  and  any 
benefit  to  his  own  trade  is  too  remote  to  be 
held  for  the  advantage  of  the  public  generally, 
and  so  to  justify  the  erection.     lb. 

By  a  local  act  a  local  board  of  health  was 
authorized  to  construct,  in  conformity  with 
certain  deposited  plans,  **and  upon  the  lands 
delineated  upon  the  plans, ^'  a  pier  or  landing- 
Btage,  ''together  with  such  other  works  and 
conveniences  in  connection  therewith/'  as  it 
should  from  time  to  time  think  fit.  Before 
the  landing-stuge  was  commenced  plans  of 
the  proposed  works  were  to  be  deposited  at 
the  Admiralty  for  approval.    The  local  act 


was  to  bo  executed  subject  to  the  powers  and 
provisions  of  the  Public  Health  Act,  1848, 
s.  180  of  which  n^quires  notice  of  action  *'  for 
anything  done  or  Intended  to  be  done"  under 
the  provisions.  The  local  board  deposited  plans 
(differing  in  extension  fnim  the  plans  under 
the  act)  which  received  the  approval  of  the 
conservators  of  the  river,  representing  the 
Admiralty,  and  constructed  the  landing-stage 
in  conformity  tiierewith.  The  landing-stage 
was  a  floating  one,  and  was  moored  by  an- 
chors lying  in  the  bed  of  the  river.  The 
position  of  the  anchors  was  indicated  by  a 
buoy,  which,  being  earricd  down  by  the  tide, 
became  concealed  from  view.  One  of  the 
anchors  becoming  displaced,  stove  in  and 
swam  lied  a  vessel  which  was  lawfully  nav- 
igating the  river:— Held,  first,  that  the 
anchor,  although  placed  where  it  was  for  the 
lienefit  of  the  public,  was  an  obstruction 
which  the  local  board  could  not  have  created 
without  st'itutory  authority, and  wasanuisunce 
to  the  river.  JoUiffew,  WalUiney  Local  Board, 
20  L.  T.,  N.  8.  58:2;  43  L.  J.,  C.  P.  41 ;  0  L. 
R.,  C.  P.  02;  and  see  Uexv,  Ward,  4  A.  & 
E.  384:  overruling  liej^  v.  Museell,  0  B.  <&  C. 
500:  OD.  &  R.  500. 

Held,  secondly,  that  the  local  l>oard  was 
guilty  of  negligence  in  its  management  of 
the  buoy,  but  that  im^much  as  the  plans  had 
received  the  approval  of  the  Admiralty,  such 
a|)proval  was  t'intam'>unt  to  the  sanction  of 
the  act,  so  as  to  entitle  the  board  to  tho 
statutory  notice  of  action.     lb, 

A  navigable  river  is  a  public  highway,  navi* 
gable  by  all  her  Majesty's  subjects  in  a  rea* 
sonable  manner  and  for  a  reasonable  purpose. 
A  riparian  owner  has  a  right  to  moor  a  vessel 
of  ordinary  size  alongside  his  wharf  for  the 
purpose  of  loading  or  unlo:iding,  at  reason- 
able times  and  for  a  reasonable  time.  Origin 
nal  IlarUepool  Collieries  Company  v.  Oifib,  5 
L.  R.,  Ch.  Div.  713;  40  L.  J.,  Chanc.  Div, 
811;  30L.  T.,  N.  8.  433— R. 

Tlic  court  will  restrain  by  injunction  the 
owner  of  adjoining  premises  fn)m  interfering 
with  the  access  of  such  vessel,  even  though 
the  vessel  may  overlap  his  own  premises; 
though  such  vessel  would  not  be  allowed  to 
interfere  with  the  proper  right  of  access  to  tho 
neighboring  premises  if  used  as  a  wharf,  nor 
to  the  free  entrance  to  or  exit  frc»m  such 
premises,  if  used  as  a  dock,  by  other  vessels. 
lb. 

The  plaintiffs  were  owners  of  a  wharf  125 
feet  long  on  a  navigable  river,  and  of  a  collier 
boat  170  feet  long,  which  stopped  there  at 
intervals  of  time  for  the  purpose  of  unload- 
ing, and  while  there  necessarily  orojected 
over  part  of  the  defendant's  wharf,  close  to 
the  entrance  of  a  dock  where  he  carried  on 
the  business  of  repairing  ships,  the  wharf 
itself  not  being  userl.  The  defendant  moored 
a  raft  of  timber  used  in  his  business  in  front 
of  his  own  wharf  so  as  to  interfere  with  the 
access  of  the  collier  to  her  berth:— Held,  that 
the  raft  was  an  obstruction  to  the  navigation ; 
and  that  the  collier  had  a  right  tf>  come  at 
reasonable  times  to,  and  remiun  a  reasonable 
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time  alongsi&le  of,  the  wharf  of  the  plaintlili, 
although  she  projected  over  the  defeodant's 
wharf  while  doing  so.     lb. 

Xiiabllity  to  action;  and  proceedingi  In 
actions.] — A  navigable  river  is  a  public  high- 
way, and  all  persons  have  a  right  to  come 
there  in  ships,  and  to  unload,  moor,  and  stay 
there  as  long  as  thoy  please ;  but  if  they  abuse 
that  right,  so  as  to  work  a  private  injury  (as 
to  interrupt  the  enjoyment  of  a  pnvate 
fishery),  they  are  liable  to  an  action.  Anan,^ 
1  Camp.  517,  n. — ^^Wood. 

Where  a  plaintiff  declared  that  be  was  navi- 
gating his  barges  laden  with  goods  along  a 
public  navigable  creek,  and  that  the  defend- 
ant wrongfully  moored  a  barge  across,  and 
kept  the  same  so  moored  thence  hitherto,  and 
thereby  obstructed  the  public  navigable  creek, 
and  prevented  tiie  plnmtiff  from  navigating 
his  barges  so  laden ;  per  quod  he  was  obliged 
to  convey  his  goods  a  great  distance  over 
land,  and  was  put  to  trouble  aud  expense  in 
the  carriage  of  his  goods  over  land : — Held, 
that  this  was  a  special  damage  for  which  an 
action  u]M)n  the  case  would  lie.  Base  v.  JiUei, 
4  M.  &  3.  101. 

The  defendants  having  erected  on  their 
own  premises  a  permanent  obstruction,  a 
navigable  drain  leading  from  a  river  through 
their  premises  to  the  plaintiffs*  close: — Held, 
that  an  action  lay  by  the  plaintiffs,  notwith- 
standing the  portion  of  the  drain,  which 
passed  through  their  close,  had  for  sixteen 
years  been  completely  choked  up  with  mud. 
Bnoen  y.  Hill^  1  Bing.  N.  C.  549;  %  Soott, 
5»5 ;  1  Hodges,  834. 

A  declaration  alleged  that  the  defendant 
Was  possessed  of  a  wharf  for  loading  and  un- 
loading vessels  on  the  banks  of  the  river 
Thames,  near  to  which  wharf  there  was  cer- 
tain wood  work,  placed  by  the  defendant  at 
the  bottom  of  the  river,  over  which  wood 
work,  at  certain  states  of  the  tide,  a  ship 
would  float,  but  at  others  would  not;  that 
the  plaintiff  was  possessed  of  a  ship,  which 
was,  by  sufferance  and  permission  of  the 
defendant,  at  and  alongside  the  wharf,  for 
reward  in  that  behalf  to  the  defendant;  and 
that  the  defendant  had  the  management  and 
control  of  the  wharf,  and  the  mooring  and 
stationing  of  ships  at  and  near  the  same, 
while  such  ships  were  at  the  wharf  >for  the 
purpose  of  using  the  same.  Breach,  that  the 
defendant  so  unskillfuUy  and  negligently 
moored  and  stationed  the  plaintiff's  sliip  iu 
that  part  of  the  river,  over  the  wood  work, 
that  It  was  greatly  injured : — Held,  that  the 
declaration  sufficiently  alleged  a  duty,  on  the 
part  of  the  defendant,  to  moor  and  station 
the  plaintiff ^s  ship  safely,  and  that  the  breach 
was  well  stated.  Curling  v.  Wood  (in  error), 
16  M.  &  W.  628;  12  Jur.  1055;  17  L.  J„ 
Exch.  801— Exch.  Cham. 

A  count  stating  that  the  plaintiff  was  pos- 
sessed of  a  messua^  abutting  on  a  public 
navigable  river,  and  by  reason  thereof  was 
accustomed,  and  of  right  entitled,  to  have 
free  use  and  navigation  of  the  river,  for  the 


purpose  of  passing  in  boats   axnd. 
goods  to  the  messuage,  and  convenient 

to  the  messuage  from  the  river ;  but  that  ike 
defendant  fixed  barges,  pi:tafc&  and  logs  U 
wood  in  that  part  of  the  river   near  tbe 
suage,  and  kept  and  continued  tbe 
thereby  hindered  the  plaintiff   iroi 
the  free  use  of  the  river,  and  {laaaio^  in  bo*ts 
and  conveying  goods  to  and  from   tbe  nao- 
suage,  and  be  was  thereby  pot  to  exfiaise  in 
endeavoring  to  remove  the  obstruction^  aad 
was  obliged  to  convey  the  goods  in  a  Unt^a 
and   more  inconvenient  mote,    is    ^<H>d,  as 
sufficiently  showing  a  particular  injurj'  to  tlie 
individual.      Dobton  v.   BUiekmor^^    9    Q.  B, 
991  ;    11  Jur.  556;    16  L.  J.,  Q.  Bu    £aa.     Sl 
P.,  Boa  ▼.  Qrceeg,  5  M.  «&  O.  613  ;    6  Sct^ 
N.  R.  645  ;  1  D.  &  L.  61 ;  7  Jar.   95i  ;  13  I. 
J.,  0.  P.  251. 

A  declaration  stating  that  the  <3efeodaaa 
were  possessed  of  a  mooring  anchor,  which 
was  kept  by  them  fixed  in  a  known  part  of 
a  navigable  rive4  covered  by  ordinarj  tvies; 
that  the  anchor  had  become  removed  ista 
and  remained  in  another  part  of    tlte  rivfr 
covered    by    ordinary  tides    not   ind letted, 
whereof  the  defendants  had  notice;  altJioi^ 
tiiey  had  the  means  and  power  of    refi^is^ 
and  securing  the  anchor  and  indicating  it, 
they  neglected  so  to  do;  whereby  the  plsiai- 
iff's  vessel,  while  sailing  in  a  part  of    tii§ 
river  ordinarily  used  by  ships,  ran  foul  of  and 
struck  against  the  anchor,  and  was  tbcrefay 
damaged,  is  bad,  for  not  showing  that  di 
defendants  were  privy  to  the  removal  of  the 
anchor,  nr  that  it  was  their  duty  to  refix  it 
and  indicate  it.     Hanooek  v.  Torkf  Nmteattk 
and  Berwick  HaihMty  Compan^^  10  C.  B.  S4& 

A  declaration  stated  that  there  was  a  pobtie 
navigable  river,  called  the  Ouse,  the  watcnol 
whidi  of  right  flowed  along  the  east  aad 
west  sides  of  a  certain  island,  without  any 
obstruction  to  the  navigation  thereof;  that 
the  plaintiff  was  possussed  of  luirges  navigat- 
ing it,  and  along  the  river  to  the  east  of  the 
island;  yet  the  defendants  wrongfully  and 
injuriously  put  earth  into  the  bed  of  ths 
river  to  the  east  of  the  island,  and  filled  up 
the  ancient  channel,  and  penned  up  tlis 
water,  and  prevented  it  from  flowing  in  its 
usual  channel,  whereby  the  plaintiff  was 
prevented  from  navigating  his  barges  in  tlie 
ancient'  course.  Plea,  that  the  defendants 
were  a  railway  company  incorporated  by  an 
act  embodying  the  Lona  and  Railway  Claoses 
Acts,  1845.  That  by  the  special  act  it  was 
enaoteil,  that,  subject  to  the  provisions  of 
that  act  and  of  the  incor|>orated  actSy  it 
should  be  lawful  for  the  defendants  to  make 
and  maintain  the  railway  in  the  liue  and  oo 
the  land  delineated  and  described  in  tbe 
plans  and  books  of  reference.  That  the  part 
of  tho  bed  of  the  river  was  in  the  line  and 
among  lands  so  delineated  and  described, 
whereupon  the  defendants,  for  the  purpose  of 
constructing  the  railway  under  the  powers  io 
the  acts,  entered  on  the  part  of  the  bed  d 
the  river,  and  made  part  of  the  railway  there- 
on, and  committed  the  grievaucesy  the  saoM 
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befng  Deceasary  for  making  the  railway. 
On  the  trial,  the  allegations 'in  the  {>l<ja  were 
proved  as  Inid ;  but  the  defendants  gave  no 
evidence  of  the  preliminary  steps  haviug  been 
taken,  which  would  have  been  necessary 
under  the  acts  if  they  had  sought  to  have  the 
ownership  ot  the  locus  in  quo  vested  in  them 
as  purchasers  under  the  acts: — Held,  first, 
that  as  the  declaration  did  not  claim  for  the 
phuntiff  any  interest  in  the  soil,  but  merely  a 
public  right  of  way,  the  question  of  owner- 
ship was  irrelevant,  and  it  was  not  necessary 
for  the  defendants  either  to  allepre  or  prove 
that  such  preliminary  steps  had  been  taken. 
Abraham  v.  Great  N&rthe^n  Railway  Company^ 
16  Q.  B.  586;  15  Jur.  855:  20  L.  J.,  Q.  B. 
822. 

Held,  secondly,  that  the  first  clause  of  s. 
16  of  the  Railway  Clauses  Act  (as  to  works 
to  bo  executed  by  the  company),  empowers 
companies  to  execute  such  works  in  navigable 
rivers,  and  is  not,  by  the  second  clause  of 
that  section,  restricted  to  works  in  rivers  not 
navigable.     Ih. 

Held,  thirdly,  that  although  the  proviso  at 
the  end  of  s.  16  requires  that,  in  the  exercise 
of  the  powers,  the  company  ''shall  do  ns 
little  damage  as  can  be,"  the  plea,  which  did 
not  allege  tbac  the  company  hod  done  as 
little  damage  as  could  be,  was  not  bad  for 
that  omission,     lb. 

Action  for  navigating  a  vessel  in  the 
Thames  in  so  negligent  and  unskillful  a  man- 
ner that  she  struck  against  and  damaged  a 
wharf  and  jetty.  A  plea,  that  the  wharf  and 
jetty  were  constructed  within  the  flow  of  the 
tide,  and  below  low-water  mark,  and  ob- 
structed part  of  the  bed  and  course  of  the 
river,  which  was  a  public  navigable  river  and 
highway  for  all  the  qneen*s  subjects,  with 
vessels,  to  navigate  over  and  along  at  all 
timcH,  at  their  free  will:  and  that  the  wharf 
and  jetty  had  been  constructed,  and  wronff- 
fully  obstructed  the  liege  subjects  from  navi- 
gating in,  over  or  along  the  part  of  the  bed 
and  course  of  the  river  with  vessels,  to  the 
common  nuisance  of  the  liege  subjects ;  and 
that  they  could  not  navigate  in,  over  or  along 
the  part  of  the  bed  and  course  of  the  river, 
unless  the  wharf  and  jetty  were  damaged: 
that  the  plaintiff  had  notice  of  the  premises, 
and  willfully  continued  the  nuisance;  that 
the  defendant  *Miad  occasion  to  pass  with  the 
vessel  over  that  part  of  the  bed  and  course  of 
the  river,  and  in  so  passing  did  the  damage 
mentioned,  and  that  he  navigated  the  vessel 
with  all  the  skill  and  care  which  would  have 
been  due  and  proper  had  not  that  part  of  the 
bed  and  course  of  the  river  been  obstructed, 
and  that  he  did  no  unnecessary  damage :" — 
Held,  after  verdict  for  the  defendant,  that 
the  plea  was  proved,  though  the  nuisance  did 
not  ro:ich  low-water  mark,  and  there  was  no 
evidence  that  the  plaintiff  constructed  the 
nuisance,  and  the  defendant  did  not  disprove 
negligence;  but  that  the  plea  was  bad  for  not 
altegmg  either  a  necessity  to  navigate  the  ves- 
sel over  that  part  of  the  river  where  the  nuis- 
ance was,  or  that  the  defendant's  right  course 


was  over  that  part  of  the  river,  and  that  it 
would  have  been  inconvenient  and  difficult  to 
have  taken  any  other  course  by  which  the 
nuisance  might  have  been  avoided.  Dimes  v. 
PHley,  15  Q.  B.  276;  14  Jur.  1132;  19  L.  J., 
Q.  B.  449. 

A.,  being  the  owner  of  lapd  adjoining  a 
navigable  lake,  the  bed  of  which  was  the 
soil  and  freehold  of  the  plaintiff,  granted  to 
the  defendants  a  right  of  way,  and  made  a 
pier,  part  of  which  was  upon  his  own  land, 
and  part  upon  the  bed  of  the  lake.  He  then 
leased  the  pier  and  the  land  belonging  to 
him  to  a  steamboat  comp^iny,  who  used  the 
pier  for  the  purpose  of  landing  and  embark- 
mg  passengers.  If  the  pier  had  not  been 
built  on  the  bed  of  the  lake,  they  might  have 
brought  their  steamboats  sufficiently  near  to 
be  able  to  laud  their  pa^stsengers  by  means  of 
a  temporary  stage,  reaching  from  their  boats 
to  the  land  so  leased  totliem,  and  upon  which 
part  of  the  pier  was  built.  The  public  had  a 
right  to  navigate  the  lake,  and  the  plaintiff 
had  not  removed  the  pier,  although  it  had 
b%en  erected  without  his  consent  and  against 
his  will: — Held,  that  he  could  not  maintain 
an  action  against  the  defendants  for  using  the 
pier  as  above  stated,  inasmuch  as  while  ho 
allowed  it  to  remain,  it  was  an  obstruction  to 
their  right  to  navigate  the  lake,  and  to  land 
and  embark  their  passengers  at  that  place. 
Maraliall  v.  VlUswater  Steam  Navigation  Com^ 
paiiy,  41  L.  J.,  Q.  B.  41;  7 L.  R,  Q.  B.  166; 
25  L.  T.,  N.  S.  793. 

laiability  to  indietmant  and  ponlahment]— - 

[By  24  &  25  Victt.  c.  97,  s.  30,  toh^moeoer  shall 
unlawfully  and  maliciously  break  down,  or  cut 
down^  or  otherwise  damoffo  or  destroy  any  sea 
bank  or  sea  wall^  *ir  the  bank^  dam^  or  wall  of  or 
belonging  to  any  rif>€r,  eawil,  drain^  reservoir^ 
pool^  or  fnarshf  wfureby  any  land  or  building  shM 
be^  or  shall  lie  in  danger  of  being,  oterflowed  or 
damaged,  or  shall  unlawfully  and  malieioiuly 
throw,  break,  or  eut  dawn,  Uvel,  undermine,  or 
otherwise  destroy  any  quay,  wharf,  jetty,  lock, 
sluice,  floodgate,  weir,  tunnel,  towing-pcOh, 
drain,  water-course,  or  other  work  belonging  to 
any  port,  harbor,  dock,  or  reserwnr,  or  on  or 
belonging  to  any  navigable  river  or  canal,  shaU 
be  guilty  of  felony.  (Former  provision,  7  A  8 
Geo.  4,  c.  80,  s.  12.) 

By  8.  81,  whosoever  shall  unlawfully  and 
mfdieioiisly  eut  off,  draw  up,  or  remove  any 
piles,  chalk,  or  otlier  materials  fixed  in  the 
ground,  and  used  for  securing  any  sea  bank,  or 
sea  wall,  or  the  bank,  dam,  or  waU  of  any  river, 
canal,  drain,  aqueduct,  marsh,  reservoir,  pool, 
port,  Tiarbor,  dock,  quay,  wJiarf,  jetty,  or  lock,  or 
shall  unlawfully  and  maliciously  open  or  draw 
up  any  floodgate  or  sluice,  or  do  any  other 
injury  or  mischief  to  any  navigable  river  or 
canal,  with  ititent  and  so  as  thereby  to  obstruct 
or  prevent  the  carrying  on,  completing,  or 
maintaining  the  navigation  thereof,  tJuUl  be 
guilty  of  felony. 

By  s.  33,  whosoever  shdU  unlawfully  and 
malicUmsly  puU  or  throw  down  or  in  anywise 
destroy  any  bridge  {whether  over  awy  stream  qf 
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water  or  not),  or  any  viaduct  or  aqueduct^  over 
or  tinder  which  bridge^  viaduct  or  aqueduct  any 
highway^  railway  or  canal  shall  pass^  or  do  any 
injury  with  intent  and  so  as  thereby  to  render 
iuch  bridge,  viaduct  or  aqueduct,  or  the  highway^ 
raiiwoy  or  canal  passing  over  or  under  tlie  satne^ 
or  uny  jxirt  thereof,  dangerous  or  impasaabUy 
shall  be  guilty  'f  felony.] 

The  19  Geo.  2,  c.  22,  8.  1,  which  imposed  a 
penalty  for  the  offense  of  throwinpr  ballast 
into  navigable  rivers,  is  repealed  impliedly  by 
54  Geo.  3,  c.  159.  s.  11,  which  proviiles  a 
different  punishment  for  the  same  offense, 
and  prescribes  a  different  mode  of  procedure. 
Mitchell  V.  Brown,  1  El  &  El.  267;  28  L.  J., 
M.  C.  53;  5  Jur.,  N.  S.  707. 

On  indictment  for  nuis:ince  to  a  cannl  estab- 
lished by  act  of  parliament,  it  appeared  that 
the  canal  was  carried  acrons  a  river  and  the 
adjoining  vullcy  by  means  of  au  aqueduct  and 
embankment,  in  which  were  several  arches 
and  culverts;  that  a  brook  fell  into  the  river 
above  its  point  of  intersectitm  with  the  canal; 
and  that  in  times  of  flood  the  water  which 
was  then  penned  back  into  the  brook  over- 
flowed its  banks,  and  was  carried  by  the 
natural  level  of  the  country  to  the  arches, 
and  through  them  to  the  river,  doing,  how- 
ever, much  mischief  to  the  lands  over  which  it 
passed;  that,  except  for  tiie  nuisance  after 
mentioned,  the  aqueduct  would  be  suffi- 
ciently wide  for  the  passage  of  the  river  at 
all  times,  but  those  of  high  flood,  notwith- 
standing the  improved  drainage  of  the 
country,  which  had  increased  the  body  of 
water;  that  the  occupiers  of  lands  adjoining 
the  river  and  brook,  had,  for  the  protection 
of  their  lands,  subsequently  to  the  making  of 
the  canal,  aqueduct,  and  embankment, 
erected  or  heiglitened  artificial  banks  called 
fenders  on  their  properties,  so  as  to  prevent 
the  flood-water  from  escaping  as  above 
mentioned;  and  that  the  water  had  conse- 
quently in  time  of  flood  come  down  in  so 
large  a  body  against  the  aqueduct  and  canal 
banks  as  to  endanger  them  and  obstruct  the 
navigation ;  that  the  fenders  were  not  unnec- 
essarily high,  and  that  if  they  were  reduced 
many  hundred  acres  of  land  would  again  be 
exposed  to  inundation: — Held,  that  the  oc- 
cupiers were  not  justified  in  altering,  for  their 
own  benefit,  the  course  in  which  the  flood- 
water  bad  been  accustomed  to  run,  and  con- 
sequently they  were  indictable.  Eex  v.  Trqf- 
ford,  1  B.  &  Ad.  874.  See  &  (7.,  in  error,  1 
M.  &  Scott,  401;  2  C.  &  J.  265;  8  Bing.  204. 

An  indictment  does  not  lie  against  the 
owner  of  a  vessel,  sunk  by  accident  or  mis- 
fortune in  a  navigable  river,  for  not  removing 
it     /to  V.  WoUs,  2  Esp.  675— Keuyon. 

The  erection  of  any  building  in  a  port  or  a 
navigable  river,  which  of  itself  is  such  a 
hindrance  to  the  navigation  as  to  amount  to  a 
nuisaucc,  is  an  indictable  misdemeanor,  al- 
though such  building  is  productive  of  col- 
lateral benefit,  sufficient,  in  the  opinion  of 
the  jury,  to  counterbalance  the  injury  done 
to  the  navigation.  Rez  v.  Ward,  6  N.  &  M. 
88;  4  A.  &  E.  884;  1  H.  &  W.  708. 


On   an  indictment  fnr    m  noisaoce.  it 
proved  that  the  wharf  (tfie    nuisance 
plained   of)  was  erected  over  a  part  of  tte 
river  between   high  and     lotr -water    omt, 
where  boats  were  use<l  before  to  pass.    Ai^ 
for  the  defendant,  it  was    shown    that  tie 
wharf  was  a  convenience  to   the    paolic,  laai- 
rouch  as  boats  of  hesivy  burden  could  cometa 
unload  at  the  wharf,  which,  before  tlie  boM- 
ing  of  the  wharf,  anchored  In    the   middle  cf 
the  river;  and  that  the  channel   of  the  ttvet 
was  by  this  convenience  kept   clear: — flefe^ 
that  the  question  for  the  jury    was,  vbetiier 
the  wharf  occasioned  any  hindrance  to  t^ 
navigation  of  the  river  by  vessels  cf  any  de- 
scription, and  not  whether    the  er^sting  d 
the  wharf  had  caused  a  benefit  to  the  mj» 
igation  in   general.     Beg,  r.    HoMdaXL^  to. 
&  M.  496— Wightman. 

If  ])roperty  (as  oysters)  is     placed  in  the 
channel  of  a  public  uavigtiblc   river,  so  as  ts 
create  a  public  nuisance,  a  {lerson  naviga&ag 
is  not  justified  in  damaging  such  propertf  bj 
running  his  vessel  asrainst  it,  if  he  liasrooatB 
pass   without  so  doing;    for   an    individoai 
cannot  abate  a  nuisance  if  he  is  not  othervm 
injured  by  it  than  as  one  of  the  public    Cd- 
Chester  {Maytr,  dbc.)  v.  Brooke^  7  Q.  B.  ^S&;  9 
Jur.  1090;  15  L.  J.,  Q.  B.  59. 

The  defendants,  who  were  ownert  of  Ibe 
soil  adjoining  a  harbor,  were  indicted  fori 
nuisance  in  erecting  planks  in  it;  a  special 
verdict  was  found,  but  it  did  not  distindlj 
appear  by  the  verdict  whether  the  ervctm 
was  in  the  harbor  or  not.     The  verdict  foaod, 
that,  by  the  defendants^  works,  thcharinirwts 
in  some  extreme  cases  rendered  less  secoR. 
Assuming    the    erection    to    have    been  ia 
the    harbor: — Held,    that    conccqueaccs  » 
slight,  resulting  from  the  acts  of  the  defend- 
ants, did  not  amount  to  a  nuisance.    Rat  t. 
Tindall,  1  N.  &  P.  719;  C  A.  &  £.  143. 

By  a  statute  reciting  that  the  river  Witliaa 
was  formerly  navigable  for  lighters,  boats, &c 
from  Lincoln  to  the  sea,  and  that,  by  sad md 
silt  brought  in  by  the  tide,  the  otttfall  bad 
been  greatly  obstructed,  and  was  in  a  gnat 
measure  stopped  up,  whereby  trade  and  con- 
mcrco  had  decayed,  powers  were  given  U 
commissioners  for  the  pur|>ose  of  restorii^ 
the  navigration;  tliey  were  authorized,  in 
order  for  the  carrying  on  and  effecting  the 
navigation,  to  make  a  new  cut  through  ludf 
adjoining  the  river  (not  vested  in  the  coift* 
missioners),  and  the  navigation  so  made  wu 
to  be  open  to  all  subjects  of  tlie  realm  ps/'flff 
tolls.  The  commissioners  were  also  empow- 
ered, under  certain  regulations,  to  build 
bridges.  The  cut  was  made,  and  a  more  direct 
channel  thereby  created,  through  wliicli  the 
waters  of  the  Witham  passed  to  the  sea.  A 
company,  in  whom  the  |)ower8  of  the  com- 
missioners afterwards  became  vested  bj  stit- 
ute,  built  a  bridge  not  according  to  tl)^ 
regulations,  and  occupying  to  some  cxteotthe 
bed  of  the  new  cut.  On  an  indictment  ag&iost 
them  for  a  nuisance  to  the  river  as  a  pot''^ 
highway,  the  jury  found  specially  that  lli« 
company  was  guilty  of  building  the  bridge^ 
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but  that  it  did  not  obstruct  the  navigation : 
— Ileiij,  tirst,  tliat  the  cut  was  a  public  navi- 
gable river,  the  obstruction  of  which  was  an 
indictable  offense.  Iteg.  v.  DetUy  .10  Q.  B. 
1023;  19  L.  J.,Q.  B.  501;  4  Clx  C.  C.  211. 

Ilcldf  secondly,  timt  building  a  bridge 
partly  in  the  bed  uf  a  navigable  river  is  not 
necessarily  a  nuisance;  that  the  question, 
whether  in  fact  it  is  so  or  not  in  a  particular 
instance,  is  for  a  jury;  and  that  the  verdict 
negativing  nctnai  obstruction  was  in  effect  an 
acquittal.     Ih, 

Tiie  judge,  on  the  trial  of  an  indictment 
for  obstructing  the  navigation  of  the  Mcnai 
Straits  by  erecting  a  wall,  asked  the  jury 
wliethcr  they  thouglit  the  erection  proved  '*  a 
material  nuisance,  "  in  which  case  they  were 
to  find  a  verdict  of  guilty;  but  told  them 
that  if  they  thought  the  nuisance  was  so 
slight,  rare,  and  uncertain,  that  the  defend- 
ant ought  not  to  be  made  criminally  liable 
for  it,  they  were  to  acquit  him;  and  on  the 
jury  saying  that  they  considered  the  erection, 
'*  although  a  nuisance,  was  not  sutticicntly  so 
as  to  render  the  defendant  criminally  liablc,^^ 
he  directed  nn  acqnittal: — Held,  per  Coleridge 
and  Crompton,  JJ.,  and  semble,  per  Lord 
Campbell,  C.  J.,  that  the  charge  was  to  be 
understood  as  meaning,  not  that  a  party  may 
legally  commit  a  small  nuisance,  but  that  an 
obstruction  might  be  so  insignificant  as  not 
to  constitute  a  nuisance:  and  that  the  jury 
must  be  understood  as  finding  that  the 
obstruction  in  question  was  so  insignificant, 
and  that  therefore  there  was  not  a  misdirec- 
tion warranting  a  new  trial,  lieg.  v.  Hussein 
a  El.  &BI.  942;  ISJur.  1022;  23  L,  J.,  M. 
C.  173. 

Persons  indictable.] —The  workmen  of  a 
colliery  owner,  in  working  the  colliery, 
stacked  the  refuse  in  such  a  manner  that  it  fell 
into  a  navigable  river,  and  caused  an  obstruc- 
tion therein.  The  owner  was  indicted  for  a 
nuisance  in  cansingsuch  obstruction: — Held, 
that  not  having  personally  superintended  the 
Wiirks,  and  having  given  express  orders  to  the 
workmen  that  the  refuse  should  be  deposited 
in  a  particular  place  where  it  would  not  do 
any  harm,  and  should  not  bo  thrown  into  the 
river,  did  not  relieve  him  from  liability  upon 
the  indictment.  lieg.  v.  Stephens^  1  L.  R.,  Q. 
B.  702;  12  Jur.,  N.  S.  961;  85  L.  J.,  Q.  B. 
251;  14  W.  R.  859;  7  B.  &S.  710;  14  L.  T., 
N.  8.  693. 

OoDTiotions  by  Justices.] — By  an  act,  if 
any  person  shall  build,  erect,  or  place  any 
building  or  erection  within  fifteen  feet  of  the 
center  of  the  bed  of  the  stream  of  a  river,  he 
shall  be  summoned  before  justices,  who  may 
order  the  removal  of  the  obstruction,  and 
impose  a  pi^nalty  upon  the  offender.  A  flood 
washed  a  way  the  bed  of  the  river,  and  B., 
who  had  mills  or  works  adjoining,  and  was 
owner  of  the  land  on  both  sides  of  the  stream, 
restored  the  bed  to  its  original  level  by  lay- 
ing hirgo  stones  across,  side  by  side,  without 
any  cement  or  other  fastening: — Held,  ^lut 
thfis  was  not  a  building  or  an  erection,  and 
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therefore  that  the  justices  were  justified  in 
declining  to  ronvict.  Colbran  v.  BameSf  11 
C.  B.,  N.  S.  240. 

8.  was  convicted  upon  an  information  laid 
under  14  Geo.  3,  c.  90,  which  was  one  of 
several  acts  passed  to  improve  the  navigation 
of  the  rivers  Aire  and  C.-ildcr.  By  s.  97, 
any  persim  who  willfully  throws  nny  ballast, 
&c.,  into  any  part  of  tiiese  rivers,  or  of  any 
watercourses  thereunto  beloni;ing,  is  liable  to 
a  penalty.  8.  carried  on  the  business  of  a 
tanner,  and  it  was  proved  that  on  a  certain 
day  a  quantity  of  rubbish  w:is  discharged  by 
him  into  a  beck,  adjoining  the  premises,  at  a 
point  about  four  miles  from  tlie  river  Aire, 
into  which  it  flows  at  a  place  where  that  river 
is  navigable: — Held,  that  the  conviction  was 
wrong,  inasmuch  as  the  words  **  watercourses 
thereunto  belonging"  did  not  include  tribu- 
tary streams,  unless  they  formed  part  of 
the  navigation.  Smith  v.  Barnham,  34  L. 
T.,  N.  8.  744-D.  C.  A. 

Semble,  that  the  section  points  to  a  know- 
ingly willful  act  on  the  part  of  the  doer,  and, 
as  8.  merely  exercised  a  supposed  right,  there 
was  no  willful  throwing  in  of  rubbish  at  all 
within  the  meaning  of  the  section.     lb. 

As  to  obstruction  of  or  interference  with 
canal  navigation — sec  this  title,  II.,  8. 

3.  Tolls, 

Right  to,  and  amount  of  tolls.] — By  an  act 
for  making  and  keeping  a  river  navigable  it 
was  enacted,  that  certnin  ])ei*sons  therein 
mentioned  should  be  conservators,  and  that, 
for  reimbursing  them  what  should  be  laid 
out  for  the  purposes  of  the  act,  with  62.  per 
cent,  interest  until  they  had  been  paid  the 
pr:ncii)al  and  interest  of  what  they  had  dis- 
bursed or  should  thereafter  disburse,  every 
vessel  navigating  the  river  should  pay  to  the 
conservators  certain  tolls,  namely,  a  sum  not 
exceeding  id.  for  every  weigh  of  coals;  and 
that,  in  default  of  payment  of  such  sums,  it 
should  be  Lawful  to  detain  the  vessel,  and 
that,  after  the  conservators  should  be  fully 
reimbursed,  certain  less  tolls,  that  is,  the  sum 
of  Id.  for  every  weigh  of  coals,  should  be 
paid,  and  no  more.  By  a  subsequent  act,  re- 
citing that  it  was  necessary  to  erect  a  lock 
on  a  certain  part  of  the  river,  it  was  enacted, 
**  that,  from  and  after  the  building  of  the 
lock,  an  additional  toll  should  be  collected, 
and  paid  to  the  conservators  at  the  lock,  viz., 
the  sum  of  Is.  over  and  above  the  sum  of  id, 
for  every  weigh  of  coals  granted  by  the  for- 
mer statute;"  and  the  same  remedy  was  given 
for  non  payment: — Held,  that  as  the  two  acts 
weve  in  pari  materid,  (he  clause  giving  the 
additional  toll,  in  the  second  act,  was  to  bo 
construed  with  reference  to  that  giving  toll 
in  the  first  act;  and  that,  so  construing  it, 
the  true  meaning  was,  that  until  the  conser- 
vators were  fully  reimbursed,  they  were  uot 
at  liberty  to  take  a  less  toll  than  that 
specified  in  the  last- mentioned  statute.  lias 
V.  Tone  Conservators^  1  B.  &  Ad.  501. 
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Where  rates  and  duties  were  imposed  on 
coals,  landed  within  a  certain  district,  to  be 
paid  to  commissioners  therein  named,  and  the 
commissioners  were  empowered  to  sue  in  the 
name  of  their  clerk  for  the  time  being  for 
*'  any  penal tr  or  sum  of  money  due  or  pay- 
able by  virtue  of  the  net :" — Held,  that  an  ac- 
tion might  be  brought  in  the  name  of  the 
clerk  for  arrears  of  rates  and  duties;  although, 
by  another  clause,  a  power  was  given  of  de- 
taining and  selling  the  vessel  niid  goods  in 
case  of  neglect  or  refusal  to  pay  the  rates  and 
duties.  The  act  directed,  that  any  surplus  of 
rates  remaining  in  the  hands  of  the  commis- 
sioners should  be  annually  invested  in  the 
funds  until  it  should  amount  to  3, 0002.,  and 
that  after  that  sum  should  be  invested  they 
should  reduce  the  rates,  so  as  they  should  not^ 
together  with  the  dividends  of  the  8,0002., 
exceed  the  charges  annually  expended  in 
carrying  the  act  into  execution : — Held,  that 
the  commissioners  had  impliedly  a  power, 
after  so  reducing  the  rates,  also  to  raise  them 
again  in  case  of  necessity.  Ooody  v.  Penny,  9 
M.  A  W.  687. 

Held,  also,  that  after  the  passing  of  the 
Weights  and  Measures  Act,  5  &  0  Will.  4,  c. 
03,  the  commissioners  had  power  to  levy  the 
rates  by  the  ton  (they  having  been  previously 
levied  by  the  chaldron),  without  first  apply- 
ing to  the  sessions  for  an  inquisition  under  s. 
14.     Ih, 

A  local  act  imposed  the  following  duties 
on  articles  carried  on  a  navigable  river: — 
*'  For  every  tcm  of  coals,  cinder,  lime  and 
lime-stone,  gravel  and  manure,  the  sum  of 
Ad, ;  and  for  every  ton  of  butter  or  other 
goods,  wares,  merchandise  and  commodities, 
the  sum  of  id,  :^*— Held,  that  stone  sleepers 
of  a  like  size  and  shape,  intended  for  a  rail- 
way, were  on?y  liable  to  the  duty  of  Ad,  a 
ton.  FUher  v  J><?,  1  A.  &  H.  11;  4  P.  &  D. 
447;  12  A.  &  B.  0^2. 

A  navigation  act  gave  a  toll  of  Id,  per  ton 
on  '*  stone,  pebbles,  sand,  clay,  manure,  lime- 
stone," and  of  8^.  per  ton  on  "other  goods, 
wares  and  merchandise  "  not  before  men- 
tioned:— Held,  that  coprolites,  which  are 
fossil  substances  generally  supposed  to  be 
the  dung  of  animals,  and  which  produce, 
when  mixed  with  acid,  sixty  per  cent,  of 
phosphate  of  lime  and  forty  per  cent,  refuse, 
and  are  then  used  as  manure,  were  not  stone 
or  manure  within  the  act,  but  came  within 
the  class  of  goods,  wares  and  merchandise. 
DoKb  V.  Moore^  9  L.  T.,  N.  8.   381— Q.  D. 

Bxtingnishment.] — To  an  action  on  a  bond, 
the  condition  •f  which  bound  the  corporation 
of  London  to  pay  an  annuity  out  of  tolls 
collected  on  the  Thames,  a  plea  that  the 
Thames  Conservancy  Act  had  transferred  all 
control  of  the  tolls  to  a  corporation  called 
the  ocnservatora  of  the  River  Thames,  is  a 
ffood  plea,  as  the  performance  of  the  con- 
dition had  become  impossible  by  the  act  of 
law.  Brown  v.  I/>ndon  {Mayor,  <foj.),  »  0.  B., 
N.  S.  720;  7  Jur.,  N.  8.  755;  80  L.  J.,  C.  P. 
225;  9  W.  R.  836;  8  L.  T.,  N.  8.  813;  af- 


firmed on  appeal.  18  C.  R.,  K.  8.  828;  8JwJ 
K.  8.  1103;  81  L.  J.,  C.  I>.   280;  10  W.  "^ 
522— Exch.  Cham. 


As  to  tolls  upon  canals.- 
4;  in  general, — see  Tolls. 

n.  Caivals. 


this  title,  E, 


OrygjsiM^tM,  Ji^ 


1.   Canal  Companies;  their 
gulation  and  Powerty 


SUtutes.]— [8  A  9  Vict    c    28, 
canal  companies  and  eommitsioner*  of 
rivers  to  vary  their  tdU,  rates    and  dldrpw  a 
different  parts  of  their  nntigation^ 

8  &  9  Vict.  c.  42,  enaHes  canal  eompaia 
to  became  carriers  of  goods  Mpon  their  maU; 
and  10  &  11  Vict.  c.  94,  amends  this  act  U 
enable  these  companies  to  borrow  mar*£y  4m  dor 
property. 

The  17  &  18  Vict.  c.  31,  regulates  tke  trA 
and  tolls  on  canals. 

As  to  the  rules  and  forms  of  proeeeiiMf 
against  canal  companies  tidlating  the  prommta 
of  this  enactment  in  regard  to  t raffle  arraa^ 
ments  with  tJte  pithlic,  see  liof^.  Oen,^  C,  P^ 
n.  r.  18  Vict,,  15  C,B,  473-476,  aui  uOs 
Catirier. 

40  &  41  Vict.  c.  CO  (The  Canal  Boats  Act, 
1877),  provides  for  the  registration  of 
boats  used  as  diceUing-houses.] 


'Limitation  and  duration  of  powmn-J^Ai 
act  of  the  51  Geo.  8,  for  making  the  Bridge- 
water  and  T:iunton  canal,  after  reciting  tint 
the  making  of  that  canal  would  be  rery  pre- 
judicial to  the  tolls  authorized  to  be  levied 
and    collected    from    the  Tone    navigatioa, 
authorized  and  required  the  canal  compaaj 
within  three  calendar  months  to  contract  ud 
agree  with  the  con8ei*vators  of  the  river  Toae 
navigation  and  other  persons,  proprietors  of 
shares  or  parts  of  shares,  or  otherwise  inter- 
ested  therein,  for  the  absolute  purcbw  o! 
their  several  and  respective  estates,  rights  tnd 
interests  in  and  t-o  the  same;  and  also  to  ooo- 
tract  and   agree  with  the  overseers  of  the 
poor  for  the  time  being  of  the  town  of  Twni- 
ton,  and  the  several  parishes  of  Tannton,  St 
Mary  Miigdalcn  and  Taunton  St.  James,  for 
the  ahsolute  purchase  of  certain  respectiTe  es- 
tates, rights  and  interests  of  the  town  sod 
parishes  under  and  by  virtue  of  the  tlierein- 
recited  acts.     This  act  was  repealed  by  th«  5 
Geo.  4:— Held,  by  B>iyley  and  Littledale,  JJr 
that    the    words    *' within     three    caleirfir 
months "  applied  to  both   branches  of  the 
clause,  and  that  the  canal  company,  tbaff- 
fore,  was  bound  to  have  contracted  irithin 
that  period  with  the  overseers  of  the  ptfisbes 
of  Taunton ;  and  not  having  done  so,  ii^l 
could   not  nfterwartls  com|)el  them  to  sell 
their  interest:  and  by  Piirke,  J.,  that  irhetber 
the  right  to  purchase  that  interest  was  limited 
to  three  months  or  not,  at  all  events  it  ^^ 
gone  when  the  51  Geo.  8  was  repealed.   Tmi 
V.  Ash  (Conservators),  10  B.  db  C.  849. 

By  a  canal  act,  a  comnany  was  restricted 
from  any  alterations  of  taeir  canal  after  tii^ 
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cpimtlon  of  two  ycnrs.  By  the  same  act. 
proprii  tor  of  a  mill  near  the  lower  part  of 
ic    canuU     wsis  entitled   to   all  the  surplus 

rater   of   it: Held,    that   the  erection   of  a 

icam-en^inc    after  the  two  years,   to  pump 

vater  into    tlie  upper  part  of  the  canal,  by 

.vbich  the    carrying  power  of  the  canal  was 

.ucreasecly  and  the  surplus  water  diminished 

by  the    enlarged  trade,  was  an  injury  to  the 

mill- owner,     for  which   he   was    entitled  to 

damages.        IBlahemore    v.    Glamorgan   Canal 

Comxhirty^    2   C,  M.  &R  133;   1  Gale,  78;  5 

Tyr.  603;   S.  C,  (in  error),  1  C.  &  F.   203;  5 

"BVigh,  N.  S.  547. 

The     statute  directed    that    a   mill-owner 
should  he  entitled  to  receivethe  surplus  water 
by  a   weir    above  a  certain  lock,  which  the 
company  was  bound  to  keep  water-tight: — 
Held,  that  it  was  to  be  inferred  that  the  com- 
pany should  not  have  the  right  of  passing  any 
water  through  the  lock,  though  necessary  to 
the  lower  part  of  the  canal,  except  that  which 
passed  when  barges  were  lowered  through  the 
lock       lb. 

A.  clause   in  a  second  act  relating  to  the 
same  canal,  declared  that  the  works  thereby 
authorized  should  be  completed  within  two 
years  from  the  time  of  its  passing,  and  thnt 
the  money  to  be  raised   by  it  should  not  be 
applied  to  defray  the  expenses  of  any  of  the 
works   not  made  within  that  time:~IIeld, 
that  this  clause  not  only  limited  the  applica- 
tion of   the  money  to  the  works  completed 
within  that  time,  but  that  no  works  siiould 
be  carried  on  adversely  to  the  interests  of  in- 
dividuals, after  the  expiration  of  two  years. 
Ih. 

If  an  net  is  obtained  by  a  company,  auth- 

oming  them  to  make  a  canal,  and  for  that 

purpose  to  take  certain  lands  specified  in  the 

act,  on  giving  compensation  to  the  owners  in 

the  manner  pointed  out,  but  the  act  contains 

no  limitation  of    time  within  which  those 

powers  are  to  be  exercised,  the  company  is 

eutitled  to  commence  those  works,  and  avail 

themselves  of  the  provisions  of  the  act  after 

any  lapse  of  time,   however  great;  and  the 

owner,  if  dissatisfied,  cannot  restrain,  and  has 

no  remedy  against  them  in  a  court  of  law. 

ThicJmesM  v.  Lancaster  Canal  Company^  4  31. 

&\V.  472;  8  Jiir.  11. 

A  local  act  empowered  certain  persons  to 

Taake  the  river  Kennct  navigable,  and  to  dig 

aud  cut  through  the  banks  of  the  river,  and 

to  erect  in   the  river,  and   upon  the  lands 

adjoining,  weirs,  pens,  dams,  &c.,  and  to  do 

all  matters  and  things  necessary  for  making 

attdmaintiiining  or  improving  the  navigation, 

tlic  aadertakers  first  giving  8atisfac^ion  to  the 

owners  of  such  lands,  weii-s,  &c.,  as  should 

be  digged,  cut  or  removed,  or  otherwise  made 

use  of,  as  the  commissioners  named  for  the 

purpose  should  direct,  incase  the  undertakers 

should  not  beforehand  have  agreed  with  the 

proprietors  of  such  lands  and  hereditaments 

concerning  the  same.     Commissionei's  were 

appointed  to  mediate  between  thcundertakera 

and  the  owners  of  lands  and  hereditaments 

inteudcd  to  be  made  use  of,  and  to  settle  sat- 
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isfaction  for  suen  portion  of  -the  lands  as' 
should  be  cut,  digged,  or  made  use  of;  and  a 
])rovision  was  ma«lc'  for  filling  up  vacancies  in 
the  body  of  the  commissioners.  If  any  |)er- 
son  should  sustain  damage  in  his  mills,  by 
the  owners  of  the  navigation  taking  away  or 
diverting  the  water,  or  any  similar  injury, 
the  commissioners  should,  by  a  jury  impan* 
eled  as  therein  directed,  assess  such  damage 
and  award  com |K*nsat ion  to  the  party  injured. 
The  proprietoi*s  of  the  navigation  obstructed 
the  water  flowing  to  a  mill  by  the  erection  of 
a  dam  under  the  powers  of  tho  act.  All  the 
commissioners  under  the  act  had  died,  and 
there  were  no  commiifisioners  in  existence  by 
whom  compensation  could  be  assessed: — 
Held,  by  Wightman,  J.,  Erie,  J.,  Cr(»mpton, 
J.,  that  the  powers  of  the  proprietors  to  raise 
weirs  for  the  necessary  purposes  of  the  navi- 
gation did  not  cease  by  reason  of  the  right  of 
the  mill-owner  to  recover  com})ensation  for 
consequential  damages  through  the  com- 
missioners being  lost;  and,  by  Lord  Campbell, 
C.  J.,  that  the  power  to  raise  the  weir  and  cut 
oft  the  water  flowing  to  the  mill,  could  only 
be  exercised  during  the  continuance  of  the 
body  of  commissioncrfi,  and  that  upon  their 
exkinotion  the  extraordinary  powers  of  the 
proprietors  ceased.  Kennet  and  Avon  Canal 
Navigation  v.  Witherington^  21  L.  J.,  Q.  B. 
410:  18Q.  B.  531. 

By  a  local  act,  persons  were  incorporated 
for  the  purj>ose  of  improving  the  navigation 
of  a  river;  and  they  were  empowered  to  take 
tolls  in  respect  of  tlie  transit  or  conveyance  of 
goods  thereon: — Held,  that,  in  the  absence 
of  any  express  enactment  on  the  subject  in  the 
act,  the  duties  of  the  company  were  confined 
to  matters  relating  to  the  navigation,  and  that 
they  were  not  liable  for  the  sewerage  of  the 
river,  as  to  clear  away  weeds,  which,  though 
injurious  to  the  adjoining  lands,  were  no  det- 
riment to  the  nnvigation.  Parrett  JSfcmgation 
Company  v.  liolfins,  U  llailw.  Cas.  383;  10  M. 
&  W.  593;  12  L.  J.,  Exch.  81. 

As  to  power  to  take  and  use  water,  acquire 
lands,  &c. — see  this  title,  II.,  2;  to  construct 
arid  operate  canals. — see  this  title,  II.,  3;  in 
resi)ect  of  tolls,— see  this  title,  11. ,  4. 

Shares.] — Shares  in  canal  companies  are  pure 
personalty.  Edwards  v.  Jlall^  G  De  G.,  M.  & 
G.  74;  1  Jur.,  N.  S.  1189;  25  L.  J.,  Chanc. 
82. 

A  mandamus  will  lie  against  a*  company  of 
proprietors  of  a  canal  navigation,  and  their 
clerk,  to  compel  them  to  make  an  entry  of  the 
probate  of  a  deceased  proprietor,  and  to  regis- 
ter the  name  and  plnce  of  abode  of  his  exec- 
utrix as  the  proprietor  of  one  share  in  the 
profits  of  the  navigation,  belonging  to  the  de- 
ceased at  the  time  of  his  death.  Jlorne,  ISz 
2)arte,  7  B.  &  C.  032;  8,  6\,  nom.  Rex  v.  Wor^ 
cester  Canal  Company^  1  M.  &  U.  520. 

By  a  navigation  act  it  was  enacted,  that  on 
a  certain  day  the  first  generiil  meeting  of  tho 
proprietors  should  be  hehl,  at  which  the  com- 
pany should  execute  a  deed  under  their  com- 
mon seal  for  each  distinct  share,  **  which  deed 
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should  lespcctively  vest  a  certain  sbara  in 
each  proprietor;"  the  plaintiff  declared  in  nn 
action  against  the  defendant,  for  not  com- 
pleting a  contract  for  the  purchase  of  some 
shares,  averring,  that,  on  a  day  prior  to  the 
first  general  meeting,  he  wiis  lawfully  entitled 
to  so  many  shares:— Hcld«  that  this  was  a  ma- 
terial averment,  and  the  ground  of  a  nonsuit, 
as  it  could  not  be  proved ;  though  there  was 
another  clause  in  the  act,  by  which  certain 
persons  by  name  (of  whom  the  plaintiff  was 
«ine)  were  made  a  corporation  for  the  purposes 
of  the  act:  and  the  money  to  be  subscribed 
was  to  be  divided  into  so  many  equal  shares, 
**  which  were  thereby  vested  in  the  person  so 
subscribing,"  «&c.  Latham  v.  Barbeit^  G  T.  R. 
67. 

A  canal  was  made  under  the  authority  of 
an  act;  the  lands  for  that  purpose  v/ere  pur- 
chased and  vested  in  a  corporation,  but  the 
shares  therein  were  to  be  deemed  personal 
estate,  and  transmissible  as  such,  and  were  to 
be  conveyed  by  bargain  and  sale: — Held,  that 
the  shales  did  not  bear  the  character  of  realty, 
so  as  to  make  a  bequest  of  them  specific. 
Robiruon  v.  Adduon,  2  Beav.  515. 

Aocounta  and  rates.]— By  an  act  for  making 
and  maintaining  a  canal,  power  was  given  to 
the  canal  company  to  make  all  sucii  works 
as  they  should  think  necessary  and  proper  for 
effecting,  completing,  maintaining,  improv- 
ing, and  using  the  canal,  and  other  works: 
and  the  company  was  required  to  lay  before 
the  sessions  an  account  of  the  sums  expended 
in  making  and  completing  the  canal,  up  to 
the  time  of  its  completion;  and  after  that, 
an  annual  account  of  the  rates  collected,  and 
of  the  charges  and  expenses  of  supporting, 
maintaining,  and  using  the  navigation  and  its 
works;  and  the  sessions  were  authorized,  in 
case  it  appeared  to  them  that  the  clear  profits 
czccedca  the  percentage  limited  by  the  act, 
on  the  sums  mentioned  in  the  first  account  to 
have  been  expended  by  the  company  (i.  e.,  in 
making  and  completing  the  canal  and  its 
works)  to  reduce  the  canal  rates: — Held,  that 
the  sessions,  even  after  the  period  fixed  for 
the  completion  of  the  canal,  and  after  the 
first  account    delivered  of  the    capital  cx- 

S ended  in  the  undertaking,  and  on  which  the 
ividends  were  to  be  calculated,  were  not 
authorized  to  reject  charges  and  expenses, 
stated  in  the  annual  account  of  disburse- 
ments, for  new  works,  such  as  a  reservoir 
and  a  steam-engine,  which  the  company 
deemed  necessary,  and  proved  to  have  been 
erected  for  the  support  and  improvement  of 
the  original  line  of  canal,  and  for  the  better 
supplymg  it  with  water  in  dry  0ea8onA.  Hex 
Y.  Glamorganshire  Canal  Company,  12  East, 
157. 

• 

By  an  act,  a  company  of  proprietors  was 
authorized  to  make  the  canal,  and  to  do  all 
other  acts  which  they  might  think  necessary 
and  convenient  for  the  making,  improviniy, 
and  using  the  canal;  and  the  profit  of  ths 
company  on  the  money  expended  in  making  I 
and  completing  the  navigation  was  not  to  ex-  I 


ceed  8Z.  per  cent,  per  a'lniim;  and  in  «der 
to  ascertain  the  dear  amount  of  thi:  proiisd 
the  navigtition,  the  compiiny  was  required  t» 
keep  an  account  of  the  money  laid  ooiii 
making  the  canal,  and  of  all  cIinri^Tesiocvned 
before  the  canal  was  completed,  and  also  to 
make  out  nn  annnal  account,  balanced  to  tbe 
20th  of  September,  of  tlic  rates  and  of  tbe 
charges  attending  the  supportin^^,  maiotua- 
ing,  and  using  the  said  navi«7ntion  ;  and  tiiex 
accounts  were  to  be  laid  l>efore  the  justices 
at  quarter  sessions,  and  they  iwrcre  to  re*iaee 
the  rates  whenever  the  clear  profits  of  ^ 
navigation  exceeded  8/.  \^r  ixnt,  upon  tbe 
money  laid  out:— Held,  that  the  cooipsaT 
was  authorized  to  widen  and  deepen  tix 
canal,  after  it  had  been  imvxs  completed  (tbai 
being  beneficial  to  the  public),  and  that  tbe 
charge  of  such  wi«lening  and  doepenii^sai 
a  charge  attendins:  the  usin^  of  the  coal 
Jiexv.  Glamorganshire  {Justices)^  7  B.  i&  C 
723. 

By  an  act  for  making  the  rirer  Tonenavigi- 
ble,  conservators  were  appointed,  and  it  vai 
enacted  that  the  accounts  of  the  conseratoo 
should  be  made  up  to  the  24th  of  Jane  y^j, 
and  the  accounts  so  made  up,  and  voocheif 
for  the  same,  should  be  brought  before  the 
bishop  of  Bath  and  Wells,  or  any  five  of  tte 
justices  without  the  bishop,  between  the  &st 
day  of  August  and  the  then   next  gtnenl 
sessions  of  tho])eace  to  be  held  for  the  coontj 
of  Somerset,   at  a  place  appointed  by  tk 
bishop,  or  by  any  five  of  the  justices  with<»t 
the  bishop,  then  and  there  to  be  examined, 
stated,    and    corrected;    and    the   accocmU, 
whether  or  not  the  same  should  hare  bees 
examined   and  corrected  by  the  bisliopaiHi 
justices,  were  to  be  brought  before  the  bishop 
and  justices,  or  any  five  of  the  justices  in  tte 
absence  of  the  bishop,  at  the  opening  of  tie 
court  of  the  next  quarter  sessions  to  beheld 
after  the  first  day  of  August  yearly;  and  the 
bishop  and  justices  at  the  sessions,  otwijS^ 
of  the  justices  in  the  absence  of  the  bishop, 
were   required  to  examine,  state,  and  allow 
the  accounts  of  the  conservators,  and  tiai 
allowance  was  to  bo  final  and  conclasive:— 
Held,  that  the  bishop  and  justices  were  bou&d 
to  examine,  state,  and  allow  the  accoan^  it 
the  first  sessions,  and   had  no  authority  to 
adjourn  the  examinaiion    to    a  8nbsc<)QeDt 
session.       Bridgewater    Canal    Compuny  ▼• 
Bluet,  10  B.  &  C.  803. 

2.   Taking  and  Using  Water  and  Ao^ivk^M 
Lands;  Compensation  to  and   Other 
Bights  of  Owners    of   Prupertif 
l^aJcen  or  Injured. 

Rights  and  privileges  of  taking  and  nnof 
water.] —By  8  Qeo.  3,  c.  38,  a  canal  compmy 
was  established,  without  power  to  the  pro- 
prietors to  appropriate  to  themselves  xfnter 
raised  from  mines  along  the  line  of  thecflDaL 
By  23  Geo.  3,  c.  03,  another  ranal  was  ^^ 
giving  to  the  company  ]X)wer  to  take  gratw- 
tously  the  water  raised  from  mines  within* 
curtain  distance  of  that  canal,  '"'  providcl  tl)9 
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•oc\uce    of     siich   mines  was  carried   along 

►me  part  of  the  canal."    By  24  Geo.  3,  c.  4, 

at\\   caikAls    were  incorporated,  but  the  pro- 

isions  OS  to  cncli,  contained  in  8  Geo.  8,  and 

3    Oeo.     3,     -were  to  be  kept  distinct  and 

epar^te .       Th o  proprietor  of  a  mine  in  the  line 

if  the   first    canal  raised  coal,   one- third  of 

vhicli  -wns    afterwards  carried  along  part  of 

.\\e  second  canal: — Ucld,  that  the  company's 

privilege    of    taking  mineral  water  did    not 

ottacli  to  liis  mine  on  the  first  canal,  by  reason 

of    t\ie    partial  conveyance  of    the   produce 

aWmsr     the     second.      Finch   v.  Birmingham 

Canal  Company,  8  D.  &  R.  G80;  5  B.  &  C. 

821. 

A  canal  had  three  levels,  of  which  A.  was 
t\ifi  Uigb^^st,  B.  the  middle,  and  G.  the  lowest 
level.      The  canal  proprietors  (though  without 
authority  under  their  act  to  do  so)  erected 
en^Vxies  between  the  C.  level  and  the  plaintiff's 
mill  forge,  and  pumi)ed  back  the  water  whicti, 
after  serving  the  purposes  of  navigation  in 
IcveVa  A.    and  B.,   had  flowed  into  level  C. 
Afterwards  a  new  act,  repealing  former  acts, 
and  n3-enacti ng  their  provisions,  with  altera- 
tions and   additions,  was  passed.     The  15th 
section    gave    the    proprietors    authority  to 
maintain  engines  for  supplying  the  canal  with 
water,    and   to  have  reservoirs  and  feeders 
supplied  from  all  brooks,  streams,  ^.,  from 
'^Uich  they  were  lawfully  supplied  before  the 
passing  of  t ho  act,  and   ''from  time  to  time 
to  Riise  the  Water  of  tlie  canals  from  one  level 
lo  uT\othcr,  or  to  any  rcsei-voirs,  and  for  any 
of  the  purposes  aforesaid  to  use  such  engines 
SIS  they   should  judge   proper,    making  full 
satisfaction  for  all  damages  sustained  by  the 
owners  of  any  mills,  forges,  brooks,  streams, 
&c.,  taken,   used,   removed,   diverted  or  in- 
jured."    By  R.  80,  the  proprietors  wore  for- 
bidden to  take  for  the  use  of  the  canal  any 
water  out  of  the  river  above  the  i)laintiff's 
forge,  and   they  were  directed   to  maintain 
flood-weirs,  so  that  all  waste  water  running 
into  level  C,   not  required  for  that  canal, 
should  flow  into  the  river  above  the  plaintiff's 
forge.    The  proprietor  pumped  up  as  before 
the  water  out  of  the  level  C.  back  into  the 
level  A.,  in  consequence  of  which,  except  on 
extraordinary   occjisions,    no    water    escaped 
over  the  weirs  into  the  river:— -Held,  that 
they  were  entitled  to  do  so,  and  that  such 
pumping  back  of  the  water  from  one  level  of 
the  canal  to  the  other  did  not  give  the  plaint- 
iff a  right  to  compensation.     Elltoell  v.  lUr- 
mingliam  Cunal  Navif/ation,  311.  L.  Cas.  112. 
I^)r  an  agreement,   a  canal  company  was 
authorized  to  open  the  sluices  of  a  lock  at 
other  times  than  when  boats  or  barges  navigat- 
ing the  canal  were  passing,  or  about  to  pass, 
through  the  lock,  and  to  take  water  for  main- 
taining the  navigation  of  the  canal  below  the 
lock,  paying  to  the  plaintiff  a  weekly  rent  for 
each  occasion  when  water  was  so  taken.     To 
tills  tlici'o  was  a  proviso,  that  tlio  co::ipai:y 
might,  once  a  year,  let  out  the  water  for  the 
purpose  of  cleansing  and  repairing  the  canal, 
and  reUll  it  for  seventy-two  successive  hours 
vithout  paying  rent.     A  boat  having  sunk  in 


the  lock,  the  water  was  let  into  the  lock  and 
pond  again: — Held,  that  this  was  not  a 
taking  of  the  water  at  a  time  other  than  when 
a  boat  was  passing  through,  and  conse- 
quently, that  the  plaintiff  was  not  entitled  to 
claim  rent.  Llewellyn  v.  Swansea  Canal 
Navigation  Campanff,  211.  &  N.  509;  <}  Jur.,  N. 
S.  1U05;  27  L.  J.,  Exch.  85— Exch.  Cham. 

On  another  occasion,  the  company  emptied 
the  pond  below  the  lock,  with  a  view  of  repair- 
ing another  lock  below,  and  on  the  repairs 
being  done,  they  o|x;ncd  the  sluices  of  the 
lock  in  question,  and  let  the  water  down  to 
refill  the  pond: — Held,  that  there  was  a 
taking  of  the  water  for  the  purposes  of  main- 
taining the  navigation,  and  that  the  plaintiff 
was  entitled  to  his  rent.     lb. 

An  act  for  making  a  navigable  communi- 
cation for  slii[)s  between  the  city  of  Norwich 
and  the  sea  empowered  a  company  to  erect  a 
lock  or  a  sluice,  with  proper  stop-gates,  to 
prevent  the  waters  of  a  broiid  and   certain 
navigable  rivers  from  flowing  into  a  lake,  and 
to  make  an  entrance  cut  from  that  lake  to  the 
sea.     Section  '^  provided,  that  nothing  in  the 
act  contained  should  authorize  or  enable  the 
company  to  divert  or  abstract  any  of  the 
waters  of  the  broad  or  rivera  for  any  purpose 
whatsoever,  except  for  the  purpose  of  sup- 
plying certain  intended  cuts  with  water,  and 
for  the  purposes  of  lockin*;  ships  or  vessels 
from  or  into  the  lake.      This  entrance   cut 
from   the  lake  into  the  sea  was  constructed 
under  the  act,  and  the  level  of  the  water  in 
the  lake  was  kept  lower  than  the  level  of  the 
broad  and  rivers.     The  lock  was  made  with 
proper  gates  in   pursuance  of  the  act.      By 
several  acts  the  lock  and  works  became  vested 
in   the   Norfolk   Railway   Company;  it  was 
provided  that  •*  the  Eastern  Counties  Railway 
Company  should  have,  as  between  themselves 
and  the  other  company  (but  subject  to  such 
division  and  apportionments  of  gross  receipts 
as  is  therein  mentioned),  the  exclusive  pos- 
session, use,  enjoyment  and  receipt  of  all  the 
property,  rights,  &c.,  of   the   works,  in  the 
same  manner  as  tl»e  Norfolk  liuilway  Com- 
pany have  become  entitled  to  the  same,  under 
or  by  virtue  of  the  respective  acts  or  other- 
wise;  that  the   Eastern   Counties  Company 
should  at  all  times  repair  and  keep  up  the 
works  with  the  np|)urtenances;"  and  that  the 
powers  of    the  Norfolk   Railway    Company 
should  be  exercised  by  the  E:istern  Counties 
Company.      By  17  &  18  Vict.  c.  220,  s.  2, 
the  agreement  was  confirmed,  and  by  s.  11, 
the  Eastern  Counties  Company  was  to  use, 
work,  regulate  and  manage  the  five  under- 
takings (in  the  act  mentioned)  as  if  they  were 
one  undertaking.       By  s.    12,   the    powers 
granted  to  the  companies,  by  virtue  of  the 
recited  acts,  or  any  of  them,  with  respect  to 
the  user,  working,  regulation  and  manage- 
ment of  their  respective  railways,  works  and 
undeilukings,  were  to  bo  exercised  and  en- 
joyed by  the  Eastern  Counties  Railway  Com- 
pany,  under  the  same  regulations  and  re- 
strictions as  were,  by  the  recited  acts  relating 
to  that  company,  imposed  on  that  company. 
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Af'.cr  the  making  of  the  agreement,  the 
Eastern  Counties  Railway  Company  entered 
into  )K>s8ession  of  the  lock  and  works,  and 
the  Norfolk  Railway  Company  was  not  in 
]X)ssession.  At  the  time  of  mnkini^  the  agree- 
ment, the  lock  h;ul  been  allowed  to  become 
out  of  repair,  and  such  want  of  repair  con- 
tinued after  the  lock  and  works  came  intotlie 
possession  of  the  Eastern  Counties  Railway 
Company,  and  during  all  that  time  largo 
quantities  of  water  escaped  from  the  broad 
and  rivers  into  the  lake: — Held,  first,  that 
such  water  was  diverted  or  abstracted  con- 
trary to  the  prohibition  in  the  first- mentioned 
act.  Pretton  v.  Norfolk  Railtcay  Company^ 
2  II.  &  N.  785. 

Held,  secondly,  that  the  Norfolk  Railway 
Company  was  not  responsible  for  the  diver- 
sion or  abstraction  of  the  waters  subsequent 
to  the  making  of  the  agreement,  and  the 
passing  of  17  &  18  Vict.  c.  220,  while  the 
lock  and  works  were  in  the  possession  of  the 
Eastern  Counties  Railway  Company.     Ih, 

The  8.  and  W.  canal  communicated  at  its 
highest  level  with  tlio  B.  canal  at  lowest 
level.  Owing  to  the  unscientitic  construction 
of  the  locks  on  the  B.  canal,  during  a  period 
of  upwards  of  seventy  years  there  had  flowed 
into  the  8.  and  W.  canal  from  the  B.  canal,  with 
every  barge  that  passed  up  or  down  the  latter 
into  or  out  of  the  former,  a  much  larger 
volume  of  water  than  need  have  passed  or 
cHcapcd  if  the  system  of  locks  had  been  more 
ingeniously  contrived.  The  proprietors  of 
the  B.  canal  proposed  to  improve  the 
machinery  on  their  canal,  so  as  to  put  a  stop 
to  this  unnecessary  waste  or  flow  of  water. 
The.  proprietors  of  the  8.  and  W.  canal 
soui^ht  to  restrain  them,  on  the  ground  that 
they  ha<l  acquired  a  prescriptive  right  by 
user,  during  a  much  longer  period  than  forty 
years,  to  that  amount  of  water  which  they 
had  enjoyed  during  such  period.  They  also 
claimed  the  right  by  parliamentary  contract 
and  by  special  agreement: — Held,  that  the 
true  construction  of  the  acts  of  parliament 
cited  failed  to  establish  the  claim  under  the 
parliamentary  contract,  and  that  no  special 
agreement  was  proved.  Staffordshire  and  Wor- 
cestershire Canal  Navigation  Company  v.  Birm- 
ingham Canal  Navigation  Company,  1  L. 
U.,  H.  L.  Cas.  254;  85  L.  J.,  Chanc.  757. 

Held,  also,  that  had  any  such  agreement 
or  grant  been  at  any  time  made  by  the 
(ompuny,  it  would  have  been  ultra  vires  and 
unlawful.     lb. 

Held,  also,  that  as  no  grant  could  at  any 
lime  have  been  lawfully  made,  no  prescriptive 
vifrht  by  user  could  be  claimed  or  be  deemed 
absolute  or  indefeasible  under  the  Prescription 
Act,  2  &  3  Will.  4,  c.  71,  s.  2.     lb. 

Held,  also,  that  the  doctrine  as  to  use  of 
water  in  natural  or  artificial  streams  does  not 
apply  to  water  passing  tii rough  locks  in  a 
canal,  such  water  bein^  accumulated  under 
the  authority  of  the  legislature,  to  be  used  in 
a  particular  roanuer  for  the  benefit  of  the 
puhlic.    lb. 

A  company  was  established  by  statute  for 


making  and  maintaining'  a  naTigable  cand: 
and  by  a  section  reciting  that  the  erection  of 
steam-engines  near  to  the  navigntion  no^t 
promote  its  interests,  it   ivas  made  lawfol  kr 
the  owners  of  lands  within   txrenty  yardt  of 
the  canal  to  draw  off    xrater     snMcivBt  is 
supply  such  engines,  for   the  sole  parpnse  of 
condensing  the  steam  used  for  working  tbea, 
such  water  to  be  returned  into  the  canal  (il- 
lowing  for  inevitable  w:is*-c),  so  that  no  ob- 
structicm  should  arise  to  the  uavigzition.  Tbe 
company  sued  R  for  that  he,  I icing  possessed 
of  land  witiiin  twenty  yards  of  the  canal ud 
of  a  mill  and  steam  engine   on    such  hoi 
drew  water  from  the  canal  more  f/ian  saSa- 
ent  for  the  sole  purpose  of    condensing,  ud 
used  the  same  for  other  pur|K>scs  than  of  cot- 
densing.  whereby  the  company   lost  anil  was 
deprived  of  the  water.     Plea,    thct  the  (k- 
fendant  was  tenant  of  land,    and   was  the 
occupier  of  a  mill  erected   on   the  land  tad 
abutting  on  the  canal,  and  of  a  steam-ca»iae 
in  the  mill,  and  that  he  and  all  occupiers  of  tk 
land,  mill  and  engine  had  for  twenty  ynis 
used  as  of  right  tbe  easement  of  drawing  fn» 
time  to  time  from  the  canal  such  quantfiicsof 
water  as  were  necessary  for  other  purposw 
than  that  of  condensing,  to  wit,  for  the  par- 
poses  of  supplying  the  boilers  of  tbecBgiBe 
with  wnt^r,  of  generating  stcnm  to  work  ibe 
engine,  of  heating  the  mill,  of  clcansia^  the 
boilers,  and  of  supplying  water  to  a  cisten 
on  the  roof  of  an  engine-house  on  the  Iflod; 
and  that  the  defendant,  in   exercise  of  Ids 
right,  drew  off  the  water  for  the  purjxsc 
aforesaid.     A  mill  of  the  defcndaut,  called 
the  Old  Mill,  with  a  steam-engiuc,  tibattia^ 
on  the  canal,  existed  more  than  twenty  jedc; 
within  twenty  years  a  new  mill  with  aaoilicr 
engine  had  been  erected   adjoining  to  and 
communicating  with  the  Old  31ill,  water  past- 
ing from  one  to  the  other,  and  the  machiDoy 
of  one  being  worked  by  power  from  the  other; 
and  the  water  of  the  canal  had  been  used  i& 
both  mills  (in  the  old  during  more  tim 
twenty  years)  for  the  purposes  mentioned  ifl 
the  plea,  except  that  of  supplying  a  cistera 
on  the  roof  of  the  engine-house,  ittere  beisg 
no  cistern  in  that  place.     The  jury  foondthat 
the  buildings  constituted  one  mill,  and  that 
the  user  proved  had  been  as  of  right,  ftod  i 
verdict  was  taken    for  the  comiiany.    Ob 
motion  to  enter  a  verdict  for  the  defeDdant: 
— Held,   that  the  justification  in  respect o{ 
**a  certain  mill"  was  supported  by  the  proof 
of  the  defendant  having  occupied  and  vsed 
the  water  for  the  Old  Mill  during  twenty 
years,  and  that  if  the  company  meant  to  reW 
upon  the  more  modem  user  iu  the  neviD'^^ 
they  should  have  new  assigned ;  and  that  tbe 
failure  of  proof  as  to  the  cistern  did  oot  ca* 
title  the  company  to  an  entire  verdict  oo  ide 
issue  joined,  but  that  the  verdict  might  be 
entered  distributively,  with  nominal  damages 
for  the  user  not  justified  in  proof.    Bedidali 
Canal  Company  v.  Bade^ffe,  18  Q.  B.  287;  Si 
L.  J.,  Q.  B.  297. 

The  company  moved  for  judgment  nonob* 
stante  veredicto,  on  the  same  issue,  and  leM 


NAVIGATION    (INLAND),    11. 


9344 


»«i  Hie  act  of  parliament  and  others  establish- 

and.  regvila.t»ng  their  canal,  which  gave  tlio 

>lic  n  riglit,    for  the  purpose  of  the  naviga- 

n,  lo  vise  tUo  oapul  and  the  adjoining  wharfs 

ci  ways,  pa-yitijj certain  rates,  cinpowercd  the 

oxptiny    %Q    rjxisc  raoncy  ou  the  security  <^f 

cli  rates,  txncl    obliged   them  to  convey  all 

kcir  vrosto    ^wutcr  into  the  Dulce  of  Bridgc- 

iixleT''a  ca.ncLl: — Held,  that  the  company  could 

r>t,  consistently  with  these  enactments,  have 

ranted     tUo    water  for  other  purposes  th:ui 

VvsCt  \*crmittecl  by  the  statute,  and  that  an  ac- 

ual  grant,  if   proved,  for  the  purj)oscs  mcn- 

ioned  in  tlio  plea,  would  have  been   illegal, 

\a^  \^o  ^ustilication ;  and,  therefore,  that  the 

grant  for  such  purposes,  implied  from  twenty 

'^ears*  user,  \vas  no  legal  defense  to  the  action. 

A  company  incorporated  for  making  and 

Toaintainin^  a  canal,  and  having  powers  under 

their  act  to  take  water  for  the  purpose  of 

supplyinpf  the  canal,  cannot  by  user  acquire, 

wxidcr  2  «&  3  Will.  4,  c.  71,  s.  2,  a  prescriptive 

right  to  take  the  water  for  any  other  purpose. 

National  Guaranteed  Marine  Company  v.  Don- 

old,  4  II.  &  N.  8;  28  L.  J.,  Exch.  183. 

Ao  casement  to  take  water  to  fill  a  canal 
ocoscs  when  the  canal  no  longer  exists,    lb. 

By  an  act  a  company  was  incorporated  for 
making  a  canal,  and  empowered  to  supply  the 
csvaQ.1  witli  water  from  certain  rivers.  In  1824, 
the  company  made  a  cut,  and  erected  on  it  a 
water-wheel,    for  pumping    water    into    the 
canal.     The  company  occasionally  used  the 
water-wheel  to  drive  a  bone-crushing  mill.  In 
1853,  an  act  passed  for  converting  the  canal 
into  a  niilway,  after  repealing  the  first-men- 
tioned act,  re-incorporated  the  company,  for 
the  purpose  of  making  the  railway.     By  that 
act  it  was  enacted  that  easements,  &c.,  vested 
in  the  canal  company  should,  after  the  pass- 
\:^g  of  the  act,   be  vested  in  the  company 
thereby  incorporated,  for  their  absolute  bene- 
fit; that  all  titles  by  possession  ** acquired  by 
\hc  canal  company,  should  be  as  good  in  favor 
of  the  company  thereby  incorporated  as  the 
same  were  good,  immediately  before  the  pass- 
ing of  that  act,  in  favor  of  the  canal  com- 
pany;" and  that  incase  any  of  the  works  used 
for  the  purposes  of  the  canal  should,  in  conse- 
quence of  the  stopping  up  of  the  canal,  be  no 
longer  required  for  the  purposes  of  the  act, 
the  works  which  should  bono  longer  required 
might  he  sold  by  the  company  in  the  manner 
provided  by  the  Land  Clauses  Act  with  re- 
spect to  the  sale  of  superfluous  lands.     The 
canal  having  been  stopped  upj  and  converted 
into  a  railway : — Held,  that  on  the  conversion 
of  the  canal  into^a  railway,  the  right  of  the 
company  to  the  flow  of  water  into  the  cut 
for  driving  the  wheel  ceased,  and  that  the 
railway  company  could  not  convey  to  a  pur- 
chaser any  right  to  such  flow.     lb, 

Purohasing  and  acquiring  lands.] — Where 
a  company  was  authorized  by  an  act  to  pur- 
chase lands  necessary  for  the  navigation,  and 
vasrcquired  to  enroll  the  conveyances  of  such 
purchased  lands  with  the  clerk  of  the  peace, 


copies  whereof  were  to  be  good  evidence  in  ^ 
all  courts,  the  court,  after  a  lapse  of  sixty-five 
years  from  the  time  of  the  purchase  of  certain 
lands,  during  which  no  application  liad  been 
made  to  the  company  to  enroll  the  convey- 
ances, refused  to  grant  a  mandamus  to  that 
effect  on  the  refusal  of  the  company  to  do  so. 
R^g.  V.  Leeds  and  Licerjwol  Canal  Company^ 
3  P.  &D.  174;  11  A.&  E.  810. 

Under  an  act,  proprietors  of  lands  were 
authorized  to  contract  for,  sell,  and  convoy 
their  lands  to  a  canal  company;  such  ** con- 
tracts, agreements,  sales,  exchanges,  convey- 
ances and  assurances,"  were  to  bo  valid  to  qU 
intents  and  purposes:  were  to  bo  enrolled 
with  the  clerk  <>f  the  peace,  and  copies  there- 
of to  1)0  evidence;  and,  upon  payment  of  the 
sum  agreed  on  for  the  purchase  of  lands,  such 
lands  were  to  be  vested  in  the  canal  company: 
— Held,  that  a  conveyance  of  land  under  this 
act  mtist  be  in  writing.  Doe  d.  liobina  v. 
Warwick  Canal  Company^  2  Bing.  N.  C.  483; 
2  Scott,  717. 

Where  an  act  enacted,  in  one  c!.;use,  that 
after  any  land  should  have  been  set  and 
ascertnincd  for  making  the  canal,  it  should 
be  lawful  for  all  persons  seized  or  posses- 
sed of  or  interested  in  such  lands,  to  contract 
for.  sell  and  convoy  them  to  the  company, 
and  that  all  such  contracts,  sales,  and  assur- 
ances should  be  valid  and  e^cctual  in  law, 
and  all  such  contracts,  <&c.,  should  be  made  at 
the  expense  of  the  company  and  enrolled  with 
the  clerk  of  the  ]>eace,  and  copies  signed  by 
the  clerk  of  the  peace  should  be  evidence; 
and  a  subsequent  clause  enacted,  that  upon 
payment  of  such  sums  of  money  as  should  be 
contracted  or  agreed  for  between  the  parties, 
or  determined  and  adjusted  by  the  commis- 
sioners, or  assessed  by  a  jury,  in  manner 
thereinbefore  mentioned,  the  lands  should  be 
vested  in  the  company: — Held,  that,  by  refer- 
ence to  the  former  clause,  tlie  contract,  in 
order  to  vest  the  lands  in  the  company,  must 
be  in  writing,  and  that,  therefore,  proof  of 
payment  by  the  company,  for  particular  lands 
identified  in  evidence,  was  not  sufficient  proof 
of  title  in  the  company.  Harborough  v. 
8hardhm,  7  M.  &  W.  87;  2  Railw.  Cas.  253. 

A  canal  company  having  power  to  purchase 
lands  for  gross  sums  or  for  annual  rent- 
charges,  to  be  determined  by  commissioners 
in  cases  of  disability,  took  possession  of  the 
lands  of  an  infant,  on  an  agreement  with  liib 
tenant,  and  after  an  awai*d  by  the  com- 
missioners of  the  gross  sum  or  annual  rent- 
charge  which  ought  to  be  paid,  but  which 
award  was  invalid,  no  one  being  party  to  it 
who  had  power  to  bind  the  infant's  interest, 
the  awarded  gross  sum  was  paid  by  the  com- 
pany to  the  steward,  on  an  agreement  for  its 
return  if  the  land  was  not  conveyed  to  the 
company  on  the  infant  attaining  his  majority. 
No  conveyance  was  executed  and  the  pur- 
chase-money was  returned,  but  the  company 
continued  in  the  use  of  the  land  for  their' 
canal,  paying  to  the  land-owner  for  forty 
years  after  he  attained  his  majority  a  rent  of 
nearly  the  amount  awarded  by  the  commis- 
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sioncrs.  The  company  nlso,  Avith  Ins  knowl- 
edge, purchased  the  interests  of  lease-holders 
in  the  land: — Held,  first,  tliat  an  agreement 
could  not  be  presumed  to  have  been  entered 
into  or  ratified  b}*  the  Imd-owner  for  a  siilo 
of  the  fee  in  ronsidnration  of  a  rent  charge. 
SomertetMre  Coal  Canal  Company  y.  Ilarcourtf 
2  Dc  G.  &  J.  500. 

Held,  secondly,  that  nn  ejectment  brought 
by  the  land-owner  and  the  intended  erect- 
ion of  a  bridge  by  him,  ought  to  be  re- 
strained by  injunclitm,  on  the  ground  of  ac- 
♦juiesccncc,  the  company  underlaking  to  put 
in  force  their  parliamentary  powers  (which 
had  not  expired),  to  acquire  the  land.     lb. 

Vesting  of  title,]— In  1770,  P.  demised 
land,  of  which  he  was  seized,  to  M.  &  Co., 
for  a  term  of  sixty-five  yenrs.  In  1704,  nn 
art  was  obtained  by  the  Swansea  Cannl  Com- 
pany, for  tho  purpose  of  making  a  canal 
through  part  of  tho  land  in  question;  nnd  it 
was  enacted  that  upon  payment  or  tender  of 
certain  sums  of  money,  adjusted  by  commis- 
sioners or  assessed  by  a  jury,  for  the  purchase 
of  any  such  lands,  it  should  be  lawful  for  the 
company  to  enter  u\ynn  such  hinds,  or  before 
such  payment  or  tender,  by  leave  of  the 
owners  or  occupiers;  and  that,  thereupon, 
such  land  should  be  vested  in  the  company 
for  the  ])urposcs  of  tho  act.  In  1707,  and 
during  the  continuance  of  the  lease,  B. 
entered  into  an  arrangement  witli  M.  & 
■Co.,  the  lessees,  by  which  a  canal  made  by 
the  latter  was  extended  through  part  of  the 
«ame  land,  and  formed  a  continuation  of  the 
Swansea  canal.  No  payment  or  satisfaction 
TFas  made  or  agreed  to  be  made  to  the 
owners  of  the  lands,  bnt  everytliing  was 
<!lone  by  B.  with  the  consent  and  in  accordance 
with  tho  wishes  of  such  owners  and  pro- 
prietors. Upon  the  termination  of  the  lease 
of  1779,  tlie  assignees  of  the  reversion 
^brought  ejectment  against  tlic  assignee  of  B., 
who  <;ontinued  in  possession  of  the  canal 
made  upon  the  land  demised:— Held,  tlint 
the  mere  consent  of  tho  owner  of  the 
property  to  the  construction  of  the  canal  did 
ijot  bring  the  case  within  the  act;  nnd  that 
die  assignees  were  entitled  to  the  possession 
of  the  land.  Doe  d.  Patrick  v.  Beaufort^  6 
Exch.  498. 

A.  was  empowered  by  acts  to  make  a  canal, 
and  he  was  authorized  to  supply  the  canal 
from  brooks  within  five  hundred  yards  there- 
of, to  dig  and  trench  the  adjacent  land,  and 
icmove  earth,  trees  nnd  other  obstructions 
thereon,  for  making,  using,  and  maintaining 
the  canal,  towing-paths,  trenches  and  water- 
courses, with  similar  powers  as  to  roads  and 
other  conveniences  connected  with  the  canal; 
to  inclose  and  appropriate  such  parts  of  tho 
land  as  should  be  proper  for  wharfs  or  quays; 
to  set  up  posts,  ditches  and  fences  in  places 
•necessary  for  separating  tlic  towing-paths 
from  the  adjacent  lands;  to  lay  earth  and 
•other  materials  requisite  for  the  works,  and 
do  all  things  necessary  for  the  making,  main- 
taining, and  convenient  use  of  tlie  canal.     It 


was  provided  that  nothing  should   antbons 

A.  to  use  the  lands  for  any  other    pcipcisc 
than  that  of  the  navigation.    Provi^iooa  m^se 
made  for  tlie  purchase  and  sab  of   socb  Ht^ 
as  should  bo  wanted ;  for  assessing    tho  pncs 
and  the  damages  to  be  paid  by  A.  far  tSic-^ 
of  or  injury  to  the  lands;  and  if  lie  shoalJ  he 
in  possession  of  any  lands  for  a  certain  space 
of  time  without  using  them  for  the  csnaU  ^ 
was  to  re-convey  his  right  and  interest  tbrid^; 
and  it  was  provided  that  the  works  andUiis^ 
made  in  forming  a  certain  ])art  of  the  caul 
should  become  tlie  property  of  A.: — HtU, 
tiiat  no  right  to  tho  soil  of  the  Innds  adjois- 
ing  to  the  canal,  and  applied  to  tlie  porpoaei 
thereof  under  the  powere  of  the  act  (not  be- 
ing tliose  comprehended  under  the  last-mea- 
tioned  proviso),  psissed  to  A.  where  there  Lai 
been  no  actual   purchase.     Doe   d.    Mey,  t. 
YorJi  (ArcMnsIiop),  14  Q.  D.  81;   19  L.  J.,  Q. 

B.  242. 

Remedies  of  parUes  aggriefved-1 — ^Where  a 
particul-tr  juiisdiction  is  appointed   uudflrj 
canal  act  to  determine  all  questions  tliot  my 
arise  respecting  things  to  l>e  done   in  parsa- 
ance  and  in  execution  of  the  act,  if  the  prtf- 
jectors  of  tlie  cantd  exceed  their  powers,  or 
do  any  act  not  strictly  witliin  the  terms  cf 
tlie  statute,  by  which  any  iniUvlduaf  €adi 
himself  aggrieved,  he  is  not  confined  to  the 
particular  jurisdiction,  bnt  the  wrong  iz  tobe 
remedied  in  the  ordinary  manner.     Shai^d  t. 
Henderson,   2  Dow.    519.      And  sec  72o  t. 
Croker,  Cow  p.  26. 

The  court  will  not  grant  a  mandamus  to 
compel  a  canal  company,  pursuant  to  tbe 
provisions  of  an  act,  to  proceed  to  an  asse^- 
mcnt  of  tho  value  of  land,  taken  by  them  f^r 
tho  purposes  of  their  canal,  and  also  of  the 
recom[)enso  to  be  made  for  the  damages 
tliereby  sustained,  if  the  parties  interested  in 
the  land  do  not  make  their  application  to 
the  court  within  a  reasonable  time  after  the 
land  was  taken  by  tho  company:  es{ieciallj, 
if  tho  parties  have  another  remedy  by  eject- 
ment.  Hex  v.  Stain/orth  and  K&idby  Casd 
Company,  1  M.  &  S.  32. 

Under  a  clause  in  an  act  giving  compensa- 
tion for  the  value  of  lands,  tenements,  and 
hereditaments,  or  for  damage  done  therct^v 
the  tithe  owner  is  not  entitled  to  compensation 
for  the  injury  done  to  him  by  the  conversifla 
of  titheable  land  token  for  the  purpose  of  the 
navigation,  and  covered  with  water.  Ha  t. 
:Nene  Outfall  {Commisnoners)^  4  M.  &  R.  647; 
0  B.  &  C.  875. 

In  order  to  induce  the  court  to  issne  ft 
mandamus  to  a  canal  company,  co  make  com- 
pensation to  a  claimant^  a  clear  refusal  on 
the  part  of  the  company  must  be  shown;  mere 
delay  in  attending  to  tlie  claim  is  not  suffi- 
cient. Jie(/,  V.  Wilt-s  and  Derha  Carud  Com- 
pany, 8  D.  P.  C.  G.:3 ;  4  Jur.  848~B.  C.  Sec 
Ileg.  V.  'rhasnea  and  his  J^Tavigatiany  8  A.  A 
E.  201. 

By  I)  Geo.  4,  c.  OS,  tlie  undertakers  of  the 
Aire  and  Calder  Navigation  were  empoffen^ 
to  make  a  navigibic  c  inul  from  certain  |wiBtt 
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mentioned  in  the  act,  nnd  also  to  construct  a 
railroad  from  such  canal  to  a  certain  higfhwny, 
and  for  such  purpose  to  enter  upon  any  lands, 
mnking  satisfaction  as  thcreinnfter  mentioned ; 
and  it  was  provided,  that«  in  case  of  any  dis- 
putes between  the  undertakers  and  the  parties 
interested  in  the  lands,  taken,  used,  damaged, 
or  affected  by  execution  of  any  of  the  powers 
of  the  act,  a  jury  siiould  assess  the  amount  to 
be  paid  for  the  purchase  of  such  lands,  iind 
also  what  amount  should  bo  paid  by  way 
cif  recompense,  either  for  the  damages  which 
should  before  that  time  have  been  sustained, 
or  f«>r  the  future  recurring  damages  which 
should  have  been  occasioned,  and  the  cause 
of  which  should  have  been  only  in  part  obvi- 
nt('d  or  repaired  by  the  undertakers,  nnd 
which  could  be  no  further  obviated,  repaired, 
or  remedied  by  them.  Other  causes  providcii 
that  the  company  should  agree  for,  or  cause 
to  be  valued  and  paid  for,  the  lands,  which 
they  wore  empowered  to  purchase,  within  fire 
years  after  the  passing  of  the  act;  that  they 
should  not  deviate  above  100  yards  from 
the  parliamentary  line,  and  that  they  should 
complete  all  their  works  within  fifteen  years. 
A  dispute  having  arisen  as  to  the  value  of  a 
piece  of  land,  in  which  the  contemplated 
railroad  crossed  the  lino  of  an  existing  rail- 
road, a  inry  was  summoned,  who  iisscssed  the 
value  aud  damages  as  follows: — Value  of  the 
land,  G/. ;  present  damages,  0;  future  dam- 
ages, 2,800/.  At  this  time  the  undertakers 
had  contracted  or  paid  for  all  the  lands 
rtq'.iircd  for  their  works,  but  had  not  cxe- 
cuu'd  the  works  between  the  termini  kud 
tlown  in  the  parliamentary  map,  and  had 
deviated  above  100  yards  from  the  parlia- 
mentary line,  and  made  a  cut  through  land  of 
ihcir  own: — Held,  first,  that  that  part  of  the 
verdict  which  assessed  the  future  damages, 
was  void;  for  that,  in  order  to  enable  the 
jury  to  make  an  assessment  of  future  dam- 
ages, the  cause  of  injury  must  already  exist 
in  some  work  of  the  undertakers  already 
done;  and,  secondly,  that,  unless  the  under- 
takers had  finally  abandoned  the  intention  of 
making  the  cut  in  the  parliamentary  line, 
they  had  a  right,  at  any  time  within  fifteen 
years,  to  take  possession  of  the  land  in  ques- 
tion, on  the  payment  or  tender  of  the  QL 
OAsessed  as  its  value,  and  that  they  had  a 
right  to  go  on  simultaneously  with  the  making 
both  of  the  cut  and  the  railroad.  Lee  v. 
MUtier,  2  M.  &  W.  824;  M.  &  H.  275. 

As  to  injuries  done  by  or  to  canals, — see 
this  title,  II.,  8. 

Right  to  conBtmct  wharfi,  roads  and  ways 
aciUoinlng  canals.] — A  canal  act  empowered  the 
lord  of  any  manor,  and  the  owner  of  any  lands 
through  which  the  canal  should  be  made,  to 
erect  and  use  any  wharfs,  quays,  landing 
places,  or  warehouses  in  or  upon  their  lands 
adjoining  or  near  to  the  canal,  and  to  land  any 
goods  or  other  things  upon  such  wharf,  or 
upon  the  banks  lying  between  the  same  and 
the  canal,  and  also  to  make  convenient  places 
for  boats  to  lie  and  turn  in,  so  that  the  mak- 


ing or  using  the  same  did  not  obstruct  or 
prejudice  the  navigation  of  the  canal  or  any 
towing-paths  or  sides  thereof: — Held,  that  an 
owner  of  land  adjoining  the  towing-paths 
had  a  right  to  erect  a  wharf  on  his  own  soil, 
and  to  land  goods  on  the  towing-path,  and 
convey  them  a,cross  it  to  his  own  wharf. 
MonmotUMiire  Catud  and  Railway  Company 
V.  imt,  4  H.  &  N.  421;  28  L.  J.,  Exch.  283. 

The  power  giren  by  a  canal  act,  enabling 
the  proprietor  of  a  mineral  district  to  make 
roads  and  railways  over  lands  of  other  persons 
from  his  mines  to  the  canal,  does  not  restrict 
him  to  the  shortest  pmcticable  route,  but  en- 
ables him  to  adopt  any  more  circuitous  route 
which  in  the  bonil  fide  exercise  of  his  judg- 
ment he  may  find  expedient,  provided  the 
point  at  which  he  joins  the  canal  is  within 
ifour  miles  of  the  boundary  of  his  estate. 
Richards  v.  Richards^  1  .Johnson,  255. 

Saving  time  by  avoiding  a  lock  is  a  suffi- 
cient rcjison  for  prcferrini?  a  more  circuitous 
route  for  this  purpose.     lb. 

As  to  rights  of  fishery  in  canals, — see 
Fish  a^d  Fisueiiy;  working  mines  under 
canals, — see  Mi:^E3  and  Minerals. 

3.   Construction  and  Maintenance^  Management 

and  0])eratioJi  of  Canals ;  Injuries  to 

or  by  Canals. 

Liability  of  company  to  repair  canal  and 
banks.] — By  an  act  a  canal  company  was  bound 
to  repair  the  banks  of  the  canal ;  in  an  action 
brought  by  the  company  against  the  owner  of 
adjoining  land,  for  uigglng  clay-pit:)  upon  his 
own  lanu,  and  causing  the  banks  to  give  way, 
there  was  some  evidence  to  show  that  the 
bank  was  not  in  good  repair;  but  the  judge 
directed  the  jury  to  find  for  the  company,  if 
they  thought  that  the  failing  in  of  the  bank 
was  caused  by  the  defendant  having  dug  clay- 
pits: — Held,  that  the  company  was  not  en- 
titled to  recover,  unless,  at  the  time  when  the 
bank  gave  way,  it  was  in  good  repair;  and 
that  quest icm  not  having  been  submitted  to 
the  jury,  a  new  trial  was  granted.  Stafford- 
shire and  Worcestershire  Canal  Company 
V.  IlalUii,  G  B.  &  C.  317;  0  D.  &  R.  260. 

Where  an  act  authorized   navi«Ti%tion  com- 

o 

missioncrs  to  lease  the  works,  and  the  act 
put  the  duty  of  repairing  upon  the  lessees, 
and  in  case  they  did  not  repair,  authorized 
and  required  the  commissioners  to  give  them 
notice  to  repair,  and,  in  case  they  neglected 
to  finish  the  repairs  in  snch  period  as  the 
commissioners  pointed  out,  authorized  them 
to  take  possession  of  the  tolls,  and  cause  the 
repairs  to  be  done  themselves,  an  action  docs 
not  lie  against  the  commissioners,  for  that 
the  commissioners  had  neglected  to  give  the 
notice,  whereby  a  lock  in  the  line  of  the 
navigation  fell  in,  and  the  plaintiffs  barge 
was  delayed  in  the  canal,  so  as  to  cause  him 
to  lose  the  use  of  it;  the  alleged  injury  not 
being  the  natunil,  necessary,  and  proximate 
result  of  the  not  giving  notice.  Walker  v, 
Qoe,  4  H.  &  N.  350;  6  Jur.,  N.  8.  737;  28  L. 
J.,  Exch.  184— Exch.  Cham. 
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An  incorporated  company  was  aatborized 
by  act  of  parliament  to  make  a  navigable 
canal,  the  construction  of  which  would  inter- 
fere with  an  ancient  drain.  By  one  section  of 
the  statute  the  company  wt\s  required  to  make 
a  drain  on  each  side  of  the  canal,  and  parallel 
therewith,  in  lieu  of  part  of  the  ancient  drain 
which  would  be  destroyed.  By  another  sec- 
tion the  company  was  required  to  make  such 
arches,  tunnels,  culverts,  drains  or  other 
I>assagcs,  over,  under,  by  the  side  of,  or  into 
the  canal,  and  the  trendies,  streams  and 
watercourses  communicating  therewith,  and 
the  lowing- paths  on  the  sides  thereof,  of 
such  depth,  breadth  and  dimensions  as  shall 
be  sufficient  to  convey  the  water  clear  from 
the  lands  adjoining  or  lying  near  the  canal, 
without  obstructing  or  impeding  the  same; 
and  to  support,  maintain,  cleanse  and  keep 
in  repair  all  such  arches,  tunnels,  culverts, 
drains  and  other  passages: — Held,  that  the 
drains  made  in  pursuance  of  the  former  sec- 
tion, in  lieu  of  the  ancient  drain,  were  to  be 
cleansed  by  the  company,  as  well  as  those 
made  in  pursuance  of  the  latter  section ;  and 
that  a  summary  remedy  given  by  the  latter 
section,  in  case  of  non-repair  by  the  company, 
was  applicable  to  a  default  in  cleansing  the 
drains  made  in  lieu  of  the  anciect  drains. 
Priestley  v.  Foulds,  3  Scott,  N.  R.  265 ;  2  M. 
&  a.  175;  2  Railw.  Cas.  422. 

Iiiability  of  company  to  fence  canal  to  pro- 
vent  aocldents.] — When  a  canal  company  is 
empowered  to  intersect  highways  and  to  con- 
struct bridges  to  connect  the  intercepted  por- 
tions, and  the  canal  and  bridges  are  v&tted  in 
it,  and  it  is  enabled  to  take  tolls  from  boats 
parsing  the  bridges,  and  the  company  erects 
swing- bridges,  which  the  boatmen  are  entitled 
to  open  for  the  purpose  of  passing,  and  which 
when  opened  leave  the  edge  of  the  canal  un- 
protected, and  there  is  not  sufficient  light  or 
other  means  of  preventing  accidents,  and  the 
consequence  is  that  while  the  bridge  is  law- 
fully opened  at  night-time,  a  person  falls  into 
the  canal,  without  any  fault  on  his  part,  the 
company  will  be  liable  to  an  action.  Manlcy 
V.  St.  Helenas  Canal  and  RaUwai/  Company ,  2 
U.  &  N.  840;  27  L.  J.,  Exch.  159. 

A  swing-bridge  over  a  canal  crossing  a  pul>- 
lic  highway,  when  turned  back  for  the  p^snge 
of  a  barge  alonff  the  canal,  left  a  gap  on  the 
side  of  the  road,  without  any  fence  towards 
the  water.  A.,  being  upon  the  bridge  while 
it  was  in  this  state,  and  the  spot  being  dark, 
incautiously  stepped  back  and  fell  into  the 
water  and  was  drowned.  In  an  action  by  his 
widow  and  administratrix  against  the  canal 
company,  the  jury  was  told  that  if  they 
thought  there  had  been  negligence  on  the 
part  of  the  company,  and  no  want  of  proper 
care  and  caution  on  tlie  part  of  the  deceased, 
the  plaintiff  was  entitled  to  a  verdict;  but 
that  if  they  thought  that  the  deceased  had  by 
his  own  negligence  contributed  to  the  acci- 
dent, they  must  find  for  the  company: — Ileld, 
a  proper  direction,  and  that  upon  the  facts 
the  jury  was  warranted  in  finding  for  the 


company,  although  of  opinion  that  the 
was  not  secured  as   it   should   hare 
WUherley  v.  RegetiV*  Canal  Ompany,  IS 
B.,  N.  S.  2;  C  L.  T.,  N.  S.  253;  3  P.  fc 
61. 

A  company  was  possessed  of  a  casal 
the  land  between  it  and  a  sluice;  m 
public  footi>ath  passed  through  the  land, < 
to  the  sluice ;  there  was  a  towing-paih,  azs 
feet  wide,  by  the  side  of  the  canal,  ud 
intervening   space   of    twelve  feet  of 
between  the  towing-path  aud  the  footpati 
By  the  permission  of  the  company,  the 
tervening  space   had  been  recently  used  f^sc 
carting,  and   rufs   having  been  caused,  tkne 
whole  space  between  the  sluice  and  the  eaaaJ 
had  been  covered  with  cinders,  and  this  mil 
distinction  i>ctween  the  ])ath  and  the  rest  <tf 
the  land  was  obliterated.    A  i)erson  using  the 
path  at  night  missed  his  way,  and  fell  into 
tiio  canal  and  was  drowned:— Held,  thatths 
canal  was  not  so  near  the  footpath  as  to  be 
adjoining  to  it,  so  as   to  throw  npon  thB 
company  the  duty  of  fencing  off  tlic  caul, 
aud  that  the  other  facts  did  not  render  the 
company  liable  for  the  accident.  Bink»T.Ss9i&, 
Yorkshire  Bailvcay  and  Biser  Dun  Caa^asf^ 
32  L.  J.,  Q.  B.  20;  3  B.  &  S.  244;  11  W.  a 
66;  7  L.  T.,  N.  S,  350. 

Iiiability   of   company    for    overflow  of 
water.] — A  company  undertakin:;  for  their 
own  profit  to  maintain  a  channel  for  carrying 
off  water,  and  neglecting  to  do  so  efl'ectuaily, 
is  responsible  for  damage  done  to  the  adjota- 
ing  land  by  reason  of  the  banks  giving  way 
after  an  unusual  rainfall,  although  other  per- 
sons who  were  bound  to  keep  the  outlet  of  the 
channel  of  certain  dimensions  had   failed  to 
perform  that  duty,   and  had  thereby  occa- 
sioned an   increase  of  water  in  the  channel, 
without  which  its  banks  would  not  have  given 
way.     Ilarriwn   v.   Great  Northern   BaiUeais 
Company,  10  Jur.,  N.  8.  902;  33  L.  J.,  Exch. 
260;  12  W.  R.  1081;  10  L.  T.,   N,  S.  621;  8 
H.  &  C.  231. 

A  right  of  action  against  a  canal  company 
for  negligently  keeping  their  sluices,  by 
reason  whereof  the  canal  overflowed,  is  not 
ousted  by  provisions  in  the  canal  act  for  com- 
pensation to  parties  affected  by  the  works, 
aud  especially  by  the  overflowing  of  the 
water  over  the  sluices,  those  provisions  re- 
lating to  the  due  and  proper  management  of 
the  works,  not  to  their  negligent  manage- 
ment. Cockbvrn  v.  Erewash  Canal  Company^ 
11  W.  R.  34-^Q.  B. 

Under  a  navigation  act  persons  who  sus- 
tained damage  by  reason  of  the  navigation 
were  entitled  to  compensation.  The  trustees 
of  the  navigation  had,  under  their  control,  & 
lock,  a  weir  and  clows,  through  which«  when 
raised,  the  water  of  the  river  could  be  let  off. 
During  a  flood,  after  a  heavy  rain,  tlicy  kept 
down  the  clows,  and,  by  so  penning  back  the 
water,  caused  the  premises  of  the  prosecutor 
to  be  overflowed  and  damaged : — Held,  upon 
motion  to  enter  a  verdict  for  the  trustees  non 
obstanto  veredicto  upon  a  mandamus,   that 
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the  prosecutor  was  entitled  to  judgment; 
that  the  mandamus  vraa  sufficient,  though  it 
did  not  aver  that  liis  premises  would  not 
have  been  flooded  under  similar  circumstan- 
ces before  the  river  was  altered  by  the  works 
of  the  trustees;  that  the  proximate  cause 
of  the*  damage,  the  penning  back  the  water, 
being  done  on  account  of  the  navigation,  the 
trustees  were  as  much  liable  under  the  acts  as 
if  they  had  committed  a  breach  of  duty,  and 
that  it  was  no  excuse  that  it  had  been  done 
skillfully,  and  tiiat,  unless  it  had  been  done, 
other  works  of  theirs  lower  down,  and  the 
lands  of  others,  would  have  been  damaged. 
Heg.  V.  Delamere,  13  W.  R.  757— Exch. 
Cham. 

By  a  local  navigation  act,  a  corporation 
was  appointed  the  undertakers  for  improving 
and  maintaining  the  navigation  of  a  river, 
with  power  to  do  all  things  it  should  think 
convenient  and  necessary  for  making,  im- 
proving and  using  the  navigation,  and  to 
receive  tolls  from  persons  conveying  mer- 
chandise on  such  river: — Held,  that  the 
corporation,  not  having  the  ownership  of  the 
soil  of  the  river  or  any  right  to  interfere  with 
the  river  otherwise  than  ffir  the  purpose  of 
navigation,  was  not  liable  for  any  injury  to 
adjacent  land  from  an  overflowing  of  the 
river  owing  to  not  cutting  the  weeds  therein, 
and  to  an  accumulation  of  silt  caused  by 
stanches  properly  and  not  negligently 
enacted  for  tiie  navigation,  if  the  weeds  and 
silt  so  accumulated  did  not  interfere  with  the 
navigation.  Craeknell  ▼.  Thetford  (Mayor ^ 
&c.\  38  L.  J.,  C.  P.  353;  4  L.  R.,  C.  P. 
029. 

But  where,  by  a  drainage  act,  the  commis- 
sioners were  to  construct  a  cut,  with  proper 
walls,  gates  and  sluices,  to  keep  out  the 
waters  of  a  tidal  river,  and  also  a  culvert 
under  the  cut  to  carry  off  the  drainage  from 
the  lands  on  the  east  to  the  west  of  the  cut, 
and  to  keep  the  same  at  all  times  open,  and 
in  consequence  of  the  negligent  construction 
of  the  gates  and  sluices,  the  waters  of  the 
river  flowed  into  the  cut,  and  bursting  its 
western  bank,  flooded  the  adjoining  lands, 
and  the  owners  of  lands  on  the  east  side  of 
the  cut  clbsed  the  lower  end  of  the  culvert, 
which  prevented  the  waters  overflowing  their 
lands  to  any  considerable  extent;  but  the 
occupiers  of  the  lands  on  the  west  side,  be- 
lieving that  the  stoppage  of  the  culvert 
would  be  injurious  to  their  lands,  re-opened 
it,  and  so  let  the  waters  through  on  to  the 
plaintiff's  land  to  a  much  greater  extent: — 
Held,  that  the  commissioners  were  responsible 
for  the  entire  damage  thus  caused  to  the 
land.  Collins  v.  Middle  Level  Commimoners^ 
4  L.  R.,  C.  P.  279;  SSL.  J.,  C.  P.  236;  20  L. 
T.,  N.  8.  442;  17  W.  R.  920. 

A  company  was  by  statute  authorized  to 
make  a  canal,  and  required  to  maintain  it  in 
good  order  for  navigation  by  the  public; 
preparatory  to  making  some  Accessary  repairs 
and  improvements,  they  turned  off  the  water 
into  a  drain  (designed  for  that  purpose)  from 
whence  it  ought  to  flow,  as  on  a  previous 


occasion  it  actually  did,  into  a  public  sewer, '. 
which  was  under  the  exclusive  care  and  con- 
trol of  the  corporation  of  Dublin;  but,  owing 
to  an  unforeseen  obstruction  in  the  sewer,  the 
water  was  stopped  and  flooded  the  plaintiff's 
premises;  and,  altiiough  the  company  became 
aware  of  the  flooding — though  not  of  the 
immediately  efficient  cause — it  did  not  appear 
that  they  had  taken,  or  could  have  taken,  any 
steps  to  prevent  or  stop  the  discharge  of 
water  from  the  eannl  into  the  drain: — Held,'; 
first,  that  the  company,  while  acting  in 
exercise  of  their  statutory  powers,  could 
not,  in  the  absence  of  negligence  on  their 
part,  be  made  responsible  for  the  injury 
done.  Boughton  v.  Midland  Great  Western 
Railway  of  Ireland  Company^  7  Ir.  R.,  C,  L. . 
169. 

The  jury  having  found  that  the  flooding  of 
the  plaintiff's  premises  wns  caused  by  the 
obstruction  in  the  corporation  sewer: — Held, 
secondly,  that  there  was  no  evidence  of  neg- 
ligence by  the  company  which  ought  to  have 
bi'cn  submitted  to  the  jury.     IIk 

The  owners  of  a  canal  being  threatened  by 
an  overflow  of  flood  water  from  a  neighbor- 
ing river,  and  fearing  damage  to  their  prem- 
ises situated  on  the  bunks  of  the  canal,  placed 
across  it,  at  a  point  above  their  premises, 
planks  reaching  from  the  bottom  of  the  canal 
to  the  coping  stone,  which  was  some  inches 
higher  than  the  surfaice  of  the  canal  water. 
The  flooil  water  afterwards  broke  into  the 
canal  at  a  point  above  the  barricade  of  planks, 
and  opposite  to  the  plaintiff's  premises,  which 
were  also  situated  on  the  banks  of  the  canal, 
above  the  premises  of  the  owners  of  the 
canal,  and,  being  penned  back  by  the  planks, 
the  water  rose  in  the  canal  until  it  flooded  the 
plaintiff^s  premises.  In  an  action  to  recover 
damages  for  the  injury  so  caused: — Held, 
that  the  owners  of  the  canal  were  not  liable, 
on  the  g^und  that  the  water  which  did  the 
mischief  was  not  brought  there  by  them,  and 
that  there  is  no  duty  on  the  owners  of  a  canal 
analogous  to  that  on  the  owners  of  a  natural 
water-course,  not  to  impede  the  flow  of  water 
down  it,  Nield  v.  London  and  North  Western 
Railway  Company^  10  L.  R.,  Exch.  4;  44  L. 
J.,  Exch.  15;  23  W.  R.  CO. 

Xdability  of  company  for  obstmcting  canal 
and  fouling  waters.] — An  act  constituted  a 
company  for  the  purpose  of  making  and 
maintaining  a  navigable  canal,  which  all 
persons  were  to  be  allowed  to  use,  on  payment 
of  certain  tolls.  The  act  also  provided,  in 
case  of  obstruction  by  any  sunken  vessel,  the 
owners  of  which  should  not  weigh  it  up 
without  loss  of  time,  that  it  should  be  lawful 
for  the  company  to  do  so,  and  to  keep  the 
same  till  payment  made  of  the  expenses  for 
so  doing: — Held,  that  the  act  did  not  make 
it  compulsory  upcm  the  company,  after 
notice,  so  to  weigh  up  a  sunken  vessel;  but 
that,  as  the  company  had  made  the  canal  for 
their  profit,  and  opened  it  to  the  public  upon 
payment  of  tolls,  a  duty  was  imposed  on 
them,  at  common  law,  to  take  reasonable  caro 
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to  prevent  dangbr  to  the  navipfation;  and 
that,  t  lie  re  fore,  they  were  linble  for  their 
neither  w<*ighing  up  nor  giv^ing  notice  of  a 
sunken  vessel,  which  damaged  a  boat  navi- 
gating their  cannl.  Jjancaster  Canal  Com- 
pany v,  Paritaby,  8  P.  &  D.  102;  11  A.  &  S. 
223;  1  Ruilw.  Cas.  090— Exch.  Cham. 

Such  a  commonlaw  diitv  need  not  be  ex- 
prcssly  alleged  in  the  declaration;  it  is  suffi- 
cient to  allege  facts  from  which  the  duty  can 
be  necessarily  implied.     lb. 

When  a  canal  company  pumped  foul  water 
into  their  canal,  so  as  to  make  the  canal  a 
Duisiincc,  it  is  no  defense  that  the  foulness 
was  caused  by  other  persons.  Att.  Gen,  v. 
T>t'(nlford  J^atigation  Compani/y  5)5  L.  J., 
Chanc.  Oil). 

A  canal  company  was  empowered  by  an 
act  to  take  the  water  of  certain  brooks  and 
use  it  for  tho  purposes  of  their  canal;  the 
water  in  one  of  the  brooks  at  the  time  the  act 
passed  was  pure,  but  it  afterwards  became 
polluted  by  drains  before  it  reached  the  canal, 
and  it  was  tlicn  penned  back  in  the  canal  and 
became  a  public  nuisance: — Held,  that  the 
comp:iny  was  liable  to  be  indicted  for  the 
nuisance,  as  there  was  nothing  in  the  act 
compelling  them  to  take  the  water,  or  author- 
izing tliem  to  use  it  so  as  to  create  a  nuisance. 
lieg.  v.  Brail  ford  Navigation  Company^  11 
Jur,  N.  S.  709;  0  B.  &  S.  031;  34  L.  J.,  Q, 
B.  191 ;  13  W.  U.  892. 

Wrongful  abstraction  of  water  of  canals.] 
— An  act  empowered  a  company  to  purchase 
lands  for  making  and  maintaining  a  navigable 
canal,  and  contained  provisions  with  respect  to 
the  conveyance  of  land,  and  its  vesting  in  the 
company  on  payment  of  the  price  assessed  by 
compensation.  It  was  also  provided,  that 
manufacturers  within  a  certain  distance  of  the 
canal  might,  after  nr)ticc  to  the  proprietors  of 
the  canal,  lay  down  pijx's  to  supply  their 
steam  engines  with  water  for  the  soK;  purpose 
of  condensing  the  steam  used  for  working 
such  engines;  and  that  if  any  dispute  should 
arise  with  any  person  desirous  of  taking  water 
for  the  above  purpose,  or  should  be  in  the  use 
of  taking  the  same,  such  disputes  sliould  be 
finally  determined  by  commissioners.  A  dec- 
laration by  the  company  stated  that  the  canal 
had  been  made  and  maintained  by  them  in 
pursuance  of  the  act;  that  the  defendant  hav- 
ing steam  engines  within  the  prescribed  dis- 
tance of  the  canal,  had,  after  notice  to  the 
company,  laid  down  pipes  communicating 
with  the  canal,  and  that  tho  defendant  had 
used  the  water  drawn  off  by  such  pii>es  for 
other  purposes  than  condensing  the  steam  of 
their  engines.  It  was  objected  that  the  dec- 
laration did  not  show  any  conveyance  or  own- 
ership of  the  canal  or  water;  nor  did  it  show 
any  invasion  of  a  private  right,  or  damage  to 
such  a  right,  inasmuch  as  the  act  complained 
of,  if  wrongful,  was  clearly  prohibited  by 
statute,  so  tJiat  a  repetition  of  the  act  could 
never  be  used  as  evidence  that  it  was  rightful ; 
also,  that  tho  remedy  was  by  indictment  as 
for  a  violation  of  a  statutory  provision ;  and 


further,  that  the  complaint  ^as  a 
which  the  commissioners  under  the 
exclusive  jurisdirtion : — Held,  tliat  the  dec- 
laration was  good ;  that  it  must  Ire  takem  thst 
the  company  was  in  possession  of  the  caaai. 
and  that,  without  averment  of  spc^cial  ilaBu^<^ 
the  wrongful  act  appe:ired  to  tie  ai  dacu^e  ta 
the  company's  right;  that  the  di^potraoTCT 
which  the  commissioners  bad.  jarisfiicfioo 
were  disputes  with  persfms  either  nbeot  t3 
use,  or  in  the  actual  use  of  the  canal  water  for 
a  rightful  purpose,  as  to  the  mode  of  fiaki^ 
such  water,  and  that  the  provision  f«»r  refw- 
ence  to  the  commissioners  did  not  apfilj  tea 
mere  wrongful  act.  Jiftchffale  Cn-nal  C'trnptrnj 
v.  King  {in  error),  14  Q.  B.  122;  15  Jor.  f<H 
— Exch.  Cham. 

By  a  statute  a  company  was    inonrporstcd 
and  empowered  to  do  all  things   necessary  t* 
make  the  river  Med  way  navigal>Ie;  and  tie 
river  or  streams  so   to   be  made    narigabk, 
and  all  lands,  tenements,  and  liereditamrsti 
to  be  by  them  made  use  of  for  the  IteneSs  t^ 
tho   navigation,  were  thereby  vested   in  tls 
company: — Held,  that  the  statute   eoiif«rre»i 
on   the    company   such    an    interest   ia  th 
whole  of  the  water  of  the  river  and  straso, 
for  the   purposes  of    the  navigation,   as  t> 
entitle  them  to  sue  persims  abstracting  part 
thereof,    such     pereons    not    being'    ri|»nB 
proprietors,  and  applying  it  to  purposes  mow 
extensively  than  the  rights  of  riparian  pro- 
prietors cover;  and  that  the  com |WiiiTnii?fct 
sue,  independently  of  any  question  of  wttul 
damage  to  the  nnvig;ition   by  reason  of  each 
abstra(rtion.     Medicny  Narigation  Ojmp^fy^^ 
liomney,  9  C.   B.,  N.   S.   575;  7  Jar.,  S.  S. 
840;  aO  L.  J.,  C.  P.  230;  9  W.  R  4S3. 

When  a  corporation  acquires  rifiarian  lands 
under  parliamentary  powers,  all  ripiriin 
rights,  whether  ordinary  or  prescriptive, 
already  subsisting  in  respect  of  those  lands, 
attach  to  such  corporation;  and  if  the  special 
objects  of  its  incorponition  include  purposes 
requiring  the  use  of  the  water,  the  supply  ©/ 
water  to  which  the  corporation  is  entitled 
will  be  measured  by  the  extent  of  user  neces- 
sary for  the  purposes  of  the  act,  if  such  iwer 
would  be  more  extensive  than  that  to  vhi<^ 
the  corporation  would  Ikj  entitled  as  the 
successor  of  the  former  riparian  owner. 
Swindon  Waterteorka  Company  v.  WilU  ajti 
Berks  Canal  Company,  7  L.  R,  H.  L.  Cts. 
697;  83  L.  T.,  N.  8.  513;  24  W.  R  284; 
affirming  the  decision  of  the  Lords  Justices, 
9  L.  R,  Ch.  451;  43  L.  J.,  Chnnc.  893;  80 
L.  T.,  N,  S.  443;  22  W.  R  444;  reversing 
the  decision  of  Malins,  V.  C,  29  L.  T.,  N.  S. 
722:  22  W.  R  212. 

A  canal  company  incorporated  by  act  of 
parliament  claimed  to  be  entitled  to  the  flov 
of  water  in  a  certain  stream  for  the  purposes 
of  navigation  under  the  act,  as  the  purchasen 
under  the  act  of  a  tenement  upon  which  ▼*> 
an  ancient  mih.  A  waterworks  compnoT, 
without  parliamentary  powers,  acquired  lanos 
higher  up  the  stream  than  the  canal  companj. 
and  diverted  the  water  of  the  stream,  aod 
stored  it  in  a  reservoir  for  the  purpose  of  sell- 
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g  it  to  tlie  toiJirn  of  Swindon,  claiming  to  do 
as  u  mnttcr  of  ricrlit:— Held,  first,  that  the 
kiial  company  -was  entitled  to  the  flow  of 
ater  to  tlio  cxtentclaimed  under  both  heads. 
Ik 
Scld,  seeoT&dly,  the  user  claimed  by  the 
rater-'work.s  company,  not  being  a  user  con- 
tctcii  ^vith  tlie  servient  tenement,  was  incon- 
latent  witlx  lUc  right  of  the  canal  company. 

H.e\dL^  tliirdly,  that  such  user  being  claimed 
IS  of  ri^lit  migiit  ))e  restrained  by  injunction 
without  proof  of  substantial  damage  already 
sustained  or  imminent  therefrom.     Ih, 

As  to  rights  in  respect  of  water  and  water- 
cowYsea,  generally,— see  Watbk  and  Water- 

COUHSKS. 

lAode  of  naer  o£  canals ;  rights  of  user  by 
public^ — There  is  a  public  right  of  user  of  a 
canal  with  boats  propelled  by  steam  power,  if 
Vhe^  do  no  injury  to  the  canal  beyond  what  is 
occasioned  by  traction  by  horses.   Case  v.  Mid- 
land BfiUioay  Company^  5  Jur.,  N.   S.  1017; 
^U  J,,  Chanc.  727;  27  Beav.  247. 
^  A  canal  company  cannot  grant  the  exclu- 
sive right   to  let  boats  for  hire  over  their 
water,  ao  as  to  give  the  grantee  a  right  to  sue 
a  thii*d  party  for  the  infringement  of  his  right. 
UiU  v.  Tapper,  0  Jur.,  N.  S.  725;  8  L.  T.,  N. 
8.  7J)a;  a  U.  &  C.  121. 

A  company  was  empowered  by  an  act  to 
make  a  canal,  and  to  purchase  lands  for  the 
purpose  of  the  navigation,  and  upon  payment 
of  the  purchase- money  the  fee  simple  of  the 
\a\ids  was  to  be  vested  ia  the  company  for  the 
use  of  the  navigation,  but  to  or  for  no  other 
use  or  purpose  whatsoever.     By  a  subsequent 
act  the  company  was  empowered  to  make  a 
reservoir,   for  the  purpose  of  supplying  the 
ca:ial  with  water,  and  to  purchase  land  for 
that  purpose,  and  all  the  powers  of  the  first 
act  were  extended  to  making  the  reservoir. 
The  acts  colitaincd  various  clauses  reserving 
rights  of  fishery  to  the  owners  of  the  lands 
through  which  the  canal  and  reservoir  were 
taade,  and  enabling  them  to  use  pleasure 
boats  thereon  without  paying  toll,  but  pro- 
hibiting the  passage  of  any  boats  carrying 
passengers  or  goods  for  hire,  except  upon  pay- 
ment of  toll.     The  canal  and  reservoir,  and 
all  the  rights  of  the  canal  company,   were 
subsequently  vested  in  a  railway  company  by 
act  of  parliament,  in  the  same  manner  and  to 
the  same  extent  as  the  canal  company  could 
liave  held  or  used   the  same,   and  all  the 
powers  of  the  canal  acts  were  extended  to  the 
railway  company.    The  canal  company  pur- 
chased from  the  plaintiff's  ancestor  land,  upon 
which  the  company  made  the  reservoir,  and 
took  a  conveyance  of  it  in  fee  to  a  trustee  for 
the  company.     Two  questions  being  raised, 
first,  whether  the  railway  company  could  law- 
lully  let  out  boats  for  hire  upon  the  reservoir; 
and  secondly,  whether  tliey  could  lawfully 
080  the  reservoir  for  any  other  purposes  than 
for sQpplying  the  canal  with  water: — Held, 
by  Lord  Campbell,  0.  J.,  that,  under  these 
statutes,  there  was  not  a  universal  prohibition 


against  the  railway  company  using  the  reser- 
voir for  any  other  purpose,  except  Ihnt  (»f 
feeding  the  canal,  but  that  all  usrs  of  it, 
whotlier  by  pleasure  bouts  or  otiicrwisc,  other 
than  for  the  purposes  of  navigatio:),  whereby 
the  grantor  of  the  land,  or  his  heirs  or  as- 
signs, were  prcjudiceil,  was  unlawful,  but 
that  the  plaintiff,  not  being  a  shareholder, 
could  n(>t  rely  upon  the  improper  applications 
of  the  corporate  funds  to  this  purpose.  Per  Cole- 
ridge, J.,  and  Wightmnn,  J.,  that  the  mil  way 
company  could  not  lawfully  let  out  pl'*asuro 
boats  for  hire  upon  the  reservoir,  or  use  it  for 
any  other  purposes  on  pn»fit,  except  those  con- 
templated by  the  statutes  under  which  they 
were  incorporated,  as  the  land  was  vested  in 
them  for  the  use  of  the  navigation,  and  for 
no  other  use  or  purpose,  and  also  berauso 
such  use  of  the  reservoir  would  derogate  from 
the  rights  of  adjacent  land-owners;  and  lastly, 
because  it  involved  a  disposal  of  the  corpo* 
rate  funds  to  a  purpose  ftireign  to  the  object 
of  their  incorporation,  and  might  be  prejudi- 
cial to  the  shareholders.  Per  Erie,  J.,  that 
the  canal  company  and  the  railway  company 
acquired,  by  the  conveyance  of  the  land  to 
them,  all  the  incidents  to  an  estate  in  fee 
simple  not  expressly  prohibited  by  their  acts, 
with  the  specified  duty  superadded  of  usi4)g 
it  for  the  purpose  of  the  navigation,  and  of 
not  using  it  for  any  purpose  inconsistent  with 
that  object,  and  that  therefore  they  might 
lawfully  use  the  reservoir  with  pleasure  boats 
or  in  any  other  manner  which  did  not  impede 
the  performance  of  the  statutory  duty.  Bos- 
took  V.  Nartk  Staffardshire  Railway  Company^ 
3  C.  L.  R.  1027:  1  Jur.,  N.  S.  921;  24  L.  J., 
Q.  B.  225;  4  El.  &  Bl.  708.  See  8.  C7.,  in 
equity,  2  Jur.,  N.  S.  248;  25  L.  J.,  Chanc. 
825 ;  3  De  G.  &  S.  584. 

Leasing  and  mortgaging  canal.] — [By  21  & 

22  Vict.  c.  75,  8.  8  (passed  2d  August,  1858), 
canal  companies  htintj  alw  railway  companies 
are  prohibited  from  taking  leases  of  canalSy 
unless  specially  authorized  hy  act  of  parliament. 
This  enactment,  which  was  only  temporary^  is 
made  perpetual  hy  23  db  24  Vict,  c,  41.  J 

The  8  &  9  Vict.  c.  42,  enabled  canal  com- 
panies to  become  carriers  on  canals,  to  lease 
their  canals,  and  to  take  leases  of  others. 
Subsequently  a  railway  company  obtained  an 
act,  enabling  them  to  purchase  the  X.  canal, 
and  to  exercise  all  its  **  rights,  powers,  and 
privileges:"— Held,  that  after  the  purchase, 
the  railway  company  had  authority  to  take  a 
lease  of  canal  Y.,  under  the  first  act,  this 
being  a  ** right,  power,  and  privilege"  pos- 
sessed by  canal  X.,  and  wiiich  passed,  on  its 
sale  to  the  railway  company.  Rogers  v.  Ox- 
ford, Worcester  and  Wolverhampton  Railway 
Company,  25  Beav.  322;  affirmed  on  appeal, 
2  Do  G.  &  J.  C02. 

By  a  canal  act,  the  company  was  empowered 
to  borrow  and  tulce  up  money  upon  the  credit'' 
of  the  undcrtaKing  and  the  rates  or  duties 
made  payable  by  the  act,  and  by  writing 
under  their  common  seal  to  mortgage  or  as- 
sisrn  over  the  undertakins:  and  the  rates  or 
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diitiof*,  to  the  person  advancing  the  money, 
i\^  a  socMirity  for  the  money  so  l)orrowed;  and 
ii  form  of  mortgMfj^c  wjts  given,  whereby  the 
company  engaged  to  pay  the  interest  half- 
yearly:— Held,  that  the  property  of  the  com- 
pany, and  the  rates  or  duties  alone,  were 
pledged  for  the  payment  of  the  moneys  ad- 
vanced; and  that  the  company  was  not  liable 
to  be  sued  for  arrears  of  interest.  Pontet  v. 
Banngatohe  Canal  Company^  4  Scott ,  182;  8 
Bing.  N.  C.  433. 

4.   TolU, 

Right  to,  and  amowit  of  tolls.] — Where  a 
canal  is  made  pursuant  to  an  act.  the  right  of 
the  proprietors  to  toll  is  derived  entirely  from 
the  act;  and  it  is  to  be  considered  as  if  tliero 
was  a  bargain  between  them  and  the  public, 
the  terms  of  whicli  are  expressed  in  the 
statute;  and  the  rule  of  construction  is,  that 
any  ambiguity  in  the  terms  of  the  contract 
must  operate  against  the  company  of  adven- 
turers, and  in  favor  of  the  public.  The 
proprietors,  therefore,  con  claim  nothing 
which  is  not  clearly  ffiven  to  them  by  the 
act.  Stourbridge  Cantu  Company  v.  Wlieeley^ 
2  B.  &  Ad.  793.  S.  P..  Barrett  v.  Stockton  and 
Darlington  Railway  Campftnyy  2  Scott,  N.  R. 
837;  3M.  &  G.  134. 

A  canal  was  formed  upon  two  levels,  which 
were  connected  by  a  cliain  of  locks.  Upon 
the  upper  level,  there  was  no  lock  whatever. 
By  the  act  for  making  the  canal,  all  persons 
were  at  lil>erty  to  navigate  thereupon  with 
boats,  upon  payment  of  such  rates  and  dues 
fts  should  l>c  demanded  by  the  company,  not 
exceeding  the  rates  therein  mentioned;  and. 
by  another  clause,  tlie  company  was  authorized 
to  take  certain  rateb  and  duties  for  every  ton 
of  iron  and  other  goods  navigated  on  any 
part  of  the  canal,  and  which  should  pass 
through  uny  one  or  more  of  the  locks;  and 
power  was  given  to  the  owners  of  adjoining 
lands  to  use  pleasure  boats  on  the  canal, 
without  paying  dues,  so  as  the  same  did  not 
pass  through  any  lock,  and  were  not  used  for 
cairying  goods: — Held,  that  this  dct  gave  no 
right  to  demand  toll  for  boats  navigating  the 
upper  level  of  the  canal,  in  which  there  were 
no  locks.     Ih, 

Where  a  canal  act  directed,  **  that  no  boat 
navigating  thereon,  which  should  not  be 
capable  of  carrying  a  greater  burden  than 
twenty  tons,  or  which  sliould  not  have  a 
loading  of  twenty  tons  on  board,  sliould  be 
allowed  to  pass  through  any  of  the  locks, 
unless  the  owner  or  navigator  of  such  boat 
should  pay  tonnage  equal  to  a  boat  of  twenty 
tons;^'  and  it  did  not  appear  that  in  any  part 
of  the  act  a  boat  per  sc  was  made  liable  to 
any  toll,  but  that  all  the  provisions  as  to 
tolls  applied  exclusively  to  goods  conveyed 
on  the  canal : — He1d,that  the  clause  in  question 
was  confined  to  boats  carrying  some  loading, 
and  did  not  attach  upon  an  empty  boat  pass- 
ing through  the  locks.  Leedn  and  Liverpool 
Canal  Navigation  Company  v.  Uustler^  2  D. 
&R.  556;  1  B.  ^kO.  424. 


A  canal  act  gave  a  higher  tonnagpe  for  ^i^ 
goods  than  for  heavy  goods.    If  a  jory 
that  certain   goods  were  heavy  goods  ^ 
the  act  passed,  ten  years'  subsequeot 
of  the  company  to  consider  the  sazm 
as  light  goods  will  not  entitle  the 
pany  to  demand  for  these  the  toll  cm  ^%^ 
goods.    Bto^ffordtiiire  and  WorcaiersAin  ^ 
Company  v.  Trent  and  Meney  Caaai 
G  Taunt  151. 

By  an  act,  a  toll  of  one  shillio?pi 
imposed  on  all  coal,  &c.  (in  admtioo    to  tbe 
ordinary  toll)  navigated  on  any  pmrt  of  t3bm 
canal  from  a  particular  specified  place,  or  fro^ 
anyplace  within  two  miles  tliereof: — H^i, 
that  this  only  applied  to  voyages  coznmencasg 
within  the  specified  limits,  and  that  do  sscfr 
additional  toll  was  payable  for  coal  loaded  at 
a  place  more  than  two  miles  froai    Hie  ^pc^ 
specified,  although  conveyed  upon  a    partol 
the  canal  within  two  miles  of  that  spot.   Ait- 
tain  v.  Cromford  Canal   Company,  3  Be  &  A. 
139. 

An  act  impoaed  a  t<ill  on  **  every    tc»  <rf 
butter  or  other  goods,  wares,   mcrctkand^et 
and  commodities,"  and  a  lower  toU  00***  e^erf 
ton   of    coal,  cinders,    lime    and    limest^M;, 
stone,  gravel  and  manure."   Blocks,  cut  with 
wedges  from  the  quarry,  and  there  reduced 
to  certain  dimensions  acconling  to  the  order. 
and   squared   with  a  pickaxe,  to  lie  %eb^  « 
railway  sleepers,  each  being,  after  such  pr^ 
arntion,    worth   9d.  more    than    un wrought 
stone  of  the  same  weight: — Held,  liable  ts 
the  toll  as  st^mes  onlv,  not  ns  nierclttodise. 
Fislier  v.  Lee,  I Z  A.  &B.  C22;  4  P.  &  D.  447. 

A  company  was  empowered  by  act  to  take 
for  tonnage  upon  all  coals  and  oUier  conunodi- 
ties  whatsoever,  conveyed  upon  the  canal, 
duties  not  'exceeding  2l^tL  per  ton,  on  enter- 
ing or  passing  out  of  the  canal ;  and  also  n<A 
exceeding  l^cZ.  a  mile  for  every  ton  of  coal 
except  all  dung,  soil,  marl,  ashes,  and  other 
manure  (other  than  lime,  which  was  to  pay 
half  tolls),  and  except  stone  and  other  mate 
rials  for  mending  roads,  w^hich  was  to  post 
toll  free.  By  another  section,  no  boat  should 
pass  thi'OUQh  any  of  tho  locks,  unless  such 
boat  should  pay  a  duty  equal  to  what  would 
be  paid  by  a  vessel  lotidcd  with  a  burden  of 
thirty  tons,  or  unless  it  should  be  returning, 
after  having  passed  on  the  canal,  with  a 
greater  burden  than  thirty  tons: — Ueld,  that 
a  boat  laden  with  thirty-eight  tons  of  manure, 
which  had  entered  the  canal  and  pa.«sed  along 
it  without  paying  toll,  was  not  liable  to  pay 
any  toll  on  returning  through  tlie  lock  empty, 
after  discharging  her  curgi».  Grautnam 
Canal  Naivi(/ation  v.  Iltdlj  3  Itailw.  Cos.  710; 
18  M.  «&  W.  114;  13  L.  J.,  Exch,  283  ;  af- 
firmed, 14  M.  &  W.  tJ8U;  15  L.  J.,  Exch.  69 
— Exch.  Cham. 

Under  a  canal  net,  impo^ng  a  toll  '^on 
coals,  lime,  timber,  bricks,  stone,  and  all  other 
goods,  wares  or  mercliandise  whatsoever," 
gravel  and  materials  for  the  repair  of  turnpike 
roads  are  liable  to  toll.  Coulton  v.  AnMer^  8 
Uailw.  Cas.  724,  n.;  13  M.  &  W.  403;  14  JL 
J.,  Exch.  11. 
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By  fi  canal    act  a  company  was  empowered 
Taulc^e  a  canal ,  to  be  called  the  Uiiiou  Canal, 
yrxt  3^.  to  TST.,   -with  a  cut  from  G.  to  M.     It 
dng  founck.  impracticable  to  carry  the  work 
I'N.,  aiiotlier  act  was  piissed,  enablmg  them 
>  yai-y    t\xG  line  of  the  cut  from  G.  to  M., 
rhicli    vras   <3one  accordingly.     A  third   act 
7as  olt-erwarcla  passed,  for  joining  the  Union 
)anal  to  the  Orand  Junction  Canal,  by  means 
^f  ri  Oann,l    from  G.,  to  be  called  the  Grand 
DnioTi  Canal,  xvhich  was  also  done.     By  the 
first  ^  act,     tlie    company    was  authorized    to 
TfiCQive    for    coal  navigated  upon  the  Union 
Canal  an€L  cut  a  mileage  tonnage  of  2}^d.,  so 
as  not  to  exceed  a  certain  sum  {5s.).    By  the 
W\\Td   act,  it   was  enacted,  that  they  should 
not  be  entitled  to  receive  more  than  2».  (kl. 
per  ton  for  coal  navigated  on  the  Union  Canal, 
axiOL  thence  on  the  Grand  Union  Canal,  for  a 
certain  specified  distance  (to  H,);  and  2s.  UL 
if  carried  beyond  that  distance.   A  mandamus 
issued,  reciting  that  M.  was  aggrieved  by  the 
tonnage  taken  by  the  company  on  coal  being 
higher  from  L.  to  M.  by  G.,  than  if  it  were 
earned,    after  passing  G.,  upon    the  Grand 
Union  Canal ;  and  commanding  the  company 
to  establish  a  uniform  rate  of  tolls  along  the 
whole  of  tl)eir  line,   or  to  take  tonnage  on 
coal  from  L.  to  M.  only  in  proportion  to  that 
cwricd  from  L.  to  G.,  and  afterwards  upon 
the  Gmncl  Union  Canal,  so  long  as  they  ti>ok 
less  til  an  28,  Qd.  and  2«.  Id,  on  coal  carried 
Itom  L.  to  G.,  and  afterwards  upon  the  Grand 
Union  Canal.    The  i*eturn  to  the  mandamus 
denied  the  receipt  of  unequal  tolls: — Held, 
that,  the  first  act  having  authorized  a  mileage 
toll,  and  the  last  net  j>rohibiting  in  certain 
cases  more  than  a  certain  amount  of  gross 
toll,  the  power  of  making  a  uniform  riite  of 
toll  was  expressly  taken  away  from  the  com- 
pany; and  that  the  first  act  having  Imposed 
such  mileage  toll  (m  coal  on  the  whole  of  the 
Union  Canal  and  cut,  and  having  only  ex- 
empted it  from  such  toll  if  it  passed  along 
the  Grand  Union  Canal,  the  original  toll  still 
prevailed  from  L.  to  M.  on  the  Union  Canal. 
Reg.   V.  Leicestershire  and  Northamptonshire 
Union  Canal  Company ^  3  Railw.  Cas.  730 — 
Exch.  Cham. 

By  83  Geo.  8,  c.   80,  the  Grand  Junction 
Canal  Company  was  empowered  to  take  tolls 
for  the  passage  of  manure  between  Bramston 
and  Brentford,  and  persons  occupying  lands 
through  which  the  canal  passed  might  carry 
manure  without  payment.     By  34  Geo.  3,  c. 
24,  for  making  a  cut  to  Buckingham,   the 
powers  and  authorities    mentioned    in    the 
former  act  were  to  bo  exercised  by  the  com- 
pany and  by  the  owners  of  lands  on  the  new 
cut,  as  if  re-enacted,  and  the  like  exemptions 
vere  to  be  allowed.     By  35  Geo.  3,  e.  43,  re- 
citing the  first-mentioned  act,  the  company 
was  empowered  to  make  a  cut  to  Paddington, 
and  the  several  powers,  authorities,  matters 
and  things  in  the  recited  act  contained,  except 
the  rates,  were  to  be  used  and  exercised  by 
the  company,  and  applied  for  making  the  cut, 
and  for  ascertaining  tolls,  and  in  all  respects 
as  if  re-enacted,  and  as  if  the  cut  had  been 


part  of  the  works  authorized  to  be  made  by 
the  first  act.  By  35  Geo.  3,  c.  85,  for  making 
a  cut  from  Watford  to  St.  Albans,  reciting 
the  before-mentioned  acts,  the  powers  granted 
thereby  were  to  be  exercised  by  the  company 
and  by  the  owners  of  lands  as  if  re-enacted, 
and  the  like  exemptions  were  allowed : — Held, 
first,  that  on  the  construction  of  the  35  Geo. 
3,  c.  43,  persons  occupying  lands  on  the  Pad- 
dington cut  could  not  carry  manure  on  the 
canal  free  from  toll.  Tatne  v.  Orand  Junction 
Canal  Company^  11  Exch.  780;  25  L.  J., 
Exch.  223. 

Held,  secondly,  that  tlie  provisions  of  the 
several  public  local  acts  with  respect  to  tolls 
on  different  cuts,  parts  of  the  same  canal, 
might  be  comi)ared  in  order  to  ascertain  the 
meaning  of  a  clause  in  the  Paddington  act, 
alleged  to  create  exemptions  from  toll  upon 
the  Paddington  cut.     lb. 

By  an  act,  a  canal  company  was  authorized 
to  execute  certain  works  ft)r  the  purpose  of 
making  the  river  Taniar  navigable  for  the  dis- 
tance of  thirty  miles,  and  in  consideration  of 
the  great  charge  and  expense  which  the  com- 
pany must  incur  and  suffer  in  making  and 
maintaining  the  works  thercb)'  authorized  to 
be  made  and  maintained,  it  should  and  might 
be  lawful  to  and  for  the  company  from  time 
to  time,  and  at  all  times  thereafter,  to  ask, 
demand,  take,  and  recover  the  several  rates 
therein  mentioned  for  the  tonnage  and  wharf- 
age of  all  minerals,  &c.,  which  should  be  car- 
ried upon  the  navigation,  canal,  and  collateral 
cut,  or  any  of  them.  The  company  only  com- 
pletetl  the  navigation  to  the  extent  of  about 
three  miles: — Held,  nevertheless,  that  the 
company  was  entitled  to  recover  rates  in  re- 
spect of  the  conveyance  of  goods  along  the 
navigation  so  completed  by  the  company. 
I'amar  Navigation  Company  v.  Wagstaff^  9 
Jur.,  N.  S.  1324;  4  B.  &  S.  288;  32  L.  J.,  Q. 
B.  295. 

Reducing  or  varying  tolls.] — An  act  pro- 
vided that  the  Monmouthshire  Canal  Com- 
pany should  not  receive  any  higher  rates 
of  tonnage  than  should  for  the  time  being, 
be  taken  by  the  Brecknock  Canal  Company ; 
and  the  latter,  by  a  resolution  of  a  general 
meeting,  and  under  their  common  seal,  re- 
duced their  tolls: — Held,  that  the  Monmouth- 
shire Canal  Company  could  not  question 
collaterally  the  validity  of  such  resolution, 
but  was  bound  by  it.  Monmoutlishire  Canal 
Company  v.  Kendall^  4  B.  &  A.  453. 

Where  a  canal  company  was  empowered  to 
take  such  rates  as  should  be  fixed  at  a  general 
assembly  of  the  proprietors,  not  exceeding  \d, 
per  ton  per  mile  upon  coal;  and  they  were 
also  empowered  to  reduce  the  mtes  at  a  gen- 
eral assembly  held  on  certain  notice;  but  no 
reduction  was  to  be  made  without  the 
consent  of  the  major  part  in  value  of  the 
proprietors ;  a  contract  made  by  individuals 
with  the  company,  bmt  not  at  such  general 
meeting,  whereby,  in  consideration  that  those 
individuals  would  make  a  navigable  cut  to 
convey   water  from  their  collieries,  through 
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land  not  within  the  statutable  line  of  tlie 
ctinal,  into  tbc  can«il,  ntul  convey  tlic;  snmc  to 
the  company,  the  latter  should  {KTmit  them  to 
carry  their  couls  through  the  cut  and  tdong  the 
canal  for  It.  per  ton.  the  comimny  paying  back 
dd,  per  ton,  is  illegal  and  void ;  Ist,  asn  specula- 
tion by  wliich  the  company  might  guin  more 
or  less  than  the  legislature  intended  they, 
sliould  take,  under  similar  circumstances, 
from  the  public  in  general;  2dly,  as  extend- 
ing in  effect  the  power  of  the  company  to 
purchase  land  beyond  the  limits  assigned  by 
the  act;  8dly,  as  enabling  them  to  raise  more 
capital  than  they  were  entitled  by  the  act  to 
do,  by  means  of  paying  for  land  or  works  i»y 
a  total  or  partial  saU;  of  their  tolls;  which 
tolls  are  made  a  security  for  the  money  sub- 
scribed or  taken  upon  mortgage;  4thly, 
because  the  tolls  could,  in  no  instance,  be  re- 
duced but  at  a  general  assembly,  and  this,  in 
fact,  openites  as  a  reduction  of  the  tolls  pro 
tanto.  Lee9  v.  Manehetter  Canal  Navigation, 
1 1  East,  G45. 

By  an  act,  a  company  was  entitled  to  de- 
mand a  fixed  sum  for  goods  carried  upon  any 
part  of  the  canal,  wliich  rates  should  be  equal 
throughout  the  whole  length  of  the  intended 
canal.  By  8  &  0  Vict.  c.  28,  subsequently 
passed,  proprietors  of  canals  were  empowered 
from  time  to  time  to  alter  or  vary  the  tolls 
granted  to  them,  either  upon  the  whole,  or  for 
any  particular  portion  or  portions  of  such 
canals,  according  to  local  circumstances,  or  the 
quantity  of  trafic  or  otherwise,  as  they  should 
think  fit,  with  a  proviso  that  such  tolls  were 
to  be  charged  equally  to  all  persons,  and 
after  the  same  rate,  whether  per  mile,  or  per 
ton  per  mile,  in  respect  of  all  boats  of  the 
like  description  passing  along  or  using  the 
same  portion  of  the  canal,  and  all  goods  of 
the  like  description  conveyed  or  propelled  in 
a  like  boat,  passing  along  or  using  tlie  same 
portion  of  the  canal,  under  the  like  circum- 
stances : — Held,  that  it  was  competent  to  the 
company  to  take  a  proportionally  less  toll  per 
ton  per  mile  for  goods  carried  a  given  dis- 
tance (five  miles)  along  any  part  of  the  canal, 
than  for  goods  carried  less  than  that  distance. 
Striekv.  Swansea  Canal  Company y  16  C.  B., 
N.  8.  240;  12  W.  R.  711;  10  L.  T.,  N.  8. 
460. 

Held,  also,  that  it  was  competent  to  the 
company  to  agree  to  carry  at  a  lower  rate  for 
a  particular  individual,  in  consideration  of  a 
large  guaranteed  minimum  toll,  in  order  to 
enable  the  company  to  enter  into  a  successful 
competition  with  a  rival  line  of  railway.     lb. 

Distraining  for  tolls.] — A  canal  act  gave  a 
company  tolls  for  all  goods  carried  along  the 
canal,  which  tolls,  if  not  paid  upon  demand, 
they  were  empowered  to  recover  by  action; 
or  they  might  seize  the  goods  or  other  things 
in  respect  whereof  such  rates  ought  to  have 
been  paid,  and  the  boat  or  other  vessel  laden 
therewith,  and  detain  the  same  until  payment 
of  such  rat^s,  and  all  arrears  due  from  the 
owner  of  the  boats;  and  if  such  goods  were  not 
redeemed  within  seven  days  after  the  taking 


thereof,  the  same  were  fo  be 

sold  as  in  case  of  a  distress:— Held,  tbat  iMi 

clause  did  not  empower  the  compajiy  to  sell 

the  boats.  Fraserv.  Sicnntieji  Can^Ml    ~ 

3N.  &M.  391:  1  A.  &E.  3;54. 

Held,  also,  that  their  right  to  si 
contined  to  the  limits  of  the  canal  \  and  tb'^t, 
therefore,  thcv  were  not  authorizetl  to  seose 
goods  after  Ihc-y  had  been  l:indc<I.       /"Jk 

A  canal  company  w.is  authorized  to  >! 
and  sue  for  certsun  tolls  upon  the   carri  i^  ^ 
goods,  in   respect  of  which   any     such  tolk 
ought  to  l>e  paid,  and  to  dctairt    the  sas^ 
until  payment  made  of  sue!)  tolls,  nntl  of  aH 
arrears  of  the  same  then  due  from  the  owr^a 
of  such  carriage  or  g(»oJs;  and  in    case  ^^k 
distress  should  XiuX   be  redeemed  wit  bin  §r^ 
days,  to  appraise  and  sell  the  same,  aii  in  acLse 
of  a  distress  for  rent ;  they  were  not  cxpreseJf 
authorized  to  levy  any  toll  upon  carTi*i^:*cs: — 
Held,  that  teams  could  not  be  distmined  for 
arrears  of  tolls  due  from  the  owners  of  ^wdi 
earned  in  them,  if  they  were  not   carrying 
goods  of  such  owners  at  the  time  of  the 
tress.     Jenkiiu  v.  Cooke^  1  A.  &  £.  373. 

The  statute  enacted  timt  any 
brought  for  anything  done  in  pursuance  ^ 
the  act,  or  in  execution  of  the  powers  mod 
authorities  granted  by  it,  should  be  brought 
within  six  calendar  months  next  after  th«  fact 
committed : — Held,  first,  that  such  a  distrev 
was  a  thing  done  in  pursuance  of  tli«  act. 
lb. 

Held,  secondly,  that  where  an  owner  of 
teams  let  them  to  a  thirfl  person,  nnd  dorisg 
such  letting  they  were  illegally  distrained  for 
arrears  due  from  the  person  hiring^  while  nsoft 
carrying  such  person^s  goods,  and  aftcrwardt 
sold,  such  owner  might  sue  within  ni 
months  from  the  time  of  sale,  on  a  oooot 
complaining  of  injury  done  to  his  reversionazy 
interest  by  the  seiznre  and  sale.     /& 

As  to  tolls  upon  rivers, — sec  this  title,  L, 
8;  in  general, — see  Tolls. 


^au}). 
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^e  <Sjtcat  Ucgna, 

Natnre  of  the  writ ;  Jurisdictton  to  iasae,  and 
in  what  cases  granted.] — The  writ  of  ne  exeat 
regno  is  a  high  prerogative  right,  originallj 
applicable  to  purposes  of  state ;  afterwardi 
extended  to  private  transactions;  it  is  confined 
to  cases  of  equitable  debts  and  is  equivaleat 
to  equitable  bail.  Dick  v.  Swinton^  1  Yes.  & 
B.  373;  Jackson  v.  Petrie,  10  Vcs.  161; 
BoeJm  V.  Wood,  1  Turn.  &  Uuss.  S43;  White- 
housa  V.  Partridge,  3  8wans.  377. 

A  court  of  equity  will  not  grant  a  nc  cxeal 


)63 


NEGLIGENCE. 


0864 


•gno  for  a    mere  legal  demand.      Peame  v. 
ujUe^  A.nil>.   75. 

'riic  niiister  of  the  rolls  lias  jurisdiction  to 
liivel  Ik  ue  exo»it  re«^uo  to  issue.  Boehm  v. 
WiMJil.    I  Turn.   &  Uuss.  843. 

'I  \\e  Court  «»f  Exchequer  will  grant  an  order 
n  lite  nature  of  a  nc  exeat  regno  against  au 
iccountant  of  the  crown,  ahout  to  leave  the 
k\n^U.oni  without  rendering  his  accounts. 
Att.    Oen,  V.   JJucIUow,  1  Price,  281). 

When  a  sum  of  money  admitted  to  be  due 
is  ordeve«.l  to  be  paid  on  or  before  a  certain 
day,  a  writ  no 'exeat  regno  may  be  issued 
&«^aiiist  tlic  dfibtot:  before  tliat  day ;  the  order 

amountinst  to  an  immediate  judgment,  though 

payini*nt    is    deferred.     JMey  v.  Sobey^  42  L. 

^.,  CUanc.  271;  15  L.  U.,  Eq.  200;  21  W.  R. 

309;    27  L..  T.,  N.  S.  808— V.  C.  B. 

In  a  suit  for  an  account  a  ne  exeat  regno 

cau  \iM  obtained  against  a  co-defendant.     lb. 

Proof  of  defendant's  indebtedness  and 
intention  to  depart.] — For  the  court  to  gmnt 
a  ne  exeat  regno,  there  must  be  the  most 
distinct  evidence  of  a  debt  due.  Mere  belief 
ol  the  pluintitf,  that  if  the  accounts  were 
taken^  a  balance  would  be  found  due  to  him, 
is  not  sutiicient.  TkompaoH  v.  JSmith,  11 
3uT.,  N,  S.  27tf ;  34  L.  J.,  Chanc.  412. 

A  trustee  was  in  contempt  for  not  answer- 
ing, and    out  of  the  jurisdiction.     He  had 
l^onc  out  «>f  the  jurisdiction  to  avoid  answer- 
ing; he  hnd  sold  out  the  trust  fund  to  an 
amount  exceeding  20.000/.,  he  had  come  from 
Boulogne  with  a  return  ticket,  and  intended 
to   cle|mrt    shortly,    and   had    in    fact    been 
arrested  at  the  station,  on  the  day  before  the 
motion    for    a    ne    exeat  was    made,    while 
attempting  to  depart.     The  order  for  a  writ 
of  no  exeat  was  made.     Howkins  v.  UowHm^ 
1  Drew.  &  Sm.  75;  6  Jur.,  N.  S.  490. 

A  ne  exeat  regno  will  not  be  granted  on 
a  general  attidavit  of  belief  of  the  defend- 
ant's intention  to  quit  the  country,  the  cir- 
cumstances not  being  stated.  Peri'y  y.  Dorut^ 
19  W.  R.  1048— R. 
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5.  CoMlruetion^  Maintenance  and 

Operation    of    Canals.      See 
Navigation  (Inland). 

6.  Navigatiun  of  Vessels,  8ee  Shi9> 

PING. 

7.  Transportation  of  Passengers  and 

Ooods,     8ee  Carkikb. 

8.  Working  Mines,  See  Mines  and 

Minebals. 

9.  Escape  of  Gas,     See  Gas. 

10.  Accidental  Fires,  See  Fibb  and 

FiBBWORKS. 

11.  Management    or   Obstruction  of 

Water  and  Watertoorks,     S^ 
Wateb  and  Wateb-coursb^ 

12.  By  Attorneys  or  Solicitors.     Se0 

Attobnbt  and  Solicitob. 
18.  ^    Physicians^    Surgeons^     or 
Apothecaries,     See  Medicinb 

AND    MEDIpAL    PBACTITION^ 
EB. 

14.  By  Experts  and  Workmen^  gen^ 

eraUy,       See     Wobk     and 
Labor. 

15.  Criminal  Liability.  Sec  Cbiiu- 

NAL  Law. 

n.  Parties  Liable,  9387. 

1.  In  Oetufral^  9S87. 

2.  Ownerships  Possession  or  Control 

of  Property,  9389. 
8>  Employers^      Contractors     and 
Workmen,  9892. 

4.  Public   and    Corporate   Bodies^ 

Trustees  and  Statutory  Com^ 
missioners,  9399. 

5.  Metropolitan    B/ards  and  Ve^ 

tries.     See  Metbopolis. 

6.  Carriers    of    Passengers     and 

Goods,    See  Cabbieb. 

7.  Ship-owners,      See    Cabbieb ) 

Shipping. 

8.  doners  of  Animals,    See  Ani- 

1CAL8. 

0.  Canal  Companies,     See  Navi- 

gation (Inland). 

10.  Gas  Companies,     See  Oas. 

11.  Mining  Companies,    See  Mines 

AND  Minerals. 

13.  BaHway  Companies,     See  This 

Title,  I.,  4;  Carrier;  and 
Fire  and  Fireworks. 
18.   Water  Companies,    See  Water 
AND  Water-course. 

14.  Master  or  Servant ;  and  Liabil- 

ity of  Master  to  Servant,     Se^ 
Master  and  Servant. 

15.  Principal  or  Agent ;  and  lAabQr 

ity  of  Agent  to  Principal,  See 
Principal  and  Agent. 

m.  Contributort  Negligence,  9404. 
IV.  Actions   for   Injuries,    GensballT| 
9411. 

1.  Parties,  9411. 

2.  Pleading,  9412. 

8.  Evidence;  what  Questions  are 
for  Vie  Jury  ;  and  how  Submit^ 
ted  and  Found,  9416. 

4.  Damages,  9421. 
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y.  AcnoiTS  FOR  Causing  Death  by  Neg- 

LIOBNCK«  9425. 

1.    Wk€n    Maintainable ;    Nature 
of  Action  ;  and  Jurudiciion^ 
9425. 
.     ».  Birtiei,  9428. 
8.  Pleading,  9429. 
4.  Damages  ;  and  haw  apportioned^ 
0431. 
yi.  NuiSARCES    Caitbed  bt  Negliosncb. 

See  NuiSANCB. 
YII.  C&oiiNAL  Liability.     See  Criminal 

Law. 
Vni.  Inbyitablb    Accident.      See    Acci- 
dent; Shipping. 

L  What  con8Titute8;  and  Extent  op  Lia- 
bility. 

1.   General  Principles, 

Nature  of  the  duty  or  obligation  upon  neg- 
lect of  w!iioh  action  ariaes.! — To  sustain  an 
action  for  negligence,  it  is  not  necessary  tliat 
ibe  duty  neglected  should  have  arisen  out  of 
a  contmct  between  the  plaintiff  and  the  de- 
fendant. However  the  duty  may  arise,  if  it 
exists,  and  is  neglected  to  tlie  injury  of  the 
plaintiff,  he  has  a  right  to  sue  for  damages. 
Collett  V.  London  and  North  Western  Railway 
Company,  16  Q.  B.  984;  15  Jur.  1053;  20  L. 
J.,  Q.  B.  411. 

Persons  forming  themselves  into  a  society 
for  the  protection  of  trade,  and  issuing  pros- 
pectuses, in  which  they  represented  that  they 
instituted  inquiries  for  subscribers  with  refer- 
ence to  the  respectability  of  proposed  custom- 
ers, arc  liable  to  subscriljers  for  neglect  to 
take  due  and  reasonable  care  to  make  such 
Inquiries.  Wood  v.  Woods,  3  F.  &  F.  244— 
He  I  lor. 

A  person  who  sustains  an  injury  from  the 
execution  of  works  authorized  by  a  statute  is 
not,  generally  speaking,  entitled  to  compen- 
sation, under  the  compensation  clauses  of  the 
statute,  unless  the  injury  sustained  is  .such  as, 
had  the  works  not  been  authorized  by  the 
statute,  would  have  given  the  claimant  a  right 
of  action.  Neio  Hirer  Company  v.  Johnson,  2 
£1.  &  £1.  4.^.'i. 

A  company,  in  the  execution  of  works 
authorizea  by  a  local  act  which  incorporated 
the  Waterworks  Clauses  Act,  10<&  11  Vict.  c. 
17,  intercepted  water  from  percolating  under- 
ground into  a  well  belonging  to  J.,  and  also 
abstracted  from  the  well,  water  which  had 
already  so  percolated  into  and  was  in  it.  By 
10  &  11  Vict.  c.  17,  8.  12,  in  the  exercise  of 
the  powers  conferred  by  the  act,  the  under- 
takers aha^i  do  as  little  damage  as  can  be, 
and  shall  r.ako  full  compensation  to  all  par- 
ties inter^.p;od  for  all  damage  sustained  by 
them  thrG«7//\  the  exercise  of  such  powers: — 
Held,  tha'.  va^much  as,  apart  from  the  statute, 
no  action  r/uuld  have  lain  by  J.  against  the 
eompany  'n  respect  of  cither  the  interception 
or  the  abstraction  of  such  water,  the  statute 
gave  no  right  to  compensation  in  respect  of 
either.     lb. 


Where  a  statutory  obligation  is  im 
a  person,    he   is  liable  for  any    injurj 
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arises  to  others  in  consequence  of 
been    negligently    performed, 
himself  or  by  a  contractor  employed  bj 
Gray  v.   Pullen,  6  B.  &  S.  970;  34  I*.    J 
B.  265;  11  L.  T.,  N.  8.  5C9;  13  VIT-  R. 
Exch.  Cham. 

The  18  &  19  Vict.  c.  ISO,  s.  185, 
the  board  of  works  to  make  a  sevrer,  and 
carry  their  works  through  or  under* 
or  vault  under  the  carriage- way  or 
of  any  street,  making  corap^hsation    for 
damage  done  thereby ;  and  a  special 
ascertaining    the    amount    of 
tained  is  pointed  (mt : — Held,  that 
visions  did  not   preclude  one  who   bad  t 
tained     damage     from    work     done     by 
contractor,    under  the  order  of  tbe 
from  maintaining  an  action  against  tbe 
tractor,  where  the  damage  had  arisen 
his  negligence  and  want  of  proper  care 
skill.     Clothier  v.    Wt^wter,  12  C.  B-,    -?r.  & 
790;  9  Jur.,  N.  S.  231. 

As  to  liability  of  public  and  cnrj^jnte 
bodies,  trustees,  commissioners,  te.,  for  oc^ 
ligence  in  execution  of  statutory  powen; — 
see  this  title,  II.,  4. 


Nature  of  cause  from  which  i]^}iiry  i 
In  an  action  for  negligence  there  is  no  disdae- 
tion  between  injuries  arising  from  tbe  careleai 
and  unskillful  management  of  an  animal  <s 
other  personal  chattel,  and  an  injury  TCsaH" 
ing  from  the  negligent  management  of  fixed 
real  property,  unless  |>erliaps  where  the  act 
complained  of  is  such  as  to  amount  to  a 
nuisance.  Eeetlie  ▼.  London  and  Nerii^ 
Western  Railway  Company^  6  Railw.  Gas.  184; 
4  Exch.  244;  13  Jur.  659;  20  L.  J.,  EsdL 
65. 

A  contractor  employed  by  the  Metn>politas 
Board  of  Works,  under  their  compulsory 
powers,  to  open  a  public  road  for  the  purpose 
of  constructing  a  sewer,  is  not  liable,  afia 
filling  in  the  trench,  and  making  that  part  of 
the  road  as  sound  and  compact  as  it  can  then 
be  made,  for  injury  or  damage  to  passengers 
in  consequence  of  the  natural  subsidence  of 
the  soil  which  he  has  )>ut  in.  Hyams  v. 
Webster,  36  L.  J.,  Q.  B.  166;  2  L.  R,  Q,  B. 
264;  15  W.  R  619;  16  L.  T.,  N.  8.  118;  8 
B.  &  S.  272;  affirmed  in  the  Exchequer 
Chamber,  38  L.  J.,  Q.  B.  21;  4  L.  R,,  Q.  a 
188 ;  17  W.  R.  232. 

As  to  what  is  negligence  contributing  to 
injury,  and  the  effect  of  such  contributocy 
negligence, — see  this  title.  III. 

Sztent  of  the  care  or  diligence  reqtdzed] 
— A  party  who  takes  reasonable  care  to  poard 
against  accidents  arising  from  oruinaiy 
causes  is  not  liable  for  accidents  arising  from 
extraordinary  ones.  Blyth  v.  Birmingham 
Waterworks  Company,  2  Jur.,  N.  S.  833;  11 
Exch.  781:  25  L.  J.,  Exch.  212. 

If  a  person  brings  or  accumulates  on  his 
land  anything  which,  if  it  should  escape,  may 
cause  damage  to  his  neighbor,  he  does  so  at 
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Ills  peril.  If  it  do 38  osca]>c  and  causes  dam- 
aircv  hf  is  responsible,  however  careful  he 
may  have  been,  and  whatever  precautions  he 
may  imve  tiiken  to  f)revent  the  damage.  Ry- 
Unds  V.  FUtdier,  19  L.  T.,  N.  S  220;  37  L. 
J.,  Exch.  161— H.  L.  See  Fletdier  v.  Ry- 
lands,  3  L.  R,  H.  L.  Cos.  3U0;  35  L.  J., 
Exch.  155;  also  Wilson  v.  yeicherri/^  7  L.  R., 
Q.  B.  31,  33;  41  L.  J.,  Q.  B.  31,  32. 

Where  a  company  has  the  right  by  law  of 
taking  up  the  pavement  of  the  street,  for  the 
purpose  of  laying  down  pipes,  the  workmen 
they  employ  are  t>ound  to  use  such  care  and 
caution  m  doing  the  work  as  will  protect  the 
king's  subjects,  themselves  using  reasonable 
care,  from  injury;  and  if  they  so  lay  the 
stones  as  to  give  such  an  appearance  of  se- 
curity as  would  induce  a  careful  person,  using 
reasonable  caution,  to  tread  upon  tliom  us 
safe,  when,  in  fact,  they  are  not  so,  the  com- 
])any  will  be  answerable  for  any  injury  such 
person  may  sustain  in  consequence.  Drew  v. 
Jfew  River  Company^  6  C.  &  P.  754— Tindal. 

A  manufacturer  is  bound  to  use  reasonable 
skill  and  care  in  supplying  nny  article,  to  as- 
certain that  that  article  is  fit  for  the  purpose 
for  which  it  has  been  made,  but  he  is  not 
bound  to  supply  an  article  that  shall  be  abso- 
lutely fit  for  such  use;  and,  therefore,  ho  is 
not  responsible  for  any  damage  arising  from 
a  latent  defect.  Randall  y.  Nevcson^  84  L.  T., 
N.  8.  527— Q.  B.  Div. 

As  to  right  of  action  for,  and  presumptions 
and  proof  of  negligence,  generally, — sec  this 
title,  IV.,  1,  3. 

As  to  the  extent  of  the  care  required  from 
particular  classes  of  persons  or  in  respect  of 
particular  kinds  of  property,  business  or 
work, — see  this  title,  I.,  2-4;  and  the  several 
titles. 

■ 

2.   CondUicfk,  Management  and  Um  of  Lands^ 
BuildingSy  Machinery  and  WarhB,  in 

General. 

Oondition  of  premises,  generally,  and  lia- 
bility ibr  ii^jnries  resulting  from  defective  or 
improper  condition.]— It  is  the  duty  of  the 
occupier  of  a  building,  with  reference  to  per- 
Bons  resortins:  thereto  in  the  course  of  business 
upon  his  invitation,  express  or  implied,  to 
oxei'cise  reasonable  care  to  prevent  damage 
happening  to  them  from  unusual  danger  in 
the  construction  of  the  premises,  of  which  he 
has  or  ought  to  have  knowledge.  Indermaur 
V.  Dames,  1  II.  &  R.  243;  1  L.  R,  C.  P.  274; 
12  Jur.,  N.  S.  432;  35  L.  J.,  C.  P.  184;  14 
W.  U.  580;  14  L.  T.,  N.  8.  484;  affirmed  on 
ap|)eal,  80  L.  J.,  C.  P.  181;  2  L.  U.,  C.  P. 
8U;  15  W.  U.  434;  10  L.  T.,  N.  8.  293— 
£xcb.  Chum. 

Any  duty  on  the  part  of  the  occupier  of  a 
building  to  provide  for  the  safety  of  a  master 
workman  emptoycd  to  do  work  is  equally 
owing  to  the  servant  workman  whom  he  may 
lawfully  send  in  his  place.     lb. 

The  defendant  was  tlic  occupier  of  a  sugar 
refinery,  in  which  wi^  a  shaft  necessary  for 


bia  business,  but  open  and  unfenced.  Certain 
gas-fittings  were  being  put  up  which  it  was 
desired  to  test.  The  plaintiff  was  sent  by  his 
employer,  the  gas-filler,  to  the  refinery  for 
that  purpose;  while  so  engaged,  the  plaintiff 
fell  down  the  shaft:— H«*kl,  that  the  defend- 
ant was  liable  for  the  injuries.     Ih. 

A  declaration  alleged  that  the  plaintiff  was 
lawfully  in  the  defendant's  house,  as  a  visitor, 
by  his  invitation,  and  that  for  the  purpose  of 
-leaving  the  house,  he,  with  the  defendant's 
permission  and  knowledge,  opened  a  glass 
door  of  the  defendant's,  wiiich  it  whs  neces- 
sary to  open,  and  that,  by  the  carelessness, 
negligence,  and  default  of  the  defendant,  the 
door  was  in  an  insecure  and  a  dangerous  con- 
dition, and  unfit  to  be  opened;  by  reason 
whereof,  and  of  the  carelessness,  negligence, 
default,  and  improper  con<luct  of  the  defend- 
ant, a  piece  of  glass  fell  from  the  door  upon 
the  plaintiff,  and  injured  him: — Held,  that 
the  declarution  disclosed  no  cnuse  of  action. 
Soutlicote  V.  Stanley,  1  H.  &  N.  247;  25  L.  J., 
Ex(!h.  839.  But  see  Watling  ▼.  Oaater,  0  L. 
U.,  Exch.  73,  77;  40  L.  J.,  Exch.  43,  45. 

A  carman  was  sent  by  his  employer  to  the 
defendant's  premises  to  fetch  some  goods. 
After  waiting  some  time,  he  was  directed  by 
a  servant  of  the  defendants  to  go  along  a 
passage  to  a  counting-house  where  he  would 
find  the  warehouseman.  The  passage  was 
dark,  and  in  going  along  it  he  fell  down  a 
staircase,  and  was  seriously  injured : — Held, 
that  the  defendants  were  not  responsible,  in- 
asmuch as  there  was  no  obligation  on  them 
to  light  the  passage  or  fence  the  staircase. 
Wilkinson  V.  Fairrie.  1  H.  &  C.  033;  9  Jur., 
N.  8.  280;  32  L.  J.,  Exch.  73;  7  L.  T.,  N.  8. 
599. 

But  an  owner  of  a  privnte  way  passing  by 
his  warehouses  is  liable  for  an  injury  to  per- 
sons lawfully  using  the  way,  if  Caused  by  the 
negligence  of  his  servants,  e.  g.,  by  negli- 
gently lowering  goods  fnnn  the  warehouses. 
Gallagher  v.  Humphrey,  10  W.  R.  604;  0  L. 
T.,  N.  8.  084— Q.  B. 

A  declaration  stated  that  the  defendants 
were  possessed  of  land  with  a  canal  and  cut- 
tings intersecting  the  same,  and  of  bridges 
across  the  canal  and  cuttings  communicating 
with  and  leading  to  certain  docks  of  the 
defendants,  which  land  and  bridges  were 
used  with  their  consent  and  permission  by 
persons  proceeding  to  and  coming  from  the 
docks:  that  they  wrongfully  and  improperly 
kept  and  maintained  thehmd,  canal,  cuttings, 
and  bridges,  and  suffered  them  to  bo  in  so 
improper  a  state  and  condition  as  to  render 
them  unsafe  for  ])ersons  lawfully  passing 
along  and  over  the  land  and  bridges  towards 
the  docks;  and  that  G.,  lawfully  passing  over 
and  using  the  bridges,  through  the  wrongful, 
negligent,  and  improper  conduct  of  the  de- 
fendants, fell  into  one  of  the  cuttings,  and 
was  drowned: — Held,  that  the  declaration 
disclosed  no  actionable  breach  of  duty  on 
their  part.  Gautret  v.  Egerton,  2  L.  U.,  0. 
P.  371;  30  L.  J.,  C.  P.  191;  15  W.  R.  638; 
10  L.  T.,  N.  8.  17. 
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A  party* on  tlie  invitation  of  an  «ifficer  of  a 
vessel  lying  in  the  docks,  went  on  board  such 
Vfs^i  I  «>n  husint'ss  connected  therewith,  and 
on  his  nuin  hack  he  stepped  on  a  gangway 
which  foruu'd  the  c<>nHnu:iicntion  helwren 
tlie  vesfH'l  and  the  sliore,  when  it  tilted  over 
and  thrrw  him  into  the  water.  T!»e  gangway 
was  the  means  of  access  to  the  vessel,  which 
t.iedock  ccmipany  had  provided  for  that  pnr- 
pose:  it  was  llieir  projKMty,  and  r.t  the  lime 
of  the  accident  was  ahout  to  he  re-arranged 
by  their  servants  to  miike  it  secure,  it  liaving 
been  rendere<l  iit»safe  by  reason  of  their  having 
just  previously  shifted  the  i)erth  of  a  vessel 
on  which  ii  rested.  The  servants  were  aware 
of  the  gangway  bein;;  dangerous,  but  the 
party  was  not:—  Held,  ihat  there  was  a  duty 
on  the  part  of  the  company  to  have  made  the 
gangway  sjifc,  or  to  have  given  liim  notice  of 
the  danger;  and  that,  for  t he  breach  of  such 
duty,  he  had  a  ri^^ht  of  action  against  the 
comi>any.  iSmith  v.  Ijotulon  ami  Sf.  Katlmrine 
D*kU  ComiMiny,  37  L.  J.,  C.  P.  217;  3  L.  R, 
C.  P.  S2(J. 

A.  orcnpicd  for  business  purposes  the 
ground  floor  and  H.  the  second  floor  of  the 
same  house,  ie.s|)ectively,  as  tenants  from  year 
to  year.  There  was  si  water  closet  on  B.'s 
premises  to  and  of  which  he  alone  had  access 
and  use.  After  the  res|X!Ciivc  premises  had 
been  closed  on  a  Saturday  evening,  water 
percolale<l  from  the  water-closet  through  the 
first  flo<»r  to  A.'s  premises  and  caused  damage 
to  his  stock  in  Iratle.  The  overlhnv  of  the 
water  was  owing  to  the  valve  of  the  supply 
pipe  to  the  pan  having  got  out  of  order  and 
failed  to  close,  and  the  waste  pipe  being 
choked  with  paper.  The  defects  could  not 
be  detected  without  examination,  and  B.  did 
not  know  of  them,  and  was  guilty  of  no 
negligence:— Ht Id,  that  there  was  no  ob- 
ligation on  him  to  keep  in  the  water  at  his 
peril;  and  that  he  was  not  liable  to  A.  for 
the  dannige.  /&>«  v.  Fedden.  7  L.  R.,  Q. 
li.  GOl;  41  L.  J.,  Q.  B.  270;  26  L.  T.,  N.  8. 
960. 

A  .servant  (in  breach  of  the  Metropolitan 
Police  Act,  2  &  3  Vict.  c.  47,  s.  54)  washed 
a  van  in  a  public  street,  and  allowed  the 
waste  water  to  run  down  the  gutter  towards 
a  grating  leading  to  the  sewer,  about  twenty- 
five  yards  off.  In  consequence  of  the  ex- 
treme severity  of  the  weather,  the  grating 
was  obstructed  by  ice,  and  the  water  flowed 
over  a  portion  oT  the  causeway,  which  was 
ill  paved  and  uneven,  and  there  froze.  There 
was  no  evidence  that  the  master  knew  of  the 
grating  being  obstructed.  A  horse,  while 
being  led  past  the  spot,  slipped  upon  the  ice 
and  broke  its  leg: — Held,  that  this  was  a 
consequence  too  remote  to  be  attributed  to  the 
wrongful  act  of  the  servant.  Sharp  v,  Powell^ 
7  L.  !{.,  C.  P.  25:3;  41  L.  J.,  C.  P.  05;  20  W. 
R.  581;  20  L.  T.,  N.  8.  430. 

A  declaration  alleged  that  the  defendant 
was  possessed  of  yew  trees  upon  land  belong- 
ing to  him  and  in  his  occupation,  the  clip- 
pings of  which  trees  were  to  his  knowledge 
poisonous  to  hordes  and  cattle,  whereupon  it 


became  his  duty  to  take  duo  care  to 
the  ciip|)ings  from  bt»ing  put  or  plaoe*!  up-a 
land,  other  than  his  own  or  in  his  ot-eufwtkm, 
where  the  horses  and  cattle  of  hii»  ticigftuiof* 
an<l  others  might  be  enabled  to  c-at  tbr^ 
Breach,  that  he  to«»k  so  little  car^  «»f  ihe 
clippings  that  they  were  put  and  pr*or«l  ajina 
land  other  than  h  s  own  or  in  hisoecupa.-.on, 
whereby  the  h(»rses  of  the  plaintiff  wen; 
allied  to  cat  tlie  clippings,  and  wene  poi^^ 
and  killed: — Held,  that  this  dec'UraiMw* 
b  id,  as  it  was  consistent  with  the  inl 
that  the  clippings  had  been  carried  f.xi?ii  lie 
land  of  the  defendant  by  a  stra=tn;;er.  or 
through  some  c.iuse  over  which  he  liad  no 
control.  Wi'non  v,  Netcberry^  41  L.  J.,  Q  BL 
31;  7  L.  R.,  Q.  B.  31;  25  L,  T.,  N.  a  CSS; 
20  W.  R.  111. 

A  barge  of  the  defendant  being  nnlAwrfolij 
navig}ited   on   the  Thames,    the   plainfiff,  a 
waterman,  complained  to  the  man  in  cliai^ge, 
who  referred  him  to  R.,  the  dcfcudant^s  f««f»- 
man;  the   plaintiff  went  to   llic   deft  ntlant^ 
wharf  in  order  to  speak  to  R.,  and   wliilc  be 
was  there  a  bale  of  goods,  by  the   ne^Wsfoee 
of  the  defendant's  servants,  fcllup<>D  liim-tnd 
injured  him;  the  plaintiff  had  had    no  w^u-a- 
ing  that  the  bale  might  fall:— Ilt-ld.  f  bar  tim 
plaintiff  was  entitled    to   maintain  an  bcioo 
for  the   injury   sustained   by  him.      Whiie  v. 
France,  2   L.    R.,  C.    P.  Div,   34»8;  25  W.  R 
878;  40  L.  J.,  C.  P.  Div.  823— D,  C.  A. 

Public-hoosea  and  other  places  of  pnhlicre- 
Bort.]  —The  plaintiff  went  to  a  puiilic  house 
by  appointment  to  meet  a  friend,  and.  as  his 
friend  liHd  not  arrived,  walked  intu  the  par- 
lor, and  there  fell  through  a  hole  in  thefltKir, 
which  was  being  repaired.  As  far  as  ap- 
peared, his  only  object  in  coming  to  the  house 
was  to  meet  his  friend.  In  an  action  »g:iinst 
the  landlord  for  negligence  in  not  fcnciitt 
the  hole,  and  in  which  the  plaintiff  allied 
thiit  he  was  in  the  house  as  a  guest,  the  jury 
foimd  for  the  plaintiff.  The  court  refused  i 
rule  to  enter  a  nonsuit,  which  was  asked  foi 
on  the  ground  that  there  was  no  eTidenee 
either  of  negligence  on  the  part  of  the  defend- 
ant, or  of  the  plaintiff  being  in  the  house  is 
a  guest.  Axford  v.  Prior,  14  W.  R.  611--C. 
P. 

In  an  action  against  the  proprietors  of  t 
public  exhibition  for  not  properly  maiDtainiiiff 
a  staircase,  whereby  the  same  fell  down,  and 
the  plaintiff,  who  had  piud  tor  admiasioa, 
was  injured,  there  having  been  alteratioBS 
which  caused  the  fall;  the  questions  left  to 
the  jury  were,  whether  the  proprietors  had 
employed  proper  persons  to  make  the  alter*- 
tions,  and  whether  those  persons  h&« I  efn|>loy- 
ed  pi*o))er  care  and  skill.  Bratier  v.  PU^UckMC 
Institution,  1  F.  &  F.  507— Wightman. 

A  declaration  stated  that  the  defendant  was 
possessed  of  a  theater,  and  of  a  stage  thdcio 
on  which  dramatic  enterttunments  were  given, 
and  of  a  dres$ing-room  for  chorus  singers,  and 
of  a  floor  underneath  the  8t:igc,  in  which 
floor  was  a  cut  or  a  hole,  and  along  which  floor 
the  performers  of  the  tl^eater  were  accustomed 
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to  pass  from  tlie  dressing-room  to  the  back  of 
the   stni^e.       Tlie  plaintiff  was  engaged  by  the 
^efenclant    to    sing  on  I  he  stage  as  a  chorus 
•ingcr.       That  it  became  the  dcfendiint's  duty 
to  cause  till-'  floor  to  be  so  sufficiently  lightt'tl, 
ftn<"\  t»\\c  liolc  so  fenced,  as  to  prevent  accident 
t«»  persons  passing  from  the  dressing-room  to 
tlie  stage.       That  lie,  well  knowing  the  prem- 
ises,    suffered  the  floor  to   be  insufficiently 
liprhted,  ancL  the  hole  to  l>c  open  without  any 
vufficicnt  fence,  so  that  the  plaiutiti   was  iu- 
jurecl    by  falling  into  the  hole: — Held,  that 
the    declaration  waa  b.id,  because  the  facts 
stated  did.    not  raise  the  duty,   a  breach  of 
Avliii-h  was  complained  of,  and  that  the  express 
alle<];ati<>n  of  duty  would  not  aid.     Seymour 
V.  IMaddax^    10  Q.B.  320;  loJur.  723;  20  L. 
J.,  Q.  B.  827. 

Refresh  men  t  rooms  and  a  co:d -cellar  at  a 
railway  station  were  let  by  the  company  to  S., 
the   opening  for  putting  the  coals  into  the 
ceUnr  being  on  the  arrival  platform.     A  train 
coming    in    while    the   servants    of    a    coal 
mere-hunt  were  shooi  ins:  coals  into  the  cellar 
lor   8.^  a   passenger,    whilst   passing  in   the 
usual    way  out  of   the   station,  wiiiiout  any 
fault  of  his  own,  fell  into  the  cellar  opening, 
"which  tbo  coal  merchant's  servants  had   neg- 
ligently   left    insufficiently  guarded: — Ilehl, 
that    B.,    the  occupier  of    the    refreshment 
rooms   and  cellar,    was  responsible   for  this 
*i^*glipre"ce.     Pinlmrd  v.   .Vw<7/i,  10  C.  B.,  N. 
8.  470;  4L.  T,  N.  S.  470. 

A  declaration  alleging  that  the  defend.int 
negligently  hung  a  chan;lelier  in  a  public- 
V\ousc.  knowing  tiiat  the  piaintiffand  othci*s 
would  be  under  it  and  that  unless  carefully 
hung  it  would  fall  and  injure  them,  and 
"without  warning  the  plaintiff  of  the  danger- 
ous way  in  which  it  wjis  hung,  whereby  the 
chandelier  fell  on  and  injured  him  while  law- 
fully ill  the  public- house,  discloses  no  cause 
of  action.  CoUU  v.  SeUlen^  3  L.  it.,  C.  P. 
495;  37  L.  J.,  C.  P.  2;;3. 

Bxcavationa  in,  adjoining  or  near  to  high- 
way.]— A  person  who  excavates  a  hole  in 
his  own  ground  abutting  on  an  immemorial 
public  highway,  so  that  the  use  of  such  way 
l>e  rendered  unsafe  to  the  public,  even  when 
using  onlinary  C4ire,  is  res))<insible  for  an 
injury  to  a  |)crson  accidentally  falling  into 
eueh  hoie  while  passing  with  ordinary  caution 
nlong  the  highway.  BariifS  v.  Ward,  2  C.  & 
K.  001;  0  C.  B.  802;  14  Jur.  334;  lU  L.  J., 
C.  P.  195. 

The  fact  of  the  ))erson  so  falling  into  the 
hole  being  thereby  a  tresnasscr,  is  no  answer 
to  an  action  by  him  for  the  injury  which  he 
has  sustained.     lb. 

Though  the  liability  arises  from  the  defend- 
tnt  being  in  possession  of  the  hole,  the  tle- 
claratiuQ  may  describe  it  by  alleging  the  de- 
feDdaj^  tobe  in  possession  of  amessuagi%  with 
the  Ap^uvtenanceSy  part  of  which  appurte- 
nances IS  the  hole.     10. 

An  owner  of  land  is  under  no  legal  obliga- 
tioD  to  fence  an  excavation  therein,  unless  it 
is  made  so  near  i » a  public  road,  or  way,  as  to 


constitute  a  public  nuisance.  HounseU  v, 
Smi/th,  7  C.  B.,  N.  S.  7:U;  0  Jur.,  N.  S.  897; 
29  L.  J..  C.  P.  30;);  8  W.  R.  277. 

An  owner  ol  land  having  a  private  road  for 
the  use  of  persons  coming  to  his  house,  gave 
permission  to  A.,  who  wasengaged  in  buihiing 
on  the  land,  to  place  materials  u|)on  the  road. 
A.  availed  himself  of  this  [lormission,  by  plac- 
ing a  quantity'  of  slates  there  in  such  a  man- 
ner that  B.  in  using  the  road  sustained  dam- 
age:— IIclil,  that  A.  was  liable.  Corby  v.  Hill, 
4C.  3.,  N.  S.  550;  4  Jur.,  N.  S.  512;  27  L. 
J.,  C.  P.  218. 

Held,  also,  that  the  declamtion  was  not  ob- 
jectionable for  not  averring  that  the  obstruc- 
tion was  placetl  on  tlie  road  without  permis- 
sion; inasmuch  as  such  an  allegation,  if  tra- 
versed, would  have  presented  an  immaterial 
issue.     Ih, 

If  an  excavation  has  been  made  so  near  t^t  a 
highway  since  its  dedication  and  adoption,  as 
to  create  or  increase  danger  to  the  public,  and 
an  accident  happens  thereby,  the  person 
making  the  excavation  is  not  absolved  from 
liability  by  reason  that  a  statutory  obligation 
to  f<'nrc  the  highway  *is  imposed  upon  other 
parties,  who  have  n<'gleet(rd  to  do  so.  Wet- 
tor  V.  Dunk,  4  F.  &  F.  298— Willes. 

Where  there  are  two  modes  of  doing  a 
work  in  a  public  highway,  from  which  dam- 
ago  may  result  to  a  passer  by.  the  one  m«»do 
more  dangerous  than  the  other,  though  both 
are  usual  modes,  it  is  for  the  jury  to  say 
whether  the  adoption  of  the  former  mode 
amounts,  under  all  the  circumstances,  to 
negligence.  Cleveland  v.  iSy^kr,  10  C.  B.,  N. 
S.  390. 

When  an  owner  of  land  makes  u|)0!i  it  an 
excavation  adjoining  a  public  way,  so  that  a 
pTson  walking  up<in  it  might,  by  makinir  a 
false  step,  or  being  affected  with  a  sudden 
giddiness,  or  by  tlie  sudden  starting  of  a 
horse,  be  thrown  into  the  e.xcavation,  the 
party  making  the  exciivation  is  liable  for  tiio 
consequences;  but  it  is  otherwise  when  the 
excavati«»n  is  made  at  some  distance  from  the 
way,  and  the  p'j<*son  idling  into  it  would  be 
a  trespasser  u|>oii  the  land  of  the  pirty  mak- 
ing t  he  excavation  before  he  reached  it.  Hard- 
ciitle  V.  South  YttrkHhire  ItaUway  and  River 
Dun  Comjmtn/,  4  II.  «fc  N.  07;  5  Jur.,  N  S. 
150;  28  L.  J.,  E.xeh.  139;  7  W.  R.  320;  32 
L.  T.  297. 

The  proper  and  true  test  of  legal  liability 
in  such  a  case  is,  whether  the  excavation  U 
substantially  adjoining  the  way.     lb. 

A  com()any  was  possessed  of  a  canal  and 
the  land  between  it  and  a  sluice;  an  ancient 
public  footpath  pas.scd  through  the  land  close 
to  the  sluice;  there  was  a  towing  pith,  nine 
feet  wide,  by  the  side  of  the  canal,  and  an 
intervening  space  of  twelve  feet  of  gniss 
between  the  towing  path  and  the  fi>otpath. 
By  |>crmission  of  the  company  the  'ntervening 
space  luul  been  rec«'ntly  useil  for  carting,  and 
ruts  having  Iwen  caused,  the  whole  space 
between  the  sluice  and  the  canal  had  been 
covered  with  cinders,  and  thus  all  distinction 
between  the  path  and  the  rest  of  the  laiid  had 
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been  obliterated.  A  person  nsing  the  path 
at  night  niissct)  his  wtiy,  niul  fell  into  tlie 
canal  and  was  drownc«i : — Held,  that  the 
cannl  was  not  so  near  the  fo(it|)ath  as  to  be 
adjoining  to  it,  bo  as  to  throw  u|K>n  the  com- 
pan}'  the  duty  of  fencinpr  the  canal  off;  aind 
that  the  other  facts  (li<l  not  render  the  com- 
pnny  liable  for  the  accident.  Binks  v.  Soath 
Yorkshire  Itailicay  and  liiter  Dun  Company/, 
32  L.  J.,  Q.  B.  20;  11  W.  K.  00;  7  L.  T.,  N. 
8.  3."»0;  3  B.  &  S.  244,  350. 

SzoaTations  or  other  operatiooa  depnving 
a^foining  premises  of  support.] — Where  an 
owner  of  land  builds  houses  upon  it  adjoin- 
ing each  other  so*  as  to  require  mutual  sup- 
port, there  is  either  by  a  presumed  grant  or 
by  a  presumed  reservation  a  right  to  such 
mutual  sup{x>rt,  and  such  right  is  notaifectcd 
by  a  subsequent  subdivision  of  the  proiierty. 
Iiichard$  v.  Rq$6,  9  Exch.  218;  2  C.  L.  H. 
811;  23  L.J.,  Exch.  8. 

The  right  of  a  person  to  the  support  of  the 
land  immediately  around  his  house  is  not  in 
the  nature  of  an  easement,  but  is  the  ordinary 
right  of  enjoyment  <»f'proi^rty,  and  till  that 
b  interfered  with  he  has  no  legal  ground  of 
complaint,  althou;;h  in  fact  something  may 
have  been  done  which  (without  his  knowl- 
ediTc)  has  occasioned  results  that  will  after- 
wards affect  his  property.  Backhouse  v. 
Bonomi,  9  H.  L.  Cas.  603;  84  L.  J.,  Q.  B. 
181. 

A  land-owner  has  a  right  independently  of 
prescription  to  the  lateral  support  of  his 
neighbor's  land,  so  far  as  that  is  necessary  to 
sustain  his  soil  in  it's  natural  state,  and  also  to 
compensation  for  damage  caused  either  to 
the  land  or  to  buildings  upon  it  by  the  with- 
drawal of  such  support,  llunt  v.  Petike,  1 
Johns.  705;  0  Jur.,  N.  8.  107;  29  L.  J., 
Chanc.  785. 

The  plaintiff  was  owner  of  land,  and  of 
modern  buildings  abutting  on  the  land,  in 
the  occupation  of  the  defendant.  The  de- 
fendant contracted  with  C.  to  erect  some 
buildings  upon  the  border  of  the  defendant's 
premises,  and  C.'s  workmen,  in  excavating 
the  soil,  shook  and  damaged  the  plaintiff's 
building.  In  an  action  founded  on  an  alleged 
light  to  the  support  of  the  adjoining  soil  in 
the  occupation  of  the  defendant,'  for  the 
damage  occasioned  by  the  negligence  of  the 
contractor's  workmen: — Held,  that  in  the 
absence  of  such  right  of  support  the  action 
for  the  injury  to  the  plaintiff's  buildings 
failed.  Gai/fordv.  Nicliolh,  9  Exch.  702;  2 
C.  L.  R.  100(5;  23  L.  J.,  Exch.  205. 

A  count  stated  that  a  messuage  and  land, 
the  revcreion  whereof  belonged  to  the  plaint- 
iff, were,  in  fact,  supported  by  the  land  ad- 
joining, yet  the  defendant  wrongfully  and 
negligently  dug  and  made  excavations  in  the 
land  adjoinijg  without  sufficiently  shoring 
the  messuage  and  land,  and  thereby  deprived 
them  of  their  support,  whereby  they  sank 
and  were  injured.  A  second  count  stated 
that  the  plaintiff,  by  reason  of  her  own  in- 
terest in  the  messuage  and  land,  was  entitled 


to  baTe  tlie  messuage  supported  Istecsllj  Vf 

land  adjoining;  yet  the  defendant 
an<l  negligently  dug  and  made  excmva 
the  Innd  adjoining  without  snfficleotly 
ing  the  messuage  and  land,  and  tb^reby 
prived  the  messuage  of  the  support  to  w 
the  plaintiff  was  so  entitled,  wlieieby 
messuage  and  land  sank  and  were  injured : — 
Held,  that  the  first  count  was  good,  aJtlioo^ 
it  did  not  allege  any  right  to  support;  fo^ 
as  it  did  not  appear  that  the  defendant  wm 
the  owner  of  the  adjoining  land,  he  mast  be 
taken  to  l>e  a  stranger  and  a  wron^rd««r. 
Biblnf  v.  Carter,  4  H.  &  N.  153;  28  L.  J.., 
Exch.  182. 

Held,  also,  that  the  second  count  wms  guod. 
/&. 

C.  was  the  owner  of  a  house  bnilt  on  a  itill, 
having  a  descent  towards  the  west-       There 
was  a  house  next  below  and  adjoin.iiig'  liis^ 
belonging  to  A.,  and  D.  was  the  owner  of  the 
two  houses  next  adjoining.     For  upwards  of 
thirty  yeais  the  four  houses  were  TisiOIjr  out 
of  the  perpendicularity,  leaning  to  the  west^ 
but  there  was  no  evidence  how  or  when  this 
occurred,  or  when  the  houses  were  built,  or 
that  there  was  any  connection  between  them 
in  title,  occupation  or  possession.     In  18o7. 
a  lease  of  D.'s  houses,  which  he  had  granted, 
having  expired,   he  entered  into  a  cootract 
with  B.  to  pull  them  down,  and  erect  two 
other  houses  in  their  place.      This  B.  pro- 
ceeded to  do,  and  in  so  doing  caused  damage 
to  C.'s  house: — Held,  that  C.  had  no  right  of 
action  against  D.     Soloman  v.  Vintnen^  Com- 
pany. 4  H.  &  N.  585;  5  Jur,  N.  S.  1177;  « 
L.  J.,  Exch.  370. 

Upon  a  declamtion  for  negligence  in  pulling 
down  a  house  adjoining  the  plaintiff'a  hoose 
without  shoring  up  the  latter,  whereby  it  fell, 
the  plaintiff  cannot  recover  without  evidenccL 
from  which  a  grant  of  a  right  to  the  support 
of  the  adjoining  house  can  be  inferrrd. 
Peyton  V.  St.  T?iomas'a  Hospital^  4  M.  &  R. 
025;  S.  C,  noni.  Peyton  v.  London  {Mayor, 
cfetf.),  9  B.  &  C.  725;  \\  C.  &  P.  868.  See 
Partridge  v.  ScoU,  3  M.  &  W.  220. 

Nor  upon  such  a  declaration  csin  the  pUunt- 
iff  insist  that  the  defendant  ought  to  hare 
given  notice  of  his  intention  to  pull  down. 

In  1803,  the  plaintiff's  house  was  bailt 
against  the  pine  end  wall  of  the  defendant^ 
house,  by  permission.  In  1829,  the  defend- 
ant made  an  excavation  in  a  careless  and  aa 
unskillful  manner,  in  his  own  hmd,  near  to 
his  pine  end  wall,  by  which  he  weakened  his 
pine  end  wall  and  consequently  injured  the 
house  of  the  plaintiff :— Held,  that  an  action 
was  maintainable  for  this  injury.  Bro%tn  ▼. 
Windsor,  1  C.  &  J.  20. 

It  is  a  good  ground  of  action,  that  a  next 
door  neighbor  conducts  himself  so  n<^Ugendy 
and  unskillfully  in  pulling  down  his  owa 
wall,  as  by  reason  thereof  to  injure  bis 
neighbor's  wall.  Trower  v.  Ohadwict,  8 
Bing.  N.  C.  834;  3  Scott.  009;  2  Hodges  207. 

The  |)ossessor  of  a  house  whicli  is  ni4 
ancient,  cannot  maintain  an  action  against 
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the  owner  of  adjoining  lands,  for  digging 
away  that  land,  so  that  the  house  falls  in. 
WyaU  V.  Harrison,  3  B.  &  Ad.  871. 

But  an  action  lies  against  n  party,  who  by 
carelessness  or  negligence  in  excavating  iiis 
own  ground ,  either  causes  or  accelc^nitesi  the 
fall  of  an  a^l joining  house.  Dod^l  v.  Holme, 
8N.  &M.  789;  1  A.  &  E.  403. 

Necessity  and  effect  of  notice  of  opera- 
tions.]—Where  notice  wjis  given  to  the 
occupier  of  adjoining  premises  of  an  inten- 
tion to  pull  down  and  remove  the  foundations 
of  a  building,  on  part  of  the  footing  of  one 
of  the  walls  of  which  one  of  the  walls  of  such 
adjoining  premises  rested: — Held,  that  the 
party  giving  notice  was  only  bound  to  use 
reasonable  and  ordinary  care  in  the  work, 
and  was  not  bound  in  any  other  way  to  secure 
the  adjoining  premises  from  injury,  although, 
from  the  ])eculiar  nature  of  the  soil,  he  was 
compelled  to  lay  the  foundation  of  his  new 
building  several  feet  deej>er  than  tliut  of  tiie 
old.  Massey  v.  Ooyder,  4  C.  &  P.  161— 
Tindal. 

The  mere  circumstance  of  juxtaposition 
does  not  render  it  necessary  for  a  person  who 
pulls  down  his  wall  to  give  notice  of  his  in- 
tention to  the  owner  of  an  adjoining  wall. 
Ohadioickv,  Trower,  0  Bing.  N.  C.  1 ;  8  Scott,  1. 

Nor  if  he  is  ignorant  of  the  existence  of  the 
adjoining  wall, — ns,  where  it  is  underground, 
— is  he  bound  to  use  extraordinary  caution  in 
pulling  down  his  own.     lb. 

Management  and  operation  of  machinery 
and  other  works,  shipping,  &c.] — The  work- 
men in  a  government  dockyard  were  pt  rmited 
to  use  the  water-closets  erected  for  their 
accommodation,  and  for  that  purpose  to  use 
certain  paths  across  the  dockyard.  A  gov- 
ernment contractor  was  permitted  to  erect 
in  the  dockyaixl  machinery  for  the  purpose  of 
his  work.  He  erected  across  a  path  which 
led  to  one  of  the  water-closets  a  revolving 
shaft,  partly  covered  with  planks.  A  work- 
man in  the  dockyard,  having  gone  along  this 
path  to  the  water-closet,  on  his  return  stum- 
bled, and  on  putting  out  his  hand  to  save 
himself,  his  arm  was  caught  by  tiie  shaft  and 
lacerated.  There  was  another  path  along 
which  he  might  have  gone,  but  the  one  he 
used  was  the  more  convenient: — Held,  that 
the  contractor  was  not  liable  for  the  injury, 
since  he  was  under  no  obligation  to  fence  the 
shaft,  and  the  defect  in  the  fencing  was 
apparent.  BoWh  v.  Smith,  7  II.  &  N.  736 ; 
8  Jur.,  N.  S.  107;  81  L.  J.,  Exch.  201;  10 
W.  K.  387;  6  L.  T.,  N.  S.  108. 

The  defendant  exposed  in  a  public  place 
for  sale,  unfenced  and  without  superintend- 
ence, a  machine,  which  might  be  set  in 
motion  by  any  passer  by,  and  which  was 
dangerous  when  in  motion.  A  boy  four 
years  old,  by  the  direction  of  his  brother, 
seven  years  old,  placed  his  fingers  within 
the  maohinc  while  another  boy  was  turning 
the  handle  which  moved  it,  and  his  fingers 
were  crashed: — Held,  tiiat  he  could  not 
maintain  any  action  for  the  injury.     Mangan 


V.  Aihertm,  4  H.  &  C.  388;  1  L.  R.,  Exch. 
239;  35  L.  J.,  Exch.  161;  14  W.  R.  771;  14 
L.  T.,  N.  S.  411. 

Wliere  a  company  incorporated  for  supply- 
ing a  street  with  water  constructed  their 
apparatus,  according  to  the  best  known 
system,and  kept  it  in  proper  repair  for  twenty- 
five  years,  at  the  end  of  which  time  a  frost  of 
unusual  severity  acted  on  the  apparatus,  so 
as  to  cause  injury  to  the  property  of  another 
person: — tleld,  "that  the  company  was  not 
liable  for  negligence.  Bhjth  v.  BirmingJiam 
Water-warha  Company,  11  Exch.  781;  2  Jur., 
N.  S.  333;  25  L.  J.,  Exch.  212. 

A  vessel,  through  the  negligence  of  the  ser- 
vants of  its  owners,  took  the  ground  and,  be- 
coming unmanageable  in  consequence,  was 
driven  against  and  damaged  a  sea-wall.  She 
could  not  be  removed  from  her  position  against 
the  wall  without  being  broken  up.  During 
the  time  occupied  in  landing  the  cargo,  which 
was  done  with  reasonable  care,  speed  and 
diligence,  further  damage  was  done  to  the 
wall  by  the  vessel  bumping  against  it.  The 
declaration  stated  in  a  first  count  that  the 
vessel  was  wrecked  by  the  negligence  of  the 
servants  of  the  owners,  and  thereby  injured- 
the  wall;  and  in  a  second  count  that  the 
vessel  had  been  wrecked  and  driven  against 
tho  wall,  and  did  and  was  continuing  to  do 
injury  to  it,  and  that  by  reasonable  care  the 
ownei-s  of  the  vessel  might  have  prevented 
lier  from  doing  and  continuing  to  do  further 
injury  to  the  wall: — Held,  that  the  owners  of 
the  wall  were  entitled  to  recover  the  damage 
claimed  in  the  first  count.  Bomney  Marsh 
{Lords,  Bailiffs,  and  Jurats  of)  v.  Corporation 
of  the  Trinity  House,  41  L.  J.,  Exch.  106;  7 
L.  R.,  Exch.  217— Exch.  Cham.;  affirming 
8,  C,  5  L.  R.,  Exch.  204;  89  L.  J.,  Exch.  103; 
22  L.  T.,  N.  S.  446:  18  W.  II.  860. 

A  river  overflowed  a  wall  belonging  to  a. 
dock  company  working  under  a  private  act 
of  parliament,  and  caused  damage  to  prop 
erty.     The  owner  contended  that  the  dock 
company  was  bound  at  common  law  to  keep- 
their  wall  at  a  reasonable  heigiit,  and  alleged 
that  they  had  not  done  so.     The  height  of 
the  wall  was  also  less  than  the  height  spec- 
ified by  their  act  of  jiarliament.     The  com- 
pany alleged  that  the  wall  was  high  enough 
to  keep  out  any  ordinary  tide,  and  that  the 
damage  was  caused  by  the  act  of  God.    They 
also  contended  that,  if  they  were  liable  for 
any  damage  at  all,  they  could  not  be  held 
responsible  for  the  damage  which  was  caused 
by  the  water  which   would   have  come  over 
tlic  wall  if  it  had  been  at  the  height  at  which 
the  plaintiff  alleged  they  were  bound  to  keep 
it:— Held,    that,    as  the    company  had   not 
kept  the  wall  at  the  height  required  by  their 
act  of  parliament,  they  were  guilty  of  neg- 
ligence,   and  were  therefore  liable  for  the 
whole  of  the  damages.     Nitro-Phosphate  and 
Odam^s  Chemical  Manure  Company  v.  London, 
a  fid  St.  KatJiarine's  Doclcs  Company,  87  L.  T.^ 
N.  S.  330— Fry,  J. 

As  to  effect  upon  liability  of  ownersWp  or 
possession  of  premises, — sec  this  title,  XL,  2. 
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As  to  liability  of  master  or  servant, — see 
Kastf.r  akd  Servant. 

\  As  to  liability  for  ouisances,— see  Nuisakce. 

8.    Driving  and  Maiiagement  of  Ilartes  and 

Carriages. 

Defects  In  carriages.] — A  roaster  is  liable 
for  an  aqindcnt  in  consequence  of  tiic  clmin- 
stay  of  tt  cart  breaking,  when  the  horse,  being 
frightened,  ran  away,  «nn(l  damage  was  done, 
as  he  is  guilty  of  negligence  in  not  having 
the  tackle  good.  WcUh  v.  Lawrence^  2  Chit. 
262. 

A  person  letting  out  a  caniage  to  hire  for 
a  specific  purpose,  by  so  doing  warrants  that 
it  shall  be  reasonably  fit  for  that  pur|K>8e; 
and  (^if  negligence  is  necessary  to  be  proved) 
it  is  negligence  in  any  one  to  let  out  to  hire 
A  carriage  to  convey  either  persons  or  mer- 
ciiundise,  without  previously  taking  care  to 
ascertain  that  it  is  reasonably  safe.  Jonea  v. 
Page,  15  L.  T.,  N.  S.  619— Exch. 

A  person  who.  on  hiring  a  carriage,  looks 
at  it  merely  to  test  its  capacity  to  hold  a  cer- 
tain nunil^er  of  persons,  does  not  by  so  doing 
select  It  so  as  thereby  to  relieve  the  party 
letting  it  to  hire  from  liability  with  respect 
to  its  safety.     lb. 

A.  having  agreed  to  convey  a  party  of  per- 
sons to  the  races  and  back  at  so  much  a  head, 
hired  a  carriage  from  B.  for  the  purpose, 
which  broke  down  on  the  journey  by  reason 
of  some  defect  in  one  of  the  wheels.  Some 
of  the  injured  passengers  recovered  damage's 
from  A.  in  a  county  court:— Held,  that  A. 
was  entitled  to  recover,  in  an  action  against 
B.,  for  breach  of  an  implied  warranty  to  sup- 
ply a  carriage  reasonably  fit  for  the  pur|K>se, 
the  amounts  which  he  hud  been  so  compelled 
to  pay  to  his  passengers.     ///. 

Action  for  negligence  in  conveying  the 
plaintiH,  who  was  a  decorator  and  gardener 
in  his  8(*rvice,  to  perform  for  him  certain 
work.  The  defendant  drove,  and  while  on 
the  road  the  kingholt  of  the  carriage  broke, 
the  biu'scs  bolted,  the  carriage  was  over- 
turned^ and  the  plaintiff  injured.  There  was 
no  evidence  of  gross  neglect  on  the  part  of 
the  defendant: — Held,  first,  that,  in  the  ab- 
sence af  any  evidence  of  gross  negligence  on 
the  part  «f  the  defendant,  the  plaintiff  was 
not  entitied  to  recover  damages.  Moffatt  v. 
Bateman,  3  L.  R.,  P.  C.  115;  0  Moore  P.  C. 
C-  N.  S.  309;  22  L.  T.,  N.  S.  140. 

Held,  sAcondly,  that  the  evidence  did  not 
disclose  such  negligence  as  to  render  the  de- 
fendant, j>erforming  a  gratuitous  service  for 
the  plaintiff,  responsible.     Ih. 

Oollisiona)  rule  of  the  road.| — Although 
a  person  driving  a  carriage  is  not  bound  to 
keep  on  the  regular  side  of  the  road,  yet  if  he 
does  not,  he  must  «se  more  care,  and  keep  a 
better  look  ont,  to  avoid  concussion,  than 
would  be  necessary  if  he  was  on  the  proper 
side  of  the  road.  PluckweU  ▼.  WiUan^  6  C. 
^  P.  875— Ald»T«on. 

Though  the  rule  ef  the  road  is  not  to  be 


adhered  to,  if,  by  departing  from  iC,  aa  tx- 
jnry  can  be  avoided,  yet,  wlierr*  parti«^  mrei 
on  the  sudden,  and  an  injury  remlr^.  the 
party  on  the  wrong  Mdc  shotil«l  lie  Ih-I«1  s^ 
swerable,  milc.«3  it  apiM*:irs  cfeatily  thai  t** 
party  on  the  right  had  simple  ii>i-ans  ^d 
<ipport unity  to  prevent  it.  CT/St^t^/a  ▼. /Xmol 
3  C.    &  P.  554 -Best. 

It  is  matter  of  evidence  whether  sn&'kBt 
room  is  left  or  not,  in  cose  any  aooitlmt  lop- 
pens.  WordnworUi  v.  Willan,  5  £sp.  273— 
Rook. 

The  rule  of  the  road,  as  to  k(?eping  the 
pro|>er  side,  applies  to  saddled  h*>r!«s  us  et/; 
as  carriages;  and  if  a  carriage  mid  a  boi^u.-c 
to  nass,  the  carriage  must  keep  its  |»ro[>iT*id.\ 
and  s<»  must  the  horse.  TarUy  v.  Tiu^mat^  3 
C.  &  P.  103— Coleridge. 

If  the  driver  of  a  carriage  is  tin  hi-*  profier 
side,  nnd  sees  a  horse  coming  furiozz«»/r  r.a  fis 
wrong  side  of  the  road,  it  U  the  <Juiy  flikt 
driver  of  the  CJirriage  to  give  wny  and  avdd 
an  accident,  although,  in  so  doinpr,  he  (lo^ 
go  a  little  on  what  would  otherwise  be  bis 
wrong  side  of  the  road.     lb. 

The  mere  fact  i»f  a  man's  driving  on  Ibe 
wrong  side  of  the  road  is  no  evi<lcnci'  of  neg- 
ligence in  an  action  brought  aguinst  )ihof*f 
running  over  a  per>on  who  was  crofssing ll'we 
road  on  foot.  Llot/d  v.  Ogletnj^  5  C.  B.,  N.  S. 
G07. 

It  is  equally  the  duty  <if  |M*vsons  rrnssinj;  t 
street  «)r  a  road  to  look  out  for  vchicU-s  i*'®- 
ing  along,  as  ii  is  fur  the  drivers  ff  di"9e 
vehicles  to  be  vigilant  in  not  running  against 
persons  crossing.  Cidton  v.  IKc^t/,  8  C.  Jl, 
N.  S.  508;  7  Jur.,  N.  8.  108;  29  L.  J.,  C.  P. 
833. 

Themfore  a  {lerson  suing  an  owner  o/i 
vehicle  for  ne'i;ligi*nco  by  nnd  through  the 
misconduct  of  his  servant,  in  mnning  otit 
him  while  crossing  a  thonm:;hf:xro,  musr,  n 
order  to  succeed,  give  affirmative  and  pre- 
ponderant evidence  of  neglect  of  duly  no  ibe 
driver's  part.     Ih. 

It  is  established,  that  where  the  evidcnre 
on  each  side,  in  ctises  of  this  kind,  ist'qiu.D/ 
strong  against  the  other's  negligence  luring 
caused  the  accident,  the  judge  o.ight  nut  lo 
leave  it  to  the  jury  as  proving  tteglJ^Tiiw 
either  way.     lb. 

In  an  action  for  killing  an  ass,  which  tlie 
declaration  alleged  to  have  Ix^en  !awf uDj nfc* 
the  highway  when  it  mctitsdcsuh,  it  npiiearcd, 
that  the  aninnd,  fettered  by  the  furu  ((ti, 
had  Ix'en  placed  on  the  highway  by  the 
plaintiff,  nnd  was  killc<l  by  being  unable  to 
get  away  fn>m  the  defendant's  wagim,  which, 
without  its  driver,  was  coming  at  a  smartish 
puce  along  the  road: — Held,  that  the  juryms 
properly  directed,  that,  although  it  wnsito 
illegal  act  on  the  |Mirt  of  the  plaintiff  to  |Hit 
the  animal  on  the  highway,  still,  unless  iu 
being  there  was  the  immediate  cause  of  tte 
accident,  the  plaintiff  was  entitled  to  rccMiTer. 
DavieB  v.  Mann^  10  M.  &  W.  540;  G  Jur. 954; 
13  L.  J.,  Exch.  10. 

In  an  action  for  death  caused,  or  injuriei 
Bustained,   through    being   ran    over  by  t 
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?liiolf-  ilr'ivfi^  l)y  a  scrvnnr,  cvidcnct!  t!ia»  Iw 
iii;lit  li:ivo  s.f..»i  ihc    |)!;ii!»t ilT  or  t'.ic  d'ccist'tl 

I  li^ne  to  pull  iij).  if  he  had  not  bcvn  look- 
iiLT  «i    liJH  lM>i-ii«-s.  owinjT  to  the  want  of  a  skul 

II  j^oiiit::  <l«>\vii  hill,  is  ssiitlicicnt  cvi'k'iict'  of 
ic*r*»m:ive,  and  I'veii  ahhou'^li  tlicrc  wiis 
ome  iioj;!  ix'-*''<*l*  on  the  pirt  of  tl»e  ilccea^ctl 
n  CTOs-In_r  tSii'  loa  ',  vci  tiie  master  is  liahle 
if  his  >-crv;viii  by  the  cxitcisl-  of  reaisoiiabk* 
care  cmiuUI  Imve  scm  the  deceased  and 
avcnil<-d  tho  aooitlent.  tiirriitfjett  v.  Dtill^  4 
P.  &  P.  472 — CockLitrn. 

Otlior      ne^^ligent    acts     or    omissions.] — A 

porter  ri»iui>vinj;  g)ods  is  not  li;iMe  for  dani- 

a«^e.  ullK.•^«s   lie  lias  been  giiilly  of  ii'-gli'Ljenre; 

l\ii  \s  not  <>l>li;xed  to  put  a   pei*son  at  flie  head 

of   Ills  horse  while  he  removes  goods  from  his 

cart.      Ilat/tnan  v.  lleicitt^  Peuke's  Add.  Csis. 

"VaO — Kcnyon. 

But  if  :i  horse  and  cart  are  left  standing  in 

a   streot,   without  any  pcr>on   to  vvateh  them, 

lAic  ownrr    is  liable  for  any  damage  done  by 

thrni,     tlioui^h   oceasicmed   by   the   act  of    a 

YMUJSiT  hv,  ill   striking  the  horse.     lllUhje  v. 

Goffdicin,  5  C.  &  P.  190— Tindal. 

Through    the  defect  of  u  gale  which  the 
dcCundan.   was  lK)iiud  to  re|mir,  his  lioi*se  got 
out  of   tbu  defendant's  farm   into  an  occui)a- 
tioii  rou'l  and  strayed  into  the  pluintiirs  field, 
"wheve   it  kicke*!    his  hor*?:— Held,  that  the 
defeud.-uit  was  llible  for  the  trespass  liy  his 
horse,  and  that  it  was  not  necessary  for  the 
in:i'inte\iaiice  of  the  action   to  prove  that  his 
horse  was  vicious  and  iliat  he  was  aware  there- 
of.     I^e  V.  Jii/t^jy  18  C.  B.,  N.  S.  722;  1 1  Jur., 
N.  S.  B23;  34  L.  J.,  C.  P.  212;  13  W.  R.  774. 

Held,  also,  that  the  damage  the  plaintiff 
\\ud  sustaim'<l  by  the  injury  to  his  horse  was 
not  too  remote,  but  wjis  sufficient ly  the  con- 
sequence of  the  defendant's  neglect  to  be 
rceovcnil)le.     ///. 

The  plaintiff  was  driving  a  wagon  with  three 
horses  along  a  liighway,  walking  in  the  usual 
Wtty  Hi  thcTiead  of  the  leading  horse,  on  his 

{)roper  side  oi  the  roiid.  The  defendant  and 
lis  groom  were  riding  by  at  a  foot  pace 
(meeting  the  wagon  on  the  wrong  side), 
when,  just  as  he  passed  the  plaintiff,  the 
gtuom  touched  his  hoi'se  with  a  spur,  and  the 
horse  kicked  out  and  struck  the  plaintiff: — 
Held,  that  the  act  of  using  the  spur  when  so 
nc:\r  to  the  plaintiff  was  sucii  an  improper 
net  on  the  part  of  the  groom  as  to  justify  tiie 
jury  in  finding  the  defendant  to  have  been 
puiliy  of  negligence.  North  v.  Smithy  10  C. 
11.,  N.  8.  572;  4  L.  T.,  N.  S.  407. 

Tlic  defendant,  who  kept  two  horses  at  a 
livery  stable,  being  desirous  of  trying  them  in 
double  harness,  had  them  put  into  his  carriage 
An<l  driven  by  a  groom  employed  nt  the  stable, 
vrhile  he  himself  sat  beside  the  groom.  As 
the  groom  was  driving  the  horses  were 
Btnrtled  by  a  dog  and  became  unmanageable  to 
such  an  extent  that  the  groom  could  not  stop 
tluni,  though  he  still  retained  some  control 
over  them.  The  groom  endeavored  to  turn 
down  a  side  street,  but,  failing  to  do  so,  drove 
on  to  the  |)avcmcnt  and  injured  the  plaintiff. 


The  jury  having  found  that  there  was  no 
MegligtMicc  on  the  part  of  any  one: — fL  Id, 
that  the  aict  <>f  the  gmom  in  giving  to  the 
horsi'S  llie  <lirection  whirh  brouizht  them  on 
t!ie  pavi-ment  and  into  collision  with  the 
plainliil,  being  neither  negligi-nt  nor  willful, 
did  not  give  a  cause  of  action.  JftfmcK  v. 
Mat/iet\  33  L,  T.,  N.  S.  301;  23  W,  H.  bU4; 
44  L  .J.,  Exch.  170;  10  L.  U.,  Exch.  201. 

The  defendant  was  tin*  proprietor  of  a  yard 
and  prrmises  u»ed  for  I  he  sale  of  horses.  The 
phiiniiff  aitended  a  sale  and  was  walking  up 
the  yaril  behind  a  rnwof  spectators  wht>were 
watching  a  horse  then  on  sah?.  In  order  to 
show  the  horse's  pace  a  servant  of  the  defend- 
ant led  it  with  a  halter  down  a  lane  formed 
by  the  spectators  on  one  side  and  a  blank 
wall  on  the  other.  There  was  no  barrier  be- 
tween the  horse  and  the  spectators,  and  when 
the  horse  was  about  ten  yards  from  the  plaint- 
iff anolher  servant  of  the  defendant  struck  it 
with  a  v;hlp  in  order  to  make  it  trot.  On 
being  struck  the  horse  swerved  into  and 
til  rough  the  crowd,  and  kicked  an<l  injured 
the  plaintiff.  It  was  a  usutil  thing  for  a  man 
to  be  stationed  with  a  whip  at  the  particular 
point  when  horses  were  brought  out  for  sale. 
There  was  no  evidence  as  to  the  kind  of  blow 
thsit  was  given,  nor  the  character  of  the 
horse,  nor  how  it  was  being  led,  nor  that  it 
was  customary  to  put  a  barrier  for  the  pro- 
tection of  the  public  in  j'^ards  where  horses 
were  being  sold.  The  plaintiff  sned  the  de- 
fendant to  recover  damages  for  injuries 
causi'd  by  the  negligence  of  the  defendant's 
servant: — Held,  that  there  was  no  evidence 
upon  which  the  jury  could  reasonably  find 
ne<jligence  on  the  part  of  the  defendant. 
AMoit  V.  Freeman,  35  L.  T.,  N.  S.  7«8— C. 
A. ;  reversing  the  judgment  of  the  Exchequer 
Division,  35  L.  T..  N.  S.  545. 

As  to  liability  for  injuries  to  passengers  or 
goods  conveyed  by  carriage, — see  Cakriru. 

As  to  liability  of  master  for  negligence  of 
servant  in  management  of  horse  or  carriage, 
— see  Master  and  Sisrvant. 

4.   Construction^  Maintenance  and  Operation 

of  Uailways, 

Condition  of  railway  stations  and  other 
premises,  management  of  trains,  Ac,] — At  a 
railway  statiim  it  was  the  practice  to  unload 
coal  wagons  by  shunting  them,  and  tipping 
the  coal  into  cells;  it  was  also  the  pmcticc  for 
the  consignees  of  the  coal  or  their  servants  to 
assist  In  the  unloading,  and  for  that  purpose 
to  go  along  a  llagi^ed  ]>ath  by  the  side  of  the 
wagons.  A  consignee  of  a  coal  wagon  could 
not  unload  it  in  the  usual  \y».ij  on  account  of 
alt  the  cells  being  occupied.  With  the  per- 
mission of  the  station-master,  he  went  to  his 
wagon,  which  was  shunted  in  the  usual  place, 
took  some  coal  from  the  top  of  the  wagon, 
and  descended  on  to  the  flagged  path.  The 
flag  he  stepped  on  gave  way  and  he  fell  into 
one  of  the  ceils,  and  was  injured: — Held, 
tliat,  although  not  getting  his  coal  in  the 
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usual  mode,  he  was  not  n  mere  licensee,  hut 
was  engaged,  with  tlie  cons<>nt  of  tikc  com- 
paiiv,  Id  a  traasiictioii  (»f  common  interest  to 
both  parties,  and  was  therefore  cot  it  led  to 
require  tiiat  the  premises  should  be  iu  a  n*a- 
sonably  secure  condition.  JJolmea  v.  North 
Eastern  Jiailway  ComjMiny^  6  L.  U.,  Exch. 
liJ8;  40  L.  J.,  Exch.  121;  24  L.  T.,  N.  S.  CO 
— Exch.  Cham. ;  atfirming  S.  C,  4  L.  U., 
Exch.  2,14;  as  L,  J.,  Exch.  161;  20  L.  T.,  N. 
8.  010;  17  VV.  R.  800. 

A  man  went  with  a  cart  and  team,  by  im- 
plied invitation,  to  fetch  lime  from  a  railway 
yard.  While  in  the  yard  ho  unharne.^ed  a 
marc  that  was  leading  his  team.  A  passing 
train  frightened  the  mare;  she  barked  some 
considerable  distance,  and,  in  spite  of  his 
efforts  to  hold  her,  fell  over  a  dwarf  wall  of 
the  company's,  and  was  hurt.  \n  action 
having  been  brought  in  the  county  court  by 
him  agiiinst  the  company  for  not  havin;[r  a, 
suiiicicnt  fence  to  the  ynrd,  it  was  proved  at 
the  trial  that  he  knew  the  place  well  and  liad 
been  there  often  before.  The  county  court 
judge  found  that  the  fence  was  insulficicnt, 
and  decided  in  his  favor: — Held,  that  there 
was  no  proof  of  want  of  reasonable  care  on 
the  part  of  tiie  company  to  prevent  damage 
from  unusual  danger  to  persons  visiting  the 
premises  with  full  knowledge  of  the  state  of 
the  place,  and  that,  therefore,  he  was  not  en- 
titled to  recover.  Manchester,,  SheJ^bl  and 
Lincolnshire  Railway  Company  v.  Woodcock^  25 
L.  T.,  N.  8.  333— Q.  B. 

The  stations  of  the  Bristol  and  Exeter  Rail- 
way Company  and  another  railway  company 
adjumed  and  were  open  to  each  other,  and 
the  passengers  by  cither  railway  had  long 
been  permitted  to  reach  it  by  passing  through 
the  station  of  the  other  company.  A  party, 
while  so  passing  across  the  platform  of  the 
Bristol  and  Exeter  station  to  get  to  the  other, 
was  injured  by  a  portmanteau,  which  fell  from 
a  truck,  owing  to  the  negligence  of  a  porter  of 
the  company: — Held,  without  deciding  what 
would  have  been  the  case  if  the  accident  had 
happened  through  the  condition  of  the  Bristol 
and  Exeter  Company's  premises,  that  they 
were  liable,  as  the  injury  was  caused  by  the 
misfeasance  of  one  of  their  servants  in  the 
course  of  his  employment,  and  tiiere  was  no 
presumption  that  the  injured  party  had 
agreed  to  undergo  greater  risks  than  if  he 
had  been  one  of  their  passengers.  7ebbuU  v. 
Bristol  and  Exeter  Hailioay  Company^  40  L. 
J.,  Q.  B.  78;  23  L.  T.,  N.  8.  772;  0  L.  R.,  Q. 
B.  73. 

A  man  went  with  some  companions  to  a 
railway  station  to  see  an  intending  passenger 
oil  by  the  train,  and  he  crossed  the  rails  by  a 
level  pathway,  used  by  the  public  without 
objection  by  the  company,  to  the  rear  of  an 
ordinary  train  then  st^mding  at  the  station. 
His  companions,  from  where  they  stood, 
could  sec  an  express  train  approaching  from 
an  opposite  direction,  but  he,  from  his  posi- 
tion behind  the  stationary  train,  could  not 
see  it,  and  upon  his  attemi)ting  to  re-cross  the 
rails  to  his  companions,  he  was  killed  by  the 


exiuress  train.  The  engine  driTcr  of  tbe  ex- 
press admitted  that  it  was  hisdutj  to  whisde 
on  approaching  that  station,  and  he  ajid  oiber 
servants  of  ihe  company  deposed  that  be  iiad 
done  so  upon  that  occasion,  but  tlie  deceased*t 
companions  deposed  that  they  did  not  uetr 
it: — Held,  that  there  was  endencc  of  nc^ 
gencc  by  the  company  proper  to  I>e  suumittei 
to  the  jury.  Slittery  v.  DuUin^  WickU/^  asA 
Wexford  Wnlicay  Company^  10  Ir.  R..  C.  L. 
doO^Exch,  Cham. 

A  railway  porter  was  standing,  in  Imad 
daylight,  upon  a   plank  throwu   acrod^  fmo 
parapet  to  parapet  of  a  footbridge  c*«finectiag 
the  two  platforms  of  a  station,    cleaoinif  a 
lamp,  when  the  plaintiff  accoaip^any-iD^  facr 
(iaugliter  to  a  train,  in  crossing  tUe  bridge, 
struck  her  head  against  the  plaolL  and  wis 
injured: — Held,  that  the  plaintiff  ^K^ia  uot  a 
mere  licensee;  but  that  there  was  no  exide&oe 
of  negligence  on  the  part  of  the  rsilway  oia- 
pany.       Watkins  v.    Great   Western    liuUwag 
Company,    37  L.   T.,   N.   8.  193;  25    IT.   R 
905;  40  L.  J.,  C.  P.  Div.  817— Dennian,  J. 

The  question  whether  there  was,  or  w 
not,  negligence  on  the  part  of  the  eompanj 
siiould  have  been  left  to  the  jary.  Jk — 
Lopes,  J. 


Level  crosaings.] — Where  a  railway 
a  highway  on  a  level  at  a  place  where  there  19 
considerable  traffic,  the  fact  of  the  engine 
driver  blowing  off  the  steam  from  the  mod- 
cocks  at  that  spot,  so  as  to  frighten  hones 
waiting  to  pass  over  the  line,  is  sufficient  to 
warrant  the  conclusion  that  the  company  has 
been  guilty  of  actionable  negligence.  Mat^ 
Chester  South  Junction  liailway  Company  r. 
FuUarton.  14  C.  B.,  N.  S.  54;  11  W.  It  754. 

There  is  no  general  duty  on  railway  «»!■ 
panics  to  place  watchmen  at  public  footways 
crossing  ti»e  railway  on  a  level,  but  it  depends 
upon  the  circumstances  of  each  case  whether 
the  omission  of  such  a  precaution  amounts  to 
negligence  on  the  part  of  the  company.  Shrf- 
ley  V.  London  and  North  Western  Railwiij 
Company,  4  H.  &  C.  83;  1  L.  R,  Exch.  13; 
11  Jur.,  N.  S.  954;  35  L.  J.,  Exch.  3;  14  W. 
R.  133;  13  L.  T.,  N.  S.  370. 

A  railway  crossed  on  a  level  a  public  foot- 
way; and  on  each  side  of  the  line  were  swing 
gates  through  which  passengers  entered.    At 
one   of  these  gates    the  view  up  and  down 
the  line  was  obstructed  by  the  piers  of  a  rail- 
way bridge  which  crossed   it,  but  uear  the 
line  there   was  a  clear  view*  of  300  yards 
in  each  direction.    A  woman  who  approached 
the  line  by  that  gate  waited  until  a  luggasc 
train    psisscd,    and    immediately   afterwaros 
proceeded  to  cross  the  line,  when  a  person  on 
the  other  side  twice  called  out  to  her,  but 
being  deaf  she  did  not  hear,  when  an  express 
train  which  the  luggage  train  prevented  liff 
from  seeing,  knocked  her  down  and  killed 
her.    Thirty-six  passenger  trains  passed  along 
the   line  daily,  besides  luggage  trains.    No 
pi:rson  w*as  stationed  at  the  crossing  to  warn 
passengers  of    danger,    but    caution  boards 
were  placed  there:— Held,  that  there  was  no 
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denoe    of     negligence  on  tbo  part  of  the 
II pan y.         / />. 

V   d.ec\i«-^itioii    stated  that  the  railway  of  a 

Iway  coropauy  crossed  a  public  highway  on 

level,  yet  til e  company,  disregarding  their 

ity,  av\^  t.V\c  statutes  in  that  behalf,  did  not 

;ep   ^ates    across  the  highway,  at  the  point 

here    the    saine  is  crossed   by  the   railway, 

mstantly    cli^sed,    by    reason   whereof  two 

:>rscs    of  tlie    plaintiff,  lawfully  being  on  the 

igX^way    near    to   ths   railway  nt  tho  point 

foresaifl,     -went  and  escaped  from  the  liigh- 

rny  into  anci    upon  the  railway,  und  were  by 

\ocottvotive    engine  and   train  of  carriages 

nn  over  and.  killed.     Plea,   that  the   hft^s^*s 

verc    not    lawfully  on  the  highway  at  the 

;imc  vw'\^«n  tlie  injury  was  done.     The  horses, 

ivliich    were    g^razing  in  the  plaintiffs  field, 

V\\u\    leaped    over  the  hedge  into  a  turnpike 

rrurl,  }!nc\  \\ad  stmyed  Ihence  into  anewrond 

formed    by    the  company,  leading  across  tho 

m'\\vuy  on  a  level  into  an  old  highway,  and, 

one  of  the  crates  at  Ihe  crossing  being  open, 

h  cl  'Ot  nnon  the  railway: — Held,  lirst,  that 

xUi:  vo  '.cl  Formed  by  the  company  was  a  high- 

\\'H\  thouij^h  the  parish  might  not  be  bound 

lJ»  r.  jKiir  it!      Fawcett  v.  Yoi^  and  North  Mid- 

IfU'l   Ra'dtcmj   Company,    10   Q.    B.   010;   15 

Jnr.  ITIV,  20  L.  J.,  Q.  B.  222. 

Held,  secondly,  that  the  company,  being 
r  tpr4rc<\  by  their  act,  and  by  5  &  0  Vict.  c. 
r>  •.  s.  9,  to  keep  the  gates  at  the  erodings 
f  instantly  closed,  the  horses  were,  as  against 
Mum,  lawfully  on  the  highway,  and  therefore 
the  plaintiff  was  entitled  to  recover  against 
U\n  company.     lb. 

A    niilway   intersected  a  public  foot    ond 
curriage-way  upon  the  level  close  to  a  station 
o>  the  line.     At  the   place  of  intersection 
spring  carriage  gates  opened  both  ways,  and 
there  was  also  a  swivel  gnto  on  each  side  of 
the  line  for  persons  on  foot.     A  return -ticket- 
holder,  while  crossing  the  line  at  this  place 
to  reach  the  passenger  station,  was  killed  by 
an  overdue  express.     At  the  time  of  the  acci- 
dent one  of  the  swing  gates  was  partially 
<^pcn,  and  there  was  no  gatekeeper: — Held, 
that  this  circumstance  (which  was  in  contra- 
vention of  the  provisions  by  statute,  ond  by 
^^^0  company's  rules  for  the  protection  of  car- 
nage traflic  along  the  road)  constituted  an 
invitation  to  the  ticket-holder  to  cross  the  line, 
and  evidence  of  the  company's  negligence. 
Stapley  v.  London,  Brighton  and  South   Coast 
Jiailioay  C(mpa7ii/y   4   H.  «&  C.  03;  1  L.   K., 
Exch.  21;  11   Jur.,    N.    S.    054;    35  L.   J., 
Jixch.  7;  14  W.  U.  132;  13  L.  T.,  N.  8.  400. 
A.  railway  crossed  diagonally  on  a  level  by 
^  public    road,    and  also  diagonally  by    a 
priviilo  road,  the  two  roads  converging  and 
^omuap;  a  right  angle.     A  gate  placed  by  the 
company    on    that    side   of  the   railway  on 
which  the  roatis  met,  in  pursuance  of  s.  47  of 
t^^ellailways  Clauses  Act,  served  for  both,  an\i 
vas  under  the  control  of  the  company,  who 
Vlaced  a  gate-keeper  in  charge  thereof.     The 
privute  road  led  to  a  stoneyard  on  the  oppo- 
site side  of  the  railway,  abutting  thereon, 
(^nd  communicating  therewith  by  means  of  a 


private  gate.  A  carman,  having  occasion  to 
cross  the  line  from  the  stoneyard,  called  to 
the  gate-keeper  to  know  if  the  line  was  clear, 
and  receiving  an  answer  in  the  affirmative, 
attempted  to  cross  with  a  lorry  and  two 
horses,  which  were  run  into  by  a  train: — 
Held,  that  it  was  the  duty  of  the  gate- keeper 
placed  in  charge  of  tho  gate,  not  merely  to 
oiK?n  it  when  required  for  tho  passage  of 
horses  and  carnages,  but  there  was  an  implied 
duty  on  him  to  exercise  reasonable  caution 
and  discretion  in  doing  so;  and  that  the  fact 
that  the  ])tivnte  road  to  the  stoneyard  was  only 
available  by  means  of  the  gate  serving  the 
public  road«  placed  the  carman  in  the  same 
|K)sition  with  respect  to  the  gatekeeper  as  if 
he  were  using  the  public  road,  and  that  the 
company  was  therefore  liable  for  the  damage 
occasioned  by  his  negligence.  Lunt  v. 
Jjondon  and  North  Western  liaUioay  Company, 
1  L.  R.,  Q.  B.  277;  12  Jur.,  N.  S.  400;  35 
L.  J.,  Q.  B.  105;  14  W.  K  407;  14  L.  T., 
N.  a  226. 

A  railway  crossed  a  highway  on  a  level. 
At  the  crossing  there  was  a  swing  gate  for 
foot  passengers.  It  was  proved  that  100 
trains  passed  this  crossing  daily,  and  that 
there  was  no  attendant  at  tho  crossing.  A 
person,  in  crossing  the  line  at  this  point,  was 
knocked  down  and  injured  by  a  train: — Held, 
that  there  was  evidence  of  negligence  on  tho 
part  of  the  company.  BUhee  v.  London, 
Brighton  and  South  Coast  Railway  Company, 
18  C.  B.,  N.  8.  584;  11  Jur.,  N.  S.  745;  84 
L.  J.,  C.  P.  182;  13  W.  R.  770;  13  L.  T.,  N. 
S.  140. 

Where  persons  are  in  the  habit  of  crossing  a 
railroad  at  a  particular  place,  though  there  is 
no  right  of  way  there,  it  throws  upon  the 
company  the  responsibility  of  taking  reason- 
able precautions  in  their  use  of  such  place. 
Barrett  v.  Midland  Railway  Company,  1  F.  & 
F.  8(51 — Watson.  But  see  Harrison  v.  North 
Eastern  Railway  Com^panif,  22  W.  R.  835 ;  20 
L.  T.,  N.  8.  844— Exch. 

There  is  no  duty  upon  a  railway  company 
acquiescing  in  persons  crossing  a  portion  of 
its  line  in  no  definite  track  to  use  care  for 
the  protection  of  those  peraons.  Harrison  v. 
North  Eastern  Railicay  Company,  22  W.  R. 
335;  20  L.  T.,  K  S.  844— Exch. 

A  railway  company  drove  trains  over  a  line 
belonging  to  a  dock  company,  and  running  be- 
tween the  dock  and  a  public  promenade. 
The  public  was  allowed  to  cross  the  line  at  all 
points,  but  there  was  one  regular  crossing 
where  they  more  usually  crossed.  Tho  plaint- 
iff crossed  the  line  at  a  point  some  distance 
from  tho  regular  crossing,  and  was  knocked 
down  and  injured  by  a  train  of  the  railway 
company  driven  at  four  miles  an  hour.  There 
was  a  short  curve  at  tho  spot,  but  no  whistle 
or  other  warning  was  given: — Held,  no  evi- 
dence of  negligence,     lb. 

C,  while  passing  along  an  occupation  re  id 
which  crossed  a  railway  on  a  level,  was 
knocked  down  and  injured  by  a  train,  owing, 
as  wao  allege<l,  to  the  negligence  of  the  rail- 
way company.    There  were  gates  across  the 
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road  left  unfastened,  and  the  company  had 
lit  tmv  tiiTio  kept  agate-keeper,  bill  had  ceased 
to  k(M  p  one  some  time  l>cfore  the  accident. 
About  tiMce  years  bfforc  the  accident  the 
compar.y  had  obtained  powers  under  an  act  to 
make  a  new  road  and  discontinue  the  level 
oeeupaiion  road;  the  powers  of  the  act  were 
to  l»e  exercised  within  five  years,  and  then  to 
ocase;  and  nothing  had  been  done  as  to  the 
road  till  after  the  accident.  The  jury  nega- 
tived nt:cligence  in  the  driver  of  the  eni^ine; 
but  found  for  the  plaintiff  on  the  pround 
generally  of  *'  negli/^ence  as  to  the  crossing." 
The  judf^e,  in  summing  up,  Ifft  to  the  juiy, 
as  evide:i<*e  of  ne;^ligence  in  the  com|)any, 
the  omission  to  keep  a  gate-keeper,  and  the 
omi!<sion  to  exercise  the  powers  of  their  act: 
— Held,  a  misdirection.  CUJT  v.  Midlarul 
Rtiluoayj  Company,  6  L.  R.,  Q.  B.  258;  18 
W.  R.  4.')0;  22  L.  T.,  N.  8.  882. 

A  railway  crossed  a  hi'4:hway  at  a  level. 
There  were  gates  to  stop  carriage**,  horses 
and  cattle,  and  a  watch-box,  and  a  person  to 
close  the  gates  as  soon  as  such  horses.  &c., 
should  have  passed.  There  were  also  swing- 
gates  for  foot  passengers.  A  boy,  aged  four- 
teen, came  to  the  crossing  soon  after  a  cart  had 
pissed  over  the  line;  the  gates  were  still 
open,  and  he  went  through  and  got  on  the 
lino;  but,  seeing  an  up  train  approaching,  he 
waited  on  the  down  line  till  it  had  passed. 
While  he  was  thus  waiting,  a  down  train  np- 

f)roached,  but  the  boy  did  not  see  it,  though 
ic  might  have  dime  so  if  he  had  been  on  the 
look-out  for  it,  or  if  his  attention  had  not 
been  engrossed  by  the  up  train.  The  up  train 
having  passed,  the  boy  was  just  leaving 
the  down  line  to  cross,  when  the  train 
knocked  liim  down;— Hold,  that  there  was 
evidence  of  negligence;  for  the  company,  be- 
ing hound  by  8  &  I)  Vict.  c.  20,  s.  47  to'  have 
closed  the  gates  at  the  time,  the  fact  that  they 
were  open  was  an  invitation  to  the  boy  to 
cross,  whereby  he  was  put  off  his  guard,  and 
50,  perhaps  being  eml>arrassed  by  the  train 
wliii:li  he  did  s'je,  ho  was  injured  by  the 
other,  which,  in  consequence  of  that  embar- 
rasKment,  he  failed  to  see.  North  Eastern 
Bailwaf/  Company  v.  WanlesSy  43  T^  J.,  Q.  B. 
18.1 ;  7  L.  R,  II.  L.  Cas.  13;  22  W.  R.  561;  80 
L.  T.,  N.  8.  273;  affirming  WcmUm  r.  North 
Banter n  Raihnay  Comi^iny,  0  L.  R.,  Q.  B.  481 
— Exch.  Cham. 

When  a  railway  company  constructs  its 
lino  across  a  highway  on  a  level,  under  the 
sanction  of  an  act  of  |)arliament,  it  is  the  duty 
nf  the  company  to  keep  the  crossing  in  a 
proper  state  for  the  passage  of  carriages  across 
the  rails ;  and  if  a  carriage  is  damaged  In  con- 
sequence of  the  rails  being  too  high  above  the 
surface  of  the  roadway,  the  company  is  lia- 
ble. Oliver  v.  North  Eastern  RnUioay  Com- 
pany, 9  L.  R.,  Q.   B.  409. 

A  public:  footway  crossed  a  railway  on  a 
level.  The  plaintiff,  while  crossing  on  the 
footway  in  the  evening,  after  dark,  was 
knocked  down  and  injured  by  a  tmin  on  the 
crossing.  He  stated  at  the  trial,  that  he  did  not 
see  the  train  unti^  it  was  close  upon  him;  that 


he  raw  no  lights  on  the  train  and  heni  ■ 
whistling.  He  stated  also,  that  he  dVd  an 
hear  any  caution  or  warning  ^^^^^  to  hm.  \q 
any  servant  of  the  company.  The  driver  oi 
ti  reman  of  the  engine  were  cralled  ob  beM 
of  the  company,  and  stat^^d  that  Utere  i^tm 
lamps  on  the  engine  and  train,  whidi  vca 
lighted  in  due  course  on  the  night  io  ^os- 
tion,  at  the  commencement  of  tlie  jossjbx^ 
and  whirh,  if  lighted,  could  ix^seen  f<«r&ns- 
sidcRiblc  distance  by  any  oae  standins  u,  m 
crossing.  A  porter  also  stated  that  be  W 
seen  the  plaintiff  at  the  crossin<ir  on  the  ^^ 
in  question,  and  had  callcil  to  him  b«j;» 
cross.  The  judge  ruled  that  there  wai  ecv 
dence  to  go  to  the  jury  of  ncfj^ligenee  oa  tk 
part  of  the  company,  which  caused  the  ii;;^ 
to  the  plaintiff:— Held,  that  there  vas  bo  evi- 
dence of  negligence.  BUi»  ▼.  Great  We^^n 
Railway  Company^  9  L.  R.,  C.  P.  ^t;4i 
L.  J.,  C.  P.  804;  31  L.  T.,  N.  S.  874-2isi 
Cham. 

A  line  crossed  a  public  footpatA  on  th 
level :  but  the  railway  company  had  not  «trt- 
ed  any  gate  or  stile,  as  provi*led  by  S  *> 
Vict.  c.  20,  8.  01.  A  child  of  four  yetisoi 
a  half  old,  having  been  sent  on  an  erwnd,  «a 
shortly  afterwards  found  lyin^  on  X^iekrd 
crossing,  a  foot  having  been  cut  off  bri 
passing  train : — Held,  that  there  was  CTiHeoce 
that  the  accident  was  caused  l>j  the  ae^^ 
of  the  company  to  fence.  WUUam*y.  Or^ 
Western  Railway  Company,  9  L.  R.,  Ek^- 
157;  22  W.  U.  631;  31  L.  T.,  N.  S.  1«:« 
L.  J.,  Exch.  105. 

In  consequence  of  the  servants  of  a  nuln/ 
company  negligently  sending  trucks  downsa 
incline  into  a  siding  at  11  p.  m..  the  pl^* 
iff's  drove  of    cattle,    which  were  hwMlf 
being  driven  across  the  siding,  were  separated 
from  the  drovers,  became  frightened,  sad  es- 
caped beyond   the  control  of    the  drotai 
Six  of  them  could  not  be  recovered  till  they 
were  found  several  hours  afterward^,  dead  or 
dying,  on  the  line,  where  they  evidently  hsd 
been  run  over  by  a  passing  train.    From  tte 
tracks  of  these  six  beasts  it  was  disct^vfRs 
they  had  rushed  down  the  occupation  rwd, 
charged  through  a  defective  fence  intow 
orchard,  from  which  they  had  got  on  to  tk 
line.     The  orchard  was  the  property  of  tlie 
railway  com|xiny  and  was  in  the  ooca|»tiOT 
of  a  tenant  who  was  bound  by  the  tenw  w 
his  lease  to  keep  the  fence  in  repair:— HpW, 
that  these  facts  were  evideni:e  tliat  the  death 
of  the  cattle  was  the  natural  and  proiintt^^ 
result  of  the  negligence  of  the  railway  com- 
pany, and  that  they  could   not  avoi«l  X\v(\t 
liability  on   the  ground   that  they  were  no^ 
responsible    for  the  defective  state  of  the 
fence.     Sneeshy  v.   Laneaitlnre  an>l  Torl^'^ 
Railicay  Company,  1  L.  R,  Q.  B.  Div.  ^; 
33  L.  T.,  N.  S.  872;  45  L.  J.,  Q.  B.  l-C. 
A; alfinning  8.  0,,  9  L.  U.,  Q.  B.  2C3;<i^i^'^-i 
Q.  B.  09;  30  L.  T.,  N.  S.  492. 

Bridges.] — As  a  person  was  passing  a)^^' 
highway,  under  a  railway  bridge,  which  «•* 
a  girder  bridge  resting  on  a  perpeDdleoltf 
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brick  wall  "witli  pilasters,  a  brick  fell  from 
the  top  of  ('iiG  ol  tlte  pilasters  on  which  one 
of  the  girders  rested,  and  injured  iiim;  a 
traiu  ha<l  passed  just  previously:-  -Held,  that, 
thc(omp:iny  bciu^  bound  to  use  due  care  in 
keeping  the  i)ri(lgi*  in  |)ro)»er  repair,  so  as  nut 
to  injure  persons  passing  the  highway,  so  un- 
usual 2in  occurrence  ns  the  falling  of  a  brick 
was  prima  facio  evidence  from  which  the 
jury  miglit  infer  negligence  on  the  part  of 
thf  company.  Kearney  v.  London^  Brighton 
antl  Stmtk  Const  liailway  Company,  5  1^.  H., 
Q  B.  411;  8JL.  J.,  Q.  B.  2U0;  18  W.  R. 
1000;  22  L.  T.,  N.  S.  880. 

A  railway  company,  in  place  of  a  public 
footway  crossing  their  line  on  the  level,  built 
a  bridge  over  the  line,  and  also  over  a  road- 
way a« {joining.  The  bridge  wmb  fenced  with 
wooden  hoardings  where  it  crossed  the  rails, 
and  witii  open  ornamental  work  with  trian- 
gular openings  wliere  it  crossed  the  road.*  A 
Cliild  ;jl)out  four  ycara  of  age  went  upon  the 
bridge,  in  company  with  another  child,  for 
the  purpose  of  crossing  over,  and  insiead  of 
walking  straight  forward,  he  phiccd  his 
back  against  ihe  hoardings  nnd  slid  along 
until  hi*  came  to  the  ornamental  ironwork, 
wlien  he  fell  through  Uackwaixis  on  to  tiie 
road  and  was  injured.  In  an  action  to  recover 
compinsation,  evidence  was  adduced  as  to 
the  dangerous  character  of  tiie  hriilge.  The 
jury  found  tliat  the  child  was  lawfully  using 
the  bridge  when  the  accident  occurred,  and 
that  the  bridge  was  not  reasonably  safe  for  all 
her  Majesty's  subjects: — Held,  that  there  was 
evidi  nee  of  uegiigenoe,  and  that  it  was  the 
duty  of  the  company  to  keep  the  bridge  in 
such  a  state  as  not  to  be  dangerous  to  aiiyr)ne 
using  it  in  a  lawful  manntr,  and  that  there 
was  no  negligeoce  on  the  part  of  the  child 
contributory  to  the  accident.  Jjiy  v.  Mid- 
lan<^  liailway  Company,  34  L.  T.,  N.  S.  30— 
Exch.  Div.;  reversing  3,  (7.,  30  L.  T.,  N.  S. 
529. 

As  to  liability  for  injuries  to  passengers  or 
goods  conveyed  by  mil  way, — see  CARiiieu. 

As  to  liability  for  damage  by  fire  communi- 
cated from  railway  engiues, — see  Fir£  and 
FmBwomcs. 

II.  Parties  Liable. 

1.  In  General,  l 

Who  liable,  in  respect  of  cause  of  ii^nry, 
generally.] — A.  contracted  with  the  postinas- 
ter-general  to  provide  a  mail-coach  to  convey 
the  mail  bags  along  a  certain  line  of  road; 
and  B.  and  others  also  contracted  to  horse 
the  coach  alon^  the  same  line.  B.  and  his 
co-contractors  hired  0.  to  drive  the  coach: — 
Held,  that  C.  could  not  maintain  an  action 
against  A.  for  an  injury  sustained  by  him 
while  driving  the  coach,  by  its  breaking  down 
from  latent  defects  in  its  construction.  Win- 
terbottam  v.  Wright,  10  M.  &  VV.  109. 

An  incoriK>rated  water  company  created  a 
nmsaoce  in  a  public  highway  by  leaving  on- 


fenced  a  stream  of  water  which  they  had 
caused  to  spout  up  in  it.  The  horses  of  the 
plaintiff  were  frightened,  and  swerving  from 
it  fell  into  an  unfenccd  excavation  in  the 
highway  m  ide  by  the  contractor  who  was  con- 
structing a  sewer,  and  were  thereby  injured: 
— Held,  that  the  water  company  and  not  the 
contractor  was  the  party  liable.  Hill  v.  ^'ew 
nicer  Company,  0  B.  &  S.  303. 

The  defen>iants,  in  e.\cou:ion  of  some  pub- 
lic works  which  they  had  contracted  with  tiio 
lords  of  the  admiralty  t«»  exeeute,  and  under 
their  authority,  drove  some  piles  in  the  bed 
of  a  public,  navigable  river.  After  the  works 
were  completed  aiul  a  reasonable  lime  to  re- 
move the  piles  had  elapsed,  the  defendants 
sold  them  for  valuable  consideration  to  J., 
who  cut  them  oil,  and  the  surrounding  soil 
being  washed  away,  parts  of  the  piles  under 
the  Water  protruded  above  the  betl  of  the 
river,  and  the  plaint ilTs  barge,  while  lawfully 
oavigatiniif  it,  struck  upon  them  and  was  in- 
jured. If  the  piles  had  not  been  cut  the 
damage  would  not  have  happened  with<»ut 
gross  negligcnee: — Held,  that  the  defendants 
were  not  liable.  Bartlet  v.  Baker,  3  H.  & 
C.  153;  34  L.  J.,  Exch.  8. 

Where  works  are  goirjg  oh  over  a  line  of 
railway,  with  which  works  the  niilvvay  com- 
pany has  nothifig  t«»  do,  and  the  execution  of 
suc!i  works  is  intrusted  to  contractors  who  are 
entirely  independent  of  the  company,  it  is 
not  the  duty  of  the  directors  to  assume  that 
such  works  will  be  negligently  conducted  by 
thi>se  who  have  contracted  for  their  execu- 
tion, and  to  take  precautions  against  possible 
negligence  on  the  part  of  persons  who  are 
not  in  their  employment  nor  under  their  con- 
trol. Daniel  v.  Metropolitan  RnUicay  Com* 
pany,  5  L.  R.,  H.  L.  Cas.  45;  20  W.  R  37; 
40  L.  J.,  C.  P.  121;   24  L.  T,  N.  S.  815. 

The  Corporation  of  London  was  authorized 
to  execute  certain  works  over  the  hue  of  the 
Metropolitan  Railway  Company.  These  works 
cousisted  partly  in  placing  heavy  iron  girders 
upon  the  walls  running  ah)ng  the  line  of 
railway,  and  were  therefore  works  in  the 
execution  of  which  danger  was  involved,  but 
which  were  often  executed  elsewhere  without 
mischief.  The  railway  company  hud  no  con- 
trol over  these  works,  which  were  executed 
by  contnictors  engaged  by  the  corporation. 
Several  girders  had  been  safely  put  in  their 
places  by  manual  labor,  but,  on  this  occasion, 
the  conti*actors  brought  into  use  for  one  of 
the  girders  a  monkey  steam  engine,  which 
moved  the  girder  with  a  jerk,  and  so  caused 
it  to  overbalance  and  fall.  It  fell  on  a  pass- 
ing train,  and  injured  the  plaintiff:— Held, 
that  this  was  not  a  mischief  the  occurnnee of 
which  the  railway  comi)any  was  bound  to 
antieipate,  and  ngainst  which  it  was  bound  to 
take  precautions,  and  consequently  that  the 
railway  company  was  not  liable.     lb. 

As  to  effect  of  contributory  negligence,— 
see  this  title,  HI. 

Joint  liability. l~In  an  action  against  two, 
for  negligently  driving  a  chaise,  if  they  hired 
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it  jointly  and  were  jointly  in  possession  of  it, 
foih  are  liable  for  the  accident.  Daney  v. 
Chamberlain^  4  Bsp.  220 — Ellenborougfa. 

Aliter,  if  it  belongs  to  one  only,  and  the 
other  is  merely  a  passenger.     /&. 

In  an  action  against  ten,  the  plaintiff  de- 
clarcdy  that  Ihey  were  proprietors  of  a  stnge- 
corich,  for  the  conveyance  of  passengers  for 
liirc  from  A.  to  B. ;  and  that,  being  so,  they 
received  the  plaintiff  as  an  outside  passenger, 
to  be  safely  conveyed  thereon  from  A.  to  B. 
for  hire  co  them  in  that  behalf;  and  that  by 
rctoson  thereof  they  ou^^ht  to  have  safely  con- 
veyed him  accordingly;  and  assigned  for 
breach,  that  they  conducted  themselves  so 
carelessly  in  this  behaif,  that  by  and  through 
the  carelessness,  unskilifulness,  and  default  of 
themselves  and  their  servants,  the  coach  was 
upset,  by  means  whereof  the  plaintiff  was 
hurt,  and  sustained  other  injuries:  a  jury 
having  found  a  verdict  against  eight  only, 
and  in  favor  of  the  other  two,  and  judgment 
being  entered  accordingly: — Held,  that  as 
the  action  was  founded  on  a  breach  of  dnty, 
imposed  by  the  custom  of  the  realm,  which 
was  a  breach  of  the  law;  and  as  the  declara- 
tion was  framed  on  a  misfeasance;  such  ver- 
dict and  judgment  were  not  erroneous,  and 
they  were  therefore  affirmed  in  the  Exchequer 
Chamber.  Bretherton  v.  Woody  6  Moore,  141; 
8  B.  &  B.  54;  0  Price,  408.  See  Poxzi  v. 
JShiptojiy  1  P.  &  D.  4;  8  A.  &  E.  903. 

A  declaration  against  three  proprietors  of  a 
sta^e-coiich,  stated  that  the  couch  was  under 
tbeir  care,  and  t^iat  through  their  negligence 
the  couch  ran  against  the  plaintiff,  and  in- 
jured him;  the  evidence  was,  that  one  of  the 
proprietors  was  driving  when  the  accident 
happened :  the  jury  found  that  the  accident 
was  occasioned  by  his  negligent  driving: — 
Held,  that  the  plaintiff  might  maintain  the 
action  against  all  the  proprietors.  Moreton 
V.  Harden,  6  D.  &  R.  275;  4  B.  &  C.  223. 

2.    Otjonershipy   Pauesnon  or  Control   of 

Property, 

'  Iiandlord,  tenant  or  oooapiMr  of  lands  or 
bnildings.] — If  the  owner  of  a  house  is  bound 
to  repair  it,  he,  and  not  the  occupier,  is 
liable  to  an  action  for  an  injury  sustaftied  by 
a  stranger  from  the  want  of  repair.  FaynA  v. 
liogtr%,  2  H.  Bl.  349. 

An  action  lies  against  the  landlord  of  a 
house  demised  by  lease,  who,  under  his  con- 
tract witii  his  tenant,  employs  wockmen  to 
repair  the  house,  for  a  nuisjince  in  the  house 
occasioned  by  the  negligence  of  his  work- 
men.     Leelie  v.  Pounds,  4  Taunt.  G49. 

It  is  universally  the  duty  of  an  occupier  of 
a  house,  having  an  area  fronting  the  public 
street,  so  to  fence  it  as  to  make  it  safe  to  pas- 
sengers, and  it  is  no  defense  to  an  action 
against  him,  for  neglecting  to  do  so,  whereby 
a  person  fell  down  into  the  area  and  was 
hurt,  that  when  he  took  possession  of  the 
house,  and  as  long  bock  as  could  bo  remem- 
beredy  the  area  was  in  tho  same  ojMsn  stato  as 


when  tho  accident  happened.      Omtfitmd  t. 
Bardingham.  3  Camp.  398— Bllenbore^k. 

A  tradesnian  who  has  a  flnp-door  in  lft« 
foot  pavement  of  the  street,  r»peDio^  iBta  a 
cellar  uuilemeath  his  house,  is  iKMind.  wbca 
he  upes  it>  to  conduct  his  buaneas  witb  aaek 
a  degree  of  care  as  will  prevent  a  rniiyiMf 
person,  acting  himself  with  aa  ordinarj  de- 
gree ot  care,  from  receiving  any  io jurr  1^  iL 
Proctor  V.  Earrii,  4  C.  &  P.  837  — Tin^L 

He  is  also  bound  to  take  reaaonalkle  or 
that  tlie  flap  is  so  placed  and  sefsun^  as  thai, 
under  ordinary  circumstances,  it  iriU  not  Iril 
down;  but  if  the  tradesiran  haa  so  pbced 
and  secured  it,  and  a  wrongdoer  throwi  ix 
o^er,  the  t.«deamau  will  not  be  liable  for  aj 
injury  occasioned  by  it.  Dihm^s  t.  AC£ff, 
4  C.  &  P.  3«2— Tindal. 

Where  a  reversioner  of  some  premises,  tki 
chimneys  of  which  were  ruiaoi»  and  in  da- 
ger  of  falling,  demised  tliem  to  S.,  and  sfiet 
the  demise  tliey  fell  upon  the  buildiogsof  hn 
neighbor  and  diunaged  them :— Held,  thai  m 
he  knew  when  he  let  the  premise  that  ^ 
chimneys  were  ruinous  and  in  dangier  of  fft&- 
ing,  he  was  guilty  of  the  wrongful  noD-repai^ 
and  consequently  was  liable  for  the  damasa 
sustained  by  the  plaintiff.     Todd  v.   FligUl, 
30  L.  J.,  C.  P.  21 ;  9  C.  B.,  N.  8.  877;  9  W. 
R.  145;  3  L.  T.,  N.  8.  325. 

The  defenilants  were  the  temporary  oe- 
cupiers  of  a  warehouse,  and  within  foorteea 
inches  of  a  highway  was  an  un fenced  bot^ 
hole,  part  of  the  premises,  into  which  a  part/, 
in  passing  along  the  highway,  accideatalli 
fell,  and  was  injured: — Held,  that  the  de- 
fendants were  liable  for  the  injury.  Ba^ 
V.  Taylor,  U  Jur.,  N.  S.  979;  14  W.  R  59; 
13  L.  T.,  N.  8.  308-C.  P. 

In  1830,  houses  were  erected  on  Und  ad- 
joining a  new  road  constructed  at  a  bigh 
level  as  an  approach  to  a  new  bridge  acroa 
the  Thames.  Between  Uicse  houses  an<l  tliii 
road  was  a  space  which  was  covered  over  (a 
a  means  of  access  to  the  housee)  by  a  flaggis^ 
in  which  were  gratings  to  let  light  and  air  to 
the  lower  part  of  the  buildings,  which  foiaed 
separate  tenements,  the  entrance  to  which  was 
uj)on  the  lower  level  at  the  rear.  The  aptt* 
so  covered  had  become,  by  dedication,  f^ 
to  the  6  «&  G  Will.  4,  c.  50,  a  pars  o/  i^ 
public  footway,  and  was  used  as  such  bj  tlM 
public.  In  in6%  in  consequence  of  a  hx^ 
number  of  persons  congregating  upoo  ttM 
spot,  tho  flagging  and  gniting  in  front  of  one 
of  the  houses  (having  become  wenkenod  b/ 
user)  gave  way,  and  several  persons  were  pR- 
cipttated  into  the  area  below  (a  depth  ^ 
about  thirty  feet),  and  one  of  tlieiD  vtf 
killed: — Held,  in  an  action  by  his  vidow, 
under  0  &  10  Vict.  c.  93,  that,  there  tM:iog 
under  the  circumstances  no  lcg:d  liability  oa 
the  part  of  tho  lessees  of  the  house  to  keep 
tho  surface  of  this  wnj*  in  rcp:jir,  tlic  acti** 
was  not  maintainable,  the  gulf  at  the  side  of 
tlic  causeway  l>eing  the  result  of  the  riKvd  be- 
ing raised  by  the  makers  of  it,  Dt>t  of  tiw 
land  at  the  side  being  excavatcil  liy  tlie  pr(H 
prictors  of  it;  and  that  the  artiiicial  chanieltf 
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of  the  flasfging  and  grating  did  not  make  it 
more  or  loss  a  way  to  be  repaired  by  the 
parish.  Hobbins  r,  Janes,  15  C.  B.,  N.  S. 
t2l ;  33  L.  J.,  C.  P.  1;  12  W.  R.  248;  »  L.  T., 
K.  S.  533. 

The  owner  of  a  meesuage  and  premises,  at- 
tached to  which  was  an  area,  let  the  same  to 
a  tctiaut  from  year  to  year,  and  died;  having 
dcTised  the  property,  witli  an  iron  grating 
over  the  area  improperly  constructed  and  out 
of  repair,  so  as  to  amount  to  a  nuisance.  The 
defendant  having  no  notice  of  the  nuisance, 
suffered  the  tenant  to  remain  in  the  occupa- 
tion of  the  premises  upon  the  same  terms  as 
before,  receiving  rent.  The  wife  of  A.  hav- 
ing sustained  damage  by  reason  of  the  dan- 
gerous condition  of  the  grating: — Held,  by 
the  Court  of  Queen's  Bench  (5  B.  &  S.  78), 
that  the  defendant,  as  reversioner,  was  liable 
to  on  nrtion  for  the  dtironge  thereby  occa- 
sioned. Qusere,  by  the  Exchequer  Chamlier  ? 
Onndi/  V.  Juhffer,  5  B.  AS.  485;  13  W.  R. 
1022;  9  B.  &  8.  115.  But  see  Hayes  v.  FiU- 
gibfton,  4  Ir.  R.,  C.  L.  500,  500.  507. 

A  well  was  let  from  year  to  year,  neither 
landlord  nor  tenant  being  tM>und  to  repair 
the  steining.  The  well  being  out  of  repair, 
the  tenant  complained  to  the  landlord,  who 
gent  in  men  to  repair  it.  The  well  was 
destroyed  by  tlie  negligence  of  the  workmen 
employed.  An  action  having  been  brought 
by  the  tenant  against  the  landlord  to  recover 
d:images  for  the  injury  sustained  byhiai: — 
Hold,  that  the  landlord  was  not  necessarily 
responsible,  but  that  it  was  a  question  of  fact 
for  the  jury  what  was  the  uature  of  the 
obligation  incurred  by  him  by  reason  of  his 
interference.     MiUs  v.  Holton^  2  H.  &  N.  14. 

As  to  who  is  liable  for  nuisances  on  prem- 
ises, —see  Nui&ANCS. 

Borrowers  and  lenders  of  chattels.] — ^The- 
dttties  of  a  gratuitous  lender  and  borrower  of 
a  ch:ittel  are,  in  some  degree,  correlative. 
The  loan  most  be  taken  to  be  for  the  purpose 
of  a  beneficial  use  by  the  borrower ;  and  the 
borrower  is  not  responsible  for  reasonable 
wear  and  t«ar,  but  he  is  for  negligence,  for 
misu!«e.  for  gross  want  of  skill  in  the  use  and 
for  anything  which  may  be  defined  to  be 
legal  fraud.  The  lender  is  responsible  for 
defects  in  the  chattel,  with  reference  to  the 
Qse  for  which  he  knows  the  loan  is  accepted, 
of  which  he  is  aware,  and  owing  to  which 
directly  the  borrower  is  injured.  By  the  nec- 
essarily implied  purpose  of  the  loan  a  duty  is 
contracted  towards  the  borrower  not  to  con- 
ceal from  him  those  defects,  known  to  the 
lender,  wiiich  may  make  the  loan  perilous  or 
ttnprofltablo  to  htm#  Blaehmore  v.  BrUtel 
and  Exeter  Railway  O'mpany,  27  L.  J.,  Q.  B. 
167;  8  El.  A  Bl.  1085;  4  Jur.,  N.  8.  657. 

A  gratuitous  lender  of  an  article  is  not 
liable  for  injury  resulting  to  the  borrower  or 
bis  servant  while  using  it,  from  its  defective 
state,  if  the  lender  was  not  aware  of  it. 
M<icGarihy  ▼.  Young,  6  H.  &  N.  820;  80  L. 
J.,  Exch.  227;  0  W.  R.  439;  8  L.  T.,  N.  8. 
785. 


A  defendant,  having  purchased  some  tim- 
ber of  the  plaintiff,  a  timber  merchant,  was 
permitted  by  the  plaintiff  to  m^g  a  shed  of 
the  plaintiff^s  for  the  purpose  of  working  up 
the  timber.  The  defendant,  with  tlie  knowl- 
edge of  the  plaintiff,  employed  a  carpenter  to 
work  up  the  timber  in  the  shed ;  tijo  carpen- 
ter, in  lighting  his  pipe,  set  fire  to  the  siicd, 
which  was  burnt  down: — Held,  first,  that 
the  defendant's  right  to  use  tlie  shed  was  not 
a  letting  by  the  plaintiff,  but  a  mere  license 
to  use  the  shed.  Williams  v.  Jones,  3  H.  & 
C.  256;  33  L.  J.,  Exch.  297;  affirmed  on 
appeal,  3  H.  &  C.  602;  11  Jur.,  N.  S.  843; 
13  W.  R.  1023;  13  L.  T.,  N.  8.  800— Exch. 
Cham. 

Held,  secondly,  that  the  negligence  of  the 
carpenter  in  setting  the  shed  on  fire  was  not 
in  the  com*8e  of  his  employment  as  the 
defendant's  servant,  so  as  to  render  the  de- 
fendant liable.     IK 

Donors  of  chattels.] — A  donor  of  a  chattel 
is  not  liable  for  n(%ligcnce  of  the  donee,  who, 
in  carrying  it  away  from  the  donor's  ware- 
house, injures  a  person  passinsr  in  the  street. 
Walworth  V.  Barton,  8  W.  R.  190— Exch. 

As  to  proof  of  ownership  or  possession  of 
property, — see  this  title,  IV.,  3. 

8.  EaiployerSy  Oontraotors  and  Workmen. 

When  employment  of  another  as  independ- 
ent contraotor  relieves  employer  from  lia- 
bMity.] — A  person  who  employs  another  to  do 
a  liwful  act  is  presumed,  in  the  absence  of 
evidence  to  the  contrary,  to  employ  hi'u  to 
do  it  in  a  lawful  and  reasonable  manner;  And 
therefore,  unless  the  parties  stand  in  the 
position  of  master  and  servant,  tlie  employer 
IS  not  responsible  for  damages  occasioned  by 
the  negligent  mode  in  which  the  act  is  done. 
Butler  y.  Eunte^,  7  H.  &  N.  826;  31  L.  J., 
Exch.  214;  10  VT.  R.  214. 

Tl>e  unloading  of  a  cargo  of  corn,  for 
which  the  defendants  were  paid  by  the  owner, 
being  done  by  men  engaged  and  paid  by  a 
ganger  or  a  contrncter,  with  whom  the  de- 
fendants contracted,  they  having  no  control 
over  the  men: — Held,  not  liable  for  an  injury 
caused  by  tfieir  negligence  to  a  corn  motcr  in 
the  service  of  the  city,  engaged  in  measuring 
the  cargo.  Innocent  v.  Peto^  4  F.  &  F.  8 — 
Crompton. 

A  builder  was  employed  by  a  committee  of 
a  club  to  execute  alterations  at  the  club- 
house, including  the  preparation  and  fixing 
of  gas-fittings.  He  made  a  sub-contract  with 
B.,  a  gas-fitter,  to  execute  this  part  of  the 
work.  In  the  course  of  doing  it,  through  B.'s 
negligence,  the  gas  exploded,  and  injured  the 
pliiintiff: — Held,  that  the  builder  was  not' 
liable  for  this  injury.  Rapson  v.  Cubltt,  9  M. 
&  W.  710;  Car.  &  M.  64;  6  Jnr.  606. 

A  railway  company  contracted,  under  seal, 
with   certain  persons  to  make  a  portion  of 
the  line,  and   by   the    contract  reserved  to 
themselves  the  power  of  dismissing  any   of  • 
the  contractor's  workmen   for  incompetency. 
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The  workmen  in  constructing  a  brid^re  over 
u  public  hifrhway  negli^rently  caused  the 
death  of  a  jierson  passing  beneath,  along  the 
higljwa.v,  l)j  allowing  a  stone  to  fall  upon 
him:— Held,  that  the  company  was  not  liable, 
anrl  that  m  such  case  the  terms  of  the  con- 
tr.ict  in  question  did  not  make  any  dilTer- 
encc.  IteedU  v.  Loncbm  ami  North  Western 
ll(xUu>ay  Comijany,  4  Exch.  244. 

A  railway  company  entered  into  a  contract 
with  A.  to  construct  a  brancii  line;  who  con- 
tnictcd  with  B.  to  erect  a  tubular  bridge, 
p;ircel  of  the  works.  B.  had  a  surveyor,  C, 
whom  he  paid  by  a  salary  of  2oOZ.  a  year  to 
attend  to  his  general  business;  and  afier  ob- 
taining thecontnict  for  the  bridge,  contrRCted 
with  <J.  to  provide  the  necessary  scaffolding, 
for  which  lie  was  to  receive  40/.,  irrespective 
of  his  salary,  B.  to  furnish  the  requisite  ma- 
terials, including  lights.  One  of  the  poles 
of  the  scaffold  rested  on  a  hi<V|iway,  and 
owing  to  the  want  of  sufficient  light  to 
warn  the  passers-by,  D.  siumbled  over  the 
pole  ami  was  injured;  subsequently  to  which 
additional  lights  were  placed  ou  the  8j>ot, 
and  B.  i)aid  for  them:— Held,  that  B.  was 
not  liable,  and  that  D.'s  remedy  lay  against 
C.  Kiiigktv,  FoXy  5  Exch.  721;  14  Jur.  UU^; 
20  L.  J.,  Exch.  9. 

The  defendants  were  employed  to  pave  a 
district  by  A.  They  contnicted  with  B.  to 
pave  one  of  the  streets.  B.'s  workmen,  in 
the  course  of  paving  the  street,  left  some 
stones  at  night  in  such  a  position  as  to  con- 
stitute a  public  nuisance,  and  the  plaintiff 
wan  injured  by  falling  over  those  stones.  No 
personal  interference  of  the  defendants  with, 
or  szmccion  of  the  work  of,  laying  down  the 
stones  was  proved :— Held,  that  the  defend- 
ants were  not  liable.  Ooerton  v.  Freeman,  11 
C.  B.  807;  10  Jur.  05;  21  L.  J.,  0.  P.  53;  3 
C.  &  K.  52. 

The  defendants  employed  A,  for  a  sum  of 
money  to  fill  in  the  earth  over  a  drain  con- 
structed for  them  across  a  highway,  from 
their  house  to  the  common  sewer,  the  de- 
fendants finding  the  carts,  if  necessary,  to  re- 
move the  surplus  earth,  which  were  to  be 
filled  by  A.  A.  filled  in  the  earth,  but  left  it 
so  heaped  above  the  level  of  the  road,  that, 
there  being  neither  light  nor  signal,  the 
plaintiff  by  night  drove  his  carriage  against 
It,  and  sustained  injury  therefrom.  The  only 
evidence  of  interference'  or  control  on  the 
part  of  the  defendants  was,  that  one  of  them, 
a  few  days  before  the  accident,  and  when 
the  work  was  incomplete,  had  seen  the  earth 
heaped  over  a  part  of  the  drain  as  it  after- 
wards remained:— Held,  that  there  was  no 
evidence  of  their  liability,  for  that  the  wrong 
complained  of  was  a  public  nuisance  by  A., 
which  the  defendants  (whether  A.  was  their 
servant  or  only  a  contractor)  had  not  author- 
ized him  to  commit,  having  merely  directed 
generally  the  doing  of  an  act  which  might 
have  been  done  without  committing  a  public 
t  nuisance.  Peachey  v.  Rowland,  13  C.  B.  182 ; 
17  Jur.  704;  22  L.  J.,  0.  P.  81.     S.  P.,  EllU 


V.  Sheffield  Gat  Comumen  (hnpanjf^  2  £L  4 
Bl.  707. 

Where  work  is  done  for  acompanj  aadcra 
contract  (parol  or  otherwise),  the  compaBy  a 
not  responsible  for  injury  resulting  to  &  tj^sd 
pcrs<m  from  the  negligent  mann^  of  doUf 
the  work,  though  the  comptmy  emploja  tb@r 
own  surveyor  u^  su|)erinteiid  it,  &d(1  uidizeEl 
what  shall  be  done.  Steel  v.  South  EaMa% 
Sailway  Company,  10  C.  B.  550. 

A  livery  stable-keeper  employed    a  builder 
(not  a  servant  of  the  former,  but  ao  iode» 
pendent  contractor)  to  erect  on    part  of  hm 
yard  a  building,  of  which  the  lower  part  «« 
a  shed  for  the  reception  of  carriagft^  for  is- 
ward.     The  plaintiff  deposited  two  Garriaifgs 
with  tlie  defendant  for  safe  keeping;  vl&cft 
were  placed   in  the  above-mentioned  akti. 
While  the-  carriages  were  there  tbe  bidl&g 
was  blown  down  by  a  high  wind,  and  the  cv- 
riages  were  injured.     The  builder  wj^eee 
whom  a  careful   and  prudent  person   m%fat 
trust,  and  the  defendant  had  no  anticeof  s/ 
negligence  ou  the  bniider^s  part.      An  acti«i 
having  been  brought  by  the  plalntifT  agaisst 
the  defendant,  evidence  was  offered  stibe 
trial,  on  the  part  of  the  plaintiff,  to  show  tbat 
owing  to  the  neglect  of  the  builder  and  liis 
workmen,  the  building  was,  in  fact.  uoskSi- 
fully  built  and  unsafe,  and  t^atthis  was  tbe 
cause  of  the   fall.     The  judge  rejected  diis 
evidence  and  nonsuited  the  plaintiff: — Heti, 
that  this  evidence  was  riglitly  rejected  aad 
that    the    nonsuit    was      right.      SeaiU  ▼. 
Laveriek,  30  L.  T.,  N.  S.  89;  22  W.   R.  K7; 
43  L.  J.,  Q.  B.  43;  9  L.  R.,  Q.  B.  123. 

By  a*n\solution  of  the  committee  of  nuB- 
Rgemcnt  it  was  ordered,  that  a  part  of  a  road 
should  be  raised  lor  al>out  150  yards,  aad 
tha*.  the  surveyor  of  tbe  highway  appoiii^ 
b>  the  vestry  should  employ  men  to  do  it 
The  surveyor  contracted  with  G.  to  do  tbe 
work  at  so  much  per  yard,  the  vestry  tiodiaf 
the  materials.  G.  pr^iceeded  to  do  the  work, 
employing  his  own  men.  During  the  prug- 
ress  of  the  work  one  half  of  the  %vidth  of  tlie 
road  was  raised  tii*st,  and  the  other  tiaif  left 
temporarily  about  a  foot  lower  No  fence  a 
light  was  put  up  to  warn  persons  using  tbe 
road  at  night,  and  the  plaintiff  driving  withi 
horse  and  dog-ciirt  was  upset  and  iojaitni 
Tlie  surveyor  had  not  personally  interfered  i& 
doing  the  work,  or  in  directing  the  ro&dto 
be  left  as  it  was:— Held,  that  he  was  act 
liable  for  the  injury  to  the  plaintiff,  either  at 
common  law  or  by  reason  of  5  «&  6  Will.  4,  c 
50,  s.  50.  Taylor  v.  QreerJialgh,  9  L.  R, 
Q.  B.  487;  31  L.  T.,  N.  S.  184. 

The  defendants  were  builders  and  contract- 
ors who,  after  the  out;side  of  a  house  was 
finished,  had  removed  the  outer  hoarding aod 
had  employed  a  3ub-con tractor  to  do  tbe  iS' 
ternal  plastering.  One  of  the  men  employed 
by  the  sub-contractor,  in  walking,  shouk  a 
plank  which  caused  a  tool  to  fall  out  of  a 
window  of  the  house,  and  the  tool  in  falling 
injured  the  plaintiff,  who  was  passing  aloog 
the  highway.  The  jury  found  that  the  hoard- 
ing had  been  properly  removed,  but  that  the 
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tnjtiry   ^wraa   c&iued  by  tho  negligence  of  the 
defendants  in  not  providing  some  other  pro- 
tection   for-  I  ho  public: — Held,  that  the  de- 
fendants 'wero  entitled  to  judgment,  for  there 
"was  no    evidence  that  the  falling  of  the  tool 
'was  a  pTolMftble  accident  which  might  reason- 
ably liavo  "been  foreseen,  so  as  to  make  it  the 
dntv  of  the  defendants  to  provide  against  it. 
BsaVson  v.   <7«r,  2  L.  R,  C.  P.  Div.  869; '36 
Ij.  T.,  N.  8.  495— C.  A. 

Held,  also,  that  if  it  was  the  duty  of  any 

one  to   supply  protection  against  tiie  conse- 

Queuced  of  the  fulling  of  the  tool,  it  was  the 

auty   of    the  sub-contractor  and  not  of  the 

defendants.     lb, 

'When,  and  lor  what  acts  or  omissions  of 
oontraotor  or  person  employed,  the  employer 
is  liahle.] — Though  a  person  employing  a 
contractor  to  do  a  lawful  act  is  not  responsi- 
ble for  the  negligence  or  miscondnct  of  the 
contractor  or  his  servants  in  executing  that 
net;  yet  if  the  act  itself  is  wrongful,  the  cm- 

Eloyer  is  responsible  for  the  wrong  so  done 
y  the  contractor  or  his  servants,  nud  is  liable 
to  lUird  persons  who  sustain  damage  fr.im 
the  doing  of  that  wrong.  EUis  v.  Sheffield 
Gaa  Contumert^  Company,  2  EL  &  Bl.  767;  18 
Jur.  140. 

B.,  owner  and  occupier  of  premises  adjoin- 
ing a  highway,  employed  C.  to  make  a  drain 
therefrom,  to  communicate  with  a  common 
sewer.     In  the  performance  of  this  work  the 
workmen  employed  by  C.  placed  gravel  on 
the  highway,  in  consequence  of  which  A.,  in 
driving  along  the  road,  sustiiined  personnl 
\njury.     Before  the  accident,  the  dangerous 
position  of  the  heap  was  pointed  out  to  B., 
who  promised  to  remove  it.     O.  had  the  sole 
management  of  the  work,  and  employed  and 
I)aid  D.  to  cart  away  part  of  the  rubl)ish  at  a 
certain  price  per  load,  and  had  chamcd  B. 
in  his  bill  with  the  sum  so  paid: — Held,  that 
&.  was  liable  to  A.  Burge$$  v.  Qray,  1  C.  B. 
578;  14  L.  J.,  C.  P.  184. 

A  l^ilway  company  was  authorized  by  act 
of  parliament  to  construct  a  failway  bridge 
across  a  navigable  river     Tlie  act  provided 
that  it  should  not  be  lawful  to  detain  any  ves- 
sel navigating  the  river  for  a  longer  time  than 
sufficient  to  enable  any  carriages,  animals  or 
pasBCDgers,   ready  to  traverse,  to    cross   the 
oridgc,  and  for  opening  it  to  admit  such  ves- 
sel.   The  company  employed  a  contractor  to 
construct  the  bridge  in  confonnity  with  the 
provisions  of  the  act  of  parliament,  but  before 
the  works  were  completed,  the  bridge,  from 
Bome  defect  In  its  construction,  could  not  be 
opened,  and  the  plaintiff *s  vessel  Svas  prei^nt- 
ea  from  navigating  the  river : — Held,  that  the 
company  was  liable  for  the  damage  thereby 
tnused.    Hole  v.  Sittinghoume  and  Sheernete 
SaUiba^  Vompany,  0  H.  &  N.  488;  80  L.  J., 
Etch*  81 ;  •  W.  R.  674;  8   L.   T.,  N.    &. 


A.  was  employed,  tinder  18  ft  19  Vict, 
b.  1!^,  Bd.  77,  110,  111,  to  make  a  drain  from 
his  premises  to  a  sower,  by  cutting  a  trench 
icron  a  highway,  and  filling  it  up  after  the 
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drain  should  be  completed.  For  this  purpose 
he  employed  a  contractor,  by  whose  negli- 
gence It  was  filled  up  improperly,  in  conse- 
qucDOcof  which  damage  ensued  to  B. : — Held, 
that  A.  was  responsible  for  it.  Gray  v.  Pullen^ 
5  B.  &  S.  070;  84  L.  J.,  Q.  B.  265;  13  W. 
R.  257;  11  L.  T.,  N.  8.  569— Exch.  Cham. 

When  money  is  paid  by  spectators  at  rac(*s 
or  other  public  exhibitions  for  the  use  of 
temporary  stands  cr  platforms,  there  is  aa 
implied  warranty  on  the  part  of  the  pers<m 
receiving  the  money,  that  due  care  has  been 
used  in  the  construction  of  the  stand  by  thos^ 
whom  ho  has  employed  as  independent  con- 
tractors to  do  the  '.vork,  as  well  as  by  him- 
self. Franeii  v.  Coekrell,  80  L.  J  ,  Q.  B.  113; 
5  L.  R,  Q.  B.  184;  18  W.  R.  668;  21  L.  T., 
N.  8.  203;  affirmed,  5  L.  R.,  Q.  B.  501;  si 
L.  J.,  Q.  B.  291;  18  W.  R.  1205;  28  L.  T.^ 
N.  S.  466— Exch.  Cham. 

The  defendant,  acting  on  belitilf  of  a  com- 
mittee of  which  ho  was  a  member,  employed 
certain  persons  to  erect  and  let  to  them  a 
temporary  stand  for  the  use  of  persons  desir 
ous  of  seeing  a  steeple  chase.  The  stand  hav- 
ing been  erected,  the  defendant,  on  behalf  of 
himself  and  his  colleagues,  received  money 
from  the  plaintiff  and  otl^  r  visitors  for  the 
use  of  places  on  the  stand.  The  contractors 
were  competent  and  proper  persons  to  be  em- 
ployed to  erect  the  stand,  but  it  was  in  fact 
so  negligently  erected  that  it  fell,  and  caused 
injury  to  the  plaintiff,  while  he  was  U|M)n  it, 
looking  at  the  races.  Neither  the  plaintiff 
nor  the  defendant  knew  of  the- improper  con- 
struction of  the  stand: — Held,  that  the  con- 
tract by  the  defendant,  to  be  implied  from 
the  relation  which  existed  between  him  and 
the  plaintiffi  was  that  due  care  had  been 
used  not  only  by  the  defendant  and  his  ser- 
vants, but  by  the  persons  whom  ho  had 
employed  to  erect  ihe  stand,  and  that  con- 
sequently ho  was  liable  for  the  injury  to 
the  plaintiff.     lb, 

A  person  who  employs  a  contractor  to 
do  a  particular  act  is  liable  for  the  injurioun 
acts  of  the  contractor  which  fiow  out  of  the 
fulfillment  of  the  contract.  Pitta  v.  Kingt- 
bridge  lliqkvoay  Board,  19  VV.  R.  884;  25  L. 
T.,  N.  8.  195— R. 

A  man,  who  orders  a  work  to  be  executed 
on  his  own  premises^  lawful  iu  itself,  but 
from  which,  in  the  natural  coutse  of  things^ 
injurious  consequences  to  his  neighbor  must 
be  expected  to  arise,  unless  means  are  adoptml 
by  which  such  consequences  may  be  pre- 
vented, is  bound  to  see  to  the  doing  of  that 
which  is  necessary  to  prevent  mischief;  and 
cannot  relieve  himself  of  his  responsibility  by 
employing  some  one  else  to  do  what  is  neces- 
sary to  prevent  the  act  he  had  ordered  to  be 
done  fntm  becoming  wrongful.  BovBet  v. 
Peate,  1  L.  R.«  <4.  B.  Div.  821;  45  L.  J.,  Q. 
k  Di^.  446;  85  L,  T.,  N.  ^,  S21. 

B.  and  P.  were  tesnective  owners  of  two 
adjoining  houses,  B.  ueing  entitled  to  the 
support,  for  his  house,  of  P.'s  soil.  P.  eol- 
ploycd  a  contractor  to  pull  down  his  house, 
excavate  the  foundations,   and   rebuild  the 
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lioutc;  the  contractor  undertook  the  risk  of 
8up|>orting  U.'s  bouse,  as  far  as  miglit  be 
neccHsnry,  during  the  work,  and  to  make 
good  any  damtige  and  satisfy  any  cUims 
arising  therefrom.  B.*s  bouse  was  injured,  in 
the  progress  of  the  work,  owing  to  the  means 
taken  by  the  contructor  to  support  it  being 
insufficient: — Held,  that  P.  was  liable,  even 
if  the  undertaking  as  to  risk  had  amounted, 
which  it  did  not,  to  an  express  stipulation 
tliat  the  contractor  should  do,  as  jMirt  of  the 
works  contracted  for,  all  that  was  necessary 
to  support  P.'s  house.     lb, 

Tlie  defendant  became  the  lessee  and  occu- 
pier of  a  house,  from  the  front  of  which  a 
heavy  lamp  projected  several  feet  over  the 
public  toot-pavement.  As  the  plaintiff  was 
walking  along,  in  November,  the  lamp  fell  on 
her  ancf  injured  her.  In  the  preiious  August 
the  defendant  liad  employed  an  experienced 
gas-fitter,  C,  to  put  this  lamp  in  rc|)air.  At 
ilie  time  of  the  accident  a  |)erM>n  employed 
by  the  defendant  was  blowing  the  water  out 
of  the  gas-pipes  of  the  lamp,  and  in  doing 
this  a  ladder  was  mised  against  the  lamp- iron 
or  bracket  from  wliich  the  lamp  hung,  and 
on  the  mnn  mounting  the  ladder,  owing  to 
the  wind  ami  wet,  the  ladder  slipped,  and  he, 
to  save  himself,  clung  to  the  lamp-iron,  and 
the  shaking  caused  the  lamp  to  fall.  On  ex- 
amination It  turned  out  that  the  fastening  by 
which  the  lamp  was  attached  to  the  lamp-iron 
was  in  a  decayed  state.  The  jury  found  that 
there  liad  tKcn  negligence  on  the  part  of  C, 
but  no  negligence  on  the  part  of  the  defend- 
ant personally;  that  the  lamp  was  out  of  re* 
))air  through  general  decay,  but  not  to  the 
knowledge  of  the  defendant;  that  the  imme- 
diate cause  of  the  fall  of  the  lamp  was  the 
slipping  of  the  ladder;  but  that,  if  the  lamp 
had  been  in  ^od  repair,  the  slipping  of  the 
ladder  would  not  have  caused  it  to  fall: — 
Held,  that  the  plaintiff  was  entitled  to  the 
verdict.  By  Lush  and  Qunin,  JJ.,  on  the 
ground  that  if  a  person  maintains  a  lamp  pro- 
acting  over  ttie  highway  for  his  own  purposes 
it  is  his  duty  to  maintain  it  so  as  not  to  be 
dangerous  to  the  passengers;  and  if  it  causes 
injury  owing  to  want  of  repair,  it  is  no  an- 
swer on  his  part  that  he  had  employed  a 
competent  person  to  repair  it.  By  Black  burn, ' 
/.,  on  the  ground  tiiat,  under  the  circum- 
stances of  the  case,  it  was  shown  that  the  de- 
fendant knew  that  the  lamp  wanted  repair  in 
August,  and  it  was  his  duty,  therefore,  to 
put  it  in  reasonable  repair,  and  the  person  he 
employed  having  failed  to  do  so,  he  was  lia- 
ble for  the  consequences  of  the  breach  of 
duty.  Tarry  v.  Aikton^  1  L.  R.,  Q.  B.  Div. 
814;  45  L.  J.,  Q.  B.  Div.  260;  24  W.  R.  581. 

What  employment  or  control  necessary  to 
create  llabtlity  of  employer  or  pzinoipaL| — 
Where  the  owner  of  a  carriage  hired  of  a 
stable-keeper  a  pair  of  horses  to  draw  it  for  a 
day,  and  the  owner  of  the  horses  provided  a 
driver,  through  whose  negligent  driving  an 
injury  was  done  to  a  horse  belonging  to  a 
third  person: — Held,  by  Abbott,  C.  J.,  and 


!  Littledale,  J.,  that  the  owner  of  the  carri^ 
was  not  liable  to  lie  sued  for  sodx  injory. 
Bayley  and  Holroyd,  JJ.,  dias-  Xfl«ffcir  v. 
ForitUr,  5  B.  <fe  C.  547. 

A  person  who  drives  in  hia  own  carriage 
with  job  horses,  and  a  driver  hired  to  w- 
company  tliem,  is  not  liable  for  any  injnry 
caused  to  a  third  party  by  negligent  driving 
or  carelessness  of  the  person  so  iiired,  even 
although  he  has  selected  that  person  fram 
among  the  servants  usually  employed  by  tlie 
job  master  for  that  purpose.  A  persno  hiriiy 
job  horses  and  a  driver,  may,  however,  is 
such  case,  render  himself  liable  bj  his  ova 
conduct,  such  asdireoting  the  servant  todiivc 
in  a  particular  manner,  which  caused  the  ia- 
juiy,  but  this  is  not  in  respect  of  the  gnienl 
relation  of  master  and  servant.  QwutrmoM.  v. 
BurncU,  G  M.  Jk  W.  400;  4  Jur.  969. 

A  party  who  had  a  carriage  of  his  ow^n,  had 
been  in  the  habit  of  liiring  horses  and  a  ser- 
vant from  a  ]>urticular  job  master,  and  was  ia 
the  habit  of  paying  the  servant  a  fixed  enm 
for  each  drive,  and  hatl  provided  him  with  a 
livery  to  wear  while  driving.     The  serraot, 
on   returning  from  a  drive,  went  into   t/ie 
house  of  the  hirer  to  change  his  livery,  leav- 
ing the  horses  without  any  one  to  mind  then, 
who  accordingly  ran  off: — Held,    that    thets 
facts  did  not  constitute  him  the  servant  of 
the  hirer  of  the  horses,  so  as  to  render  the 
latter  liable  for  injury  done  by  them  t«>  the 
carriage  of  a  third  party.     lb. 

A  party,  consisting  of  the  defendnnt  and 
others,  hired,  for  a  day^s  excursion,  a  carriage 
and  post-horses,  driven  by  po.Hti lions,  who 
were  the  servants  of  the  owner  of  the  horses. 
The  defendant  rode  upon  the  box.  The  pos- 
tilions, in  endeavoring  to  force  tlieir  way  into 
a  line  of  carriages,  overturned  a  gig,  and  seri- 
ously injured  the  plaintiff,  who  was  in  the 
gig.  The  defendant,  at  the  time  and  after- 
wards, held  himself  out  as  responsible  fortiie 
accident,  and  used  expresniuns  showing  that 
he  had  a  control  over  the  |>ostilions  at  the 
time  it  happened: — Held,  that  he  was  liable 
in  trespass.  If'LaugfUin  v.  Ptyor,  4  M.  &  G. 
48 ;  4  Scott,  N.  II.  655 ;  Car.  &  M.  354. 

A.,  lessee  of  a  ferry,  hired  from  the  defend- 
ant, for  one  day,  a  steam  tug  and  crew,  to 
assist  in  carrying  his  passengers  across.  He 
received  the  fan*s;  and  the  defendant  was 
paid  by  him  for  the  hire  of  the  tug;  the  de- 
fendant sent  and  paid  the  crew.  The  plaint- 
iff, who  had  ontracted  with  and  )i:iid  A.  for 
being  carried  across  the  ferry  at  all  times  dur- 
ing one  year,  went  on  board  the  tug,  from 
A.'s  pier,  as  a  p:issenger,  for  the  pur  pose  of 
crossing.  By  the  negligence  of  the  crew 
some  tackle  broke,  and  the  plaintiff,  while 
on  board,  was  injuiicdr^-Held,  that  he  was 
entitled  to  recover  against  the  defendant  for 
such  negligence.  Dalyell  v.  lyrvr,  £1.,  BL  & 
£1.  800;  28  L.  J.,  Q.  U.  53;  5  Jur.,  N.  S.  335. 

A.  received  an  injury  by  falling  at  night 
from  tlie  highway  into  an  unfonccd  and  un- 
lighted  sewer,  which  was  beij:g  constructed 
under  a  written  contract  between  B.  and 
certain  local  commissioners.    A  clause  in  the 
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ountnict  .  )>iY>liibitc<l  sub-letting  without    the 
c^ij^iiivcrV  Ct)ni>cn{.     1}.  cuntraotcd  by  parol 
^vitli    N.,  a  competent  workman,  to   do   the 
<;xe:ivu(iOii  and  brickwork,  and  the  watcliing, 
lig^htiiig,  and  fencing,  at  an  ascertaincil  price 
per  yard,  while  lie  supplied  the  bricks,  and 
carte<l  away  the  surplus  earth.    13/s  name  was 
on    tUe  cairts,  and  also  on  a  temporury  office 
near  the  works.     He  did  not  interfere  during 
the    progress  of  tlie  work,  but  admitted  that 
he    sliould   have  dismissed  N.   if  dissatisfied 
MTith  the  execution  of  the  work.     Tlie  clerk 
of  the  works  was  in  the  employment  of  the 
coaiiuissioners: — Held,    that   there   was    evi- 
dence of  Ji.'s  li;ibility.     Blale  v.  7'Ai^»^  2  H. 
&    CJ.  20;  32   L.  J.,  Exch.    180;  11  \V.    R. 
1034:  8  L.  T.,N.  8.  251. 

A  gas  company  contracted  to  supply  the 
phiin<:iif  witii  a  proper  service  pipe  tt)  convey 
gas  from  the  main  outside,  to  a  meter  inside 
his  premises.  Gas  escaped,  from  the  i)ipe  laid 
down  under  the  contract,  into  tils  shop.    The 
servant  of  a  gas-ii iter  employed  by  the  plaint- 
iff happened  to  be  at  work  in  another  room 
at  the  time  of  the  escape,  and  went  into  the 
8hop  upon    hearing  of   it,   with  a  view   of 
finding  out  its  cause.     He   was   carrying  a 
lighted  candle  in  his  hand,  and  immediately 
on  entering  the  shop  an  explosion  took  place, 
doing  daniiige  to  the  plaintiff's  premises  and 
stock.     On  the  trial  of  an  action  agtiinst  the 
giis  company  to  recover  for  the  injury  sus- 
tained, the  jury  fountl,  tlrst,  that  the  escape 
of  gas  was  occasioned  by  a  defect  in  the  pipe, 
and  that  that  defect  existed  in  the  pipe  wiien 
supplied;  and,  secondly,  that  there  was  negli- 
gence on  the  part  of  the  gas-titter's  servant  in 
carrying  a  lighted   candle: — Held,   that  the 
plaintiil  was  entitled  to  recover,  and  that  the 
company  wjw  not  relieved  from  responsibility 
by  the  neglii^cnt  act  of  the  gas  titter's  servant. 
— Per  K.v\\\\  C.  H..  and  Pigott,  B.,  the  cause 
of  action  was  tiie  negligence  Of  the  company, 
fmm  the  c«>nse(juences  of  which    the  inter- 
mediate   neglii^ence  of   a  person  not  in  the 
plaintitrs  scrvi«:e  muld  not  relieve  them. — 
Per  Martin,  B.,  the  liability  of  the  company 
aro.sc  from  their  brcttch  of  contract  in    not 
supplying  the  plaintiif  with  a  proper  service 
pipe;  and   even  if  the  person  whose   negli- 
gence  WHS  the  immediate  cause  of    the  ex- 
plosion had  been    in  the   plaintiffs  service, 
the  company   would  nevertheless  have  been 
lifthle.      Burrows    v.    March    Oas  and    Coke 
Company,    5   L.   U.,    Exch.   C7;    80  L.   J., 
Kxeh.  h. 

As  to  liability  of  master  for  negligence 
of  servant,  and  upon  what  employment, 
hiring  or  authority  the  liability  depends, — 
8«c  Master  and  Servant. 

4.  l^tHlie  and  Corporate  Bodies,  Trustees  and 
Statutory  Commissioners, 

Liability  for  acts  or  omiaaionB  of  con- 
tractora,  workmen,  Ao.,  in  generaL] — A  pub- 
lic body  bound  to  discharge  a  public  duty 
wiliiout  reward  and  without  fuuds,  is  respon- 


sible for  tlie  negligence  of  those  whom  they 
employ.  Coe  v.  Wise,  7  B.  &  S.  831 ;  1  L.  R., 
Q.  B.  711;  14  L.  T.,  N.  S.  891— Exch. 
Cham. 

Although,  where  statutory  powers  are  con- 
ferred, and  exercised  merely  for  the  public 
benefit,  and  in  the  discharge  of  public  duties, 
the  persons  so  exercising  tliem,  being  in  the 
position  of  trustees  for  the  public  interest, 
may  not  bo  liable  for  injuries  thereby  occa- 
sioned; yet,  where  such  pi»wers  are  conferred 
on  parties,  i)artly  for  their  own  benefit,  and 
exercised  for  tiieir  own  profit,  such  parties 
are  answerable  for  injuries  occasioned  by 
their  careless  exercise  of  the  pr>wers  so  con- 
ferred. Manley  v.  St,  Udeti^s  Canal  and 
Railway  Company,  2  H.  &  N.  840;  27  L,  J., 
Exch.  159. 

Commissioners  acting  under  statutory 
powera  are  liable  for  injuries  arising  from  the 
execution  of  works  which  they  order,  and 
which  are  defective  in  pro))er  precautions 
against  danger.  Itwck  v.  Williams,  B  H.  &N. 
808;  27  L.  J.,  Exch.  857. 

When  a  specified  duty  is  imposed  by  statute 
upon  a  public  body,  it  is,  in  the  absence  of 
express  enactment,  to  be  assumed  that  th« 
legislature  intentled  to  exempt  the  public 
body  from  liability  to  msike  compensation  for 
alleged  omissions  to  fulfill  that  duty,  unless 
negligence  can  be;  proved  to  exist.  Uam^nond 
v.  St.  Pancras  {Vestry),  43  L.  J.,  C.  P.  157;  9 
L.  U.,  C.  P.  816;  22  VV.  K.  820;  80  L.  T.,  N. 
S.  290. 

—  in  particular  instances.] — By  a  local  act 
commissioners  were  appointed  for  improving 
a  navigati(m,  all  their  powers  to  be  exe- 
cuted by  a  majority  present  at  a  meeting  of 
not  lewer  than  three;  they  were  not  to  be  per- 
spnally  liable  on  contracts  made,  or  for  dam- 
ages incurred  in  relation  to  anything  done 
in  pursuance  of  tlie  act.  but  mi<j:ht  be  sued 
in  the  name  of  their  clerk.  The  commis- 
sioners, at  a  meeting  duly  held,  resolved  to 
accept  a  tender  for  executing  works  in  pur- 
suance of  the  act;  their  clerk  thereupon  drew 
up  a  contract  according  to  the  tender,  and 
it  was  afterwards  signed  by  the  contractor. 
It  purported  to  be  made  by  A.,  B.  and  C, 
being  three  of  the  commissioners  appointed 
for  putting  the  act  in  execution,  and  recited 
the  previous  resolution;  but  it  did  not  appear 
(unless  as  before  mentioned)  that  the  con- 
tract was  executed  or  sanctioned  by  the  ma- 
jority of  a  regular  meeting.: — Held,  that  the 
contract  made  in  consequence  of  the  resolution 
was  a  contract  entered  into  by  the  commis- 
sitmers  in  execution  of  their  olBce;  and  that 
they  were  liable,  and  might  be  sued  in  the 
name  of  their  clerk,  for  damage  negligently 
done  by  the  contnictor  to  third  |)orsous  in 
execution  of  such  contract.  Allen  v.  Uay^ 
ward,  7  Q.  B.  900;  10  Jur.  92;  15  L.  J.,  Q. 
B.  99. 

The  contnictor,  in  executing  part  of  the 
work  contracted  for  (the  diversion  of  a  creek), 
made  a  drain,  which  from  a  defect  in  the 
materials  couhl  not  resist  water ;  and  without 
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hayiop^  any  authority  to  do  so,  he  turned  In 
the  water,  which  broke  thniugh  and  flooded 
the  neighboring  hmd.  The  dniin  wa»  not 
finished  at  the  time;  but  it  did  not  api>ear 
that  anything  further  was  about  to  Im  d*»ne 
for  the  purpose  of  securing  it,  if  tin'  mischief 
hud  not  happened.  In  an  action  ngiiinst  the 
commissioners,  the  declaration  stilting  that 
they  made  the  diversion,  and  executed  the 
works  so  negligently,  that,  in  consequence 
thereof,  and  from  no  other  cause,  the  water 
broke  through,  and  flooded  the  plaintiff *s 
land: — Held,  that  on  the  facts  stated,  they 
were  not  liable.      Ih. 

By  an  act  for  improving  and  maintaining  a 
harbor,  commissioners  were  empowered  to 
build  or  provide  steam  tugs  for  towing  vessels 
into  or  out  of  the  harbor,  and  to  receive  for 
the  use  of  such  vessels  such  reasonable  c<im- 
pcnsation  as  they  should  fix.  The  commis- 
sioners entered  into  an  arrangement  with  the 
Sniprietors  of  steatn  vessels  to  perform  this 
uty  for  them  at  cei-tain  rates  of  charge;  the 
commissioners  paying  them  in  addition  a  sum 
annually,  and  the  vessels  being  placed  under 
the  direction  and  control  of  the  harbor  master. 
A  vessel  having  suntained  damage  in  conse- 
quence of  the  negligence  and  Want  of  skill  of 
the  master  and  crew  of  a  tug,  while  being 
towed  into  the  harbor,  the  owner  brought  an 
action  in  a  county  court  against  the  commis- 
sioners, and  under  the  direction  of  the  judge 
recovered  a  verdict.  The  court,  on  appeal, 
set  aside  the  verdict;  holding  that  the  decis- 
ion of  the  judffe  could  not,  upon  any  inference 
which  could  be  legitimately  drawn  from  the 
facts  before  him,  be  correct  in  point  of  law. 
CuthberUon  v.  ParwM,  12  0.  B.  804;  16  Jur. 
880;  21  L.  J.,  C.  P.  165. 

A  municipal  corporation  employing  work- 
men to  lay  down  gas  pipes  in  the  borough  fs 
responsible  for  the  negligence  of  the  persons 
employed.  Scott  v.  Manehe»ter  {Mayor ^  4bc.), 
1  H.  &  N.  50;  26  L.  J.,  Exch.  182;  aflirmed 
on  appeal,  2  H.  &  N.  204;  8  Jur.,  K  S.  590; 
26  L.  J.,  Exch.  406. 

Where  a  canal  company  is  empowered  by  a 
private  act  of  parliament  to  intersect  high- 
ways, and  to  construct  bridges  to  connect  the 
intercepted  portions,  and  the  canal  and 
bridges  are  vested  in  them  as  proprietors,  and 
they  are  enabled  to  take  tolls  from  boats 
passing  the  bridges,  and  they  erect  swing 
bridges,  which  the  boatmen  are  entitled  to 
open  for  the  purpose  of  passing,  and  which, 
when  opened,  leave  the  edge  of  the  canal 
unprotected,  and  there  is  not  sufficient  light 
or  other  means  of  preventing  accidents,  and 
the  consequence  is  that  while  the  bridge 
is  lawfully  opened  at  nigiit-timc  a  |)erson  falls 
Into  the  canal,  without  any  fault  on  his  part, 
the  company  will  be  liable  to  an  action. 
Manley  v.  8t.  Ileleri^s  Canal  and  RaUioay  Com- 
pany,  2  H.  &  N.  840;  27  L.  J.,  Exch.  159. 

By  a  statute,  commissioners  of  an  inland 
navigation  were  required  to,  and  in  pursuance 
6f  the  act  did,  execute  a  lease  of  the  naviga- 
tion and  tolls  for  a  term  of  years.  The 
statute  enacted  '*  that  in  case  the  lessee  should 


at  any  time  permit  the  navi^ticHi  or  the 
works  thereof  to  be  out  of   repair,  the  c«ft- 
tnis>ioners  were  authorized   and  ivqaired  to 
give  notice  thereof  to  such  lessee,  and  insnrh 
notice  to  8p<*eify  the  partlt-ular  n?|iairs  wbidi 
ought  to  be  done;  and    they   mi^it   by  socii 
notice  re<]uire  that  such  repetirs   sliamld   be 
commenced  and   finisiied   witbtn    reasunmliie 
periods;  and  in  case  the  lessee  should  nrgkrct, 
then  itKhould  l>e  lawful  for  the  Cf>nuntaAioDen 
and  tliey  were  authorized  to  take  |)>»>ses8kmof 
i\\**  tolls,  and  to  cause  such  repairs  to  hfe  dine; 
and  to  ptiy  the  expens<^  out  of  the  tolisw'*    A 
lock,  forming  part  of  the  navigat]f>n,  M\  in 
for  want  of  rcjiairs,  by  reason  of  which  the 
navigution  was  stop|ied,  and  the    plain  ti£.  t 
master  of  a  barge,  was  nt-oesBiarily  •leiain'^i 
with  his  barge  a  number  of  days  with   a  load 
of  wheat,  which  was  ready  to  be   ronvrjed 
throus^hthe  look.     The  fact  that  the  lock  bad 
been  for  scmie  time  out  of  repair  was»  known 
to  the  commissioners,  but  they  had  ^vrn  bo 
notice  to  the  lessee,  although  sufficient  lime 
had  elapsed  for  giving  such  notice,  and  for 
the  re|)airs  being  done,  before  the  lock  fell 
in.     The  plaintiff  claimed  as  damages  a  uni- 
form sum   per  day  during  the  time  he  was 
detained,  calculated  according  to  the  average 
weekly   earnings  of  his  ressel: — Held,   that 
even  assuming  that  there  was  a  duty  in  tbe 
commissioners   to  give  notice  of  re|)airs  re- 
quired to  be  donie,  for  neglect  of  which  an 
action  would  lie  by  a  party  injured,  still  the 
facts  did  not  disclose  any  damage  flowing 
from  the  breach  of  that  duty,  so  as  to  give  tiie 
plaintiff  a  right  of  action  against  the  com- 
missioners; for  the  falling  in  of  the  lock  was 
not  the  natural,  proximate,  or  necessary  con- 
sequence of  the  omission  of  the  commissioners 
to  give  such  notice.     Walker  y.  Goe,  4  H.  ft 
N.  350;  5  Jur.,  N.   8.  787;  28  L.  J.,  Exch. 
184— Exch.  Cham. 

Where  a  local  board  of  health  ordered  new 
sewers  to  be  constructed  under  a  contract  and 
plans  which  did  not  provide  for  a  penstock  or 
a  flap,  necessary  to  prevent  premises  from  be- 
ing flooded,  ana  the  consequence  was  that  the 
premises  were  flooded  with  sewage: — Held, 
that  the  commissioners  were  liable  to  be  sued 
for  negligence,  and  that  they  were  properly 
sur'd  m  the  name  of  their  clerk.  Rtuk  v. 
Waiiams,  8  H.  &  N.  808;  27  L.  J.,  Exch.  857. 

The  trustees  of  a  turnpike  road  converted 
an  open  ditch,  which  used  to  carry  off  the 
water  from  the  road,  into  a  covered  drain, 
placing  catchpits  with  gratings  thereon  to 
enable  the  water  to  enter  the  drain.  Owing 
to  the  insufiiciency  of  such  gratings  and 
catchpits,  the  water,  in  very  wet  seasons,  in- 
stead of  rimning  down  the  ditch  as  it  for- 
merly did,  before  the  alterations  by  the 
trustees,  overflowed  the  road  and  made  its 
way  into  the  adjoining  land  and  injured  a 
colliery: — Held,  that  the  trustees  were  liable 
for  such  injury,  if  they  were  guilty  of  negli- 
gence in  res))ect  of  such  gratings  and  catch- 
pits. Whitehowte  v.  Fetlowes,  80  L.  J.,  C.  P. 
806;  10  C.  II..  N.  S.  765;  9  W.  R  657;  4  L. 
T.,  N.  S.  177. 
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A   corporation   erected  batlis  and    wash- 

houses,    under  0  &   10  Vict.  c.  74.      Wliile 

using  a  dryin<i:  machine,  moved  i)y  steam,  u 

person  who  paid  a  small  sum  for  the  use  of  it, 

'waSy  by  reason  of  its  improper  construction, 

drB<r<]^cd  against  tite  machinery  and  injured: 

— lic^d,  iiiat  an  action  was  maintainable,  and 

that  the  corporation  was  the  prop(T  party  to 

be  aucd«  notwithstandin<;  the  affairs  of  the 

'waslihonses  were  managed  by  a  committee 

consisting  of  some  only  of  the  members  of  the 

corporation.     Coidey  v.   Sunderland  {Mayor^ 

<§«.)>  6  H.  &  N.  505;  30   L.  J.,  Excb.  127;  9 

W.  U.  068;  4  L.  T.,  N.  S.  720. 

Persons  intrusted  with  tlie  performance  of 
a  public  duty,  discharging  it  gratuitously, 
and  l>eing  personally  guilty  of  no  negligence 
or  default,  are  not  responsible  for  an  injury 
sustained  by  an  individual  through  the  neg- 
li^nce  of  workmen  employed  under  them. 
HoUiday  v.  St,  Leonardos,  ShoredUch^  11  C. 
B.,  N.  8.  102;  8  Jur.,  N.  8.  70;  80  L.  J.,  C. 
P.  861;  9  W.  R.  694 ;  4  L.  T.,  N.  8.  406. 

A  vestry  in  whom  were,  by  18  &  19  Vict. 
c.  120,  vested  the  powers  and  duties  of  sur- 
veyors of  highways,  under  the  powers  con- 
ferred upon  tfiem  by  that  act,  api)ointed  a 
surveyor  at  a  salarv.  Workmen  employed  by 
the  surveyor,  and  paid  out  of  the  parish 
funds,  being  directed  to  carry  certain  paving- 
stones  from  a  public  street  under  repair,  and 
placing  thom  in  another  public  strcet,  so  neg- 
ligently performed  that  duty  that  the  plaint- 
iff, in  driving  through  the  street,  was  upset 
and  injured:— Held,  that  the  vestry  was  not 
responsible.     Ih. 

Proprietors  of  docks,  for  the  use  of  which 
they  were  entitled  to  tolls,  opened  them  for 
public  use  to  all  vessels  of  a  certain  size  be- 
fore the  low- water  basin  was  completed,  and 
while  a  bar  of  earth  remained  across  a  large 
part  of  it,  dangerous  to  navig:ition,  not  visi- 
ble at  high  tide,  not  in  any  manner  marked 
by  buoys,  and   which,  by    the   exercise    of 
reasonable  can*  on  their  part,  might  have  l)een 
removed  before.  The  plaintiff's  vessel,  which 
was  under  the  size  limited,  and  had  entered 
tlie  docks  and  loaded  her  cargo,  on  coming 
out  into  the  basin  was  driven  upon  the  bar  and 
wrecked,  without  any  negligence  or  misman- 
agement on  the  part  of  the  plaintiff  or  of  the 
crew,  or  of  the  pilot  who  had  been  engaged 
to  take  the  vessel  out.     The  pilot  knew  of  the 
bar,  but  the  plaintiff  did  not:  — Held,  that  the 
proprietors  were  liable  for  the  injury  to  the 
«    ship,  as  they  were  guilty  of  negligence  in  not 
baving  taken  reasonable  care  while  they  kept 
the  basin  open  for  the  public  use,  that  those 
\eho  chose  to  navigate  it  might  do  so  without 
dfinger.     Thomp^ion  v.  North  Emtern  Railway 
Company,  81  L.  J.,  Q.  B.  194;  2  B.  &  S.  119; 
10  W.  li.  404;  6  L.  T.,  N.   8.  127— Exch. 
Cham. 

Held,  also«  assuming  the  knowledge  of  the 
pilot  to  bo  the  knowledge  of  the  plaintiff,  that 
Knowledge  of  the  existence  of  the  bar  did  not 
disentitle  him  to  recover,  as  it  was  not  found 
by  the  jury  that  it  was  an  act  of  imprudence 


on  his  part,  if  he  had  such  knowledge,  to  at- 
tempt to  navigate  the  vessel  out.     lo. 

The  To  Virus  Improvement  Clauses  Act  (10 
<&  11  Vict.  c.  34,  s.  52)  imposes  on  the  com- 
missioners elected  under  the  act  the  duty  of 
fencing  fo.npatljs,  if  needed  for  the  protection 
of  passengers,  and  leaves  them  no  discretion: 
— Held,  that  such  commis}*i(>ncrs  are  there- 
fore liable,  in  their  corporate  capacity,  to  an 
acticm  at  the  suit  of  a  person  injured  by  their 
negligent  omission  to  fence  a  foot-path. 
Ohrhy  V,  Hyde  Commissionera,  10  Jur.,  N.  S. 
1048;  3;l  L.  J.,  Q.  B.  296;  12  W.  R.  1079;  5 
B.  &  8.  743. 

A  corporation  was  empowered  by  act  of 
parliament  to  make  and  maintain  tlocks  for 
the  use  of  the  pui)ric,  and  to  take  tolls  from 
persons  using  tiiem.  The  corporation  did 
not  (nor  did  its  individual  members)  derive 
any  emolument  from  the  tolls,  but  was  bound 
to  apply  them  in  midntaining  the  docks,  and 
in  paying  a  debt  contracted  in  making  them. 
The  corporation  had  the  usual  powers  of 
ap|K)inting  water-bailiffs,  harbor- mofters,  and 
servants,  by  whose,  hands  the  duties  of 
superintendence  were  practically  carried  out. 
A  ship,  in  entering  one  of  the  docks,  struck 
ascaiost  a  bank  of  mud  left  at  its  entnmce,  of 
the  existence  of  which  the  corporation  was 
either  aware,  or  negligently  ign(»rant.  The 
ship  and  cargo  were  both  damaged,  and  the 
respective  owners  thrreof  brought  actions  for 
negligence  against  the  corporation: — H«ld, 
that  as  long  as  the  doeks  were  open  for  the 
public,  the  corporation  was  bouna,  whether 
it  received  the  tolls  for  bene'ieial  or  fiduciary 
purposes,  to  take  care  that  the  docks  were 
navigable  without  datigrr,  and  consequently 
that  the  corporation  was  liable  to  the  owners 
for  negligence.  Mersey  DiH-ka  and  Jlariatr 
Board  V.  PenhaWfW,  Mertey  Docks  and  liar- 
bor  Board  w.  Oibfm,  11  II.  L.  Gas.  686;  12 
Jur.,  N.  8.  571;  8o  L.  J.,  Q.  B.  22.1;  14  W. 
R.  872;  14  L.  T.,  N.  8.  677. 

The  Metropolis  Management  Act,  1855.  s. 
72,  imposes  upon  vestries  the  duty  of  keeping 
the  8ewer4  in  their  respective  pu'ishes  prop- 
erly cleared,  chuuised  and  emptied.  An  oc- 
cupier of  a  messuage  in  one  of  those  parishes 
received  injury  from  the  overflow  of  a  sr-wnr; 
the  ovtirHow  happened  witjiout  any  default 
on  the  part  of  the  vestry: — llild.  th  it  the 
occupier  could  not  maintain  an  action  against 
the  vestry  for  the  injury  which  he  had  sus- 
tained, naminond  v.  St,  Pancraa  (  Veatry),  9 
L.  R.,  C.  P.  816;  43  L.  J.,  C.  P.  157;  80  L. 
T.,  N.  8.296;  22  W.  R.  826, 

III.  CoNTRiiiUTORr  Nboliokncb. 

Btfact  npon  liability;  and  what  is  negli- 
gence contributing  to  injury,  in  general.)^ 
No  action  will  lie  for  the  eonseipiences  of  a 
negligent  act  where  the  party  complaining 
has  by  his  own  want  of  due  care  and  caution 
lK>en  in  any  degree  contributi »ry  to  the  misfor- 
tune. Witherley  v.  Regent's  Canal  Comjmny^ 
12  C.  B.,  N.  8.  2;  8  P.  &  F.  61;  6  L.  T.,  N. 
8.  255. 
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To  an  action  for  bodily  injury  caused  to 
the  plaintiff  througli  a  breach  of  duty  on  the 
part  of  th(Y  (lefctidant,  it  is  a  good  defense, 
that  although  he  was  guilty  of  such  breach 
of  duty,  the  plaintiff  willfully,  and  contrary 
to  the  comm>ind  of  the  defendant,  committed 
the  act  which  was  the  direct  cause  of  the 
injury.  Coittell  v.  Worth,  5  El.  &  Bl.  849;  2 
Jur.,  N.  S.  116;  25  L.  J.,  Q.  B.  121. 

A  foot  passenger,  though  infirm  from  dis- 
ea^,  has  a  right  to  walk  in  the  carriage-way, 
and  is  entitled  to  the  exercise  of  reasonable 
care  on  the  part  of  persons  driving  carriages 
along  it.  JhM  r.  LUton^  5  C.  &  P.  407— 
Don  man. 

In  an  action  for  an  injury  to  a  person  crf>ss- 
ing  a  public  highway,  by  driving  against  him 
and  knocking  him  down,  the  jury  must  be 
Batis6cd  that  the  injury  was  attributable  to 
the  negligence  of  the  driver,  and  to  that 
alone,  before  they  can  find  a  verdict  for  the 
plaintiff;  and  if  they  think  that  it  was  occa- 
sioned in  any  degree  by  the  improper  conduct 
of  the  plaintiff  in  crossing  the  road  in  an  in- 
cautious and  imprudent  manner,  they  must 
find  their  verdict  for  the  defendant.  Hatohins 
V.  Cooper,  8  C.  &  P.  473— Tindal, 

To  sustain  an  action  for  an  injury  caused  by 
the  negligent  driving  of  the  defendant,  the 
injury  must  have  been  caused  by  his  negli- 
ge;ice  only,  without  the  negligence  of  the 
plaintiff  contributing  in  any  way  to  the  acci- 
dent. Williama  v.  liichards,  3  C.  &  K.  81-- 
PoHock. 

It  is  the  duty  of  a  person  who  is  driving 
over  a  crossing  for  foot  passengers  at  the  en- 
trance of  a  street,  to  drive  slowly,  cautiously 
and  carefully;  but  it  is  also  the  duty  of  a 
foot  passenger  to  use  due  care  and  caution  in 
going  upon  such  crossing,  so  as  not  to  get 
among  the  carriages,  and  thus  receive  injury. 
lb, 

A  declaration  alleged  that  a  railway  crossed 
on  a  level  a  turnpike  road,  and  gates  were 
erected  and  maintained  by  the  company  across 
the  turnpike  road,  and  were  so  constructed 
that  wi)eu  open  they  would  shut  themselves 
by  their  own  weight,  and  v/hich  gates  the 
company  kept  constantly  closed,  except  when 
horses  were  passing;  that  the  company,  not 
regarding  their  duty,  did  not  employ  or  have 
proper  persons  to  open  and  shut  the  gates, 
and  negligently  left  the  gates  wholly  without 
any  person  to  open  and  shut  the  same,  and 
tlmt  during  the  time  while  there  was  no  per- 
son to  open  and  shut  the  gates  the  plaintiff 
was  traveling  along  the  turnpike  road  with  a 
carriage  and  horse,  and  necessarily  had  occa- 
sion to  cross  the  railway  through  the  gates, 
and  by  reason  of  the  company's  neglect  of 
duty  was  unable  to  cross  the  railway  without 
himself  necessarily  opening  the  gates;  that  he 
waited  a  reasonable  time  for  some  person  to 
come  and  open  the  gates,  and  used  all  reason- 
able means  to  make  known  his  desire  to  pass 
through  the  gates;  but  no  person  came  to  open 
the  gates,  and  by  reason  thereof  he  was 
obliged  to  and  did  open  the  gates  and  pass 
through,  and  it  being  night-time  and  dark. 


and  having  passed  throngfa  one  of  tbe  gate^ 
the  gate,  without  any  deuialt  on  hia  povt,  by 
its  own  weight  flew  back  and  struck  tl»e  hone; 
which  became  unmanageable,  whereby  be 
thrown  out  of  the  carriage  and  hart:- 
that  the  declaration  discloeed  no  cause  of  ac- 
tion, for  the  plaintiff  had  no  right  to  open  the 
gates  him^lf,  and  the  injury  was  cansed  by 
his  own  act  in  doing  so.     Wf^aU  v.    Great 
Western  Railtoay  Company^  11  Jar.,  N.  S.  825; 
84  L.  J.,  Q.  B.  204;  13  W.  R  8t7;  12  L-  T., 
N.  S.  568;  6  B.  &  8.  700. 

The  plaintiffs,  merchants  in  New  Toric, 
inclosed  in  a  letter  to  W.  &  Co.,  their  corre- 
spondents in  England,  a  check  drawn  oa 
Smith  &  Co.,  bankers,  London,  and  indoned 
by  the  plaintiffs  to  W.  &  Co.  The  letter  was 
placed  with  others  for  the  pnrpftse  of  being 
posted,  but  was  abstract e<l,  and  the  check  was 
some  time  after  presented  to  the  defendants  by 
C,  the  check  at  that  time  bearing  a  forged  in- 
dorsement to  C.  At  the  reqncst  of  C.  the  de- 
fendants obtained  cash  for  the  check  from 
Smith  &  Co.,  and  allowed  C.  to  draw  for  tbe 
amount: — Held,  there  being  no  evidence  of 
negligence  in  the  plaintiffs,  disentitling  them 
to  sue,  that  they  were  entitled  to  recover  fn»ni 
the  defendants  the  amount  of  the  clieck,  for 
the  property  in  the  check  never  having 
passed  out  of  the  plaintiffs,  the  defendants 
were  guilty  of  a  conversion,  and  therefore  they 
were  entitled  to  waive  the  tort,  and  hold  the 
proceeds  of  the  check  to  be  money  received 
to  the  plaintiffs'  use.  Arnold  v.  Cheque  Bank, 
Arnold  v.  City  Bank,  45  L.  J.,  C.  P.  Div.  562; 
1  L.  R.,  C.  P.  Div.  578;  34  L.  T.,  N.  S.  720; 
24  W.  li.  750— C.  P. 

Evidence  was  tendered  by  defendants, 
which  was  rejected,  of  a  practice  of  sending, 
besides  the  letter  containing  the  draft,  a 
letter  of  advice  by  the  same  or  another  sliip; 
with  a  view  to  show  that  the  plaintiffs  in 
omitting  to  do  so  were  estopped  by  their  own 
negligence  from  recovery; — Held,  tliat  such 
evidence  was  rightly  rejected,  for  negligence, 
in  order  to  operate  as  an  estoppel,  must  be  io 
the  transaction  itself,  and  there  was  no  duty, 
either  towards  VV.  &  Co.,  or  the  gentral 
public,  cast  on  the  plaintiffs  to  comply  witli 
such  a  practice,  which  could  only  be  col- 
lateral to  the  transaction.     lb. 

Comparison  of  respective  degrees  of  naglir 
gence  of  the  parties.] — The  general  rule  of 
law  respecting  negligence  is,  that  altliougfa 
there  may  have  been  negligence  on  the  pa* 
of  the  plaintiff,  yet,  unless  he  could,  by  the  • 
exercise  of  ordinary  care,  have  avoided  the 
consequence  of  the  defendant's  negligence,  he 
is  entitled  to  rcc(»vcr.  Bavies  v.  Mann,  10 
M.  &  W.  546;  0  Jur.  954;  12  L.  J.,  Exch.  10. 

In  all  Cj\ses  of  collision,  the  question  is 
whether  the  disaster  was  occasioned  wholly 
by  the  negligence  or  improper  conduct  of  the 
defendant,  or  whether  the  plaintiff  himself  so 
far  contributed  to  the  disaster  by  his  own 
negligence,  or  want  of  ordinary  and  common 
care,  that  but  for  his  default  in  this  n*3|)ect 
the  disaster  would  not  have  happened;  io  the 
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^ovmcr  case  be  recovers,  in  tbo  latter  not. 
:Z*^jgry.  Warman,  5  0.  B.,  N.  S.  573;  27  L.  J., 
C    P.  823;  6  Jur.,  N.  8.  22^— ExcU.  Cham. 

Also,  if  the  defendant  might,  by  the  use  of 
ordinary  care,  liavc  avoided  the  consequences 
of  the  plaintifTs  mere  negligence,  the  plaintlfE 
l3  to  recover.     Jh. 

A  person  who  is  guilty  of  negligence  and 
thereby  produces  injui^  to  another,  cannot 
sot  up  as  a  defense,  that  part  of  the  mischief 
"would  not  have  arisen  if  the  person  injured 
tiad  not  himself  been  guilty  of  some  ncj;li- 
^ence.  Greenland  v.  Chaplin ^  5  Exch.  243; 
XO  L.  J.,  Exch.  293. 

In  an  action  for  damage  occasioned  by 
negligence,  a  material  question  is,  whether  or 
not  the  plaintiff  might  not  have  esca])ed  the 
daaiageby  ordinary  care  on  his  own  part;  but 
the  defendant  is  not  excused  merely  because 
the  plaintiff  knew  that  some  danger  existed 
through  the  defendant's  neglect,  and  volunta- 
rily incurred  such  danger.  The  amount  of 
danger,  and  the  circumstances  which  led  the 
plaintiff  to  incur  it,  are  for  the  consideration 
of  the  jury.  Olayards  v.  Dethick^  12  Q.  B. 
439. 

It  is  no  justification  to  an  action  for  negli- 
gently driving,  that  the  plaintiff  was  on  the 
wrong  side  of  the  road,  if  there  was  room 
sufficient  for  the  defendant  to  pass  without 
inconvenience.  Clay  v.  Wood^  5  Esp.  44 — 
EUenborough.  8.  P.,  Wade  v.  C«?t,  2  D.  & 
R25o. 

The  proposition  that  a  plaintiff  in  an  action 
for  negligence  cannot  recover  if  he  has  been 
guilty  of  negligence  or  want  of  ordinary 
care  contributing  to  the  injury  complained 
of,  is  subject  to  this  .qualification,  namely, 
that  if  the  defendant  could,  by  the  exercise 
of  reasonable  care  and  diligence,  have 
avoided  the  injury,  he  is  not  excused  by  the 
plaintiff's  contributory  negligence.  Itadley 
V.  London  and  North  Western  Railway  Com- 
pany, 1  L.  R.,  App.  Cas.  754;  46  L.  J., 
Exch.  Div.  673;  35  L.  T.,  N.  8.  637;  25  W. 
R  147; — H.  L. ;  reversing  the  judgment  of 
the  Exchequer  Chamber,  10  L.  R,  Exch. 
100;  44  L.  J.,  Eich.  78;  83  L.  T.,  N.  S.  209: 
which  reversed  the  judgment  of  the  Court  of 
Exchequer,  9  L.  R,  Exch.  71;  43  L.  J.,  Ex. 
Ch.  73. 

The  plaintiffs  were  the  owners  of  a  colliery 
And  of  a  siding  connected  with  a  line  of  rail- 
way, which  siding  was  crossed  by  a  wooden 
bridge  about  eight  feet  high,  also  belonging 
to  the  plaintiffs.  The  siding  was  used  for 
the  purpose  of  bringing  loaded  trucks  of  coal 
from  the  colliery  upon  tho  railway  and  of 
bringing  them  back  when  empty.  The  com- 
pany was  in  tho  practice  of  bringing  the 
empty  trucks  upon  the  siding,  and  the  plaint- 
iffs removed  tliem  w^henever  it  was  conve* 
nient.  On  a  Saturday  afternoon,  after  work- 
ing hours  in  tho  colliery  were  over,  the  com- 
pany left  several  trucks  on  tho  siding,  one  of 
%vhich  had  upon  it  another  truck  which  hod 
broken  down,  and  the  combined  height  of  the 
two  trucks  wos  too  great  for  them  to  pass 
nadcr  the  bridge.   The  presence  of  this  truck 


was  known  to  the  person  left  in  charge  of 
the  colliery.  On  the  following  evening,  after 
it  was  dark,  the  servants  of  the  company 
brought  some  more  trucks  upon  the  siding, 
and  the  engine  driver,  in  order  to  clear  the 
mainline,  shunted  the  trucks  a«^ainst  those 
which  were  already  there,  and  thus  brought 
the  loaded  truck  into  contact  with  the  bridge. 
On  finding  that  there  whs  an  obstruction  he 
did  not  go  to  ascertaiu  its  cause,  but  assuming 
that  it  was  caused  by  a  brake  he  drew  back 
his  engine  and  pushed  up  the  whole  train  of 
trucks  with  sucii  violence  as  entirely  to  carry 
away  the  bridge.  In  an  action  for  tho  dam- 
age,caused  to  the  bridge,  the  judge  directed 
the  jury  that  if  there  was  any  negligence 
or  want  of  ordinary  care  on  the  part  of 
the  plaintiffs  contributing  to  the  accident 
the  company  would  be  entitled  to  the  verdict. 
A  verdict  wjis  found  for  the  company: — 
Held,  tliat  there  was  evidence  of  contribu- 
tory negligence  to  go  to  the  jury,  but  that 
the  judge  had  misdirected  the  jury  in  not 
leaving  to  them  the  question  whether,  even  if 
there  had  been  contributory  negligence  on 
the  part  of  the  plaintiffs,  the  company  might 
not  nave  avoided  the  accident  by  the  exercise 
of  due  care  and  diligence.     75. 

Contributory  ne^li^ence  by  children  and 
other  persons  incapable  of  ordinary  care.]  — 
The  rule  of  law,  that  a  plaintiff  wlio  has  con- 
tributed to  an  injury  occasioned  by  tho  negli- 
gence of  the  defendant,  cannot  recover  a 
compensation  in  damages,  does  not  apply 
where  the  plaintiff  is  n  person  incapable  of" 
exercising  ordinary  cart  and  caution.  Lynch 
V.  Nurdin,  4  R  &  D.  672;  1  Q.  B.  29;  5  Jur. 
797.     See  Lygo  v.  Newhold,  9  Exch.  802. 

Where,  therefore,  the  defendant's  servant 
left  a  horse  and  a  cart  unattended  in  a  public 
street,  and  a  child  under  seven  years  of  age, 
during  his  absence,  climbed  on  the  wheel,, 
and  other  children  urged  forward  the  horse, 
whereby  he  was  thrown  to  the  ground,  and 
the  wheel  fractured  his  le^: — Held,  that  the 
jury  was  justified  in  finding  a  verdict  for 
him,  if  of  opinion  that  there  was  negligence 
on  the  part  of  the  servant.     Ih, 

Held,  also,  tliat  tlie  cooperation  of  third 
parties  in  the  injury  was  not  n  ground  of  de- 
icnse,  if  the  means  of  injury  were  negligently 
left  where  it  was  extremely  probable  that 
they  would  be  set  in  motion.     76. 

Contributory  negligence  by  an  infant  has 
the  same  effect  in  disentitling  him  to  main- 
tain an  action  as  in  the  case  of  an  adult. 
Hughes  v.  Mtiq/ie,  Abbott  v.  Macjie^  10  Jur.,  N. 
8.  682;  33  L.  J.,  Exch.  177;  9  L.  T.,  N.  8. 
513;  12  W.  R  315;  2  H.  &  C.  744. 

The  defendants  were  owners  of  a  warehouse; 
in  front  of  which  was  a  cellar  in  a  public 
street.  The  opening  of  the  cellar  was  covered 
with  a  flap  or  lid,  which  the  defendants 
raised,  and  leant  against  a  wall  when  they 
wanted  access  to  the  cellar.  While  it  was 
leaning  iigainst  the  wall,  a  youna:  child,  who 
had  been  warned  not  to  meddle  with  it, 
climbed,  up  upon  it,  and  caused  it  to  fall  upon 
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hiriKplf,  aad  he  wm  injured  by  the  full:— 
H(.*ld,  t  hnt  the  defendaDto  were  not  liable  for 
the  injury.     lb. 

The  lid  al»o  fell  upon  find  injured  another 
youni^  child :— Held,  that  the  defendants  were 
not  liable  to  him,  if  he  was  a  joint  actor  with 
the  other  child;  that  they  were  liable,  if  be 
was  not.     lb. 

An  infant  suing  for  a  personal  injury,  can- 
not sue  for  expen^usa  paid  by  his  pnrents  for 
his  cure.  Collins  v.  Lefwrt^  1  F.  A  F.  436 
—  Coleridge. 

Contributory  ne^rligence  docs  not  disentitle 
an  infant  to  recover  for  an  injury  sustained 
otherwise  than  where  such  injury  is  occa^ 
sioned  entirely  by  the  negligence  of  the  infant. 
Oardn€r  y.  Otocs,  1  F.  &  F.  850— Channcll. 
A  boy.  twelve  years  of  ai^e,  entered  a  third- 
class  railway  carriage  at  night-time,  and  whs 
about  to  seat  himself,  when  he  placed  his 
fingers  on  a  part  of  the  door.  His  father  was 
bfhind  him  getting  into  the  carriage,  when  a 
porter  violently  closed  the  door,  which 
criiAhed  the  boy^s  fingers,  and  struck  his 
father  on  the  back:— -Held,  that  there  was 
evidence  of  negligence  on  the  part  of  the  por- 
ter, which  was  properly  submitted  to  the  jury, 
and  that  there  was  no  contributory  negligence 
on  the  part  of  the  boy;  per  Martin.  B.,  Clian- 
nell,  B.,  Pigott,  B. ;  dissentiente,  Kelly,  C.  B. 
CoUtaan  v.  South  Eastern  RaUtoay  Company. 
4  H.  &  C.  699;  13  Jur.,  N.  S.  944. 

Tlie  defendant  exposed  in  a  market-place  a 
machine  for  crushing  oil  cake,  without  the 
handle  being  fastened  or  its  being  thrown  out 
of  gear  or  in  the  care  of  any  person.  The 
plaintiff,  a  boy  four  years  old,  on  returning 
from  s(;hool  tmder  the  care  of  his  brother,  who 
was  seven  years  old,  stopped  with  other  boys 
at  the  machine,  and  while  one  of  them  was 
turning  the  handle,  put  his  fingers  in  the  cojjs 
of  the  wheels,  on  being  told  by  his  brother 
to  do  so,  and  three  of  his  fingers  were  crushed : 
•r^Held,  that  the  defendant  was  not  liable,  as 
there  was  no  negligence  on  his  part,  and  the 
injury  was  caused  by  the  art  of  the  plaintiff 
and  the  hoy  who  turned  the  handle.  Maruffm 
V,  Atherton  or  Atterton,  4  H.  &  C.  888;  1  L. 
R.,  Exch  239;  85  L.  J..  Exch.  161;  14  W. 
R.  771 ;  14  L.  T.,  N.  8.  411. 

A  railway  crossed  a  footway  on  the  level, 
and  on  each  side  of  the  railway  the  company 
put  a  swing  gate  which  closed  of  its  own  ac- 
cord, and  on  the  top  of  the  post  of  each  gate 
was  a  ring,  which  a  pointsman  at  an  adjoin- 
ing signal-box  was  able,  by  working  a  lever 
there,  to  raise  or  fall.  When  it  so  fell,  it 
would  ordinarily  faM  over  the  post  so  as  to 
keep  the  gate  securely  closed;  and  this  was 
usually  done  when  a  train  was  approaching. 
There  were  several  lines  of  railway  running 
over  this  crossing,  and  a  foot  passenger  stand- 
ing at  the  gate  could  only  see  about  twenty 
yards  up  or  down  the  lines;  but  when  ho  had 
crossed  to  the  first  line  he  could  see  adidtaace 
of  800  yards;  and  when  he  had  readied  tlie 
^x-foot  way,  being  a  spaee  l)otween  the  two 
sets  of  rails,  he  could  see  as  far  as  900  or  600 
yards.     A  foot  passenger  came  to  tiie  gate 


when  the  ring  was  up  and  the  gr^&te  eapaldeef 
being  opened,  but  a  goods  train  was  stand- 
ing '10  the  first  line,  in  the  w«y  of  tbccjtw- 
ing,  and  the  passi-nger  watUd  uDtil  the  rmia 
hatl  moved  otf.  He  then  opencil  the  gate  and 
attempted  to  cross  the  niilw.-iy;  tnit  after  lie 
had  resic'liod  tUc  six-fo>»i  w^ay  he  was  ran  wter 
and  killed  by  a  train.  The  iiointsmaa  and 
another  perstm  called  out  to  htm  f»eftsre  tte 
accident  to  warn  him  of  his  danger,  and  he 
might  have  esca|)ed  h:i<l  he  heani  tlieiiL,  bat 
ho  was  deaf:— Held,  that  the  comfmij  was 
not  liai)le,  as  he  had  contributed  liy  his  oe^li- 

§cnce  to  the  accident.  SbeUon  v.  J^^imd^u  tajtd 
forth  Western  Hailwat/  ComjMin^,  36  f^  J..  C. 
P.  249;  2  L.  H  ,  C.  P.  031;  10  L.  T.,  N.  S. 
563;  15  W.  R.  925. 


Contributory  negligence  of  agents, 
men,    drivers    and    others.] — In    an     artl«*a 

against  the  defendant  iur  the  negligeocc  uf 
his  agent  in  pulling  down  the  party- wall   be- 
tween the  houses  of  the  pLiinti^  and  dc^reRti- 
ant,   it  is  a  good  defense  to  show  that  the 
plaintiff  appointed    an  agent  to  su])cnuteiid 
the  work  jointly  with  the  defendant's  n-r»'ni, 
ond  that  both  agents  were  to  blame.     IfiU  ▼. 
Warren^  2  Stark,  377— EUenborough. 

A   passt'nger  in   a  public  conveyance,   in- 
jured by  the  n<*gligent  m  magement  of  another 
conveyance,  cannot  maintain  an  action  agiiasK 
the  owner  of  the  latter,  if  the  driver  of  tiie 
former,  by  the   exercise   of  ])ropcr  care  and 
skill,  niiglit  have  avoided  the  accident  which 
cau'ied  the  injury.      Thorvgood  v.  Brya**,  8C. 
B.  115;  18 L.  J.,  C.  P.  3;Jfl. 

In  an  action  for  negligence,  it  ap|ieared 
that  the  plaintiff  was  a  ]yis8(*nger  on  an 
omnibus  which  was  racing  with  the  defend- 
ant's omnibus,  and  in  trying  to  avoid  a  curt* 
a  wheel  of  the  defendant's  omnibus  csiroe  in 
contact  with  the  step  of  the  (»innil»u3  oa 
which  the  defendant  was  driving,  which 
caused  the  latter  to  swing  towards  the  curb- 
stone, and  the  spued  rendering  it  imp*«s8iiiie 
to  pull  up,  the  s&it  on  which  the  pl.-unriif  &-U 
struck  a  lamp-i>ost,  and  he  was  thn»vvn  «*ff : — 
field,  that  the  jury  was  propcrlv  dirLH*red 
that  the  pliiutiff  was  not  di^iem  it  led  to  re- 
cover merely  because  the  omnibus  on  wlucli 
he  Silt  was  driving  at  a  furious  nite,  and  tuat 
the  eoUi^sion  took  place  fn^n  the  ne^lig*  nc«> 
of  the  defendant's  omnibus,  so  that  the  other 
omnibus  was  not  in  fault  in  not  cnd^sivori  i*^ 
to  avoid  the  accident,  and  that  tUc  itffcud- 
ant  was  liable.  Rk^  v.  UewiU,  5  £xc*Ji. 
240;  10  L.  J.,  Exch.  201. 

A  <^ild,  five  years  old,  was  in  ttie  care  of 
his  grandmother,  at  a  station  of  a  railway 
company.  For  the  purpose  of  going  by  it, 
she  purchased  a  ticket  for  herself  and  i^ius  for 
him.  In  crossing  the  line  to  be  ready  for 
the  train,  they  were  knocked  dawn  by  a 
goods  train.  The  jury  found  that  tlicrc  wag 
negli^nce  in  the  servants  of  tlie  oomixuiy, 
and  m  the  ^^ndmoUter: — Held,  that  the 
child  was  so  idoati^ed  witli  bis  giamlaiotlRTt 
that,  by  reason  of  bor  no^ifpaco,  an  actiofi 
in  bis  name  oould  not  bo  mauitalaed  iigaiiMil 
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company.  Waite  v.  North- Efisttrn  Rail- 
^JD€^y  Covfonyy  5  Jur.,  N.  S.  9.J(»;  28  L.  J  ,  Q. 
li-  258;  El.,  Ul.  &  El.  043:  7  W.  H.  ail— Exch. 
Oliam;  ttffirraing  Q,  (7,  El.,  Bl.  &  EI.  710;  4 
Jur.,  N.  S.  1300;  27  L.  J.,  Q.  13.  417. 

A  traveling  inspector  of  the  c:irri«ge  de- 
pnrtmentof  the  London  and  North  Western 
l^ailw.iy  Oitmpnny  was  traveling  with  a  free 
p^:i8s  of  that  company  in  n  train  of  theirs  upon 
a  journey  on  the  railway  tSi  the  Lancashire 
and  Yorkshire  R;ulway  Company,  over  which 
t;lie  Londim  aD<l  North  Western  Company  had 
irunning  powers,  and  while  so  traveling  the 
^rain  in  which  ho  wms,  c:ime  int<i  collision  with 
a  number  of  coal  trucks  of  the  Lancashire 
and  Yorkshire  Railway  Company,  which  were 
being  shunted  on  (heir  line  by  their  servants, 
and  the  inspector    received  bodily  injuries. 
JBithcr  inconsequence  of  the  hnzy  state  of  the 
Tveather  and  the  slippery  state  of  the  rails, 
tiic  driver  of  the  train  wns  unable  to  stop  the 
train  when  he  came  in  sight  of  the  distance 
signal,  which  had  been  put  at  **  danger"  by 
the  servants  of  the  Lancanhire  and  Yorkshire 
Railway   Company,    or    he    disregnnled    it. 
The  jury,  in  an  action  by  the  plaintiff  against 
the  Lancashire  and  Yorkshire  Railway  Com- 
pany, found  that  the  accident  was  due  to  the 
joint  nc'gligence  of  them  in    shunting   the 
trucks  when  a  passenger  train  was  due,  and 
of  the  London  and  North  Western  Railway 
Company  in   their   driver  running  past  the 
danger  signal:  — Held,  that  the  contributory 
ncsfiisrence  of  the  driver  of  the  London  and 
North    Western    Railway  Company's    tmin, 
with  whom  the  plaintiff  must  for  the  purpose 
of  the  action  be  identified,  disentitled  him  to 
maintain  an  uition  for  damnges  against  the 
Lanc:ishire  and  Yorkshire  Railway  Company 
for  their  nenfligence.  ArrMtroTig  v.  LanengUire 
and  Yorkshire  liaUioay  C&mp*iny,  S3  L.  T.,  N. 
8.  228;  10  L.  R..  Exch.  47;  44  L.  J.,  Exch. 
80;  23  W.  R.  295. 

rv.  Actions  fob  Injubdes,  Gsheballt. 

1.  PartiM, 

Who  are  MitHlsd  to  anew]— To  enal>le  the 
plaintiff  to  maintain  an  action  for  neglii^nce. 
It  is  not  necesaary  that  the  duty  neglectod 
should  have  arisen  out  of  a  contract  l^tween 
the  plaintiff  and  defendant.  CalUU  y.  London 
and  Noi-th  Western  Railway  Company^  16  Q. 
B.  084;  15  Jur.  1053;  20  L.  J.,  Q.  B.  411. 

However  the  duty  may  arise,  if  H  exists  and 
is  neglected  to  the  injury  of  the  pltiintiff,  he 
has  H  right  to  sue  for  damages,     lb. 

Where  a  duty  w«8  cast  by  1  db  2  Vict.  e.  08, 
upon  a  railway  company,  to  carry  any  officer 
of  tlHB  pou-offico  whom  the  postmaster- 
gcueral  might  elect,  for  which  service  the 
cumpHny  was  to  be  remunerated  by  the 
postmaster^eneral,  and  the  plaintiff  was  the 
officer  elected,  and  he  was  injured  by  the 
ApgVigence  in  earrying  him  of  a  railway 
oonipany: — Held,  that  it  was  tlie  duty  of  the 
roiajiauy  to  carry  him  with  proper  care  and 
diligence,  and  that  for  a  breach  of  audi  duty, 
to  his  injury,  he  might  well  sue  the  company. 


though  there  was  no  contract  between  him 
and  the  company,  hut  the  duty  aro&o  only 
from  the  obligation  imposed  upon  the  com- 
pany by  the  act  of  parliament,     lb. 

If  one,  being  the  owner  of  a  shop  and 
goods,  allows  A.  to  be  at  this  shop,  and  in  his 
own  name  to  sell  and  dispose  of  the  goods  as 
he  pleases,  and  a  portion  of  these  goods  is 
destroyed  by  the  negligent  driving  of  the 
coachman  of  B.  while  the  servant  of  A.  is 
carrying  them,  A.  has  such  a  qualified  prop- 
erty in  these  goods  as  will  entitle  him  to 
maintain  an  action  against  B.  for  damages. 
WhiUingham  v.  Bloxham,  4  C.  &  P.  507— 
Patteson. 

A  wife,  in  the  lifetime  of  her  husband, 
received,  during  a  journey  as  a  passenger  on 
a  railway,  a  bodily  injury,  in  consequence  of 
the  negligence  of  the  company,  by  reason 
whereof  her  husband  incurred  expenses  and 
suffered  pecuniary  loss;  and  on  his  death, 
without  liaving  received  any  compensation 
for  the  damage  thereby  incurred,  she,  as  his 
executrix,  sued  the  company  upon  their 
contract  safely  and  securely  to  carry,  to 
recover  compensation  for  such  expenses  and 
loss  to  her  testator^s  personal  estate: — Held, 
that  the  action  was  an  action  of  contract, 
and  that  a  loss  or  damage  from  the  breach  of 
the  contract  having  accrued  to  the  personal 
estate  of  the  testator,  an  action  to  recover 
damages  by  reason  of  that  loss  survived  to  her 
as  executrix,  and  that  therefore  the  action 
was  maintainable.  Potter  v.  Metropolitan 
liaUtoay  Company ^  82  L.  T.,  N.  S.  36— Exch. 
Cham. 

As  to  effect  of  contributory  negligence  of 
plaintiff,  —see  this  title,  HL 

As  to  who  are  liable  'to  actions  for  negli* 
gence, — see  this  title,  H. 

As  to  who  may  maintain  action  for  negU- 
gence  causing  death, — see  thU  title,  Y.,  9. 

2.  Pleading, 

Declarations.] — ^In  an  action  by  the  tenant 
in  possession  against  a  wrong-doer,  it  is  suffi- 
cient to  declare  generally,  without  disclosing 
any  title.     Grimatead  v.  MarUnSy  4  T.  R,  717. 

Biit  if  a  defendant  justifies  under  a  right, 
it  must  be  formally  set  out  in  the  plea,    lb, 

A  declaration  in  an  action  for  running  over 
the  plaintiff,  alleged  by  way  of  induce- 
ment, that  the  defendants  were  possessed  of 
a  cart  and  a  horse,  which  was  being  driven 
by  their  servant,  without  stating  **  at  the 
timo  of  the  grievance  "  complained  of: — Held, 
an  immaterial  allegation,  and  not  traversable. 
Mitchell  V.  Craeeweller,  13  C.  B.  182;  17  Jur. 
718;  2f2L.  J.,  C  P.  IQO. 

A  declaratioQ  stated  that  the  plaintiff  was 
possessed  of  premises  at  Milton,  in  theconnl^ 
of  Kent,  abutting  on  a  public  navigable  river, 
to  wit,  4he  Thames,  ana  on  a  certain  part  of 
the  idver  called  the  Blockhouse  Dock ;  that  in 
these  premises  ho  carried  on  the  business  of  it 
block  maker;  that  the  occupiers  of  the  same 
bad  always,  for  sixty  years  previously  to  the 
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oommeDcement  of  the  suit,  been  entitled  to 
bave  access  to  and  from  the  river  aixl  the 
BhKrkhouse  Dock,  and  to  land  tlieir  timber  at 
Blnckhouae  Dock,  and  that  the  defend- 
ants ot)8tructed  Blockhouse  Dock  by  placing 
piles  thereon,  and  deprived  the  plaintiff  of 
free  access  thereto.  The  venue  iu  the  margin 
was,  London.  Plea,  not  guilty: — Held,  that 
whether  it  was  a  local  action  or  not  (and 
semble  it  was)  there  was  nothing  in  the  decla- 
ration which  made  it  necessary  to  pro\'e  that 
the  cause  of  action  arose  in  the  city  of  Lon- 
don. 8immon$  r,  LiUyUoiu^  9  Excli.  431; 
22  L.  J.,  Exch.  217. 

A  declaration  stated  that  the  defendant 
wrongfully  caused  to  be  kept  and  continued 
quantities  of  dirt  and  rubbish,  before  wrong- 
fully placed  upon  a  public  highway,  near  a 
wall  and  a  canal ;  by  means  whereof  the  plaint- 
iff, p;issing  along  the  highway,  was  induced 
and  caused  to  walk  over  the  rubbish,  and  to 
fall  into  the  canal : — ^Held,  on  motion  in  arrest 
of  judgment,  that  the  declaration  wtis  good. 
Qoldthrope  v.  Hardman,  2  D.  &  L.  442;  13  M. 
&  W.  377;  14  L.  J.,  Exch.  61. 

A  declaration  alleged  that  the  plaintiff  was 
possessed  of  a  house,  and  that  the  defendant 
was  possessed  of  a  house  next  adjoining  to 
that  of  the  plaintiff,  and  that  the  defendant 
conducted  himself  so  carelessly,  negligently 
and  improperly,  in  pulling  down  the  house  of 
the  defendant,  and  in  neglecting  to  use  due 
and  proper  precaution  in  that  behalf,  that 
quantities  of  bricks,  tiles,  &c.,  fell  from  the 
house  of  the  defendant  into  and  upon  divers 
parts  of  the  house  of  the  plaintiff,  and  upon 
and  through  the  windows  and  skylights  of 
the  plaintiff: — Held,  that  the  declaration  dis- 
closed a  sufficient  cause  of  action,  for  that  it 
complained,  not  of  a  mere  omission  on  the 
part  of  the  defendant,  but  of  his  doing  cer- 
tain acts,  by  the  negligent  performance  of 
which  the  plaintiff  was  injured.  DradJbee  v. 
CkrUVs  Hospital  (O^Jtenwrs),  2  D.,  N.  S.  164; 
4  M.  &  G.  714;  5  Scott,  N.  R.  79. 

In  an  action  against  a  milway  company  for 
an  injury  to  the  plaintiff's  house  by  reason  of 
an  adjoining  house  falling  against  it,  the 
breach  alleged  was,  that  the  company  did  not 
use  due  care  or  skill,  or  take  proper  precau- 
tions in  making  the  railway  and  excavations; 
and  that  they  proceeded  in  makini?  the  rail- 
way and  excavations  without  taking  proper 
precautions  to  prevent  the  house  so  near  to 
the  house  of  the  plaintiff,  from  falling  upon 
and  against  the  house  of  the  plaintiff,  by  rea- 
son of  the  careless,  negligent,  unskillful  and 
improper  conduct  of  the  company;  and  for 
want  of  proper  precautions  by  tliem,  the 
house  gave  way,  and  fell  upon  and  against 
the  house  of  the  plaintiff:— Held,  sufficient. 
Daeii  V.  London  and  Blackwall  Rfiilway  Com- 
pany, 2  Scott,  N.  R.  74;  1  M.  &  Q.  799;  2 
Railw.  Gas.  308;  1  Drink.  9. 

A  husband,  as  administrator  to  his  wife, 
declared  that  the  defendant  was  in  occu- 
pation of  a  brewery  and  an  office,  and  a  pass- 
age leading  thereto  from  the  ]>ublic  street 
iised  by  him  for  the  reception  of  customers 


in  his  trade  of  a  brewer,  which 
the  usual  means  of  access  from  tlie  office  to 
the  public  street:  yet  he  wrong^fuHy  ^ad. 
negligently  permitted  a  tnp  door  iu  ttn:  floor 
of  the  passage  to  lie  and  remain  open  wiiii- 
out  being  pro^ierly  guarded  and  iig^hted;  and 
the  wife,  who  had  been  to  the  office  aa  a 
customer,  and  was  lawfully  passing;  aloo^  the 
passage  on  \\vt  return  from  the  office  to  the 
street,  fell  throuf^h  the  aperture  csiused  bj 
the  trap-door  being  open,  and  not  |>ropiTlj 
guarded  and  lighted,  whereby  }*he  was  killed : 
— Held,  that  the  duty  of  the  defend  a  tit,  aad 
breach,  sufficiently  appeared.  CtiapauiH  r. 
BothvM,  £1.,  Bl.  &  £L  168;  4  Jur.,  X.  & 
1180;  27  L.  J.,  Q.  B.  31*5. 

A  tirat  count  alleged  that  the  plain  tiff  was 
engaged  in  loading  a  truck  with  stones^  aad 
was  standing  in  the  truck  for  that  par  pose, 
and  a  railway  company  by  their  servants   so 
negligently  backed,  shunted,   and  managed 
certain  trucks  under  the  care  and  manage- 
ment of  the  company  by  their  servants,  that 
they  were,  by  the  negligence  and  carelessness 
breach  of  duty  and  impro|)er  conduct  of  the 
compnny  in  that  behalf,  driven  with  great 
force  and  violence  against  the  truck  in  which 
the  plaintiff  was  standing,  and  he  was  tliere- 
by  with  force  and  violence  cost  out  of   tlie 
truck  in  which  he   was  sttinding,  and  was 
greatly  hurt.     A  second  count  repeated  ilie 
allegations   in  the  first  count,  with  the  ad- 
dition that  the  plaintiff  was  ''lawfully  en- 
gaged in  loading  the  truck^^ — Held,  that  the 
nrst  count  could  not  be  supported;  but  that 
on  the  second  count,  although  it  would  prob- 
ably have  been  set  aside  as  embarrassing,  yet, 
inasmuch  as  it  containc<I  allegsitLms  showing 
some  duty  of  care  on  the  ]>art  of  the  com- 
pany towards  the  plaintiff,  to  which   he  was 
entitled    by   being  ** lawfully"  there,  and  a 
breach  of  that  duty  by  an  act  of  active  negli- 
gence of  the  company,  the  plaintiff  was  en- 
titled to  judgment.    Bulman  v.  Fumess  Hail- 
way  Company,  32  L.  T.,  N.  S.  430~Exch. 

Pleas.] — In  notions  for  torts,  the  plea  of 
not  guilty  shall  operate  as  a  denial  only  of 
the  breach  of  duty,  or  wrongful  act  alleged 
to  have  been  committed  by  the  defendant, 
and  not  of  the  facts  stated  in  the  inducement, 
and  no  other  defense  than  such  denial  sliall 
be  admissible  under  that  plea ;  all  other  pleas 
in  denial  shall  take  issue  on  some  particular 
matter  of  fact  alleged  in  the  declaration :  e. 
g..  in  an  action  for  a  nuisance  to  the  occupa- 
tion of  a  house  by  carrying  on  an  offensive 
trade,  the  plea  of  not  guilty  will  operate  as  a 
denial  only  that  the  defendant  carried  on  the 
allege  1  trade  in  such  a  way  as  to  be  a 
nuisance  to  the  occupation  of  the  house,  and 
will  not  operate  as  a  denial  to  the  plaintifiTs 
occupation  of  the  house,  li'^'  Gen.,  Q.  K, 
C.  P.  and  Exch.,  T.  T.  IC  Vict.  r.  Gl;  1  EL 
&  Bl.,  App.  Ixxxi. 

The  plea  of  not  guilty  does  not  put  in  issue 
any  material  and  traversable  part  of  the 
inducement.  Dnnford  v.  TrattUs^  1  D.  <!k  L. 
554;  12  M.  &  W.  529;  8  Jur.  780;  13  L.  J., 
Exch.  124. 
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declarfltion  alleged  that  Uie  defendant 
possessed  of  a  wagon  and  horses,  which 
under  ihc  care  of  his  servant,  and  the 
servant  was  driviug  them,  and  that  the 
ndant,  by  his  servant,  so  carelessly 
ve  the  same,  that  the  plaintifTs  carriage 
injured:— Held,  that  under  not  guilty, 
defendant  could  not  prove  that  the  ser- 
t  and  horses  were  not  nis;  for  the  nllega* 
"tion  that  they  are  so  is  matter  of  inducement, 
stxi^  Is  admitted  by  tlie  pica.  Itart  v.  Crowley^ 
la  A.  &  E.  878. 

Xn  an  action  for  running  aguinst  the  plaint- 
iff's  carriage,  a  pica  that  the  damage  was  the 
result  of  the  negligence  of  both  parties,  is  bad 
ill  substance  as  well  as  form,  for  it  amounts 
to    tlie  general  issue.      Aiinitage  v.    Grand 
•Tunction  Railway  Company ^  0  D.   P.  C.  840; 
8  :W.  &  W.  244;  1  H.  &  H.  26.    S.  P.,  Wool/ 
V.  Beard,  8  O.  &  P.  878. 

To  an  action  for  negligence  in  fixing  an 
apparatus  for  roasting  coffee,  so  that  the  same 
exploded,  the  defendant  pleaded  that  the  ex- 
plosion took  place  in  consequence  of  the  ap- 
paratus being  used  while  the  brickwork  was 
m  a  damp  state,  and  that  they  had  given 
notice  and  warning  to  the  phintill  not  to  use 
the  same  until  a  sutiicient  time  had  elapsed 
for  the  drying  thereof,  and  that  by  reason  of 
the  premises  the  apparatus  upon  and  in  the 
using  of  the  same  as  aforesaid  exploded: — 
Held,  bad  on  special  demurrer,  as  being  an 
informal  traverse  of  a  part  of  the  cause  of 
action.     Dakin  v.  Brown,  7  D.  &  L.  151;  8 
C.  B.  92;  18  L.  J.,  C.  P.  344. 

In  an  action  for  negligence  against  the  de- 
fendant, where  the  plain tiif  is  contributory 
to  the  mischief  of  which  he  complains,  the 
defense  is  admissible  under  not  guilty.  HoMen 
or  Holding  y.  Liverpool  Gaa  Light  Company,  8 
C.  B.  1;  10  Jur.  883;  15  L.  J.,  C.  P.  801. 

A  declaration  stated  that  the  defendant  was 
employed  by  commissioners  of  sewers  to  make 
a  sewer  in  a  public  highway;  and  that  he 
kept  and  continued  in  the  highway  two  iron 
gratings  lyin^  thereon,  in  his  custody  and 
care,  for  formmg  the  sewer,  without  placing 
any  light  to  show  that  the  gratings  were 
there: — Held,  that  the  averment  that  the 
gratings  were  in  the  custody  and  care  of  the 
defendant  being  immaterial,  was  not  admitted 
by  the  plea  of  not  guilty,  and  that  tiio  ma- 
terial averment,  namely,  tliat  the  defendant 
kept  and  continued  the  gratings  on  the  high- 
way without  a  light,  having  been  negatived 
by  the  jury,  the  plaintiff  ought  to  be  non- 
suited. Grew  V.  HUl,  6  D.  &  L.  664;  8 
Exch.  801;  18  L.  J.,  Exch.  817. 

In  an  action  against  a  defendant,  for  neg- 
ligence by  driving  his  cart  and  horse  against 
the  plaintiJQE's  horse: — Held,  that  under  the 
plea  of  not  guilty,  the  defendant  could  not 
show  that  he  was  not  the  person  driving  when 
the  injury  happened,  and  that  the  cart  did 
not  belong  to  him;  and,  after  trial,  the  court 
refused  permission  to  amend  by  substituting 
another  plea.  Taverner  v.  Little,  5  Bing.  N. 
C.  678;  7  Scott,  790;  8  Jur.  702.  8.  P., 
Emery  v.   Clark,  2  M.  <&  Rob.  260. 


In  an  action  for  damage  to  goods,  against 
a  carrier,  the  defendant  cannot,  under  not 
guilty /show  that  the  statement  of  the  plaint- 
iff, as  to  the  weight  of  the  goods  at  the  time 
of  hiring  the  v.-m  in  whica  tliey  were  con- 
veyed, in^luced  him  to  send  a  van  unequal  to 
carry  them,  such  defense  admitting  that  the 
insutliciency  of  the  van  caused  the  accident. 
Wel>b  V.  Page,  6  M.  &  G.  196;  6  Scott,  N.  R 
951;  1  D.  &  L.  531;  13  L.  J.,  C.  P.  827. 

A  declaration  stated  that  H.  was  in  the 
service  of  a  railway  company,  and  that  in  the 
discharge  of  his  duty  he  became  a  passenger 
in  a  railway  carriage  of  the  company,  drawn 
by  a  steum-engine  under  the  guidance  of  their 
servants;  that  the  company  was  possessed  of 
another  steam-engine,  which  was  drawing 
other  railway  carriages,  and  which  was  under 
the  guidance  of  their  servants,  yet  the  com- 
pany conducted  themselves  so  negligently  in 
and  about  the  guidance  of  the  first-mcmtioned 
engine  and  carriage,  and  in  and  about  the  guid- 
ance of  the  other  engine  and  carriages,  that  a 
collision  took  place,  and  H.  was  thereby  killed. 
Plea,  that  the  collision  took  place  solely 
through  the  negligence  of  the  servants  of  the 
company,  and  that  the  engines  and  carriage 
were  under  the  guidance  of  the  servants  of  the 
company,  who  were  fit  and  competent  persons 
to  have  the  guidance  of  the  same,  and  that  the 
negligence  was  wholly  unauthorissed  by  the 
company,  and  without  their  leave,  license  or 
knowledge: — Held,  that  the  plea  did  not 
amount  to  the  general  issue.  Hutchinson  v. 
York,  Newcastle  and  Berwick  Railway  Com* 
pany,  5  Exch.  843;  14  Jur.  887;  19  L.  J., 
Exch.  296. 

A  declaration  in  an  action  for  running  over 
a  plaintiff  stated,  that  while  ho  was  crossing 
a  street,  the  defendants,  by  their  servant, 
negligently  drove  against  and  injured  him : — 
Held,  that  the  defendants,  under  not  guilty, 
might  show  that  the  driver  was  not  at  that 
time  acting  as  their  servant.  Mitcluill  v. 
CrasswelUr,  13  0.  B.  162;  17  Jur.  716;  22  L. 
J.,  C.  P.  100. 

As  to  pleading  in  actions  for  causing  death 
by  negligence, — see  this  title,  V.,  8. 

8.  Evidence;  what  Questions  are  for  the  Jury  ; 
and  how  Sitbmitted  and  Found, 

Bvldence  of  proprietorship.] — ^In  an  action 
for  negligent  driving  by  the  defendant's  serv- 
ant,if  it  appears  that  the  defendant  holds  him- 
self out  to  the  world  as  the  owner  of  the  cart, 
by  suffering  his  name  to  remain  painted  on  it, 
and  over  the  door  of  the  house  of  business  to 
which  it  belongs,  the  action  is  maintainable 
against  him,  although  it  is  proved  that  he  had 
for  some  days  ceased  to  be  the  owner  of  the 
cart  and  not  concerned  in  the  business,  hav- 
ing resigned  both  to  his  former  partner. 
Stables  v.  Eley,  1  C.  &  P.  614— Abbott. 

If  the  carriage  of  A.  strikes  against  the  cart 
of  B.,  and  a  person  who  sees  it  demands  the 
address  of  the  owner  of  the  carriage,  the 
address  given  by  a  person  in  the  carriage  ie 
admissibie;  but  a  statement  that  any  dam- 


9417 


NEGLIGBNOB,    IV. 


9118 


ftge  done  will  be  paid  for,  is  not  so.  Beamon 
V.  EUUe,  4  C.  &  P.  685— Taunton. 

Svideace  of  ponatslon    of  premlset.] — 

Action  for  obstructing  a  wharf  of  whicli  the 
piiiiiitil!  WiiH  posscsneJ.  The  plaintiff  having 
proved  sixty  3'ear3'  general  user,  tlie  defend- 
ant proved,  that,  thirty  years  before  the  trial, 
tlic  parties  through  whom  the  plaintiff 
ctnimcd  accepted  a  lea^e  of  adjoining  laud, 
contuiiiiug  a  grunt  of  the  use  of  tiie  land  in 
qiic<^tion,  as  the  same  had  been  theretofore 
used  by  the  lessees,  as  a  suwpitand  for  lnying 
timber: — Held,  that  the  jury  might,  never- 
theless, from  the  general  user,  infer  that  the 
plain  I  iff  wtis  possessed  of  the  land  absolutely 
at  the  time  referred  to  in  the  pleadings.  Page 
▼.  Uatdittt,  8Q.  B.  593;  10  Jur.  634;  16  L. 
J.,  Q.  B.  281. 

In  an  action,  the  plaintiff  declared  that  ho 
was  possessed  of  a  messuage  and  premises, 
with  the  appurtenances;  the  plea  traversed 
this  alleg:ition,  and  at  the  trial  it  appeared 
that  the  plaintiff  had  the  separate  use  and 
oecupiuion  of  only  one  flot»r  of  a  dwelling- 
house: — Held,  that  the  evidence  did  not 
negative  the  allegation  that  the  plaintiff  was 
possessed  of  a  messuage.  Fenn  v.  Qr<tfton, 
%  Bing.  N.  C.  617;  3  Scott,  66;  2  Hodgc.% 
68. 

In  an  action  for  an  injury  resulting  from 
falling  down  an  unprotected  area,  the  decla- 
ration st^i  ted  thatthcdi'fendnntwas  possessed 
of  the  pn>mi^es,  nnd  that  they  were  adjoin- 
ing a  public  and  common  street  and  highway. 
The  defendant  had  agreed  with  the  owner  of 
the  premises  (two  carcasses  of  houses)  to 
finish  one  of  them,  for  doing  which  he  was 
to  have  the  other;  and  the  workmen  employed 
by  him  were  then  actually  at  work  upon 
them,  but  it  did  not  appear  that  any  convey- 
ance had  been  made  to  him : — Held,  that  it 
was  suiiicient  eviilence  of  a  posaessi.io  in  him. 
JareU  v.  Dean^  11  Moore,  854. 

The  defendants,  being  the  owners  of  a 
hottse  and  premises,  demised  the  same  oo  the 
Itt  of  Ai>ril,  1853,  to  M.  for  thirty  years,  at  a 
rent  payable  quarterly,  with  a  rif'ht  of  re- 
entry if  the  rent  should  at  any  time  be  in 
arrear  more  tlian  fifteen  days.  M.  occupied 
the  tirst  floor  for  some  time,  and  let  oat  the 
rest  of  the  hoase  to  separate  weekly  lodgers, 
eacli  of  whom  had  a  right  to  draw  water  from 
the  tank  in  the  area,  and  to  use  the  area  fpr 
the  pur|)06e  of  doing  so.  In  M^irch,  M.  let 
the  first  floor  to  T.,  a  weekly  lodger,  and 
then  ceased  to  reside  in  the  house,  never 
paying  the  quarterly  rent  due  at  Lady-day, 
1858,  or  at  Midsummer,  and  both  were  in 
arrear  at  the  tune  the  action  was  brought. 
T.  had  the  same  privilege  of  using  the  area 
and  tank  as  the  other  lodgers.  In  July,  Ji{. 
became  insolvent,  and  aliout  the  25th  of  that 
montii  he  gave  up  the  lease  to  the  official 
assignee,  and  was  discharged  upon  the  30th. 
In  the  Siime  month,  the  defendants  ga>ve 
notice  to  the  lodgers  that  the  rent  must 
be  paid  to  them,  an<l  two  of  the  lodgers  did 
•o  pay  the  rent.     UiK>n  the  4th  of  August,  the 


plaintiff  suffered  an  injury  by  falling  throBi^ 

a  grating  in  an  area  belonging'  to  ilie  \tom^ 
and  being  part  of  the  premises  »■>  l«t  with  the 
house.  A  few  days  after  the  «cci<ient  to  the 
plaintiff,  viz.,  on  or  obout  the  7rli  of  Ai]«:iBt» 
T.,  who  was  the  tenant  of  the  first  floor, 
received  a  notice  from  the  inspector  •»!  oci*- 
ances  to  repair  the  grating  io  front  of  the 
house;  this  notice  was  immedintelr  lianded 
by  him  to  the  defendants,  and  they  repaired 
the  grating.  In  November,  tlie  <iefendants 
called  up<m  the  assignees  to  elect  vhethex 
they  would  take  the  lease  or  not,  and  npmi 
their  refusal  to  take  it,  the  defendauts  took 
possession  of  it,  and  of  the  house  and  prao- 
ises.  It  was  admitted  that  the  injury  to  the 
plaintiff  was  occasioned  by  the  neg-li^fcnce  of 
some  person  or  persons  in  not  keeping  ike 
grating  in  repair: — Held,  that  there  was  ■• 
evidence  that  the  defendants,  before  the  tiae 
of  the  accident,  had  avoided  the  lease  and 
entered  into  possession  of  the  premiaes,  and 
had  thus  become  answerable  for  the  ne^li^ace 
by  which  the  plaintiff  was  injured. 
Bed f 01^  Charity  {Tru9tee»),  6  Jur.,  N.  8. 
29  L.  J.,  Q.  B.  53;  1  El.  &  El.  697 — J 
Cham. 


Presomptions  and  proof  of  nes^lgence.] — 

The  mere  happening  of  an  accident  i^  not 
sufficient  evidence  of  negligence  to  be  left  to 
the  jury;  but  the  plaintiff  must  give  some 
affirmative  evidence  of  negligence  on  the  part 
of  the  defendant.  Ilaminadls  v.  WfuU,  11  CL 
B.,  N.  S.  588;  8  Jur.,  N.  S.  700;  31  L.  J..  C. 
P.  129;  10  W.  R.  230;  5  L.  T.,  N.  a  G76. 

Where,  therefore,  it  was  aliown  tliat  the 
defendant  was  riding  a  horse  at  a  wulkin* 
pace,  when  the  animal  became  restive,  and 
rushing  on  to  the  pavement,  knocked  down 
and  killed  the  husband  of  the  phiintiff:  but 
the  witnesses  for  the  phuBtiff  also  proircd  tliat 
the  defendant  was  doing  his  best  to  prcveat 
the  accident: — Hold,  that  thia  was  no  evi- 
dence of  negligence;  that,  taking  the  evidence 
of  the  witnesses  for  the  plaintiff  altogether,  it 
was  clear  that  the  defendant  was  carried  on  to 
the  pavement  against  his  will,  and  that  there 
was  therefore  nothing  to  turn  the  scale  of 
evidence  against  the  defendant,  and  to  show 
that  he  was  responsible  for  the  conaequenoes 
of  the  nccident.     lb, 

B.^s  horse,  being  on  a  highway,  kicked  a 
child  who  wiis  playing  there.  There  was  no 
evidence  to  show  how  the  horse  came  on  the 
spot,  or  wh:it  induced  him  to  kick  the  child, 
or  that  he  was  accustomed  to  kick: — Held, 
no  evidence  from  which  a  jury  would  !» 
justified  in  inferring  tliat  B.  had  been  guilty 
of  actionahlu  ncgligenca  Cox  v.  Bti^idge^ 
13  C.  B.,  N,  S.  430;  0  Jur.,  N.  S.  970;  32  L. 
J.,  C.  P.  80:  11  W.  R.  435. 

But  accidents  may  be  of  such  a  nature  that 
negligence  may  be  preaiuned  from  the  mors 
fact  of  the  accident;  the  pre-sumption  de- 
pending on  the  nature  of  the  accident 
Bi/rM  V.  Bffodle,  33  L.  J.,  Exch.  13;  0  L.  T., 
N.  8.  450;  2  H.  &  C.  722;  12  W.  R.  279. 

A  person  was  walking  in  a  public  street^ 
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pCA^  tlio  dlefcndant^s  shop,  when  a  barrel  of 
llotir  fell  111)011  him  from  a  window  above  the 
Bliop,  mxi  seriously  injured  him: — Held,  suf- 
ficient. \>Tinna  facie  evidence  of  negligence  to 
oast  on.  tUe  defendant  the  onus  of  proving 
tliat  tlie  accident  was  not  caused  by  his  neg- 
lijjrcnce.        /ft. 

In  nn  notion  for  personal  injury  caused  by 

t.\\c  ulK'^ed   negligence  of  the  defendant,  the 

pluintiS  Tiiiist  aduure  reaoonable  evidence  to 

^wurrant  the  judge  in  leaving  the  case  ti»  the 

^^TY.    Scntt  V.  London  and  8t  Katharine  Docks 

Ooinj^fiHT/,  8  H.  &  C.  500;  11  Jur.,  N.  8.  204; 

84  L..    J.,  Exch.  220;  18  W.  R.  410;  18  L.  T.^ 

IS.  8-   148— Exch.  Cham. 

Diit  v/here  the  instrument  of  machinery  is 
sho^'n    to  be  under  tl)e  management  of  the 
defendant  or  his  servants,  and  the  accident  is 
8i2€:h  aH  in  the  ordinary  course  of  things  does 
not   happen   if  those  who  have  the  manage- 
ment  use  proper  care,  it  affords  reasonable 
evidence,  in  the  absence  of  explanation  by 
the  defendant,  that  the  accident  arose  from 
want  of  care.     lb, 

lu  an  action  against  a  dock  company  for  in- 
^nry  to  the  plaintiff  by  their  alleged  neglt^l^cnce, 
the  plaintiff  proved  that  he  was  an  oiticcr  of 
the  customs,  and  that,  while  in  the  disciiargeof 
Yns  duty  lie  was  passing  in  front  of  a  ware- 
house in  the  docks,  six  bags  of  sugar  fell  upon 
him:— Held,  reasonable  evidence  of  negli- 
gence.    I  b. 

In  an  action  against  a  party  as  owner  of  a 
coach,  for  so  carelessly  managing  it,  and  al- 
lowing it  to  be  used  in  such  an  unsafe  condi- 
tion that  one  of  the  wheels  came  off,  whereby 
it  fell  upon  the  plaintiff: — Held,  that  it  was 
for  the  plaintiff  to  show  that  the  wheel  came 
off  and  the  coach  fell,  through  some  cause  for 
whicii  the  defendant  would  be  responsible; 
and«  it  being  consistent  with  the  evidence 
that  the  axletrcc  had  broken,  and  that  he 
was  not  owner,  that  there  was  no  case.  Ihpts 
V.  Wragg,  1  P.  &  P.  7— Wilies. 

In  an  action  in  a  county  court  for  n^li^ 
gently  driving  a  horse  and  cart,  the  plaintiff 
having  simply  proved  the  fact  of  a  collision 
under  circumstanced   which  might  or  might 
not   amount  to   negligence,    the  defendant 
proved  that  the  accident  Arose  from  the  hoi-se 
suddenly  beginning    to   kick,  whereby  the 
shafts  of  the  cart  were  broken  and  the  driver 
thrown  out,  when  the  horse  started  off  and 
ran  against  and  injured  the  plain tilTs  horse. 
The  judge,  upon  this  evidence,  ordered  a  ver- 
dict for  the  plaintiff,  being  of  opinion  that 
the  breaking  of  the  shafts,  even  lindet  the 
circumstances  staled  by  th'e  defendant's  wit- 
nesses, showed  a  defect  id  the  curt,  wliich 
raised  a  presumption   of  ti^ligence  in  the 
owner.     An  appeal  against  his  decision  was 
dismissed  with  coAti.    Teff^ieman  v.  EO/gdafiy 
12  C.  B.  507. 

A  child  three  years  atad  ft  half  old  strayed 
tipoh  a  railway,  and  had  its  leg  cut  off  by  a 
pasring  train :-— Held,  that  in  the  absencie  of 
any  evidence,  to  show  that  the  child  got  there 
tiirough  neglect  or  default  on  the  part  of  the 
vompany,  the  company  was  not  responsible  I 


for  the  injtiry.  Singleton  v.  EcuUm  Coun-' 
ties  RaUway,  7  C.  B.,  N.  S.  287. 

The  pi  lintlff,  going  to  a  doorway  of  a  house 
in  which  the  defendant  had  otfices,  was 
pushed  out  of  the  way  by  his  servant,  who 
was  watching  a  packing-case  belonging  to  his 
master,  and  was  leaning  against  i  he  wall  of 
the  house.  The  plaintiff  fell,  and  the  pack- 
ing-case fell  on  his  foot  and  injured  him. 
There  was  no  evidence  as  to  who  placed  the 
pa  king-case  against  the  wall,  or  what  caused 
Its  fall:— Held,  tiiat  there  was  a  primtl  facie 
case  ag'iinst  the  defendant  to  go  to  the  jury^ 
the  fall  of  the  packing-case  being  somo  evi- 
dence that  it  hail  been  impro|)erly  placed 
against  the  wall.  Bnggs  v.  Vli^er^  4  U.  ^ 
C.  403;  85  L.  J.,  Exch.  163;  14  W.  R.  058; 
14  L.  T.,  N.  8.  412. 

The  defendant  was  possessed  of  a  workshop, 
the.  windows  of  which  overlooked  a  yard,  m 
which  the  plaintiff  was  engaged  in  the  ser- 
vice of  his  employer;  a  ladder  in  the  defend- 
ant's workshop  fell  through  one  of  the  win- 
dows, and  the  fragments  of  the  glass  in 
falling  injured  the  plaintiff's  eye;  the  judge 
directed  a  nonsuit,  on  the  ground  that  there 
was  no  evidence  of  negligence  on  the  de- 
fendant's part: — Held,  tiiat  the  nonsuit  was 
rigiit)  it  not  being  shown  that  the  ladder  was 
under  the  control  oif  the  defendant  or  his 
servants.  Higgs  v.  Maf/nard,  12  Jur.,  N.  S. 
703;  1  H.  &  It.  581;  14  W.  It.  010;  14L.  T., 
N.  8.  332. 

A  (lerson  was  walking  on  a  highway  under 
a  bridge  forming  part  of  a  line  of  railway, 
when  a  brick  fell  from  its  place  in  the  per- 
pendicular pier  of  the  bridge,  and  injured 
him.  He  at  the  time  heaixl  a  noise  as  of  a 
train  passing  above : — Held,  that  these  facts 
were  sutticient  evidence  of  negligence  on  the 
part. of  the  railway  company.  Kearney  v« 
Londc/n^  Brighton  and  South  Coast  liailway 
Company,  40  L.  J.,  Q.  B.  285;  0  L.  R,  Q. 
B.  759;  24  L.  T.,  N.  8.  918;  20  W.  R.  24— 
Exch.  Cham. 

In  an  action  against  a  booking-ofBce 
keeper,  who  takes  in  parcels  to  be  forwarded 
by  carriers,  wher^  the  declaration  alleged 
that  a  parcel  was  delivered  to  D.,  and  that  he 
promised  to  take  care  of  it,  that  it  might  be 
forwarded  to  its  destination,  and  averred 
that  it  was  lost  through  his  negligence,  on 
which  issue  was  joined : — Held,  that  it  was 
not  sUfScient  evidence  of  negligence,  to 
show  that  the  parcel  was  delivered  to  D.  and 
that  it  had  not  reached  its  destination.  OU- 
beH  V.  Dale,  1  N.  &  P.  22;  5  A.  ^  jfi.  548;  2 
H.  ob  W.  863. 

WhAt  krb  qxmiatMi  tdt  tha  faary;  kmd 
dhreciiona  to  Jury  on  queitiohs  of  nagug^noe.] 
— In  an  action  for  damages  done  through 
negligent  driving  of  a  carriage  and  horses  let 
to  hire,  and  driven  by .  the  servants  of  the 
owner,  it  is  a  question  for  the  jury  whether 
the  servants  were  acting  as  the  servants  of 
the  person  hiring  or  of  the  owner.  Brady  v. 
Giles,  1  M.  &  Rob.  494— Abinger. 

Gross  negligence  is  a  question  for  the  jury. 
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Jhtff^.  Budd,  6  Moon,  469;  SB.  A  B.  177. 
8.  P.,  Batwn  v.  Ikmovan,  4  B.  ^b  A.  21. 

In  all  actions  for  negligence,  wbere  there  is 
evidenoe  of  negligence  on  tlie  part  of  the 
plaintiff,  the  proper  qneation  to  be  left  to  the 
}ttry  18,  whether  the  danage  was  occasioned 
entisely  bj  the  negligence  or  improper  con- 
duct of  the  defendant,  or  whether  the  plaintiff 
himself  so  far  contributed  to  the  misfortune 
by  bis  own  negligence  or  want  of  ordinary 
and  common  care  and  caution,  that,  but  for 
such  negligence  or  want  of  ordinary  care  and 
caution  on  his  part,  the  misfortune  would 
not  have  happened.  WaUan  y.  London^ 
Brighton  and  tiautk  Ooa$t  Hailwajf  Campanf^ 
1  H.  A  R  4d4;  14  W.  R  895;  14  L.  T.,  K. 
8.  253. 

In  an  action  fornegli^nce,  it  appeared  that 
the  plaintiff^s  horse  and  cart  were  drawn  up 
opposite  to  his  shop  and'  left  unattended,  and 
that  a  horse  and  vnn  of  the  defendants  were 
drawn  up  two  or  three  feet  in  the  rear  of  the 
cart,  ana  also  left  unattended.  No  person 
actually  saw  the  circumstances  leading  to  the 
accident;  but  it  seemed  that  the  two  yehicles 
had  l>oen  in  collision,  and  the  evidence  was 
conflicting.  The  Judge,  in  summing  up, 
withdrew  from  the  jury  the  question  of  con- 
tributory negligence  on  the  part  of  the  plaint- 
iff:— Held,  that  there  most  be  a  new  trial 
for  misdirection.     lb. 

Where  the  question,  whether  or  not  a  rail- 
way company  has  been  negligent,  depends 
upon  the  nice  diotinction  between  that  which 
is  reasonably  safe  and  that  which  is  not  so,  it 
is  a  question  entirety  of  degree,  and  one  ex- 
clusively and  emphatically  for  the  decision  of 
a  Jury ;  and  where  a  jury,  with  all  the  evi- 
dence before  them,  has  found  a  verdict,  the 
court  will  not  interfere  to  disturb  their  finding 
oy  gran  tins  a  rule  to  set  the  verdict  aside  on 
the  gronna  that  there  was  no  evidence  of 
negligence.  LeUhmann  v.  London^  Brighton 
arS  8(futh  Coast  Baihoay  Company ^  23  L.  T., 
N.  8.  712;  19  W.  R.  IOC— Exch. 

In  an  action  for  negligence  it  is  for  the 
judge  to  say  wheth^  any  facts  have  been 
proved  from  which  a  case  of  negligence  may 
reasonably  be  inferred,  and  then  it  is  for  the 
jury  to  say  whether  from  those  facts  negli- 
gence ought  to  be  inferred;  and  Bridges  v. 
JHorth  London  Railway  Company  (7  L.  R,  H. 
L.  Cas.  213),  does  not  lay  down  any  new  rule 
as  to  what  is  evidence  for  the  jury.  Jackwn 
V.  Metropolitan  Railway  Company ^2Q  W.  R  175 
*-H.  L. ;  reversing  the  judgment  of  the  Court 
of  Appeal,  2  L.  R,  C.  P.  Div.  125;  40  L.  J., 
C.  P.  Div.  870;  25  W.  R  001;  80  L.  T.,  N.  8. 
485 — C.  A. ;  and  the  judgment  of  the  Common 
Pleaa,  10  L.  R.,  C.  P.  40;  44  L.  J.,  C.  P.  83; 
81  L.  T.,  N.  8.  475;  28  W.  R  78. 

4.  Damages. 

MMmarp  of  damagoai  In  generaL] -^In  an 
Action  for  willful  negligence  the  jury  may 
take  into  consideration  the  motives  of  the 
defendant,  and  if  the  negligence  is  accom- 


panied with  a  contempt  of  tlie  plaiaiifffe 
rights  and  conveniences  the  jury  maygife 
exemplary  damages.  EmbUn.  v.  Jtfysn,  0  E. 
A  N.  54;  HO  L.  J.,  £xch.  71.  See  BbB  v. 
MidUmd  BaUway  Company,  9  W.  IL  6Ii;  19 
C.  B.,  N.  8.  287;  80  L.  J.,  C.  P.  27t. 

In  an  action  to  recover  clamng^es  for  the  mp- 
setting  of  a  bar^^e  laden  with  eoeil  beloi^Bg 
to  the  plaintiff,  it  appeared  that  a  small  steaas- 
vessel  belonging  to  the  defendant,  called  the 
Water  Lily,  was  proceeding  down  tlte  nver, 
preceded  by  a  larger  one,  called  the  Pamonm, 
and  that,  in  consequence  of  the  s'well  occa- 
sioned by  one  or  l>oth  of  these  -v^essds^  the 
barge  was  swamped,  and  the  coals  lost.  The 
amount  of  damage  was  about  80^  The  jury 
returned  a  verdict  for  the  plaintiff  far.  dO^ 
assigning,  as  a  reason  for  giving^  that  warn 
only,  that  they  did  not  think  the  Water- 
Lily  to  have  been  tlie  s^ile  cause  of  tJie  acci- 
dent. The  court  refused  to  interfere  with  the 
verdict.  8mith  v.  Dobson,  8  ScoU,  2f.  R 
.880;8M.  &G.  59. 

In  an  action  against  an  owner  of  a  brig  for 
an  injury  done  to  a  sloop  lielonging  to  the 
plaintiff,  the  amount  of  damage  proved  was 
upwards  of  500Z. ;  the  jury  gave  a  verdict  for 
2502.   only,   and  on  being  asked  how   they 
made  up  their  verdict,  replied,  that  in  their 
opinion  there  were  faults  on  br>th  sides: — 
Held,  that,  notwithstanding  this,  the  plaintiff 
was  entitled  to  the  verdict,  as  there  might  he 
faults  in  the  i>laintiff  to  a  certain  extent,  and 
yet  not  t  o  such  an  exten  t  as  to  prevent  his  recov- 
ering.    Raisin  v.  Mitchell,  9  C.  &  P.  613— 
Tindal. 

—  in  actions  for  iojoriaa  to  lands,  hnfldiags 
and  other  property.] — In  order  to  entitle  the 
owner  of  land  to  succeed  in  an  action  agaimt 
a  neighbor  for  excavating  near  his  boundary, 
it  is  necessary  that  appreciable  damage  sliould 
have  been  caused  thereby.  Smith  v.  Tkadkerakf 
1  L.  R,  C.  P.  504;  12  Jur.,  N.  S.  545;  35  L. 
J.,  C.  P.  270;  1  H.  &  R  015;  14  W.  R  832; 
14  L.  T.,  N.  8.  701. 

If  by  negligence  of  A.  in  building  his  hoosa 
adjoining  thnt  of  B.,  the  house  of  B.  is  thrown 
down,  A.  is  liable  only  to  such  sum  in  damages 
as  was  the  value  of  the  old  house,  and  not  ths 
whole  expense  of  building  n  new  one.  £k£m 
V.  Oodsall,  Peak c's  Add.  Cas.  15 — Kenyon. 

In  an  acticm  for  an  injury  to  the  pl.iintiff*s 
premises,  in  consequence  of  the  palling  down 
of  the  defendant's  house  adjoining,  tlie 
plaintiff  may  recover  damages  for  any  injur; 
actually  caused  by  the  negligence  of  the  de> 
fendant,  although  he  has  not  himself  used 
those  precautions  which  it  \vas  his  duty  to 
adopt  against  such  injury.  Walters  v.  Pfetl^ 
M.  &  M.  802— Tentdrden. 

Where  it  is  alleged  and  proved  that  the 
defendant  so  negligently,  unskillfuUy,  and 
improperly  dug  his  own  soil,  that  the  plaint- 
iff's house  was  thereby  injured,  an  actioa 
lies;  and,  although  it  is  shown  that  the  house 
was  infirm,  and  could  at  all  events  have  stood 
only  a  few  months,  still  the  plaintiff  may  re- 
I  cover,   in    proportion    to    the  loss  actually 


NEGLIGENCE,    IV. 


0424 


saSeredy  if  the  jury  finds  that  the  injury  to 
the  house  was  the  cofisccjtience  t>f  the  defend- 
ant's   negligence;   and   m    determining   the 
question     of  negligence,   the  jury  ought  to 
consider    the  stiito  of  the  plaintiff's   house. 
nodd,  V.  Molme,  3  N.  d;  M.  ^79;  1  A.  &E.  493. 
A-   an<i   B.  were  the  owners  of  adjoining 
lancis,  and  the  house  of  A.  had  for  more  than 
t^wenty  years  been  supported  by  the  adjoining 
land  of   Cy  who  dug  a  foundiition  for  some 
intendlcci   buildings  so  near  the  house  of  A. 
tliat   it    fell:— Held,  that  if  A.'s  house  had 
been  so  supported  and  both  parties  knew  it, 
the  plaintiff  iiad  aright  to  such  support  as  an 
casement,  and  that  the  defendant  could  not 
withdraw  that  support  without  being  liable 
in  damages  for  any  injury  that  the  plaintiff 
miglit  sustain  thereby,  which  damages  should 
be  such  as  to  put  the  plain  tiff  Hn  the  same 
state   in   which  he  was  before;  but  the  jury 
ought  not  to  give  him  a  new  house  for  un  old 
one.      Ums  V.  Tfwmborough^  2  C.  &  K.  250— 
Parke, 

In  an  action  for  negligent  driving,  whereby 
the  plaint!  ff^s  horse  was  injured,  it  appeared 
that   the  horse  was  sent  to  a  farrier^s  for  six 
^eeks   for  the  purpose  of  being  cured,  and 
that  at  the  end  of  that  time  it  was  ascertained 
that  the  horse  was  permanently  damaged  to 
the    extent  of  20/, :— Held,  that  the  proper 
measure  of  damages  was  the  keep  of  the  horse 
at  the  farrier^s,  the  amount  of   the  farrier's 
hill,  and  the  difference  between  the  value  of 
the  horse  at  the  time  of  the  accident  and  at 
the  end  of  the  six  weeks;  but  that  the  plaint- 
iff ought  not  to  be  allowed  also  for  the  hire 
of  another  horse  during  the  six  weeks.    Hughes 
y.  Quentin,  8  C.  &  P.  703— Abinger. 

The  defendant  made  a  profit  by  collecting 
messages,  and  transmitting  them  by  telegraph 
to  America.  He  received  a  message  from 
the  plaintiff  for  transmission  to  their  corre- 
spondent at  New  York,  containing  an  order 
for  goods,  but  the  message  was  in  cipher, 
wholly  unintelligible  to  any  but  the  plaintiff 
and  his  correspondent  at  New  York.  Through 
the  defendant's  negligence  the  message  was 
not  sent,  and  the  plaintiff  thereby  lost  protits 
which  he  would  have  made  had  the  order 
been  executed: — Held,  in  an  action  for  such 
negligence,  that  the  plaintiff  could  not 
recover  more  than  nominal  damages.  Sanders 
.V.  Stmrt,  45  L.  J.,  C.  P.  Div,  682;  1  L.  R., 
C.  P.  Div.  826;  24  W.  R.  949;  86  L.  T.,  N. 
8.  870. 

—  in  actions  for  personal  injuries.] — A. 
effected  with  a  railway  assurance  company  a 
contract,  which  stated  that  he  was  thereby 
assured  by  the  company  in  1,0002.,  to  be  pay- 
able to  bis  legal  representatives  in  the  event 
of  death  happening  to  the  assured  from  rail- 
way accident  while  traveling  in  any  class 
carriage  on  any  line  of  railway  in  Great 
Britain  or  Ireland,  or  a  proportionate  part  of 
the  1,000Z.  to  be  paid  to  the  assured  himself 
in  the  event  of  his  sustaining  any  personal 
injury  by  reaion  of  such  accident.  The 
assured  was  traveling  in  a  railway  carriage, 


and  on  the  arrival  of  the  lirain  at  a  station, 
and  after  it  had  stopped,  he,  in  stepping  out 
of  the  carriage,  without  any  negligence  on  his 
part,  slipped  off  the  iron  step,  whereby  he 
sustained  an  injury: — Held,  that  this  was  a 
railway  accident,  and  that  the  damages  could 
not  be  estimated  by  the  proportion  which  the 
injury  bore  to  the  amount  playable  on  loss  of 
life.  Theobald  v.  liailtoap  Passengers  Assur- 
ance Company^  10  Exch.  45;  2  0.  L.  R.  1034; 
18  Jur.  583;  28  L.  J.,  Exch.  249. 

Held,  also,  that  the  assured  was  entitled  to 
recover  damages  for  the  expenses  and  suffer- 
ing occasioned  by  the  injury,  but  not  for  loss 
of  time  or  loss  of  profit.     lb. 

In  an  action  for  a  personal  injury  arising 
from  indisputable  negligence,  the  injury  being 
])ermanent,  and  recovery  apparently  hopeless, 
the  court  will  not  reduce  the  damages  if  the 
judge  is  not  dissatisfied  with  the  verdict. 
Britton  v.  South  Wales  liailway  Company^  27 
L.  J.,  Exch.  855. 

In  an  action  for  injuring  the  plain tiff^s  ap- 
prentice, whereby  he  was  disabled  from 
serving,  the  jury  may  give  damages  for  the 
loss  of  service,  not  only  before  action  brought, 
but  afterwards  down  to  the  time  when,  as 
it  appears  in  evidence,  the  disability  may  be 
expected  to  cease.  HodsoU  v.  StallebrasSy  11 
A.  &  E.  801 ;  8  P.  &  D.  200;  9  0.  &  P.  63; 
8  D.  P.  C.  482. 

A  declaration,  stating  the  apprentice  to 
have  been  permanently  crippled,  is  supported 
by  evidence  that  the  injured  party  is  still 
disabled,  and  likely  to  remain  so,  but  with 
care  will  be  restored  in  time.     lb. 

Although  a  plaintiff,  through  the  negli- 
gence of  the  di'fendant,  le  disabled  for  life 
from  pcrioi-ming  the  duties  of  the  office  to 
which  he  has  been  accustomed,  yet  the 
measure  of  his  damages  is  by  no  means  to  be 
taken  from  the  amount  of  an  annuity  which 
would  replace  the  annual  salary  of  the 
plaintiff;  for  non  constat  that  he  would  have 
retained  his  situation  for  life.  Hapsan  v. 
Cuhitt,  Car.  &  M.  04— Abinger. 

When  a  jury  is  called  upon  to  assess  dam- 
ages for  personal  injuries  occasioned  by  negli- 
gence, they  should  take  into  consideration 
two  matters — ^first,  the  pecuniary  l<iss  occa- 
sioned by  the  accident;  and  secondly,  the 
injury  the  party  sustains  in  his  person,  or  in 
his  physical  capacity  of  enjoying  life;  and,  as 
regards'  the  first,  *  they  should  take  into 
account,  not  only  his  present  loss,  but  hi« 
incapacity  to  earn  a  future  improved  income. 
Fair  v.  London  and  North  Western  Railway 
Company,  21  L.  T.,  N.  8.  826;  18  W.  R.  66— 
Q.  B. 

In  an  action  for  injuries  caused  by  the 
negligence  of  a  railway  company,  a  sum  re- 
ceived by  the  plaintiff  on  an  accident  insur- 
ance policy  cannot  be  taken  into  account  in 
reduction  of  damages.  Bradburn  v.  Oreat 
Western  Railway  Uompany^  10  L.  R.,  Exch. 
1;  44  L.  J.,  Exch.  9;  81  L.  T.,  N.  8.  464;  23 
W.  R.  48. 

In  an  aetion  by  an  infant  for  a  uersonal  in- 
jury, he  cannot  recover  for  exponaitureB  paid 
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by  his  pnrents  for  his  cure.    CMlint  v.  lyftwre^ 
1  F.  &  F.  4»6— Coleridire. 

In  tin  action  by  a  child  to  recover  dunmgos 
for  injuries  purely  |)ci-w>iiiil,  wliore  the  jury 
a>s  8<(C'I  the  damaoea,  presumably  on  the 
gniuQti  tliat  tlie  child  would  never  be  capable 
of  i'arniti!<  his  own  living,  the  court  n'f used  to 
prnuit  a  uevv  triil  on  account  of  the  death  of 
the  cliilil  after  verdict  given  and  lieforc  ju(l<(- 
ment  signed.  Kramer  v.  Waymark^  4  H.  & 
C.  427;  I  L.  R.,  Bxch.  241;  13  Jur.,  N.  8. 
30r»;  a.7  L.  J.,  Exch.  148;  14  W.  R.  650;  14 
L.  T..  N.  8.  868. 

As  to  damages  recoverable  in  actions  for 
cauHJng  death  by  uegligeuce,— Hiee  this  title, 

V  •  J    4. 

y.  Actions  for  CAUsmo  Dbath  bt  Neg- 

LIOBMCB. 

1.    VHkiai  maintainable;    Nature   of  Action; 

and  Juri§dietion, 

SUttttes.]— [The  9  A  10  Vi<t.  c.  93  (com- 
monly called  I^ord  Campl>eirs  Acr),  afu.*r 
reciting  Ihat  no  action  at  law  i$  now  mnin- 
lainaMc  against  a  person  who  by  his  teroiig- 
ful  act^  neglect^  or  default  may  have  caused  the 
death  of  another  person,  and  it  is  oftentimes 
right  and  expedient  that  the  ttrongdoer  in  siie/i 
case  skonld  be  answerable  in  danuigcs  for  the 
i'^O^'^if  ^  caused  by  him^  enacts,  that  whejuto- 
eter  the  death  of  a  person  shall  be  cttuned  by 
wrongful  act,  neglect^  or  default,  and  the  act, 
neglect,  or  default  is  such  as  would  {if  death 
had  iwt  ensued)  liave  entitled  the  parta  injured 
to  maintain  an  action  ftnd  rec^wer  damages  in 
respect  thereof,  then  and  in  every  stteh  case  tlie 
person  who  would  have  been  liable  if  death  liad 
not  ensued  sfiall  be  liable  to  an  action  for 
damages,  notwithstanding  the  dectth  of  the  mr- 
won  injured,  and  although  the  death  s/ioU  have 
been  caused  under  such  cireumstanees  as  amount 
in  law  tofelmy. 

By  8.  2,  every  each  action  $haU  he  for  the 
benefit  of  the  wij>,  kusband,  parent,  and  c/iild 
of  the  person  whose  death  shall  have  been  so 
caused,  and  shall  be  brought  by  and  in  the 
name  of  the  etseeutor  or  administrtUar  of  the 
person  deceased  ; 

And  in  eoery  suck  action  Vie  jury  may  gi^e 
$ueh  damages  as  they  may  t/iini  proportioned 
to  the  injury  resulting  frt/m  such  death  ;  to  the 
parties  respectively  for  whom  and  for  whose 
benefit  suc/i  action  shall  be  brought ; 

And  the  amounst  so  recovered,  after  deducting 

the  costs  not  recovered  from  the  d^endant,  shxdl 

be  divided  among  tlie  btfore-mentioned  parties 

in  such  shares  as  the  jury  by  their  verdict  shaU 

find  and  direct. 

By  8.  Z,  provided  always,  that  not  more  than 
ow  action  shall  be  for  and  in  respect  of  the  sAme 
subject-matter  of  complaint^  and  that  every  sudi 
action  shall  be  commenced  within  twelve  calen- 
dar months  after  the  death  <tf  nu^  deeeaeed 
person. 

By  9.  4,  in  every  sueli  action  the  plaintiff  on 
the  record  shall  be  required,  together  wUJi  Vie 
declaration^   to  deliver  to  the  di^cndant  or  his 


attorn^  a  full  particular  of  i^  person  et 
pereons  for  whom  and  on  tcAoae  hekalf  «el 
action  s/iall  be  brought,  and  of  the  nmlure  ef  tie 
claim  in  respect  of  which  damagea  ohall  be  sou^ 
to  be  recovered. 

By  8.  6,  Vie  f  Mowing  words  euid  cx^vutiont 
are  inten^led  to  have  the  meaning  ktrd^  as- 
signed to  Viem  respectively,  mfar  as  suck  iflfwn 
ii*j7*  are  not  etdi^led  by  t/ie  coni^JCt  or  iy  tis 
nature  of  the  subject-matter;  tJusl  is  to  sag^ 
words  denoting  the  singular  nutssAcr  are  is  is 
understood  to  apply  alto  to  a  plseraiit^  of  pcr- 
sonis  or  things;  and  words  desiftiM^  the  mas- 
culine gender  are  to  be  u**dcrsloud  to  afplg  sies 
to  pt^sons  of  Vie  feminine  gender  /  md  tks 
word  person  to  bodies  politic  ami  eorpermts^  sad 
parent  shall  include  father  and  smaiMer^  sad 
grandfather  and  grandmotliery  and.  stcf^mtkir 
and  iiepfnother;  and  the  word  child  shall  imebsde 
son  and  daughter,  and  grandson  eEJul  grand 
dauglUer,  and  stepson  and  depdaag'iter. 

By  27  &  28  Vi(  t.  c.  95,  s.  1,  t/  arul  so  ^te% 
as  it  sImU  tiappen  at  any  time  or  tiuscs  i»  any 
of  the  cases  intendetl  and  provided  for  6g  tie  9 
dt-  IG  Vict,  c,  93,  that  there  shall  be  no  &eestsr 
or  administrator  of  the  person  deceased^  or^  there 
being  such  executor  or  administrator^  no  ssik 
action  as  in  the  saii  act  mentioned  fiteill,  stithin 
siJc  calendar  months  after  Vu  death  of  such  de- 
ceased j>eri*on  as  therein  mentioned^  hose 
brought  by  and  in  the  name  of  his  or  her 
utor  or  administrator^  Vien  and  in  eserj 
case  sticfi  action  may  be  brought  by  and  in  the 
name  or  names  of  all  or  any  of  the  persons  (jT 
fnore  t/yin  one)  for  whose  benefit  euck  actios 
would  have  been  \f  it  had  been  brought  ^  and 
in  the  name  tf  sucli  executor  or  administrator; 
and  every  action  so  to  be  brought  e'tall  be  jor 
the  Ocu^  of  the  same  person  or  persons^  and 
shall  be  subject  to  the  same  reguUstiont  and  pro- 
cedure, as  nearly  as  may  be^  ae  if  it  wen 
brought  fty  and  in  the  name  of  tuck  exseulor  er 
administrator. 

By  8.  2,  it  shall  be  vufficieni,  if  the  defhsdast 
is  advised  to  pay  money  into  court^  that  he  peg 
it  as  a  eomffensation  in  one  turn  to  tdl  persons 
entitled  under  the  said  act  fir  hi:  wrongful  wt, 
neglect  or  default,  without  specifying  the  shares 
into  which  it  is  to  he  divided  by  the  jury;  and 
if  the  said  sum  be  not  accepted,  and  an  iseue  is 
tiken  by  the  pldintiff  at  to  its  sufftcte/tcy,  and 
the  jury  shaU  think  the  same  sufficient^  Vie  de- 
fendant shaU  be  entUUd  td  the  verdict  itpon  tk^ 
issu^.\ 


Nature  and  form  of  the  actioii }  and 
maintainable,  generally.]— I1ie  9  ife  10  Vict 
c.  93,  gives  fin  actioki  to  thb  *rc))n*si^i)t&lire  of 
a  persou  killed  by  negligviri'^  i>nly  When, 
hna  ))e  'suk'vived,  h)e  himself  at  common  law 
could  have  tnaititaltted  ati  action  against  the 
person  guilty  of  the  negligence.  Senior  t, 
irari,  U  JTur.,  ^,  8. 172;  28  L.  J.,  Q.  B.  139; 
7  W.  h,  201 ;  i  3E1.  ft  El.  88.5. 

1* hercf(»rc,  where  a  miner  was  kille<l  by  the 
neglect  of  a  rule  faiade  under  18  &  19  Vict  a 
108,  for  testing  the  sufficiency  of  the  rope  by 
which  the  miners  were  let  down  the  shaft  into 
the  mine,  whieh  neglect^  being  taowa  by  iiie 


NEGLiaENCB,    V. 


M88 


o^ncr  <\t  tho  inine,  Wtould  have  •rendered  him 

lis&l>le^  tliou<^h  tho  denth  was  chiefly  caused 

l>y  X\\e  negligence  of  a  fellow-servant: — Held, 

that  tlic  deceiiscd  having  known  of  the  rul« 

for  testing  the  rope,  and  of  the  violation  of 

it,  fittU    having  been  warned  to  examine  the 

rope,     tui  action  could    not    be    maintained 

Mf^aiUis^  the  owiiar  of  the  mine  for  compensa- 

tk>a.       /6. 

A.    master  build«r,   having   contracted    to 

lyuild    a  certain  building,  employed  A.  as  a 

l>rieklaycr.       Tho    scaffolding    was    erected 

««»i<ler  the  auperintendonce  of  the  master^s 

foreman,  Ite  not  being  present,  and  was  con- 

tttrticied  by  mien  in  his  employ,  who  used  an 

i&Btfiound  l<*dger  pole,  in  Cf>n8equenoe  of  which 

t^lie  scaffold  broke  while  A.  was  at  work  upon 

it«   and  he  was  thrown  to  the  ground  and 

killed.     Tlie  unsoundness  of  the  pole  ha<l 

been  previously  pointed  out  to  the  foreman: 

— Held,  that  no  action  could  be  mtiinttiined 

against   the  master  builder,  there  being  no 

evidence  that  the  foreman  was  an  improper 

person  to  employ  for  that  purpose.     JVigmare 

V.  Jfip.  6  £xc1k  854;   14  Jur.  837;   19  L.  J., 

Bxch.  390. 

An  action  on  the  above  statute  can  only  be 
maintaini-d  where  the  deceased  could  have 
maintained  the  action  if  alive;  therefore,  if 
in  an  action  where  tho  death  is  nlleged  to 
have  iMfen  caused  by  the  negligence  of  the 
defendant's  servants,  it  is  shown  that  the 
deceased,  by  his  own  negligence  or  careless- 
ness, contributed  to  the  accident,  the  defend- 
ant would  be  entitled  to  a  verdict.  Tucker  v. 
Chaplin,  3  C.  &  K.  730— Denmaii. 

The  9  &  10  Vict.  c.  03,  gives  to  the 
personal  representative  of  the  person  killed 
by  the  wrongful  act,  neglect,  or  default  of 
another,  not  an  independent  cause  of  action, 
but  a  right  of  action,  when  there  was  a  sub- 
aisting  cause  of  action  at  the  time  of  the 
death.  Bead  v.  Oreat  Eastern  Railway  Gem- 
pany,  0  B.  &  S.  714;  37  L.  J.,  Q-  ^'  37^* 

To  a  declaration  on  that  statute,  accord 
and  satisfaction  with  the  deceased  in  his  life- 
time is  a  good  plea.     Ih, 

When  a  passenger  on  a  railway  was  injured 
by  an  nccident,  and  after  an  interval  died  in 
consequence:— Held,  that  his  executrix  might 
recover,  in  an  action  for  breach  of  contract 
against  the  company,  tlie  dumage  to  his 
personal  estate  arising  in  his  lifetime  from 
medical  expenses  and  loss  occasioned  by  Iiis 
inability  to  attend  to  business.  Bradshaw  v, 
Lancashire  awl  Yorkshire  Baiksay  Cempany, 
10  L.  R.,  C.  P.  189;  44  L.  J.,  0.  P.  148;  31 
L.  T..  N.  8.  847. 

Jorisdiction.] — ^The  provisions  of  the  act 
extend  to  a  case  where  the  person  in  respect 
of  whose  death  damages  ot-e  sought  to  be 
rcfOvercd  was  an  alien,  and  was  at  the  time 
of  the  wrongful  act,  neglect,  or  default 
which  caused  his  death  on  board  a  foreign 
▼easel  on  the  high  seas.  The  Explorer,  3  Ii. 
R,  Adm.  280;  40  L.  J.,  Adni.  41. 

In  an  action  under  0  ^  10  Vict.  c.  93,  and 
S7  A  88  Vict.  c.  95,  where  *the  death  of  a 
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person  occurred  in  the  course  of  his  em- 
ployment on  board  a  steamer  belonging  to  a 
railway  company,  during  the  passage  from 
Milford  to  Waterford,  it  was  alleged  that  the 
boiler  explosion,  which  occasioned  the  acci- 
dent, was  caused  by  the  corrosion  of  part  of 
the  machinery,  and  that  the  process  of  corro- 
sion extended. over  a  perioa  during  which 
the  steamer  had  been  several  times  in  Ireland : 
— Held,  that  no  part  of  the  cause  of  action 
was  shown  to  have  arisen  within  the  jui*is- 
diclion  of  the  Irish  court.  WaUh  v.  Grea$ 
Western  BaUtcay  Company,  0  Ir.  R,  C.  L. 
532— Exch. 

Bfiaot  oi  rocoraiy  as  bar  or  estoppel  to 
•nlMMquant  actions.] — The  widow  and  ad- 
minietmtrix  of  a  man  who  was  alleged  to 
have  died  in  consequence  of  a  railway  acci- 
dent, brought  an  action  against  the  niilwaj 
company  for  the  l)enefit  of  herself  and  his 
children,  and  recovered  damages.  She  aftcr- 
W3irds  brought  another  action,  suing  again 
as  administratrix,  for  the  benefit  of  the  estate, 
to  recover  costs  of  medical  attendance  during 
his  lifetime.  The  com{>any  having  raised 
again  certain  issues  which  had  been  deter- 
mined agiunst  them  in  the  former  action,  she 
replied  that  they  were  estopped  from  ad 
doing: — Held,  that  they  were  not  estopped, 
as  the  two  actions  were  not  brought  by  her 
in  th^  samo  right,  the  action,  under  Lord 
Campbells  Act  being  a  statutory  action  in 
which  she  sued  as  trustee  for  a  specilic  class 
of  fiersons,  and  therefore  not  brought  in  the 
same  right  as  an  ordinary  action  by  an 
administratrix.  Leggoit  v.  OreU  Northern 
Bniltoay  Company,  45  L.  J.,  Q,  B.  Div.  557; 
24  W.  K.  784;  1  L.  li.,  Q.  B.  Div.  599;  85 
L.  T.,  N.  S.  334. 

A  judgment  recovered  by  a  widow,  as  an 
administratrix  of  her  husband,  for  damages 
for  his  death,  throi^h  the  negligence  or 
breach  of  duty  of  the  defendant,  is  no  bar 
to  a  subsequent  action  by  her  as  administra- 
trix of  her  husband,  to  recover  damages  for 
injuries  arising  from  the  same  cause  to  his 
personal  property.  BameU  v.  Lueas,  6  Ir.  R., 
C.  L.  247— Exch.  Cham. ;  aftirming  R  C,  6 
Ir.  R.,  C.  L.  140-C.  P. 

A  plaint  by  an  administratrix  to  recover 
damages  for  injuries  to  personal  chattels  of 
the  intestate,  is  sustained  by  proof  of  injurieM 
to  machinery  firmly  attached*  by  bolts  and 
LCiews,  to  tho  walls  and  flootn  of  a  building 
held  by  tl)e  intestate  as  a  tenant  from  year  to 
year,  and  in  the  nature  of  tnide  fixtures  re- 
movable as  l)etwe6a  landlord -aad  tenant.   /^. 

2.  Parties. 

Who  Mitltlad  to  fluoi  infoneral.] — In  order 
to  maintain  an  action  under  9  &  10  Vict  c 
93,  Lord  Campbeirs  Act,  the- persons  upon 
whoso  behalf  rt  is  brought  must  prove  that 
during  the  lifetime  of  tho  deceased  a  pecuniary 
advantage  accrued  to  them  owing  to  their 
relationship  with  him;  they  are  not  entitled 
to  compensation  under  that  statute,  At  the 
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aUomsif  a  fuU  (^ 


permfM  for   toAf  "^ 
action  tJiaU  6%  <^  %^ 
claim  in  r€t§  %^%y 
to  be  recot^t.  ^  a  .  ^ 


by  his  parents  for  Itis  cure.    CoUint  v.  Irfews^ 
1  F.  &  F.  4;}6— Coleridire. 

In  an  action  by  a  child  to  recover  daniHges 
for  injuries  purely  iiersomil,  where  the  jury 
axs  8sc<l  the  damasres,  presumably  on  the 
groun<i  that  tlie  child  would  never  beca|iable 
of  earniti<<  his  own  living,  the  court  refused  to 
^nmt  a  new  tritl  on  account  of  the  death  of 
the  ohiltl  after  verdict  given  and  before  judg- 
ment signed.  Kramer  v.  Way  mark,  4  II.  & 
C.  427;  1  L.  R..  Exch.  241;  Id  Jur.,  N.  8 
SO.");  a3  L.  J.,  Exch.  148;  14  W.  R  650;  14 
L.  T.,  N.  8.  368. 

As  to  damages  recoverable  in  actions  ioi^^^%  1^%H>   ^ 
using  death  by  negligence, — eee  this  tit!  \JK%  <  *  ^  ^ 


■^ 


•i£*-» 


^ 


;  V 


causi 
v.,  4. 


4    ^ 


It 


y.  Actions  for  CAtrsnro  Dbath 

LIOBMCK. 


1.    When  maintainable;    Katnt^   of 

and  Juriidiction. 

SUttxtM.]— [The  9  <&  10 
monly  called  Lord    Campl)ell 
reciting  that  no  action  at 
tainable  againtt  a  pereon  whc 
ful  act^  negUcty  or  default  ma 
death  of  another  person,  am 
right  and  expedient  that  the   ^  * 
COM  ihouUl  be  answerable    <  i ''  - 
injartf  eo  caused  by  him»  i 
eter  the  death  of  a  pen  -  .  * 
torongM  act,  neglect^  o^  :    J  * 
negi^^  or  defaiUl  is   .   > 
had  not  ensued)  fiave     ^ » 
to  maintain  an  aetio  ' 
respect  tfiereqf^  then  , ' 
person  teho  would    < 
not   ensued    sfiai/' 
damages^  notwit^ 


f-Mn 

•■.tv',; 


V  "S 


\ 


« 


xr-  .       •  l*l#  \%  ► '                             ^  *^^  death  did  aot 

..      ^  ^*4^  *  ai.  *'                            ^"^  ^^  action  to  his 

T    *-  ^  (  ^^  ^   '      !i  ^^^  eastern  RaUway  Cem^ 

WM  ,  jl  4  ^  t  ^  f  •  .  si.  B.  5.>5;  16  W.  R  1040;  16 

^'>  *  '^  V'  >  tiy  sued  as  widow  of  K.    The  deckra- 

'      ■  '.  ^  >  ^  •  stated  that  K.  in  his  lifetime  was  law- 

"*     \%  .ally  in  and  u|K)n  a  railway  station  at  W., 


.  by 
brick- 
lie  wai^s 
, '  j^reat  araist- 

/  a  bricklayer; 
oe  from  the  de- 
ae  contracts  which 
18  son^s  lifetime: — 
suffered  a  i>ecuuiary 


tan  injured,  am       -^^  ®"V**^'i?  J""*  ^^r*"*? 

been  ca^ised  «i»     .*^t-  c.  98    ,^y*««  v  -Ycw-a 

in  iatd  to  fele    ,  Company,  44  L.  J.,  C.  P.  191 ; 

hys   i       S.  18»;  a»  W.   R.  478.     But 

benefit  oft  >*^J-  :^^^?^  i  ^'  *  ^' 
of  the  pr  jITfi.  «30;  d9  L,  J.,  Exch.  25. 

caused^  ■  J  ffld  wife.]— A.,  being  possessed 
namA  ^vOtinffona  public  footway,  in  the 
person  /^iliiildmg  a  house  on  such  land  ex- 
A0  v^  area,  which  by  the  negligence  of 
eueik  Jr^  people  was  left  unfenced«  so  that 
to  1  ^^  was    lawfully  passing    along   tl)e 

r;  ^  night   being   dark,    without    any 
«4^ce  or  default  of  her  own,  fell  into 
/^  and  was  killed :— Held,  that  A.  was 
^  to  an  action  by  her  liusband,  as  admin- 
^or,  for  the  benefit  of  himself  and  B.'8 
'Et  children.     Barnes  v.   Ward,  9  C.  B. 


572  C.  &  E.  661;  14  Jur.  884;  19  L.  J.,  C. 


f 


195. 


jUi  to  parties  to  actions  for  negligence, 
|0iierally,~-0ee  thia  title,  IV.,  1. 


8. 

lOMdaration.]— In  an  action  by  the  repre- 
sentatives of  a  deceased  party,  the  declaration 
need  not  negative  the  existence  of  any  reUr 


The  deckra- 
stated  that  K.  in  his  lifetime  was  law- 
ally  in  and  u|K)n  a  railway  station  at  W., 
and  was  there  employed  in  unloading,  and  as 
servant  of  the  consigneos,  stone  from  a  truck 
iu  which  it  luid  been  conveyed  to  W.  by  tJw 
company,  as  carriers  for  the  consignees  for 
reward  to  the  compmy,  and  was  unloading  it 
by   means  and   by  the  use  of  a  crane  with 
tackle  connected  therewith,  by  tlie  company 
provided,  as  such  carriers  for  the  use  of  such 
consignees,  and  their  scrvanta  working  the 
same  10  unloading  the  stone  for  reward  to  the 
company;  yet  thccnme  and  tackle  connected 
therewith  were,  through  the  negligence  of 
the  company,  in  such  b:id  order  and  so  badly 
adjusted,  and  kept    adjusted,*  tliat  K.«  ia 
using  the  same,t  become    and   was  greatly 
wounded  and  injured,  and  by  reason  of  the 
wounds  and  injuries  thereby  occasioned  to 
him,  he  afterwards  and   within  twelve  calen- 
dar montlia  next  Ix'fore  this sulc  died;— Held, 
that    on    the    words    "that  the  same  wera 
dangerous  to  tiiose  who  used  them,"  being 
added  after*,  and  the  words  ^*  by  ri'sson  of 
the  crane  and  tackle  being  in  such  bad  order 
and  so  badly  adjusted,  and  kept  adjusted  as 
aforesaid,^' afterf,  being  added,  the  dedaratioo 
was  good.     King  v.  GreaJt    l^^eirf^rA  MsLilmey 
Company,  24  L.  T.,  N.  S.  583— C.  P. 

The  omission,  in  an  action  under  9  A  16 
Vict.  c.  98,  to  furnish  particulars  with  the 
plaint,  is  ground  for  aettmg  aside  the  service 
of  the  writ,  but  not  for  aettiajj^  aside  the  writ 
itself.  JlPOdie  v.  Quinnm,  9  Ir.  R.,  C.  L  516 
— ^Exch. 

Plana.]— In  an  action  against  eagiaeeai  for 
so  negligently  constructing  and  erecting  a 
machine  that  it  exploded,  and  killed  thi 
husband  of  the  plaintiff,  they  pkuded,  that 
nt  the  time  of  the  accident  tiie  machine  was 
unfit  forcoae,  by  reason  of  the  dampoeig  of 


NEGLIGENCE,    V. 


9489 


'»«/•• 


or 


•h 


vhich   it  was  set;  that 

deceased,  and  cautioned 

id  tliat  by  reason  of  the 

ne  exploded: — Held,  that 

present  a  confession   nnd 

^holo  cause  of  action,  but 

•ra verse  of  a  part  only,  and 

^kikin  v,  Br<ywn,  8  C.  B.  92; 

8  L.  J.,  C.  P,  844. 

3n  alleging  that  by  reason  of 

>f  the  defendant's  servant  the 

hter  and  servant  was  killed, 

damages   for  loss  of  services, 

burial    expenses    paid   by  the 

defendant  pleaded,  first,    that 

and  servant  was  killed  on  the 

aot  complained  of,  so  that  the 

not,  and  could  not,  sustain  dam- 

himtOBue;  and,  secondly,  that 

xiplained  of  was  a  felonious  act  on 

i  the  defendant's  servant,  and  that 

it  had  not,  before  the  action  had, 

d^  committed  or  prosecuted  in  any 

^*spect  of  the  same: — Held,  that  the 

plea  afforded  no  answer  to  the  dec- 

^        ;   and    held    by    Kelly,   0.   B.,   and 

,         B.,  that  the  first  plea  a^orded  a  good 

-,  on  the  ground  that,  apart  from  9  & 

tt.  c.  93,  no  civil  action  is  maiutninnblc 

t    a    ])erson  who    has    by  negligence 

.  the  death  of  another.     But  by  Bram- 

B.,  that    the   first    plea    afforded    no 

y  and  thttt  the  action  was  maintainable. 

t  y.    QiOett^  42  L.  J.,  Exch.  53;  8  L. 

<=  !h.  88;  21   W.  R.  409;  28  L.  T.,  N. 

'  pleading  in  actions  for  negligence, 

, '   y,— 8<--e  this  title,  IV.,  2. 
<**  * 

#^  ''  Damages  ;  and  Tiow  apportioned, 

^  ^  ?.    daniageB    recoverable  j     and    how 

•*      •  ^\  generally.] — In  an  action  founded 

'^     '  ft  10  Vict.  c.  93,  by  the  wife,  hus- 

'ent  or  child  of  a  person  killed  by 

^  -         .  c^,  the  jury,  in  estimating  the  dam- 

lot  take  into  consideration  mental 

0  or  loss  of  society,  but  must  give 
'               Jon  for  pecuniary  loss  only.    Blake 

^    I  Railway  Company y  18  Q.  B.  93; 
,e  i;  21  L.  J.,  Q.  B.  233. 

and  the  injury  sustained    by  the 

^     death  of  a  relative  must,  in  order 

'  3en8ated  by  a  jury,  be  of  a  pccu- 

3ter,  and  the  jury  cannot  give  dam- 

*        iction.     In  Scotland  the  jury  ad- 

solatinm  for  injured   feelings. 

«   Wallace,  1  Macq.  H.  L.  Cas.  748. 

P  ^  are  not  to  be  est!  mated  accord- 

'*        "'      due  of  the  deceased's  life,  calcu- 

uity  tables,  but  the  jury  should 

ey  consider  a  fair  compensation. 

South  Baiter n  Railway  Company , 

-Parke, 

1  /  r  question  for  the  jury  in  such 
*       her  the  circumstanced  are  such 

^ ^.  deceased,  instead  of  meeting  his 
\Vk  only  wounded  in  consequence 
;t  of  the  defendant,  he  would 
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have  been  entitled  to  damages  for  the  injury. 

Damage  of  a  pecuniary  nature  must  be 
shown;  but  the  damages  are  not  to  be  given 
merely  in  reference  to  the  loss  of  a  legal 
right;  they  should  be  calculated  inrefcreuce 
to  a  reasonable  expectation  of  pecuniary 
benefit,  as  of  right  or  otherwise,  from  the 
continuance  of  the  life  of  the  deceased. 
Franklin  v.  South  Eastern  Railway  Company^ 
8  H.  &N.  211;  4  Jur.,  N.  8.  505. 

In  au  action  by  a  father  for  the  death  of 
his  son,  the  father  was  an  old  man,  getting 
ir.firm,  who  lived  in  the  lodge  of  an  hospital, 
and  was  employed  to  carry  coals  round  the 
wards,  for  which  he  was  paid  8«.  i^d,  a  week 
— whether  ■  under  a  contract  or  by  way  of 
gratuity  did  not  appear.  The  son  was  a 
young  man,  earning  good  wages,  who  did 
not  live  with  his  father,  but  was  in  the  habit 
of  gratuitously  assisting  him  by  carrying  th^ 
coals  round  the  wards  for  him;  but  the 
father,  not  being  in  need,  was  not  supported 
by  him  in  any  other  way: — Held,  that  the 
father  had  such  reasonable  expectation  of 
pecuniaiy  benefit  from  the  continuance  of  his 
son's  life  as  would  enable  him  to  maintain 
the  action.  But  the  jury  having  found  a 
verdict  for  him  with  752.  damages: — Held, 
excessive.     1  h. 

Legal  liability  alone  is  not  the  test  of  injury 
in  respect  of  which  damages  may  be  recovered; 
but  the  reasonable  expectation  of  pecuniary 
advant'ige  by  the  relation  remaining  alive, 
may  be  taken  into  account  by  the  jury ;  and 
damages  may  be  given  in  respect  of  that  ex;- 
pectacion  being  disappointed,  and  the  prob- 
able i>ecuniary  loss  thereby  occasioned. 
Dalton  V.  South  Eattem  Railway  Company,  4 
C.  B.,  N.  8.  296;  4  Jur.,  N.  8.  711;  27  L.  J., 
C.  P.  227. 

But  compensation  for  the  funeral  expenses 
or  for  family  mourning  is  not  recoverable.    /&. 

Actual  damage  must  liave  accrued  from  the 
death  of  the  deceased.  Proof  of  the  death 
and  of  relationship  of  the  parties  does  ni/t 
give  a  right  to  nominal  damages.  Duckworth 
V.  Johnson,  411.  <&  N*.  053;  5  Jur.,  N.  8.  030; 
29  L.  J.,  ai)xch.  25. 

In  an  action  by  a  father  for  injury  resulting 
from  the  death  of  his  son,  it  appeared  that 
the  father  was  a  working  mason,  aud  that  the 
son  was  a  boy  of  fourteen,  who  had  earned 
four  shillino;s  a  week  for  about  a  year  or  two, 
but  at  the  time  of  his  death  w:is  without  em* 
ploymenc.  There  Wiis  no  evidence  of  the  cost 
of  l>Oiuxling  and  clothing  the  boy.  The  judge 
having  left  it  to  the  jury,  to  say  whether  the 
father  iiad  sustained  any  pecuniary  loss  by  the 
death  of  his  son,  the  jury  found  a  verdict 
with  502.  damages: — Held*  that  as  there  was 
evidence  for  the  jury,  the  father  was  entitled 
to  retain  the  verdict  for  the  amount.  Ih, 
But  see  Sykee  v.  Nifrth  Eastern  Railway  Com- 
pany, 44  L.  J.,  C.  P.  101;  82  L.  T.,  N.  8. 
199;  23  W.  R.  473. 

In  an  action  for  an  injury  resulting  from 
death,  the  expectation  of  a  reasonable  prob- 
ability of  pecuniary  benefit  from  the  income 
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oommencement  of  the  ftuit,  been  entitled  to 
have  access  to  and  from  the  river  aixl  the 
BlfK^khouse  Dock,  and  to  hiiid  their  timber  at 
Blockhouse  Dock,  nod  that  the  defend- 
ants obstructed  Blockhouse  Dock  by  placing 
piles  thereon,  and  deprived  the  plaintiff  of 
free  access  thereto.  The  venue  iu  the  margin 
was,  London.  Plea,  not  guilty : — Held,  that 
whether  it  was  a  local  action  or  not  (and 
semble  it  was)  there  was  nothing  inthcdecla- 
ration  wliicii  made  it  necessary  to  prove  that 
the  cause  of  action  arose  in  the  city  of  Lon- 
don. 8immoM  v.  Lilly ^toney  9  £xch.  431; 
22  L.  J.,  Exch.  217. 

A  declaration  stated  that  the  defendant 
wrongfully  caused  to  be  kept  and  continued 
quantities  of  dirt  and  rubbish,  before  wrong- 
fully placed  upon  a  public  highway,  nenr  a 
wall  and  a  canal ;  by  means  whereof  the  plaint- 
iff, p:issing  along  the  highway,  was  induced 
and  caused  to  walk  over  the  rubbish,  and  to 
fall  into  the  canal: — Held,  on  motion  in  arrest 
of  judgment,  that  the  declaration  was  good. 
Qoldthrope  v.  Hardman,  2  D.  &  L.  442;  13  M. 
AW.  877;  14  L.  J.,  Exch.  61. 

A  declaration  alleged  that  the  plaintiff  was 
possessed  of  a  house,  and  that  the  defendant 
was  possessed  of  a  house  next  adjoining  to 
that  of  the  plaintiff,  and  that  the  defendant 
conducted  himself  so  carelessly,  negligently 
and  improperly,  in  pulling  down  the  house  of 
the  defendant^,  and  in  neglecting  to  use  due 
and  proper  precaution  in  that  behalf,  that 
quantities  of  bricks,  tiles,  &c.,  fell  from  the 
house  of  the  defendant  into  and  upon  divers 
parts  of  the  house  of  the  plaintiff,  and  upon 
and  through  the  windows  and  skylights  of 
the  plaintiff:^ — Held,  that  the  dcclamtion  dis- 
closed a  sufficient  cause  of  action,  for  that  it 
complained,  not  of  a  mere  omission  on  the 
part  of  the  defendant,  but  of  his  doing  cer- 
tain acts,  by  the  negligent  |ierformanco  of 
which  the  plaintiff  was  injured.  Bradhee  v. 
CkrUVs  Hospital  (Gr/temors),  2  D.,  N.  S.  164; 
4  M.  &  G.  714;  6  Scott,  N.  R.  79. 

In  an  action  against  a  railway  company  for 
an  injury  to  the  plaintiff^s  house  by  reason  of 
an  adjoining  house  falling  against  it,  the 
breach  alleged  was,  that  the  company  did  not 
use  due  care  or  skill,  or  toko  proper  precau- 
tions in  making  the  railway  and  excavations; 
and  that  they  proceeded  in  makinir  the  rail- 
way and  excavations  without  taking  proper 
precautions  to  prevent  the  house  so  near  to 
the  house  of  the  plaintiff,  from  falling  upon 
and  against  the  house  of  the  plaintiff,  by  rea- 
son of  the  careless,  negligent,  unskillful  and 
improper  conduct  of  the  company;  and  for 
want  of  proper  precautions  by  them,  the 
house  gave  way,  and  fell  upon  and  against 
the  house  of  the  plaintiff: — Held,  sufficient. 
Do/dU  v.  London  and  BlaekwaU  BtiUway  Com- 
pany, 2  Scott,  N.  R.  74;  1  M.  &  G.  799;  2 
Railw.  Gas.  808;  1  Drink.  9. 

A  husband,  as  administrator  to  his  wife, 
declared  that  the  defendant  was  in  occu- 
pation of  a  brewery  and  an  office,  and  a  pass- 
age leading  thereto  from  the  ]mblic  street 
used  by  him  for  the  reception  of  customers 


in  his  trade  of  a  brewer,  which 
the  usual  means  of  access  from  the  office  to 
the   public  street:   yet  he    wrongfullj   ftod 
negligently  permitted  a  tmp  door  in  the  fixM^r 
of  the  passage  to  He  and  remain  opea  w^i tit- 
out  being  properly  guarded  and  lighted;  and 
the  wife,  who  hud   been  to  the  office  as  a 
customer,  and  was  lawfully  passing  aloog  tl» 
passage  on  her  return  from  the  office  to  the 
street,   fell  through  the  aperture  caused   by 
the  trap-door  being  open,  and  not  proprrlj 
guarded  and  lighted,  whereby  »<he  was  kilied: 
— Held,  that  the  duty  of  the  dcfendnot,  aa4 
breach,   pufficiently  appeared.      Chapman  v. 
liothweU,  El.,  Bl.  &   EL  168;   4  Jur.,  N.  & 
1180;  27  L.  J.,  Q.  B.  315. 

A  first  count  alleged  that  the  plaintiff  was 
engaged  in  loading  a  truck  with  stonis,  and 
was  standing  in  the  truck  for  that  purpose, 
and  a  railway  company  by  their  servants  so 
negligently  backed,  shunted,  and  mimaged 
certain  trucks  under  the  en  re  and  manage- 
ment of  the  company  by  their  servants,  tluU 
they  were,  by  the  negligence  and  carcIessDess, 
breach  of  duty  and  improper  conduct  of  tlie 
company  in  that  behalf,  driven  with  grtat 
force  and  violence  against  the  truck  in  which 
the  plaintiff  was  standing,  and  he  was  there- 
by with  force  and  violence  cast  out  of  the 
truck  in  which  he  was  standing,  and  wsis 
greatly  hurt.  A  second  count  repeated  the 
allegations  in  the  first  count,  with  the  ad- 
dition that  the  plaintiff  was  '*  lawfully  en- 
gaged in  loading  the  truck'': — Held,  that  the 
first  count  could  not  be  supported;  but  that 
on  the  second  count,  altliough  it  would  prob- 
ably have  been  set  aside  us  embarrassing,  yet, 
inasmuch  as  it  containc<l  allegixtiims  showing 
some  duty  of  care  on  the  fiart  of  the  com- 
pany towards  the  plaintiff,  to  which  he  was 
entitled  by  being  ** lawfully"  there,  and  a 
breach  of  that  duty  by  an  act  of  active  aqjli- 
genco  of  the  company,  the  plaintiff  was  en- 
titled to  judgment.  Bulman  v.  Famas  Rail- 
way Company,  32  L.  T.,  N.  8.  430— Exch. 

Pleas.]— In  actions  for  torts,  the  plea  of 
not  guilty  simll  o[)enite  as  a  denial  only  of 
the  breach  of  duty,  or  wrongful  act  alleged 
to  have  been  committed  by  the  defendant, 
and  not  of  the  facts  sttited  in  t!ie  inducement^ 
and  no  other  defense  than  such  denial  sliall 
be  admissible  under  that  plea;  all  other  pleas 
in  denial  shall  take  issue  on  some  particular 
matter  of  fact  alleged  in  the  declaration:  e. 
g.,  in  an  action  for  a  nuisance  to  the  occupa- 
tion of  a  house  by  carrying  on  an  offensive 
trade,  the  plea  of  not  guilty  will  operate  as  a 
denial  only  that  the  defendant  carried  on  the 
allege  1  trade  in  such  a  way  as  to  be  a 
nuisance  to  the  occupation  of  the  house,  and 
will  not  operate  as  a  denial  to  the  plaintiff's 
occupation  of  the  house.  Reg.  Gen.,  Q.  B., 
C.  P.  and  Exch.,  T.  T.  10  Vict.  r.  61;  1  EL 
&  Bl.,  App.  Ixxxi. 

The  plea  of  not  guilty  does  not  put  in  issue 

any  material    and   traversable    part    of  the 

inducement.     Dunford  v.  Tratlles,  1  D.  &L 

554;  12  M.  &  W.  629;  8  Jur.  780;  13  L  J., 

I  Exch.  124. 
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A.   declaration  alleged  that  Uie  defendant 
mras    possessed  of  a  wagon  and  horses,  wliich 
"were    under  ihe  care  of  his  servant,  and  the 
servant     ^was    driving   them,    and    that    the 
defendant,    by    his    servant,    so    carelessly 
drove    tlio  same,  that  the  plain tiflTs  carriHge 
^ras    injured:— Held,  that  under  not  guilty, 
tlie  defendant  could  not  prove  that  the  ser- 
vant and  horses  were  not  his;  for  the  allega- 
tion tliat  tliey  are  so  is  matter  of  inducement, 
and  is  admitted  by  tlie  plea,    ffart  v.  Crowley^ 
12  A^  &  E.  878. 

In  an  action  for  running  against  the  plaint- 
iffs   carriage,  a  plea  that  the  damage  was  the 
result  of  the  negligence  of  both  parties,  is  bad 
la  substance  as  well  as  form,  for  it  amounts 
to    the    general  issue.      Arrnitage  v.    Grnrul 
Junction  Bailway  Company ^  6  D.   P.  C.  840; 
3  M.  &  W.  244;  1  H.  &  H.  26.    S.  P.,  Woolf 
V.  Beard,  8  C.  &  P.  878. 

To   an  action  for  negligence  in  fixing  an 
apparatus  for  roasting  coffee,  so  that  the  same 
exploded,  the  defendant  pleaded  that  the  ex- 
plosion took  place  in  consequence  of  the  ap- 
paratus being  used  while  tlie  brickwork  was 
in  a   damp  state,  and  that  they  had  given 
notice  and  warning  to  the  plaintiff  not  to  use 
tho   same  until  a  sutHcient  time  had  elapsed 
for  the  drying  thereof,  and  that  by  reason  of 
the  premises  the  apparatus  upon  and  in  tho 
using  of  the  same  as  aforesaid  exploded: — 
Held,  bad  on  special  demurrer,  as  being  an 
informal  traverse  of  a  part  of  the  cause  of 
action.     Dahin  v.  Brown,  7  D.  &  L.  151;  8 
C.  B.  92;  18  L.  J.,  C.  P.  344. 

In  au  action  for  negligence  against  the  de- 
fendant, where  the  plaintiff  is  contributory 
to  the  mischief  of  which  he  complains,  the 
defense  is  admissible  under  not  guilty.  Ilolden 
or  Holding  v.  Liverpool  Gaa  Light  Company,  8 
C.  B.  1;  10  Jur.  883;  15  L.  J.,  C.  P.  801. 

A  declaration  stated  that  the  defendant  was 
employed  by  commissioners  of  sewers  to  make 
a  sewer  in  a  public  highway;  and  that  he 
kept  and  continued  in  the  highway  two  iron 
gratings  lying  thereon,  in  iiis  custody  and 
care,  for  forming  the  sewer,  without  placing 
any  light  to  show  that  the  gratings  were 
there: — Held,  that  the  averment  that  the 
gratings  were  in  the  custody  and  care  of  the 
defendant  being  immaterial,  was  not  admitted 
by  the  plea  of  not  guilty,  and  that  tho  ma- 
terial averment,  namely,  that  the  defendant 
kept  and  continued  the  gratings  on  tho  high- 
way  without  a  light,  having  been  negatived 
by  tho  jury,  the  plaintiff  ought  to  be  non- 
suited. Grew  V.  UUl,  6  D.  &  L.  604;  8 
Exch.  801;  18  L.  J.,  Exch.  817. 

In  an  action  against  a  defendant,  for  neg- 
ligence by  driving  his  cart  and  horse  against 
the  plaintiff's  horse: — Held,  that  under  the 
plea  of  not  guilty,  the  defendant  could  not 
show  that  ho  was  not  the  person  driving  when 
tho  injury  happened,  and  that  tho  cart  did 
not  belong  to  him;  and,  after  trial,  the  court 
refused  permission  to  amend  by  substituting 
another  plea.  Taverner  v.  Little,  5  Bing.  N. 
C.  678;  7  Scott,  796;  8  Jur.  702.  8.  P., 
Ehntry  v.   Clark,  3  M.  &  Rob.  260. 


In  an  action  for  damage  to  goods,  against 
a  carrier,  the  defendant  cannot,  under  not 
guilty,*sh()w  that  the  statement  of  the  plaint- 
iff, as  to  the  weight  of  the  goods  at  the  time 
of  hiring  the  vnn  in  which  they  were  con- 
veyed, induced  him  to  send  a  van  unequal  to 
carry  them,  such  rlefcnse  admitting  that  the 
insufficiency  of  the  van  caused  the  accident. 
Wel>b  V.  Page,  6  M.  &  G.  190;  0  Scott,  N.  R. 
951;  1  D.  &  L.  531;  13  L.  J.,  C.  P.  327. 

A  declaration  stated  that  H.  was  in  the 
service  of  a  railway  company,  and  that  in  the 
discharge  of  his  duty  he  became  a  passenger 
in  a  railway  carriage  of  the  company,  drawn 
by  a  steam-engine  under  the  guidance  of  their 
servants;  that  the  company  was  possessed  of 
another  steam-engine,  winch  was  drawing 
other  railway  carriages,  and  which  was  under 
the  guidance  of  their  servants,  yet  the  com- 
pany conducted  themselves  so  negligently  in 
and  about  the  guidance  of  the  first-mentioned 
engine  and  carriage,  and  in  and  about  the  guid  - 
anco  of  the  other  engine  and  carriages,  that  a 
collision  took  place,  and  H.  was  thereby  killed. 
Plea,  that  tho  collision  took  place  solely 
through  the  negligence  of  the  servants  of  the 
company,  and  that  the  engines  and  carriage 
were  under  the  guidance  of  the  servants  of  the 
company,  who  were  fit  and  competent  persons 
to  have  the  guidance  of  the  same,  and  that  tho 
negligence  was  wholly  unauthorized  by  the 
company,  and  without  their  leave,  license  or 
knowledge: — Held,  that  tho  plea  did  not 
amount  to  the  general  issue.  Hutchinson  v. 
Yark,  Newcastle  and  Berwick  BaUway  Cam* 
pany,  5  Exch.  843;  14  Jur.  837;  19  L.  J., 
Exch.  296. 

A  declaration  in  an  action  for  running  over 
a  plaintiff  stated,  that  while  he  was  crossing 
a  street,  the  defendants,  by  their  servant, 
negligently  drove  against  and  injured  him : — 
Held,  that  the  defendants,  under  not  guilty, 
might  show  that  the  driver  was  not  at  that 
time  acting  as  their  servant  Mitchell  v. 
Crasswdler,  13  0.  B.  162;  17  Jur.  716;  23  L. 
J.,  C.  P.  100. 

As  to  pleading  in  actions  for  causing  death 
by  negligence, — see  this  title,  V.,  8. 

8.  Eoidence;  what  Questhne  are  for  the  Jury  ; 
and  how  Submitted  and  Found. 

Bvidence  of  proprietorship.] — In  an  action 
for  negligent  driving  by  the  defendant's  serv- 
ant,if  it  appears  that  the  defendant  holds  him- 
self out  to  the  world  as  the  owner  of  the  cart, 
by  suffering  his  name  to  remain  painted  on  it, 
and  over  the  door  of  tho  house  of  business  to 
which  it  belongs,  the  action  is  maintainable 
against  him,  although  it  is  proved  that  he  had 
for  some  days  ceas(Kl  to  be  the  owner  of  the 
cart  and  not  concerned  in  the  business,  hav- 
ing resigned  both  to  his  former  partner. 
Stables  v.  Eley,  1  C.  &  P.  614— Abbott. 

If  the  carriage  of  A.  strikes  against  the  cart 
of  B.,  and  a  person  who  sees  it  demands  the 
address  of  the  owner  of  tho  carriage,  the 
address  given  by  a  person  in  the  carriage  is 
admissible;  but  a  statement  that  any  dam- 
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5.  Inadequacy  or  Sbxeuive  Anumnt 

qf  jSamaga,  9405. 

(a)  Nominal  or  Inndequatc 

Damages,  0465. 
(5)  Excessive        Damn^^es, 
9408. 

6.  Ket^y  discovered  JSvidenee,  9409. 
nL  Motions;    Pboceduue;    ksd     Rules, 

9470. 

1.  In  uKat   Court  Motion  may  he 

mads,  9470. 

2,  Who  may  mote;  Parties;  and 

how  Right   to  npply  may  he 
Precluded  or  Restricted,  9472. 
8.   Time  for  making  Application; 
and  Notice,  9474. 

4.  Affidavits  and  other  Etidence; 

Argument  and  Determination 
of  Motion ;  when  granted  and 
on  what  Terms;  Operation  and 
Effect,  9477. 

5.  (hUs,  9482. 

6.  Appeal,  9489. 

IV.  Iir  County      Coubts.       See      County 

COUKT. 

v.  In    CRIMINAL    Cases.     Sec    Criminal 
Law. 

L  In  What  Cases  Qbantbd;  Powebs  of 
Coubts,  in  Genbbal. 

P«aal  actions.]— The  court  has  authority 
to,  and  will,  grant  a  new  trial  in  a  penal 
action^  tliough  the  verdict  is  for  the  defend- 
ant, w4iere  the  court  is  satisfied  that  the 
▼erdict  is  in  contravention  of  law,  whether 
the  error  has  arisen  from  the  misdirection  of 
the  judge,  or  from  a  misapprehension  of  the 
law  by  the  jury,  or  from  a  desire  on  their  part 
to  take  the  exposition  of  the  law  into  their 
own  hands.  AtU  Oen,  ▼.  Rogers,  11  M.  & 
W.  070;  2  D.,  N.  8.  1037;  7  Jur.  704;  12  L. 
J.,  Exch.  895. 

It  is  a  settled  rule  of  proctioe,  that  a  rule 
nisi  for  a  new  trial  is  not  granted  on  the 
ffround  of  the  verdict  being  against  the  evi- 
dence in  an  action  on  a  penal  statute  where 
the  defendant  has  obtained  the  verdict.  HaU 
Y,  Oreen,  9  Exch.  247;  23  L.  J.,  M.  C.  15;  2 
C.  L.  R.  427.  S.  P.,  Qough  v.  Hardman,  6 
Jur.,  N.  S.  402. 

The  court  will  grant  a  new  trial  in  a  penal 
action,  on  account  of  a  mistake  or  misdirec- 
tion of  the  judge.  Wilson  v.  RastaU,  4  T.  R. 
753.     8.  P.,   Calcraft  v.  Gibhs,  6  T.  R.  19. 

But  not  for  any  other  cause.     Brooke  q.  t. 

V.  Middleton,  10  East,  208;  1  Camp.  450. 

.  After  a  verdict  for  the  defendant  in  a  penal 
action,  the  court  will  not  grant  a  new  trial, 
where  the  verdict  was  contrary  to  the  judge's 
direction,  and  founded  on  a  mistake,  if  there 
has  been  no  misconduct  in  the  juiy.  Raueton 
Y.  Etttvidge,  2  Chit.  273. 

RepleYin.] — Where,  in  replevin,  the  plaint- 
iff ODtained  a  verdict,  with  damages  4^.  4«., 
the  court  refused  to  grant  a  new  trial,  which 
was  moved  for  on  the  ground  that  the  verdict 
was  against  evidence,  altbougli  it  was  insisted 


that  the  rule,  as  to  triiin^  damagei,  toM 
not  apply  tf>  an  action  of  this  nataie.  Brum 
V.  Ray,  9  Moore,  583. 

The  rale  that  a  new  triid  will  not  bt 
granted  for  either  party,  where  the  stun  gives 
or  recoverable  is  under  20/..  does  not  appty  to 
replevin.  Edgeon  v.  Cardwellf  8  L.  K.,  C.  P 
047:  28  L.  T.,  N.  8.  819.  8ee  S.  CL,  7  L.  R, 
C.  P.  047. 

In  replevin,  when  the  verdict  is  for  the 
plaintiff,  tlie  conrt  will  not  grant  s  new  tnal, 
even  on  payment  of  costs,  withoat  very  cksr 
grounds;  for  ttie  landlord  has  other  remedies 
for  his  rent,  and  a  new  trial  "wttald  naew 
the  liability  of  the  sureties,  and  the  plaintiff^ 
risk  of  paying  double  costs.  FVsrry  ▼.  Dwn- 
can,  7  Bing.  243;  5  M.  &  P.  19;  M.  A  IL 
533. 

Action  for  mesne  profits.] — A  new  trial 
will  not  be  granted  in  an  action  for  mrme 
profits  after  a  recovery  in  ejectment.  HMfaA 
V.  Morris,  2  Wila.  115. 

Oases  involving  qneatlons  of  ^enaral  ia- 
portanoe  or  great  value.] — Value  and  impor- 
tance are  not  of  themselves  sufficient  ^coyinds 
for  granting  a  new  trial,  unless  there  is  also 
some  doubt  in  the  question,  thougrh  they 
frequently  weigh  in  obtaining  a  rule  to  %hom 
cause  why  there  should  not  be  a  new  tnsL 
Verwm,  v.  Hankey,  2  T.  R.  113. 

Where  there  has  been  but  a  short  time  for 
investigating  a  question  of  real  property,  of 
a  doubtful  and  obscure  nature,  and  of  great 
value,  although  conflicting  evidence  has  been 
left  to  the  jury,  and  the  court  does  not  think 
the  verdict  wrong,  yet,  if  the  inheritance  is 
to  be  bound  forever  by  the  verdict^  the  court 
will  grant  a  new  trial  on  payment  of  costs. 
Swinnerton  v.  Stafford^  3  Taunt.  01. 

The  court  refused  to  giant  a  rale  for  a  new 
trial  in  an  action  of  tres|>ass,  on  the  ground 
that  the  verdict  was  against  evidence,  where 
the  damaffes  fell  below  202.,, though  the  esse 
was  stated  to  be  of  general  importance,  as  re- 
lating to  the  boundaries  of  a  jurisdictiozL 
SowtU  V.  Champion,  6  A.  &  £.  407;  2  N.  ft 
P.  027:  W.,  W.  &D.  607. 

Causes  of  action  less  than  20L]  —The  rale  of 
practice,  limiting  new  trials  to  causes  of  actios 
above  202.,  is  founded  on  the*reaaon  that  it 
must  be  purchased  by  payment  of  costs,  sod 
applies  to  the  plaintiff  and  the  dcfendanL 
The  only  exception  is,  where  there  has  been  t 
misdirection  of  the  jury  by  the  judge.  Toftitg 
V.  Harris.  2  C.  &  J.  14;  2  Tyr.  167. 

Where  the  judge  misdirected  the  jury,  by 
submitting  for  tlieir  consideration  a  fact  not 
proved  nor  deducible  from  the  evidence,  the 
court  granted  a  new  trial,  though  the  amoont 
in  question  was  less  than  1/.  Haine  ▼.  Dave^, 
4  A.  &  E.  802;  6  N.  &  M.  356;  2  H.  ^b  W. 
30. 

After  a  verdict  for  less  than  202. ,  a  dcv 
trial  is  only  granted  where  it  can  be  granted 
without  costs,  e.  g.,  for  misdirection,  and  not 
where  it  could  only  be  granted  on  payment 
of  costs,  e.  g.,  for  a  verdict  against  evidence. 
Bryan  v.  PhiUips,  8  Tyr.  181 ;  1  C.  &  M.  2d. 
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Where  a  verdict  18  under  202.,  the  court 
will  not  ^rant  a  now  trial,  altliougli  it  be 
Rjl^amst  evidence,  and  contrarv  to  the  opinion 
of  the  judge.  8eoU  v.  Hfutkiiiatm,  4  M.  &  P. 
287.      S.  P.,  Hoh^'U  V.  Karr,  1  Taunt.  496. 

Unl«W8  the  conduct  of  the  jury  has  been 
quite  outrageous.  Manning  v.  Undsnoood^ 
M'Clel.  &  Y.  206. 

The  rule,  if  the  damages  are  under  20/., 
applies  to  cases  of  surprise  and  to  actions  of 
«:tx>ver.  .Sanson  v.  DiMuryy  4  P.  <&  D.  441 ; 
Id  A.  ^  £.  631. 

But  not  to  actions  of  replevin.  Edg$^n  v. 
CardtDell,  8  L.  R.,  0.  P.  647;  28  L.  T.,  N. 
B.  819. 

Where  a  verdict  for  the  plaintiff  is  under 
2(M.,  the  circumstance,  that  other  actions  de- 
pend on  the  result  of  such  verdict,  is  no 
reason  for  granting  a  new  trial  on  the  ground 
of  its  being  against  the  evidence.  Leese  ▼. 
Sylvestsr,  12  L.  J.,  C.  P.  250. 

Where  the  verdict  is  perverse,  the  court 
'snll  grant  a  new  trial,  although  the  damages 
are  less  than  202.  If^aeman  v.  Pricey  1  Y.  & 
J.  402. 

To  an  action  claiming  special  damage  for 
the  non-delivery  of  goods  within  a  reasonable 
ttmey  the  defendant,  admitting  negligence  to 
have  been  the  cause  of  the  non-delivery,  paid 
10^  into  court.     The  judge  left  it  to  the  jury 
to  say  whether  this  sum  was  a  sufficient  com- 
pensation  for  the  pecuniary  loss  the  plaintiff 
nad  sustained,  pointing  out  that  the  law  did 
not  eotitle  him  to  recover  under  some  of  the 
heads  of  his  claim,  and  that  on  the  evidence 
there  was  no  pretense  for  saying  that  ho  had 
Bustained  any  substantial   loss.      The    jury 
having  given  a  verdict  for  61.  beyond   the 
sum  paid  into  court : — Held,  that  the  amount 
of  damages  was  a  question  for  the  jury,  and 
had  been  properly  left  to  them;  and  although 
the  court  might  think  the  verdict    wrong, 
and  10^  enough,  yet  the  damages  recovered 
bein^  less  than  202.,  the  verdict  could  only 
be  disturbed  on  the  ground  of  its  being  per- 
verse; and  as  the  jury  had  not  disobeyed  any 
directions  of  the  judge,  the  verdict  could  not 
be  said  to  be  perverse,  and  the  court  could 
not  interfere  to  disturb  it.  '  Adams  v.  Midland 
Railway  Company^   81  L.  J.,  Exch.   35;  10 
W.  B.  84. 

As  to  granting  new  trial  for  inadequacy 
of  damages  recovered, — see  this  title,  n., 
6,  a. 

Amendment  of  pleadings.] — ^Wliere,  by 
mistake,  the  damages  had  been  laid  at  lOZ., 
and  the  jury  at  the  trial  had  found  for  the 
plaintiff  damages  1502.,  the  court  granted  a 
new  trial  on  payment  of  costs,  with  liberty 
to  the  plaintiff  to  amend.  TMs  v.  Barron^  5 
Bcott,  N.  R.  837. 

After  trial  of  plea  in  abatement.] — After  a 

Slea  in  abatement  has  been  found  against  a 
efendant,  the  court  will  not  grant  a  new 
trial,  even  on  payment  of  costs.  8haw  r. 
fltfZop,  4  D.  &  R  241. 

.  braes  from  equity.] — ^Whether  in  a  trial  at 


law,  ordered  by  a  court  of  equity,  there  has  or 
has  not  been  misdirection,  equity  is  not  bound 
by  one  vurdict,  but  for  its  better  satisfaction 
mav  direct  a  new  trial.  Boyss  v.  Bassborough^ 
6  a.  L.  Cas.  2;  3  Jur.,  N.  8.  873. 

The  circumstance  that  the  plaintiff  was 
dead  when  the  issue  was  tried,  being  unknown 
at  the  trial,  does  not  afford  a  ground  for  a 
new  trial.     Bird  v.  Kerr,  4  Kay  &  J.  270. 

The  court,  uix>n  the  weight  of  evidence, 
refused  to  grant  a  new  trial  of  an  issue 
devisavit  vcl  non«  although  in  many  parts  the 
evidence  was  conflicting  and  contradictory. 
Swinfen  v.  Swin/en,  5  Jur.,  N.  S.  1276;  28  L. 
J.,  Chanc.  840;  27  Beav.  148. 

Powers  of  inferior  courts.] — ^Inferior  courts 
have,  generally  speaking,  no  right  to  grant 
new  trials  without  the  aid  of  a  statutory 
power  to  do  so.  Great  Northern  Bailway 
Company  v.  Mossop^  17  C.  B.  130;  2  Jur.,  N. 
8.  21;  25  L.  J.,  C.  P.  22. 

An  inferior  court  cannot  grant  a  new  trial, 
except  on  the  ground  of  fraud,  or  irregularity 
in  obtaining  the  verdict.  Bea  v.  Ostford 
(Mayor),  3  N.  &  M.  877. 

As  to  court  in  which  application  for  new- 
trial  should  be  made, — see  this  title.  III.,  1. 

As  to  new  trial  in  county  courts,— see* 
County  Courts. 

Granting  more  than  one  new  txiaL] — There 
is  no  limit  to  the  discretionary  jurisdiction  of 
the  court  in  granting  as  many  new  trials  ai 
may  seem  to  be  proper,  where  the  jury  either 
mistake,  or  neglect,  or  abuse  their  dnty,  by 
finding  from  prejudice,  &c,  LopsM  v.  Df 
TasUt,  8  Taunt.  712. 

But  where  there  are  two  contrary  verdicts, 
and  the  latter  is  satisfactory  to  the  court,  the 
losing  party  is  not  entitled  by  any  rule  or 
practice  to  a  third  trial.  Parker  v.  Anseiy  % 
W.  Bl.  968. 

Altliough  it  would  be  otherwise  after  two 
concurring  verdicts.  Ooodwin  v.  OibbanSy  4 
Burr.  2108. 

In  an  action  on  a  policy  of  insurance,  a 
verdict  was  found  for  the  plaintiff.  A-  new 
trial  was  granted,  on  the  ground  that  this 
verdict  was  contrary  to  the  weight  of  the 
evidence;  the  plaintiff  again  had  a  verdict,, 
upon  the  same  evidence.  On  application  for 
a  third  trial: — Held,  that  this  second  verdict 
ought  not  to  be  disturbed,  as  this  would 
amount  to  superseding  the  functions  of  the 
jury,  and  should  only  be  granted  in  a  case  of 
perverseness ;  Vanghan,  J.,  and  Coltman,  J., 
dissentientibus.  Foster  v.  Steele^  8  Bing.  N» 
C.  802;  5  Scott,  25;  8  Hodges,  231. 

Where  the  circumstances  of  a  case  had  been 
fully  put  into  possession  of  a  jury,  who  liad 
twice  found  a  verdict  the  same  way,  although 
there  was  conflicting  evidence,  and  although 
the  judge  wlio  last  tried  the  cause  thought  the 
evidence  against  the  verdict  preponderated, 
the  court  refused  to  grant  a  second  now  trial 
on  the  same  ground.  Swinnerton  v.  Stafford^ 
8  Taunt.  282. 

It  is  no  ground  for  a  new  trial,  that  another 
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}iirj  Id  a  mme  nearly  sinihir  gave  a  diffoeiit 
verdict.     BfMmg  ▼.  if^,  d  W.  Bl.  802. 

Wlu're  a  defrndant  on  two  Bucceaairo  trials 
of  the  tame  cause  of  actif>n  obtained  a  verdict, 
the  court  set  aside  the  last  verdict,  aad  en- 
tered a  nonsuit,  in  order  that  the  plaintiff, 
who  claimed  title  to  property  winch  savored 
of  the  rc^alty,  might  not  lie  forever  concluded 
from  agitating  his  right.  Lee  v.  Shore,  2  0. 
AR.  1U8. 

So,  after  a  verdict  found  for  the  defendant, 
the  court  will,  in  its  discretion,  order  u  nou- 
•nit  to  be  entered,  in  order  that  the  plaint- 
iff may  not  be  precluded  from  bnnging 
another  action.  Modgeon  v.  Fareter^  2  D.  £ 
R221;  IB.  4bC.  110. 

n.   OBOUllDfl. 

1.  Surpriee ;  Ahmnee  of  Partiee,  Counsel^  At- 

tomeys  or  WUneuee ;  Falee  or  Urux- 

peeled  Testimony. 

Sorpriaa,  in  ganaral.] — Surprise  may  be,  not 
must  l>e,  a  ground  for  a  new  trial.  Bdie  v. 
K  L  Company.  1  W.  Bl.  296;  2  Burr.  1216. 

Unless  pnictice  or  fraud  on  the  part  of  the 
plaintiff  is  shown,  the  court  will  not  disturb 
the  verdict  on  the  ground  of  surprise.  Brans- 
don  r,  Didsbury,  0  D.  P.  C.  190;  1 W.  P.  C.  46. 

Trial  without  notice  or  out  of  turn }  or  in 
abaanoe  of  parties,  oounael  or  attorney s.] — 
Where  a  cause,  which  was  expected  to  last 
the  whole  day,  was  postponea,  and  an  in- 
dictment for  lil>el,  wlitch  stood  next  in  the 
paper,  was  tried  out  of  its  turn,  and  the 
defendants  were  found  guilty,  the  court  re- 
fnsed  a  new  trial,  on  the  ground  of  surprise. 
Meg.  V.  Jiichardson,  8  D.  P.  C.  511. 

Where  a  verdict  was  obtained  in  the  ab- 
•ence  of  the  defendant,  on  account  of  no 
notice  of  trial  beinj;  given,  the  court  set  aside 
the  verdict,  though  he  did  not  swear  posi- 
tively to  a  good  defense  on  the  merits.  Wil- 
hams  V.  WUliams,  2  D.  R  C.  880. 

Where* a  cause  which  stood  thirty  off  was 
taken  out  of  its  turn,  as  undefended,  in  the 
absence  of  the  defendant's  attorney,  who  was 
casually  alisent,  no  notice  having  been  given 
that  it  would  be  taken  as  an  undefended 
eause,  the  court  set  the  verdict  aside,  and 
granted  a  new  trial.  Aitst  v.  Femsiek,  2  D. 
P.  C.  246. 

The  court  will  not  grant  a  new  trial  upon 
a&  affidavit  by  the  defendant,  stating  that 
he  was  kept  in  ignorance  by  his  late  attorney 
•f  the  state  of  the  action,  that  he  had  a  good 
defense  U|)on  the  merits,  and  tliat  tbe  verdict 
passed  against  bim  by  reason  of  the  negli* 
gence  of  such  attorney.  Moody  v.  IHoky  4 
N.  &  M.  84a 

If  a  cause,  which  is  meant  to  be  defended. 
Is  called  on,  and  tried  as  an  umtefended 
eause,  in  consequence  of  the  defendant's 
attorney  neglecting  to  deliver  his  briefs,  the 
eourt  win  grant  a  new  trial',  cerapelHng  his 
attorney  to  pay  the- costs  aa  between  attorney 
and  client  out  of  his  own  pocket.  Do  Rou'^ 
fl/gaiy  v.  Ftede^  8  Taunt.  484. 


▲  cavK  being  entered,  ib    «   wrf!t«»  EaCcI 

the  day,  at  nisi  pritis,  isni>tioe  to  tJic  ottora^ 
that  it  may  l»e  tried  at  any  tixxi.^  in  the  enwoK 
of  the  day:  therefore,  wh«-rif  a  c^u^e  faad 
been  for  several  days  in  tluftt  Jist«  aiKl  trkd 
out  of  its  oi-der  as  an  undefcn«4<Hl  cause,  in  the 
alieence  of  tiK*  def<  ndani's  attome^",  llie  ooart 
gninted  a  new  trial,  on  the  lerzns  oi  |s«yBic«t 
of  the  costs  of  the  fonncr.  JS^MindriMier  v. 
Bradbury,  8  B.  &  A.  828. 

At  the  asi^izcs  in  Yorksliirr,  tMs^  c^uena  ase 
entered  bv  the  marshal  in  two  list^  one  far 
the  E.  R.  aad  the  other  for  tbe  W.  R.  A 
aiuse  having  by  mistake  l»een  eDf«M<i  ta  the 
wrong  list,  was  tried  as  an  undefc-j 
the  defendant's  aitorncy  having 
only  one  list,  wiiboot  finding  it; 
granted  a  new  trial,  and  held,  iLaft 
ncy  was  not  bound  to  search  botli 
Hunter  v.  EorfMwer,  3  D.  P.  C.  4ttl. 

Where  a  cause  was  set  down  in  the 
list  at  nUi  prius,  and  taken  out  of  its 
an  undefended  eause,  and  wns  tried  s 
in  the  abseiioc  of  the  defendant's  coan^c^ 
attorney,  who  were  instnictcHl  to  «leferid :  li 
conrt  refnsed  to  grant  a  new  trial,  without 
affidavit  of  nMsrits,  thou<rh  moved  for  ob  fnv- 
meut  of  costs,     Blarkliuml  v.  Bulmer,  1  1>.  ^ 
R.  5i>3:  5  B.  ft  A.  907. 

A  cause  in  which   counsel  had   beeo  in- 
structed   for  the    defendant,    having    be^ 
called  on  out  of  its  turn,  up»n  an  alieg»ti«« 
of  the  plaintiff's  counsel  that  it  was  unde- 
fended, and  a  verdict  t:ikea  fcir  the  pbuntiff 
tiefore  the  defendant's  counsel  arrived,  tlie 
court  granted  a  new   trial,  the  costa  of  tbe 
application  to  abide  the  event  of  i lie  rnvRe. 
Dorrieii  v.  HinseU.  6  Bing.  N.  O.  245:  8  tkott^ 
508:  8  D.  P.  C.  277. 

Where  a  cause  was  railed  on  in  ita  t«m  Uw 
trial,  and  ik>  attorney  being  present,  and  no 
counsel  instructed,  on  behalf  of  the  pSainti^ 
lie  was  nonsuited,  the  court  granted  a  «ew 
trial,  on  payment  of  the  costs  ei  the  day  by 
tile  attorney  for  tlie  plaintiff  out  of  hk  own 
piioket,  together  with  tlie  coats  of  tiie  a|i|)ti- 
catloa,  to  the  defendtuit.  Tomnley  v.  Jmes, 
0  Jur.,  N.  a  11^8;  20  L.  J.,  C.  H.  200L 

When  adi*fen4lant  ban  appeared  Uy  atlnniey 
and  has  not  regulariy  <i4splaced  litm,  notiea 
to  such  attorney,  after  an  intimatioD  from 
him  that  he  has  no  instructions  to  defen«]  ilie 
action.  th>it  it  will  be  taken  as  an  unclefeniled 
case,  will,  if  there  is  time  for  a  coiiuier- 
notice  of  an  intention  to  defend,  warrant  tlie 
plaintiff  in  taking  the  case  as  undefewled, 
although  out  of  its  order,  on  the  morning  of 
tile  day  after  the  opening  of  the  commission. 
LeU  V.    H^^^bna,  27  L.  J.,  Exch.  810. 

At  the  aittiBgs  after  tet<m  in  Lioodoii,  a 
cause  was  entered  in  t4ie  list  of  oauaea  fur 
trial  in  the  second  court  of  nisi  pni& 
Notice  was  given  in  that  court,  dunng  the 
temporary  absence  of  the  defendant  (whf*  ap> 
peared  in  person),  that  it  would  be  taJccn  in 
the  first  court,  aad  after  some  interval  of  time, 
it  was  accordingly  then  called  on«  and  (the 
defendant  not  appearing)  was  taken  as  on- 
defended.    It  did  not  appear  that  tiie  defend- 
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ant  Imd  t>een  cnlled  in  the  8e(*ond  court. 
The  ef>\irt  grnntcd  a  new  trial.  Cook  v. 
Bear^fsttlf^  31)  L.  J.,  Exch.  35. 

Tlie  <*€>iirt  win  not  grant  a  now  trial,  even 
on  paynnt-nt  of  costs,  where  the  defendant  or 
Ms  ttttorMcy,  having  nn  opportunity  of  try- 
''^,S'  permits  a  verdict  to  bo  taken  ajrainst 
him,  tks  in  an  nmlefendcd  cans'*.  Breach  v. 
Cnstertan^  7  Bing.  243;  4  M.  &  P,  807. 

XUo  eourt  refused  to  gmnt  a  new  triul.  on 

ttie  ^rotiiidthat  the  cause  had  l)een  called  in 

tbe  &l>Bc*iico  f»f  the  defendant's  attorney,    and 

ttiut    the   plaintitTs  case  had  been  gone  into, 

no   one    app<'aring  on    the    other    side,    the 

affidavits  on  which  the  motion  was  Toundefi 

not  stating  that  any  hiief-i  hjid  l>e{»n  prepared 

for  counsel.     Otcilt  v.  Crmoley,  1  M.  A  Scott, 

220;   8  Bins;,  144. 

While  a  cause  stood  on  the  paper  for  trial, 

the    plsiintiff  having   obtidned  an    order  to 

amen«l  (which  was,  in  fact,  unnecessary),  the 

defenclunt  tr>ok  out  a  summons  to  rescind  rhat 

order    for  irreguhirity,  and  an  order  to  thut 

effect   wan  obtained  1 ;  while  tlie  sec<Hid  orrlcr 

'waa  in  diHcnssion  at  rhambcra,  the  caiwe  was 

tried,  anvl  the  plaintiff  obtained  a  verdict :  the 

court  rf*fused  to  grant  a  now  trial,  without  an 

affidavit  of  merits.     Clark  v.  Manns,  1  D.  P. 

C.  050. 

Wlicre  a  cause  was  taken  out  of  its  turn, 

and    in  the  absence  of  the  defendant,  at  tlie 

suggestion  of  the  plaintiff,  that  it  was  a  short 

onc%  the  court  refused  to  set  aside  the  verdicts 

Cfottam  V.   BankSy  1  a  O.  Rep.  a02;  11  Jur. 

148— Erie. 

Where  a  cause  has  been  regularly  tried  as 
undefended,  and  a  verdict  taken  for  the 
plnintiff,  in  tlic  negligent  absence  of  the  de- 
fondant's  attorney,  the  court  will  grant  a  new 
trial  on  an  affidavit  of  merits,  but  only  on 
payment  of  costs.  Third  v.  QoodUr^  1  L.,  M. 
&  P.  717  -Exch. 

The  plaintiff  in  an  action  for  crim.  con. 
having  been  nonsuited,  in  consequence  of  the 
accidental  absence  of  his  attorney,  tlte  court 
fftunted  a  new  trial  on  payment  of  coeta  as 
between  attorney  and  client,  it  appearing  that 
another  action  might  be  barred  by  tl>e  Statute 
of  Limitations,  and  plaintiff  be  thereby  pre* 
eluded  from  taking  ulterior  proceedings. 
Ayling  t.  QMring^  1  C.  B.  035. 

Where  a  cause  was  tried  in  the  absence  of 
the  defendant's  attorney,  before  the  time 
speciOed  in  tiie  notice  of  trial,  the  court  set 
aside  the  verdict  without  an  affidavit  of 
merits.     Hamtlow  v.  WUks,  5  D.  P.  C.  d05. 

A  new  trial  may  be  granted  in  ejectment, 
upon  piymcntof  costs,  and  other  equitable 
conditions,  where  the  cause  coming  on  itn- 
ex()ectedly  luis  l>een  tried  as  an  undefended 
ctuse.  iW  d.  CooUng  ▼.  Appleby,  4  P.  &  IX 
IK18;  9  D.  P.  C.  556. 

Tlie  court  refused  to  gfant  a  new  trial  upon 
nay  terms  wiiere  the  cause  had  been  taken 
(iii  }t»  proper  eonrse)  in  the  absence  of  the 
defeudant^s  counsel,  the  defense  intended  to 
bo  set  up  being  without  equity.  Blogg  v. 
B»miiety  0  C.  B.  75. 
Wnere  a  cause  was  taken  out  of  its  tum^ 


upon  the  .statement  of  the  plaintiff's  counsel 
that  it  was  undofend(>d,  and  it  appeared  that 
counsel  hiid  l)cen  instructed  for  the  <iefendant, 
but  that  notice  that  tiie  ctiuse  would  b«?  de- 
fended wns  not  served  till  hite  on  the  previous 
night,  the  court  granted  a  new  trial,  upon 
pttymentof  the  amount  of  damages  into  court, 
the  costs  of  tiko  trinl  and  of  the  application  to 
abide  the  event.  De  Medina  v.  SbarpneUj  1^ 
L.  J.,  C.  P.  37. 

When  a  muse  has  been  entered  for  trial  as 
undefi'nded,  it  is  the  duty  of  the  plaintiff's 
attr)rney,up()n  notice  from  the  defendant  of  his 
intention  to  defend,  to  inform  the  court  that 
the  cause  will  be  defended;  and  if  it  after- 
wards U  tried  as  umdefende<l,  out  of  its  proper 
turn,  a  new  trial  will  be  granted  without  an 
affidavit  of  merits.  Wolff  v.  Ooldring,  44  L. 
J.,  C.  P.  214;  23  W.  R.  473;  32  L.  T.,  N.  S. 
161. 

Absence  of  evidence  at  the  triaL] — A  now 
trial  is  never  gnmted  on  the  ground  that  a 
party  did  not  give  evidence  which  he  might 
iMive  produced.     C)oke  v.  Berry^  1  Wils.  98. 

Nor  to  let  the  fMirty  into  a  defense  of  which 
he  was  apprised  at  the  first  trial.  Vernon  v. 
iZ^mifcijy,  2T.  U.  113. 

And  it  will  be  considered  that  papers, 
which  were  in  the  possession  of  the  party, 
and  which  with  due  diligence  might  have 
been  produced,  are  not  in  tlie  nature  of  evi- 
dence subsequently  discovered.  Dixon  v. 
Graham,  5  Dow,  267. 

Where  a  plaintiff  had  been  nonsuited  on 
the  ground  of  a  non>production  of  a  bill  of 
exchange,  the  court  gmnted  a  new  trud,  upon 
an  affidavit  stating  that  the  bill  had  been  out 
of  the  iurisdiction  of  the  court;  had  been  sent 
for  in  due  lime,  but  not  received  until  too 
late  for  the  trial;  nnd  thai  it  was  then  in  the 
plaintiff's  possession.  Athim  v.  Owen,  4  N. 
&  M.  123. 

After  a  full  trial  by  a  competent  jury,  if  no 
fresh  light  can  be  thrown  in,  a  new  trial  will 
not  be  granted.  Camden  v.  Cowley,  1  W.  BL 
418. 

So,  if  there  appears  on  the  wliole  evidence 
enougli  to  sustain  the  verdict  found,  inde- 
pendently of  the  facts  brought  into  doubt^ 
the  court  will  not  interfere  and  order  a  new 
trial,  although  the  right  is  bound.  Hartwright 
V.  Bfid/uim,  11  Price,  883. 

But  if-  the  question  has  never  been  fully 
before  the  juiy,  a  new  trial  will  be  granted. 
MexY.  Maiden,  4  Burr.  2135. 

The  court  will  not  grant  a  new  trial  to  let 
ia  evidence  negativing  the  consent  of  a 
minor's  parent  in  anactioiid<;pending  on  the 
validity  of  a  marriage,  when  that  evidence 
might  have  been  produced  at  the  first  triaL 
Doe  d.  Jamsi  v.  Price,  1  M.  &  R  683. 

A  new  trial  will  not  be  grante«l  beoause  the 
counsel  thouglit  it  prudent  t«>  omit  evidenss 
which  they  had  in  their  briefs.  /Sjpof^  t« 
Ebgg,  2  W.  Bi.  802. 

For  a  client  is  bound  by  the  conduct  of  hit 
achrocate;  and  the  court  will  not  grant  a  new 
trial  on  the  ground  that  -the  witnesses  were 


9435 


NEGLIGENCE,    Y. 


by  his  parents  for  his  cure.    CoUim  v.  l/f&vre^ 
1  F.  &  F.  4^6— Coleridire. 

In  Hn  notion  by  a  child  to  recover  damages 
fur  iiijurics  purely  fiersoaal,  wliore  tlie  jury 
avs  fl<4e>i  the  dam}\<rea,  presumably  on  the 
prnmnil  that  the  child  would  uerer  be  capable 
of  earning;  his  own  living,  the  court  refused  to 
pnint  a  new  t rid  on  account  of  the  dealh  of 
the  rhihi  after  verdict  given  and  liefore  judg- 
ment signed.  Kramer  v.  Waymark,  4  II.  & 
C.  427;  1  L.  R,  £xch.  241;  Id  Jur.,  N.  8. 
395;  8*1  L.  J.,  Excb.  148;  14  W.  R  650;  14 
Lt,  i.%  N.  D.  868« 

As  to  damages  recoverable  in  actions  for 
causing  death  by  negligence, — eee  this  title, 

V.J    4. 

y.  Actions  for  Caustho  Dbath  by  NRa- 

LIOBMCK. 

1.    When  maintainMs ;    Nalur9   of  Action; 

and  Juriidietion. 

SUttrtea.]— [The  9  &  10  Vict.  c.  03  (com- 
monly called  Lord  Campbeirs  Act),  afUT 
reciting  that  no  action  at  law  i$  nou>  main- 
tainaJblt  arfaintt  a  person  who  by  hU  iorofig- 
fid  act,  neglect,  or  default  may  have  caimed  the 
death  of  another  person,  and  it  ia  oftentimee 
right  and  expedient  thai  the  wrongdoer  in  snc/i, 
case  shouUl  be  answerable  in  damages  for  the 
injury  so  caused  by  kim^  enacts,  that  wheiiso- 
eter  the  death  of  a  person  shall  be  caused  by 
wroftgful  act,  neglect,  or  default,  and  the  act, 
negl^y  or  default  is  such  as  toould  {if  deaXh 
had  not  ensued)  liave  entitieti  the  party  injured 
to  maintain  an  action  ftnd  recyter  damages  in 
respect  thereof,  then  and  in  every  stieh  case  t/ic 
person  who  would  have  been  liable  if  death  had 
not  ensued  sfuUl  be  liable  to  an  action  for 
damages,  notwithstanding  the  death  of  the  per- 
ton  injured,  and  aithough  the  death  shatl  hate 
been  caused  under  such  cireumstanees  as  amount 
in  law  to  felony. 

By  8.  2,  every  stwh  action  shaU  he  for  the 
benefit  of  the  wifi,  kusband,  parent,  and  eiiild 
of  the  person  whose  death  shall  hate  been  so 
caused,  and  shall  be  brought  by  and  in  the 
name  of  the  eeeeutor  or  adfninistrctl&r  irf  the 
person  deeecued  ; 

And  in  enery  such  action  the  jury  may  gite 
$ueh  damages  as  they  may  tliink  proportioned 
to  1M  injury  resulting  frttm  such  death  ;  to  the 
parties  respectiteiy  for  whotn  and  for  whose 
benefit  sueli  action  shall  be  brought ; 

And  the  amount  so  recovered^  after  deducting 

the  costs  not  reeotered  from  the  d^'endant,  shut 

be  divided  among  t/ie  btfore-mentioned  parties 

in  such  shares  cu  the  jury  by  their  verdict  shaU 

find  and  dircet. 

By  8.  3,  provided  always,  that  not  more  than 
one  action  shuU  be  for  and  in  respect  of  the  sAme 
sttbjectmatjter  of  complaint,  and  that  enery  suc/i 
action  shall  be  oommeneed  within  twelve  calen- 
dar months  after  the  death  of  such  deceased 
person. 

By  s.  4,  in  every  such  auction  the  plaintiff  on 
the  record  shall  be  required,  together  with  the 
dtsdaratum^   to  deUver  to  the  dtfendant  or  Ms 


attorney  a  fuU  particular  of  the  perw  or 
persons  for  whom  and  on  wkoss  he&mlf  emd 
action  siiaU  be  brougfd,  and  of  the  naiure  ef  tie 
claim  in  respect  of  which  damages  Aall  be  m^C 
to  be  recovered. 

By  s.  6,  tfte  f  Mowing  words  and  erpnnimt 
are  intentled  to  have  the  meanings  kerd/y  as- 
signed to  them  respectively,  so  far  as  suek  meaa- 
ings  are  not  exdu'led  by  the  context  or  by  the 
nature  of  the  subject-matter;  that  is  te  sa^ 
words  denoting  the  singular  number  are  te  hs 
understood  to  apply  also  to  a  plurality  ef  fer- 
eons  or  things;  and  words  denoting  the  met- 
culine  gender  are  to  be  uueUrstoud  to  apply  sim 
to  ptrsons  of  the  feminine  gender;  and  ike 
word  person  to  bodies  politic  and  corporaie^  ead 
parent  shall  include  father  and  mother,  asi 
grandfather  and  gra»dmel/ter^  and  etepfatker 
and  Uepmother;  and  thewurd  efiUd shaUinetsJs 
»09i  and  daughter,  and  grandson  and  gr»ir 
daugfUer,  and  utepson  and  ttepdaugter. 

By  27  <&  2»  Vii  t,  c.  05,  s.  I.  if  amlsosfles 
cut  it  shall  happen  at  any  time  or  times  in  SJiy 
ff  the  cases  intends  I  and  provided  for  by  tie  9 
db  10  Vict.  c.  93,  that  there  shall  be  rio  euat» 
or  cutministrator  of  the  person  deceased,  or,  that 
being  such  executor  or  administralor,  no  sad 
action  as  in  the  sail  act  mentioned  tJtaU,  uitkik 
six  calendar  mont/is  after  ttu  death  of  <bc&  <i»- 
eea'wt  jyerxon  as  therein  mentioned^  hate  iea 
brought  by  and  in  the  name  of  his  or  her  cue- 
utor  or  administrator^  t/ien  and  in  every  saA 
case  sncfi  action  may  be  brougid  by  and  is  tk 
name  or  names  of  all  or  any  of  the  persons  (jf 
more  tfyin  one)  for  whose  benefit  suck  adies 
would  have  been  if  it  had  been  brought  h^  esi 
in  the  name  of  sudi  executor  or  adminidrataf; 
and  every  acfion  so  to  be  brought  s^toU  bem 
the  Ocn^  of  the  same  person  or  persons,  sad 
shall  be  subject  to  the  same  reguleUiotis  and  pn- 
cedurf,  as  nearly  as  may  be^  cu  if  it  wn 
brought  Ify  and  in  the  name  of  such  eaader  «r 
administrator. 

Bv  s.  2,  it  Aall  be  sujfideni,  if  the  ife^huta 
is  advised  to  pay  money  into  court ^  that  kepsf 
it  as  a  tomfjcnsation  in  one  mm  to  all  penm 
entitled  under  the  said  act  for  hh  ^ron^si  sd^ 
neglect  or  defauU,  without  i>pecij)f%ng  Md  tksra 
into  which  it  is  to  be  divided  by  the  jurff;  asi 
if  the  said  ium  be  not  accepted,  and  an  itsm  it 
t(dxn  by  the  pldintiff  at  to  its  suffmenty,  dsi 
the  jury  shaU  thinhthe  same  sufficient^  iht  de- 
fendant shall  bsi  entitled  to  the  terdiet  upen  tfttt 
issue.] 


Natore  and  form  of  the  action  |  and 
maintainable^  generaUy.]— The  9  &  10  Tict 
c.  03,  givefc  Jin  action  to  the  hjlin»a*iitati«  of 
a  person  kilted  by  negliattncd  only  wh«t, 
hnd  he  isutvived,  hte  himself  at  commoa  bir 
could  liave  inaihtaltted  an  action  against  the 
person  guilty  of  the  tttgligcucc.  Senior^. 
Ward.  JJ  Jiir.,  1^.  3. 172;  28  L.  J.,  Q.  B.  13fl; 
7\V.  R  261;  i  fil.  &  El.  885. 

Therefore,  where  a  miner  was  killed  hj  tk 
neglect  of  a  rule  tnade  uiidor  18  &  10  Vict  <x 
108,  for  testing  the  sufficiency  of  the  rope  bj 
which  the  miners  were  let  di)wn  the  shaft  iato 
the  mine,  which  neglect^  beiug  knowabjilM 
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o^fier  of  tXte  mine,  would  have  ^rendered  him 
lisil>le,  t.liou<vh  tlic  deuth  was  chiefly  caused 
l>y  I  lie  negligence  of  a  fellow >ser van t: — Held, 
tUa\t  t.lic  cleceaecd  having  known  of  th«  rule 
for  testing  the  rope,  and  of  the  violntinn  of 
it,  aii^    Ivtiivinpf  been  warned  to  examine  the 
]x>pe,     CLn    action   could    not    be    maintained 
Mgt(i«is^  t  lie  owner  of  the  mine  for  compensa- 
tion.      Tb, 

A.    lottster  builder,   having    contracted    to 
l>ailrt    &   certain  buiidinjjr,  employed  A.  as  a 
l>Ti<*lclAyer.      The    scaffolding    was    erected 
««i¥<ier    the  auperintendence  of  the  master^s 
forem&n,  Ite  not  being  present,  and  was  con- 
strue tecl  by  incn  in  his  employ,  who  nsed  an 
iftneound  Icdser  pole,  in  consequence  of  which 
t^fae  aeaffold  broke  while  A.  was  at  work  upon 
It.    find  he  was  thrown  to  the  ground  and 
Icillcd..     Tlie  unsoundness  of  the  pole  had 
l>een  previously  pointed  out  to  the  forenMin: 
— Held,  that  no  action  could  be  miiintiiined 
a^iinat  the  nuister  builder,  there  being  no 
evidence  that  the  foi-eman  was  an  improper 
peraon  to  employ  for  that  purpose.      wiffmMre 
V.  J^iy.  5  £xch.  854;   U  Jur.  837;   19  L.  J., 
Bxclu  290. 

An  action  on  the  above  statute  can  only  be 
BCHaiiitaini'd  where  the  deceased  could  have 
maintained  the  action  if  alive;  therefore,  if 
in  an  action  where  the  death  is  nlleged  to 
have  lieen  caased  by  the  negligence  of  the 
defendant's  servants,  it  is  shown  that  the 
deceased,  by  his  own  negligence  or  careless- 
ness, contributed  to  the  accident,  the  defend- 
ant would  be  entitled  to  a  verdict.  Tucker  v. 
C/tajAin,  2  C.  &  K.  730—Denman. 

Tlie  9  <fe  10  Vict.  c.  93,  gives  to  the 
personal  representative  of  the  person  killed 
oy  the  wrongful  act,  neglect,  or  default  of 
another,  not  an  independent  cause  of  action, 
but  a  right  of  action,  when  there  was  a  sub- 
sisting cause  of  action  at  tfio  time  of  the 
death.  Bead  v.  Oreat  Eattern  Railway  Gem- 
pany,  9  B.  &  S.  714;  37  L.  J.,  Q-  B.  378. 

To  a  declanition  on  that  statute,  accord 
and  satisfaction  with  the  deceased  in  his  life- 
time is  a  good  plea.     Ih, 

When  a  passenger  on  a  railway  was  injured 
by  an  ncrident,  and  after  an  interval  died  in 
consequence:— Held,  that  his  executrix  might 
recover,  in  an  nction  for  breach  of  contract 
against  the  company,  the  dumnge  to  his 
personal  estate  arising  in  his  lifetime  from 
medical  expenses  and  loss  occasioned  by  his 
inability  to  attend  to  business.  Bradthato  v. 
Lancashire  antl  Yorkshire  RaiUeay  Cempany^ 
10  L.  B.,  C.  P.  189;  44  L.  J.,  C.  P.  148;  81 
L  T..  N.  8.  847. 

Jurisdiction.] — ^The  provisions  of  the  act 
extend  to  a  case  where  the  person  in  respect 
of  whose  death  damages  mk  sought  to  be 
rcfovercd  was  an  alien,  and  was  at  the  time 
of  the  wrongful  act,  neglect,  or  default 
which  caused  his  death  on  board  a  foreign 
▼easel  on  the  high  seas.  The  Explorer^  3  Ii. 
R,  Adm.  289;  40  L.  J.,  Adm.  41. 

In  an  action  under  9  <&  10  Vict.  c.  93,  and 
ft?  A  88  Vict.  c.  95,  where  Xhe  death  of  s 
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person  oocurred  in  the  course  of  his  em- 
ployment on  board  a  steamer  belonging  to  a 
railway  company,  during  the  passage  from 
Milford  to  Waterford,  it  was  alleged  that  the 
boiler  explosion,  which  occasion^  the  acci- 
dent, was  caused  by  the  corrosion  of  ))art  of 
the  machinery,  and  thnt  the  process  of  corro- 
sion extended .  over  a  period  during  which 
the  stenmer  had  been  several  times  in  Ireland : 
— Held,  that  no  part  of  the  cause  of  action 
was  shown  to  have  arisen  within  the  juris- 
diction of  the  Irish  court.  Walsh  v.  &rea$ 
Western  Railway  Company y  0  Ir.  R,  C.  L. 
5B2— Exch. 

Bfibot  ol  reeorery  as  bar  or  astoppel  to 
•nlMMqumit  actions.] — The  widow  and  ad- 
mi  ni^tnitrix  of  a  man  who  was  alleged  to 
have  died  in  consequence  of  a  railway  acci- 
dent, brought  an  action  against  the  railway 
company  for  the  benefit  of  herself  and  his 
children,  and  I'ecovcred  damages.  She  after- 
wards bniught  another  action,  suing  again 
as  administratrix,  for  the  benefit  of  the  estate, 
to  recover  costs  of  medical  attendance  durinc 
his  lifetime.  The  com)>any  having  raised 
again  certain  issues  which  had  been  deter- 
mined against  them  in  the  former  action,  sive 
replied  that  they  were  estopped  from  so 
doing: — Held,  that  they  ivere  not  estopped, 
as  the  two  actions  were  not  brought  by  her 
in  the.  same  rigiit,  the  action,  under  Lord 
Campbcirs  Act  being  a  statutory  action  in 
which  she  sued  as  trustee  for  a  spcciHc  class 
of  fiersons,  and  therefore  not  brought  in  the 
same  right  as  an  ordinary  action  by  an 
administratrix.  LeggoU  v.  Oreil  Northern 
Railway  Company ,  45  L.  J.»  Q.  B.  Div.  557; 
24  W.  li.  784;  1  L.  B.,  Q.  B.  Div.  599;  85 
L.  T.,  N.  S.  334. 

A  judgment  recovered  by  a  widow,  as  an 
administratrix  of  her  husband,  for  damages 
for  his  death,  through  the  negligence  or 
breach  of  duty  of  the  defendant,  is  no  bar 
to  a  subsequent  action  by  her  as  administra- 
trix of  her  husband,  to  recover  damages  for 
injur ios  arising  from  the  same  cause  to  his 
personal  prc»perty.  BameU  v;  Lueas^  6  Ir.  R., 
C.  L.  247— Exch.  Cham. ;  afiirming  R  C,  6 
Ir.  R,  C.  L.  140— C.  P. 

A  plaint  by  an  administratrix  to  recover 
damages  for  injuries  to  personal  chattels  of 
the  intestate,  is  sustained  by  proof  of  injnrieit 
to  machinery  firmly  attached,  by  bolts  and 
LCi-ews,  to  the  walls  and  floots  of  a  building 
held  by  tlie  intestate  as  a  tenant  from  year  to 
year,  and  in  the  nature  of  tnide  fixtures  re- 
movable as  l)etween  landlord -aad  tenant   ik 

2.  Parties. 

Who  aalitlad  to  an9j  infsnaral.] — ^In  order 
to  maintain  an  action  under  9  &  10  Viot  c 
93,  Lord  CampbelPs  Act,  the** persons  upon 
whoso  behalf  rt  is  brought  must  prove  that 
during  the  lifetime  of  the  deceased  a  pecuniary 
advantage  accrued  to  thorn  owing  to  their 
relationship' with  him;  they  are  not  entitled 
to  compensation  under  that  statute, 'if  the 
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RoUngf  M  to  ttaaiM  on  JooobmiU.] — [Bj 

17  &  18  Vict.  c.  125,  8.  81  no  nete  trial  tAob 
be  grant »l  Ay  reoMtm  of  the  nUintf  of  any  judge 
that  t  >  etamp  npon  any  document  ie  miffideut^ 
or  that  the  dftcvment  does  not  require  a  $t4imp.  ] 

Thin  proviHion  «loe8  not  apply  where,  on  an 
obj(*cti<Mt  iH'ing  taken  to  the  sufficiency  of  the 
•tamponado4un»ent,  tlie  juOge,  with  consent 
of  iIk!  ptirties  abstains  from  cxpreanng  an 
opinion  on  the  point,  and  reserves  it  for  de- 
cision in  lmtie<>.  Eamee  y.  Smilh^  1  Jur.,  N. 
B.  1023 -Exch. 

A  judge  holding  a  document  nrimissible 
which  has  lx*eii  objected  to  for  insufficiency 
of  stamp,  ought  not  to  reserve  the  quebtion 
of  sulUcicDcy  for  the  court.  Siordet  v.  Kuct* 
inaki,  17  C.  B.  251;  25  L.  J.,  C.  P.  2. 

Impropsff  admlssloa  or  r^^ctioa  of  erl- 
dsnoe.] — The  court  will  not  permit  a  party  to 
move  for  a  new  trial  on  an  objection  to  the 
apptical>ility  of  evidence,  unless  the  objec- 
tion was  taken  before  the  judge  commenced 
his  summing  up.  Abbott  v.  Partone,  7  Blng. 
563;  5  M.  &  P.  521. 

The  court  will  not  grant  a  new  trial  on  the 
ground  thnt  evidence  has  been  admitted 
which  ought  to  huve  l>een  rejected,  if,  ex- 
clusive of  such  evidence,  there  is  enough  to 
warrant  the  fin<linff  of  the  jury.  iXte  d. 
Teynham  v.  Tyler,  «  Bing.  501;  4  M.  &  P. 
877. 

Where  impro]ier  evidence  is  received,  and  a 
verdict  ^iven  for  the  party  adducing  it,  the 
court  will  grant  a  new  trial,  although  there  is 
no  other  evidence  on  the  same  |)oiiit  in  favor 
of  the  same  party,  unless  they  see  clearly  titat 
the  improjier  evidence  could  not  have  weighed 
with  the  jury,  or  that  tito  ver«lict,  if  given 
tlie  other  way,  would  have  been  set  aside  as 
against  evidence.  Wright  v.  Doe  d.  J^Uham, 
7  \.  &  B.  318.  8.  P.,  Baron  de  Buteen  v. 
Farr,  4  A.  A  £.  68;  5  N.  &  iL  617;  I  H.  & 
W.  785. 

Where,  in  ejectment,  evidence  was  received 
in  fnvor  of  the  plaintiff,  which  was  imnlmis- 
sible,  but  alt  objections  and  exceptions  were 
reserved  for  the  opinion  of  the  court,  by  the 
consent  c»f  both  parties:— Held,  that  the  de- 
fendant was  not  entitled  to  a  new  trial  witli- 
out  {Miyment  of  costs,  on  the  ground  of 
the  reception  of  this  evidence,  if  the  legal 
evidence  admitted  showed  the  title  to  be  in 
the  lessoTH  of  the  plaintiff;  as,  upon  such  a 
reservation,  the  court  is  Called  uiM)n  to  decide 
whether  thelessorsof  theplainti?  are  entitled 
to  recover  or  not.  Ihe  a.  QUhert  v.  iiie/»^  7 
H.  ft  W.  102. 

Where  an  objection  is  taken  to  the  admis- 
sibility of  evidence,  but  such  objection  is  not 
afterwards  pt^essed;  and  no  babsequcnt  appli- 
cation is  made  to  have  it  stnick  out,  the  cir- 
cumstance of  its  having  gone  to  the  jury  is  no 
ground  for  a  new  trial,  eventhough  it  shonld 
appear  in  the  result  to  have  been  on  particular 

Sounds  open  to  objection.     Ferrand  v.  Mil- 
fan,  10  Jur.  6;  15  L.  J.,  Q.  B.  108. 
When  an  instrument    in   writing,  legiti- 


mately admitted  in  the  coone  of  a 
raises  a  latent  ambiguity,  evidence  to  ei- 
plain  snch  ambiguity  is  admiasibte;  ba^if 
there  is,  in  truth,  no  latent  MinUigiiity.  asd 
the  evidence  to  ex  pi  tin  is  const-tiurttly  ia- 
admissible,  sttU  the  inpro|>er  admisiBB  d 
such  evidence  would  noc  be  a  gTonad  for  s 
new  trial,  because  the  writing  wooU  Ui» 
be  for  the  conrt  to  construe  withont  n^Bd 
to  the  evid<*nce.  Bruff  v.  CffmsfUare^  II  a 
B.,  N.  8.  268:  9  Jur.,  N.  S.  7a 

Where  evidence  is  rejectt?d  nr  liich  is  tendfwd 
for  one  purpo^,  and  it-  is  inaduiissible  fortbit 
purpore,  but  is  admissible  in  another  vIcwgI 
the  case  not  alluded  to  at  Utc  trial,  the  osvt 
will  not  grant  a  new  trial  upon  an  imfcofu 
rejectitm  of  evidence.  Bex  v.  GtobI^  3  £ 
AJL  106;  5B.  AAd.  1081. 

The  rejection  of  evidence,  wiiich,  if  id- 
mitted,  wtmld  not  alter  tlte  case^  or  estab&A 
any  fact  not  already  proved  by  oclter  ioeaB% 
is  not  a  ground  for  a  new  triaL  Almntder  t. 
BarJrer,  2  Tyr.  i40;  2  C.  &  J.  133. 

Where  evidence  lias  been  iaft^properly  re- 
jected, the  court  will  grant  a  new  tii4 
unless  with  the  addition  of  the  rejected  evi- 
dence a  verdict  given  for  the  party  offcrag 
it  would  be  clearly  and  maiiifeslly  agaiail 
the  weight  of  evidence.     CrcOM  t.  BarrdX,  1 

C,  M.  &  R.  919;  6  Tyr.  458. 

When  evidence  tending  to  establi^  < 
point  already  supported  by  more  direct  procf 
IS  improperly  rejected,  the  court  will  not 
grant  a  new  trial  on  that  groooi],  if  i^sees 
thAt  the  ciise  would  not  have  been  advssced 
further  by  admitting  the  particular  piece  of 
evidence.  Boe  d.  Wehik  v.  Langfidd^  16  J£  J 
W.  497. 

The  merp  fact  of  a  document  being  ad- 
mitted, though  not  legal  evidence,  the  itc-on 
enumerated  in  which  were  proved  by  otbcr 
evidence,  is  no  ground  for  gnuiting  a  oev 
triid.     Siindl  v.  Bob&rte,  2  B.  0.  Rep.  213;  S 

D.  ^k  L.  460;  12  Jur.  618;  17  L.  J.,  Q-B.  Itf 
—Erie. 

If  a  document  is  offered  on  one  gmnod 
which  is  untenable,  and  is  rejected,  and  after 
the  trial  it  is  discovered  that  the  docnineflt 
mi^it  have  been  offered  on  another  griiood, 
which  was  a  good  one,  the  court  will  not 
gn\nt  a  now  triaL  At  all  events,  not  onles 
manifest  injustice  would  ensue,  and  the  party 
could  not  by  due  diligence  have  ofEered  the 
document  on  the  proper  ground  at  tlie  trial 
Doe  d.  KingUAe  v.  Beoim,  7  C.  B.  4o0;  18 L 
J.,  C.  P.  128. 

In  trespass  quare  clausum  fregit,  on  a  plea 
of  a  right  over  the  locus  in  quo,  a  witness  for 
the  plaintiff,  in  cross-examination,  spoke  of 
the  exercise  of  the  same  right  by  other  per- 
sons liesides  the  defendant;  on  his  re-exami- 
nation he  gave  evidence  of  the  exercise  of  the 
right  over  places  other  than  the  locus  in  quo, 
and  the  jury  found  for  the  plaintiff: — Bdd, 
that  the  improper  reception  of  this  evideooe 
was  no  ground  for  a  new  trLil  on  the  port  of 
the  defendant;  the  judge  ought  %c%  have  been 
requested  to  expunge  it  from  his  notes  at  tiM 


NEW    TRIAL,    II. 


»4fi9 


JaTI  .        Blewitt  ▼.  Tregonning,  8  A.  ^  £.  634; 
11.    A?  W.  432. 

«  >     cMi title  a  party  to  a  new  trial  on  tbe 

OYzaiid  of  the  rejection  of  evidooce,  it  must 

ixs^ir  not  moieiy  timt  it  was  offered  and  not 

j'ivc'd,    but  that  tlie  jud^  was  ^iven  to 

M-k*  I  <j>r&>t.nnd  that  irs  reception  was  pressed,  and 

tmsa.t;    lie  dolil«nitcly  rejected  it.      WAiteluntse 

.    Jllieinmanti  27  L.  J.,  Exch.  995. 

W      new    triiil   cannot  be  granted  on  ttic 

pr«  »ttxiil  that  documents  have  been  improperly 

:fte\0.  protected  from  production,  if  it  ap|)earB 

frl'ifti.t:  they  were  irreleTant  to  the  issues,  or  not 

ikcl Kxilssible.    Beatnon  ▼.  Skene^  29  L.  J.,  £xch. 

;  5  il.  ^S;  N.  838. 

The  court  refused  to  go  into  tho  question 

lmprn]>er  rejection  of  a  document,  on  tlie 

ground  iliut  it  did  not  appear  by  tlie  judged 

s&o'tes  that  the  document  had  i>een  formally 

tiendcred  in  evidcnoe.     Campbell  r.  Loader^  ^ 

H.    &  O.  520;  11  Jur.,  N.  8.  2^;  84  L.  J., 

Sxch.  50;  18  W.  R.  848;  11  L.  T.,  N.  S. 

^Where  an  objection  is  taken  to  the  recep- 
'tion  of  a  document  on  the  ground  of  the  want 
of   a  stamp,  and  the  objection  is  allowed  by 
tlie  judge  and  tbe  evidence  rejected,  it  is  tbe 
dnty  of  counsel,  intending  to  rely  on  sucli 
rejection  as  agroun^l  for  a  new  trial,  to  object 
to  the  rejection  of  the  document  after  the 
judge^s  decision  that  it  requires  a  stamp,  and 
forin;illy  to  tender  the  document  in  evidence, 
and  to  require  a  note  to  be  taken  of  the  ten- 
der and  its  rejection;  and  failing  to  do  so« 
tlie  rejection    cannot   afterwards    be    made 
available  as  a  ground  for  a  new  trial.     lb. 

Where  documents  are  put  as  the  defendant's 
evidence  in  the  course  of  the  plaintiff's  case, 
^without  objection  on  the  part  of  tlie  plaintiff, 
they  arc  to  bo  taken  as  the  defendant's  evi- 
dence, and  as  received  by  consent,  and  their 
reception  cannot  be    subsequently  made   a 
ground  for  a  new  trial ;  the  question  whether 
the  issue  raised  on  the  record  called  for  any 
evidence  on  the  particular  point,  being  quite 
a  distinct  and  separate  question*     lb. 

In  nn  action  for  false  imprisonment,  where 
a  verdict  with  200Z.  damages  was  given  for 
one  night's  confinement  in  a  prison,  evidence 
of  a  trespass  by  the  defendant  on  the  goods 
of  the  p^ftintiff,  arising  out  of  the  same  trans- 
action, committed  on  the  following  day,  was 
admitted,  for  the  purpose  of  showing  that  the 
defendant  was  actuated  by  nutlice: — ^Held,  to 
be  no  ground  for  granting  a  new  triaL  M- 
gdl  V.  FraneU,  1  M.  &  O.  222. 

A  verdict  ouglit  not  to  be  disturbed  for  the 

reception  of  illegal  evidence  wliich  had  no 

effect  whatever  upon  the  result  of  the  trial. 

•         M'Cmik  V.  MtQwiigh,  7  Ir.  R.,  0.  L.  286^ 

Exch. 

A  ncvT  trial  will  not  be  granted  for  evidence 
prcmatarely  admitted,  but  which  becomes 
tdmii^ible  in  the  course  of  a  trial.  Faund  w, 
Wallace,  85  L.  T.,  N.  8.  861— Q.  B.  Div. 

in  nn  action  against  the  defendant  for  non- 
paymont  of  money  for  a  macliine,  the  defense 
was  \\\ui  the  machme  wiis  faulty  in  its  con- 
itruclion.      In  opening  the  case  plaintiff's 


counsel,  in  order  to  show  thnt  the  defense 
was  not  bon&  fide,  proposed  to  read  in  evi- 
dence a  letter  written  by  VV.,  the  defendant's 
son,  who  hud  themiuiugenK.'ntof  tiie  machine, 
and  alone  corresponded  with  the  plaintiff. 
Subsequently,  W.,  who  was  in  court,  was 
called  as  a  witness  by  the  defend.uH,  bat 
asked  no  question;  the  judge  then  ruled  (hat 
the  let^r  was  receivable  in  evidence  against 
tbe  defendant.  A  verdict  was  fouml  for 
the  plaintiff,  and  the  defendant  having  ap- 
plied for  a  new  trial : — Held,  that  whether 
or  not  the  evidence  was  admissible  in  the 
first  instance,  it  subsequently  bec:ime  so  by 
W.  being  called  as  a  witness,  and  the  fact 
that  W.  was  not  cxiuuined  by  the  party  call- 
ing him,  nor  asked  whether  be  had  acted 
bonft  fide,  made  no  difference.    Jh. 

8.  Other  Ridings  upon  Trial;  NonsuiU;  Di- 
rections to  Jury, 

Ruling  as  to  right  to  begin.] — An  incorrect 
ruling  as  to  the  proper  party  to  begin  is  no 
ground  for  a  new  trial,  unless  it  also  nppears 
that  substantial  injustice  or  manifest  injury 
has  resulted  from  it.  Bramlford  v.  Freeman^ 
5  Exch.  734;  14  Jur.  987:  20  L.  J.,  Exch.  86; 
Hickman  v.  Fernic,  8  M.  &  W.  505;  EfuxmU 
V.  Matthews,  4  D.  &  L.  721 ;  Doed.  Bather  v. 
Brayne,  5  0.  B.  05o;  Booth  v.  Milns,  4  D.  ft 
L.  52;  15  L.  J.,  £xch.  834. 

Granting  or  refusing  nonsuit.] — Where  a 
plaintiff  had  been  nonsuited  upon  the  o[)ening 
speech  of  his  counsel,  and  it  was  afterwards 
shown  by  affidavit  that  his  witnesses  could 
have  provpda  good  cause  of  action,  not  stated 
in  the  opening  speech,  the  court  gmnted  a 
new  trial  up(m  payment  of  costs.  Edger  v. 
Knapp,  6  M.  &  G.  753;  6  Scott,  N.  R.  707;  1 
D.  &L.  73;  7  Jur.  583. 

Where  a  defendant  applies  to  the  judge  for 
a  nonsuit,  on  the  ground  that  the  contract  de- 
clared on  is  not  proved,  and  he  declines  to  non- 
suit, but  reserves  the  point,  and  the  jury  finds 
for  the  defendant,  it  is  competent  to  him  to 
set  up  the  objection  taken  at  the  trial,  iu 
answer  to  a  rule  for  a  new  trial  obtained  by 
the  plaintiff,  on  the  ground  Uiat  the  verdict 
is  against  evidence.  Mummery  v.  Pau\  1  C. 
B.  810. 

A  plaintiff  wlio  chooses  to  be  nonsuited  in 
order  to  avoid  an  impending  verdict  for  the 
defendant,  cannot  have  a  new  trial  on  tlie 
ground  that  there  was  evidence  to  go  to  the 
jury«     Aueim  v.  Emm^  2  M.  <&;  G.  430. 

In  an  action  by  an  allottee  in  a  projected 
railway,  upon  the  failure  of  the  scheme,  for 
the  recovery  of  his  deposit,  where  he  had 
executed  the  eubsoribers'  deed,  there  being  no 
evidence  that  such  execution  was  obtained  by 
fraud,  the  defendant,  under  the  direotion  of 
the  judge,  obtained  a  verdict:— Held,  that  as 
tJie  plaintiff  should  have  been  nonsuited,  a 
rule  for  a  now  trial  ought  not  to  be  granted, 
although  some  observations  made  by  the 
judge  to  the  jury,  a^s  to  what  would  constitute 
fraud,  might  not  be  legally  correct ;  but  in  such 
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a  case  the  court  will  grant  a  rale  to  enter  a 
nonsuit.     Atkinson  v.  Poeock^  1  Bxcti.  7i6. 

Where  a  Judge  reserres  facts  for  the  opinion 
of  the  court  with  the  consent  of  the  parties, 
iuch  facts  are  in  the  nature  of  a  special  case; 
and  if  the  Terdtct  can  stand  consbtently  with 
those  facts,  though  they  might  lead  to  an  op- 
posite conclusion,  the  court  in  its  discretion 
will  order  the  verdict  to  stand  rather  than 
grant  a  new  trial,  which  could  only  end  in  the 
nine  verdict  with  additional  expense.  Dyer 
y.  ChwUif,  12  Jur.  776;  17  L.  J.,  Q.  B.  960. 

Znstruotiotts  to  Jury )  misdirection  or  non- 
direction  of  Judge,  generally.] — To  entitle  a 
party  to  a  new  trial  on  the  ground  of  mis- 
direction, it  must  be  shown  that  the  jury  luis 
been  thereby  induced  to  form  a  wrong  con- 
clusion. NeteetutU  v.  Broxtowe^  1  N.  &  M. 
598;  4  B.  ft  Ad.  278. 

Where  a  new  trial  is  moved  for  on  the 
ground  of  a  misdirection  in  point  of  law,  if 
the  court  sees  that  justice  hns  been  done  be- 
tween the  parties,  they  will  not  set  aside  the 
verdict,  nor  enter  into  a  discussion  of  the 
question  of  law.  Edmon9(m  v.  MacheUy  2  T. 
li.  4. 

It  is  no  ground  for  a  new  trial  that  the 
judge,  in  his  summing  up,  omitted  specially 
to  Uwe  to  the  jury  a  point  made  in  the  course 
of  th  ^  trial,  if  the  whole  case  was  substan- 
tiall>  left  to  thencL  Bobinwn  v.  GUadow,  2 
Scott,  250;  2  Bing.  N.  C.  156;  1  Hodges, 
245. 

It  IP  not  a  misdirection,  if  the  judge  refers 
the  ju)  f  to  their  own  knowledge  of  any  par- 
ticulai  facts,  which  have  been  proved  as  mat- 
ter of  L  lustration  only,  and  not  as  matter  of 
evidence.     Bex  v.  SuUon,  4  M.  ft  S.  582. 

A  di.'ection,  partially  incorrect,  is  not  a 
ground  for  a  new  trial,  where  the  verdict  is 
consistint  with  the  justice  of  the  case. 
WiebsB  f.  CluUerbuek,2mng,  488;  10  Moore, 
68. 

If  the  plaintiiTs  counsel  acquiesces  in  the 
judge^s  f  nling,  whereby  the  defendant  takes 
a  verdict  withont  going  into  his  case,  the 
plaintiff  will  not  be  afterwards  permitted  to 
move  for  a  now  trial  on  the  ground  of  a  mis- 
direction.    2ioSn$ony,  Cook,  6  Taunt  886. 

If  upon  tho  )adge  directing  the  jury  to 
ffive  nominal  dajibgcs,  the  plaintiff  elects  to 
be  nonsuited,  he  will  not  bo  permitted  to 
have  a  new  trial,  upon  the  ground  of  a  mis- 
direction in  that  poiat.  mitler  v.  Dorant^  8 
Taunt.  229. 

It  is  no  ground  for  a  new  trial  for  mis- 
direction, that  the  judge  expresses  a  strong 
opinion  upon  the  fticts  either  way;  the  whole 
being  left  to  the  discretion  of  the  jury,  where 
the  question  is  one  peculiarly  for  their  con- 
sideration. Belcher  v.  Prittie,  4  M.  ft  Scott, 
205;  10  Bing.  408.  S.  P.,  Faetery.  Steele,  5 
Scott,  28. 

Where  a  jury  had  not  acted  according  to  a 
misdirection,  but  had  given  damages,  the 
court  would  not  grant  a  ni  w  trial,  on  the 
ground  of  the  misdirection.  Twigg  v.  Pi[ftt», 
1  C,  M.  ft  R.  89. 


The  judge'direeted  the  Jniy,  if  tl»7 
to  a  certain  conclusion,  to  ^i ve  their  veidiet 
for  the  plaintiff;  but  if  tb^y  caoie  to  oths 
of  two  other  ccnclosioiis,  which  he  potoH 
out,  to  find  for  the  defeiMlaat,  and  state  m 
which  CTOimd  their  judgment  was  Imed. 
The  plaintiff  then  chose  to  be  DOBwiitcd:— 
Held,  that  he  was  not  entitled  to  a  nevtrai 
on  account  of  misdirection ,  if  either  of  the 
two  latter  points  was  rightly  put  to  the  jvr. 
Vaeher  v.  Gocke,  1  B.  ft  Ad.  145;  ILftH. 
858. 

In  trespass  ouaro  clausnm.  f rc^t.  there  «« 
a  plea  claiming  a  right  bj  custom,  ni 
another  by  prescription,  and  several  others  It 
non-extstinff  grants;  the  judg^  called  the  st- 
tention  of  the  jury  to  the  nature  of  the  aode 
of  claim,  and  told  them  that,  in  urder  to  sap- 
port  the  piescription,  exclusive  aijoynMst 
was  necessary : — Held,  that  it  w^as  no  nil- 
direction,  as  the  expression  **  excdusive"  wm 
used  to  point  their  attention  to  the  diffienal 
nature  of  the  claim  by  cnstom  as  a  pebfic 
right,  and  by  prescription  as  a  private  ri«M. 
Ble^  V.  JVeffonning,  8  A.  ft  K.  554;  iKk 
W.  482. 

If  a  judge,  on  leaving  to  the  jury  a  qaei- 
tion  partly  depending  upon  tlie  eonstmetioi 
of  an  act  of  parliament,  does  not  give  the 
jury  nn  explanation  of  the  meaning  of  the  set 
sufficiently  comprehensive  to  enable  them  te 
decide  the  particular  issue,  it  ia  a  misdiree- 
tion.  Elliott  V,  South  Dewm  Baih^y  Cm- 
pany,  17  L.  J.,  Exch.  262;  2  Excli.  7^. 

It  is  no  misdirection  if  the  judge  states  is 
strong  terms  the  impression  which  the  en- 
denoe  has  made  upon  his  mind,  nnless  it  ii 
clearly  shown  that  the  irapressioa  was  sot 
warranted  by  such  evidence.  DmMem  r. 
Stanley,  8  Soott^  N.  R.  49;  2  M.  ft  G.  721. 

Where  the  plaintiff's  case  was  desrij 
supported  by  a  qualified  admission  made  hj 
the  defendant: — ^Held  no  misdirection,  thit 
the  judge  did  not  distinctly  tell  the  jnrv  that 
the  whole  admission  must  be  takm  togeCAa 
Beck/iam  v.  Otberne,  6  M.  ft  G.  771;  7  Scott, 
N.  R  520. 

The  court  will  not  gprant  a  defendant  a  sev 
trial  wliere  there  has  been  a  misdirectioQ 
with  res{)ect  to  one  item  only  of  the  pliuntiffi 
demand,  and  the  plaintiff  consents  to  nrdoea 
the  damages  by  the  whole  si^m  in  res|icct  of 
which  the  misdirection  took  place.  If'^ni. 
Tuekwell,  1  C.  B.  607;  15  L.  J.,  C,  P.  153. 

Where  a  judge  mistakes  the  law  upon  t 
collateral  point,  U))on  which  a  bill  of  ex- 
ceptions  would  not  lie«  a  new  trial  will  sot 
be  granted  ns  of  right,  but  the  court  viH 
exercise  its  discretion  according  to  its  opioioi 
of  the  result  being  in  accordance  with  the 
justice  of  the  case.  Black  v.  Jonee,  6  £xdL 
218;  20  L.  J..  Exch.  152. 

A  mistaken  ruling  as  to  a  matter  collateni 
to  the  issue,  not  being  ground  for  a  bill  of 
exceptions,  will  never  t)e  made  ground  fori 
new  trial,  uuleiis  the  court  can  see  tlwt  is* 
justice  has  been  occasioned  by  tite  mistake 
HennHm  v.  Leeter,  12  C.  B.,  N.  8.  776;  9 
Jur.,  K.  8.  601. 
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I|t    is    no  ground   for  a  new  trial  that  the 
^  ~ eaves  to  t ho  jury  as  a  question  of  fact 

liich  he  should  himself  have  decided 
XKkAtter  of  law,  unless  the  objection  is 
to  the  notice  of  the  judge.    Doe  d. 
tricieU^nd  ▼.  Strickland,  8  C.  B.  724.  . 

A.  ^wrrong  observation  by  a  judge  on  a  matter 
I  fact.,  which  is  left  as  a  question  of  fact 
>r  tlf^  jury,  is  no  gnmnd  ifor  a  new  trial. 
"^^ifi^^  V,  Aihton,  11  M.  &  W.  401;  13  L.  J., 
:xcli.   368. 

X^  is  no  ground  for  setting  aside  a  verdict 
liut;  tlie  judge  in  summing  up  has  commented, 
loivever  strongly,  on  the  arguments  made 
lae  of  by  the  counsel  for  the  unsuccessful 
fMtrty  in  his  address  to  the  jury.  Darby  v. 
Otimel^y,  1  H.  d;  N.  1;  3  Jur.,  N.  S.  407;  25 
L*.  J.«  £xch.  227. 

TUe  defendant's  counsel  rested  the  defense 

exclusively  on  one  issue,  and  after  verdict  on 

that,  objected  that  the  judge  hud  omitted  to 

notice  a  point  of  law  not  arising  on  that  issue 

V>ut  on  another: — Held,  that  he  liad  precluded 

himself  from  the  objection,  and   could  not 

afterwards  treat  the  judge's  omission  as  a 

HilecLirection.    Horhr  ▼.  Carpenter,  27  L.  J., 

C.  P.   1. 

When  counsel  at  a  trial  does  not  ask  that 
a  point  should  be  submitted  to  the  jury,  but 
g^ts  leave  to  move  reserved,  he  cannot  after- 
vrards  ask  for  a  new  tnal  on  the  ground  that 
that  point  was  not  submitted  to  the  jury. 
Morgan,  v.  Cauchman,  14  0.  B.  100;  28  L.  J., 
C.  P.  86. 

The  circumstance  of  the  judge  having  left 
an  immaterial  question  to  the  jury,  with  a 
direction  that,  if  they  find  it  one  way,  they 
must  return  a  verdict  for  the  defendant,  does 
not  entitle  the  plaintiff  to  a  new  trial,  if  upon 
all  the  other  undisputed  facts  of  the  case  the 
defendant  is  clearly  entitled  to  the  verdict. 
Clarke  v.  Allen,  16  C.  B.  227;  1  Jur.,  N.  8. 
710;  24  L.  J.,  C.  P.  163. 

When  counsel  for  the  defendant  advisedly 
abstained  from  submitting  to  the  jury  a  queS' 
tion  of  fact  which  was  open  upon  the  plead- 
ings, and  which,  if  answered  in  his  favor, 
would  have  entitled  him  to  the  verdict,  and 
the  judge  also  abstained  frt>m  noticing  it  in 
his  summing  up,  the  court  refused  to  c(rant 
the  defendant  a  new  trial  as  for  a  misdirec- 
tion. Martin  v.  Oreat  Northern  Railway 
Company,  16  C.  B.  179;  1  Jur.,  N.  8.  613; 
24  L.  J.,  C.  P.  209. 

On  the  trial  of  an  action  for  slander,  before 
the  plaintifPa  coansel  stated  his  case,  the 
jud^e,  in  the  bearing  of  the  jury,  suggested 
to  the  parties  that  it  would  be  better  to  with- 
draw a  juror.  This  was  declined,  and  the  jury 
found  a  verdict  for  the  defendant: — Held, 
that  this  obserration  of  the  judge  was  not 
ealcnlated  improperly  to  sway  the  jury  to  give 
their  veidict  for  either  of  the  parties.  Hoyd 
V.  /oiMt,  6  B.  Jb  8.  475. 

NoD-diiection  is  only  a  ground  for  gating 
a  new  trial  where  the  Terdict  is  against  the 
weight  of  evidence.  Ford  v.  Laeey,  80  L.  J.« 
Ezch.  862;  7  Jur.,  N.  8.  684.  8.  P.,  Great 
Wutem  Mailtoay  Company  of.  Canada  ▼.  Braid, 


1  MooTO  P.  C.  Ol,  N.  S.  101:  9  Jiir,  N.  S. 
839;  11  W.  R.  444;  8  L.  T.,  N.  S.  81. 

The  refusal  by  n  judge  to  direct  a  jury  to 
find  for  the  pluintitf  or  for  the  defeudnnt  does 
not  constitute  misdirection.  The  evidence  on 
which  his  refusal  was  founded  and  the  reasons 
for  impeacljting  it  must  be  stated  to  him  at 
the  time.  Greene  v.  BaUman,  6  L.  R.,  H.  L. 
Cas.  691. 

In  an  interplcadei^iseue  B.  claimed  iron  as 
his  property.  The  iron  had  been  seized  under 
a  fi.  fa.  issued  nt  the  suit  of  F.,  a  judgment 
creditor  of  a  railway  company,  in  whose  pos- 
session the  iron  was  when  the  seizure  took 
place.  The  evidence  showed  that  the  com- 
pany had  obtained  possession  of  the  iron 
through  the  art  of  G.  and  K.  These  persons 
had  purchased  it  from  B.,  and  had  given  bills 
for  It,  which  were  in  danger  of  not  being 
honored.  In  that  state  of  circumstances  they 
represented  to  B.  that  if  hewouhl  allow  them 
to  have  possession  of  it  and  to  hand  it  over 
to  the  company,  the  company  would  become 
in  a  position  to  exercise  its  borrowing  powers 
*under  its  act,  and  G.  and  E.*s  hills  could 
then  be  honored.  B.  said  that  he  would 
consent,  provided  that  his  rights  were  not 
impaired.  B.'s  agent  accordingly  delivered 
the  iron  to  G.  and  K.,  who  then  put  it  into 
the  possession  of  the  railway  company,  after 
which  it  was  taken  in  exeqution  under  the  fi. 
fa.  At  the  trial  of  the  interpleader  issue  the 
defendant's  counsel  contended  that  by  the 
transfer  of  the  iron  witii  the  bills  of  lading 
the  property  had  completely  passed  to  the 
railway  company,  and  on  that  ground  called 
on  the  judge  to  direct  a  verdict  for  that  com- 
pany. The  judge  refused,  and  the  jury  found 
a  verdict  for  B.  Tliis  verdict  was  sustained 
in  the  Queen *s  Bench  on  motion  for  a  new 
trial;  and  the  Exchequer  Chamber  affirmed 
that  decision.  On  appeal  it  was  contended 
that  B.*s  permission  to  allow  the  iron  to  bo 
put  into  the  possession  of  the  railway  company 
was  an  illegal  contrivance  to  evade  the  pro- 
visions of  the  company^s  act,  and  thus  enable 
a  cheat  to  be  practiced  upon  the  persons  from 
whom  the  company  proposed  to  borrow 
money,  and  being  so,  deprived  B.  of  the  right 
to  assert  his  tjtle  to  the  inm,  which  ho  had, 
for  such  fraudulent  purpose,  allowed  to  bo 
transferred  to  the  company,  and  that  the 
judge  had  been  guilty  of  a  misdirection  in 
not  directing  on  this  ground  a  verdict  for 
the  defendant: — Held,  that  this  objection, 
which  had  not  been  raised  at  the  trial,  could 
not  now  be  received;  that  such  objection 
ought  to  have  been  presented  and  substan- 
tiated by  evidence  at  the  trial;  that  on  it  the 
jadge  should  have  been  called  on  to  give  his 
direction  to  the  jury;  and  that  as  nothing  of 
this  sort  had  been  done  tliere  was  no  mis- 
direction,   lb. 

It  is  for  a  party  showing  cause  against  a 
rule  for  a  new  trial  on  the  ground  of  mis- 
direction to  show  that  the  alleged  misdirec- 
tion did  not  cause  a  miscarriage  of  justice; 
and  he  mustsliow  it  by  authentic  evidence. 
Anthony  v.  HaUtead,  87  L.  T.,  N.  8.  438. 
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BIrtotloiis  M  to  damagM  and  ooato.] — ^It  it 
00  ground  for  setting  aside  a  verdict,  that 
the  jury  has  given  only  a  shilling  damages, 
under  a  mistaken  impression  that  it  wouUl 
carry  costs.  Mean  v.  Otiffin^  3  Scott^  N.  B. 
16;  1  M.  AG.  7M. 

In  an  action  for  a  libel  tending  to  ridicule 
the  plaintiff,  a  sheriff^s  officer,  in  his  calling, 
the  judge  told  tlie  jury  that  the  publication 
was  ltl>elous.  The  jury  asked  what  sum 
would  carry  costs,  and  being  told  that  a 
tnilling  would,  returned  a  verdict  for  the  de- 
fendant :  the  court  grunted  a  new  trial.  Levy 
T.  Miim,  12  Moore,  418;  4  Bing.  105. 

If  the  judge  does  not  inform  the  jary 
what  is  the  proper  meaaare  of  damagee  on  an 
iaaue  on  which  it  it  admitted  tltat  tlie  plaint* 
iff  it  entitled  to  a  verdict  and  to  damages,  tha 
ooort  will  direct  a  new  trial,  although  the 

S>int  was  not  taken  by  the  plaintiff's  coautel. 
uiffht  V.  Egerion,  7  Exch.  407. 

Wliere  there  is  an  established  rule  by  which 
the  lury  should  be  governed  in  tlie  measure 
of  damages,  it  it  the  duty  of  tlie  judge  to 
bring  it  to  their  notice,  and  direct  them  in* 
accordance  with  it;  and  hit  omitting  tfi  do  so 
it  ground  for  a  new  trial.  HadUy  v.  Bixen- 
dale,  9  Exch.  841;  9  O.  L.  R  017;  16  Jur. 
863;  23  U  J.,  Exch.  179. 

Iq  an  action  for  breaking  and  entering  the 

Elaintiff^a  cioae,  the  plaintiff  relied  upon  the 
are  possession,  though  it  appeared  that  he 
had  originally  become  possessed  as  tenant  to 
W,  under  a  written  agreement.  The  defend- 
ant proved  that  five  days  after  the  commence- 
ment of  the  trespass  he  obtained  a  lease  of 
the  close  from  W.,  which  he  produced.  The 
judge  told  the  jury  that  in  the  absence  of 
proof  of  the  quantum  of  the  phiintlff^s  inter- 
est in  the  premises  he  was  only  entitled  to 
nominal  damages: — Held,  no  misdirection. 
T%DyfMU^  V.  KnotelMy  13  C  B.  222. 

The  judge  told  the  jury  that  if  they  gave 
the  plaintiff  more  than  40«.,  be  could  not  in- 
fluence the  costs,  but  if  they  gave  him  lest 
than  40<.  each  party  would  have  to  pay  his 
own  costs :->Held,  no  misdirection.     lb. 

The  counsel  for  the  plaintiff  told  the  jury 
that  unless  they  gave  damages  for  52.  5«.,  in 
all  probability  the  costs  woul4  be  thrown  up- 
on tlie  plaintiff  : — Hold,  that  he  was  wrong 
in  to  doing,  and  tliat  the  jury,  in  estimating 
damages,  hod  no  right  to  take  into  their  con- 
sideration what  amount  will  carry  costs,  the 
question  of  costs  being  with  the  judge. 
PooU  V.  WkiUxmbe,  8  F.  &  F.  79;  10  W.  R 
782;  6  L.  T.,  N,  S.  788— C.  P. 

Although  if  a  jury  asks  what  amount  of 
damages  will  oan^  costs,  there  is  no  reason 
why  the  judge  tliould  not  inform  them,  yet 
giving  a  verdict  in  ignorance  that  it  will  not 
carry  costs,  it  no  reason  why,  after  an  appli- 
cation for  a  certificate  which  implies  that  the 
verdict  it  recorded,  the  verdict  should  be 
disturbed.  ISlmort  v.  Abdoolahy  27  L.  J., 
Exch.  807. 

Where  the  judge,  in  the  presence  of  the 
counsel,  directs  a  verdict  for  the  defendant, 
^ut  at  the  tame  time  tellt  the  jury  to  assett 


damaget  for  the  plaintiff  ooiitiBgentlj, 
the  counsel  do  not  object,  it  it  not  e 
potent  to  the  plaintiff  afterwarda  to  nwrel^ 
a  new  trial  on  tlie  ground,  of  a 
lie  can  only  move  to  entcT  a  verdl.tfoi-ilH 
damages  s«>  contingently  nefreagrd  BtAx. 
CliM,  10  C.  B.  827.  8.  P.,  Marrit  t.  JKvt« 
18  M.  &  W.  52. 

4.  DUqualificution^   Irref^lariiim  «r 
duet  ^  or  affeeUng  Jury ;    Ferfid 


PiaqnaWfication  of  or  ixragnlMritit  ia  §■§• 
monlag  or  impaneliiig  Jnroas.] — The  vxaam 
for  the  defendant  being  tlie  ttiifler-efaeriCisd 
having  summoned  the  jury,  \»  do  gronadiv 
a  new  triul  after  verdict  for  ti>e  defeodtni  it 
a  case  of  cimtradictofy  evid^noc.  Mmm  t. 
Vickery,  1  Smith,  304. 

Tlie  fact  of  the  person  acting  aa  deputy  to 
the  sheriff,  being  the  atlomey  tar  the  defad- 
ant,  is  not  a  ground  for  a  new  triaL  Bn^ 
V.  SowUm,  0  D.  P.  C.  105;  1  W.  P.  C.a;4 
Jur.  1014. 

After  a  trial  has  been  had,  the  cotrt 
will  not  grant  a  venire  de  novo,  on  an  alkgt* 
tion  that  the  jury  has  lieen  coovened  by  tk 
partner  of  the  plaintiffs  attorney;  at  \bA 
without  pro<if  that  the  party  who  objects  vn 
not  awaae  of  the  fact  at  the  trial.  Bmdi 
V.  Gilet,  0  Bing.  13;  2  H.  &  Scott,  4U 

A  jury  retired  to  consider  their  verdict,  ati 
upon  their  returning  into  court,  and  Mr 
names  being  called  over,  one  of  tiie  jui«ii» 
whose  name  was  on  the  panel,  did  notaaavtr 
to  the  name  which  the  officer  of  the  courtbti 
marked  as  the  name  of  tlie  party  called  ttd 
sworn:— Held,  upon  objection  taken  befoB 
th^  verdict  was  recorded,  that  it  was  tot  i 
mis-tri«1.  Torboek  ▼.  LaiM^  5  Jar.  SIS- 
Q-  B.  ^ 

A  mistake  in  a  jurorS  name  in  the  ptndii 
uo  ground  for  a  new  trial.  Dieimmm  r. 
Blakg,  7  Bro.  P.  C.  177. 

The  son  of  a  juryman  sumtnooed  sod  it- 
tumed,  lieviQg  answered  to  his  father^  nsms 
when  called. on  the  panel,  and  served  tioftf 
of  tlie  jury  on  the  trial  of  a  cause,  is  not  d 
itself  a  sufficient  ground  for  aettiag  aside  the 
verdict  as  for  a  mis-trial.  BUI  v.  Ftte^  it 
Eaiit,  220. 

But  when  a  person  not  summoned  on  tfit 
jury  was  sworn  on  a  jury  at  nisi  pnus  io  tin 
name  of  a  penson  for  wliom  a  anmmooito 
serve  on  that  jury  was  deliverod,  and  to 
whose  house  he  had  succeeded;  the  inegt- 
larity  being  noticed  before  verdict,  theooiit 
awarded  a  venire  de  nova»  Dovey  ▼.  Mmii 
6  Taunt  400;  2  Marsh.  154. 

Where  it  wat  not  distinctly  awom  that  tbi 
ditqualification  of  a  juror,  being  atowneoo- 
cilor  vf  the  borough  in  which  the  canst  w« 
tried,  was  not  discovered  till  after  verdict, 
the  oouit  refused  to  grant  a  rule  for  a  ae« 
trial.  Peermmin  v.  Mathw.  0  Jur.  491--& 
C— Williamt. 

In  an  action  against  a .  provisional  con* 
mittee*man  of  a  prafioied  tailway  coaifiij 
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r  ^ood5«  supplied  in  the  course  of  the  form- 
lon  of  the  company,  and  which  resulted  in 
'^rcrdict  for  the  defendant,  the  foreman  of 
1^  special  jury  was  himself  a  provisional 
>Tnmtttcc-mnn  of  the  company.  Ho  did  not 
iXk^e  any  affidavit  that  he  was  unaware  of 
rm^  question  to  be  tried  wiien  he  entered  the 
ia.i*y-l>ox: — Held,  aground  for  a  new  trial; 
it  was  granted  only  on  payment  of  costs 
Clio  plaintiff,  as  it  appeared  that  his  attor- 
^v  liad  been  aware  of  the  juryman^s  interest. 
T^^il^if  ▼.  Maeaulay,  18  Q.  B.  815;  14  Jur. 
iO;    19  L.  J.,  Q.  B.  78. 

\Vhcrc  n  public  company  is  a  party  to  an 
tioii,  the  mere  fnctthat  one  of  the  jurymen 
i&s  a  shareholder  in  the  company  is  no  ground 
Cor  granting  a  new  trial.     WUlianu  v.    Great 
Western  Rai^y  Company^  8^.  &  N.  860;  28 
L«.  J.,  Exchjjjl 

^Whcre  R.^ie  elder  was  summoned  on  a 
special  jury,  and  R.  the  younger  was  sworn 
and.  sat  as  one  of  such  jury,  be  not  being 
qualified    to    sit  either  on  a   special    or   a 
oommnn  jury: — ^Ilcld,  that  it  was  discrctiou- 
ary  with  the  court  ti>  gnint  or  refuse  a  new 
tnal :  and  it  appearing  that  the  clerk  of  the 
defendant's  attorney  was  present  at  the  trial, 
find  knew  of  the  mistake,  and  tliat  the  at- 
torney himself  did  not  make  affidavit  that  he 
was  ignorant  of  it,  the  court  discharged  a 
rule  for  a  new  trial  on  that  ground.     Fal- 
mouth  V.  Boberti,  1  D.,  N.  8.  638;  0  M.  &  W. 
460. 

After  a  special  jury  had  been  sworn  for  the 
trial  of  a  defendant  for  a  misdemeanor,  one  of 
the  jury  stated  that  he  Imd  sat  on  the  grand  jury 
which  found  the  bill.     It  was  proposed  on  be- 
half of   the    prosecution  that  the  juryman 
should  retire  from  the  box.  but  the  defendant 
refused  to  assent  to  that  course;  the  trial 
proceeded,  and  the  defendant  was  convicted. 
The  defendant  afterwards  moved  for  a  new 
trial  on  the  ground  of  a  mis-trial,  but  the 
court  refused  to  grant  him  a  rule.     lieff.  v. 
Sullivan,  1  P.  &  D.  00;  8  A.  &  E.  81;  1  W., 
W.  A  H.  010. 

At  the  trial  of  a  cause  by  a  special  jur^,  it 
having  been  discovered  during  the  examina- 
tion of  the  first  witness    that    there  were 
tliirteen  jurors  in  the  box,  the  judge  offered 
to  dismiss  one,  but  the  defendant's  counsel 
refusing  to  consent,  and  it  being  impossible 
to  ascertain  which  one  of    tiio  jurors  was 
iworn  last,  he  discharged  the  jury,  directed 
the  special  jurymen  to  be  called  over  again, 
and  tried  the  cause  by  the  first  twelve  timt 
answered: — Held,     regular.       Muirliedd   v. 
Etans,  %  L.,  M.  &  P.  204;  6  Exch.  447;  15 
Jur.  885;  20  L.  J.,  Exch.  211. 

On  the  trial  of  a  special  jury  cause,  when 
the  names  of  the  special  jurymen,  who  had 
retired  to  consider  their  verdict,  were  called 
over  on  their  return  into  court,  it  was  discov- 
ered thnt  a  ])erson  on  the  impaneling  of  the 
jury,  summoned  as  a  apecial  jui^man  on 
another  cause,  had  answered  by  mistake  to 
the  name  of  a  juryman  summoned  for  the 
cause  on  trial,  and  had  served  in  his  stead. 
The  defendant  then  objected  to  take  the  ver- 
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diet  of  the  jury  so  impaneled ;  the  plaintiff 
insisted  on  taking  it;  nnd  they  gave  a  verdict 
for  the  plaintiff: — Held,  a  mis-trial,  as  the 
objection  was  taken  before  verdict;  and  thnt 
there  must  be  a  venire  du  novo.  Doe  d. 
Asfdmrn/ifim  v.  Michiel  10  Q.  B.  820;  15  Jur. 
077;  20  L.  J.,  Q.  B.  200. 

It  is  in  the  discretion  of  the  court  to  grant 
a  new  trial  in  n  case  where  n  person  not  im- 
paneled lias  served  upon  the  jury,  and  the 
court  will  not  grant  sucli  new  trial  unless  sub- 
stantial injustice  has  been  done  by  a  wrong 
juror  having  served.  WelU  v.  Cooper^  80  L. 
T.,  N.  S.  721— C.  P. 

An  action  came  on  to  bo  tried  before  a 
common  jury,  and  the  name  of  Thomas  Fox, 
being  on  tlie  c<»mmon  jury  panel,  was  called 
among  others  by  the  associate,  whereupon 
one  Thomas  Cox.  who  was  on  the  s|)ecial  jury 
panel,  went  into  the  box  by  mistake,  served 
upon  the  jury,  and  took  part  in  the  verdict, 
which  was  given  for  the  plaintiff.  The  de- 
fendant alleged  afterwards  that  Cox  was  a 
friend  of  the  plaintiff,  and  had  purposely,  and 
in  the  interest  of  the  plaintiff,  tendered  him- 
self as  a  juror,  Ijut  this  was  denied  by  Cox  in 
a  letter  written  in  answer  to  inquiries  by  the 
attorney  of  the  plaintiff: — Held,  that  it  was  in 
the  discretion  of  the  court  to  grant  a  new 
trial,  and  a  rule  for  a  new  trial  discharged. 
lb. 

Improper  influence  on  Jury;  partiality  or 
prejudice.] — Where,  in  a  qui  tnm  action  for 
usury,  the  principal  witness,  the  borrower, 
had  distributed  a  printed  memoir  containing 
a  statement  of  the  case,  which  was  only  in 
effect  what  he  proved,  and  it  did  not  appear 
to  have  been  seen  by  tlie  jury,  nor  to  be  cal- 
culated to  infiuenco  them:— Held,  that  the 
discovery  of  this  circumstance  after  the  trial 
was  not  a  sufficient  cause  for  a  new  trial. 
Spmcely  q.  t.  v.  De  WiUott,  3  Smith,  821. 

But  where  a  plaintiff  swore  that  hand-bills 
reflecting  on  his  character  had  been  dis- 
tributed in  court,  and  shown  to  the  jiiry  atthe 
trial,  the  court  would  not  receive  affidavits  of 
the  jury  in  contradiction,  Uut  granted  a  new 
trial,  although  the  defendant  denied  all 
knowledge  of  the  circulation  or  distribution 
of  the  itand-bills.  Co$ter  v.  Merest,  8  B.  & 
B.  272;  7  Moore,  87;  8,  C,  uom.  Coster  r, 
Symons,  1  C.  &  P.  148. 

A  witness  called  for  the  plaintiff,  in  an- 
swering a  question  put  to  him  by  the  defend- 
ant's counsel  on  cross-exaniinaiion,  added  a 
statement  which  was  not  evidence,  and  of 
which  the  judge  did  not  make  a  note.  The 
plaintiff^s  counsel,  in  his  reply,  observing  upon 
the  statement  so  made,  was  interrupted  by  one 
of  the  juty,  who  had  understood  the  statement 
in  a  sense  opposite  to  the  truth.  The  plaint- 
iff's counsel  thereupon  asked  the  Judge  to 
recall  the  witness,  in  order  that  the  mistake 
might  be  corrected.  The  judge  refused  to  do 
so,  saying  that  the  8t4itemeut  was  not  evi- 
dence, and  told  the  jury  that  they  must  not 
take  it  into  their  consideration:— Held,  that  the 
decision  of  the  judge  was  correct,  and  that  the 
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BIrtotloiis  M  to  damagM  and  ooaU.] — ^li  it 
no  grtiuttd  for  Betting  aside  a  verdict,  that 
the  jury  has  given  only  a  shilling  damages, 
under  a  mistaken  impression  that  it  would 
carry  costs.  Mear9  v.  Oriffin^  2  Scott,  N.  B. 
15;  i  M.  AG.  7M. 

In  an  action  for  a  libel  tending  to  ridicule 
the  plaintiff,  a  sheriff's  officer,  in  his  calling, 
the  judge  told  the  jury  that  the  publication 
was  lil)elous.  The  jury  asked  what  sum 
would  carry  costs,  and  being  told  that  a 
iniliing  would,  returned  a  verdict  for  the  de- 
fendant :  the  court  granted  a  new  trial.  Levy 
T.  MUm,  12  Moore,  418;  4  Bing.  105. 

If  the  judge  dfies  not  inform  the  jary 
what  u  the  proper  nieaaare  of  damagee  on  an 
isaue  on  which  it  it  admitted  tliat  tlie  plaint- 
iff is  entitled  to  a  verdict  and  to  damages,  tha 
ooort  will  direct  a  new  trial,  although  the 

S>int  was  not  taken  by  the  plaintiff *s  counsel. 
nipht  V.  Egerton,  7  Exoh.  407. 

Wliere  there  is  an  established  rule  by  which 
the  lury  should  be  governed  in  tlie  measure 
of  damages,  it  is  the  duty  of  the  judge  to 
bring  it  to  their  notice,  and  direct  them  in* 
aecordanee  with  It;  and  his  omitting  tr»  do  so 
is  ground  for  a  new  trial.  IltuUey  v.  Btxen- 
daie,  0  Ezch.  841;  2  O.  L.  R  017;  18  Jur. 
858;  23  L.  J.,  Ezch.  170. 

In  an  action  for  breaking  and  entering  the 

eaintilTa  cloae,  the  plaintiff  relied  upon  the 
ire  possession,  tliough  it  appeared  that  he 
had  originally  become  posaesasd  as  tenant  to 
W,  under  a  written  agreement.  The  defend- 
ant proved  that  five  days  after  the  commence- 
ment of  the  trespass  he  obtained  a  lease  of 
the  close  from  W.,  which  be  produced.  The 
judge  told  the  jury  that  in  the  absence  of 
proof  of  the  quantum  of  the  plaintiff^s  inter- 
est in  the  premises  he  was  only  entitled  to 
nominal  damages: — Held,  no  misdirection. 
TutytMU^  V.  KnoitlMy  13  C  B.  222. 

The  judge  told  the  jury  that  if  they  gave 
the  plaintiff  more  than  40f.,  he  could  not  in* 
fluence  the  costs,  but  if  they  gave  him  less 
than  40s.  each  party  would  have  to  pay  hi& 
own  costs: — Held>  no  misdirection.     lb. 

The  counsel  for  the  plaintiff  told  the  jur\ 
that  unless  they  gave  damages  for  52.  5«.,  i' 
all  pfobubllity  the  costs  wouT4  be  thrown  u} 
on  tlie  plaintiff  : — Hold,  that  he  was  wroi^ 
in  so  doing,  and  tliat  the  jury,  in  esdmatii 
damages,  had  no  right  to  take  into  their  co 
sideration  what  amount  will  carry  costs,  t 
question   of    costs   being    with    the   jud< 
Poole  V.  WhUwmbe,  8  F.  <&  F.  70;  10  W. 
782;  6  L.  T.,  N.  8.  788— C.  P. 

Although   if  A  jury  asks  what  amount 
damages  will  oan^  costs,  there  Is  no  re: 
why  the  judge  sliould  not  inform  them, 
giving  a  verdict  In  ignorance  that  it  wil' 
carry  costs,  is  no  reason  why,  after  an  a 
cation  for  a  certificate  which  implies  tha 
verdict  is  recorded,  the  verdict  sboui 
disturbed.    BShnore   v.   Ahdoolak^  27  I 
Exch.  807. 

Where  the  judge,  in  the  presence  i 
counsel,  directs  a  verdict  for  the  defe 
^ut  at  the  same  time  tells  the  jury  to 
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^  refused,  although  the  verdict 
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ise.     Anon.,  1  Wils.  23. 

0  jury  iinds  a  verdict  in  opposi- 

•  evidence  of  a  witness,  and  the 

■  of  the  witness  is  left  to  the  jury, 

will  not  grant  a  new  trial,  though 

(S  nothing  to  impeach  the  credit  of 

11  ess.     Lacei/  v.  Forrester ,  8  D.  P.  C. 

respass  for  shooting  a  dog,  the  only 

>s  called  t(i  prove  the  value  stated  it  to 

..    10«.,   and  tiiat  was  not  contradicted; 

the  jury  found  a  verdict  for  20«.     The 

rt  refused  to  interfere  either  by  increasing 

•  damages  or  by  granting  a  new  trial.  Cann 
.  Faeey,  5  N.  &  M.  405;  1  H.  &  W.  482. 

A  new  triiil  will  be  ordered  after  a  verdict 
for  the  defendant,  if  the  jury  finds  a  verdict 
ngainst  all  the  cviilonce  in  a  cause  on  a  mis- 
apprehension of  the  law,  whether  arising  from 
their  own  mistake^  or  the  misdirection  of  a 
judge.  Gregory  v.  Tuff*,  1  C,  M.  &  R.  800; 
2D.  P.  C.  711:  4Tyr.  820. 

The  court  will  not  ^rant  a  rule  for  a  new 
trial  on  the  groun<]  that  the  verdict  was  con- 
trary to  evidence,  when  they  can  see  that  sub- 
stantial justice  has  already  been  done,  and  that 
the  verdict  would  be  the  same  wnyif  a  new 
trial  was  crranted.  Boulton  v.  Pritehard,  1  B. 
C.  Rep.  178;  4 D.  &L.  117;  11  Jur.  64— B. 
C. — Wightman. 

In  a  case  involving  no  question  of  law,  the 
plaintifTs  claim  was  supinirted  almost  ex- 
clusively by  his  own  testimony,  and  was  en- 
countered by  circumstantial  evidence  on  the 
part  of  the  defendant.  A  common  jury  hav- 
ing found  for  the  i)laintifT,  a  new  trial  was 
granted  on  affidavits  disclosing  fresh  evi- 
dence. At  the  second  trial  this  evidence 
was  adduced,  but  the  second  jury  (a  special 
one)  found  for  the  plaintiff.  The  judge  cer- 
tifying that  the  verdict  was  **avery  wrong 
verdict."  the  court  grant<'d  a  third  trial,  on 
the  ground  of  its  being  against  the  weight  of 
evidence.  J)avie$  v.  Itoper,  2  Jur.,  N.  S.  107 
— Ezch. 
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The  rule,  that,  in  detcrmiiiing  whether  a 
verdict  ought  to  be  act  aaide  as  against  evi- 
deoce,  the  court  will  be  guided  by  the  opin- 
ion of  the  judge  bj  whom  the  cause  was 
tried,  must  bo  unaer8t4K)d  of  those  cases 
where  there  is  a  conflict  of  testimony,  and 
does  not  apply  where  the  judge  only  ex- 

Sresses  his  opinion  aa  to  the  value  of  evi- 
ence  given  on  what  may  be  called  a  special 
verdict.  AUaway  y.  BtiniU^  6  Jur.,  N.  S. 
847— Exch. 

Granting  a  new  trial  on  the  ground  of  the 
verdict  being  against  evidence,  applies  to  in- 
terpleader issues.  Jone$  v.  WhUlnread^  L., 
M.  A  P.  407;  11  C.  B.  400;  15  Jur.  012;  10 
L.  J.,  C.  P,  130. 

Verdict  against  law.] — A  new  trial  was 
granted  where  the  jury  had  drawn  a  wrong 
conclusion  on  facts  ndmittcd  on  both  sides. 
Briffht  V.  J^n(m,  1  Burr.  800;  2  Ld.  Ken.  53. 

Where  the  jury  found  generally  thot  the 
defendant  had  paid  the  plnititiff  a  larger  sum 
of  money  than  was  claimed  in  the  declaration, 
but  found  a  verdict  for  the  plaintiff,  tlie 
court  refused  a  rule  to  set  aside  this  verdict, 
and  to  enter  a  verdict  for  the  defendant. 
Freeman  v.  CrqfU^  1  H.  &  H.  188;  4  M.  & 
W.  4. 

Where,  upon  showing  cause  against  a  rule 
for  a  nonsuit  or  a  new  trial,  it  appears  that 
the  verdict  has  been  entered  for  an  amount 
not  warranted  by  the  evidence,  the  court  will 
make  the  rule  absolute,  unless  the  parties 
consent  that  the  <lamnges  simll  be  reauccd. 
Lee$on  v.  Smith,  4  N.  &  M.  804. 

Where  trespass  is  brought  which  involves 
a  question  of  right  to  land,  and  evidcnca  of 
acts  of  ownership  is  given  on  both  sides,  and 
a  verdict  is  found  contrary  to  the  direction 
of  the  judge,  in  which  he  stated  that  he  con- 
sidered the  evidence  on  one  side  to  prepon- 
derate, the  court  will  grant  a  new  trial.  Vooke 
V.  Oreen,  11  Price,  730. 

Where  the  judge  recommends  a  verdict  for 
the  plaintiff  with  nominal  damages,  but  the 
jury  gives  substantial  damages,  such  verdict 
cannot  be  treated  as  perverse.  Chilvers  v. 
Cfreavet,  5  M.  &  G.  578 ;  0  Scott,  N.  R.  530. 

5.  Inadequacy  or  Excessive  Amount  of  Dam- 

ages, 

(a)  Nominal  or  Inadequate  Damages. 

Principle.] — It  is  a  general  rule,  that  the 
court  will  not  set  aside  a  verdict  in  an  action 
of  tort,  on  accotmt  of  the  smallness  of  the 
damages.  Maurieet  v.  Brecknocky  2  Dougl. 
500. 

A  new  trial  will  not  be  granted  in  hard  or 
trifling  actions  after  a  verdict  for  the  defend- 
ant, except  for  a  misdirection  of  the  judge,  or 
where  a  point  has  been  reserved.  Brooke  q.  t. 
V.  MiddtOon,  10  East,  208;  1  Camp.  450. 

A  new  trial  will  not  be  granted  on  the 
ground  that  from  the  small  amount  of  dam- 
ages the  jury  must  have  come  to  a  compro- 
mise, unless,  from  the  circumstances  of  the 
»,  it  is  evident  that  there  has  been  a  total 


refusal  on  tho  part  of  the  jury  to  disehn 
their  duty,  nnd  the  vcrdicrt  is  neccsw^ 
whoUv  inconsbtent.  Bicharde  v.  Base,  d£Kl 
218;  23  L.  J..  Exch.  3. 

In  an  action  of  tort,  where  the  jaij  \m 
made  a  compromise,  and,  instead  of  dmdoz 
the  issue  of  guilty  or  not  prailtj,  has  sgrrca 
to  find  for  tho  plaintiff  without  sabsC&Btiii 
damages,  or  has  evaded  the  duty  of  spfH^Ti^ 
their  minds  to  the  consideration  of  the  tmoeA 
of  damages,  so  that  there  lias  been  soio: 
sssesanu'nt  of  tlicm.  the  court  will  gnmg 
new   triul.     KtUy  y.  SherioeJk,  0   B.4;S48I; 

I  L.  R.,  Q.  B.  680;  13  Jur.,  N.  S.  WT;  S 
L.  J.,  Q.  B.  200. 

Actions  for  slander.] — The  jury  bat^ 
given  a  venlict  for  only  20m.  in  an  acdoa  for 
slander,  the  court  refused  to  grants  new  rM 
at  the  instance  of  the  plaintiff.  Ba^d^j. 
nayward,  6  Bing.  N.  C.  424 ;  7  Scott,  407;  i 
Arn.  14;  3  Jur.  803. 

In  an  action  for  slander,  a  new  trial  wifl 
not  be  granted  on  the  ground  that  tfic  diat- 
ages  are  inadequate,  unless  there  has  beat 
mistake  in  point  of  law  on  tbcpsrfa/ffc 
jutlge,  or  a  mistake  in  the  calcnlaiioo  d 
figures,  or  misconduct  by  tlie  jury.  /Vnil« 
V.  atone,  3  L.  R.,  C.  P.  607;  87  L.  J.,  C  F. 
301. 

In  an  action  for  slander  imputing  tlitt  tk 
plaintiff  had  committed  perjair,  the  jarj 
found  a  verdict  for  the  plaintiff— damagwoue 
faithing.  The  verdict  was  not  satirfsrtcrr 
to  the  judge  who  tried  the  cause:— Held,  tbrt 
there  ought  to  be  a  new  trial,  inasmuch  tsthe 
amount  of  damages  seemed  to  have  beeair- 
rived  at  by  a  compromise  without  dniy  weigii- 
ing  the  circumstances  of  the  case.  FaUof  ▼. 
Stanfonf,  44  L.  J.,  Q.  B.  7;  10  L.  R.  ft  it 
54;  "23  W.  R.  162;  31  L.  T.,  N.  8.  677. 

Actions  for  negligence.] — In  an  actios  /or 
injury  by  negligence  of  the  defendant's  «• 
vant,  the  jury  found  a  verdict  for  theplii»t* 
iff,  with  one  farthing  damages,  thoagh  n  sp- 
peured  that  the  plaintiff's  tliigh  was  broken, 
and  that  he  had  paid  \0L  for  surgical  atteod- 
auce.  The  court  gmnted  a  new  trial  oa  ac- 
count of  the  lowness  of  the  damaf»es.  irvf- 
tage  v.  Haletf,  4  Q.  B.  017;  D.  &  M.  1»;  ^ 
Jur.  071;  12  L.  J.,  Q.  B.  328. 

The  court  refused,  in  an  action  for  the 
negligent  construction  of  a  building,  vberebr 
it  fell  and  injured  the  plaintiff,  to  grant  a se* 
trial,  on»the  ground  that  the  jury  had  givea 
merely  nominal  damages,  there  being  b»w* 
son  for  supposing  them  to  have  been  actuited 
by  improper  motives.    Howard  v.  Bamr^ 

II  C.  B.  653. 

Bo,  in  an  action  against  a  surgeon  'r  w%' 
ligence,  whereby  the  plaintiff  lost  luslc^.  > 
verdict  being  found  for  him,  with  nominal 
damages,  the  couit  refused  to  grant  a  ne« 
trial,  tho  jud;je  having  expressed  biro*" 
satisfied  with  the  verdict.  GiIJi$  v.  iww'<y. 
1  C,  B.  640.  S.  P.,  Tedd  v.  Douglas,  5  Jor^ 
N.  8.  1020. 

In  an  action  for  negligently  driving  «p*"'^ 
and  killing  a  horse,  proved  to  be  worth  ^ 
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tlicrc  \yQ\ng  strong  eviJence  to 
negligence  on  the  part  of  defendant, 
I  sonc&c  evidence  the  other  wny,  contrary  to 
t  opinion  of  the  judge,  found  for  the  plaint- 
^Arasges  15/,  The  court  refused  to  grant 
jao'^Bv  trial  on  the  ground  of  tlie  verdict 
ing^  X^erverse.  Hawkins  v.  Alder,  18  C.  B. 
O. 


instances.] — Action  for  an  injury  to 
>o  plA^intiff^B  reputation,  by  the  sale  by  the 
^^endant  of  gun-locks  of  nn  inferior  fabric, 
Itb  ^be  name  of  the  plaintiff  stamped  tl  ere- 
a-  The  jury  having  returned  a  verdict  for 
k^o  defendant  upon  an  issue  on  damages  ultra 
2.  p^id  into  court,  on  the  ground  that  the 
unx  paid  into  court  covered  the  pecuniary 
laixia.«;es  actually  sustained  by  the  plaintiff, 
lie  court  declined  to  interfere.  Manton  v. 
BcO^fs^  1  C.  B.  444. 

The  court  refused  to  grant  a  rule  for  a  new 
trla,!  on  the  ground  of  the  insufficiency  of 
ttie  damnj^cs,  where  the  jury  had  given  only 
one  farthing,  in  an  action  for  taking  the 
plaintiff  before  a  magistrate  on  an  unfounded 
c\v.\rge  of  felony,  merely  because  a  question 
of  character  was  involved.  Apps  v.  Dai/,  14 
C.  B.    112. 

The  jury  having  found  a  verdict  for  ^vq 
guineas  iu  an  action  for  a  trifling  assault, 
evidently  acting  upon  information  given  to 
thctn  by  the  plamtiff^s  counsel  that  a  verdict 
for  less  would  not  give  tiie  plaintiff  her  costs, 
the  court  granted  a  new  trial  without  im- 
posing any  terms.  2'oole  v.  WhiUomhy  13  C. 
B.,  N.  S.  770. 

Where  the  defendants  lost  a  verdict  through 
the  negligence  of  their  attorney,  and  the  ver- 
dict was  for  7/.,  one  of  the  defendants  hav- 
ing? been  in  court  during  the  trial:— The  court 
refused  to  grant  a  new  trial,  on  the  grounds 
of  the  smallness  of  the  sum,  and  the  presence 
of  the  defendant  in  court,  where  he  might 
have    heard    the    whole   of  the     evidence. 
Watson  V.  lieeve,  5  Biftg.  N.  C.   112;  G  Scott, 
783;  7  D.   P.    C.    127;'l  Am.  888;   2   Jur. 
t)Dl. 

In  an  action  against  a  bailee  for  injury  to 
and  destruction  of  goods,  the  jury  returned  a 
verdict  for  the  i)laintiff,  with  nominal  dam- 
ages:—Held,  that  it  was  no  ground  for  a  new 
trial  th:it,  according  to  the  evidence,  the 
dauiMge,  if  any,  must  have  been  more  than 
nominal,  and  that  there  was  uncontradicted 
evidence  of  a  loss  of  goods  to  the  extent  of 
2L  Modyn  v.  Cplea.'JU.  &N.  872;  31  L.  J., 
Exch.  151. 

It  is  no  ground  for  a  new  trial,  in  an  action 
for  an  assault  and  false  imprisonment,  that 
the  plaintiff  had  incuixed  an  expense  of  7^. 
14«.  in  procuring  his  discharge  from  custody, 
.  and  the  jury  has  awarded  him  a  farthing 
unly.  Bradlaugh  v.  Edwards^  11  C.  B.,  I^ 
8.  377. 

^a  to  new   trial  of  causes  iuvulving  less 
than  20^.,— see  this  title,  L 

As  to  direction  of  the  judge  in  respect  of 
,— see  this  title,  n.,  8. 


(ft)  Excessive  Damages. 

Friaoiplei.] — ^The  court  may.  in  any  case, 
grant  a  new  trial  upon  the  ground  of  exces- 
sive damages.     Dueker  v.  Wood^  1  T.  R.  277. 

And  there  is  no  species  of  action  in  which 
the  court  will  not  grant  a  new  trial  for  exces- 
sive damages,  if  the  circumstances  require  it. 
Hewlett  V.  Grutchley,  5  Taunt.  277. 

Even  in  trespass  for  assault  nnd  battery. 
Jones  V.  Sparrow,  5  T.  R.  257.  S.  P.,  OoldsmUh 
v.  Sefton,  8  Anst.  808. 

But  in  personal  torts  the  courts  will  look 
narrowly  into  the  circumstances,  as  they  very 
rarely  grant  a  new  trial  for  excessive  damages. 
Fabrigasv.  Mostyn,  2  W.  Bl.929.  8.  P.,  Omert 
V.  Burtensliaw,  Cowp.  230;  Lofft,  771;  Far- 
filer  V.  Darling y  4  Burr.  1971. 

Except  in  case  of  outrageous  damages. 
SItarpe  v.  Brice,  2  W.  Bl.  942.  8.  P.,  Leith  v. 
Pope,  2  W.  Bl.  1327. 

In  actions  for  tort  the  court  will  not  inter- 
fere with  the  damages  found  by  the  jury, 
unless  they  appear  to  be  grossly  dispropor- 
tioned  to  the  injury  sustained.  WUliatM  v. 
Gurrie,  1  C.  B.  841. 

To  induce  (he  court  to  grant  a  new  trial 
on  the  ground  of  excessive  damages,  it  must 
be  shown  that  they  are  very  excessive,  or 
that  a  perverted  view  of  the  case  has  been 
taken  by  the  jury.  Edgell  v.  Francis,  1  M. 
&  G.  222. 

The  couil  will  not  grant  a  new  trial  on  the 
^ound  that  the  damages  are  excessive,  unless 
it  is  very  manifest  that  the  jury  in  assessing 
them  have  cither  been  actuated  by  an  improper 
motive,  or  that  they  have  proceeded  on  a 
wrong  principle.  Creed  v.  Fisfier,  0  Excb. 
472;  18  Jur.  228;  23  L.  J.,  Excli.  143. 

In  estimating  the  damages  for  breach  of 
promise  to  marry  where  the  defendant  has 
seduced  the  plaintiff,  the  jury  may  take  into 
consideration  that  her  prospect  of  marrying 
has  become  less  by  reason  of  such  seduction, 
and  the  mortification  to  her  feelings  in  ceas- 
ing to  be  a  respected  member  of  her  family. 
The  court  will  not  interfere  with  the  dis- 
cretion of  the  jury*  as  to  the  amount  of 
damages,  if  they  have  not  acted  in  error,  or 
from  misconception,  or  from  undue  motives. 
Berry  v.  Da  Costa,  1  II.  &  R.  291;  1  L.  R., 
C.  P.  191;  12  Jur.,  N.  8.  588;  85  L.  J.,  C. 
P.  191;  14  W.  R.279.  S.  P.,  TuUidgev.  Wade, 
3  Wils.  18. 

The  court  will  uot,  in  an  action  for  a  breach 
of  promise  of  marriage,  grant  a  new  trial  on 
the  ground  of  excessive  damages,  unless  they 
are  so  large  as  to  induce  the  court  to  infer 
that  the  jury  was  actuated  by  undue  motives, 
or  acted  upon  a  misconception  of  the  facts. 
Gough  V.  Farr,  1  Y.  &  J.  477. 

What  amonnts  are  excessive.] — 3007.  are 
not  necessarily  excessive  damages  for  a  few 
hours'  imprisonment.  Leeman  v.  Allen,  2 
Wils.  100. 

8o,  2501,  are  not  excessive  damages  for  a 
malicious  prosecution  for  nuisances.  Farmer 
▼.  Darling,  4  Burr.  1971. 

In  an  action  for  diverting  a  watercource, 
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where  the  jary,  under  circumstances  of  aggra- 
vation, gave  3,0002.  damages,  the  court 
srnntcd  a  new  trial  on  the  ground  that  the 
clamag^s  given  greatly  exceeded  the  amount 
of  the  injury  pmved:  but  they  directed  that 
the  former  verdict  should  stand  as  a  security 
in  the  nicantinic  for  the  damages  which  might 
be  given  on  the  second  trial.  PUydell  v. 
DorehaUr,  7  T.  R.  529. 

Where  a  landlord  had  caused  consider- 
able injury  to  the  crops  of  his  tenant,  by 
selling)  felling  and  removing  timber,  without 
applying  for  leave  to  enter,  and  the  jury  as- 
sessed the  damages  at  8002.,  the  court  refused 
to  interfere,  although  the  net  value  of  the 
entire  crops  did  not  exceed  200/.  WiUiams 
V.  Curri^,  1  C.  B.  841. 

8,5002.  having  been  awarded  by  a  jury  as 
damages  in  au  action  against  an  attorney  for 
breach  of  promise  of  marriage,  the  court  re- 
fused to  set  aside  the  verdict  on  the  ground 
that  the  damages  were  excefsivo.  Wood  v. 
nurd,  2  Bin^.  N.  C.  106. 

The  plaintiff,  a  person  in  an  humble  station 
of  life,  had  a  relation,  a  lady  of  fortune,  re- 
siding at  the  defendant's  house.  The  plaintiff 
being  importunate  in  his  demands  for  relief, 
and  refusing  to  leave  the  premises,  the  de- 
fendant ordered  a  constable  to  take  him  into 
custody,  which  ho  did,  and  the  plaintiff  re- 
mained in  custody  at  an  inn.  On  the  follow- 
ing morning  ho  was  brought  before  the 
defendant,  who  offered  him  two  sovereigns, 
which  the  plaintiff  accepted.  The  defendant 
also  gave  him  money  to  pay  for  the  hire  of  a 
tiorse,  and  refreshment.  In  an  action  for 
false  imprisonment,  the  jury  having  found  a 
verdict  for  the  plaintiff,  with  1002.  damages, 
the  court  considered  them  to  l>e  excessive, 
and  directed  a  new  trial.  Price  v.  Seveme^  5 
M.  i&P.  125;7Bing.  816. 

An  action  for  negligence  was  brought  by  a 
child  of  seven  years  old,  by  his  next  friend, 
to  recover  damages  for  injuries  done  to  him 
by  the  horse  of  the  defendant.  The  jury 
found  a  verdict  for  1502.  Nino  days  after 
the  trial  tiie  child  died.  Judgment  was 
afterwards  signed  by  the  next  friend.  An 
application  for  a  new  trial  was  then  made,  on 
the  ground  of  the  death  of  the  plaintiff  since 
the  trial: — Held,  that  although  the  damages 
were  presumably  given  on  the  supposition 
hat  the  child  would  continue  to  live,  the 
rase  was  not  one  in  which  the  court  would 
'^rant  a  new  trial.  Kramer  v.  Way  mark,  4 
II.  &  C.  427;  1  L.  R.,  Exch.  241;  12  Jur.,  N. 
S.  395;  85  L.  J.,  Exch.  148;  14  W.  R.  659; 
14L.  T.,  N.  3.  368. 

6.  Newly-diecovered  Evidence, 

What  sufficient,  in  generaL] — A  new  trial 
will  not  be  granted  on  the  ground  of  the  dis- 
covery of  fresh  evidence,  unless  the  proposed 
fresh  evidence  is  such  that  there  is  a  reason- 
able probability  that  if  brought  before  a  jury 
a  different  verdict  to  that  in  the  former  trial 
would  1)0  given.  Anderson  v.  Titmas,  80  L. 
T.,  N.  B.  711— Exch.  Div. 


A  new  trial  will  not  be  granted  oa  te 
ground  of  newly  discoTered  evidciice,  if  it 
apoears  that  the  party  miprht  by  nmmuMt 
diligence  have  procured  the  evidence  for  thi 
former  trial.  C<ddw€ll  v.  Johji^timi^  6  Ir.  B.. 
C.  L.  233-Q.  B. 

—  particular  instances.^ — A  new  trkl  vai 
granted  on  affidavits  disclosing  a  cuospln^ 
by  the  plaintiff  to  defraud  the  tlefenJasts,  a 
insurance  company,  by  setting  iirc  to  liii 
house,  which  they  had  endeavored,  bat  bid 
not  had  sufficient  evidence,  to  prove  at  tk 
trial.  ThurUU  v.  BeaumoiU,  8  Moore,  6i;;  1 
Ring.  339. 

But  refused  on  the  ground  tliat  the  prasd 
jury  had  found  a  bill  against  the  plaintiff  for 
the  conspiracy.     Ih, 

The  discovery  of  new  vitnc^8scs  to  impssch 
the  testimony  of  a  witness  cxiimined  on  tbs 
former  trial  is  not  sufficient  ground  to  goat 
a  new  trial.  Dickenson  v.  Blake^  7  Bro.  P.  C 
177. 

Discovery  of  new  evidence  by  the  attonej 
of  an  executor  defendant  (then  absent  frea 
England)  though  in  the  actual  custody  of  £te 
attorney  himself,  yet  not  known  by  bim  lotft 
be,  is  a  ground  for  a  new  trial.  Broadheaiv. 
Marshall,  2  W.  Bl.  955. 

A  new  trial  of  an  ejectment  was  gmted 
when  a  verdict  had  been  found  for  the  de- 
fendant, where  the  lessors  of  the  plaiotiSbMit 
since  the  trial,  discovered  that  they  had  oar 
elusive  evidence  of  a  material  fact  (the  ipr- 
rlage  of  their  ancestor),    which  they  failed 
to  prove  at  the  trial,  in  consequence  of  mis- 
taking the  christian  name  of  tiic  person  te 
whom  tho  ancestor  had  been   married,  sad 
where  it  was  expected  that  they  might  be 
obliged  to  enter,  to  avoid  a  fine  intcnaeJ  f 
bo  levied  bef(»re  a  new  ejectment  couU  be 
brought ;  but  the  new  trial  was  granted  obIj 
on  the  terms  ofpayment  of  tho  costs  of  the 
former  trial.     Weak  d.  Burge  v.  CaUavcif,  7 
Price,  677. 

As  to  new  trial  in  cases  of  absence  of  w- 
donee  or  surprise  in  respect  of  evidence,— «e 
this  title,  II.,  1. 

III.  Motions;  Procbdure;  akdRot-w- 
1.  In  wJuU  Court,  Molimi  may  he  ffuidx. 

Cause  in  superior  court  tried  in  canity 
court.] — Where  a  cause,  commenced  in  * 
superior  court,  is  tried  in  a  county  court, 
under  a  judge's  order,  in  pursuance  of  10  & 
20  Vict.  c.  108.  s.  20,  an  applicatioa  for » 
new  trial  should  be  made  to  the  eupenor 
court,  in  whose  jurisdiction  the  cause  rfeiwoo*' 
Balmforth  v.  Pledge,  1  L.  U.,  Q.  U.  427;  18 
Jur.,  K.  S.  644;  85  L.  J.,  Q.  B.  W[  l^  ^ 
T.,  N.  S.  361;  6  B.  &  S.  425. 

Causes  in  Palatine  conrta.]— >[By  4  ft  $ 
Will.  4,  c.  03,  s.  26,  it  shaU  be  lauf/vl  for e»l 
party,  in  any  action  depending  in  the  (Awrf  9 
Common  Pleas  at  LaneaUer,  to  ajiplyliiiisf^ 
to  any  one  of  the  svperior  et/urtsat  Wfi^iv^ 
sitting  in  banco,  within  sudi  jtcriod  of  timt^ 
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»  tr£4:^Z  oi  motioru  of  the  like  kind  shall  from 
£o  ^ifM  be  permitted  to  be  made  in  the  said 
eourty  for  a  rule  to  show  cause  why  a 
^ri<al  should  not  be  granted  or  nonsuit  set 
€Lnd  a  new  trial  htd^  or  a  verdict  entered 
plaintiff  or  defendant  or  a  nonsuit 
as  the  ease  may  be^  in  such  action; 
eourt  is  authorised  and  empowered  to 
rwtn^  or  refuee  such  rule,  and  afterwards  to 
^noo^cci'to  hear  and  determine  the  merits  there- 
f^  emntl  to  make  such  orders  tliereupon  as  the  same 
nhaU  think  proper. 

2  <ft  8  Vict.  c.  16,  s.  23,  a  similar  protis- 
made  with  respect  to  obtaining  new  trials 
in.  th^  Cknirt  of  Common  Pleas  at  Durham,  J 

A.  motion  for  a  new  trial  under  4  &  5  Will. 
4,  c.  G2,  8.  20,  in  an  action  in  the  Common 
Plens  at  Lancaster,  must  be  made  in  the  court 
of  ivliich  the  judge  who  presided  at  the  trial 
is  11  member.  Foster  v.  Jolly ^  1  C,  M.  &  U. 
708;  5  Tyr.  230.  8.  P.,  Forster  v.  JoUiffe,  1 
8cott^  54. 

A.  motion  for  a  new  trial  in  an  action  in  the 
Common  Pleas  at  Lancaster  may  be  ma<]e 
UDdor  4  &  5  Will.  4,  c.  62,  s.  26,  in  any  of  - 

the    courts  at  Westminster.      Sm^hurnt    v. 

Tuiflor,  1  D.  &  L.  875;  12  M.  &  W.  100,  n. ; 

13  L.  J.,  Exch.  88. 

But  where  a  cause  has  been  tried  in  a  bor- 
ough conrt  on  a  writ  of  trial  issuing  out  of 
the  Common  Pleas  at  Lancaster,  a  motion  for 
n  new  trial  cannot  be  made  to  a  judge  sitting 
in  banco  at  Westminster  under  the4  &  &  Will. 
4,  c.  62,  s.  26.  Bury  ▼.  Peers,  4  D.  &  L.  163 
— B.  C— Wightman. 

On  application  to  a  superior  court  in  West- 
minster Hall,  for  a  new  trial  of  a  cause  in  the 
Common  Plens  at  Lancaster,  the  recognizance 
to  make  and  prosecute  such  application  is 
satisfied  by  obtaining  a  rule  nisi,  whatever 
afterwards  becomes  of  the  rule.  Hay  worth  v. 
Ormerod,  6  Q.  B.  800;  18  Jur.  775;  13  L.  J., 
Q.  B.  265. 

When  an  action  is  brought  in  the  Court  of 
Common  Pleas  of  Lancaster,  and  tried  at  the 
assizes,  the  motion  and  rule  for  a  new  trial 
must  be  made  in  the  Court  of  Westminster, 
of  which  the  judge  who  tried  such  cause  is 
a  member;  and  when,  therefore,  such  an 
action  was  tried  by  Kelly,  C.  B.,  and  a  non- 
suit was  entered,  the  Queen's  Bench  refused 
to  entertain  a  motion  to  set  aside  the  nonsuit, 
and  for  a  new  trial.  Cox  y.  Sdleny  25  L.  T., 
N.  8.  425— Q.  B. 

Under  The  Judicature  Acts.] — After  a  trial 
by  a  judge  without  a  jury  any  application  for 
a  new  trial  must  bo  made  to  the  Court  of 
Appeal  under  Ord.  XXXIX.,  r.  1,  whatever 
the  ground  of  it  may  be.  Oastler  v.  Henderson^ 
3  L.  R.,  Q.  B.  Div.  575;  87  L.  T.,  N.  S.  22 
-C.  A. 

Under  Ord.  XXXIX.,  r.  8,  the  court  may 
refuse  a  new  trial  on  the  ground  of  the 
improper  admission  of  evidence,  although  a 
mlc  nisi  has  been  obtained  before  the  Judica- 
ture Acts  came  into  operation.  Earp  v. 
Faulkner,  24  W.  IX.  774— Exch.  Div. 


As  to  powers  of  courts  to  grant  new  trials, 
generally, — sec  this  title,  L 

2.    Who  mtty  move  ;  Parties  ;  and  Juno  Right  t$ 
apply  may  be  Precluded  or  Restricted, 

One  or  more  of  several  parties.] — The  court 
cannot  grant  a  new  trial  us  to  one  defendant, 
where  a  verdict  has  been  found  against  him, 
and  for  the  other  defendants.  Doe  d.  Dud- 
geon ▼.  Martin,  2  D.  &  L.  678;  13  M.  &  W. 
811:  14  L.  J..  Exch.  128. 

Where,  in  an  action  against  five  defendants, 
a  verdict  has  been  found  against  four,  and  iu 
favor  of  one,  a  rule  hy  the  four  for  a  new 
trial  ought  t<»  be  drawn  up  calling  upon  the 
other  defendant,  as  well  as  the  plaintiff,  to 
show  why  a  new  trial  should  not  be  granted. 
Belcher  v.  Magnay,  13  M.  &  W.  815,  n. ;  8  D. 
&  L.  70;  9  Jur.  475;  14  L.  J.,  Exch.  805. 

In  an  action  for  false  imprisonment  against 
two,  where  a  verdict  has  been  given  ngainPt 
one,  it  is  no  ground  for  refusing  a  new  trial 
to  him,  that  the  other  has  obtained  a  verdict. 
Qreen  v.  ElgU.  2  Q.  B.  99;  8  Jur.  187. 

Where  a  rule  nisi  for  a  new  trial  is  obtained 
hy  one  only  of  two  defendant?!,  although  it 
must  be  served  upon  the  other,  he  cannot  be 
heard  iu  support  of  the  rule,  but  he  may 
show  cause  against  its  being  made  absolute. 
WaUey  v.  Uealey,  18  L.  J.,  Exch.  426. 

In  an  action  of  tort  against  seventeen 
defendants,  two  suffered  judgment  by  de- 
fault, fifteen  pleaded  the  general  issue;  the 
plainlitt  entered  ii  nol.  pros,  against  one  of 
the  two,  obtained  a  verdict  of  900Z.  against 
the  other,  and  the  jury  fouud  their  verdict  in 
favor  of  the  fifteen.  The  verdict  as  to  five  of 
the  fifteen  being  unwarranted,  the  court 
granted  a  new  trial  against  them,  leaving  the 
verdict  against  the  otJiers,  and  that  against 
the  defendant  who  suffered  judgment  by 
default  untouched.  Price  v.  Harris,  10  Bing.. 
831 ;  3  M.  &  Scott,  838. 

A  verdict  having  been  found  for  two- 
defendants,  in  an  action  for  work  and  labor 
done,  a  rule  for  a  new  trial  was  moved  for  on 
the  ground  of  misdirection;  but  it  being 
admitted  that  there  was  no  evidence  against 
one  of  the  defendaitts,  the  court,  in  granting 
the  rule  nisi,  imposed  as  a  term  that  his  name 
should  be  struck  out  of  the  declaration,  and 
the  plaintiff  should  pay  his  costs.  De  Ber- 
nardy  v.  Harding,  8  Exch.  821;  22  L.  J., 
Exch.  840. 

An  action  was  brought  against  A.  and  B. 
to  recover  damages  for  tort,  and  a  verdict  waa^ 
returned  against  A.  and  in  favor  of  B.     A. 
obtained  an  order  calling  upon  the  plaintiffs 
only  to  show  cause  why  a  new  trial  should, 
not  be  granted,  which  order  was  subsequently 
discharged.     A.    appealed: — ^Hcld,    that    an. 
order  for  a  new  trial  would  not  be  made  in 
the  absence  of  B.,  and  B.  Wiis  ordered  to  bc- 
Berved  with  notice  of  the  appeal,  and  directed 
to  show  cause  to  the  Court  of  Appeal  why  a> 
new  trial  should  not  be  granted  against  him, 
although  the  time  for  moving  for  a  new  trail) 
had  expired.     Pumell  v.  Oreat  Western  Rail- 
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wnjf  Comimny,  24  W.  R.  730;  1  L.  R.»  Q.  B. 
Div.  686;  45  L.  J.,  Q.  B.  Div.  087-C.  A. 

fifEsct  of  death  of  party.] — Where  ttie 
plaintiff  has  died  after  TeitUct,  tho  court  may 
\!X^xit  a  new  trial  oa  the  application  of  the 
defendant,  and  would,  in  such  a  case,  impose 
tenns  on  him  to  prevent  his  taking  advantage 
of  tho  plaintiffs  death.  QrijgUU  v.  WU- 
liamM,  1  C.  &  J.  47. 

If  after  a  verdict  for  the  plaintiff,  and  pend- 
ing a  rule  for  a  new  trial,  the  plaintiff  die*, 
no  cause  can  be  shown  against  the  rule  until 
there  is  a  personal  representative.  Slumanv, 
Allen,  1  M.  &  G.  OG,  n. 

Cause  cannot  be  shown  on  behalf  of  the  at- 
torney who  claims  a  lien  on  the  verdict  for  his 
costs.    lb, 

A  verdict  having  been  found  for  the  de- 
fendant, the  plaintiff  obtained  a  rule  nisi  for 
anew  trial;  bat  the  defendant  having  died 
since  the  trial,  the  rule  was  drawn  up,  calling 
upon  his  legal  representatives  or  their  attor- 
neys to  show  cause,  and  it  was  served  upon 
the  latter  :— -Held,  that  cause  might  be 
shown  against  tho  rule  by  counsel  instructed 
by  the  attorneys  acting  for  the  executors 
named  in  the  will,  th(»U{^h  there  had  been  no 
probate.     Thoimts  v.  Dunn,  1  C.  B.  139. 

How  riglit  to  move  may  be  lost  or  pre- 
dnded  by  other  proceedings.] — Submission 
to  the  opinion  of  a  judge,  declared  by  4iim  at 
the  trial  to  be  for  a  nonsuit,  does  nf>t  estop  a 
motion  for  a  new  trial,  if  his  opinion  is  in- 
correct.     Alexander  v.  Barker,  2  Tyr.  140;  2 

C.  &  J.  183. 

After  au  unsuccessful  motion  in  arrest  of 
Judgment,  a  party  is  n<it  at  liberty  to  move  for 
a  new  trial,  even  within  tho  first  four  days  of 
term ;  for,  by  moving  to  arrest  the  judgment, 
Jie  affirms  the   verdict.       Ckilpot  v«  Cage,  6 

D.  &  R.  281 ;  4  B.  &  C.  110. 

While  a  rule  jiisi  was  pending  for  a  new 
trial,  in  an  action  for  invauing  the  plaintiff*s 
3)ateDt,  the  defendant  sued  out  a  scire  facias 
for  the  purpose  of  trying  the  same  right,  but 
.the  court  would  not  defer  the  discussion  of 
ihe  rule  until  a  decision  on  the  scire  facias 
should  be  obt^iined.  Hawortk  v.  Hardcaitle, 
4  M.  &  Scott,  448;  10  Bing.  551;  2  D.  P. 
•C.  802. 

Beetrldion  of  motion  to  partionlar  groonds, 
ingeoeraL] — Where  a  party  is  entitled  to 
imove  for  a  new  trial  as  a  mutter  of  right,  the 
court  cannot  lifnit  the  inquiry  to  one  particu- 
lar point,  but  must  grant  it  generally.  Mahony 
V.  FraH,  1  C.  «&  M.  325;  1  D.  P.  C.  703;  3 
Tyr.  204. 

Where  ft  bill  of  exceptions  might  be  tcn- 

>dcrcd,  but  an  application  for  a  new  trial  is 

made  instead,  it  must  be  granted  generally, 

and  cannot  be  restrained  to  a  particular  point. 

J»€ima9coni  v.  Farebrother,  3  B.  &  Ad.  372. 

But  where  a  new  trial  is  not  a  matter  of 
ri;:ht,  but  of  discretion,  it  maybe  restrained 
to  one  point.  Matchinwn  v.  Fijjer,  4  Taunt. 
555. 

—  on  tender  of  bill  of  exceptions.] — Where 
there  is  a  bill  of  .exceptions,  a  new  trial  can- 


not be  moved  for  on  the  polot  of  Uew  eeetnid 
therein.     Faifriga*  v.  MiMtyn,  S  W.  BL  «». 

Unless  such  bill  is  ^bundoiied.  Dm  A. 
RoberU  v.  Roberts,  2  Chit.  »72;  S  B.  A  A.  «7; 

1  Daniel,  143. 

A  party  who  has  tendcrecl  a  hill  of  excqh 
tions  cannot  move  for  a  rule  ni«  for  akw 
trial  on  a  ground  of  misiiireerlon  -whicii  ralg^ 
have  been  incladed  in  the  bill  of  exceptl&ai^ 
unless  he  abandons  the  bill  of  ezeeptiem. 
Andrewe  v.  Adams,  15  Q.  B.  1001;  15  J«. 
149;  20  L.  J.,  Q.  B.  39. 

—  on  reservation  of  leaTa.] — ^Xn  an  action 
in  the  mayor^s  court,  the  recorder  directed  a 
verdict  for  the  plaintiff,  with  leave  to  the  de-, 
feudant  to  move,  for  mis«lirection: — Held, 
that  the  defendant  was  confined  to  the  leave 
reserved,  and  was  not  entitled  to  insi^  oo  a 
new  trial  upon  the  ground  that  his  own  eii- 
dence  had  been  impro|ierly  excluded.  E3k 
V.  Marriott,  8  W.  It  192— B.  C.  — Crumptoa. 

8.   Time  for  making  Application  ;  and. 


When  motioB  to  be  made}  oad^r 
before  The  JadicaUoe  Acts.]  >-No  mc^oii  ftsr  a 
new  trial,   or  to   enter  verdif.t  or    octn^zit, 
motion  in  arrest  of  judgment-^  or  for  ji^ig- 
ment  non  obstante  veredicto,  shall  be  allowedf 
after  the  expiration  of  four  days  from  tfae  djy 
of  trial,  nor  in  any  case  &fter  the  expiratioB 
of  the  term,  if  the  cause  be  tried  in  term,  an 
after  the  expiration  of  tho  first  four  days  of 
the  ensuing  term  when  the  cause  is  tried  out 
of  term,  unless  entered  in  a  list  of  postjKwed 
motions  by  leave  of  the  court.     Reg.   Gen., 
Q.  B..  C.  P.  and  Exch.,  11.  T.  16  VicL  r.  50; 
1  Kl.  &  BL,  App.  xii. 

No  suitor  who  ap|)ears  in  person  shall  be 
at  h'berty  to  set  down  any  motion  in  sndi 
list  of  postponed  motions,  without  the  express 
leave  of  the  court     li.  51. 

No  affidavit  shall  be  used  in  snpport  of  a 
motion  for  a  new  trial  in  any  case,  unless 
such  affidavit  shall  have  been  made  within 
the  limited  time  for  making  sach  raotioo, 
without  the  special  permission  of  the  court 
for  that  nurposc.     R.  52. 

If  such  motion  as  above  mentioned  be 
entered  in  such  list  of  postponed  motions,  or 
if  such  motion  be  postponed  by  leave  of  tbe 
court  in  the  case  of  a  cause  tried  in  term,  the 
attorney  who  has  instructed  counsel  to  make 
the  motion  shall  give  notice  of  it  to  the  attor- 
ney of  the  opposite  party,  otherwise  judsr- 
mcnt  signed  on  behalf  of  the  opposite  party 
shall  be  deemed  regular,  and  every  suitor 
who  appeal's  in  person  shall  give  a  siiniiar 
notice.     R.  53. 

—  under  The  Jndicatore  Acts.] — In  ooia- 
pating  the  time  within  which  a  motion  for  a 
new  trial  of  a  cause  tried  in  tho  Queen's 
Bench,  Common  Pleas,  or  Exchequer  Divis- 
ions must  have  been  made  under  Ord. 
XXXIX.  r.  1,  days  on  which  the  divisiouai 
court  was  not  actually  sitting  wero  not  to  be 
reckoned  before  the  RuU^s  of  Court  of  1st 
December,  187G.  Onl.  XXXIX,  repctiling 
the  tirst-mentioncd  oihIit.     Jlallume  v.  Hiik 
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K.   050;  45  L.  J.,  Q.  B.  Bir.  88— 


T*!!^  timo  for  an  application  for  a  new  trial 
n  X\\o  groand  of  misdirection  under  Orel. 
rX'X"  IX,,  r.  G,  begins  to  run  from  the  time 
rtier^  the  jury  is  discharged.  Skaw  v.  Hopey 
5  VT.  U.  729— Bxch.  D'lv. 

IVotioe  of  motion.] — Leave  was  given  to  a 
Icfcndant  to  move  for  a  new  trial  after  the 
Irst  four  days  of  a  term;  but  the  name  of 
,lio  c;isc  was  not  inserted  in  tlie  new  trial 
motion  paper,  nor  was  any  notice  of  the  cir- 
Lsumstancc'S  given  to  the  plain  riff.  The 
|>la\intiff  signed  judgment  on  the  fifth  day  of 
I  he  term.  A  rule  for  a  nonsuit  or  a  new 
triiil  was  afterwards  served  on  the  nlaintiflPs 
attorney.  A  rule  was  granted  to  aischar<;e 
thti.t  rule,  but  was  ordered  to  stand  over  till 
the  merits  of  the  first-granted  rule  should  be 
disposed  of.  The  defendant's  proper  course 
MTOuld  have  been  to  have  moved  to  set  aside 
the  judgment.  Lloyd  v.  Berhonits^  10  M.  & 
W.  81;  10  L.  J.,  Exch.  278. 

AY  hen  a  rule  nisi  for  a  new  trial  has  been 
moved  for  after  the  first  four  days  of 
term,  and  granted,  but  judgment  has  been 
regularly  signed  on  the  ground  that  notice  of 
the  motion  was  not  given,  the  party  obtain- 
ing the  rule  cannot  be  heard  in  8upp<3rt  of  it 
while  the  judgment  stands.  Do6  d.  Whitty 
V.  Carr,  10  Q.  B.  117;  15  Jur.28o;  20  L.  J., 
Q.  B.  83. 

Where,  on  account  of  the  pressure  of  busi- 
ness, a  motion  for  a  new  trial  cannot  be 
heard  within  the  first  four  days  of  the  term, 
and  the  case  is  put  down  in  the  list  of  re- 
served motions,  notice  of  that  fact  should  be 
|riven  to  the  opposite  party,  or  he  will  be 
entitled  to  the  costs  of  signing  judgment  if 
ho  proceeds  to  do  so.  Emblin  v.  Dartnell,  12 
M.  &  W.  830. 

When  a  motion  for  a  new  trial  is  not  made 
witliiii  the  prescribed  time,  but  by  leave  of 
the  court  is  postponed,  or  put  into  a  list  of 
reserved  motions,  notice  thereof  must  be 
given  to  the  attorney  of  the  opposite  party,  or 
the  rule  obtained  will  be  discharged.  Shato 
v.  LanetuHiireand  Yorkshire  Railway  Company y 
14  L.  T.,  N.  8.  023-Q.  B. 

Moving  after  expiration   of  time.] — The 
plaintiff,  on  the  24th  of  March,  gave  notice 
of  trial  for  the  first  sittings  for  London  in 
Easter  Term,  and  on  the  20th  of  April  gave 
notice  of  his  intention  to  enter  and  try  the 
cause  as  undefended  at  the  second  sittings. 
The  defendant  accordingly  did  not  appear  at 
the  first  sittings  on  the  22d  of  April,  when 
the  cause  was  tried,  and  a  verdict  found  for 
.    the  plaintiff.     The  defendant,  on  the  0th  of 
Hay,  meved  for  a  rule  to  set  aside  the  pro- 
ceedings, for    irregularity: — Held,   that   he 
ought  to  have  moved  within  four  days  from 
the  day  of  trial.    EUaby  v.  Moore^  22  L.  J., 
C.  P.  353. 

Where  the  courts  rese  unexpectedly  at 
eleven  o^cIock  in  the  morning  on  the  last  day 
for  moving  for  a  new  trial,  and  counsel  was 
in  consequence  prevented  from  moving  with- 


in the  four  days,  he  was  allowed  to  move  on 
a  subsequent  day.  Bolton  v.  Pritchard^  4  D. 
«fc  L.  117;  11  Jur.  64— B.  C— Wightman. 

The  court  will  not  permit  the  motion  to  be 
made  after  the  proper  time,  upon  a  mere 
suggestion  that  tlie  delay  wns  occasioned  by  the 
attorney  mistakenly  supposing  that  affidavits, 
which  it  was  impossible  to  obtain  in  time, 
would  be  necessary.  Price  v.  Duggan,  2  M. 
&  G.  641 ;  8  Scott,  N.  R  47. 

The  court  permitted  a  motion  for  a  new 
trial  to  be  made  more  than  a  year  after  the 
verdict  was  pronounced,  a  bill  of  exceptions, 
which  had  been  tendered,  not  being  sealed  in 
consequence  of  tlie  judgc^s  death.  Newton,  v. 
Boodle,  4  D.  &  L.  004;  10  L.  J.,  C.  P.  135. 

A  suggestion  of  perjury  on  the  part  of  a 
defendant  and  his  witnesses,  and  that  fresh 
evidence  has  been  discovered  by  the  plaintiff 
since  the  expiration  of  the  time  for  moving 
for  a  new  trial,  affords  no  ground  for  asking 
the  court  to  dispense  with  the  rule  of  court. 
Oambart  v.  Mayne,  14  C.  B.,  N.  S.  820. 

A  cause  was  tried  on  the  last  day  but  two 
of  Easter  Term.  The  court  refused  to  allow 
a  motion  for  a  new  trial  to  be  suspended  until 
the  first  day  of  Trinity  Term,  on  the  ground 
tiiat  the  attorney  had  not  had  time  since  the 
trial  to  pretiare  himself  with  affidavits  of 
surprise.  Cooper  v.  Ltoyd,  0  C.  B.,  N.  S. 
510. 

It  is  too  late  for  a  defendant  to  move  for  a 
new  trial  after  judgment  non  obstante  vere- 
dicto. Pirn  V,  lUid,  0  AI.  &  G.  1 ;  0  Scott,  N. 
R.  1010. 

The  court  will  not  entertain  a  motion  for  a 
new  trial  in  the  term  subsequent  to  that  dur- 
ing which  the  cause  has  l>ec'n  tried,  on  the 
ground  that  the  triiil  took  place  on  the  lust 
day  but  one  of  the  term,  and  that  the  defend- 
ant's attorney  had  not  time  to  consult  his 
principal,  who  lives  in  the  country,  and  to 
receive  his  instructions  to  move  during  the 
same  term.  Pain  v.  Terry ^  11  Jur.,  N.  S. 
351 ;  84  L.  J.,  Exch.  224;  12  L.  T.,  N.  8.  209. 

A  rule  for  a  new  trial  having,  by  mistake 
of  counsel,  been  moved  in  the  Queen's  BjucU 
instead  of  tho  Common  Pleas,  the  latter  court 
permitted  the  motion  to  be  renewed  after  the 
expiration  of  the  four  dnys.  Johnson  v.  War- 
wick,  17  C.  B.  516. 

Timo  for  filing  affidavits.] — The  court  will 
not  allow  additional  affidavits  to  be  filed  in 
support  of  a  motion  for  a  new  trial,  after  tho 
expiration  of  the  time  for  moving.  QUbbe  v. 
Tunaley,  1  C.  B.  040. 

An  afiidavit  in  support  of  a  rule  nisi  for  a 
new  trial  must  be  sworn  within  the  first  four 
days  of  term,  although  the  court  is  not  able  to 
hear  the  motion  until  after  that  term.  Wil- 
liams ▼.  Mortimer,  2D.,  N.  8.  600— Exch. 
8.  P.,  Osmar  v.  Biehes,  2  Gale,  101. 

When  a  rule  for  a  new  trial  had  been  moved 
for  on  behalf  of  a  plaintiff  on  the  ground  of 
surprise,  and  had  been  granted,  the  court 
would  not  afterwards,  when  cause  was  shown 
against  the  rule,  allow  fresh  affidavits  to  be 
used,  made  siuce  the  motion,  for  the  purpose  of 
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Oinotioiii  M  to  damagw  and  oosU.] — ^li  ii 
no  ground  for  setting  aside  a  veitlict,  that 
the  jury  has  given  only  a  shilling  damages, 
under  a  mistaken  impression  that  it  wouhl 
carry  costs.  Mean  v.  Gr^ffin^  2  Scott,  N.  B. 
15;  1  M.  AG.  7M. 

In  an  action  for  a  libel  tending  to  ridicule 
the  plaintiff,  a  sheriflTs  officer,  in  his  calling, 
the  judge  told  tiic  jury  that  the  publication 
was  ltl>elous.  The  jury  asked  what  sum 
would  carry  costs,  and  being  tohl  tliat  a 
snilHng  would,  retnmed  a  verdict  for  the  de- 
fendant :  the  court  grunted  a  new  trial.  Levy 
T.  Milm,  12  Moore,  418;  4  Bing.  105. 

If  the  judge  dfies  not  inform  the  jury 
what  b  the  proper  measnre  of  damagea  on  an 
ifane  on  which  it  is  admitted  tliat  tlie  plaint- 
iff  is  entitled  to  a  verdict  and  to  damages,  tha 
ooort  will  direct  a  new  trial,  although  the 

S>int  was  not  taken  by  the  plaintiff's  coaiisel. 
night  V.  Egerton,  7  Ezch.  407. 

Wliere  there  is  an  established  rule  by  which 
the  iury  should  be  governed  in  tlie  measure 
of  damages,  it  is  tlie  duty  of  the  judge  to 
bring  it  to  their  notice,  and  direct  them  in* 
accordanoe  with  it;  and  his  omitting  tn  do  so 
is  gnmnd  for  a  new  trial.  Hadley  v.  BuiDen- 
dale,  9  Ezch.  841;  2  O.  L.  R  017;  18  Jur. 
858;  23  L.  J.,  £xch.  179. 

In  an  action  for  breaking  and  entering  tlte 
plain tiff^a  cloae,  the  plaintiff  relied  upon  the 
t>are  possession,  tliough  it  appeared  that  he 
had  originally  become  possessed  as  tenant  to 
W.  under  a  written  agreement.  The  defend- 
ant proved  that  five  days  after  the  commence- 
ment of  the  trespass  he  obtained  a  lease  of 
the  close  from  W.,  which  he  produced.  The 
judge  told  the  jury  that  in  the  absence  of 
proof  of  the  quantum  of  the  plaintiff's  inter- 
est in  the  premises  he  was  only  entitled  to 
nominal  damages: — Held,  no  misdirection. 
Twymun  v.  Knoitlu,  13  C  B.  222. 

The  judge  told  the  jury  that  if  they  gave 
the  plaintiff  more  than  40f.,  he  could  not  in- 
fluence the  costs,  but  if  they  gave  him  less 
than  40s.  each  party  would  have  to  pay  his 
own  costs: — Held,  no  misdirection.     lb. 

The  counsel  for  the  plaintiff  told  the  jury 
that  unless  they  gave  damages  for  52.  5«.,  in 
all  probability  the  costs  woul4  be  thrown  up- 
on tlie  plaintiff  : — Held,  that  he  was  wrong 
in  so  doing,  and  tliat  the  jury,  in  estimating 
dnmagcs,  had  no  right  to  take  into  their  con- 
sideration what  amount  will  carry  costs,  the 
qiiesticm  of  costs  being  with  the  judge. 
Pools  V.  WkiUstmbe,  3  F.  &  F.  70;  10  W.  a 
782;  6  L.  T.,  N,  8.  783— C.  P. 

Although  if  a  jury  asks  what  amount  of 
damages  will  cany  costs,  there  is  no  reason 
why  the  judge  sliould  not  inform  them,  yet 
giving  a  verdict  in  ignorance  tliat  it  will  not 
carry  costs,  is  no  reason  why,  after  an  appli- 
cation for  a  certificate  which  implies  that  the 
verdict  is  recorded,  the  verdict  should  be 
disturbed.  £Umore  v.  AhdooUth^  27  L.  J., 
£xch.  807. 

Where  the  judge,  in  the  presence  of  the 
counsel,  directs  a  verdict  for  the  defendant, 
^ut  at  the  same  time  tells  the  jury  to  assess 


damages  for  the  plaintiff  ootttin^stly,  nft 

the  counsel  do  no^  object,  it  is  not  env- 
potent  to  the  plaintiff  afterwarda  to  mmt  fc 
a  new  trial  on  tlie  ground  of  a  Duadirectkn) 
he  can  only  move  to  enter  a  ▼erdi.tferihi 
damages  so  contingently  aaseaeed.  Bte&x, 
CliM,  10  C.  B.  827.  S.  P., 
18  M.  &  W.  52. 


4.  JI>i»qual{fiMtionj   Irrogvlaritim   sr 
duet  of  or  affecting  Jury  j     VenOtt 
againgt  Etidenee  or 


OisqoaUficalioa  of  or  InregnlaTiHM  m  w^ 
moniag  or  impaneling  Jwoes.] — ^The  9XUng§ 
for  the  defendant  bc^iogtlie  ttncier-slK»iC  aad 
having  summoned  the  jury,  is  do  gromkim 
a  new  trial  after  verdict  for  the  dcfeedut  ia 
a  case  of  contradictory  evidencse.  Viifffri  t. 
Vickerit,  1  Smith,  804. 

The  fact  of  the  person  acting  as  d^mtylBi 
the  sheriff,  being  the  aitomcy  for  the  de^ad- 
ant,  is  not  a  ground  for  a  new  triaL  Briffi 
V.  SmoUm,  0  D.  P.  C.  105;  I  W.  P.  C  8;  4 
Jur.  1014. 

After  a  trial  has  been  had,  tbe  oeart 
will  not  grant  a  venire  de  novo,  on  an  al]^g»> 
tion  that  the  jury  has  l»een  coavened  by  thi 
partner  of  the  plaintiff's  attorney;  at  fasa 
without  proof  that  the  party  who  objects  wm 
not  uwase  of  tbe  fact  at  tbe  triaL  BnuukA 
V.  aUa,  9  Bing.  18;  2  H.  «&  Scott,  41. 

A  jury  retired  to  consider  their  verdict,  sad 
upon  their  returning  into  court,  and  ther 
names  being  called  over,  one  of  tlie  jurai% 
whose  name  was  on  the  panel,  did  notaosvei 
to  the  name  which  the  officer  of  the  comthsd 
marked  as  the  name  of  the  party  calM  wA 
sworn:— Held,  upon  objection  taken  befon 
th^  verdict  was  recorded,  that  it  was  not  f 
mis-trial.      TorboA   ▼.  Zouiy,   5  Jar.  818- 

A  mistake  in  a  juror^s  name  in  the  panel  ii 
uo  ground  for  a  new  triaL  Dieimmtk  t. 
BlaiU,  7  Bro.  P.  C.  177. 

The  son  of  a  juryman  sumeioDed  and  rs- 
turned,  lifvjQg  answered  to  his  father^  nsne 
when  called .  on  the  panel,  and  served  as  oae 
of  the  jury  on  the  trial  of  a  cause,  is  not  of 
itself  a  sufficient  ground  for  setting  aside  the 
verdict  as  for  a  mis-triuL  Hiil  t.  YaU^  IS 
£a.<t,  229. 

But  when  a  person  not  aummoned  on  tfie 
jury  was  sworn  on  a  jury  at  nisi  prios  in  the 
name  of  a  persion  for  wliom  a  anmmoas  to 
serve  on  that  jury  vras  delivered,  and  to 
whose  house  he  had  succeoded;  the  inega- 
larity  being  noticed  before  verdict,  the  coart 
awarded  a  venire  de  nova  I>ooe$  v.  Mabmk, 
6  Taont  400;  2  Marsh.  154. 

Where  it  was  not  distinctly  awom  that  the 
disqualification  of  a  juror,  being  a  towacoos- 
cilor  Qf  the  borough  in  whicli  the  canse  vai 
tried,  was  not  discovered  till  after  verdict 
the  court  refused  to  gra&t  a  rule  lor  a  oev 
trial.  Poermain  v.  Maebay.  8  Jur.  491—8. 
C— Williams. 

In  an  fiction  against  a .  provisional  eon- 
nuttee-maa  of  a  propoacd  tailway  oom^j 
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r  ^vrluit  occurred  in  the  box  during  the  trial 
not  receivable.    Bailey  y.  Maoamay^  13  Q. 
..   B15;  14  Jur.  80;  19  L.  J.,  Q.  B.  78. 

i^nd  the  affidavit  of  a  juryman,  to  the  effect 
tkXLX.  he  would  not  have  agreed  to  the  answers 
^ven  by  the  foreman  of  the  jury  to  the  court 
f  lie  hod  known  they  would  have  entitled  the 
>laii]tifif  to  a  verdict,  is,  if  admissible,  no 
^ound  for  disturbing  the  verdict.  Raphael 
r.  .Sank  of  England,  17  C.  B.  101;  25  L.  J., 
C.    P.  83. 

1?he  court  refused  to  grant  a  rule  for  a  new 
trial  upon  an  affidavit  stating  that  one  of  tiie 
jury  declared  In  0))cn  court,  in  the  presence 
andl  hearing  of  the  others,  tliat  the  verdict 
lia&d  been  decided  by  lot.  Burgess  v.  Langley, 
6  M.  A  G.  732;  1  D.  &  L.  21;  0  Scott,  N.  K. 
&18;   13  L.  J.,  C.  P.  257. 

Where  a  rule  for  a  new  trial  is  drawn  up  on 
reading  affidavits  imputing  personal  miscon- 
duct and  partiality  to  some  of  the  jurymen, 
affidavits  of  such  jurymen,  denying  and  ex- 
plaining   the  conduct  attributed   to   them, 
may  be  read  on  showing  cause  against  the 
rule.     Standewiek  or  Standenoidbe  v.  Hopkins 
or  Watkim,  2  D.  &  L.  502;  0  Jur.  101 ;    14  L. 
J.,  Q.  B.  16— B.  C— Patteson. 

A  subsequent  confession  of  a  juryman  to  the 
defendant's  attorney,  tlmt  the  jury  drew  lots 
ivhich  six  of  them  should  determine  the  ver- 
dict, and  not  otherwise  proved  to  the  court, 
is  no  ground  for  a  now  trial.  Aylett  v.  Jewels 
2  W.  Bl.  1290. 

Nor  is  an  admission  by  jurymen,  that  the 
verdict  was  given  by  mUtakc,  when  made 
after  they  had  separated,  though  on  the  day 
of  trial.    Diwis  v.  Taylor,  2  Chit.  268. 

^or  are  subsequent  declarations  of  jurymen 
after  a  general  verdict  given  according  to  the 
merits  of  the  case.  Ckirk  v.  Stevenson,  2  W. 
Bl.  803. 

An  affidavit  to  contradict  the  statement  of 
a  judf^e  as  to  what  occurred  at  the  trial  before 
him  is  inadmissible.  Box  v.  Grant,  3  N.  & 
M.  lOG;  5B.  <feAd.  1081. 

Upon  an  application  to  set  aside  a  verdict 
on  the  grouna  of  excessive  damages,  the 
court  will  not  receive  the  affidavits  of  the  de- 
fendants witnesses,  either  to  expUin  or  to 
add  to  evidence  given  by  them  at  the  trial. 
rmips  V.  Hatfield,  8  D.  P.  C.  882. 

As  to  time  for  filing  affidavits, — see  this 
title,  III.,  2. 

Inspeotlon  of  docaments.] — Tlie  court  will 
not  gnint  a  rule  for  an  inspection  of  docu- 
ments which  were  produced  in  evidence  at 
the  trial,  for  the  mere  purpose  of  furnishing 
materials  to  the  other  side  for  moving  for  a 
new  trial.  PraU  v.  OosweU,  9  C.  B.,  N.  8. 
700;8L.  T.,  N.  8.  600. 

The  court  will  not  order  a  party  to  permit 
bis  opponent  in  the  cause  to  inspect  and  take 
a  copy  of  a  deed  of  conveyance,  with  a  view 
only  to  the  discussion  of  a  rule  for  a  new 
trial.  Wood  v.  Morewood,  2  Scott,  N.  R.  204; 
9  D.  P.  C.  44. 

Copy  of  Jndgm'  notM.] — Practice  as  to  be- 
speaking jadges' notes.   OoekerellY,  Auoompte^ 


2  C.  B.,  N.  S.  445,  n.  See  also  Emm  v.  Bue, 
7  L.  R.,  C.  P.  188;  26  L.  T.,  N.  S.  70. 

It  is  not  necessary  to  have  a  copy  of  the 
judge^s  notes  at  the  time  of  moving  for  a  new 
trial  in  a  case  tried,  under  a  judge's  order, 
before  a  county  court.  Morrison  v.  Wookey, 
16  C.  B.,  N.  S.  457. 

Where  a  cause  in  a  superior  court  has  been 
tried  before  a  judge  of  a  county  court  pursu- 
ant to  10  <&  20  Vict.  c.  108,  8.  26,  upon 
motion  for  a  new  trial  the  notes  of  the  judge 
must  be  produced,  unless  the  motion  is  made 
by  counsel  who  was  present  nt  the  trial. 
Taylor  v.  Holt,  3  H.  &  C.  454,  n.  S.  P., 
Bene  v.  Sawyer,  26  L.  T.,  N.  8.  646. 

But  where  the  judge  had  refused  to  furnish 
a  copy  of  his  notes  in  the  first  inst^ince,  and 
the  time  for  moving  for  a  new  trial  had  nearly 
expired,  the  court  permitted  the  rule  to  be 
drawn  up  upon  that  affidavit,  the  party  under- 
taking that  the  notes  should  bo  produced 
upon  argument  of  the  rule.     lb. 

In  moving  in  the  Court  of  Exchequer  for 
rules  for  a  new  trial  or  to  enter  a  nonsuit  in 
coses  tried  in  the  Liverpool  Court  of  Passage, 
a  rule  to  show  cause  will  not  be  granted 
unless  cither  the  counsel  moving  was  present 
at  the  trial,  or  the  assessor's  notes  arc  pro- 
duced, with  an  affidavit  verifying  the  asses- 
sor's signature.  When  cause  is  shown,  the 
assessor's  notes  must  be  produced  with  a 
similar  affidavit.  Welsh  v.  Mercer,  42  L.  J., 
Exch.  52;  28L.T.,  N.  8.  358;  8L.  R.,Exch.71. 

A  copy  of  the  notes  taken  by  the  judge  at 
the  trial  of  a  cause  in  the  Passage  Court  of 
Liverpool  is  not  needed  in  order  to  support  a 
motion  in  a  superior  court  for  a  new  trial; 
and  such  motion  may,  according  to  the  estab- 
lished practice,  be  made  by  counsel  who  did 
not  appear  in  the  coui-t  below.  Bridge  v. 
Baine.  29  L.  T.,  N.  8.  477 -C.  P. 

Affidavits  cannot  be  used  to  supply  alleged 
omissions  in  a  judge's  notes  of  evidence  in  a 
trial  before  him.  Coles  v.  Bullman,  12  Jur. 
586;  17  L.  J.,  C.  P.  802. 

Argument.]->It  is  no  ground  for  taking  a 
new  trial  out  of  the  new  trial  paper,  and 
bringing  it  on  as  a  motion,  that  several  of  the 
witnesses  are  infirm,  and  of  an  advanced  age; 
but  the  court  will,  in  its  discretion,  make  it 
a  term  of  the  new  trial,  that  the  evidence  of 
any  witness  who  mnv  die  in  the  interim  shall 
be  read  from  the  judge's  notes  bf  the  former 
trial.  Anon.,  1  D.  &  L.  725;  13  L.  J.,  Q.  B. 
80— B.  C— Wightmnn. 

Where  nt  a  trial  the  defendant's  counsel 
relied  upon  one  particular  point,  and  advisedly 
abstained  from  raising  others  which  might 
have  been  raised,  on  the  argument  of  u  rule 
for  a  new  trial  on  the  ground  of  misdirection, 
the  court  confined  the  counsel  to  the  point 
raised  at  the  trial.  Jones  v.  Provincial  Insur^ 
ance  0<mpany,  26  L.  J.,  0.  P.  272. 

On  a  motion  for  a  new  trial,  counsel  cnnnot 
present  a  point  which  does  not  appear  by  the 
judge's  notes  to  have  been  raised  at  the  trial. 
Gibbs  v.  Pike,  1  D.,  N.  8.  400;  0  M.  &  W. 
851;  6  Jur.  465. 
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When  a  nonsuit  was  directed  by  the  judge, 
but  leave  reserved  to  the  plaintiff  to  more  to 
enter  the  verdict  for  hira  upon  the  findings 
of  t lie  jury  upon  certain  questions  left  to  them, 
tlie  defend  tint,  in  showing  cuu»e  against  such 
a  rule,  nmy  contend  that  the  findings  of  the 
jury  were  ngninst  the  weight  of  evidence; 
and  it  is  not  necessary  for  the  defendant  to 
frivc  notice  of  an  intentit»n  to  raise  such  ques- 
tion within  the  time  allowed  for  moving  for 
a  new  trial.  Walker  v.  C&n/,  38  L.  J:,  Exch. 
123;  4  L.  R.,  Exch.  152;  20  L.  T.,  K. 
8.  45a. 

When  new  trial  will  be  granted,  and  upon 
what  terou.] — Wtien  a  legal  objection  is 
taken,  and  overruled  by  the  judge,  without 
reserving  tlie  point,  an<l  the  court  is  after - 
wurda  of  opinion  that  that  objection  was  a 
good  ground  of  nonsuit,  it  will  grant  a  new 
trial  only,  and  will  not  permit  a  nonsuit  to 
be  entered.  Minehin  v.  Clement^  1  U.  <&  A. 
252. 

Whore  counsel  obtained  a  rule  nisi  to  enter 
a  venlict  for  the  defendant  or  for  a  new  trial, 
and  the  defendant's  attorney  subsequently 
went  tn  the  Rule  Office  and  had  the  rule 
altered,  by  striking  ont  that  part  of  it  which 
related  to  a  new  trial,  the  court  refused  to 
make  the  rule  absolute  for  a  new  trial.  JatneB 
▼.  llitll,  10  Jur.  569-B.  C— Williams. 

Where  a  rule  nisi  for  a  new  trial  is  granted, 
on  the  terms  of  bringing  the  amount  of  the 
verdict  into  court,  the  money  must  be  brought 
in  before  the  rule  nisi  is  drawn  up.  Clare  v. 
Fu$td,  2  D.  P.  C.  617. 

Where  a  bankrupt  sued  for  the  benefit  of 
his  assignees,  the  court  refused  to  grant  a  new 
trial,  unless  his  assignees  would  abide  by  the 
verdict  and  become  responsible  for  the  costs. 
N^(Me  V.  Adams,  7  Taunt.  50;  2  3Iarsh.  300; 
Uolt,  248. 

Where  in  trespass  there  were  several  issues, 
one  of  them  on  a  plea  of  liberum  tcncmcntum, 
and  the  judge  improperly  rejected  evidence 
applicable  to  that  issue  only,  the  court  dis- 
charged a  rule  for  a  new  trial  after  a  verdict 
for  the  defendant  on  several  issues,  on  his 
consenting  to  the  verdict  being  entered  for 
the  plaintiff  on  that  issue;  and  gave  no  costs 
of  the  rule  to  either  party.  Hughes  v.  Hughes, 
15  M.  &  W.  701. 

Where  a  verdict  is  taken  for  the  plaintiff 
subject  to  a  special  case,  and  before  the  case 
is  settled  the  defendant  becomes  bankrupt, 
the  court  will  not  order  that  a  verdict  shall 
be  entered  for  the  defendant  unless  the  plaint- 
iff will  proceed  with  the  case;  but  they  will 
set  aside  the  nominal  verdict  and  direct  a 
new  trial,  unless  both  parties  consent  toU  stet 
processus.  Cottam  v.  Partridge,  2  M.  &  G.  843 ; 
3  Scott,  N.  R.  174;  1  W.  P.  C.  174;  9  D.  P. 
C.  629. 

As  to  imposing  costs  as  a  condition  of  new 
trial, — sec  this  title,  HI.,  5. 

Operation  of  rule.]—- Where  a  new  trial  is 
obtained  ex  debito  justitin  on  one  of  several 
issues,  the  rule  re-opens  the  whole  record. 
Maede^ld  v.  Bradliy,  7  M.  &  W.  570. 


When  a  new  rule  is  granted  ex  dcAnto  jw- 
titisB,  the  party  is  ttr»t  bound  to  proceed  opn 
the  rule  within  any  limited  time,  ffatkarsm^ 
V.  Shardhw,  8  M.  &  W.  265. 

The  court  will  not  allow  a  rale  for  a  new 
trial  to  be  amended,  by  providing'  that  iba 
suit  should  not  abate  in  the  event  c^  the 
death  of  the  defendant,  where  a  surety  1^ 
previously  entered  into  a  bond  for  |>aynKBt 
of  the  damages  and  costs  of  the  second  triiL 
Lopet  V.  De  TaxUt^  8  Taunt,  712- 

5.    Costs. 

Wlien  and  to  whom  allowed,  mn^  pmjmmi 
of  coats  aa  condition,  on  gnmtin^  rale  lor 
new  triaL] — A  new  trial  after  a  perverse  ver- 
dict of  the  jury  is  granted  witlioot  costs; 
secus,  after  a  mistaken  or  »n  erroneous  ver- 
dict. Iloworth  v.  Samvel,  1  Chit.  63^  n.;  1 
B.  it  A.  560.  8.  P.,  ShiUUoe  v.  Clnridfe.  % 
Chit.  426. 

Where  a  cause  was  tsken  by  mistake^  the 
court  refused  to  make  the  payment  of  costs 
a  condition  for  a  new  trial.  Ktheringion  v. 
Kemp,  1  Chit.  634. 

If  a  jury  finds  an  insufficient  verdict,  upon 
which  the  court  can  give  no  juilgmcnt,  and  a 
new  trial  is  granted,  the  party  ultimateiy 
successful  is  not  entitled  to  the  costs  of  the 
former  trial.  Woreeet^rshire  Canal  Compmsf 
V.  Trent  and  Mersey  liamgatum  CampOMy,  t 
Marsh.  473. 

A  verdict  obtained  by  a  trick  was  set  aade 
without  costs.  Anderwn  v.  George,  1  Buir. 
352. 

A  new  trial  was  granted  to  the  plainfiif 
without  costs,  when  he  had  been  improjwrlj 
nonsuited.     Bunncall  v.  Hogg,  3  Wils.  14C. 

The  court  will  not  mukc  tlic  payment  of 
the  costs  of  the  day  a  condition  precedeut  to 
the  plaintirf's  proceeding  to  a  second  triaL 
Doe  d.  Rtans  v.  Edwards.  2  D.  P.  C.  572. 

Where  a  jury  gave  a  general  verdict  for  the 
defendant  on  three  issues,  having  been  mis- 
directed on  one,  the  court  granted  a  new  trLnl 
on  payment  of  costs.  Lord  v.  Wardle,  S 
Bing.  N.  C.  680;  4  Scott,  402;  1  Jur.  882. 

A  new  trial  was  granted  without  ]Kiymcnt 
of  costs,  where  the  judge  had  misdirected 
the  jury  upon  an  imix>rtant  matter  of  fact. 
Haine  v.  Davey,  6  N.  &  M.  856;  4  A.  &  E. 
892;  2  II.  &  W.  30. 

Where  the  Court  of  Queen's  Bench  grants  a 
rule  to  set  aside  a  trial  and  verdict,  in  a  cause 
that  has  been  taken  as  undefended,  on  an 
affidavit  of  merits  by  the  defendant,  it  is  not 
the  practice  to  make  the  payment  of  costs  by 
the  defendant  on  a  particular  day  a  condition 
in  the  rule.  Bland  v.  Warren,  2  N.  &  P.  97; 
6D.  P.  B.  21. 

Where  a  mistaken  verdict  was  given  incon- 
sequence of  the  omission  of  the  judge  to  dmw 
the  attention  of  the  jury  to  a  material  feature 
in  the  case,  the  court  imposed  the  terms  of 
the  payment  of  costs  on  the  granting  of  a  new 
trial,  the  judge  not  having  been  requested  to 
enter  into  a  fuller  explanation.  But  the  costs 
of  the  former  trial,  where  the  verdict  was  set 
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iflido  for  misdirection,  ond  of  an  intermediate 
pcmtpoLicment,  by  making  the  cause  a  re- 
manet,  were  to  abide  the  event.  Oibbins  ▼. 
rhillips,  2  M.  &  R.  238;  8  B.  &  C.  487. 

Whca    there  were  three  verdicts,  the  first  in 
favor  of  the  plaintiff,  the  second  in  lavor  of 
tlie  defendant  by  reiison  of  a  misdirection,  and 
the  third  in  favor  of  the  defendant  upon  the 
merits,  and.  the  rule  for  the  first  new  trial  re- 
served the  consideration  of  costs,  the  court 
iiUowecl  the  defendant  to  take  the  costs  of  the 
first  or  second  at  his  option,  and  the  costs  of 
the  third.     Ik?dy  v.  EsdaiUj  8  Bing.  174;  10 
Moore^  509. 

In  granting  a  new  trial,  it  is  no  ground  for 
refusing  .  to  annex  the  condition  of  payment 
of  costs  by  the  party  obtaining  the  rule,  that 
the  attorney  of  the  adverse  party  was  not  on 
the  roll  when  those  costs  were  incurred. 
Punter  v.  QraiUley,  3  M.  &  G.  295 ;  8  Scott, 
N.  R.  647. 

Costs  to  abide  the  event.]— [By  17  &  18 
"Vict.  c.  125,  8.  44,  iohen  a  new  trial  is  granted^ 
on  the  ground  that  the  verdict  was  against 
evidence,  the  costs  of  the  first  trial  shaU  abide  the 
ecent^  unless  the  court  shall  otherwise  order  J] 

This  provision  does  not  apply  where  a  new 
trial  is  granted  for  no  fault  of  the  jury,  but  on 
fresh  matter  disclosed  by  afiidavit.  Abbott  v. 
BuU^  1  Jur.,  N.  8.  0»— Exch. 

A  new  trial  was  granted,  on  the  ground  of 
the  verdict  being  nguinst  the  weight  of  evi- 
dence, and  was  also  moved  on  affidavits;  the 
court  directed  the  costs  to  abide  the  event, 
excepting  those  of  the  affidavits,  which  tlie 
party  who  succeeded  on  the  rule  ought  to  pay 
in  any  event.     lb. 

Where,  on  the  first  iiigl  of  a  cause,  the 
plauitiff  obtains  a  verdlA&Mid  a  rule  is  after- 
wards made  absolute  foi^new  trial,  tlio  costs 
to  abide  the  event,  and  the  defendant  suc- 
ceeds on  the  second  trial,  neither  party  is  en- 
titled to  tlte  costs  of  the  rule  for  a  new  trial. 
Eccles  V.  Harper,  14  M.  &  W.  248;  8  D.  &  L, 
71;14L.  J.,  Exch.  264. 

When  the  court  order  a  new  trial,  the 
costs  to  abide  the  event,  «ach  event  means 
the  ultimate  event  of  the  cause;  therefore,  if 
the  verdict  on  the  second  trial  is  set  aside, 
and,  on  a  third,  the  ultimate  event  is  the 
same  as  at  the  first  trial,  the  party  succeeding 
at  the  last  will  be  entitled  to  the  costs  of  the 
first  trial.     Meule  v.  Qoddard,  5  B.  &  A.  700. 

When  the  costs  of  the  former  trial  are  to 
abide  the  event  of  a  new  trial,  if  the  same 
party  succeeds  on  the  new  trial)  he  has  costs 
of  both  trials;  if  his  opponent,  ho  has  only 
the  costs  of  the  new  trial.  Sherlock  t.  Bamed^ 
8  Bing.  21 ;  1  M.  &  Scott,  58. 

If  costs  are  directed  to  abide  the  event, 
neither  party  has  the  costs  of  the  first  trial, 
if  the  event  of  the  second  is  different  from 
that  of  the  first  trial.  Canham  v.  Fisk,  2  C. 
4;J.  120;2Tyr.  155.    ' 

When  a  new  trial  is  granted  ou  the  ground 
that  tlio  verdict  is  against  evidence,  the  party 
who  succeeds  on  the  second  trial  but  fails  on 
the  first,  is  not  entitled  to  the  costs  of  the 


first  trial,  without  a  i^pecial  order  of  the  court. 
Evans  v.  Bobinsan,  11  Exch.  40;  24  L.  J., 
Exch.  212. 

In  an  action  for  the  M'rongful  dismissal  of 
a  clerk,  with  ii  count  for  wages,  the  plaintiff 
obtained  a  verdict  on  the  first  count,  and,  no 
claim  being  urged  on  the  second  count,  the 
verdict  on  that  was  entered  for  the  defendant. 
A  rule  for  a  new  trial  was  afterwards  granted, 
'*  the  plaintifl^s  costs  of  and  occasioned  by  the 
trial  already  hod,  and  of  and  occasioned  by 
tins  application,  to  abide  the  event  of  this 
cause.'*  On  the  second  trial  the  defendant 
obtained  a  verdict  on  the  tir^t  count,  and  the 
plaintlil  (who  had  then  discovered  that  there 
nad  been  a  mistake  in  tlie  calculation  of  the 
wages  due  to  liim  at  the  time  of  the  dismissal) 
had  a  verdict  on  the  secimd  count: — Held, 
that  the  event  contemplated  by  the  rule  being 
the  event  in  respect  of  which  the  contest  took 
place  upon  the  first  trial,  the  plaintiff  was 
not  entitled  to  the  costs  mentioned  in  the 
rule.  Dawson  v.  Harris,  11  C.  B.,  N.  8.  801 ; 
31  L.  J.,  C.  P.  108;  10  W.  R.  230;  5  L.  T., 
N.  S.  680. 

If  a  rule  for  a  new  trial  contains  the  term 
**  costs  to  abide  the  event,"  the  event  where- 
on the  costs  will  depend  is  the  event  of  the 
fresh  contest  as  to  the  piirticular  ground  of 
dispute  in  respect  of  which  the  court  granted 
the  rule.  Jones  v.  WiiliamSj  8  L.  R.,  Q.  B. 
280;  42  L.  J.,  Q.  B.  48;  28  L.  T.,  N.  8.  122; 
21  W.  R.  890. 

Rule  silent  as  to  costs.] — If  a  new  trial  be 
granted  without  any  mention  of  costs  in  the 
rule,  the  costs  of  the  first  trial  shall  not  be 
allowed  to  the  si^cessful  party,  though  ho 
succeed  on  the  second.  Re^.  GeO')  10  Vict., 
H.  T.  r.  54,  Q.  B.,  C.  P.  and  Exch. ;  1  El.  & 
Bl.,  App.  xii.  (Similar  tor.  64  of  H.  T.  2 
Will.  4.) 

The  rule  applies  only  to  cases  where  a  new 
trial  is  granted  upon  the  whole  record. 
Bowers.  HUl,  2  Scott,  540;  1  Hodges,  .884; 
5  D.  P.  C.  183. 

A  rule  was  made  absolute  for  a  new  trial 
without  any  mention  of  costs  in  the  rule: — 
Held,  that  the  master  was  right  in  allowing 
the  successful  party  all  such  costs  of  the  first 
trial  as  were  available  for  the  second.  Lam' 
bert  V.  Lyddon,  4  D.  <&  L.  400 ;  2  B.  C.  Rep. 
232;  11  Jur.  44;  16  L.  J.,  Q.  B.  84— 
Patteson. 

Where  a  rule  is  made  absolute  for  a  new 
trial,  and  no  mention  is 'made  of  the  costs  of 
the  rule,  neither  partv  is  entitled  to  them. 
Ecdes  V.  Harper,  8  D.  *&  L.  71;  14  M.  &  W. 
248;  14  L.  J.,  Exch.  204. 

After  verdict  for  the  plaintiff  a  new  trial 
was  granted,  on  the  groimd  of  the  reception 
of  improper  evidence.  The  defendant  then 
withdrew  his  plea,  and  suffered  judgment  by 
default.  The  rule  for  a  new  trial  was  silent 
as  to  the  costs  of  the  first  trial: — Held,  that 
the  plaintiff  was  not  entitled  to  the  costs  of 
the  first  trial.  Peaeoeh  v.  JIarris,  1  N.  &  P. 
240;  5  A.  <&  E.  440;  2  H.  &  W.  456. 

If  a  new  trial  is  granted  on  the  ground 
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that  the  Tcrdict  waa  imperfect,  without  any 
meotioa  of  costa  in  the  riile,  the  costa  of  the 
fint  trial  will  not  be  allowed  to  the  suocesaful 
party,  though  he  aucceeda  on  the  accond. 
Ucrmfi  y.  Graham,  2d  L.  T.,  N.  8.  405— 
C.  P. 

On  diaoharge  of  rale.] — ^Whero  a  rule  nisi 
has  been  obtained  for  a  new  trini,  or  to  enter 
a  verdict  for  the  defendant,  unless  the  plaint- 
iff consents  to  reduce  the  verdict,  and  the 
plaintiff  does  consent  to  reduce  the  verdict, 
nod  the  rale  is  thereupon  discharged,  each 
party  pays  his  own  costs  of  the  rule.  Thomp- 
ton  V.    Bailey,  4  Ezch.  86;  7  D.  &  L.  234. 

After  verdict  for  a  plaintiff,  a  rule  nisi  for 
a  new  trial  or  for  arresting  the  judgment  was 
obtained ;  the  rule  for  a  new  trial  was  made 
absolute,  the  question  of  costs  being  reserved. 
After  verdict  for  the  ]>laintiff  on  the  second 
trial,  a  rule  nisi  for  a  new  trial,  or  for  arrest- 
ing the  judgment,  was  obtained,  and  after- 
wards discharged : — Held,  that  the  plaintiff 
was  entitled  to  the  costs  of  the  first  trial. 
ffunUr  V.  Oaidtoell,  10  Q.  B.  83:  11  Jur. 
1056. 

Judgment  for  the  defendants  was  signed 
on  the  I4tb  of  November,  1846,  and  on  the 
Otti  of  March,  1847,  the  coats  in  the  cause  were 
taxed : — Held,  that  it  was  competent  to  the 
defendanta  afterwarda  to  tax  their  costs  of  a 
rule  for  a  new  trial,  obtained  by  the  plaintiffs 
on  the  20th  November,  1846,  and  discharged 
with  costs  on  the  t5th  of  January,  1847,  the 
costs  of  such  rule  not  being  costs  in  the 
cause.     Newton  v.  Doodle,  4  0.  B.  859. 

When,  U|ion  a  verdict  being  returned  for 
the  plaintiff,  the  defendant  obtains  a  rule 
nisi  for  a  new  trial,  wiiicb*is  afterwards  dis- 
charged in  consideration  of  the  plaintiff  con- 
senting to  a  reduction  of  his  danuiges,  neither 
party  pays  to  the  other  the  costs  of  the  rule. 
Huuey  v.  Metropolitan  Railway  Company,  20 
L.  T.,  N.  8.  612. 

On  diacontinuanoe.] — When  the  court 
granted  a  rule  for  a  new  trial  on  tiie  applica- 
tion of  tlie  defendant,  in  a  case  where  the 
plaintiff  succeeded,  and  the  latter  applied  to 
amend  his  declaration,  but  discontinued  the 
action,  not  choosing  to  pay  the  costs  of  the 
former  trial,  as  the  condition  of  the  amend- 
ment:— Held,  that  the  defendant  was  not  en- 
titled to  the  costs  of  the  trial,  notwithstand- 
ing the  discontinuance.  Qray  v.  Cox,  8  D. 
&U.  220;  6B.  &C.  458. 

Where  after  a  verdict  for  a  defendant,  and 
a  rule  absolute  for  a  new  trial,  the  plaint!^ 
discontinues  the  action,  the  defendant  is 
entitled  to  the  costs  of  the  trial.  Sweeting  v. 
Halee,  4  M.  &  R.  545 ;  0  B.  &  C.  869. 

Where  a  defendant  had  a  verdict  on  one  of 
two  issues,  and  the  plaintiff  on  the  other 
issue,  and  the  defendant  obtained  a  rule  for  a 
new  trial  on  the  latter  issue,  on  the  ground  of 
misdirection,  whereupon  the  plaintiff  discon- 
tinued :^Held,  that  the  defendant  was  not 
entitled  to  the  costs  of  the  trial.  Macele»field 
V.  Badddey  or  Bradley,  7  M.  &  W.  570;  9  D. 
.P.  O.  812. 


After  reference  of  canae.] — ^Wbeiea 
referred  by  order  of  nisi  priua,  and  the 
is  afterwarda  set  aside  on  the  giocind  of  the 
arbitrator  not  having  adjudicated  on  all  the 
matters  referred,  and  the  cause  is  tzicd  agMa, 
the  party  ultimately  succeeding  ia  not  enilttod 
to  tlie  costs  of  the  first  triaL      Wood  ▼.  Dwmmm^ 
5  M.  &  W.  87;  7  D.  P.   C.  844;  8  Jar.  58a. 
.  The  arbitrators  to  whom  a  caoee  was  n- 
ferred  at  nisi  prius  were  unable  to  deddp, 
and  they  suffered  the  time  for  making  tbdr 
award  to   expire,   upon  which  the  plainrif 
carried  the  cause  down  to  a  aecond  trial,  and 
obtained  a  verdict: — Held,  that  each  pvty 
must  pay  his  own  costs  upon  the  first  trial 
Thoma$  V.  Lewie,  6  IX  P.  C.  395;  W.,  W.  & 
D.  67 ;  1  Jur.  104. 

After  verdict  for  the  plaintiff,  the  defend- 
ant obtainoil  a  rule  for  a  new  trial,  which  was 
made  absolute,  no  mention  bein^  made  of 
costs.  Tlie  parties  then  agreed  to  a  refer- 
ence, and  the  order  of  reference  stipulated 
that  the  costs  were  to  abide  the  event.  The 
arbitrator  having  decided  the  cause  in  fuTorc^ 
the  defendant: — Held,  that  he  was  not  ea- 
titled  to  the  costs  of  the  trial.  Thomas  r, 
Hawlcen,  0  M.  &  W.  53;  1  D.,  N.  S.  346;  S 
Jur.  11 15. 

A  rule  nisi  for  a  new  trial  was  ohtaint^ 
after  a  verdict  for  the  defendant,  and  the 
cause  was  (hen  referred,  and  the  costs  left  in 
the  discretion  of  the  arbitrator.  He  awarded 
in  favor  of  the  plaintiff,  and  <lirected  the  de- 
fendant to  |my  tlio  costs  of  the  c:iuse :  — Held, 
that  it  meant  sucii  costs  as  the  defendant 
would  have  beini  liable  to  iviy,  if,  on  a  cct 
trial,  there  had  been  a  verdict  for  the  plaint- 
iff.    Bigby  v.  Okelj^  7  B.  &  C.  57. 

Upon  diaohargitMM  Jury.] — On  the  trial  of 
a  cause,  the  jury^phs  unable  t«>  agree,  sod 
was  in  consequence  discharged  by  the  judjre, 
without  having  given  a  verdict,  and  tbe 
associate  indorsed  the  record  as  a  remaoet. 
and  the  cause  bein^  tried  again,  the  plaintiff 
had  a  verdict: — Held,  tluit  ho  was  not  entitled 
to  the  costa  of  the  first  trial.  Brown  t. 
Clarke,  12  M.  &  W^  2«;  1  D.  &  L.  409;  7 
Jur.    1048;  13  L.  J.,  £xch.  36. 

Where  a  jury,  being  unable  to  agree,  is 
dischiuiired  witli  the  consent  of  counsel,  tbe 
party  who  obtains  the  vertlict  on  the  soooad 
trial  is  not  entitled  to  the  costs  of  the  first  trisL 
Boetoek  v.  North  Staffordshire  liailway  Ctim' 
pany,  18  Q.  B.  777;  10  Jur.  72C;  21  L.  J.,  Q. 
B.  884. 

So,  where  the  jury,  being  unable  to  agree 
upon  their  verdict,  is  discharged  bj  tbe 
judge,  and  the  plaintiff  afterwards  discoo- 
tinues,  the  defendant  is  not  entitled  to  the 
costs  of  the  trial.  Wall  v.  London  and  South 
Western  Bailu)*iy  C/mpany,  11  £xch.  G96;  So 
L.  J.,  Exch.  03. 

Where  a  jury  was  discharged  by  tlic  judge, 
of  his  own  authority,-  from  finding  a  verdict, 
they  being  unalilc  to  agree,  the  ultimately 
successful  ))arty  is  not  entitled  to  the  costs  of 
the  t9rst  attempt  at  triaL  Waite  v.  S^urgih, 
4  D.  P.  C.  575. 
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What  cost!  aUowttd.] — ^Where  a  role  nisi  is 
granted  for  a  new  trial,  tlio  successful  party 
IS  entitled  to  recover  in  costs  his  attorney's 
term  fee,  11,  per  teroi)  until  the  giving  of 
judgment.     Bourne  v,  Aleoek^  4  Q.  B.  G21. 

When  a  new  trial  is  granted  upon  payment 
of  costs,  remanet  fees,  although  incurred  be- 
fore the  unsatisfactory  trial,  are  to  be  paid  by 
the  party  impugning  the  verdict.  Udbinson 
V.  Day,  2  N.  &  M.  670;  5  B.  &  Ad.  814. 

When  a  new  trial  is  granted  on  payment  of 
costs,  such  costs  do  not  include  the  costs  of 
summonses  to  obtain  admissions,  they  being 
costs  in  the  cause;  nor  do  they  include  ex- 
penses of  briefs,  where  the  same  will  be  used 
on  the  second  trial.  Lord  v.  Wardle,  6  Scott, 
898;  6  D.  P.  C.  174. 

Costs  of  opposing  an  unsuccessful  applica- 
tion for  a  new  trial  are  costs  in  the  cause. 
Eyre  v.  Thorpe,  6  D.  P.  C.  768. 

If  an  attorney  shows  cause  on  his  own  be- 
half, against  a  rule  for  a  new  trial,  or  a  stet 
processus,  his  client  not  appearing,  the  costs 
of  the  attorney  arc  not  costs  in  the  cause,  but 
must  be  made  the  subject  of  a  special  applica- 
tion to  the  court;  and  if  that  application  is 
not  made  when  the  rule  is  disposed  of,  the 
court  will  not  afterwards  amend  the  rule  as  to 
them.     Sauthee  v.  Terry,  2  D.  P.  C.  622. 

The  party  who  succeeds  at  a  second  trial, 
will  not  be  allowed  on  taxation  the  costs  he 
has  incurred  for  copies  of  a  short-hand  wri- 
ter's notes  of  the  evidence  given  at  the  former 
trial.  Crease  v.  Barrett,  2  C,  M.  &  R.  738;  1 
Tyr.  &G.  112. 

Where  there  have  been  two  trials,  and  the 
successful  party  is  entitled  to  the  costs  of  the 
second  trial  only,  the  master  may  allow  fees 
on  the  second  trial,  with  reference  to  those 
given  on  the  first.  WUkineon  v.  Malin,  2  D. 
P.  C.  65. 

A  plaintiff  obtained  a  verdict,  and  a  new 
trial  was  granted  on  account  of  the  admission 
of  im]>roper  evidence.  The  plaintiff  drew  up 
the  rule  for  the  new  trial,  and  served  it  on 
the  defendant,  who  informed  the  plaintiff  that 
he  would  not  avail  himself  of  the  rule.  The 
court  ordered  that  the  postea  should  be  de- 
livered to  the  plaintiff,  and  that  he  should 
have  his  costs  of  the  trial.  But  the  court 
allowed  neither  party  the  costs  of  the  rule  for 
a  new  trial,  or  of  the  rule  for  giving  the  pos- 
tea and  costs  to  tlio  plaintiff.  De  Rutwen  v. 
Uoyd,  6  A.  &  £.  456;  W.,  W.  &  D.  473;  2 
N.  &  P.  213. 

On  the  trial  of  a  cause  in  which  there  were 
several  issues,  the  plaintiff  had  a  general  ver- 
dict, leave  being  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit,  or  a  verdict  for  the 
defendant.  A  rule  was  obtained  accordingly, 
and  thereupon  it  was  agreed,  that  the  facts 
should  be  stated  in  a  special  case  for  the 
opinion  of  the  court.  On  the  argument  of 
the  cose  the  court  gave  judgment  for  the  de- 
fendant, and  the  veraict  was  accordingly 
entered  for  him,  and  this  judgment  was  after- 
wards affirmed  in  the  Exchequer  Chamber: — 
Held,  that  he  was  entitled  to  the  costs  of  the 


trial,  and  that  although  one  of  the  issues  was 
given  up  by  him  at  the  trial.  ToUn  v.  Craw- 
ford, 10  M.  &  W.  602;  2  D.,  N.  8.  541 ;  12  L. 
J.,  £xch.  77. 

The  defendants  in  replevin  having  obtained 
a  verdict,  a  rule  for  a  new  trial  was  granted, 
on  the  ground  that  evidence  had  been  im- 
properly admitted.  This  rule  was  made  ab- 
solute. The  plaintiff  gave  a  fresh  notice  of 
trial,  but  afterwards  gave  notice  of  discon- 
tinuance, and  the  cause  was  not  re-tried.  On 
the  taxation,  the  costs  of  searches  for  docu- 
mentary evidence  (not  including  the  evidence 
objected  to),  which  had  been  made  use  of  on 
the  first  trial,  were  allowed  to  the  defendants, 
as  well  OS  the  charge  of  drawing  and  copying 
the  old  briefs: — Held,  that  as  these  matters 
would  have  been  available  if  the  cause  had 
been  tried  again,  sdch  costs  were  properly 
oUowed.  Danid  v.  WUkin,  8  Exch.  156 ;  22 
L.  J.,  Exch.  78. 

The  plaintiff  brought  an  action  for  three 
parcels  carried  by  three  ships  belonging  to  the 
defendant,  and  which  were  lost  during  transit. 
As  regards  two  of  these  parcels,  a  verdict  was 
found  for  the  plaintiff;  ns  to  the  other,  the 
defendant  succeeded.  The  defendant  subse- 
quently applie<l  for  and  obtained  a  new  trial, 
the  result  of  which  was  that  he  got  an  entire 
verdict: — Held,  that  as  there  hnd  been  no  de- 
fault on  the  part  of  the  defendant,  and  the 
plaintiff  had  not  exercised  the  power  which 
he  possessed  of  entering  a  nolle  prosequi,  or 
of  intimating  that  he  did  not  intend  to  pur- 
sue further  the  particular  issue  found  against 
the  defendant  on  the  first  trial,  the  defendant 
was  entitled,  under  the  circumstances,  to  re- 
cover the  costs  of  the  first  trial,  relating  to  the 
issue  found  in  his  favor.  Marcus  v.  General 
Steam  Navigation  Company,  85  L.  T.,  N.  S. 
858— C.  A. 

On  taxation  of  costs,  the  master  declined  to 
allow  the  costs  incurred  by  the  defendant  at 
the  second  trial  for  shorthand  writer^s  notes: 
— Held,  that  it  was  entirely  within  the  dis- 
cretion of  the  master  to  allow  or  disallow 
these  items,  and  that  it  was  not  the  practice 
of  the  court  to  interfere  with  that  discretion, 
except  in  cases  of  gross  abuse.     Ih, 

When  on  the  trial  of  an  action  a  nonsuit  is 
directed  which  is  set  aside  and  a  new  triid 
granted,  and  on  the  second  trial  the  plaintiff 
has  a  verdict  and  judgment,  the  plaintiff  is 
entitled  to  the  costs  of  the  first  trial  and  of 
the  rule  for  a  new  trial  as  part  of  the  costs 
which  follow  the  event  under  the  latter  part  of 
Order  LV.  Creen  v.  Wright,  2  L.  R.,  C.  P. 
Div.  854;  40  L.  J.,  Chanc.  Div.  427;  30  L.  T., 
N.  8.  855 ;  25  W.  R.  502— C.  A. 

Bnforclng  payment ;  discharge  of  rulo  for 
new  trial,  on  non-payment  of  costs.]—- A  rule 
absolute  for  a  new  trial,  obtained  in  Easter 
Term  by  the  defendant,  upon  payment  of 
costs,  not  having  been  served  upon  the  plaint- 
iff, the  court,  upon  the  application  of  the 
plaintiff  in  Michaelmas  Term,  discharged  the 
rule  for  a  new  trial.  Olioee  v.  Qohle,  8  M.  <b 
Q.  685. 
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A  rule  to  discharge  a  rule  for  a  new  trial,  on 
the  ground  that  the  party  has  jieglected  to 
pay  coats,  is,  in  the  Court  of  Exchequer,  a 
rule  nisi  which  makes  itself  absolute,  unless 
cause  be  shown  within  a  limited  time.  PkU- 
lijf  V.  Warren,  8  D.  &  L.  801;  U  M.  &  W. 
780;  15  L.  J.,  Exch.  8;  9  Jur.  980. 

A  rule  was  made  absolute  for  a  new  trial  on 
payment  of  costs  by  the  plain  tiff.  The  costs 
were  taxed  and  demanded  on  the  4th  of  May. 
On  the  8th,  the  defendant  obtained  a  rule 
nisi  to  discbarge  that  rule,  unless  the  costs 
were  paid  before  the  fourth  dny  nf  the  ensuing 
term.     The  plaintiff  having  in  the  meantime 

1>:U(i  the  costs,  the  court  discharged  the  rule. 
)ut  ordered  the  plaintiff  to  pay  the  costs  of 
tiie  applicatitm.  8oUy  ▼.  Lanqford^  2  D.  & 
L.  250;  13  M.  &  W.  151— Exch. 

Where  a  rule  for  a  new  trial  upon  payment 
of  costs  is  granted,  a  rule  to  rescind  that  rule, 
upon  the  ground  that  the  costs  have  not  been 
paid,  is,  in  the  Common  Pleas,  a  rule  nisi 
only  in  the  first  instance.  Spear  y.  Ward,  1 
L.,  M.  &  P.  248. 

Where  a  rule  absolute  for  a  new  trial  on 
|Miyment  of  costs  had  been  granted,  bat  the 
costs  were  not  paid  within  a  reasonable  time, 
the  court  made  a  rule  absolute  in  the  first  in- 
stance  for  dischamng  the  rule.  Champion 
V.  GriffUhi,  1  D,,  N.  8.  819;  5  Jur.  1182— 
B.  C. 

As  to  costs  on  appeal, — ^see  this  title,  m., 


0. 


0.  Appeal. 


8Utat«.]— [By  17  &  18  Vict.  c.  125,  s.  85, 
in  ail  eases  of  motions  for  a  new  trial  upon  the 
ground  that  the  judge  ha$  not  ruled  according 
to  late,  \f  the  nue  to  show  eauee  he  r^ueedy  or^ 
if  granted,  be  then  discharged  or  made  absclute, 
tite  party  decided  against  map  appeal^  provided 
any  one  of  the  judges  dissent  from  the  rule  being 
refused,  or,  when  granted,  being  discharged  or 
made  absolute,  as  the  ease  may  be,  or,  provided 
the  court,  in  its  discretion,  think  Jit  that  an  ap- 
peal should  be  allowed  ;  provided  that  where  the 
apylioationfor  a  new  trial  is  upon  matter  of 
discretion  only,  as  on  the  ground  that  the  ver- 
diet  was  against  the  weight  of  evidence,  or 
otherwise,  no  such  appeal  shall  be  allowed, 

Bys.  88,  the  Court  of  Error,  Exchequer  Cham- 
ber,  aTid  the  Bouse  of  Lords  shaU  be  courts  of 
appeal  for  this  purpose. 

By  s.  87,  no  appeal  shall  be  aUowed  unless 
notice  thereof  is  given  in  writing  to  the  opposite 
pnrty  or  his  attorney,  and  to  one  of  the  masters 
of  the  court,  within  four  days  after  the  decision 
complained  of,  or  swsh  further  time  as  may  be 
allowed  by  the  court  or  a  judge. 

By  s.  88,  notice  of  appeal  shaU  be  a  stay  of 
execution,  provided  bail  to  pay  the  sum  recovered 
and  costs  or  to  pay  costs  where  the  appellant 
was  plaintiff^  below,  be  given,  in  like  manner 
and  to  the  same  amount  as  bail  in  error,  within 
eight  days  after  the  decision  complained  of,  or 
before  execution  delivered  to  the  sheriff. 

By  s.  89,  the  appeal  hereinbefore  mentioned 
shall  be  upon  a  c/ise  to  be  stated  by  the  parties 
(and  in  case  of  difference,  to  be  settled  by  the 


court,  or  a  judffe  of  the  coart  appakd  fraa), 
in  which  case  AaU  be  set  forth  m  flnidb  ^Cb 


pleadings,  evidenee,  and  the  rulimff  er^ 
objected  to,  as  may  be  neeeaaary  to  f«tK  £li 
question  for  the  decision  of  the  coetri  ef  sjijii'iiL 

By  8.  40,  when  the  appeal  U  J'rmm  the  rtf^ad 
of  the  court  below  to  grant  a  rvie  to  shose  emae, 
and  the  court  of  appeal  grant  sstch  rule,  mdk 
ruleshaU  be  argued  and  dispoaod  of  hi  tkeetvi 
of  appeal. 

By  8.  41,  the  court  of  appeal  skeUi  pw#  vfd 
judgment  as  o»ight  to  have  Itoen  j^ven  in  £ir 
court  below,  and  all  such  further  p^yociedm^ 
may  be  taken  thereupon  as  if  the  Jmd^nseat  hmi 
f/een  given  by  the  court  in  which  the  record  erif- 
inated. 

By  8.  42,  the  court  of  appeal  ^usS  hare  p^ir 
to-  adjudge  payment  of  costs  and  t**  i^rder  reau- 
tution,  and  tfiey  slutll  have  tlte  manse  p&wers  es 
the  Court  of  Error  in  respect  of  ascarding  pne- 
ess  and  otherwise,^ 


When  appoals  allowed; 
and  determined.] — Where  tlie  ooarC    beiov 
has  refused   to  grant  a  rule  nisi  far  a  nev 
trial,  or  to  enter  a  verdict  upon  leave  reeerved^ 
and  there  is  an  appeal  against  aneh  refusd  ta 
the  Exchequer  Chamber,  the  court  w^ill  gnat 
a  rule  nisi,  if  tliey  think  fit  to  do  so,  ngsmet 
which  cause  must  be  shown  in  tbe  ^tA  in- 
stance, only  one  counsel  being  heard  on  eicb 
side.    Kingsford  v.  Merry,  1  H.  &  N.  SOt; 
8  Jur.,  N.  a  68;  26  L.  J.,  Exch.  8»— Exch. 
Cham. 

If  the  respondent  wishes  to  take  a  preioB- 
inary  objection  to  the  appeal  being  beard,  it 
should  be  made  at  once,  before  the  rule  bm 
is  moved  for.  The  statement  of  the  ease  viH 
not  prevent  the  respondent  from  taking  Back 
an  objection.     lb. 

Where  a  motion  for  a  new  trial  has  bees 
made,  not  only  on  the  ground  tliat  tbe  ver- 
dict was  against  the  weight  of  evidence,  M 
also  on  tlie  ground  that  the  judge  bad  not 
ruled  according  to  law,  the  alleged  misdirec- 
tion being  in  not  directing  the  jury  to  find  a 
verdict  for  the  party  applymg,  as  to  a  certdn 
part  of  the  claim;  if  the  rule  is  refused  m 
the  former  ground,  as  to  the  weiglit  of  en- 
dence,  the  judge  certifying  that  he  is  not 
judicially  dissatified  with  the  yerdict,  andtbt 
point  depends  upon  a  question  of  fact,  ariang 
on  the  evidence,  which  he  was  not  asked 
specifically  to  leave  to  the  jury,  an  appeil 
will  not  be  aUowed.  Eolden  v.  Mordath,  27 
L.  J.,  Exch.  27. 

When,  on  a  rule  to  enter  a  nonsuit,  and  for 
a  new  trial,  the  court  was  equally  divided  ia 
opinion,  the  court,  instead  of  allowing  the 
rule  to  drop,  discharged  it,  in  order  to  enable 
the  parties  to  appeal.  Burnett  v.  AUen,  4 
Jur.,  N.  8.  48a— Exch. 

If  a  rule  for  a  new  trial  drops  in  consc* 
quence  of  the  judges  being  equally  divided 
in  opinion,  the  party  who  obtained  the  rale 
may  appeal.  lAvi  v.  Oreen,  4  Jur.,  N.  S.  86 
— Q.  B. 

Thccourt  has  a  discretionary  power,  aftcrtho 
lapse  of  the  four  days  for  giving  notice  of  ap- 
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jx^o.!  from  a  judgment,  iipoa  an  application 
Tor  a  new  trial,  in  enlarge  tlio  time  forgiving 
Biioh  notice.  Ward  v.  Lnviley,  5  H.  &  N.  656; 
O  -Jiir.,  N.  8.  560;  29  L.  J.,  Exch.  872;  8  W. 
Tt.    543. 

Wlicro  the  point  Iiad  been  reserved,  and  it 

^K'As  s^vorn  that  thero  was  an  intention  to  give 

t.lic     notice,   and   that  it    had  been  omitted 

%v  it  hill  the  four  days  by  mere  mistake,  and 

tlicre  tiad  been  verbal  notice  of  the  intention, 

axid  the  application  was  made  promptly,  the 

coui*t  allowed  the  formal  notice  to  be  given. 

lb. 

On  an  application  for  further  time  to  de- 
liver notice  of  apijeal  from  a  decision  on  a 
motion  for  a  new  trial,  within  four  days  from 
tile  time  of  the  decision,  it  is  necessary  not 
only  to  show  sufficient  reason  to  account  for 
the  default,  but  likewise  to  satisfy  the  court, 
tbat,  supposing  the  court  had  originally  a  dis- 
cretionary power  to  allow  an  appeal,  the  court 
eouUl  hfivu  allowed  it  in  thd  particular  case. 
WaUoli  V.  LaTiey  25  L.  J.,  Exch.  240. 

It  is  not  a  sufficient  reiison  for  the  default, 
that  the  attorney  inadvertently  allowed  the 
time  to  elapse.     lb. 

The  court  having  granted  a  rule  nisi  to  en- 
ter a  verdict  for  the  defendant  on  a  point 
reserved  at  the  trial,  or  for  a  new  trial  on  the 
ground  of  misdirection,  and  that  the  verdict 
was  against  evidence,  afterwards  made  the 
rule  absolute  to  the  extent  of  granting  a  new 
trial.  No  leave  to  appeal  was  given:— Held, 
that  no  appeal  lay.  Abbott  v.  Feary^  6  H.  & 
N.  118;  6  Jur.,  N.  8.  1099;  8  W.  R.  617— 
Exch.  Cham. 

Leave  to  Appeal,  in  an  action  for  infringe- 
ment of  a  patent,  was  granted,  and  the  court 
added  to  the  leave,  '*  and  also  on  the  ground 
that,  taking  the  specification  and  disclaimer 
to  be  good,  there  was  no  evidence  to  go  to  the 
jury  of  infringement.*'  This  second  point  had 
not  been  discussed  in  the  court  below.     The 
Exchequer  Cliomber  affirmed  the  judgment  of 
the  court  below,  on  the  question  of  tlie  suffi- 
ciency of  the  specification  and  disclaimer,  but 
directed  a  new  trial,  on  the  ground  tliat  there 
wus  no  evidence  of  infringement  to  go  to  the 
jury :  -  Held,  that  the  Exchequer  Chamber  had 
authority  to  grant  a  new  trial.  Beed  v.  HigginMy 
8  H.  L.  Cas.  550. 

The  plaintiff  having  obtained  a  verdict  in 
an  action  for  infringement  of  a  patent,  a  rule 
Di:ii  was  obtained  to  enter  the  verdict  for  the 
defendant  on  a  point  reserved,  and  for  a  new 
trial  for  misdirection;  and  because  the  verdict 
was  aganist  evidence,  the  court  made  the  rule 
absolute  to  enter  the  verdict  for  the  defend- 
not,  without  heuring  any  argument  as  to  the 
ncwtriul;  and  notice  of  appeal  having  been 
given,  sniarged  the  rest  of  the  rule  until  the 
decision  of  the  court  of  error.  BeUs  v.  Merufiea, 
28  L  J.,  Q.  B.  861. 

A  rule  nisi  being  granted  to  a  defendant  for 
a  new  trial  as  against  evidence,  and  also  to 
enter  the  verdict  for  him  on  the  greund  of 
niisfiirection,  and  the  rule  being  made  absolute 
on  that  ground  to  enter  the  verdict  for  him, 
the  rule  as  to  a  new  trial  standing  over,  notice 
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was  given  by  the  plaintiff  of  appeal,  and  the 
defendant  signed  judgment.  Tne  judgment 
was  affirmed  in  error,  and  thereupon  the  de- 
fendant got  an  injunction  in  equity  dissolved. 
The  judgment  was  ultimately  reversed  in  the 
House  of  Lords,  and  the  court  then,  it  not 
appearing  that  the  plaintiff  had  been  preju- 
diced, allowed  the  defendant  to  re-enter  the 
case,  on  the  new  trial  paper,  in  the  rule  as 
against  evidence.  BetU  v.  Memies,  11  W.  B. 
88-Q.  B. 

In  ejectment  for  the  recovery  of  premises  bj 
reason  of  a  forfeiture  for  breach  of  covenant 
for  converting  dwelling  houses  into  shops, 
the  court  hold  that  the  user  of  the  premises  in 
their  altered  state  for  more  than  twenty  years 
with  the  knowledge  of  the  lessor,  although 
occasionally  complained  of,  was  evidence 
from  which  a  jury  might  presume  a  license: 
— Held,  that  the  court  might  have  granted  a 
new  trial,  but  as  in  its  discreticm  it  did  not, 
the  court  of  appeal  would  not  exercise  a 
counter-discretion  by  granting  such  new  triaL 
Oibwny.  Doeg^lL.  T,  N.  8.  71— Exch.  Cham. 

A  suggestion  of  error,  under  15  &  16  Yict. 
c.  76,  s.  152,  and  an  appeal  against  a  rule  to 
enter  a  verdict,  may  be  made  at  the  same  time 
and  argued  together.  Wheeltan  v.  Hardisty,  8 
El  &  Bl.  282;  6  Jur.,  K.  S.  14— Exch. 
Cham. 

Upon  an  appeal  to  the  Exchequer  Chamber 
from  a  decision  of  the  court  below,  making 
absolute  a  rule  for  a  new  trial,  the  respondent 
cannot  support  that  decision  on  the  ground 
that  the  verdict  was  against  the  weight  of 
evidence;  for  under  the  Common  Law  Pro- 
cedure Act,  1.854,  the  court  of  appeal  has  no 
jurisdiction  to  entertain  that  question  in  any 
form.  M&rruon  v.  Uhiveraal  Marine  Insur- 
ance Company y  42  L.  J.,  Exch.  115 — Exch. 
Cham. 

Ooita  on  appaaL] — If  the  court  is  equally 
divided  in  opinion  upon  a  rule  for  a  new 
trial,  and  it  consequently  drops,  neither 
party  is  entitled  to  any  costs  of  the  rule. 
Dantey  v.  Richardson,  3  El.  &  Bl.  722;  2  0. 
L.  B.  1467;  18  Jur.  057;  23  L.  J.,  Q.  B. 
361. 

Where  the  Exchequer  Chamber  confirms, 
on  appeal,  the  decision  of  the  court  below,  na 
to  granting,  discharging,  or  making  absolute 
a  rule,  the  appellant  is  liable  for  the  costa 
both  of  the  appeal  and  of  the  proceedings 
below.  Barlcer  v.  Windlc,  6  El.  &  Bl.  675; 
2  Jur.,  N.  8.  1069;  8.  (7.,  nom.  Windie  v. 
Barker,  23  L.  J.,  Q.  B.  249. 

Bo,  where  the  Exchequer  Chamber  reverses, 
upon  appeal,  the  decision  of  the  court  below 
as  to  granting,  discharging,  or  making 
absolute  a  rule,  the  appellant  is,  as  a  general 
rule,  entitled  to  such  costs  as  he  would  have 
had  if  the  decision  in  the  court  below  had 
been  in  bis  favor,  but  not  to  the  costs  of  the 
appeal.     Young  v.  MoelUr,  6  El.  &  Bl.  681. 

The  rule  with  regards  to  costs  in  appeals 
under  the  above  enactment,  is  the  same  as  in 
cases  in  error.  Walker  v.  BartleUy  18  C.  B, 
845;  2  Jur.,  N.  8.  643. 


9493 


NEWSPAPERS,    L,    II. 


After  the  decision  of  tbo  court  below,  and 
finiil  judgment  lias  been  signed,  such  court 
has  no  iM>wer  with  reference  to  the  costs  of 
the  appeal.  Farr  ▼.  WinUringluMm^  9  L.  T., 
N.  8.  861--B.  C— Crompton. 
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L  STAMpme,  9498. 

II.  Rights  and  Liabilitib8  of  Psoprcbtobb, 
9498. 
1.  In  General^  9498. 
9.  For  Libel.     Bee  Dbpamatxok. 
8.  Criminal  Information  offoinsi  Pro- 
pristari,     6ee  Cbdohal  Ihvor- 

MATIOK. 

ni.  Prihtiko.    See  Printbr. 
IV.  Ooftriort.    SeeOoPTRioBT. 

L  STAMPnio. 

8totatM.]—rThe  18&  17  Vict  c.  68,  and  10 
A  17  Vict.  c.  71,  were  the  aeU  relating  to  the 
Uamp  dutiee  upon  the  pMication  of  newepapere 
mnd  euppUmenU, 

By  18  <&  19  Vict.  c.  27,  the  nsceuity  of  print- 
ing newepapere  on  stamped  paper  was  repealed^ 
except  for  the  purpose  of  tranemieeion  by  poet,  ] 

What  pablioation  liable  to  duty.]— A  pub- 
lication containing  public  news,  printed  and 
published  in  Loudon,  for  sale  for  less  than 
sixpence,  exceeding  one  sheet  and  not  exceed- 
ing two  slieets  of  paper  of  the  dimensions  of 
twenty-one  inches  in  length  and  seventeen 
inches  in  breadth,  and  published  periodically 
in  parts  or  numbers  at  intervals  exceeding 
twenty-six  days,  was  not  liable  to  stamp  duty 
under  6  &  7  Will.  4,  c.  76.  Alt.  Gen.  v. 
Bradbury,  7  £xch.  97;  16  Jur.  130;  21  L.  J., 
Ezch.  19. 

n.  RiOHTS    AND    LlABILrriES   OP    Profrib- 

T0R8. 

1.  In  General, 

Nature  of  right  of  publication.]— B.  was 
the  sole  registered  proprietor,  under  6  <&  7 
Will.  4,  c.  76,  of  certain  newspapers  pub- 
lished b>  him  on  premises  of  which  he  was 
rated  occupier,  and  he  was  the  owner  of  the 


type  and  plant  used  in  the  pnblicatioii. 
mortgagea  the  newspapers,  tjrpe,  and 
to  F.,  who  took  steps  to  alter  the  registiitif^ 
of  {NToprietorship.  The  sheriff  entered 
an  execution,  issued  by  a  creditor  of  B., 
though  possession  was  demanded  by  F., 
mained  in  possession  till  B.  had* 
bankrupt,  which  took  place  after  twodt^s: 
— Held,  that  the  right  of  publishing  a 
paper  is  goods  and  chattels  within  the 
ing  of  the  Bankrupt  Act  as  to  reputed  ovi 
ahip.  Fose,  Ex  parte,  S  De  G.  &  J.  230;  4 
Jur.,  N.  8.  622;  27  L.  J.,  Bank.  17. 

Held,. also,  that  the  type  and  plant  were 
not  within  the  order  and  disposition  of  Vbs 
bankrupt,  at  the  time  of  his  bankruptcy^ 
with  the  consent  of  the  true  owner,  but  itat 
the  right  of  publication  of  the  newspapers 
was  not  capable  of  seizure  by  the  sheriff,  aad 
that  as  the  bankrupt  continued  the  sole  ref- 
istered  proprietor,  and  notliing  had  been  dooe 
to  make  it  apparent  that  be  was  not  the  sole 
owner,  the  aoctrine  of  reputed  owner^p 
applied  to  the  newspapers.     1 6. 

Proof  of  propriotorahip.] — A  certified  copf 
from  the  stamp  office,  of  a  declarataon,  filed 
under  6  &  7  Will.  4,  c  76,  s.  8,  that  the  per- 
son filing  it  was  the  publisher  of  a  newspaper 
therein  described,  and  the  |Mt)ductioD  of  a 
paper  corresponding  with  such  newspaper  ia 
title,  printer's  and  publisher's  name,  and 
place  of  publication,  was  sufficient  proof  of 
the  publication  by  such  person  of  tb6  paper 
so  produced.  Mayne  y.  Fletdter,  4  M.  &  B. 
811;  9  B.  &  C.  882;  Bahtr  v.  Wiikinmm,  Car. 
&  M.  899;  Brunmnek  v.  Earmer,  8  C.  &  E. 
10;  and  see  Cook  v.  Ward,  6  Bing.  409;  4  If. 
A  P.  29.  S.  P.,  JSex  v.  Donniton,  4  &  &  Ad. 
698;  Beg.  v.  Wookner,  12  A.  &  £.  422;  4  P. 
A  D.  137;  Bex  v.  Frandt,  4  N.  &H.  251;  2 
A.  &  £.  49. 

[But  the  statute  above  mentioned  is  npealsi 
by  32  &  88  Vict.  e.  24,  emd  this  mode  ofprsef 
is  thertby  rendered  no  longer  available,] 

ZJablUtieB  on  oontraota.]— The  fact  of  A.% 
name  appearing  as  the  proprietor  of  a  news- 
paper in  the  declaration  filed  at  the  stamp 
office,  pursuant  to  the  6  &  7  Will.  4,  c.  76, 
Bs.  6,  8,  does  not  render  A.  liable  in  respect 
of  a  contract  entered  into  specifically  with 
B.,  the  real  proprietor  of  the  newspaper, 
after  A.  has  ceased  to  be  interested  therein. 
Holeroft  v.  Hoggins,  2  C.  B.  488;  15  L.  J.»  G. 
P.  129. 

On  a  contract  to  furnish  intelligence  to  the 
proprietor  of  a  morning  newspaper,  to  be 
published  tlierein  only  on  the  day  after  it 
was  received,  the  defendant  also  publishing  an 
evening  edition  of  the  same  paper;  the  contract 
being  that  the  plaintiff  should  be  at  liberty  to 
send  the  intelligence  to  otiier  morning  news- 
papers:— Held,  that  the  publication  of  it  ia 
the  evening  edition  on  the  day  on  which  it 
was  received  was  a  breach  of  contract,  for 
which  the  plaintiff  was  entitled  to  recover 
the  sums  ho  would  otherwise  have  received 
from  the  other  morning  papers.  Wood  v. 
Johnson,  1  F.  &  F.  455— Erie. 
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A.,  the  ptoprietor  of  a  newspaper,  prevnilod 
on  B.  to  make  and  deliver  at  the  stamp  office 
an  uffidbvit  that  he,  B.,  was  the  proprietor  of 
the  paper;  B.  afterwards  agreed  to  sell  the 
paper  to  D«  A.  having  become  insolvent,  his 
assignees  filed  a  bill  to  set  aside  the  sale  for 
frand: — Hold,  that  asB.  had,  at  A. 's  instance, 
violated  the  statute,  which  requires  the  true 
names  of  the  proprietors  of  newspapers  to  be 
inserted  in  the  affidavit,  A.^s  assignees  were 
not  entitled  to  the  relief  asked.  IJarrMr  v. 
We»tmaetftt,  6  Sim.  284. 

Mortgages.] — Where  a  mortgagee  of  a  news- 
paper, by  an  improper  exercise  of  a  power  of 
Bale,  entered  into  possession,  as  purchaser, 
and  printed  the  paper,  receiving  the  profits 
and  providing  the  necessary  funds,  a  court  of 
equity,  having  set  aside  the  purchase,  refused 
to  allow  him  to  charge  credit  prices  for 
printing,  even  though  on  the  mortgage  ac- 
count a  balance  might  be  found  due  to  him. 
B6^^rU(m  v.  NarrUy  1  Qiff.  428. 


M  Debet 


8«e  Plbaddto. 


JUm  ]pnu0. 


I.  Officers.     Bee  Officb  arb  Officxr. 
IL  Mattebs  of  Practice.    See  Pbagticb, 
flL  Record.    See  Practice. 


Nolle  Prosequi. 

I   In  Actions,  9495. 

IL  In  Criminal  Prosecutions.    See  Crim- 
inal Law. 


I.  Inactions. 

Bntry.] — A  nolle  prosequi  may  be  entered 
as  to  a  defendant  in  trover,  who  ought  not  to 
have  been  joined.  Dale  y.  Eyre^  1  Wils. 
860. 

Where  one  count  is  demurred  to,  the  plaint- 
iff may  enter  a  nolle  prosequi  as  to  that  count, 
and  go  to  trial  on  the  others.  Bertram  y, 
Gordon  J  2  Marsh.  144;  6  Taunt.  444. 

But  where  the  demurrer  to  a  declaration  is, 
that  the  counts  are  improperly  joined,  be  can- 
not enter  a  nolle  prosequi  as  to  some,  and 
leave  the  others  remaining.  Bote  v.  Botoler^  1 
H.  Bl.  108. 

So,  after  demurrer  to  two  counts  against 
two  defendants,  because  one  of  them  was  not 
named  in  the  last  count,  the  plaintiff  cannot 
enter  a  nolle  prosequi  on  that  count,  and  pro- 
ceed on  the  other.     Drummond  y.  Dorant^  4 


T.  R.  860.  And  see  Teed  ▼.  Elfoorihff,  14 
East,  210. 

The  court  will  not  allow  a  defendant  to 
strike  out  the  entry  of  a  judgment  of  nolle 
prosequi  entered  by  the  plaintiff,  as  to  one 
count,  after  it  has  been  demurred  to.  Milliken 
V.  Fox,  1  B.  &  P.  157. 

Where  an  action  was  brought  against 
several,  and  n  verdict  taken  ag:iinst  all, 
though  it  had  been  agreed  that  no  evidence 
should  be  given  against  one  of  them,  the 
court  ordered  a  nolle  prosequi  to  be  entered 
as  to  him,  though  the  assign  e  of  the  plaintiff, 
who  had  since  become  an  insolvent,  objected. 
Bhon^field  v.  Blike,  2  D.  P.  C.  2;i7. 

When  a  nolle  prosequi  is  entered  on  a  plea 
going  to  the  whole  cause  of  action,  the  de- 
fendant is  entitled  to  judgment  upon  the 
whole  record.  Peter$  v.  Croft,  6  Scott,  897; 
1  Am.  897. 

A  nolle  prosequi  as  to  part,  entered  up  after 
judgment  for  the  whole,  is  equivalent  to  a 
retraxit,  and  a  bar  to  any  future  action  for 
the  same  cause.  Botoden  v.  UorrUy  7  Biug. 
716. 

In  an  action  of  trespass  the  pleas  wcre>— 
first,  not  guilty;  and  secondly,  a  justification. 
Replication  and  new  assignment.  Demurrer 
to  the  replication  and  new  assignment;  15Z. 
damages  on  the  first  issue,  and  nominal  dam- 
ages on  the  second.  The  plaintiff  entered  a 
nolle  prosequi  to  the  new  assignment,  and 
gave  the  defendant  judgment  on  demurrer. 
The  court  set  aside  the  nolle  prosequi. 
Strother  v.  Sanderson,  5  D.  P.  C.  280. 

A  declaration  for  a  penalty  (consisting  of 
one  count  only)  concluded  to  the  damage  of 
the  plaintiff  of  lOOl,  The  defendant  demurred 
specially,  assigning  for  cause  this  and  another 
ground.  The  plaintiff  entered  a  nolle  prose- 
qui as  to  the  damages.  A  judge  ordered  the 
nolle  prosequi  to  be  set  aside ;  the  court  sup- 
ported the  order.  Butler  v.  Mapp,  4  M.  & 
Scott,  258. 

fiffecL] — A  declaration  consisted  of  one 
special  and  several  general  counts.  To  the 
special  count  there  were  several  special  pleas; 
to  the  eeneral  counts  the  general  issue.  The 
plaintiff  entered  a  nolle  pn)scqui  on  the  spe- 
cial count,  and  joined  issue  on  the  others: — 
Held,  that  he  was  entitled  to  recover  on  the 
general  counts,  thouf>;h  the  matters  proved 
might  have  been  given  in  evidence  on  the 
special  count,  and  the  pleas  to  it.  Hayward 
V.  Aai/i,  M.  &  M.  Sll—Tenterden. 

A  defendant  having  pleaded  several  pleas, 
to  some  of  which  the  plaintiff  dcmurrec^  and 
on  others  joined  issue,  the  demurrers  were 
argued,  and  judgment  given  for  the  defend- 
ant. The  plaintiff  not  having  proceeded  to 
trial  of  the  issue  in  fact,  the  ocfendant  ob- 
tained a  rule  nisi  for  judgment  as  in  case  of  a 
nonsuit,  and  on  showing  cause,  the  plaintiff 
offered  a  stet  processus:  at  the  suggestion  of 
the  court,  a  nolle  prosequi  was  entered  to  so 
much  of  the  declaration  as  apnlied  to  the 
issue  in  fact,  the  defendant  waiving  his  right 
to  costs  upon  such  nolle  prosequi.     Quarring- 
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Pm  V  Arthur,  2  D.,  N.  R.  1086;  11  M.  &  W. 
491;  12  L.  J.,  Excli.  »11. 

Tlie  effect  of  a  nolle  prosequi  entered  m  to 
any  ]><>nion  of  n  pluintill^s  demand,  liefore 
trial,  is  to  withdraw  that  part  of  his  chiim 
from  ihc  Ctinsidenition  of  the  jury;  but  such 
entry  leaves  the  part  of  the  chiim  so  with- 
druwu  so  entirely  unaffected  by  the  verdict, 
as  to  cnnbU^  ttie  plaintiff  to  maintain  a  fivsh 
action  in  nspcct  of  it.  Amor  v.  Cuthbert,  3 
M.  &  Q.  1;  3  Scott,  N.  U.  825;  1  D.,  N.  8. 
160. 

Where,  in  afi  action  on  contract  against 
two,  one  pleaded  never  indebted,  and  the 
other  never  indebted  and  infancy,  and  the 
plaintiff  took  issue  upon  the  other  pleas,  but 
to  the  |)lea  of  infancy  entered  a  nolle  prose- 
qui against  him  who  had  pleaded  it: — -Held, 
that  be  having  tliereby  admitted  upon  the 
record  that  there  never  was  any  joint  binding 
contract,  could  not  recover  against  cither, 
and  that  he  ought  to  have  been  nonsuited. 
BoyU  ▼.  Webster,  16  Jur.  683;  21  L.  J.,  Q. 
B.  202;  17  Q.  B.  950. 

If,  in  an  action  on  a  bill  of  exchange  by 
indorsee  against  acceptor,  containing  a  count 
upon  an  account  stated,  he  pleads  to  the  first 
count  that  he  did  not  accept,  and  does  not 
plead  to  the  second  count,  the  judge  will  try 
the  issue  joined,  and,  if  a  verdict  passes  for 
the  plaintiff,  a  nolle  prosequi  should  be  en- 
tered as  to  the  count  upon  an  account  stated. 
Luekie  v.  Oampertz,  Car.  &  M.  55 — Abinger. 
S.  P.,  AUeap  v.  Smith,  7  C.  &  P.  708. 

In  an  action  to  recover  138Z.  Se,  lOd.  bal- 
ance due  for  work  and  labor,  in  which  the 
particulars  of  demand  consisted  of  a  series  of 
Items,  the  defendant  pleaded  first,  except  as 
to  65Z.  7a.  M,  puree!,  &c.,  never  indebted; 
secondly,  except  as  to  the  parcel,  payment; 
and  be  sai«i  nothing  in  bar  oi  the  claim  as  to 
the  652.  7a.  Sd.  The  plaintiff  thereupon  en- 
tered a  nolle  proseqiri  in  respect  of  so  much 
of  his  claim  as  the  pleas  were  pleaded  to,  viz., 
68/.  1«.  7d.,  and  signed  judgment  by  nildicit 
for  65Z.  7$.  ^d.,  and  costs  of  suit,  which  the 
defendant  paid.  Thereupon  the  plaintiff 
immediately  brought  a  second  action,  to  re- 
cover the  68/.  U,  Id.,  in  respect  of  which 
the  nolle  prosequi  was  entered,  to  which  the 
defendant  pte^ided,  first,  never  indebted; 
secondly,  payment  before  action ;  and  thirdly, 
a  special  plea  setting  up  the  judgment  re- 
covered for  65Z.  7*,  8(^  in  the  previous  action, 
in  bar  of  and  as  an  answer  to  the  second 
action.  The  particulars  in  the  second  action 
vere  identically  the  same  as  those  in  the 
fi'^t  action,  with  the  addition  of  a  credit  for 
•'  65/.  7«.  Zd.  amount  of  judgment  recovered," 
leaving  a  balance  of  68/.  ]«.  7</.,  for  which 
the  second  action  was  brought.  At  the  trial, 
a  verdict  was,  by  direction  of  the  judge,  en- 
ten  d  for  the  plaintiff:— Held,  that  he  was 
enti*:led  to  the  verdict.  The  nolle  prosequi 
entered  as  to  part  of  the  claim,  before  final 
Judgment  in  the  first  action,  did  not  preclude 
him  from  bringing  a  second  action  for  the 
balance  of  his  claim,  which  was  the  subject 
of  the  nolle  prosequi,  and  from  recovering; 


and  the  plea  of  judgment  recovered  was  act 
supported  or  proved  by  the  nolle  pmsef^ 
Jones  V.  Brassey,  24  L.  t.,  N.  S.  947~-£sA. 

Oosts.1— [By  8  Eliz.  c.  2,  s.  2,  if  afUr  a 
declaration  tiie  pUiiidiff  s/tall  not  prmee^  Ut 
suit  toith  effect,  but  shall  wUlingly  dd/q  tSm 
same,  the  court  shall  award  the  dtfetulaait  Jm 
costs. 


By  3  &  4  Will.  4,  c.  42,  s.  32,  ^tert 

persons  sltall  be  made  defendaxts  vi  ampftsnesd 
action,  and  any  one  or  more  of  them  AaU  kan 
a  nolle  prostqui  entertd  as  to  him  or  them,  ^ 
upon  the  trial  of  such  action  shuU  hate  a  tenHd 
pass  for  him  or  them,  every  such  persam  AA 
hose  ju/lfftnent  for,  and  recomet  his  retnndk 
cost*,  unless  tlie  judge,  before  whom  sudi  mem 
shall  be  tried,  shall  certify  upon  the  restri, 
under  his  hand,  that  there  was  a  teasmiMs  earn 
for  making  suc/i  person  a  defendant  in  sstdt  «- 
tion. 

By  s.  83,  where  any  nolle  proseqtd  AaU  ham 
been  entered  upon  any  count,  or  as  to  partsfmi 
declaration,  the  defendant  shall  be  entiiUd  ti, 
and  have  judgment  for^  and  recover  his  reasst- 
able  costs  in  that  be/talf.  ] 

If  the  plaintiff  enters  a  nolle  prosequi  tbt 
defendant  is  entitled  to  costs  unaer  8  EILl  c 
2,  8.  2.     Cooper  v.  Tiffin,  8  T.  R  511. 

In  trespass  against  two  defendants,  ose 
suffered  judgment  by  default,  and  a  writ  of 
inquii^  was  executed  as  against  hint,  and  thi 
plaintiff  entered  a  nolle  prosequi  as  to  the 
other: — Held,  that  the  latter  was  entitled  ts 
costs  under  8  Eliz.  c.  2,  s.  2.  Jadsffik  v. 
Chambers,  2  Moore,  718. 

A  defendant  is  entitled  to  costs  under  3&4 
Will.  4,  c.  42,  s.  33,  on  a  nolle  prosequi  enteied 
as  to  part  of  the  sum  claimed  in  the  decbo- 
tion,  whether  consisting  of  one  or  moR 
counts.  WUliams  v.  Shw'wood^  8  Scott,  761; 
8  Bing.  N.  C.  331 ;  5  D.  P.  C.  871;  2  Hodge^ 
248 
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I.  Of  Pabtiss.    See  AcnoH  ard  Bur: 
n.  Jhxam>T&Q.    See  Akekdmsnt. 
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Statiate.l — [By  13  Car.  2,  stat.  2,  c.  2,  s.  8. 
rnoTt  appectrornee  entered  m  the  term  of  whicli 
Ae  27r':^eesa  is  ^returnable  toith  the  proper  officer^ 
\f  the  plaintiff  shall  not  declare  before  the  end 
ct  the  terrrk  next  following  after  appearance^  a 
nonsuit  [&.  a.,  non  pros,^  non prosequitur]  ahcdl 
Im  enterecl  yor  toant  of  a  declaration  against  the 
plaintLjffTj  and  the  defendant  shall  h^ve  judgment 
to  recover  eosts  against  the  plaintiff .] 

The  statute  extends  to  all  cases.   Oldham  y. 

BurreH,  7  T.  li.  26. 

Meoesflity  of  appearance  by  defendant.] — A 
defeiid.£Lnt  cannot  jsign  judgment  of  non  pros. 
before  appearance.     Anon,,  2  Chit.  87. 

A  defendant  entered  an  irregular  appear- 
anee  within  the  eight  days;  the  plaintin  gave 
him  notice  of  tbe  irregularity,  and   be  prom- 
ised to  examine  and  correct  it,  but  instead  of 
doing  so,   entered  a  new  appearnnoo  in  the 
next  term  in  a  fresh  book,  and  demanded  a 
declaration;  and  the  plaintiff  not  declaring 
in  due  time,  tbe  defendant  signed  judgment 
of  non  pros.     The  court  held,  that  the  irregu- 
lar appearance  might  have  been  corrected  in 
the  book,  and  set  aside  tlie  judgment  of  non 
pros.,  the  costs  to  l>e  costs  in  the  cause.  Bate 
V.  BoUan  or  Botten,  2  C,  M.  &  R.  865;  4  D. 
P.  C.   161,   677;  1   Tyr.   &  G,    148;  6  Tyr. 
1065. 

A  writ  of  summons  issued  in  an  action  in- 
tended to  be  brought  against  John  G.,  by 
mistake   described    as   Henry  G.,   and  "was 
served  upon  Henry  G.     The  mistake  in  the 
service  being  discovered,  notice  was  given  to 
Henry  G.  not  to  appear.     A  copy  of  a  pluries 
summons  was  some  months  afterwards  left  at 
the  residence  of  John  G.,  the  real  defendant, 
still  describing  him  as  Henry  G.  Tbe  defend- 
ant gave  this  copy  to  Henry  G.,  in  whose  name 
anuttorney  entered  an  appearance,  demanded  a 
declaration,  and  afterwards  (with  full  knowl- 
edge that  the  appearance  was  no  appearance 
in  the  cause)  signed  judgment  of  non  pros, 
for  want  of  a  declaration: — The  court  set 
sside  the  judgment  for  irregularity,  with  costs 
to   be   paid    by    the   attorney.      Belcher  v. 
Ooodered,  4  C.  B.  472 ;  4  D.  <&  L.  814. 

A  writ  was  sued  out  against  8.,  and  the  ser- 
vice was  on  her  sister  P.,  at  their  residence, 
who  said  she  was  not  8.     It  was  sworn  on  the 
part  of  the  plaintiff,  and  denied  on  the  part 
of  tbe  defendant,  that  the  person  serving 
directed  her  to  deliver  the  copy  of  the  writ 
to  her  sister.     P.,  nevertheless,  treated  tbe 
service  as  having  been  effected  ou  herself,  and 
entered  an  appearance  after  the  lapse  of  eight 
days,  in  the  following  terms: — ''P.  sued  as 
8.;"  and  having   demanded    a   declaration, 
when  it  was  stated  to  her  she  was  not  the  per- 
son intended  to  be  sued  (the  action  being 
against  8.),  she  ultimately  entered  judgment 
of  non  pros.     Upon  motion  to  set  aside  the 
judgment  for  irregularity,  the  court  made  the 
rule  absolute,  with  costs.     Walker  v.  Med- 
land,  1   D.   &  L.  159;  7  Jur.   838— B.   C— 
Coleridge. 


When  judgment  of  non  pros,  may  be  en- 
tered, in  actions,  generally.] — Judgment  of 
non  pros.,  for  not  declaring,  cannot  be  signed 
before  the  end  of  the  term  next  after  an  ap- 
peamnce  is  entered.  Foster  v.  Pryme,  9  D. 
P.  C.  749;  8  M.  &  W.  604. 

Where  a  plaintiff  does  not  declare  after 
having  obtained  time,  tlie  defendant  may  sign 
judgment  of  non  pros,  without  giving  a  rule 
to  declare.     Towers  v.  Powell^  1  II.  Bl.  87. 

A  defendant  cannot  sign  judgment  of  non 
pros,  for  not  declaring  after  an  order  for  par- 
ticulars of  tbe  plaintiif^s  demand,  with  a  stay 
of  proceedings  till  they  are  delivered,  unless 
the  order  is,  that  they  should  be  delivered 
within  a  certain  time.     Burgess  v.  Swuyne,  7 

B.  &  C.  485. 

A  defendant  by  mistake  pleaded  to  three 
instead  of  four  counts;  the  plaintitT  replied; 
the  defendant  then  amended  his  plea  hy  ex- 
tending it  to  the  fourth  count;  and  tlie 
plaintiff  not  having  re])lied  to  the  amended 
plea,  although  ruled  so  to  do,  the  defendant 
signed  judgment  of  non  pros,  to  the  whole 
action : — Held,  that  this  was  irregular.  Dordey 
V.  Oo(th,  4  B.  &  C.  135. 

To  a  declaration  to  recover  80Z.,  tbe  de- 
fendant plended,  first,  to  the  wliole  declara- 
tion, payment  of  27Z.  4«.  4^2.  into  court,  and 
that  the  plaintiff  had  not  sustained  damages 
to  a  greater  amount;  secondly,  except  as  to 
272.  4«.  4(2.,  non  assumpsit;  thirdly,  payment 
of  10/.  before  action ;  and  fourthly,  as  to  all 
except  27/.  As,  4J.,  a  set-off.  The  plaintiff  re- 
plied that  he  accepted  the  money  paid  into 
court,  and  was  satisfied : — Held,  that  the  de- 
fendant was  not  justified  in  signing  judgment 
of  non  pros,  for  want  of  a  replication  to  the 
pleas.     Coales  v.  Steplt^ns,  8  D.  P.  C.  784;  2 

C,  M.&R.  118;  IGale,  76. 

In  an  action  to  recover  a  balance  of  65/., 
the  defendant  pleaded,  except  as  to  10/.  18«., 
parcel,  &c.,  nunquam  indebitatus;  as  to  10/., 
parcel,  &c.,  payment;  and  as  to  10/.  13«., 
payment  into  court  of  that  sum  in  discharge 
of  tbe  causes  of  action  in  the  declaration ; 
which  sum  the  phiintiff  took  out  of  court, 
replying  that  he  accepted  the  same  in  satis- 
faction of  the  causes  of  action : — Held,  that 
as  the  first  two  pleas  were  left  unanswered, 
the  defendant  was  entitled  to  sign  judgment 
of  non  pros,  even  though  the  plaintiff  hud 
taxed  his  costs.  Emmott  v.  Standtn^  8  M.  & 
W.  497;  6  D.  P.  C.  691;  1  H.  &  IL  178;  2 
Jur.  874. 

To  a  declaration  for  goods  sfdd  and  de- 
livered, the  defendant  pleaded,  first,  except 
as  to  65/.  \s.  6</.,  non  assumpsit;  as  to  27/.  18«. 
2d.,  part  of  the  last-mentioned  sum,  payment 
before  action;  as  to  18/.,  further  parcel  of 
the  said  sum,  payment  into  court  of  that 
amount;  ns  to  tbe  residue,  a  set-off.  The 
plaintiff  replied,  accepting  the  18/.  in  satis- 
faction, taking  nonotic^}  of  the  other  plea^. 
The  court  gave  leave  to  the  defendant  to  sign 
judgment  of  non  pros.,  unless  the  plaintiff 
amended  his  replication  on  ptiyment  of  costs, 
or  consented  to  taxation  of  costs  as  upou  a 
non  pros.,  in  respect  of    the   unanswered 
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p1(*aA.     Topham  y.  Kidmare.  5  D.  P.  0.  676 ; 
W.,  W.&D.  251. 

A  defendant  being  in  a  condition  to  enter 
jtidgmciit  of  not!  pros,  for  want  of  a  declara- 
liiMi,  the  plaintiff,  with  a  view  to  prevent  the 
non  pros.,  obtained  a  rule  to  discontinue  on 
pnymcnt  of  costs;  however,  instead  of  pay- 
ing costs  or  disron tinning,  as  soon  as  the  rule 
expired  he  served  the  defendant  with  a 
dcclonitioii : — Held,  a  fraud  on  tlie  proceed- 
ing uf  the  court;  and  the  defendant  having 
entered  up  judgment  of  non  pros.,  the  court 
refused  to  set  il  aside.  Ariel  v.  Barrow^  8 
Bing.  875;  1  M.  &  Scott,  581. 

—  in  Joint  actions.]— It  is  not  competent  to 
one  of  several  defendants  to  sign  judgment  of 
non  pros,  on  behalf  of  all,  unless  the  plaintiff 
is  in  default  as  t(5  all.  Hamlet  v.  Bingham 
or  Breedon,  4  M.  &  Q,  900 ;  5  Bcott,  N.  R. 
880.     8.  P.,  Powell  v.  WhiU,  1  Dougl.  169. 

In  an  action  against  several,  a  judgment  of 
non  pros,  cannot  l>e  signed  until  all  have  ap- 
peared.    Palmer  v.  Fei$tel,  2  D.  P.  C.  507. 

But  if  the  plaintiff  declares  against  one  of 
two  defendants  named  in  his  writ,  and  does 
not  proceed  against  the  other,  the  latter  may 
sign  judgment  of  non  pros.  Boe  v.  Coek^  2 
T.  R  257. 

And  whenever  it  can  appear  that  the  action 
is  not  a  joint  action,  judgment  of  non  pros, 
may  be  signed  by  all  or  any  of  the  defend- 
ants named  in  the  writ  Butler  v.  Upton,  2 
T.  R.  258,  n. 

Where  a  writ  of  summons  has  issued  against 
several  defendants,  who  enter  a  joint  appear- 
ance, and  the  plaintiff  declares  against  some 
of  them  only,  the  others  may,  after  notice  to 
declare,  sign  judgment  of  non  pros,  as  against 
themselves.  Bancroft  v.  Greenwood^  1  H.  & 
C.  778;  9  Jur.,  N.  8.  160;  82  L.  J.,  Exch. 
154;  11  W.  R.  349;  7  L.  T.,  N.  8.  719. 

Betting  aside.] — ^The  court  will  not  set 
aside  a  regular  non  pros,  obtained  by  a  de- 
fendant against  a  common  informer.  Bennet 
q.  t.  V.  Smithy  1  Burr.  40;  2  Ld.  Ken.  82. 

Judgment  of  non  pros,  was  set  aside  on  an 
affidavit  that  the  debt  and  costs  had  l>een  paid 
previously  to  signing,  although  the  defendant 
Bwore  that  the  money  was  not  paid  with  his 
privity.     Kibblewhite  y ,  Jeffreys,  1  Chit.  142. 

Costs.] — Where  a  defendant  removes  pro- 
ceedings from  an  inferior  court  by  certiorari, 
the  plaintiff  is  not  bound  to  follow  the  suit; 
and  if  the  defendant  signs  judgment  of  non 
pros,  for  want  of  a  declaration,  he  is  irregular, 
and  is  not  entitled  to  costs.  Clark  v.  Berwick, 
7D.  &R.  104:  4  B.  <&  C.  649. 
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gembrallt. 

When  a  plaintiff  may  be  Donsaltod;  te 
tiona  generally.] — A  plaintiff  cannot  be 
suited  but  by  his  own  consent 
Purday.  4    N.  &  M.  G83:  9  A.  ft  £.  IM;  1 
H.  &  W.  227. 

It  is  a  common  law  right  of  ever;  plstBlM 
to  be  nonsuited  if  he  pleases,  at  an;  stage  off 
the  proceedings,  until  the  jury  has  giv^ea  a 
verdict,  or  if  the  case  is  tried  in  a  coBsty 
court  without  a  jury,  until  the  jad^  kas 
pronounced  his  judgment.  8ta»diffeY,  C^swb^ 
7  Exch.  489;  16  Jur.  490;  21  L.  J.,  T^iirii 
129.  8.  P.,  OuthwaUs  ▼.  Sudatm,  7  BxA. 
980;  21  L.  J.,  Exch.  151. 

It  is  a  right  of  a  plaintiff  to  be  noBMted 
at  any  stage  of  the  cause,  evm  after  tlw  de- 
fendant has  pat  in  evidence.  iStncaa  v.  Jb- 
ling,  2  F.  &  F.  196— Martin. 

If  the  judge  directs  a  nonsuit,  and  the 
plaintiff  does  not  appear  when  called,  aai 
judgment  of  nonsuit  is  therefore  e&tered 
against  him,  he  cannot  tender  a  bill  of  ex- 
cepuons  and  bring  a  writ  of  error,  ssaigoiBfc 
for  error  that  the  judge  improperly  dimted 
the  nonsuit.  The  proper  coarse  is  for  tlv 
plaintiff  to  appear,  and  require  the  judge  to 
direct  the  jury  in  point  of  law  in  hia  favor; 
and  upon  the  judge  refusing  to  permit  fam 
to  appeal,  and  nonsuiting  him  against  Us 
will,  or  refusing  to  direct  the  jury  in  bis 
favor,  the  plaintiff  may  tender  a  bill  of  ex- 
ceptions and  bring  a  writ  of  error.  Cetmt 
or  Corsar  v.  Beed,  17  Q.  B.  540;  2  L.,  IL  * 
P.  646;  16  Jur.  57;  21  L.  J.,  Q.  B.  18. 

Action  in  20L  for  work  and  labor  and  ea 
an  account  stated.  Plea,  as  to  tfll  the  sam 
demanded,  except  72.,  never  indebted;  u  to 
71.,  the  defendant  suffered  judgment  by  de- 
fault The  plaintiff  proved  work  done  to 
the  amount  of  42.  4s.  lOd.,  and  mateiish 
provided  to  the  amount  of  SL  4f.,  bat  gave 
no  evidence  applicable  to  the  aocoant  staied: 
— Held,  that  the  plaintiff  was  entitled  to  t 
nonsuit.     Heath  v.  Freeland,  1  M.  &  W.  M- 

If  there  is  any  eyidence  to  support  any 
count  in  a  declaration,  the  judge  will  not 
nonsuit.  Harman  v.  Johnson,  9  C  &  K.  ^ 
— Campbell. 

Or  nonsuit  a  plaintiff,  on  the  ground  that 
to  make  out  a  case  in  his  favor  part  of  ibA 
testimony  of  his  own  witnesses  must  be  dis- 
believed. Briers  v.  Bast,  9  G.  &  K  2M- 
Williams. 

After  a  verdict  given,  though  not  recorded, 
it  is  too  late  to  bo  nonsuited.  Blent$rt» 
V.  Cheat  Central  Oae  Conaummn  Cow^wig,  9 
P.  &  P.  497— Cockbum. 

In  an  action  by  a  woman  for  assault,  it  ap- 
peared from  her  evidence  that  the  asssolt 
amounted  to  a  rape.  The  judge  stated  that 
he  should  direct  a  verdict  for  the  defendtat, 
on  the  ground  either  that  a  rape  had  been 
committed  for  which  he  had  not  been  p^os^ 
cuted,  or  that  if  the  plaintiff  had  consented  po 
assault  had  been  committed.  The  plaintiS 
thereupon  elected  to  be  nonsuited  :—HeM 
that  the  nonsuit  was  right.     WdUck  v.  Cis- 
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Hantine^  82  L.  J.,  Ezch.  285;  2  H.  &  C.  U6; 
7L.  T.,  N.  S.  751. 

Where  a  plaintiff  does  not  appear,  a  verdict 
cannot  be  taken  against  hinif  though  the  de- 
fendant pleads  a  tender.  Andenon  v.  Shaw^ 
3  Bing.  290;  11  Moore,  44;  2  C.  &  P.  85. 

But  a  plaintiff  may  be  nonsuited  after  a 
plea  of  tender.     lb. 

Even  'where  the  defendant  takes  down  the 
record  by  proviso.     lb. 

In  prohibition,  the  issue  lay  upon  the  plaint- 
iff«  wiio  did  not  appear  at  the  trial;  the  defend- 
ant put  in  his  record,  entered  into  the  merits 
and  took  a  verdict: — Held,  irregular;  the 
plaintiff  ought  to  Imve  been  called  and  non- 
suited.    Oardener  v.  Davis,  1  Wils.  300. 

In  replevin,  if  the  defendant  avows  for  rent 
in  aiTear,  and  the  plaintiff  replies  non  tenuit, 
on  which  issue  is  joined ;  if  the  plaintiff  does 
not  appear  by  himself  or  his  counsel  to  open 
the  pleadings,  ho  may  be  nonsuited,  although 
it  is  the  defendant's  record.  Symea  v.  Larbyy 
2  C.  «&  P.  358— Best. 

So,  where  the  plaintiff  replies  riens  in  arrear. 
ProweU  V.  Cracknall,  2  C.  &  P.  859,  n.— Best. 

Where  a  plaintiff  in  replevin  does  not 
appear,  the  defendant  cannot  take  a  verdict, 
though  the  record  is  brought  down  by  his 
writ  of  nisi  prius,  but  a  nonsuit  must  be 
entered.  Mann  v.  Lavejay,  R.  <&  M.  357 — 
Abbott. 

If  the  counsel  for  a  defendant  has  ad- 
dressed the  jury  and  examined  witnesses,  ho 
has  no  right  then  to  address  the  judge  for  a 
nonsuit.  IfoberU  v.  Croft,  7  C.  &  P.  870— 
Den  man. 

Where  counsel  regularly  retained  appear 
for  the  plaintiff  in  a  penal  action,  and  claim 
to  proceed,  the  plaintiff  himself  cannot  ap- 
pear and  claim  to  be  nonsuited.  Marks  v. 
Benjamin,  2  M.  &  Rob.  225— Abinger. 

But  a  plaintiff  not  appearing  in  a  qui  tam 
action,  the  defendant  is  entitled  to  a  nonsuit. 
Stmoell  V.  Braum,  1  P.  &  F.  256— Wightman. 

An  infant  (the  son  of  a  baronet,  and  having 
an  income  of  500^.  a  year,  with  the  prospect 
of  2O,0O0Z.  on  attaining  his  majority)  bouglit 
on  credit  a  pair  of  solitaires,  or  shirt-sleeve 
studs,  composed  of  crystals  adorned  with 
diamonds  and  rubies,  and  a  silver  goblet  for 

Eresentation  to  a  friend,  at  whose  house  he 
ad  been  staying.  No  evidence  was  given  of 
anything  peculiar  in  his  station  rendering  it 
exceptionally  necessary  for  him  to  have  such 
articles.  The  jury,  in  answer  to  the  questions 
put  to  them,  found  that  the  articles  were 
necessaries,  and  suitable  to  his  station  and 
degree : — Held,  that  as  the  onus  was  on  the 
plaintiff,  and  he  gave  no  evidence  to  show 
that  the  articles  were  necessaries,  the  question 
ought  not  to  have  been  left  to  the  jury. 
Jiydery,  Wombtoell,  38  L.  J.,  Exch.  8;  4  L. 
R.,  Exch.  32;  17  W.  R.  167;  19  L.  T.,  N.  S. 
491— Exch.  Cham. 

The  questi(m  in  all  such  cases  is  one  of 
mixed  law  and  fact,  the  preliminary  question 
being  (as  in  all  other  cases)  whether  there  is 
any  evidence  on  which  the  jury  could  prop- 
erly find  for  the  party  on  whom  the  onus  of 


proof  lies.  The  judge  (who  must  be  supposed 
to  know  as  well  as  a  jury  can  know  without 
evidence,  what  is  the  usual  and  normal  state 
of  things,  and  whether  any  particular  article 
is  of  such  a  description  that  it  may  be  a  neces- 
sary under  such  usual  state  of  things)  must 
determine,  first,  whether  the  case  is  such  as 
to  east  on  the  plaintiff  the  onus  of  proving 
that  the  articles  in  question  are  necessaries, 
and  then  whether  there  is  any  sufficient  evi- 
dence for  the  jury  to  satisfy  that  onus;  and 
if  there  is  not,  he  ought  to  direct  a  nonsuit. 
lb. 

The  modern  rule  as  to  a  nonsuit  is  that  in 
every  case  before  the  evidence  is  left  to  the 
jury  there  is  a  preliminary  question  for  the 
judge,  not  whether  there  is  literally  no  evi- 
dence,  but  whether  there  is  any  upon  which 
a  jury  can  properly  find  a  verdict  for  the 
party  producing  it,  upon  whom  the  onus  of 
proof  is  imposed.  Owlin  v.  McMuflen,  21  L, 
T.,  N.  8.  214;  2  L.  R.,  P.  C.  317;  17  W.  R. 
445;  5  Moore  P.  C.  C,  N.  8.  484. 

A  nonsuit  may  be  directed  even  after  the 
defendant  has  entered  on  his  case,  and  evi- 
dence given  by  the  latter  may  be  used  for  the 
purpose  of  a  nonsuit.     lb. 

In  an  action  against  a  bank  for  the  recovery 
of  some  debentures  deposited  with  the  bank, 
r.t  the  close  of  the  plaintiff^s  case,  the  defend- 
ant applied  for  a  nonsuit,  on  the  ground  that 
the  bank,  being  a  gratuitous  bailee,  there  was 
no  evidence  given  of  such  negligence  as  to 
render  them  liable.  The  judge  refused  to 
stop  the  case,  but  reserved  leave  to  move  for 
a  nonsuit.  The  jury  found  for  the  plaintiff. 
The  defendant  obtained  a  rule  to  set  aside  the 
verdict,  and  to  enter  a  verdict  for  the  de- 
fendant or  for  a  judgment  of  nonsuit,  and  the 
court  made  the  rule  absolute  for  a  nonsuit: — 
Held,  that  such  course  was  regular,  as  it  wa» 
the  duty  of  the  court  to  do  what  the  judge 
ought  to  have  done  at  the  trial,  when,  at  the 
close  of  the  plaintiff^s  case  there  being  no  evi- 
dence upon  which  the  jury  could  reasonably 
and  properly  find  a  verdict,  the  judge  ought 
to  have  directed  a  nonsuit.     Jb, 

When  a  plaintiff  has  closed  his  evidence,, 
and  the  judge  is  of  opinion  that  there  is  no- 
case  to  go  to  the  jury,  he  ought  to  direct 
accordingly,  giving  leave,  if  necessary,  for 
the  plaintiff  to  move  to  enter  a  verdict  in  hia 
favor.  But  it  is  erroneous  under  such  cir- 
cumstances to  take  a  formal  verdict  for  the 
plaintiff,  reserving  leave  to  the  defendant  to 
move  to  enter  a  verdict  for  him  should  the 
court  (to  whom  power  is  reserved  to  draw 
inferences  of  fact)  be  of  opinion  that  on  the 
facts  the  verdict  ought  to  be  so  entered. 
Daniel  v.  Metropolitan  Railway  Company,  5 
L.  R.,  H.  L.  Cas.  45;  40  L.  J.,  C.  P.  121;  20 
W.  R.  37;  24L.  T.,  N.  8.  815. 

When  at  a  trial  for  a  civil  injury  a  plaintiff 
proves  facts  which  may  amount  to  a  felony,  it 
IS  nevertheless  not  the  duty  of  the  judge  to 
nonsuit  the  plaintiff  or  to  direct  the  jury  that 
if  they  find  that  a  felony  has  been  committed 
by  the  defendant  they  must  find  against  i\\Q 
plaintiff.     WelU  v.  Abrahams,  41  L.  J.,  Q.  B. 
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806;  7  L.  R,  Q.  B.  554;   20  W.  R.  059;  20 
L.  T.,  N.  a  320. 

It  docs  not  lie  in  the  month  of  the  defend- 
ant after  the  trial,  while  denying  the  felony, 
to  question  the  Judge^d  ruling  on  the  ground 
that  he  should  have  nonsuited  or  so  directed 
the  jury.     lb. 

As  to  entry  o(  nonsuit  after  reservation  of 
leave  to  move  to  enter, — see  this  title,  IL 

As  to  improper  entry  of  nonsuit,  for  which 
a  new  trial  maybe  granted, — see  New  Trial. 

—  in  Joint  actions.] — In  a  joint  action  of 
trespass  against  several  defendants,  there  can- 
not be  a  nonsuit  as  to  one,  and  a  verdict 
against  the  others.  Bavett  v.  Brown^  2  M.  & 
P.  18;  5Bing.  7. 

If  one  of  two  defendants  suffers  judgment 
by  default,  and  the  other  goes  to  trial,  the 
plaintiff  cannot  be  nonsuited  as  to  him;  but 
such  defendant  must  have  a  verdict  if  the 
plaintiff  fails  to  make  out  his  case.  Jlannay 
v.  Smith,  8  T.  R.  002. 

In  a  joint  action  of  assumpsit  against  two 
defendants,  one  of  whom  sufi^ers  judgment  by 
default,  and  the  othergoen  to  trial,  the  plaint- 
iff may  elect  to  be  nonsuite<l  as  against  the 
latter,  if  he  finds  that  he  cannot  make  out 
his  case.  Murphy  y,  Tamlon^  7  D.  &  U.  019; 
6  B.  <&  C.  178. 

Where  three  partners  were  sued,  and  two 
suffered  judgment  to  go  by  default: — Held, 
that  the  plaintiff  could  not  be  nonsuiteil,  but 
the  third  partner,  who  defended,  was  entitled 
to  a  verdiet.  Newmareh  ▼.  Clay^  14  East, 
239. 

Owmm  of  nonsuit.] — A  nonsuit  will  not  lie 
upon  a  wrong  venue  if  there  is  no  insue  in  the 
pleadings  upon  the  locality.  Hitchings  v. 
HoUingswoHh,  7  Moore  P.  C.  C.  228. 

A  ))laintiff  may  bo  nonsuited,  although  an 
objection  appears  upon  the  record,  if  it  is  of 
such  a  nature  that  the  action  clearly  cannot 
be  maintained.  Sadler  v.  Bobin»^  1  Camp. 
250 — Ellenborough. 

A  plaintiff  having  been  nonsuited  for  not 
producing  a  document  on  the  trial,  the  court 
set  aside  the  nonsuit  on  payment  of  costs, 
upon  an  affidavit  only  of  his  attorney,  that  he, 
the  attorney,  *'as  so<m  as  he  found  that  the 
action  was  likely  to  come  on,''  commenced 
inquiries  to  ascertain  in  whose  hand  the  docu- 
ment was,  and,  upon  discovering  this,  imme- 
diately (through  a  person  who  promised  to 
procure  it)  made  efforts  to  obtain  it,  but  ob- 
tained it  too  late  for  the  trial,  and  had  it  at 
the  time  of  making  the  application.  Athiru 
T.  Owm,  4  A.  &  E.  819;  2  H.  &  W.  59;  0  N. 
ft  M.  229. 

8«tting  aside.] — When  a  judge  nonsuits 
the  plaintiff  from  mistake,  it  may  bo  set 
•side.     Sadl^  v.  Evftns,  4  Burr.  1984. 

But  the  court  will  not  set  aside  a  nonsnit, 
on  the  ground  that  the  case  ought  to  have 
been  submitted  to  the  jury,  unless  this  was 
desired  on  the  part  of  the  plaintiff.  Kindred 
T.  Bayg,  1  Taunt.  10. 


Where  the  plaintiff's  counseL  after  a  j»lgs 
has  begun  to  sum  up,  proposes  to  lie  aoe- 
suited,  he  cnnnot  move  to  set  aside  the  wa- 
suit,  notwithstanding  the  judge  may  ban 
expressed  a  strong  opinion  as  to  the  effr«;  €i 
the  evidence.  Simpvm  v.  ClaytoAj  2  B^ 
N.  C.  407;  3  Scott,  091. 

By  submitting  to  a  nonsuit,  not  vpnatia^ 
ously,  but  in  deference  to  an  opam*m  ex- 
presse<i  by  the  judge  that  the  action  k  e^ 
maintainable,  a  plaintiff  is  not  {NtrdoM 
from  moving  to  set  that  nonsuit  aside.  &uA 
V.  Xm,  8  M.  &  G.  452;  4  Scott,  N.  R  77;  $ 
Jur.  1184. 

Submitting  to  a  nonsuit,  in  deference  te 
the  opinion  of  the  judge  at  the  trial,  whkk 
opinion  is  incorrect,  does  not  estop  the  phist- 
iff  from  moving  to  set  aside  such  noasott. 
Alexander  v.  Bttriber,  2  C.  &  J.  133;  2  Tfr. 
140. 

If  a  plaintiff  elects  to  be  nonsuited  inateifi 
of  allowing  his  case  to  go  to  the  jurr,  U 
cannot  afterwards  move  to  set  aside  the  nash 
suit.  Barnes  Y,  Whiteman,  1  W.  P.  C.  17;l 
D.  P.  C.  181. 

Where  a  plaintiff  was  nonsaited  tiim^ 
the  neglect  of  the  attomcy^s  clerk  to  attmi 
in  court,  the  court  refused  to  set  aside  the 
nonsuit,  except  upfin  the  terms  of  the  H- 
torney  paying  the  costs  occasioned  by  thi 
defendant's  attending  to  try.  White  v. 
Sandell,  3  D.  P.  C.  798. 

Action  on  a  bond.  Plea,  setting  out  the  era- 
dition,  and  averring  performance.  Ri'pi/fs- 
tion,  assigning  breaches.  Rejoinder,  tendtr- 
ing  issue  thereon.  At  the  trial,  the  issoe  oi 
one  of  the  breaches  only  was  found  for  (he 
plaintiff,  with  leave  reserved  to  the  defeiidait 
to  move  to  enter  a  nonsuit: — Held,  that  the 
breach  being  found  tis  alleged,  the  defeadttt 
could  not  be  entitled  to  have  a  nonsuit 
entered.  Chapman  v.  BeckingUn^  8  G.  ft  B. 
83;  7  Jur.  02. 

A  plaintiff,  being  indebted  to  the  defend- 
ant, gave  him  a  bill  of  exchange  for  VOL 
for  discounting  or  return  on  demand.  Hie 
defendant  transmitted  the  bill  to  a  broker, 
directing  him,  if  he  was  satisfied  with  the 
respectability  of  the  acceptor,  to  put  the  bill 
to  his  account.  In  trover  for  the  bill,  the 
defendant  pleaded  not  guilty,  and  not 
possessed.  At  the  trial,  it  was  pnived  that 
the  defendant  had  authority  to  apply  the 
proceeds  of  the  bill  to  his  own  use;  batthtt 
if  he  could  not  get  it  discounted,  he  va^^ 
return  it  t4>  the  plaintiff.  The  judge  directed 
the  jury  to  deciae  whether  the  defendant  bad 
wrongfully  converted  the  proceeds  of  the  bill 
to  his  own  use.  The  plaintiff  objected  to 
this  direction,  and  electca  to  be  nonsuited r-- 
Held,  that  the  direction  was  not  iiiconsUtest 
with  the  state  of  the  record,  for  tliat  itvii 
within  the  issue  to  inquire  whether  the  d^ 
fendant  had  acted  within  the  scope  ef  ths 
authority  given  to  him  by  the  plaintiff;  nnd 
that,  as  the  plaintiff  had  elected  to  be  non- 
suited, under  the  circumstances,  the  court 
would  not  set  aside  the  nAosoit. 
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V.  WhaUey,  1  D.  &  L.  9;  5  M.  &  G.  590;  (J 
Bcott,  N.  II.  631 ;  12  L.  J.,  C.  P.  270. 

A  rule  having  bceu  obtained  to  set  aside  a 
nonsuit,  upon  the  ground  that  the  defendant 
had,  as  it  was  alleged,  prevented  two  or 
three  co-plaintiffs  fr«>m  givinj;  evidence,  by 
bribery,  it  was  not  made  to  appear  that  the 
co-plaintiffs  said  to  have  boen  kept  away 
could  have  given  any  inateriul  evidence,  or 
that  any  steps  had  been  taken  to  procure 
their  attendance,  and  the  rule  was  dis- 
chai^d.  BeaU  v.  MaHin,  12  W.  R.  135— B. 
C.  — Crorapton. 

On  the  argument  of  a  rule  to  set  aside  a 
nonsuit  on  the  ground  that  upon  certain  find- 
ings of  the  jury  the  verdict  should  have  been 
entered  for  the  plaintiff,  the  defendant  may 
show  that  the  verdict,  if  so  entered,  would  be 
against  the  weight  of  evidence,  idi hough  he 
may  not  have  informed  the  court  within  the 
first  four  days  of  the  term  succeeding  the 
trial  of  his  intention  to  raise  such  an  objec- 
tion. Wtdher  v.  Cory,  4  L.  R.,  Exch.  152;  88 
L.  J.,  Exch.  123;  20  L.  T.,  N.  S.  453. 

n.  Upon  Rbsbbyation  of  Lbayb  to  Enter. 

Necessity  of  leave,  and  its  effeoL] — ^The 
court  will  not  permit  a  nonsuit  to  be  entered 
upon  a  valid  legal  objection  taken  at  the  trial, 
but  not  reserved  by  the  judge.  Matthews  v. 
Smith,  2  Y.  &  J.  426. 

A  motion  for  entering  a  nonsuit  cannot  be 
made  unless  leave  has  been  reserved  for  that 

gui-pose.     Ricketts  v.  Burman^  4  D.  P.  C.  678. 
.  P.,  TippeU  V.  Ueane,  4  Tyr.  772. 

Where  two  issues  were  joined  for  the 
plaintiff  and  two  for  the  durendant,  and  the 
jury  was  discharged  as  to  the  fifth,  and  the 
Tcrdict  was  entered  accordingly,  but  leave 
was  given  to  the  defendant  to  move  to  enter 
a  nonsuit: — Held,  that  the  court  might  direct 
the  nonsuit  to  be  entered,  although  tbo*-de- 
fcndant  had  a  verdiirt  on  the  same  issue. 
S/u!pherd  v.  Chester  (Bishop),  4  M.  &  P.  130; 
6  Bing.  435. 

Where  a  legal  objection  is  taken  at  the 
trial,  and  overruled  by  the  judg^,  without  re- 
serving the  point,  and  the  court  is  afterwards 
of  opinion  that  the  objection  was  a  good 
ground  of  nonsuit,  the  court  will  grant  a  new 
trial  only,  and  will  not  permit  a  nonsuit  to  be 
entered.  Minehin  v.  Clement^  1  B.  &  A. 
252. 

A  nonsuit  which  is  omitted  to  be  taken  by 
mistake  at  nisi  prius  cannot  afterwards  be 
recorded  in  bar.  Gardener  ▼.  Davis,  1  Wils. 
800. 

Wlicn  leave  is  reserved  to  moTO  to  enter  a 
nonsuit  upon  one  point  only,  the  court,  when 
it  has  the  facts  before  it  upon  the  judge's 
notes,  will  take  the  whole  of  these  facts  into 
its  consideration,  and  will  come  to  such  a  de- 
cision as  these  facts  require.  Do9  d.  Pritehard 
T.  Dodd,  2  N.  &  M.  838. 

If  leave  is  reserved  to  enter  a  nonsuit,  the 
court  will,  notwithstanding  the  leave  reserved 
being  thus  restricted  in  point  of  form  orde*' 


a  verdict  to  be  entered  for  the  defendant  on 
one  issue  without  disturbing  the  verdict 
found  for  the  plaintiff  on  another,  if  that 
course  seems  most  consistent  with  doing  jus- 
tice between  the  parties.  Winterhottom  v. 
Derby,  2  L.  R.,  Exch.  316;  86  L.  J.,  Exch. 
194. 

Motion  to  enter.] — ^No  motion  to  enter  a 
nonsuit  shall  be  allowed  after  the  expiration 
of  four  days  from  the  day  of  trial,  nor  in  any 
cose  after  the  expiration  of  the  term,  if  the 
cause  be  tried  in  term,  or  after  the  expiration 
of  the  first  four  days  of  the  ensuing  term, 
when  the  cause  is  tried  out  of  term,  unless 
entered  m  a  list  of  postponed  motions  by. 
leave  of  the  court.  Reg.  Gen.,  Q.  B.,  C.  P., 
and  Exch.,  H.  T.  16  Vict.  r.  50;  1  EL  &  Bl., 
App.  zii. 

Rule.] -[By  17  &  18  Vict.  c.  125,  s.  33,  in 
etery  rule  nisi  to  enter  a  nonsuit,  the  grounds 
upon  which  snch  rule  shall  have  been  granted 
shall  he  shortly  stated  therein.] 

A  rule  nisi  for  a  new  trial  on  aflldavits 
stating  that  the  nile  was  granted  ''on  the 
grounds  set  forth  in  the  affidavits  annexed  '* 
is  iuiiufficient.  Drayson  v.  Andrews,  10  Exch. 
472;  18  Jur.  1057;  24  L.  J.,  Exch.  22. 

But  the  court  has  power  to  order  the  rule 
to  be  amended  on  showing  cause  against  it. 

n. 

Appeal  on  nile.]--[By  17  &  18  Vict.  c.  125, 
Common  Law  Procedure  Ac^  1854,  s.  34,  i?i 
cUl  eases  of  rules  to  enter  a  verdict  or  nonsuit 

rn  a  point  reserved  at  the  trial,  \f  the  rule  to 
0  cause  be  rrfused  or  granted  and  then  dis- 
charged or  made  absolute^  the  party  decided 
against  may  appeal. 

By  8.  37,  no  appeal  shall  be  allowed  unless 
notice  thereof  be  given  in  writing  to  tlie  opposite 
party  or  his  attorney,  and  to  one  of  the  masters 
of  the  courty  within  four  days  after  the  decision 
complained  of,  or  such  further  time  as  may  be 
allowed  by  the  ctmrt  or  a  judge,] 

An  appeal  lay  against  the  decision  of  the 
court  on  a  rule  to  enter  a  verdict  or  a  nonsuit 
upon  a  point  reserved  at  the  trial  of  a  cause 
before  an  under-sheriff  under  the  Writ  of 
Trial  Act.  Levy  v.  Qreen,  1  El.  &  El.  969 ; 
5  Jur.,  N.S.  1245;  28  L.  J.,  Q.  B.  319— Exch. 
Cham. 

U|)on  the  trial  of  an  action  the  plaintiff  ob- 
tained the  verdict,  but  leave  was  reserved  to 
the  defendant  to  move  for  a  nonsuit,  or  to 
enter  a  verdict  for  him.  He  moved  accord- 
ingly, and  the  court  was  about  to  make  a 
nile  absolute  for  entering  a  verdict,  when  the 
plaintiff  requested  that  a  nonsuit  should  be 
entered  instead  of  a  verdict.  A  nonsuit  was 
entered  accordingly :— Held,  that  the  plaintiff 
was  a  party  decided  against,  and  that  he  might 
appeal.  Qether  ▼.  Cc^^ptTy  2  Jur.,  N.  8.  789 
— Exch.  Cham. 

But  where  a  verdict  was  found  for  the 
plaintiff,  leave  being  reserved  for  the  defend- 
ant on  a  point  taken  at  the  trial  to  move  to 
enter  a  verdict  or  for  a  nonsuit,  and  he  ob- 
tained a  rule  nisi  to  enter  a  verdict,  or  for  a 
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nonsait,  or  for  a  new  trial  on  tlie  ground  of 
miadirectioD,  and  the  c*ourt  mado  absolute 
the  rule  for  a  new  trial : — Ilcld,  that  do  ap- 
peal lay.  AbboU  v.  Fearp,  0  Jur.,  K.  S.  1099; 

20  L.  J.,  £xch:  476;  8  W.  R.  G17;  6  H.  &  N. 
118->£zch.  Cham. 

Where  a  party  has  through  inadvertence 
allowed  the  time  for  giving  notice  of  appeal 
to  elapse,  the  court  may  in  its  discretion  al- 
low an  appeal,  but  will  be  guided  in  the 
exercise  of  that  discretion  by  the  particular 
circumstances  of  each  case.  Kelner  ▼.  Baxter^ 
2  L.  R.,  C.  P.  174. 

nL  CkMTS. 

Right  of  defandant  to  costs.]— [The  28  Hen. 
8,  c.  6,  8  Eiiz.  c.  2,  s.  2,  and  4  Jac^l,  c.  8, 
give  eoUs  to  tlie  defendant  where  ViS  plaintiff  u 
nonsuited.  ] 

Where  a  plaiutifiF  is  nonsuited,  the  defend- 
ant is  entitled  to  cobta.  Cameron  v.  Eeynotdi, 
Cow  p.  407. 

Where  a  qui  tarn  informer  in  an  action  on 

21  Hen.  8,  c.  13,  is  nonsuited,  the  defendant 
is  entitled  to  costs.  WiltiMon  q.  t.  ▼.  Allots 
Cow  p.  866. 

When  a  nonsuit  is  set  aside  upon  pay- 
ment of  costs,  such  payment  is  made  a  con- 
dition precedent  to  setting  aside  the  nonsuit ; 
and  without  it  the  plaintiH  cannot  proceed 
to  another  trial.  NidioU  v.  Dozon^  18  East, 
185. 

Where  a  plaintiff  was  nonsuited,  and  a  rule 
nisi  was  afterwards  granted  to  set  aside  the 
nonsuit  on  payment  of  costs,  and  then  the 
parties  entered  into  an  arrangement,  without 
the  intervention  of  the  defendant's  attorney, 
to  settle  the  action,  by  the  defendant's  giving 
a  bill  of  sale  and  warrant  of  attorney  to  tiie 
plaintiff  for  his  debt  and  costs,  but  without 
providing  for  the  costs  due  by  the  defendant 
to  his  attorney,  and  the  attorney  thereupon 
got  the  rule  discharged  for  setting  aside  the 
nonsuit: — Held,  that  he  was  justified  in  so 
doing.     Young  v.  Jied/iead,  2  D.  P.  C.  119. 

A  plaintiff  having  mistaken  what  the  judge 
had  said  the  day  previously  as  to  what  causes 
would  be  taken  on  the  day  following,  was  uot 
present  on  that  day  when  his  cause  was  called 
on.  The  defendant  was  present,  and  the 
jud<;^e  directed  a  nonsuit  to  bo  entered,  after 
which  the  defendant  left  the  assize  town. 
The  plaintiff  shortly  after  appeared  in  court, 
and  discovered  that  the  jury  had  not  been 
sworn,  upon  which  the  judge,  after  waiting 
for  the  defendant  to  return,  and  the  defend- 
ant not  returning,  directed,  instead  of  a  non- 
suit, the  cause  to  be  struck  out.  The  defend- 
ant, having  obtainciL  a  rule  nisi  for  the  costs 
of  the  day,  the  court  thinking  that  it  was  his 
own  fault  in  not  having  the  jury  sworn,  that 
he  did  not  obtain  a  uonsuit  under  the  circum- 
stances of  the  case,  discharged  the  rule,  the 
costs  of  the  day  and  of  the  rule  to  be  costs  in 
the  cause.  Wame  v.  Hill,  G  Jur.,  N.  S.  950; 
29  L.  J.,  C.  P.  201. 
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I.  Admission  and  Apponmi ekt. 

SUtotM.]— [41  Geo.  8,  c.  79, 3  &  4  WilL  4, 
c.  70,  and  6  &  7  Vict.  c.  90,  regulate  the  fm^- 
JieatianSf  eerciee,  admieeian,  and 
oj  pMio  notaries  to  praeiiee  in  EngUand, 

By  18  &  19  Vict.  c.  42,  amhasssdors 
British  diphmatie  and  consular  agents  infareifs 
eovntries  and  places  are  enaUed  to  do  abroad  oS 
such  notarial  acts  as  public  notaries  ma^  do 
in  the  United  Kingdom  of  Great  Britain  and 
Ireland. 

As  to  stamp  duty  on  admimon  to  oeL^  and 
annual  certificate, — see  33  &  84  Tict  c.  97, 
Schedule.] 

Apprenticeship  and  articlea.]  —  A  party 
bound  apprentice  for  the  term  of  seven  yeva, 
who,  durin^^  the  whole  of  that  term,  acted  m 
a  bunker's  clerk  daily  till  five  o'clock  u  t^ 
evening,  and  after  that  hour  went  to  the 
notary  and  presented  bills  of  exchange,  and 
prepared  protests,  was  not  actually  employed 
by  the  public  notary  during  the  whole  penod 
of  seven  years,  within  41  Geo.  3.  c.  79,  s.  7, 
and  consequently  he  was  not  entitled  to  set 
as  a  notary;  and  the  court  refused  a  mands- 
mus'to  the  Scriveners^  Company  to  admit  mck 
a  party  to  the  freedom  of  the  compaoj,  b 
order  that  he  might  be  admitted  to  practioe 
as  a  notary.  Bex  v.  Serieenersl*  Compang,  Id 
B.  &a  511. 

Before  6  &  7  Vict.  c.  90,  s.  1,  which  entitles 
an  apprentice  to  a  notary,  after  the  regnUr 
term  of  service  under  41  Geo.  3,  c.  79,  to  be 
admitted  a  notary,  although  such  apprentice^ 
during  the  time,  is  also  articled  clerk  to  tbe 
same  master  as  an  attorney,  an  apprentice  to 
a  notary,  being  also  articled  clerk  to  tbes&nie 
master  as  an  attorney,  could  not  serve,  so  ts 
to  be  entitled  to  become  a  notary.  ScristMri 
Com-jxiny  v.  Beg.  (in  error),  3  G.  &  D.  272;  I 
Q.  B.  989;  12  L.  J.,  Q.  B.  493— Exeh. 
Cham. 

Appointment.] —The  Master  of  the  Ftol- 
ties,  in  exercising  the  discretion  given  to  him 
by  3  &  4  Will.  4,  c.  70.  s.  2,  in  the  appoint- 
mcnt  of  notar-ics  public,  will,  while  ptyiAg 
due  regard  to  vested  interests,  above  ftS 
things,  consaider  the  convenience  and  acoom- 
modution  of  tiie  mcrchnnts,  shipowners  and 
baukci*s  carrying  on  bushiess  in  the  town 
where  it  is  prt)poscd  to  appoint  additiooal 
notaries.  Increase  of  |x>puladon  alone,  ODles 
accompanied  by  an  increase  of  shij^piiig  mhI 
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mercaDtile  business,  is  no  sufficient  ground 
for  the  appointment  of  additional  notaries. 
Graham  V.  Smart^  9  Jur.,  K.  8.  887— Court 
of  Faculties. 

n.  Pbotbstb,    Gbbtifioatbs    akd    other 

NoTABiAL  Acts. 

1.  Oenerai  BeguisiUt,  and  Effect. 

Stamping.] — ^The  former  duties  on  protests 
and  other  notiirial  instruments  (see  24  <&  26 
Vict.  c.  01,  and  21  &  22  Vict.  c.  76),  were 
abolished  by  83  &  84  Vict.  c.  97 ;  by  which 
(seeScitedule),  the  following  duties  are  im- 
posed: 

On  the  protest  of  any  hiU  of  exchange  or  prom- 
iseory  note — 

Where  the  duty  on  the  bUl  or  note  does 
not  exceed  1<.,  the  same  duty  as  the  bill 
or  note. 
In  any  other  case,  Is, 
And  a  notarial  act  of  any  hind  whatever, 
Is. 
By  8.  116,  tJie  duty  upon  a  notarial  act,  and 
upon  the  protest  by  a  notary  public  of  a  bill  of 
achange  or  promissory  note,  may  be  denoted  by 
an  adlicnte  stamp,  which  is  to  be  canceled  by  the 
notary.] 

A  notorial  instrument  in  the  form  of  Sched- 
ule H,  given  by  21  <&  22  Vict.  c.  76,  s.  12,  is 
correctly  stumi)cd  with  n  one-shilling  stamp. 
Eglington  (Trustees)  v.  Inland  lievenue  Com- 
mimoners,  11  Jur.,  N.  S.  G70;  84  L.  J.,  Exch. 
225;  8  II.  &C.  871;  18  W.  R.  002;  12  L. 
T.,  N.  S.  707. 

Initialing  documents.] — A  notarial  deed  was 
written  on  several  pieces  of  paper: — Held, 
that  each  paper  did  not  require  the  initials  of 
the  notary.  Eamel  v.  Panel,  46  L.  J.,  P.  C. 
5;  2  L.  U.,  App.  Cas.  121;  35  L.  T.,  N.  8. 
741. 

fifiect  of  protests.] — A  notarial  protest  un- 
der seal  is  no  evidence  that  a  foreign  bill  of 
exchange  has  been  presented  for  payment  in 
England.  Chesmer  v.  Myes,  4  Camp.  122 — 
Ellen  borough. 

A  protest  is  of  itself  evidence  only  to  con- 
tradict the  captaiu^s  evidence,  and  not  to 
show  a  variance  between  it  and  the  condem- 
nation. Christian  v.  Coombe,  2  Esp.  490 — 
Kenyon. 

Proof  and  effect  of  certificates.] — The  court 
will  judicially  notice  the  seal  on  a  notarial 
certilicatc,  verifying  an  affidavit  sworn  before 
a  magistrate  abroad.  Cole  v.  Sherard^  11 
Exch!  482. 

Where  it  is  necessary  to  produce  a  notarial 
certificate,  a  court  of  equity  will  dispense 
with  an  affidavit  verifying  the  notary's  hand- 
writing. Hay  ward  v.  SUphens,  15  L.  T.,  N. 
8.  173;  36  L.  J.,  Chanc.  185. 

When  a  power  of  attorney  has  been  exe- 
cuted before  a  notary  public  in  a  British 
colony,  an  affidavit  verifying  the  notarial 
signature  is  not  necessary  under  15  &  10  Vict. 
c.  80,  s.  22.  Qoff,  In  re,  12  Jur.,  N.  B.  595; 
14  L.  T.,  N.  S.  727. 


In  an  action  brought  to  recoTer  a  piece  of 
land  in  Lower  Canada,  the  pleadings  chal- 
lenged a  strict  proof  of  the  title.  The  land 
had  been  devised  to  Mary,  the  wife  of 
*' James"  L.  The  plaintiff  claimed  the  land 
under  a  power  of  attorney  executed  by 
'*  Alexander '^  L.  and  Mary  his  wife;  and  on 
the  face  of  the  power  of  attorney  it  was 
stated  that  this  Alexander  L.  was  the  same 
person  who  in  the  will  was  called  James,  but 
no  other  evidence  of  their  identity  was  pro- 
duced. To  the  |)ower  of  attorney  there  were 
two  attesting  witnesses,  one  of  whom  was  a 
notary  public  of  Upper  Canada.  Neither  of 
these  witnesses  was  produced,  but  a  certi- 
ficate that  the  notary  public  bad  been  duly 
appointed  was  put  in: — Held,  that  the  plaint- 
iff had  failed  to  make  out  his  title;  first,  be- 
cause the  identity  was  not  made  out  between 
the  devisee  and  the  husband  of  the  devisee, 
and  the  persons  professing  to  execute  the 
power  of  attorney;  and,  secondly,  because 
the  notarial  certificate  was  not  sufficient  proof 
of  the  execution  of  the  power  of  attorney. 
Nye  V.  Macdonald,  23  L.  T.,  N.  8.  220;  18  W. 
R.  1075;  8L.  It.,  P.  C.  831. 

A  notary  public  of  Upper  Canada,  a  prov- 
ince regulated  by  English  law,  has  no  power 
to  certify  to  the  execution  of  a  deed,  so  as  to 
make  his  certificate  evidence,  without  more, 
that  the  deed  was  executed ;  and  the  circum- 
stance that  by  French  law  a  French  notary 
public  has  a  greater  power,  and  his  certificate 
a  greater  validity,  does  not  give  a  power 
to  the  act  of  the  English  notary  upon  English 
soil,  so  that  this  act  when  brought  into 
question  upon  French  soil,  should  nave  the 
effect  given  to  it  there  which  is  given  by  the 
law  of  France  to  the  act  of  a  French  notary 
public.     lb. 
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See  Their  Several  Titles. 

L  General  Principlbs. 

What  sufficient  to  affect.] — The  means  of 
knnwled^  by  which  a  party  is  to  be  affected 
with  iioucc  must  be  understood  to  be  means 
of  knowledge  which  arc  practically  within 
reach,  and  of  which  a  prudent  man  might 
have  been  exfiected  to  avail  himself.  Broad- 
lent  v.  Darlowy  7  Jur.,  N.  S.  479;  80  L.  J., 
Chanc.  609;  4  L.  T.,  N.  S.  193;  8  De  G.,  F. 
&  J.  570. 

A  declaration  stated,  that  the  defendant 
covenanted  that  he  woiilil  at  any  time  or  times 
appear  at  an  office  or  offices  for  the  insurance 
of  lives  within  London  or  the  bills  of  mor- 
tality and  answer  such  questions  as  might  be 
asked  respecting  his  age,  &c.,  in  order  to  en- 
able the  plaintiff  to  insure  his  life,  and  would 
not  afterwiirdt)  do,  or  i)crm]t  to  be  done,  any 
act  whereby  such  insunmcc  should  beavoi<led 
or  prejudiced ;  and  it  then  alleged  that  the  de- 
fendant, in  part  performance  of  his  covenant, 
did,  at  tite  phiiiitiff^s  request,  appear  at  the 
office  of  the  Uock  Life  In^unmce  Company, 
and  did  answer  certain  questions  asked  of 
him,  and  that  the  plaintiff  insured  the  de- 
fendant's life  with  that  company  by  a  |io1icy 
containing  a  proviso,  that  if  he  went  beyond 
the  limits  of  Europe,  the  policy  should  l»e  null 
and  void.  Breach,  that  the  defendant  went 
beyond  the  limits  of  Eumpe,  to  wit,  to  the 

Srovince  of  Canada,  in  North  America: — 
[eld,  that  the  declaration  was  bad  for  not 
averrir  cc  that  the  defendant  had  notice  that 
the  policy  was  effected.  Vyu  v.  Wakejidd^ 
6  M.  &  W.  442;  8  D.  P.  C.  877;  affirmed  in 
error,  7  M.  &  W.  120;  8  D.  P.  C.  OIL 

General  obligation  to  give  notice.]— When  a 
duty  to  bo  performed  at  uncerttun  intervals 
has  l)een  created  by  statute,  the  jierson  liable 
to  fulfUl  it  must  have  notice  of  the  necessity 
to  perform  it  l>cfore  he  can  l)e  held  rcsi^oiisible 
for  its  non-fulfillment  by  the  )x;rson  for  whose 
benefit  it  exists,  if  the  latter  is  aware  of  the 
circumstances  requiring  its  fulfillment,  and  is 
in  possession  of  the  thing  as  to  which  it  is  to 


be  discharged.  London  and  Savih  WaUn 
Railway  Company  t.  Flower^  45  L  J.,  C  P. 
Div.  64;  33  L.  T.,  K  8.687. 

The  18  &  19  Vict.  c.  120,  empowers  a  dis- 
trict board  to  alter  or  demolish  a  booK, 
where  the  builder  lias  n^lected  to  giie 
notice  of  his  intention  to  build  seven  din 
before  proceeding  to  lay  or  dig  the  fombb- 
tion : — ^Held,  that  this  does  not  cmfiower  tbea 
to  demolish  the  building,  without  first  girii^ 
the  party  guilty  of  the  omissson  an  oppor- 
tunity of* being  he:ird;  and  that  s.  211,  vbick 
gives  an  appeal  to  the  Metro[X)litan  Board  of 
Works,  does  not  prevent  the  baild<!r  « 
owner  of  the  premises  from  suin^  then  f«r 
so  doing.  Cooper  v.  WandeitarQ^  Beari^ 
WorU,  14  C.  B.,  N.  S.  180;  9  Jur.,  X.  8. 
1153;  8L.  T.,  N.  8.  278. 

Mandamus  to  a  vicar  to  restore  a  pariA 
clerk  to  his  ciffice.  The  return  was  that  tk 
clerk  had  on  several  occasions  miseoodscted 
himself  by  designedly  irreverent  and  ndieBr 
lous  behavior  in  the  performance  of  his  ditr, 
by  appearing  in  the  church  drank,  so  ss  is 
be  incapable  of  performing  it,  and  by  inde- 
cently disturbing  the  congregation  dGrii| 
the  administration  of  the  sacrameot,  ui 
that  these  acts  weredohe  in  the  view  and  pm- 
ence  of  the  vicar,  and  after  repeated  repn>o( 
whereupon  he  removed  him  from  his  ofe. 
Plea,  that  he  hud  not  been  summoned  to 
answer  for  his  conduct  before  his  remon};- 
Held,  that  the  Tt-tarn  was  bad  for  not  shov- 
ing such  summons.  Reg,  v.  SmM^  5  Q.  BL 
614;  D.  &  M.  504:  13  L.  J.,  Q.  B.  1G8L 

As  to  necessity  of  notice  or  demand  bcfoR 
action,  generally, — see  Action  akd  Sctt;  ia 
particular  f«rms  of  action  and  for  paiticnlv 
causes  of  action, — see  their  respective  titkk 


NoDoliott 


See  Debtob  and  Cbbditob. 


Nubnm  Pactttnt 

See  CONTBACT  OB  AOBBEMEIT. 


Nmeance. 


L  What  CoNSTiTUTEa,  "9515. 

1.  In  General,  0515. 

2.  Noxiaue  or  Offenn/ee  Trein^l 

Works;    Smohe^    Vapon^  JW* 

and  vibration^  <£&,  9518. 
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0«  Ifuiionees   Indictable  <U  Common 

Law^    See  Cbuonal  Law. 
6.  Offentes    against    Sanitary   Acts 
and     Similar     StatiUes,      See 
[  CBonNAL  Law. 

(  7.   Obitruction  of  Highways  and  other 

Ways,     See    Wat;    Cbiminal 
Law. 

8.  Obstruction  of  Ufavigation  of  Svcere 

or  Canals,    See  Kayioation. 

9.  Obstmetion^  Diversion  or  Pollution 

of  Bivers  and  other  Watercourses, 

See  Water  and  Watbbgoubsb. 

XL  Pahtibs  Liablb  fob  Cbjljltisq  ob  Con- 

TlNUINGy  0526. 

1.  To  Action,  9526. 

2.  To  Proceedings  for  Bematxd,    See 

This  Titlb,  IIL,  2. 
8.  To  Indictment     See   Cbhokal 

Law. 
4.  For  Negligent  Acts  or  Omissions, 

in  General.    See  Nboliobncb. 
TIT,  AsATBMBzrr  and  Rbbcoyal,  0582. 

1.  At  Common  Law,  0582. 

2.  Under    Nuisances   Hemoval  Acts 

and  Sanitary  Acts,  0588. 
lY.  Acnovs,  9548. 

1.  At  Common  Late,  9548. 

2.  Under  The  Judicature  Acts,  0544. 

1.  What  CoRSTrnrnui. 

1.  In  GeneraL 

fiztent  of  ii^Jnry.] — ^In  order  to  constitute  a 
nuisance,  there  must  be,  not  merely  a  nominal, 
but  such  a  sensible  and  real  damage  as  a  sen- 
sible person,  if  subjected  to  it,  would  find  in- 
jurious, regard  beinp^  had  to  the  situation 
and  mode  of  occupation  of  the  property  in- 
jured. Scott  ▼.  Firth,  10  L.  T.,  N.  S.  240;  4 
F.  &  F.  849— Blackburn. 

The  judge,  on  the  trial  of  an  indictment 

for  obstructing  the  navigation  of  the  Menai 

Straits  by  erecting  a  wall,  asked  the  jury 

wiiethcr  they  thought  the  erection  proved  a 

material  nuisance,  in  which  case  they  were  to 

find  a  verdict  of  guilty;  but  told  them  that  if 

they  thought  the  nuisance  was  so  slight,  rare, 

and  uncertain,  that  the  defendant  ought  not 

to  be  made  criminally  liable  for  it,  they  were 

to  acquit  him;  and  on  the  jury  saying  that 

they  considered  the  erection,  '^although  a 

nuisance,  was  not  sufficiently  so  as  to  render 

the  defendant  criminally  liable/'  he  directed 

an  acQuittal: — Held,  that  the  chaige  was  to 

be  unaerstood  as  meaning,  not  that  a  party 

may  legally  commit  a  small  nuisance,  but 

that  an  obstruction  might  be  so  insignificant 

as  not  to  constitute  a  nuisance,  and  that  the 

jury  must  be  understood  as  finding  that  the 

obstruction  in  question  was  so  insignificant, 

and  that  therefore  there  was  not  a  misdirec- 

tioa  warranting  a  new  trial.     Beg,  ▼.  BusseU, 

A  £1.  ft  BL  942;  18  Jur.  1022;  23  L.  J.,  M. 

C.  178. 

Indictment  for  a  nuisance  by  erecting  and 
cootiDuiDg  piles  and  planking  in  a  harbor, 
aod  thereby  obstructing  it  and  rendering  it 


insecure.  A  special  verdict  found,  that  by 
the  defendant's  works  the  harbor  was  in  some 
extreme  coses  rendered  less  secure: — Held, 
that  the  defendant  was  not  responsible  crim- 
inally for  consequeuces  so  slight,  uncertain 
and  rare,  and  that  a  verdict  of  nut  guilty 
must  bo  entered.  Bex  v.  TindtiU,  6  A.  <&  E. 
148;  1  N.  &  P.  710. 

The  amount  of  annoyance  which  will  induce 
a  court  of  equity  to  interfere  between  tiie 
owners  of  adjoining  buildings,  discusser  I  and 
defined,  and  the  nature  and  value  of  evidence 
in  such  cases  considered.  Gaunt  v.  Fynney, 
8  L.  R,  Ch.  8;  42  L.  J.,  Chanc.  122. 

When  a  trifling  trespass  or  an  interference 
with  an  ancient  right  has  been  submitted  to 
for  six  years,  the  court  will  not  exercise  its 
jurisdiction,  but  will  leave  the  plaiutiifs  to 
their  rights  at  law.    lb. 

Noise  caused  by  machinery  having  been 
acquiesced  in  for  more  than  five  years,  the 
court  refused  to  grant  an  injunction  on  the 
ground  of  increase,  evidenced  only  by  the 
sense  of  hearing,  it  being  proved  on  the  other 
side  that  no  new  machinery  or  change  in  the 
manner  of  working  had  been  introduced. 
lb. 

A  party  seeking  to  interfere  on  the  ground 
of  nuisance  with  a  work  carried  on  in  a  nor- 
mal manner  must,  in  order  to  sustain  his  suit, 
show  that  he  has  incurred  actual  and  substan- 
tial or  visible  damage.  The  primary  evidence 
of  such  damo^  should  be  that  of  ordinary 
witnesses.  Scientific  evidence  should  be  re- 
sorted to,  not  to  establish  the  fact  of  the 
damage,  but  only  to  explain  the  causes  of  it. 
Sahin  ▼.  North  Brancepeth  Coal  Company,  44 
L.  J.,  Chanc.  140;  0  L.  B.,  Ch.  705. 

ZhcMTOise  of  powers  conferred  by  statutes.] 
— When  statutory  powers  are  conferred  under 
circumstances  in  wiiich  they  may  be  exercised 
with  a  result  not  causing  any  nuisance,  and 
new  and  unforeseen  circumstances  arise  which 
render  the  exercise  of  them  impracticable 
without  causing  one,  the  persons  so  exercising 
them  are  liable  to  an  indictment.  Beg.  v. 
Bradford  Navigation  Company,  6  B.  &  8.  031 ; 
11  Jur.,  N.  S.  760;  84  L.  J.,  Q.  B.  101;  18 
W.  R.  892. 

PnbUo  and  private  Injury.] — ^Where  the 
legislature  declares  an  act  to  be  a  public  nui- 
sance, the  person  doing  the  act  is  indictable. 
Beg.  V.  Crashaw,  Bell  C.  C.  808;  80  L.  J.,  M. 
C.  68;  8  L.  T.,  N.  8.  510;  9  W.  R.  88. 

An  action  Will  lie  at  the  suit  of  a  private 
individual,  who  actually  sustains  an  injury  by 
reason  of  a  public  nuisance,  which  may  pos- 
sibly affect  the  public,  and  for  which  the 
person  committing  the  nuisance  would  be 
indictable.  Boss  v.  Groves,  5  M.  &  G.  618; 
6  Scott,  K.  R.  645;  1  D.  &  L.  61;  7  Jur. 
951;  12  L.  J.,  C.  P.  251. 

A  private  individual  cannot  justify  damag- 
ing the  property  of  another  on  the  ground 
that  it  is  a  nuisance  to  a  public  right,  unless 
it  does  him  a  special  or  particular  injury. 
IHmes  V.  Petley,  15  Q.  B.  276;  14  Jur.  1182; 
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10  L.  J.,  Q.  B.  449.     8.  P.,  CoLckatUr  (Mofor^ 
<&;.)  ▼.  Bfvoke,  7  Q.  B.  889. 

To  entitle  a  private  person  to  maintain  an 
Action  for  n  matter  which  amounts  to  a  public 
nuisance,  he  mast  show  that  he  has  sustained 
a  particular  damage  or  injury  other  than  and 
beyond  the  general  injury  to  the  public,  and 
that  such  damage  is  direct  and  substantial. 
Benjamin  ▼.  Storr,  9  L.  R.,  C.  P.  400;  48  L. 
J..  C.  P.  162;  23  W.  R.  631;  80  L.  T.,  N.  B. 
862. 

The  plaintiff  kept  a  coffee-house  in  a  nar- 
row street  near  Covent  Garden.  The  defend- 
ants carried  on  an  extensive  business  as  auc- 
tioneers in  the  same  neighborhood,  having  an 
outlet  at  the  rear  of  their  premises  next 
adjoining  the  plaintiff^s  house,  where  they 
were  constantly  loading  and  unloading  goods 
into  and  from  vans.  The  vans  intercepted 
the  light  from  the  coffee-shop  to  such  an 
extent,  that  he  was  obliged  to  burn  gas  nearly 
all  day,  and  access  to  the  shop  was  obstructed 
by  the  horses  standing  in  front  of  the  door, 
arid  the  ateneh  arising  from  their  frequent 
staleiog  there  rendered  the  plaintiff's  dwelling 
incommodious  and  uncomfortable: — Held, 
that  the  evidence  disclosed  such  a  direct  and 
substantial  private  and  particular  damage  to 
the  plaintiff  beyond  that  suffered  by  the  rest 
of  the  public,  as  to  entitle  him  to  maintain  an 
action.    lb. 

The  declaration  alleged  that,  in  consequence 
of  the  nuisance  complained  of,  the  plaintiff^s 
premises  had  been  rendered  *' unhealthy  and 
incommodious''  as  well  as  a  bouse  of  business 
as  also  as  a  dwelling- house  :• -Held,  that  evi- 
dence that  the  premises  were  rendered  uncom- 
fortable by  reason  of  the  offensive  smells 
arising  from  the  staleing  of  the  horses  which 
were  kept  constantly  standing  opposite  to 
them,  was  properly  admitted.     lb. 

As  to  what  private  injury  is  sufficient  to 
create  a  right  to  enter  and  abate  a  nuisance, — 
see  this  title,  IIL,  1. 

In  the  metropolis.] — [3  &  8  Vict  c.  47,  ss. 
54,  00,  prohibit  the  eommisHan  of  a  variety  of 
nuisanceg  by  pereone  in  any  thoroughfare  or 
public  place  within  the  Umite  of  the  Metropolitan 
Police  DietricL  under  a  penalty  of  forty  Ml- 
hnge. 

The  extent  ofeueh  dietriet  ii  defined  by  s.  2, 
to  be  fifteen  mUee  in  a  straight  line  from  Char- 
ing CrouJ] 

Under  Nuisances  Removal  Acts.] — [S.  S 
of  the  18  &  19  Vict.  c.  121,  which  eoneolidates 
and  amends  theNuieaneee  Removal  and  Dieeaeee 
Prevention  Acts,  1844  and  1840,  de/lnee  what 
ehall  be  deemed  nuitaneee  within  the  provinone 
ef  that  act.  It  is  ammded  by  23  A  24  Vict.  c. 
77;  26  &  27  Yiet.  c.  108;  and  29  &  80  Vict. 
o.  90.] 

For  instances  of  nuisances  held  to  be  within 
the  statutes  above  referred  to  and  similar  acts, 
—see  this  title,  III.,  2. 

As  to  obstruction  of  highways,  private 
ways,  &c., — see  Wat;  of  canal  and  river 
navigation,— see  Natigation;  of  rivers  and 


wstereourses,  —  see    Watsb  aid  Wisa- 

OOURBB. 

As   to  negligent   acts   and  oonsms 
similar  nature  to,  but  not  coostitatiag 
sauces, — see  Nboliqbncb. 


As  to  nuisances  indictable  si  oommoo 
or   under   various   statutes^—see  CBUnLax. 
Law. 

2.   Ifasious  or  Offemsine  Tredes  and  Fdris; 
Smoke,  Vaparsj  JToiee  and  FAratim,  ^ 


X>istiBCtioii  between  injury  to  ptopexty 
personal  discomfort.] — Tliere  is  a 
between  an  action  for  a  nuisance  in  respect  el 
an  act  producing  a  material  injury  to  pro^ 
erty  and  one  brought  in  respect  of  sa  a^ 
producing  personal  discomfort.  Aito  tks 
latter,  a  person  must,  in  the  interest  oi  tim 
public  generally,  submit  to  the  discomfon  of 
the  circumstances  of  the  place,  and  tJietxsdei 
carried  on  arouud.  As  to  tlie  former,  ths 
same  rule  would  not  apply.  SL  Bdeiis 
Smelting  Oompany  v.  Tipjnng^  11  H.  L.  Cm. 
642;  85  L.  J.,  Q.  R  06;  11  Jur.,  K.  S.  7«S; 
18  W.  R.  1088;  12  L.  T.,  N.  8.  776;  affira- 
ing  judgments  of  Queen's  Bench  snd  Ex- 
chequer Chamber,  4  B.  &  8.  608. 

Bxiok-maldng.] — Brick -making  is  not  nec- 
essarily such  a  noxious  or  an  offensive  hwd- 
ness,  trade,  or  manufacture  as  is  contemplated 
by  the  PubMc  Health  Act  (11  ft  13  Vict  e: 
68,  s.  64).  Wanetead  Local  Board  ^  EesiA 
V.  HUl,  18  C.  B.,  N.  8.  479;  9  Jur.,  N.  8. 
972;  82  L.  J.,  M.  C.  185. 

But  burning  bricks  on  a  man*8  own  groinid, 
so  as  to  be  offensive  to  a  neighbor,  is  a  am- 
sance,  and  witl  be  restrained  by  in junctioa  by 
a  court  of  equity.  Walter  v.  Sdfe,  4  Be  G. 
&  8.  815;  15  Jur.  416;  90  L.  J.,  ChsDC. 
483. 

A.  contracted  to  supply  bricks  for  the  erec- 
tion of  the  fortifications  at  Portadown  Hi]], 
and  he  obtained  a  lease  of  lanJ,  contdoiBg 
brick  clay,  upon  which  he  erected  brick  kilm 
within  840  yards  of  a  mansion,  and  close  to 
the  boundary  of  the  property  of  the  owoer, 
and  he  proceeded  with  the  burning  of  bricks, 
which  was  an  annoyance  to  her,  and  it  de- 
stroyed her  property.  The  court  gninted  so  in- 
junction to  restrain  the  nuisance,  and  directed 
that  he  should  not  bum  any  bricks  witliia  s 
distance  of  658  yards  from  the  house.  Beerd- 
more  v.  Tredtseu,  8  Giff.  688;  9  Jar.,  N.  & 
272;  81  L.  J.,  Chanc.  892. 

Bmission  of  smoke  from  chimneys,  fx- 
naceS|  steam  Tassels,  Ac] — [1  &  2  Geo.  4,  c. 
41,  first  provided  for  the  abatement  ofnuisanm 
arismg  from  smohe^  and  from  steameagiMet, 
and  16  d  17  Vict,  c,  128,  those  from  furuoM 
in  the  metropolis^  and  from  siteamboats  oboes 
London  Bridge, 

By  19  <&  20  Vict,  c  107,  a.  1,  fiimami;^ 
glass  works  and  pottery  works  existing  ieiihi» 
the  metropolis^  and  all  steum  vessels  plying  to 
and  fro  between  LondonBridgeand  any^aee  0S 
the  river  Thames  to  the  westward  of  the  2fm 
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Lights  tihall  he  subject  to  the  provinone  of  the  IG 
AM  Vict,  c.  128,  relating  to  steam  veaeeUaboDe 
London  Bridge, 

By  s.  2,  etery  furnace  employed  in  anyputlU 
batlis  and  waehho^tees  in  the  metropolis^  although 
the  same  shall  not  be  used  for  tne  purposes  of 
trade  or  manufacture^  are  includedin  and  made 
liable  to  all  the  provisions  of  thelQ  db  17  VicL 
c.  128. 

By  8.  8,  no  proceeding  shaU  be  taken  under 
10  d  17  Viet.  c.  128,  against  other  nuisances 
besides  smoke,  unless  it  sJiall  at  any  time  appear 
to  the  secretary  of  state  tJiat  the  local  authorities 
fail  to  proceed  actively  and  impartially  in  no- 
ticing and  suppressing  such  nuisances,  ] 

A.,  the  owner  of  a  house,  with  a  fire-place 
and  a  chimney,  demised  it  to  a  tenant  from 
week  to  week.  The  tenant  lighted  fires,  and 
from  the  position  of  the  chimney,  the  emission 
of  the  smoke  was  a  nuisance  to  B.,the  occupier 
of  the  adjoining  house.  More  than  one  week 
elapsed  during  which  this  nuisance  continued, 
ana  A.  did  not  determine  the  tenancy.  B. 
brou<;ht  an  action  against  A.  for  causing  and 
continuing  this  nuisance,  to  which  A.  pleaded 
not  j^uiltyand  not  possessed : — Held,  that,  on 
botli  issues,  A.  was  entitled  to  the  verdict. 
£ieh  V.  BasUrJUld.  4  C.  B.  783;  11  Jur.  000; 

10  L.  J.,  C.  P.  270;  2  C.  &  K.  257.  But  see 
Harris  v.  James,  85  L.  T.,  N.  S.  240,  241. 

The  entering  of  smoke  discharged  from  the 
defendant's  chimneys  into  the  pliiin tiff's 
house  amounted,  in  contemplation  of  law,  to 
a  numnce;  but  the  fact  of  all  buildings 
erected  in  tJic  locality  on  which  the  defena- 
ant's  were,  being  declared  common  nuisances 
by  statute,  was  not,  per  se,  sufficient  to  en- 
title the  plnintill  to  a  verdict  in  an  action  in 
which  the  nuisance  complained  of  arose  from 
the  smoke.     lb. 

Making  fires  and  causing  smoke  to  issue 
f«'om  a  chimney,  the  erection  of  the  chimney 
itself  not  being  a  nuisance,  but  only  the  use 
made  of  it,  is  not  a  ground  for  an  action  by  a 
reversioner  of  adjoining  premises,  although 
his  tentints  have  given  notice  to  quit  in  con- 
sequence, and  the  premises  would  sell  for 
less  if  the  nuisance  was  continued.  Simpson 
V,  Samtge,  1  C.  B.,  N.  S.  847;  8  Jur.,  N.  S. 
101;20L.  jT.,  C.  P.  60. 

A  steam  vessel  not  carrying  passengers,  but 
employed  in  towing  ships  for  hire  to  and 
from  the  various  docks  on  the  Thames,  for 
the  most  part  between  London- bridge  and 
the  Nore  Light,  but  occasionally  going  east- 
ward of  the  Noro  Light  as  far  as  the  Downs, 
18  within  10  &  20  \lct,  c.  107,  8.  1,  when 
towing  a  ship  from  Limehouse  to  Blackwall. 
WalUr  V.  Bvans,  0  Jur.,  N.  S.  71;  29  L.  J., 
M.  C.  22;  2  El.  &  £1.  850. 

The  Towns  Improvement  Clauses  Act,  10  & 

11  Vict.  c.  84,  8.  108,  imposes  a  penalty  of 
AOl,  upon  any  one  so  negligently  using  a  ftir- 
nace  as  not  to  consume  the  smoke.  The 
Birmingham  Improvement  Act,  1851,  incor- 
porated this  section,  with  a  proviso  that  the 
m:t«ristrate  may  remit  tiie  penalty  if  he  is  of 
opinion  tliat  the  person  summoned  has  con- 
sumed the  smoke  as  far  as  possible : — Held, 


that  the  words  '*  as  far  as  possible  ^  are  not 
to  be  understood  absolutely,  but  are  to  be 
construed  as  far  as  possible  consistently  with 
the  carrying  on  of  the  ordinary  trade  for 
which  the  furnace  is  used.  Cooper  v.  Wooley, 
15  W.  R.  460;  15  L.  T.,  N.  8.  639;  80  L.  J,, 
M.  C.  27;2L.  R.,  Exch.  88. 

—  from  railway  enginM.] — [By  8  &  9 
Vict.  c.  20,  8.  114,  every  locomotive  steam- 
engine  to  be  used  on  the  railway  shall,  if  it  use 
coal  or  other  similar  fuel,  emitting  smoke,  be 
constructed  on  the  principle  of  consuming  and 
so  as  to  consume  its  own  smoke,  and  \f  any 
engine  be  not  so  constmcted  the  company  or 
party  using  sudi  engine  shall  forfeit  6Z.  for 
every  day  during  whidi  such  engine  shall  be 
used  on  the  railway, . 

By  81  &  82  Vict.  c.  110,  s.  10,  where  proceed- 
ings  are  taken  against  a  company  using  a  loco- 
motive steatn-engine  on  a  railway  on  account  of 
the  sankc  not  consuming  its  own  smoke,  then  if 
it  appears  to  the  justices  before  wliom  the  com- 
plaint is  beard  that  the  engine  is  constructed 
on  the  principle  of  consuming  its  own  smoke, 
but  that  it  failed  to  consume  its  own  smoke^  as 
far  as  practicable,  at  the  time  eJiarged  in  the 
complaint,  through  the  default  of  the  company, 
or  of  any  servant  in  the  employment  of  the  com- 
pany^ such  company  shall  be  deemed  guilty  of 
an  offense  under  Hie  ItaUways  Clauses  Act, 
1845,  s.  114.] 

Under  8  &  9  Vict.  c.  20,  8.  114,  justices 
convicted  a  company,  on  the  ground  that  one 
of  their  engines  did  not  in  fact  consume  its 
own  smoke.  The  court  remitted  the  case  t» 
the  justices,  with  thdr  opinion,  that  if  the 
engine  was  constructed  on  the  principle  re- 
quired by  the  act,  and  the  not  consuming  its 
own  smoke  was  occasioned  by  the  negligence 
of  the  servants  of  the  company,  the  company 
was  not  liable.  Manchester,  Sheffield  and 
Lincolnshire  Railway  Company  v.  Wood,  0 
Jur.,  N.  S.  70;  29  L.  X,  M.  C.  20;  2  El.  & 
£1.  844. 

The  plaintiff,  the  owner  and  occupier  of  a 
mansion  house  and  grounds  adjoining  a  rail- 
way and  sidings  on  which  was  a  shed  used  for 
cleaning  the  engines,  complained  of  the  smoke 
and  noxious  vapor  from  a  large  number  of 
engines  stabled  at  the  sidings  and  shed,  aris- 
ing during  the  process  of  lighting  the  engine 
fires.  As  the  nuisance  complained  of  was  not 
abated,  the  plaintiff  brought  an  action  for  an 
injunction  to  restrain  the  railway  company 
from  causing  or  permitting  smoke  or  vapor 
to  issue  from  their  shed  and  premises  so  as  to 
occasion  a  nuisance  to  the  plaintiff.  The 
company  contended  that  the  statute  author- 
ized them  to  commit  even  a  nuisance,  pro- 
vided they  worked  their  line  properly,  and 
used  due  precautions,  and  that  the  use  of  the 
shed  and  sidings  for  cleaning  their  engines 
and  relighting  the  fires  was  a  necessary  and 
legitimate  one,  and  incidental  to  the  reason- 
able  enjoyment  of  their  statutory  powers,  and 
that  the  plaintiff  had  no  rights  as  against 
them: — Held,  that  the  statute  had  not  de- 
prived the  plaintiff  of  his  ordinary  rights,  and 
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did  not  authorize  the  nuisance  complained  of; 
that  the  emission  of  smoke  and  noxious  vapor 
during  the  oprrations  of  cleaning  the  engines 
and  relighting  the  engine  firea  was  not  a 
neressnry  evil  incident  to  the  proper  working 
of  the  line,  or  a  reasonable  user  of  the  Una 
for  the  purposes  of  the  railway  within  the 
scope  and  meaning  of  the  Railways  Clauses 
Act,  1845,  and  that  the  plaintiff  was  entitled 
to  the  relief  cliiimcd,  with  costs.  Smith  v. 
Midland  Railway  Company  and  Laneatkire  and 
Yorkshire  Railway  Company^  87  L.  T.,  N.  S. 
8d4;  d5  W.  R.  861— V.  C.  B. 

Noise,  vibration,  Ac] — A  circus,  the  per- 
formances in  which  were  to  be  carried  on  for 
eight  weeks,  was  erected  near  a  dwelling- 
house,  aud  the  performances,  which  took 
place  every  evening,  lasted  from  about  half- 
post  seven  till  half -past  ten.  It  was  proved 
that  the  noise  of  the  music  and  shouting  in 
the  circus  could  bo  distinctly  heard  all  over 
the  plaintiffs  house,  and  was  so  loud  that  it 
could  be  heard  above  the  conversation  in  the 
dining-room  though  the  windows  and  shutters 
were  closed,  and  several  persons  were  talking 
in  the  room: — Held,  that  this  was  such  a 
nuisance  as  a  court  of  equity  would  restrain 
by  injunction.  Indihald  v.  RobiTUOJi^  4  L.  R., 
Ch.  888;  17  W.  R.  459;  20  L.  T.,  K  S.  259. 

The  plaintiffs,  a  firm  of  solicitors,  were  the 
owQcrs  and  occupiers  of  offices  adjoining  the 
defendants^  steam  printing  works,  which  had 
been  working  from  1848  to  May,  1875,  with- 
out any  complaint  by  the  plaintiffs  of  nui- 
sance occasioned  by  the  noise  and  vibration 
•f  the  machinery,  though  a  slight  noise  and 
vibration  could  at  times  be  heard  and  felt. 
In  May,  1875,  the  defendants  made  altera- 
tions in  their  machinery,  which,  the  plaint- 
iffs contended,  increased  the  noise  and  vibra- 
tion, and  they  accordingly  commenced  an 
action  for  an  injunction  to  restrain  the  de- 
fendants from  working  their  machinery  so  as 
to  occasion  a  nuisance  to  the  plaintiffs: — 
Held,  that  they  were  entitled  to  an  injunc- 
tion restraining  the  defendants  from  working 
their  mncluncry  so  as  to  occasion  a  nnisance 
or  an  injury  by  vibration  to  any  greater 
degree  than  had  previously  been  occasioned 
up  to  May,  1875.  Heather  t.  Pardarij  87  L. 
T.,  N.  B.  893— V.  0.  B. 

Semble,  that  the  fact  tliat  noise  and  vibra- 
tion from  machinery  have  never  been  com- 
plained of  for  more  than  twenty  years,  does 
not  deprive  a  neighbor  of  his  right  to  prevent 
any  increased  noise,  even  though  such  in- 
crease is  slight.    lb. 

When  Justified  by  nature  of  business,  char- 
acter of  locality,  user,  prescription,  Ac.  J — 
Carrying  on  a  lawful  trade  in  the  ordinary 
and  obvious  manner  is  not  necessarily  carry- 
ing it  on  in  a  proper  manner.  Stockport 
Watertoorki  Company  v.  Potter^  7  H.  &  N. 
160;  7  Jur.,  N.  8.  880;  81  L.  J.,  Exch.  9. 

A  defendant  erected  a  rolling-mill  with 
steam  hammers  near  some  houses  of  the 
plaintiff,  the  vibration  aud  noise  of  which  in- 
jured the  building  and  caused  the  tenants  to 


quit.  To  an  action  for  the  nnisance  flMnekf 
occasioned,  he  pleaded  that  the  grierasea 
complained  of  were  caused  by  the  reasooiili 
and  proper  exercise  of  a  trade  rcasooablTai 
properly  carried  on:— Hehl,  not  to  be  i 
reasonable  and  proper  exercise  of  a  tait 
Scott  y.  Firth,  10  L.  T.,  X.  S.  240;  4F.4F. 
849— Blackburn. 

A  declaration  stated  that  the  pla:ntiff  va 
possessed  of  a  term  of  years  in  a  messoa^ 
and  that  he  was  disturbed  in  its  enyrweA 
by  a  nuisance.  The  defendants  pleaded  ths 
they  were  possessed  of  their  workshops  lad 
Qumufactory  (the  nuisance  comploiiKd  cQ 
for  ten  years  before  the  plaintiff  became  pa> 
sessed  of  his  term.  The  plaintiff  replied  dus 
the  term,  of  which  he  held  tbe  rcsldae,  ss 
created  four  years  before  they  were  posRsad 
of  their  workshops  and  manufactory:— fldi, 
that  the  plea  was  bad ;  the  defendants  AM 
have  alleged  a  user  for  twenty  yeats.  & 
liotson  V.  Feetham,  2  Scott,  174 ;  2  ffing.  S. 
C.  134;  1  Hodges,  259. 

In  an  action  for  a  nuisance  in  carTyingfli 
the  business  of  a  tallow-chandler,  in  a  ikI' 
suagc  adjoining  the  messuage  of  the  plsinti^ 
it  is  no  plea  that  the  defendant  was  ptssesnd 
of  his  messuage,  and  the  business  was  csr- 
ricd  on  there  three  years  before  the  plaintil 
became  possessed  of  and  occupied  the  id- 
joining  messuage.  Bliss  v.  IlaUj  4  ^ag.  X 
C.  183;  6  Scott,  500;  6  D.  P.  C.  442;  lAn. 
19;  2  Jur.  110. 

To    a   declaration    for   causing  oSessn 
stenches  to  come  over  the  plaintifTs  Uad,  i 
plea  that  the  defendant  occupied  premises td- 
joining  those  of  the  plaintin,  and  for  tveatj 
years  next  before  the  commencemeot  of  tk 
suit  enjoyed  of   right,   and   without  into"- 
ruption,  the  benefit  of  usingamixen  on  his 
own  premises,  near  to  premises  of  tbe  pluol- 
iff,  that  thereby  stenches  necessarily  box, 
is  a  bad  nica,  as  he  does  not  state  tbat  tbe 
stenches  had  for  twenty  years  passed  oTcrthe 
plaintiff's  hind .     Fli{f7it  v.  Thomas,  2  P.  *  A 
531 ;  10  A.  &  E.  590;  7  D.  P.  C.  741;  8  Jni. 
822. 

A  nuisance  cannot  be  justified  by  the  exi^ 
ence  of  other  nuisances  of  a  amilar  dune* 
ter,  if  it  can  be  shown  that  the  inconvenieofe 
is  increased  by  the  nuisance  complained  ot 
Crossley  v.  Lightowler,  80  L.  J.,  Chanc.584; 
2  L.  R.,  Chanc,  478. 

Where  a  man,  by  an  act  on  his  own  land, 
such  as  burning  bricks,  causes  so  much  an- 
noyance to  another  in  the  enjoyment  o(  i 
neighboring  tenement,  as  to  amount  prinft 
facie  to  a  cause  of  action,  it  is  no  answer  tbit 
the  act  was  done  in  a  proper  and  convcni^ 
spot,  and  was  a  reasonable  use  of  tbe  luw- 
Bamford  v.  Tumley,  81  L.  X,  Q.  R  296;  $ 
B.  &  S.  62;  9  Jur.,  N.  B.  377  (orerniliBg 
BbUv,  Barlow,  4  C.  B.,  N.  S.  834;  27 Lit 
0.  P.  207:  4  Jur.,  N.  8. 1019)— Exch.  dwan 
S,  a,  at  ITisi  Prius,  2  P.  &  F.  231.  8.  P., 
Caufy  V.  LedMtter,  13  C.  B.,  N.  8.  470;  33L 
J.,  0.  P.  104;  10  W.  R.  808;  G  L.  T.,  V^S, 
721.  _^ 

The  fitness  of  the  locality  does  not  prcTW 
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t  c^arryio^  on  of  an  offensive,  though  law- 
trade,  from  being  on  actionable  nuisance; 
fe  mrhenever,  taking  nil  the  circumstances 
uo  consideration,  including  the  nature  and 
t>ent  of  the  plaintitf^s  enjoyment  before  the 
ts  complained  of,  the  annoyance  is  suffici- 
tly  ^reat  to  amount  to  a  nuisance,  an  action 
ill  He,  whatever  the  locality  may  be.  76. 
'When  no  right  by  prescription  exists  to 
urry  on  a  particular  trade,  the  fact  that  the 
►oality  where  it  is  carried  on  is  a  locality 
Bncrally  employed  for  the  purpose  of  that 
ad  similar  trades,  will  not  exempt  the  person 
arrying  it  on  from  liability  to  an  action  for 
.Qtma^cs  in  respect  of  injury  created  by  ft  to 
property  in  the  neighborhood.  St,  JIele)i*8 
Smelting  Company  v.  Tipping^  11  II.  t.  Cas. 
^43;  11  Jur.,  N.  8.  785;  35  L.  J.,  Q.  B.  60; 
12  L..  T.,  N.  8.  T70;  13  W.  li.  1083;  affirm- 
ng  S.  C,y  4  B.  &  8.  608. 

A  plnce  where  the  works  of  one  person  are 
carried  on,  which  occasion  an  actionable  in- 
{ury  to  the  property  of  another,  is  not  within 
tbo  meaning  of  the  law  a  convenient  place. 

A.    bought  an  estate  in  a  neighborhood 
"where  many  manufacturing  works  were  car- 
ried   on.     Among    others,    there    were    the 
works  of   a  copper  smelting  company.     It 
was  not  proved  whether  these  works  were  in 
actual  operation  when  the  estate  was  bought. 
The  vapors  from  these  works  when  they  were 
in  operation  were  proved  to  bo  injurious  to 
the  trees  on  the  estate.     At  the  trial  the 
judge  told  the  jury  that  (unless  by  a  prescrip- 
tive right)  cveiy  man  must  so  u»c  iiis  own 
property  as  not  to  injure  that  of  his  neighbor, 
but  that  the  law  did  not  regard  trifling  in- 
conveniences; everything  must  be  looked  at 
from  a  reasonable  point  of  view,  and  there- 
fore, in  the  case  of  an  alleged  injury  to  prop- 
erty, as  from  noxious  vapors  from  a  manufac- 
tory, the  injury,  to  be  actionable,  must  be 
such  as  visibly  to  diminish  the  value  of  the 
property;  tliat  locality  and  all  other  circum- 
stances must  be  taken  into  consideration ;  and 
that  in  counties  where  great  works  have  been 
and  were  carried  on,  ))arties  must  not  stand 
on  extreme  rights: — Held,  that  the  direction 
was  right.    I  b. 

An  occupier  of  a  house  in  a  street  in  Lon- 
don had,  many  years  ago,  converted  the 
ground  floor  into  a  stable.  In  1871,  a  new 
occupier  altered  the  stable  so  that  the  noise  of 
the  horses  was  an  annoyance  to  the  next-door 
neighbor,  and  prevented  him  from  letting  his 
house  as  lodgings: — Held,  that  the  fact  of 
horses  having  been  previously  kept  in  the 
Ktiiblc,  but  so  as  not  to  be  an  annoyance,  did 
not  deprive  the  neighbor  of  his  right  to  have 
the  nuisimce  restrained.  Ball  v.  i&y,  8  L.  R., 
Ch.  407;  28  L.  T.,  N.  8.  846. 

Anuoyanco  caused  by  the  unusual  use  of  a 
bouse  may  bo  a  nuisance  where  like  annoy- 
ftucc  from  the  ordinary  use  of  it  would  not 
Uo.    Ik 

As  to  covenants  and  stipulations  against 
noxious  and  offensive  trades,  4&c., — sec  Cov- 
bhakt;  Contract  ob  Agsermei^t. 

Vol.  VL-4.5 


3.  Spring  Guns,  Trapt^  Fire  Anns  and  Firs 

Works, 

8Ututft.]-.[By  24  A  25  Vict.  c.  100,  s.  81, 
whosoeiMr  skall  set  or  plaoe^  or  oauite  tobe  »etor 
placed^  nnp  spring  gun,  wan  trap,  or  other  en- 
gine calculated  to  d^troy  human  l\fe  or  inflict 
grievous  bodily  harm,  with  th^  intent  that  the 
same  or  wher^  the  same  may  destroy  or  infliet 
grieeous  bodily  harm  upon  a  trespasser  or  other 
person  coming  in  contact  therewith^  shall  be 
g^tUty  of  a  misdemeanor^  and^  being  cotivicted 
tiisreof  shaU  be  liaide,  at  tJie  discretion  of  the 
courts  to  be  kept  in  penal  servitude  fur  the  term 
of  five  years  (27  &  28  Vict.  c.  47),  or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years, 
witli  or  without  hard  labor  ; 

And  whosoever  shaU  knowingly  and  willfully 
permit  any  such  spring  gun^  man  trap,  or  otlier 
engine,  which  may  have  been  set  or  placed  in  any 
place  then  being  in,  or  afterwards  coining  into^ 
his  possession  or  occupation,  by  some  ot/ier  per- 
son, to  continue  so  set  or  placed,  shall  be  deemed 
to  have  set  and  placed  such  gun,  trap,  or  en- 
gine with  such  intent  as  aforesaid : 

Provided  that  nothing  in  this  section  contained 
shall  extend  to  make  it  illegal  to  set  or  place  any 
gin  or  trap,  such  as  may  have  been  or  may  be 
usually  set  or  placed  with  the  intent  of  destroy- 
ing vermin : 

Provided  also,  that  nothing  in  this  section 
shall  be  deemed  to  make  it  unlawful  P*  set  or 
place,  or  cause  to  be  set  or  phced^  or  to  be 
continued  set  or  placed,  from  sunsel  to  sun- 
rise, any  spring  gun,  man  trap,  or  other  en- 
gifie  which  shall  be  set  cr  placed,  or  causeil  or 
continued  to  be  set  or  placed,  in  a  dtcdling- 
house  for  the  protection  ther&f,  (Former  pro- 
vision, 7  &  8  Geo.  4,  c.  18,  ss.  1,  2,  3,  4. )] 

When  action  is  maintainable  for  r^sultl^i^- 
ix^nry.] —Before  this  statute  a  trespasser, 
having  knowledge  that  there  were  spring- 
guns  in  a  wood,  although  he  might  be  igno- 
rant of  the  particular  spots  where  they  were 
placed,  could  not  maintain  an  action  for  an 
injury  received  in  consequence  of  his  acci- 
dentally treading  on  a  latent  wire  communi- 
cating with  a  gun,  and  thereby  letting  it  off. 
Ilott  v.  Wtikes,  8  B.  &  A.  804. 

Where  a  defendant,  for  the  protection  of 
his  pro|>erty,  some  of  which  had  been  stolen, 
set  a  spring  gun,  wfthout  notice,  in  a  garden 
completely  walled  round,  and  at  a  distance 
from  his  house,  and  the  plaintiff,  who  had 
climbed  over  the  wall  in  pursuit  of  a  strayed 
fowl,  was  shot: — Held,  that  an  action  was 
maintainable,  and  the  defendant  was  liable  in 
damages.  Bird  v.  Holbrook,  4  Bing.  628;  1 
M.  &  P.  007,  8.  P.,  Jay  v.  Whitn^ld,  3  B. 
&  A.  808,  c. ;  4  Bing.  644,  c. 

The  plaintiff  entered  the  defendant's  garden 
at  night  and  without  his  permission  to  search 
for  a  stray  fowl,  and,  while  looking  closely 
into  some  bushes,  he  came  in  contact  with  a 
wire  which  caused  something  to  explode  with 
aloud  noise,  knocking  him  down,  and  slightly 
injuring  his  face  and  eyes: — Held,  that  the 
defendant  wns  not  liable  for  this  injury  at 
common  law,  nor,  in  the  absence  of  evidence 
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that  it  wnn  caused  by  a  snriDg-ffan  or  other 
engine  calculated  to  inflict  gncTOUs  bodily 
hnrm,  under  7  &  8  Geo.  4,  c.  18,  8.  1. 
Wootton  V.  DawkiHS,  2  C.  B.,  K.  &  419. 

The  law  requires  of  persons  baTinff  in  their 
custody  instruments  of  danger,  that  they 
should  keep  them  with  the  utmost  care; 
therefore,  where  a  defendant,  being  possessed 
of  a  loaded  gun,  sent  a  young  girl  to  fetch  it, 
with  directions  to  take  the  priming  out, 
which  was  accordingly  done,  and  damage  ac« 
cnied  to  the  plaintin^s  son  in  consequence  of 
the  girths  presenting  the  gun  at  him,  and  draw* 
ing  the  trigger,  when  the  gun  went  off: — 
Held,  that  the  defendant  was  liable  to  diun- 
ages  in  an  action  upon  the  case.  I>ixan  t. 
Bell,  5  M.  &  8.  198;  1  Stark.  S87. 

To  a  declaration  alleging  that  the  defend- 
ant, with  intent  to  frighten  away  grouse 
from  the  plaintiff's  land,  fixed  and  exploded 
rockets  and  fire-works  so  as  to  be  a  nuisance, 
a  plea  that  he  committed  the  grievance  in 
order  to  prevent  the  plaintiff  from  shooting 
and  killing  grouse  which  had  been  enticed  by 
the  plaintiff  from  land  of  the  defendant,  and 
also  in  order  to  prevent  the  plaintiff  from  en- 
ticing other  grouse  which  misht  be  enticed 
by  him  from  the  defendant's  hind,  is  no  an- 
swer to  the  action.  Ihbatmm  t.  P^o^,  84  L.  J., 
Exch.  118;  8  H.  &  C.  644. 

If  a  man  places  dangerous  traps  baited 
with  ficsh  in  his  own  ground,  so  near  to  a 
highway,  or  to  the  premises  of  another,  that 
dogs  j>a88ing  along  the  highway,  or  kept  in 
bis  neighbor's  premises,  must  probably  be  at- 
tracted by  their  instinct  into  the  trap,  and  in 
consequence  of  such  act  his  neighbor's  dogs 
are  so  attracted  and  thereby  injured,  an  ac- 
tion on  the  case  lies.  Townmnd  v.  Waihen,  9 
East,  277. 

Quffirc,  whether  a  person  is  authorized  in 
fixing  dog-spears  in  his  woods,  or  whether  he 
is  answerable  in  an  action  for  an  injury  done 
toadogf  Deane  v.  Clayton^  2  Marsh.  577;  1 
Moore,  208;  7Tatint.  489.  And  see  Sean  v. 
Lyon,  2  Stark.  817. 

A  declaration  alleged,  that  the  defendant 
wrongfully  and  unlawfully  set  and  concealed 
a  dog-spear,  being  an  engine  calculated  to  do 
grievous  bodily  harm  as  well  to  the  subjects 
of  the  Queen  as  to  their  dogs  happening  to  run 
upon  the  same,  among  the  bushes,  near  a  public 
footway  running  through  a  close  of  the  de- 
fendant's, by  means  whereof  a  dog  of  the 
plaintiff's,  with  which  ho  was  going  on  foot 
along  the  footway,  and  which,  by  reason  of  a 
rabbit  having  crossed  the  footway  in  his 
view,  had,  against  the  will  of  and  unavoidably 
by  the  plaintiff,  began  to  pursue,  and  was  in 
pursuit  of  tlie  rabbit,  ran  upon  the  dog-spear 
and  was  wounded.  A  plea,  that  the  defend- 
ant set  and  concealed  the  engine  for  the  pur- 
pose of  preserving  his  game,  and  of  disabling 
and  killing  dogs  that  might  come  upon  his 
close,  lest  they  should  pursue  and  destroy 
the  game,  whereof  the  plaintiff  had  notice,  is 
a  good  answer,  even  without  the  allegation  of 
notice.  Jordin  v.  Grump,  8  M.  &  W.  782 ;  5 
Jnr.  1118. 


IL  Pastibs  Liable  for  CBSATise  oa  Ds- 

TiAUDkO. 

1.  ToAeUaiu 

PntiM  to  employmeBft  or  oUasr  ooBtnct,] 
— ^If  A.  employs  another  to  do  a  lawfol  vt. 
and  he,  in  doing  it,  conunita  a  pnbiic  bb> 
sance,  A.  is  not  responsible.  /Vadbty  v.  Bm- 
land,  18  0.  B.  182;  17  Jur.  764;  23  L.  J..a 
P.  81.  8.  P.,  BUie  V.  Skefield  Gtu  Cammeri 
Company,  2  El.  A;  BL  767. 

Aliter,  if  tlie  act  to  be  done  neeciiBi 
involves  the  commission  of  a  public  aoisBHe. 
Ik 

The  plaintiff  complained  that  thedeM- 
ant  £.,  the  commanding  oflSccr  st  tb 
Curragh  camp,  caused  to  be  placed  oa  » 
piece  or  parcel  of  ground  next  tlie  plaiotiff 
premises  certain  filthy  ordure  or  excRac^ 
from  which  foul  an  1  pestilential  vapors  nd 
exhalations  arose,  which  rendered  the  basa 
and  premises  of  the  plaintiff  unfit  for  haiiB 
habitation;  the  defendant  denied  doin^tle 
acts  complained  of.  On  the  trial,  ic  i^ 
peared  that  the  other  defendant,  B.,  a  ex- 
tractor, had  contracted  with  the  comptni&r 
(who  had  the  power  of  employing  sad  ol 
dismissing  him)  to  deodorize  the  filth,  indto 
remove  it  from  the  camp  when  required  bjR 
so  to  do;  and  it  furtlier  appeared  tbatE.  lad 
not  ordered  the  commission  of  tbo  nuisnce. 

B.  removed,  but  did  not  deodorize  ttt  fiti 
The  jury  found  for  the  plaintiff,  damages  102.: 
— Held,  that,  inasmuch  as  £.  bad  a^ 
ordered  the  commission  of  the  nuisance,  sid 
inasmuch  also  as  he  had  neither  cootncted 
with,  nor  had  the  power  of  dismis^a^  tbe 
contractor,  he  was  not  responsible  for  th« 
commission  of  the  grievances  complaiaed  ot, 
and  that  the  verdict  must,  there/ate,  be 
entered  for  him.     Jgoe  v.  EoeUigk,  4  Ir.  H, 

C.  L.  238- Q.  B. 

As  to  liability  for  acts  or  for  negligeoceof 
servants,  generally, — see  3I%6tbr  asd  Seit 
VANT ;  for  negligence  of  contractors  or  wwif' 
men, — see  Nboligekce. 

Owner  and  occupier  of  praBalses;  lanflOffd 
and  tenant.] — A  person  who  for  his  own  par- 
poses  brings  on  his  land  and  collects  ud 
keeps  there  anything  likely  to  do  miseiadif 
it  escapes,  must  keep  it  in  at  his  peril,  and, 
if  he  does  not  do  so,  is  primft  facie  ansTe^ 
able  for  all  tbe  damage  which  is  tlie  ottnn/ 
consequence  of  its  escape,  however  careful  be 
may  have  been,  and  whatever  precaution  be 
may  have  taken  to  prevent  the  damige. 
Flsteker  v.  Rylande,  4  U.  4;  C.  263;  ILB-. 
Exch.  205;  12  Jur.,  N.  8.  603;  85  L  J^ 
Exch.  154;  14  W.  R  799->£xch.  ChaBLi 
and  Dom.  Proc.,  87  L.  J.,  Exch.  ICl;  191^ 
T.,  N.  8.  220;  8  L.  H.,  H.  L.  Gas.  83a  ^ 
see  WUmm,  v.  Newberry,  7  L.  R,  Q.  E  81, 83; 
41  L.  J.,  Q.  B.  81,  82. 

Although  the  owner  of  property  mtf.  ^ 
occupier,  be  responsible  for  injuries  ansing 
from  acts  done  upon  that  property  by  persotf 
who  are  there  by  his  permission,  thoogiio*'^ 
strictly  his  agents  or  servants,  such-  liabilitj 
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dies  only  upon  parties  io  actual  posses- 
.  IZicJt,  V.  BoMUrfield,  4  C.  B.  783;  11  Jur. 
O  :;  lis  L..  J.,  C.  l>.  273;  2  C.  &  F.  257. 
<»  JUarrU  v.  Jame^y  35  L.  T,,  N.  S.  240,  241 ; 
jr. ,  Q.  B.  Div.  545. 
owner  of  real  property  is  not  responsi- 
^or  a  nuisance  committed  and  continued 
by  tlio  tenant  in  possessioD.  lb, 
tlio  owner  of  land  demises  it  with  an 
stin^  nuisance  tliereon,  lio  is  responsible 
:>r'  tho  continuance  of  that  nuisance  during 
l^o  term;  so,  if  he  is  a  party  to  the  creation 
£  a  nuisance  after  the  demise;  but  he  is  not 
esponsiblo  for  a  nuisance  so  created,  though 
lY&oli  nuisance  is  a  probable  consequence  of 
;12C  use  of  the  land  as  demised,     i  h, 

A.n   omission  on  the  part  of  tho  owner  of 
land,  to  determine  tbe  tenancy  after  the  crea- 
tion   by  the  tenant  of  a  continuing  nuisance 
'thercoDy  is  not  equivalent  to  a  fresh  demise 
of  the  premises,  Si>  as  to  make  him  responsi- 
i>le  for  such  nuisance.     lb. 

A    declaration  stated  that  the  defendant, 
l»cing  possessed  of  a  messuage  adjoining  a 
garden  of  tho  plaintilT,  erected  a  cornice  upon 
liis  messuage,  projecting  over  the  garden,  by 
means  w hereof  rain-water  flowed  from  the 
cornice  into  the  garden  and  damaged   the 
same,  and  the  plaintiff  was  incommoded  in 
tbe  possession  and  enjoyment  of  his  garden: 
— Held,  that  the  erection  of  the  cornice  was 
a  nuisance  from  which  the  law  would  infer 
injury  to  the  plaintiff;  and  that  he  was  en- 
titled to  maintain  an  action  in  respect  thefeof, 
without  proof  that  rain  had  fallen  between 
the  period  of  the  erection  of  the  cornice  and 
the  commencement  of  the  action.     Fay  v. 
Prentice,  1  C.  B.   828;  9  Jur.  877;  14  L.  J., 
C.  P.  298. 

A  person  who  lets  premises  with  a  nuisance 
upon  them,  and  subsequently  receives  rent, 
is  liable  for  the  continuance  of  the  nuisance. 
Rez  V.  Pedley,  3  N.  &  M.  C27;  1  A.  &  K 
822. 

But  a  landlord  is  not  liable  in  respect  of  a 
new  nuisance  created  by  his  tenant  during  the 
term.    Ih, 

Where  a  landlord  lets  premises,  the  natural 
consequence  of  the  regular  use  of  which  is, 
that  they  will  become  a  nuisance  unless  prop- 
erly attended  to,  he  is  liable  if  they  after- 
wards become  a  nuisance  by  such  regular  use. 
11, 

Action  for  continuing  a  nuisance  to   the 
plnintiil^s  market    by  building,    which    ex- 
cluded the  public  from  a  part  of  the  space  on 
wlucli  the  market  was  lawfully  held.     The 
building  was  erected  in  1888,  under  thesupcr- 
iutcndcDCo  and  directions  of  the  defendants, 
not  on  their  own  lands  but  on  that  of  a  cor- 
poration, of  which  corporation    they    were 
members.    L.  was  the  owner  of  the  market  in 
1838,  and  in  1839  he  demised  it  to  tho  plaint- 
iff; and  the  market    being    afterwards    ol>- 
Btructed  by    the    buildings  an    action   was 
brought:— Held,  that  the    defendants    were 
liable  for  continuing  the  nuisance,  although 
they  hud  no  right  to  enter  upon  the  land  to 
rcmo7c  it,  and  that  the  aciiou  was,  therefore, 


maintainable.     Thompaon  v.  OSbaan^  7  M.  & 
W.  450;  «D.  P.  C.  717. 

An  owner  of  a  messuage  and  premises,  at- 
tached to  which  was  an  area,  let  the  same  to 
a  tenant  from  year  to  year,  and  died;  having 
devised  the  property,  with  an  iron  grating 
over  the  area  improperly  constructed,  and  out 
of  repair  so  aft  to  amount  to  a  nuisance,  to  the 
defendant.  The  defendant  having  no  notice 
of  the  nuisance,  suffered  the  tenant  to  remain 
in  the  occupation  of  the  premises  upon  tlie 
same  terms  as  before,  receiving  rent  Tho 
wife  of  A.  having  sustained  damage  by  reason 
of  the  dangerous  condition  of  the  grating: — 
Ucid,  that  the  defendant,  as  reversioner,  was 
liable  to  an  action  for  the  damage  thereby 
occasioner.  Oandy  v.  JiMer^  5  B.  &  S,  78; 
12  W.  R.  620;  10  Jur.,  N.  S.  052;  33  L.  J., 
Q.  B,  151;  12  W.  R.  520;  9  L.  T.,  N.  S.  800. 
But  on  appeal  the  decision  was  questioned 
without  the  point  being  determined.  S,  C7., 
6  B.  &  S,  485;  13  W.  R.  1022— Exch.  Cham. ; 
and  see  8,  C,  9  B.  <&;  S.  15.  See  also  Haye% 
V.  FUgffibban,  4  Jr.  R.,  C.  L.  600,  600,  607. 

An  action  lies  against  an  owner  of  premises 
who  lets  them  to  a  tenant  in  a  ruinous  and 
dangerous  condition,  and  who  causes  or  per- 
mits them  so  to  remain,  until  by  reason  of 
the  want  of  reparation  they  fall  upon  and  in- 
jure the  house  of  an  adjoining  owner.  7'odd 
V.  Fliffht,  9  C.  B.,  N.  S.  877;  80  L.  J.,  C.  P. 
21 ;  0  W.  R.  145;  »  L.  T.,  N.  8.  825. 

An  owner  of  premises,  including  a  stack  of 
chimneys  which  were  ruinous,  and  impended 
over  A.^s  premises  in  a  dangerous  manner,  de- 
mised the  first-mentioned  premises,  knowing 
the  real  state  of  the  case;  the  condition  of 
the  chimneys  continued  to  be  so  dangerous 
until  they  actually  fell  and  damaged  A.'8 
))remises,  without  any  default  of  the  tenant, 
but  owing  to  the  effect  of  gravitation: — 
Held,  that  the  owner  was  liable  to  A.  for  the 
injury.     lb. 

But  a  landlord  who  lets  a  house  in  a  dan- 
gerous state  is  not  liable  to  the  tenants,  cus- 
tomers, or  guests  for  accidents  happening  in 
consequence  during  tho  term.  UMins  v. 
Jonee,  15  C.  B.,  N.  S.  221. 

In  an  action  for  a  nuisance,  occasioned  by 
drains  on  the  premises  belonging  to  the  de- 
fendant, and  adjoining  the  premises  of  the 
plaintiff,  the  declaration  alleged  that  the  de- 
fendant was  the  owner  and  proprietor  of  tho 
drains,  and  that  he  ought  to  have  kept  them 
cleansed,  and  have  prevented  the  accumula- 
tion of  filth  from  running  into  the  dwelling- 
house  of  the  plaintiff,  but  neglected  to  do  so: 
— Held,  that  the  declaration  was  bad,  as  it 
did  not  show  that  the  defendant  was  the 
occupier  of  tho  drains,  and  tho  nuisance  was 
not  shown  to  be  of  a  permanent  or  a  con- 
tinuing character.  liuesell  v.  Skentoriy  2  G.  & 
D.  573;  3  Q.  B.  449;  6  Jur.  1050. 

A  defendant  had  more  than  twenty  years 
before  action  constructed  a  sewer  or  a  water- 
course through  property  of  his  own,  then  oc- 
cupied by  him.  In  1845,  tlie  defendant  let  a 
house,  shop,  and  cellar  to  the  plaintiff,  which 
the  defendant  down  to  that  time  also  occu- 
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pied  with  (he  property.  In  1851,  the  sewer 
or  watercourse  burst,  and  thereby  the  plaint- 
ilTs  ci'llar  and  goods  were  damaged,  and  he 
thereupon  brought  an  action  against  the  de- 
fenduDt  fur  negligently  and  improperly  mak- 
ing and  constructing  the  sewer,  and  keeping 
and  continuing  the  same  negligently  and  im- 
properly made  and  constructed,  and  so  caus- 
mg  the  damage.  The  jury  found  that  the 
sewer  was  not  originally  constructed  with 
proper  care,  and  it  was  proved  that  it  had 
been  continued  in  the  some  state: — Held,  that 
upon  the  letting  of  the  premises  to  the  plaint- 
iii,  a  duty  arose  on  the  part  of  the  defend- 
ant to  take  care  thut  that  which  was  rightful 
did  not  become  wrongful  to  the  plain tiH,  be- 
cause that  would  be  in  derogation  of  the 
defendant's  own  demise  to  the  plaintiff,  and 
that  upon  this  ground,  as  also  upon  the  prin- 
ciple SIC  uterc  tuo  ut  aliennm  non  Isedos,  the 
action  was  maintainable.  Alston  y.  QranU  3 
El.  <&  Bl.  128:  2  C.  L.  R.  033;  18  Jur.  332; 
23  L.  J.,  Q.  B.  103. 

The  defendants  were  owners  of  the  soil  of 
a  stream  which  supplied  water  to  two  print- 
works. A.,  while  occupier  of  both  works, 
erected  a  weir  across  the  stream,  and  thereby 
diverted  the  water  from  one  of  the  works. 
The  plaintiff,  becoming  lessee  of  the  last- 
mentioned  work,  and  entitled  to  the  water 
of  the  stream,  removed  the  weir.  A.  after- 
wards, without  any  authority  from  the  de- 
fendants, and  against  their  will,  replaced  the 
weir: — Held,  that  they  were  not  responsible 
for  the  act  of  A.,  or  for  the  continuance  of 
the  nuisance.  Scaiby  v.  Manchester  and  Shef- 
field JiaUway  Company,  4  L.  R.,  C.  P.  10*8; 
38  L.  J.,  C.  P.  153;  17*W.  R  203;  10  L.  T., 
N.  S.  640. 

A.  was  the  lessee  for  twenty -one  years,  at  a 
rack  rent,  of  a  house  and  shop;  he  occupied 
the  shop  himself  and  underlet  the  upper  port 
of  the  house  to  B.  as  a  yearly  tenant.  The 
upper  part  was  shut  off  from  the  shop,  and  A. 
haa  no  access  to  it.  There  was  a  privy  in 
the  upper  part  of  the  house,  which  the 
nuisance  authority  took  proceedings  to  abate, 
as  a  nuisance  arising  from  a  defective  const  ruc- 
tion of  a  structural  convenience ;  and  they  pro- 
ceeded against  C,  who  received  the  rent 
from  A.  as  agent  for  A.'s  landlord:— Held, 
that  C.  was  not  owner  within  the  18  &  10 
Vict.  c.  121,  s.  2,  incorporated  with  the  20 
A  80  Ylct.  c.  00,  s.  21,  as  he  did  not  receive 
the  rent  from  B.,  who  was  the  occupier  of 
the  premises.  Cooh  v.  Montagu,  7  L.  R.,  Q. 
B.  418;  41  L.  J,,  M.  C.  140;  26  L,  T.,  N. 
8.  471. 

•  By  20  &  30  Vict.  c.  00,  s.  10,  the  word 
"  nuisances  '*  under  the  Nuisance  Removal 
Acts  shall  include  any  chimney  (not  being 
the  chimney  of  a  private  dwelling-house) 
sending  forth  black  smoke  in  such  quantity 
as  to  be  a  nuisance: — Held,  that  in  the  event 
of  such  a  nuisance  existing,  the  occupier  of 
the  premises  is  liable  to  bo  charged  and  to 
have  an  order  made  upon  him  for  the  abate- 
ment of  the  nuisance,  although  it  may  have 
arisen  or  have  been  continued  by  the  act  of  a 


servant  employed  by  hiro  upon  the 
Barnes  v.  Akroyd,  41  L.  J.,  K.  C.  110;  7  L 
R.,  Q.  B.  474;  26 L.  T..  N.  S.  692;  20W.R 

671. 

When  premises  are  let  to  a  tenaot,  tk 
landlord  cannot  be  made  liable  for  amrattCB 
existing  on  tliem,  unless  it  is  shown  that  he 
could  have  removed  it,  but  yet  continued  the 
nuisance.  Pretty  v.  BUkmore,  21  W.  R.  TSS; 
8  L.  R.,  C.  P.  401;  28  L,  T.,  N.  a  701. 

The  owner  or  lessee  of  houses  let  or  scb-kt 
to  weekly  tenants  cannot  maintain  a  sui  t» 
restrain  a  temporary  nuisance,  sncb  as  die 
noise  of  mnciiincry  in  adjacent  pre^«t 
Jones  V.  Chappell,  20  L.  R.,  £q.  530;  41  L 
J.,  Chanc.  658— R. 

Serable,  that  such  a  suit  oould  be  mas- 
tained  by  a  weekly  tenant  if  the  Dattnee 
was  of  such  a  nature  ns  to  he  injurioiia  to  la 
health  or  comforts     Ih. 

If  the  lessee  of  property,  proceeding  bj  tk 
license  of  the  lessor,  pcrfonna  acts  whkh 
amount  to  a  nuisance,  and  for  which  be  wfM 
have  no  defense  in  an  action,  the  lessor  viE 
be  liable,  for  he  is  lK>und  to  sec  that  lii 
property  is  so  managed  that  other  persons  oe 
not  injured.  White  v.  Jameson^  32  W.  R.  7(1 
— R. 

The  lessor  of  demised  premises  adjoiBsg 
the  highway  is  not  liable  for  a  nuisance  to  tiM 
highway,  existing  on  such  premises  at  tbe 
time  of  the  demise,  if  the  lessee  occopia 
under  an  obligation  to  repair.  Owmmu  t. 
Earner,  82  L.  T.,  N.  S.  835;  10  L.  B.,  C.  R 
058. 

A    landlord,  in    1873,    demised   a  hove 
abutting  upon  a  public  street  to  W.,  the  km 
containing  a   covenant  whereby  he  booad 
himself  to  "repair  and  keep  in  repair**  tbe 
demised   premises.     At  the  Ume  of  the  d^ 
miso  there  was  upon  the  premises  a  gnitiBf 
opening  into  the  street,  which  grating  va^ 
unknown  to  the  landlord,  in  a  defective  sUte 
of  repair  and  dongerous.     In  1874  tbegretiog 
gave  way,  causing  dama^  to  the  plsisw 
while  lawfully  using  the  highway.    The  jurj 
found  that  the  landlord  could  not  have  knows 
of  the  defective  condition  of  the  gratiag  6f 
the  exercise  of  ordinary  care: — Held,  that  lie 
was  not  liable.     Jb. 

A  landlord  who  lets  premises  for  a  fixe<i 
and  definite  purpose  is  liable  for  any  oaisuce 
that  arises  naturally  and  of  necessity  fromtbe 
use  of  such  premises  as  contemplated  bj  the 
demise.  Harris  v.  James,  35  L.  T.,  K.  ^ 
240;  45  L.  J.,  Q.  B.  Div.  545. 

A.  let  to  B.  a  field  for  the  purpose  of  itsbeiog 
worked  as  a  lime  quarry.  The  onlinsry  waf 
of  getting  the  limestone  was  by  blasting,  (uk/ 
A.  authorised  the  quarrying  of  the  stone  aod 
the  erection  of  lime- kilns  in  the  field.  A 
nuisance  was  caused  to  the  adjoining  occnpicr 
by  the  blasting  and  by  tho  smoke  from  tiie 
kilns,  and  he  brought  an  action  against  ix^ 
A.  and  B. :— Held,  that  A.,  the  landlord,  ^w» 
liable,  although  the  nuisjinco  was  acttally 
created  by  tho  net  of  his  tenant,  because  ihe 
terms  of  the  demise  wcixj  an  nutliority  from 
him  to  B.  to  create  the  nuisance,  which  van 
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therefore  the  necessary  consequQiice  of  the 
raodo  of  occupation  contemplated  in  the  de- 
mise,    lb. 

It  is  the  absolute  duty  of  an  occupier  of 
premises,  having  a  lamp  overhanging  the 
footway,  to  prevent  its  becoming  dangerous 
to  the  public;  and  if,  in  fact,  it  becomes  dan- 
gerous it  is  a  nuisance,  and  for  any  injury 
caused  by  such  nuisance  he  is  liable;  and  he 
cannot  shift  the  liability  arising  from  such  a 
duty  from  himself,  by  having  employed  a 
competent  person  to  repair  it,  Tari'y  v. 
AsItUm,  45  L.  J.,  Q.  B.  Div.  260;  1  L.  R..  Q. 
B.  Div.  814;  24  W.  R.  581;  84  L.  T.,  N.  IS. 
97. 

A.  occupied  a  house  abutting  on  a  street. 
Projecting  from  the  front  wall,  about  fifteen 
feet  over  the  pavement,  was  a  lamp  which  he 
had  employed  a  contractor  to  repair,  along 
with  his  other  lamps.  The  contractor  did  his 
work  badly.  Another  contractor  being  after- 
wards employed  by  A.  to  examine  the  lamp, 
placed  the  ladder  against  the  bracket  which 
pined  it  to  the  wall.  The  weight  of  the 
ladder  and  the  rotten  state  of  the  bracket 
caused  the  lamp  to  full  and  injure  a  passer-by 
in  the  street:— Held,  that  A.  was  responsible 
to  him  for  the  injury  so  caused.     Ih, 

The  occupier  of  a  house  is  liable  for  allow- 
ing the  continuance  on  his  premises  of  any 
artificial  work  which  causes  a  nuisance  to  a 
neighbor,  even  though  it  h:)S  been  put  there 
before  he  took  possession.  Broder  v.  SaWard, 
2  L.  R,,  Ch.  Div.  092;  24  W.  R.  1011;  45  L. 
J.,  Chanc.  Div.  414— R. 

The  plaiutifi!  and  the  defendant  were  re- 
s{>ectively  occupiers  of  adjoining  houses. 
An  old  drain  which  commenced  on  the  de- 
fendant's premises,  and  thence  passed  under 
and  received  the  drainage  of  several  other 
houses,  turned  back  under  the  defendant's 
house,  and  thence  under  the  cellar  of  the 
plaintiff's  house,  and  ultimately  into  a  public 
sewer.  The  part  of  the  return  drain  which 
passed  through  the  defendant's  premises  be- 
ing decayed,  the  sewage  escaped,  and,  flowing 
into  the  plaintifTs  cellar,  did  damnge.  The 
defendntit  was  unaware  of  the  existence  of 
this  return  drain,  and  consequently  of  its 
want  of  repair: — Held,  that  the  defendant 
was  liable  for  the  damage  done  to  the  plaint- 
iff; for  that  defendant's  duty  was  to  keep  the 
sewage  which  ho  himself  was  bound  to  receive 
from  passing  from  his  own  premises  to  the 
plaintiff's  premises  otherwise  than  along  the 
old  accustomed  channel,  and  that  this  duty 
was  independent  of  negligence  on  his  part, 
and  independent  of  his  knowledge  or  igno- 
rance of  the  existence  o{  the  drain,  llum- 
phries  V.  Cousim,  2  L.  R.,  C.  P.  Div.  289;  40 
L.  J.,  0.  P.  Div.  438;  25  W.  R.  871. 

A  landlord  is  liable  for  an  injury  to  a 
stranffer  by  the  defective  repair  of  demised 
premises  only  when  he  has  contracted  with 
tlic  tenant  to  rcptiir,  or  when  he  has  been 
guilty  of  misfeasance,  as,  for  instance,  in  let- 
ting the  premises  in  a  ruinous  condition :  in 
all  other  cases  he  is  exempt  from  responsibil- 
ity for  accidents  happening  to  strangers  dur- 


ing the  tenancy.  N$Uon  y.  Liverpool  Brewery 
Company,  2  L.*R.,  C.  P.  Div.  811;  46  L.  J., 
0.  P.  Div.  675;  25  W.  R.  877. 

The  defendants  let  to  F.  a  house  by  an 
agreement  in  writing,  by  which  F.  agreed 
**  to  do  all  necessary  repairs  to  the  premises 
except  main  walls,  roof,  and  main  timbers." 
There  was  no  agreement  by  the  defendants  to 
repair,  and  the  house  was  in  good  condition 
at  the  time  of  letting  it.  Owing  to  the  de- 
fendants' negligence  in  not  repairing  a  part  of 
the  main  walls,  a  chimney-pot,  during  the 
tenancy  of  F.,  fell  upon  the  plaintiff, w*ho  was 
a  servant  of  F.,  and  injured  him: — Held,  that 
the  plaintiff  was  not  entitled  to  recover  com- 
pensation from  the  defendants  for  the  injury 
sustained  by  him.     Ih, 

As  to  liability  of  owners  or  occupiers,  land- 
lords or  tenants,  for  negligent  acta  or  omis- 
sions not  uecesdurily  causing  nuisances, — see 

NEQLlOEKCiS. 

As  to  parties  liable  to  indictment  for  nui- 
sances or  offenses  against  sanitary  acta, — 9QQ 
Gbiminal  Law. 

III.  Abatement  ajsd  REMoyAL. 
1.  At  Common  Law. 

Right  of   private  individuala,  generally.] 

— An  individual  cannot  abate  a  nuisance  if  he 
is  not  otherwise  injured  by  it  than  as  one  of 
the  public.  Colcketter  (Mayor^  <be,)  v.  Brooke^ 
7  Q.  B.  839. 

A  private  individual  cannot  justify  damaging 
the  property  of  another  on  the  ground  that  ic 
is  a  nuisance  to  a  public  right,  unless  it  does 
him  a  special  or  particular  injury.  Dimes  v. 
PetUy,  15  Q.  B.  270;  14  Jur.  1132;  19  L.  J., 
q.  B.  440. 

Bztent  of  ri^t  to  enter  and  abate  nnl- 
sanoe.]  — If  a  man,  in  his  own  soil,  does  any- 
thing which  is  a  nuisance  to  another,  as  by 
stopping  a  rivulet,  and  so  diminishing  the 
water  used  by  him  for  his  cattle,  the  party 
injured  may  enter  on  the  soil  of  the  other  and 
abate  the  nuisance,  and  justify  the  trespass; 
and  this  right  of  abatement  is  not  confined 
merely  to  nuisances  to  a  house,  to  a  mill,  or  to 
land.     Baikes  v.  Tawti»end,  2  Smith,  9. 

A  person,  in  abating  a  nuisance  to  his 
property,  may  justify  an  interference  with  the 
I>roperty  of  the  wrong-doer,  but  only  so  far  as 
is  necessary  to  abate  the  nuisance.  Roberts  y. 
Bose,  4  H.  &  0.  103;  12  Jur.,  N.  8.  78;  85 L, 
J.,  Exch.  62;  13  L.  T.,  N.  8.  471;  12  W.  R, 
181— Exch.  Cham. 

It  is  the  duty  of  a  person  who  efttera  upon 
the  land  of  another  to  abate  a  nuisance  to  do 
it  in  the  way  least  injurious  to  tho  owner  of 
the  land  entered.     lb. 

Where  there  is  an  alternate  way  of  abating 
n  nuisance  which  involves  an  interference  witti 
the  property  of  an  innocent  person  or  a 
wrong-doer,  the  interference  must  be  with 
the  property  of  the  wrong-doer.    lb. 

Notice.] — An  entry  on  the  land  of  anothci 
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ill  order  to  remove  a  nuisance  of  filth,  by  a 
|>nrty  injured,  is  justiliablc,  without  previous 
notice,  where  the  owner  of  the  land  is  himself 
the  ori^iiittl  wrong-doer  by  placing  it  there; 
so  ])os8ibIy  where  the  nuisance  uri^s  from  a 
default  ill  tlic  performance  of  some  obligation 
incumbent  on  him.  Jxmet  ▼.  WiUiamSf  11  M. 
&  W.  170;  12  L.  J.,  Exch.  349. 

But  where  such  nuisance  is  created  by  an- 
other,  and  the  owner  succeeds  to  the  locus  in 
quo,  be  is  entitled  to  notice  before  an  injured 
party  can  enter  and  remove  it.     Jb. 

2.  Under  Nuuaneei  Semoval  Aeti  and  Sanitary 

Acts. 

m 

8Utut«i.]-.fl8  &  19  Yict  c.  121,  repealed 
the  n  d  12  Viet,  c,  123,  and  12  d  18  Viet.  e. 
Ill,  and  eoneolidated  the  Nuieaneee  Rematal 
AeU;  it  tpoi  amended  ^y  23  <ft  24  Viet,  e,  77, 
and  by^  d%l  Vict.  e.  108,  with  reepeet  to  the 
9eizure  of  dieeaeed  and  untoholeeome  meat, 

29  &  80  Vict.  c.  90,  Sanitary  Act,  1866, 
amende  the  Nuieoaieee  Hemoval  Act^  1855,  IS  db 
19  Viet.  e.  121,  and  20  &  27  Via.  e.  117, 
amemh  the  $ame  act  a$  to  tfie  seizure  of  diseaeed 
and  unwholeeome  meat.] 

JoriBdiotion  and  powers  of  local  authority.] 
—Under  18  &  19  Vict.  c.  121,  s.  12,  the 
power  of  a  local  authority  to  prefer,  and  the 
jurisdiction  of  justices  to  determine,  a  com- 
plaint in  respect  of  a  nuisance  existing  within 
ihc  area  of  that  local  authority,  arises  only 
vvlicrc  the  cause  of  such  nuisance  is  albo 
within  that  area.  Heg.  v.  Cotton^  1  El.  &  El. 
20a;  5  Jur.,  N.  S.  811;  28  L.  J.,  M.  C.  22;  7 
W.  U.  02. 

By  18  &  19  Vict.  c.  121,  s.  0,  extra- 
parochial  places,  having  a  population  of  less 
(han  200  persons,  shall,  for  the  purpose  of  the 
act,  be  attached  to  and  form  part  of  the  ad- 
jacent place,  having  the  largest  common 
boundary  with  the  extra-parochml  [)lace ;  and 
notice  of  vestry  meetings  for  the  election  of  a 
local  authority,  under  and  for  the  purp<iseM  of 
the  act,  shall  be  given  in  such  extra- parochial 
places,  and  the  householders  within  such 
places  may  attend  such  vestry  meetings  and 
vote  on  such  elections: — Held,  that,  where 
tlic  seashore  forms  the  boundary  of  a  parish, 
riic  portion  of  the  shore  below  the  high-water 
.nark  of  medium  tides  is  an  extra- parochial 
j)laoe  within  this  enactment.  lieg,  v.  Oee,  1 
Jl.  &  El.  1008;  5  Jur.,  N.  S.  1348;  28  L.  J., 
CJ.  B.  298 ;  7  W.  R.  528. 

By  18  &  19  Vict.  c.  121,  s.  22,  the  local 
luthority  of  a  district  is  required  to  lay  down 
a  sewer  iu  such  district  when  necessary,  and 
kci(>[)  the  same  in  good  and  serviceable  repair: 
^Hcld,  that  the  expression  repair  docs  not 
mean  the  reconstruction  of  a  sewer  which  has 
been  originally  defectively  made;  but  the 
keeping  the  original  sewer  in  proper  repair. 
Rerj.  v.  Epwm  Union,  11  W.  K.  593;  8  L.  T., 
N.  S.  383— Q.  B. 

By  18  &  19  Vict.  c.  121,  a.  22,  where  a 
watercourse,  used  or  partly  used  for  the  con- 
veyance of  sewage,  is  a  nuisance  within  the 


meaning  of  the  act,  and  cannot,  in  tlie 
ion  of  the  local  authority,  l«  rendered  im«- 
uoifs  without  the  laying  dowD  of  a  ma 
along  the  some,  or  ])arc  tlicreof,  or  instnl 
thereof,  the  local  authority  shall  lay  do«a 
such  sewer,  and  may  have  the  same  fo^ta 
as  to  entering  lands  as  are  given  to  thesB- 
veyor  of  highways  by  the  Highway  Act,  Ik 
0  Will.  4,  c.  56,  s.  67.  Thof»e  poweis  a»  feo 
make  and  Iny  trunks,  tunnels,  &c.,  in  fsi 
through  lands  or  grounds  adj<»ining  or  hiag 
near  to  any  highway,  upon  payioj^  the  owser 
for  the  damages  sustained  l>j  him: — EM 
that  the  local  authority,  in  layin<^dowiiaM« 
sewer  under  this  section,  is  not  boand  to  fol- 
low the  course  of  the  old  watercoaise,  fe^ 
may,  in  the  exercise  of  an  honest  di?«retiefiY 
carry  the  new  sewer  across  inclosed  land  ai- 
joining  the  old  watercourse.  -DffHijp  ▼.  itef 
Improvem^ent  Commiesionere,  88  Ij.  J.,  EkL 
100;  4L.  R.,  Exch.  222;  17  W.  R-  779; » 
L.  T.,  N.  8.  927— Exch.  Cham. 

What  are  nuiaances  within  tbe  atatates.}- 
By  18  &  19  Vict.  c.  121,  s.  8,  the  word  '*«»• 
Sjinccs  *'  shall  include  any  premises  in  siic&  i 
state  as  to  be  a  nuisance  or  injurious  to  healtL 
A  railway  company  was  the  owner  of  a  rail- 
way bridge  over  a  highway.     The  rain-water 
collected  on  the  bridge,  and,  running  throogh 
the  planks,  dripped  on  to  the  highway  a^ 
on  persons  using  the  highway.     The  company 
was  summoned,  under  s.  12,  for  allowing  a 
nuisance  to  exist  on   its   premises*  and  the 
justices  ordered  its  abatement: — Held,  that 
the  act,  being  a  sanitary  act,  applied  only  to 
such  nuisances  as  were  injurious  to  heeltb; 
and  that  as  the  nuisance  complained  of  was 
not  injurious  to   health,   the  justices  were 
wrong   in    ordering    its    abatement.     Oreei 
We9(ern  Railway  Company  v.  Bie/iop^  7  L.  Iw, 
Q.   B.  550;  41  L.  J.,  M.  C.  120;  20  W.  R 
909;  20  L.  T.,  N.  S.  905. 

N.  had  a  manufactory  for  bichrome,  aad 
heated  his  furnaces  with  coal,  the  smoke  frosD 
which  constituted  a  nuisance.  The  bichrome 
as  an  article  of  commerce  could  be  produced 
of  equal  quality  by  the  use  of  coke  and  wa»? 
as  a  combustible,  but  at  a  much  greater  ex- 
pense, lie  had  adopted  a  smoke-consoiniB)^ 
apparatus,  but  it  bad  pn)ved  insufficient  to 
prevent  the  nuisance.  The  justices  in  petty 
sessions  made  an  order  on  him  under  18  &  19 
Vict.  c.  121,  ss.  12  and  19,  to  abate  the  nui- 
sauce: — Held,  by  Blackburn  and  Melior,  JJm 
Lush,  dissentieute,  tliat  the  mauufactnrc  of 
bichrome  as  involving  the  smelting  of  ores  or 
minerals  was  excepted  from  the  operations <^f 
the  Sanitary  and  Nuisances  Ucmoval  Acts,  31^ 
&  30  Vict.  c.  90,  ftud  18  &  19  Vict.  c.  121, 
by  s.  44  of  the  latter  statute,  and  tiiat  tbe 
order  was  therefore  wrongly  made.  Heg.  f. 
Yorkshire  (Jiufticeii)^  A^/rw  v.  Barnee^  7  L.  Ri 
Q.  B.  537;  41  L.  J.,  M.  C.  154;  20  W.  R 
703;  20  L.  T.,  N.  S.  022. 

It  is  not  ncccss2\ry,  in  an  information  under 
the  Sanitary  Act,  ISOO  h.  19,  to  show  ttmt 
black  smoke  sent  foilii  from  n  chimney  is  in- 
jurious to  health  ns  well  as  a  nuisance.  G» 
kell  V.  Bayley,  80  L.  T.,  N.  S.  516— Q.  B. 
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An  OTCFcrowded  house,  occupied  by  one 
family,  is  a  nuisance  within  18  &  19  Vict.  c. 
121,  and  part  2  of  20  &  80  Vict.  c.  90,  wliich 
by  8.  14  are  to  be  construed  together,  nod 
justices  have  power  in  such  a  case  to  make  an 
order  under  18  &  10  Vict.  c.  121,  s.  12,  not- 
withstanding that  6.  20,  giving  them  power 
to  deal  with  overcrowded  dwellings,  is  lim- 
ited to  cases  where  the  inhabitants  consist  of 
more  than  one  family.  JRys  Union  (Guard* 
ions)  V.  Paine,  82  L.  T.,  N.  8,  757;  23  W. 
R  602;  44  L.  J.,  M.  C.  148— Q.  B. 

By  18  &  10  Vict.  c.  121,  s.  12,  where  a 
naisanco  is  ascertained  by  a  local  autliority  to 
exist,  *'tho  person  by  whose  act«  default, 
pcimission  or  sufferance  the  nuisance  arises  or 
continues,"  may  be  summoned  before  justices, 
who  may  make  an  order  on  such  person  for 
the  abatement  or  discontinuance  and  prohibi- 
tion of  the  nuisance.  By  s.  8,  the  word 
**  nuisance"  shall  include  any  watercourse, 
drain,  &c.,  so  foul  as  to  bo  a  nuisance  or  inju- 
rious to  health.  By  a  local  act,  all  public 
sewers  were  vested  in  the  corporation  of  the 
borough,  which  was  to  raaintain,  cleanse  and 
flush  the  same,  and  provide  tlicm  with  proper 
traps  and  means  of  ventilation.  A  company 
wus  possessed  of  chemical  works  connected 
by  drains  with  a  public  sewer  passing  under 
a  street  of  a  borough,  and  poured  down  these 
drains  liquids  which  while  separate  in  the 
drains  were  innocuous,  but  which  met  in  the 
sewer,  and  when  in  combination  there  gener- 
ated a  gas  injurious  to  health,  which  escaped 
into  the  street,  and  was  a  nuisance  to  inhab- 
itants passing  along  the  street.  The  corpora- 
tion had  not  properly  trapped  the  sewer  so  as 
to  prevent  the  escape  of  gas  from  it: — Held, 
that  the  public  sewer  was  a  drain  or  water- 
course within  18  &  10  Vict.  c.  121,  s.  8,  and 
that  the  nuisance  arose  from  the  act,  default, 
permission  or  sufferance  of  the  company,  not- 
withstanding that  the  corporation  by  its  neg- 
ligence might  have  contributed  to  it;  and 
that  the  company  was  rishtly  convicted.  8t, 
IIdeiC$  Chemical  Works  Company  v.  8t. 
HeUn'B  {Mayor,  dge.),  45  L.  J.,  M.  C.  150;  1 
L.  R.,  Exch.  Div.  100;  34  L.  T.,  N.  8.  897— 
D.  C.  A. 

As  to  whot  offenses  against  sanitary  acts 
are  indictable, — see  Chdcinal  Law. 

Diseased  and  unwholesome  meat  and  other 
provisions.] — A  butcher  carried  on  business 
at  his  shop  in  a  town,  but  resided  at  and 
occupied  a  house  and  some  land  at  the  out- 
skirts, and  nearly  a  mile  distant  from  his 
shop.  A  quantity  of  diseased  meat,  loaded  in 
carts,  was  carried  into  the  yard  belonging  to 
the  shop,  and  there  seized  by  the  police.  Within 
this  yard  there  was  a  slaughter-house : — Held, 
first,  that  the  yard  woa  a  place  within  the 
meaning  of  20  &  27  Vict.  c.  117,  s.  2. 
Young  v.  Oattridge,  88  L.  J.,  M.  C.  07;  4  L. 
R,  Q.  B.  100. 

Held,  secondly,  that  assuming  the  word 
'*  place''  was  used  in  the  same  sense  in  s.  2 
as  in  s.  3,  the  word  '* place'*  in  s.  3  is  not  to 
be  limited  to  places  cjusdem  generis  with  any 


slaughter-liouse,  shop,   building  or  market, 
lb. 

Diseased  meat  placed  on  a  cart,  wlien 
passing  ahmg  the  streets  (if  the  city  of  Dublin 
from  a  slaughter-house  to  a  place  for  the 
manufaclure  of  preserved  meats,  in  the  city, 
was  seized  by  the  inspector  of  nuisances: — 
Held,  that  the  meat  was,  when  placed  ui)ou 
the  cart,  exposed  for  sale  and  intended  for 
the  food  of  raun,  within  the  meaning  of  the 
20  &  27  Viet.  c.  117,  s.  2.  Va/y  v.  WM,  4 
Ir.  R.,  C.  L.  800;  18  W.  U.  031— Q.  B. 

A  butcher  at  his  residence  half  a  mile  from 
his  shop,  oil  a  Sunday  afternoon  was  re- 
quested to  go  himself,  or  send  some  one  with 
the  key,  to  admit  the  inspector  of  nuisances  to 
his  shop,  in  order  that  some  meat  there  might 
be  examined.  He  refused,  and  was  con- 
victed under  20  &  27  Vict.  c.  117,  s.  3,  of 
preventing,  obstructing,  or  impeding  the  in- 
spector when  duly  engaged  in  carrying  the 
provisions  of  that  act  into  execution: — Held, 
that  although  Sunday  afternoon  might,  under 
some  circumstances,  be  a  reasonable,  time  for 
the  examination  of  meat  under  s.  2,  the  butcher 
had  committed  no  offense  under  s.  3  Smtdl 
V.  Biekley,  82  L.  T.,  N.  8.  720— Q.  B. 

The  council  of  a  borough,  under  the  Muni- 
cipal Corporations  Act,  5  &  0  Will.  4,  c.  70, 
8.  00,  empowering  them  to  make  bylaws  for 
the  suppression  of  all  such  nuisances  as  are 
not  already  punishable  in  a  summary  manner, 
made  a  by-law  imposing  a  penal tv  on  any 
butcher  or  other  person  who  should  have  in. 
his  possession,  with  intent  to  sell  or  expos*- 
for  sale,  any  unsound,  putrid  or  unwholesom* 
meat  or  other  victuals  or  provisions  unfit  foi' 
the  food   of  man,  or  which  would   bo*  de- 
leterious to  the  health  of  persons  who  mjght 
feed  thereon.    8.  was  charged  under  this  by- 
law with  having  in  his  possession,  withintentc 
to  sell,  some  cheese  unfit  for  the  foou  of  man:. 
— Held,  that  the  by-law  was  properly  made,, 
was  still  in  force,  and  that  the  having  in  pos- 
session  with  intent  to  sell,  or  exposing  for 
sale,  cheese,  which  was  in  fact  unfit  for  humaui 
food,  was  a  nuisance  at  common. law,  and  so 
within  the  scope  of  the  Municipal  Corpora- 
tions Act,  s.  00,  and  tliat  S.  was  within  the 
by-law.      ShillUo  v.  Thojnpton,  45. L.  J.,  M,. 
C.  18;  1  L.  a,  Q.  B.  Div.  12. 

Notice  to  remove^]'— When  a  nuisance  has 
been  ascertained  by  Uie  local  authority  to 
exist  on  private  premises,  and  a  notice  has 
been  served  under  20  &  30  Vict.  c.  00,  s.  21, 
it  is  not  necessary,  in  order  to  found  proceed- 
ings befora  justices  for  the  abatement,  under 
18  &  10  Vict.  c.  121,  8.  12,  that  a  notice 
should  have  been  served  under  s.  11,  and. 
Schedule  Form  C  of  the  latter  act.  Amyt  v. 
Creed,  4  L.  li,  Q.  B.  122. 

Wlien  proceedings  are  taken  by  an  in-, 
habitant  under  23  &  24  Vict.  c.  77,  for  tbe- 
abatement  of  a  nuisance,  he  is  not  required,, 
under  20  &  30  Vict.  c.  00,  s.  21,  before  taking, 
such  proceedings,  to  serve  a  notice  on  tbe 
person  by  whose  net  the  nuisance  arises,  re- 
quiring him  to  abate  the  same..    Cocker,  v« 
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Cardwsa,  18  W.  R.  212;  5  L.  R.,  Q.  R  15; 
^0  B.  &  a  797;  89  L.  J.,  M.  C.  28;  21  L.  T., 
K.  8.  467. 

Whmi  and  ftgainat  whom  ord«r  for  almte- 
■Mnt  or  romoval  may  be  nuide.]  —An  owner 
of  A  market  allowed  sheep  to  be  peuneil  there, 
and  be  found  the  hardies  for  the  pens,  and 
derived  a  profit  in  addition  to  the  toll  oa  the 
sheep.  The  sheep  droppings  created  a  nui- 
sance on  the  part  wlK»re  they  were  penned : — 
Held,  that  the  owner  of  the  market  was  liable 
to  an  order  for  the  removal  of  the  nuisance, 
under  18  A  19  Vict.  c.  121,  s.  12,  as  being 
the  person  within  the  meaning  of  that  section 
**  by  whoso  act,  default,  permission,  or  suf- 
ferance," the  nuisance  arose.  Draper  v. 
Sperring,  10  C.  B.,  N.  8.  118;  80  L.  J.,  M.  C. 
225;  9  W.  R.  050;  4  L.  T.,  N,  8.  805. 

An  order  may  be  made  under  18  &  10  Vict, 
c.  121,  s.  12,  upon  a  {lerson  who  causes  a 
nuisance,  though  it  arises  at  a  distance  from 
his  premises.     Br&wn  v.  Bustell^  9  B.  &  8.  1. 

When  several  persons  drain  into  one  place, 
an  order  under  s.  12  may  be  made  upon  one 
whose  drainage  by  itself  causes  a  nuisance.  Ih, 

But  not  if,  though  the  aggregate  drainage 
is  a  nuisance,  the  drainage  of  each  is  not  by 
itself  enough  to  cause  a  nuisance.     Ih. 

An  order  under  s.  12  may  be  made  upon  a 
person  who  claims  an  easement  to  drain 
through  land  of  A.  into  a  watercourse  on  land 
of  B.     lb. 

The  owner  of  six  houses,  let  to  yearly 
tenants,  made  a  drain  from  them  by  leave  of 
the  owner  of  adjoining  land  through  his  land 
into  a  watercourse  on  another  person ^s  land, 
'where  the  drainage  became  a  nuisance: — 
IHcld,  that  an  order  under  s.  12  was  rightly 
-made  on  the  owner,     lb. 

An  information  was  filed  at  the  relation  of 
persons  dwelling  on  a  river,  complaining  of  a 
nuisance  caused  by  the  sewage  of  the  neigh- 
boring town.  The  nuisance  to  the  relators 
was  proved,  but  it  was  in  evidence  that  if 
the  nuisance  was  stopped,  the  health  of  the 
inhabitants  of  the  town,  whose  number  greatly 
exceeded  the  sufferers  by  the  nuisance,  would 
be  endangered : — Held,  that  the  court  could 
not  inter&rc  with  the  attorney-generals  dis- 
cretion, or  consider  the  balance  jof  incon- 
vcuience.  Alt.  Oen,  y.  Leed$  (Mayor ,  d^c), 
80  L.  J.,  Chanc.  254;  IS  W.  R.  517^  22  L. 
T.,  N.  8.  880— V.  0.  J. 

An  urban  sanitary  authority  deposited  in  a 
Add  ashes  and  refuse,  in  order  that  the 
ha  me  might  bo  removed  by  certain  farmers, 
^ith  whom  they  had  contracted  for  its  pur- 
diase;  tlie  appellants  were  not  the  owners  or 
tenants  of  the  field,  and  they  exercised  no 
•control  over  the  ashes  and  refuse  after  the 
same  were  deposited;  the  deposit  formed  a 
;nuisaBCC.  An  order  was  made  under  tlie 
iPublic  Health  Act,  1875,  s.  00,  by  justices, 
.ugainst  (ho  appellants,  for  the  abatement  of 
4.ho  existing  nuisance  and  for  the  proliibifion 
•of  it0  recurrence : — Held,  that  so  mudi  of  ^he 
<>rder  as  directed  an  abatement  was  bad,  for 
ii  projicribed  an  act,  the  execution  of  which 


might  involve  the  committal  of  a  ti 
buc  that  so  much  of  the  order  as 
recurrence  was  good,  for  it  was  the  appel- 
lants* act  which  created  the  nuisance.  Sa^- 
borough  (May^tr)  v.  Scarborough  Sural  Sa  nfta  j 
Authority,  1  L.  R.,  Exch.  Div.  344;  M  LT^ 
N.  8.  708. 

Bafordng  ord«n  for  abaienaal  aad  n- 
moTaL]--Under  18  &  19  Vict,  c  121^  Ck 
sanitary  inspector  for  the  local  aotimriryoC 
a  district  obtained  an  order  of  justioes  isr  ike 
abatement  of  a  nuisance.  The  local  antkmtj 
was  requested  by  the  party  afr^ered  byl^ 
nuisance  to  take  steps  for  enforcing  tbeoide^ 
but  did  not  do  so.  The  court  refused  m 
application  by  the  party  aggrieved  for  a  naa- 
damus  to  compel  the  local  authority  to  eafma 
the  order.  Bauetty  Ez  parte,  7  £1.  &  BL  »; 
8  Jur.,  N.  8.  180;  20  L.  J.,  M.  C.  64. 

Under  18  &  10  Vict,  c.  12>,  justices  ordavl 
a  party  against  whom  complaint  was  made  kj 
the  Nuisances  Ileraoval  Committee,  for 


a  nuisance,    *Uo  abate  and  discootiouc  tk 
nuisance  and  to  do  such  works  and  acts  as  wn 
necessary  to  abate  the  nuisance,  so  that  tht 
same  siiall  no  longer  be  n  nuisance:''  and  if 
the  order  was  not  complied  Trith,  the  c<HDaut' 
tec  was  authorized  to  enter  upon  tlie  premises, 
and  to  do  all  such  works,  matters  or  things 
as  might  be  necessary  fop  carrying  the  onkr 
into  execution:— Held,  that  this  was  not  sa 
order  for  the  execution  of  structural  woita, 
so  as  to  be  subject  to  appeal,  and  that  these- 
fore  a  iK?nalty  might  be  im|>09cd  for  dko- 
bediencc  of  the  onier,  notwithstanding  the 
entry  of  an  appeal  against  such  order,  aad 
that  the  orders  could  not  be  brought  np  by 
certiorari.      Liverpool  {Mayor,  <ftc.)»  ^xpak, 
8  £1.  &  Bl.  537;  4  Jur.,  N.  S.  883;  27  L  J., 
M.  C.  89. 

A  penalty,  under  18  &  19  Vict.  c.  121,  & 
14,  for  disobedience  of  an  order  to  abate  t 
nuisance,  cannot  be  enforced  without  a  pre- 
vious summons  of  the  persons  on  whom  it  is 
imposed.  Reg.  y.  Jenkins,  SB.  &  8.  116;  9 
Jur.,  N.  S.  570;  82  L.  J.,  M.  C.  1;  11 W.  R, 
20;  7  L.  T.,  N.  8.  272. 

An  order  to  abate  a  nuisance  by  removiag 
offensive  privies  was  directed  to  the  *'  owaer, 
or  to  the  nuisance  removal  committee,'*  tiw 
owner  being  directed  to  remove  the  sua* 
within  seven  days,  and  if  such  order  was  not 
complied  with,  the  committee  was  authorized 
and  required  to  enter  and  remove  it.    Tha 
seven  days  elapsed,  and  neither  the  owner 
nor  the  committee  removed  the  nuisance:— 
Held,  that  the  justices  had  power  to  fine  the 
owner,  under  the  18  &  19  Vict.  c.  131.  s.  14» 
for  disobedience  of  the  order,  notwithstand- 
ing that  it  was  addressed  as  well  to  the  nui- 
sance committee  as  to  the  owner.    Tondim  t. 
Great  Stanmore,  12  L.  T.,  N.  S.  118-<i.  B. 

Upon  an  information  against  a  party  for  a 
nuisance  through  a  chimney  sendia^  forth 
black  smoke,  an  order  was  made  on  the  20th 
July,  18G8,  that  within  two  months  he  shoold 
maUc  such  alterations  in  the  chimney,  as  to 
consume  the  smoke  arising  therefrom.    He 
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hereupon  nodo  Alterations,  and  the  smoke 
:^af%ccl  to  issue  antil  the  4th  of  tho  following 
*«bruary,  when  for  a  limited  period  on  that 
.iiy  ancl  following  days  it  ngain  issued.  In 
A«o  folio winp^  July  an  information  was  laid 
or  disobedience  to  the  order.  No  evidence 
was  given  as  to  the  cause  of  the  issuing  of  the 
nmoko,  and  the  justices  convicted  him: — 
Held,  first,  that  there  was  evidence  justifying 
t:lic  conviction,  and,  secondly,  that  as  the 
Vftuisiuicc  was  a  continuing  one  tho  11  &  12 
>^ict.  c.  43,  s.  11,  did  not  apply.  Iliggim  v. 
Morthu)ich  UnimiOuardiam),  22  L.  T.,  N.  B. 
T52 — Mollor  and  Pigott. 

An  order  having  been  made  under  the  20  & 
80  Vict.  c.  00,  s.   10, 'requiring  the  owners  of 
n  chimney  '^  within  one  calendar  month  from 
the  service  of  tho  said  order  to  cease  to  send 
forth  hlack  smoke  from  a  certain  chimney,*' 
tlicy  failed  to  comply  with  the  order  on  nine- 
teen separate   days: — Held,  that  they    were 
ICuilty  of  nineteen  distinct  offenses,  and  thnt 
the  Justices  had  power  to  order  them  to  pay 
nineteen  penalties  of  lOs.  each,  and  tho  costs 
of  nineteen  separate  summonses,  under  18  & 
19  Vict.  c.   121,  s.   13.     litg,  v.  IKl  R  York- 
shire  {Justices).  20  W.  R.  712— B.  C. 

Justices  acting  in  pursuance  of  tho  Nui- 
sances Kemoval  Act,  1855,  and  the  Sanitary 
Act,  18G0.  ordered  tho  occupiers  of  premises 
to  cease  to  send  forth  black  smoke  from  their 
chimney,    so    thut    the  Siune  should    bo  no 
longer  a  nuisance.     The  order  liaving  been 
^Kisistently  disregarded,   and    the  offenders 
summoned  and  ii  penalty  imposed  on  them  for 
their  ilefault,   nineteen  separate  informations 
were  eventually  laid,  and  the  same  number  of 
summonses  simultaneously  issued  in  respect  of 
us  many  nets  of  disobedience,  each  committed 
on  a  different  day,    by  sending  forth  black 
smoke.    At  the  hearing  of  tho  summonses, 
the  full  penalty  of  10«.  was  imposed  for  tho 
offense  alleged  in  each,  and  tho  offenders  were 
ordered  also  to  pay  15«.  costs  upon  the  first 
summons,  and  IGs.  costs  upon  every  other. 
They  objected  that  their  disobedience  was  but 
one  dcfuult,  and  that  tho  divers  acts  com- 
plained  of  should  have  been  charged  in  a 
single  summons,  to  which  one  set  of  costs 
only  would  have  attached ;  and  they  obtained 
a  rule  calling  on  the  justices  to  show  cause 
why  they  should  not  state  a  case:— Held,  that 
each  daily  emission  of  smoke  was  a  separate 
act  of  disobedience,  for  which  a  separate  sum- 
mons might  bo    lawfully  issued,  and  that, 
under  tho  circumstances,  the    justices    had 
not  so  exercised  their  discretion  in  awarding 
costs  as  to  render  the  interference    of   the 
court  necessary.     Iteff,  v.  WaterJumsej  7  L.  R., 
Q.  B.  645;  41  L.  J.,  M.  C.  115;  20  L.  T.,  N. 
B.  701. 

Scmblo,  that,  had  they  done  so,  the  proper 
remedy  would  not  be  by  ruling  them  to  state 
a  case.    lb, 

By  38  &  30  Vict.  c.  55,  s.  343,  which  came 
into  force  on  the  11th  of  August,  1875,  18  i& 
19  Vict.  c.  121,  and  20  &  30  Vict.  c.  90,  are 
repealed,  >vith  a  proviso  that  *^this  repeal 
iball  not  aSect  any  right  or  liability  acquired, 


accrued,  or  incurred  under  any  enactment 
hereby  repealed."  An  order  uuder  18  &  10 
Vict.  c.  121,  and  20  <&  80  Vict.  c.  00,  to  dis- 
continue the  sending  forth  of  black  smoke 
from  a  certain  chimney  in  such  quantity  as  to 
be  a  nuisance  was  made  by  justices  and 
served  on  the  owner  on  the  24^th  of  May,  1875. 
On  tho  12th  of  August,  1875,  black  smoke 
was  emitted  from  the  chimney  in  such  quan- 
tity as  to  be  a  nuisjtnce.  The  owner  having 
been  summoned  before  justices  for  a  disobedi- 
ence of  the  order,  they  dismissed  the  sum- 
mons upon  the  ground  that  the  statutes  under 
which  the  order  was  made  had  been  repealed 
on  tho  11th  of  August:— Held,  that  the  order 
was  a  **  liability  *'  within  the  proviso  in  88  <& 
30  Vict.  c.  55,  s.  2143,  that  it  continued  in 
force,  notwithstanding  the  repeal  of  the 
statutes  under  which  il  was  made,  and  that 
the  decision  of  the  just  ires  was  erroneous. 
Barnes  v.  EddUston,  1  L.  It.,  Exch.  Div.  102; 
45  L.  J.,  M.  C.  102;  84  L.  T.,  N.  8.  823— 
D.  C.  A. 

Black  smoke  having  issued  from  a  chimney 
in  such  quantities  as  to  be  a  nuisance,  an  or- 
der of  abatement  was  muide  under  the 
Nuisances  Itemoval  Act,  1855,  and  tho  Sani- 
tary Act,  18C0;  subsequently,  black  smoke 
having  a^nin  issued  from  the  chimney,  an  or- 
der was  made  upon  the  compliiiot  of  the  re- 
spondent, under  23  &  24  Vict.  c.  77,  s.  13, 
prohibiting  the  incurrence  of  the  nuisance. 
Two  informations  having  been  laid,  one  in 
respect  of  each  order,  but  both  founded  on 
the  siuno  act  of  emission  of  black  smoke: — 
Held,  that  the  act  complained  of  being  the 
same  in  each  citse,  there  could  not  bo  two 
convictions  in  respect  of  it.  EdiVeston  v. 
Barnes,  1  L.  R,  Exch.  Div.  07;  34  L.  T., 
N.  S.  407. 

Appeal  against  order  of  remoiral  and  abate- 
ment.]— In  computing  tho  two  days  allowed 
by  18  &  10  Vict.  c.  121,  s.  40,  to  an  appeU 
lant  for  entenng  into  a  recognizance  after 
giving  notice  of  appeal,  Sunday  is  to  be  reck- 
oned as  one,  though  it  falls  on  tho  last  day. 
Simpkhf  Ex  pttrte,  0  Jur.,  N.  S.  144;  20  L. 
J.,  M.  C.  23;  2  El.  &  EL  302. 

The  drainage  of  a  jail,  which  had  been 
duly  declared  to  be  a  borough  jail,  was  car- 
ried by  open  drains  through  lands  not  belong- 
ing to  the  corporation.  Upon  the  complaint 
of  the  nuisances  removal  committee  the  justi- 
ces made  an  order,  under  the  18  &  10  Vict.  c. 
121,  8.  12,  upon  the  corporation  to  abate  the 
nuisance,  and  do  such  works  \\&  wcro  neces- 
sary to  abate  the  same.  The  nuisance  could 
only  be  removed  by  the  construction  of  a 
covered  drain  through  the  lauds: — Held,  that 
the  order  was  an  order  to  abate  the  nuissuce, 
and  not  an  order  for  structural  works,  within 
8. 10,  and  thei'efore  there  was  no  appeal  to  the 
quarter  sessions  against  it.  Liverpool  {Mayor^ 
^hc\  JSx  parte,  4  Jur.,  N.  S.  833;  27  L.  J., 
M.  C.  80;  8  El.  &  Bl.  637. 

Parties  having  been  convicted  by  justices 
for  a  nuisance,  under  18  &  10  Vict.  c.  121, 
they  appealed  to  the  quarter  sesuons,  when 
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the  GonvictioD  wn*  affirmed,  subject  to  a  case ; 
the  order  of  quarter  seeaions  directinf^  that 
* '  the  costs  of  the  appeal  ahouid  abide  the 
result  of  the  decision  of  the  Queen^s  Bench/' 
The  case  and  order  of  sessions  having  been 
duly  removed,  the  court  quashed  the  ordw  of 
quarter  sessions  generally:— Held,  that  the 
order  being  quashed  generally,  tlie  •  court  of 

auarter  seasious  had  no  power  afterwards  to 
eal  with  the  costs.     Jiey.  v.  Hampshire  {Ju^ 
tieei),  8  Jar.,  N.  S.  1212;  8.  0.,  nom.  IsU  of 
Wiffht  Ferry  Company  ▼.  liyde  CommiMumen^ 
7  L.  T.,  N.  S.  801— B.  C— Crouipton. 

Asaeaaments  and  rates.]— By  18  &  19  Vict. 
c.  121,  s.  22,  the  local  authority  is  empowered 
to  lay  down  a  sewer  along  any  ditch  or 
watercourse  used  for  t!»e  conveyance  of  sew- 
age from  any  house,  and  to  keep  the  sanic  in 
good  repair,  and  **to  assess  every  house, 
building,  or  premises  then  or  any  time  there- 
after using  for  the  purposes  aforesaid  the  said 
ditch,  wtttcrconrso  or  sewer,  to  such  pay- 
ment, either  immediate  or  annual,  or  dis- 
tributed over  a  term  or  years,  as  they  shall 
think  just  and  reasonable. '*  Un(]er  this  en- 
actment a  local  authority  assessed  the  houses 
then  built  aud  using  a  sewer  in  certain  sums 
set  opposite  to  their  names  in  the  assessment, 
and  passed  a  resolution  enabling  the  {Xirsons 
assessed  to  compound  for  the  assessment : — 
Held,  first,  that  the  assessment  was  not  bad, 
because  it  did  not  provide  for  houses  which 
might  thereafter  be  built  and  use  the  sewer. 
Beg.  V.  MiddUeex  {Justices)^  2  Jur.,  N.  S. 
1045— Q.  B. 

Held,  secondl}^  that  the  resolution  en- 
abling the  persons  to  compound  was  no  ptu*t 
of  the  assessment.     Ih, 

By  18  &  10  Vict.  c.  121,  s.  23,  the  local 
authority  is  in  certain  cases  required  to  make 
a  sewer,  and  is  emi>owercd  to  assess  every 
house  using  it,  and  after  fourteen  days^  notice 
left  on  the  premises  assessed  to  levy  the  sum 
assessed  in  the  same  manner  as  highway  rates 
are  leviable,  with  the  same  right  of  appeal 
against  the  assessment  as  shall  be  given  by 
the  law  for  the  time  being  relating  to  liigh- 
woys.  By  the  Highway  Act,  6  &  0  Will.  4,  c, 
50,  s.  105,  notice  of  appeal  is  to  be  given 
within  fourteen  days  after  the  rate  has  been 
made : — Ilcld,  that  the  fourteen  days  for  ap- 
pealing were  to  bo  reckoned  from  the  notice 
of  the  assessment  lx;ing  left  on  the  premises. 
Reg.  V.  MiddUton  Nuisances  liemoval  Commit' 
tee,  5  Jur.,  N.  S.  022;  1  El.  &  El.  98;  28  L. 
J.,  M.  C.  41;  7  W.  U.  37. 

By  18  &  10  Vict.  c.  121,  s.  22,  it  is  pro- 
vided that  the  assessment  shall  in  no  case  ex- 
ceed Is,  in  the  pound  on  the  assessment  to 
the  highway  rate: — Held,  that  the  assessment 
might  exceed  Is.  in  the  pound  on  the  ratable 
value  as  assessed  to  the  highway  rate,  if  dis- 
tributed over  a  term  of  years,  but  must  not 
exceed  Is.  in  the  pound  on  such  ratable 
value  for  the  current  year.     lb. 

Under  18  &  10  Vict.  c.  121,  the  local 
authority  in  a  distinct,  which  has  rendered  in- 
nocuous a  drain  passing  through  its  district. 


conveying  away  the  filth  of  honaes  in  s 
higher  district,  has  no  power  to  asKss  tb 
owners  of  those  houses  for  payroent  of  the  ex- 
penses, though  those  houses  use  tbiadrua. 
Jieg.  V.  Tat/tam,  8  £1.  &  BL  915;  &  (L, 
nom.  Reg.  v.  Warner^  4  Jur.,  K.  S.  6(0;  27 
L.  J.,  M.  C.  144. 

The  power  of  assesaraent  of  a  \oekl  aatfaoritj 
is  confined  to  property  within  the  distiictlar 
which  they  act.    lb. 

A  |)arisb,  II.,  was  divided  into  distneti, 
for  the  purpose  of  drainage  works.     In  I^ 
.  the  local  authority  constructed  a  sever  at  IL 
street,   and  assessed  the  houses  using  Hal 
sewer,  and  B.  was  charged  with  an  aoactl 
payment,  which  was  redeemed  by  him  in  ]kv- 
suunce  of  a  resolution  of  the  load  autboiitj. 
In   1850  the  local  authority  constructed  tt- 
other  sewer  at  M.    hill.     These  sewcis  in- 
creased a  nuisance  which  already  existed  ia 
the  village  of  II.,  w^hich  was  a  lower  distrtet 
In  1850  the  local  authority  kid  down  a  sewer 
in  the  vill'age,  and  it  was  resK)lvcd  that  tk 
drainage  of  I^I.   street,  3L  hill,  and  in  t^ 
village  should  be  considered  as  one  system,  sad 
that  the  total  cost  of  the  works  should  bess> 
certainod,  and  that  all  houses  using  ihc  seven 
so  constructed  should   be    assessed  in  soch 
manner  that  each  should  ^^aj  s=  cz^zr^l  pound 
rate.     The  local  authority  assessed  the  hoasei 
in  M.  street  at  a  rate,  making,  with  what  was 
paid  by  that  district  for  the  works  done  ia 
1855,  an  amount  equaling  the  amount  to  be 
paid  by  the  houses  in  the  viUagc.     Amneg 
others  B.  was  assessed : — Held,  that  the  local 
authority  had  power  to  assess  B.,  as  his  house 
used  the  sewer  laid  down  in  the  village,  vidb 
in  the  meanin?  of  the  18  &  10  Vict  c.  121.S. 
22.     li/!g.  V.  Bodkin.  C  Jur.,  N.  S.  1270;  30 L 
J.,  M.  C.  38;  3  El.  &  El.  271. 

Where  a  local  authority,  being  a  nuisaoces 
removal  committee,  of  which  the  surveyors  of 
highways  arc  ex  officio  members,  have  made 
a  sewer,  under  18  &  10  Vict.  c.  121,  s.  22, 
they  must  exercise  their  power  under  tiiai 
section  of  assessing;  the  houses  using  the  sewer 
before  the  highway  rates  arc  applicable  to  the 
payment  of  the  expenses ;  ana  an  order  of 
justices,  made  under  s.  7,  on  the  surveyors  of 
highways,  for  payment  of  the  expenses,  ii 
illegal,  and  may  be  removed  by  certiorari,  not- 
withstanding that  writ  is  taken  away  by  & 
80.  lieg.  v.  Gosse,  0  Jur.,  N.  8.  1360;  SOL. 
J.,  M.  0.  41;  8  L.  T.,  N.  a  404— Q.  B. 

A  nuisances  removal  committee,  actin?  for 
any  place  under  18  &  10  Vict.  c.  131,  and  en- 
titled to  be  repaid  their  costs  and  charges  in 
executing  the  act  out  of  the  poor-rates,  mar 
call  on  the  overseers  to  pay  them  the  amoant 
of  such  costs  and  charges,  without  justifyiog 
the  item  to  such  overseers.  Jieg.  v.  Eteilt^ 
W.  R.  127— B.  C— Crompton. 

As  to  assessments  and  rates  for  sewers,  gen- 
erally,—see  Sewers;  in  the  metropolis,— 8ce 

ilETllOPOLIS. 

Recovery  of  espenses.] — A  i)erson  to  wbon 
an  owner  of  premises  resident  abroad  sent  i 
power  of  attorney,  authorizing  him  to  roccire 
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nts,  id  not  thereby  constituted  owner, 
18  &  10  Vict.  c.  121,  8.  2,  so  as  to 
r  hiin  personally  liable  for  the  cr)sts  and 
ises  of  the  abatement  of  a  nuisance  on 
premises  previously  to  the  receipt  of 
authority.  Bly thing  Union  (Guardians) 
r.  TVarton,  3  B.  &  S.  352;  0  Jur.,  N.  8.  807; 
t^  J^,  J.,  M.  C.  132;  11  W.  It  800;  7  L.  T„ 
C!>r.    S.   673. 

le  county  court,  or  two  justices,  have  ex- 
ive  jurisdiction  to  try  an  action  for  the 
recovery  of  money  paid  by  parish  authorities 
for  the  abatement  of  a  nuisance,  and  the  costs 
-tVioreof,  under  11  &  12  Vict.  c.  123,  s.  8,  al- 
'fetiough  the  title  to  land  may  be  in  question. 
JEHcTrtfcrd  Union  {Guardians)  v.  Kimpton^  11 
laxch.  295;  25  L.  J.,  M.  C.  41. 

The  amount  paid  for  carrying  into  force  an 

order  of  two  justices  to  abate  a  nuisance,  un- 

Aer  11  &  12  Vict.  c.  123,  may,  under  s.  8,  be 

recovered  in  a  county  court,  from  the  owner 

of  the  premises  where  the  nilisanco  existed, 

tlioii<o;h  title  to  land  comes  in  question.     Beg. 

V.  Uarden,  2  El.  &  BL  189;  17  Jur.  804;  22 

L.  J.,  Q.  B.  290. 

IV.  Actions. 
1.  At    Common  Law, 

Zaooal  in  their  nature.] — ^An  action  for  a 
nuisance  is  local  in  its  nature,  and  the  nui- 
sance must  be  proved  to  have  been  committed 
In  the  county  where  the  venue  is  laid ;  if  no 
place  and  county  are  alleged  where  the  nui- 
sance is  committed,  the  county  in  the  margin 
will  be  intended.  Warren  v.  WMy  1  Taunt. 
879. 

An  action  for  damnges  arising  from  a  public 
nuisance  on  real  property,  as  on  a  public 
highway,  is  a  local  action;  and  if  there  is  no 
local  description  in  the  body  of  the  declara- 
tion, the  county  in  the  margin  must  be  taken 
as  repented  in  the  declaration,  and  it  is  a  ma- 
terial allegation;  and  on  a  plea  traversing  the 
existence  of  the  highway,  proof  that  the  high- 
way is  in  another  county  is  n  fatal  variance 
and  a  ground  of  nonsuit.  Biehardwn  v.  Loch- 
lin,  II  Jur.,  N.  S.  951;  84  L.  J.,  Q.  B.  225; 
0  B.  &  S.  777. 

Pleading.] — In  declaring  for  a  nuisance,  the 
immediate  cause  of  the  injury  must  be  stated ; 
and  under  an  averment  of  the  remote  cause, 
and  an  allegation  that  by  means  of  the  pre- 
mises the  noxious  matter  annoyed  the  pluint- 
itTs  house,  it  is  not  competent  to  give  evi- 
dence of  the  intermediate  c&uses.  Fitzsi- 
nons  v.  IngliSy  5  Taunt.  534. 

Evidence.] — In  an  action  for  a  nuisance, 
Tvhcre  the  defendant  pleads  not  guilty,  the 
plaintifT  must  not  only  prove  the  existence  of 
the  nuisance,  but  that  the  defendant  was  the 
person  who  caused  it.  Datoaon  v.  Moore^  7 
C.  &  P.  25 — Abinger. 

Notice  to  remove  a  nuisance,  left  at  the 
premises,  is  evidence  against  a  subsequent 
occupier.  Johnson  v.  Bmsley^  R.  &  M.  189— 
Abbott. 


On  the  trial  of  an  issue,  whether  (during 
a  certain  period)  there  arose  from  the  works 
of  the  defendants  noisome,  offensive,  noxious 
or  unwholesome  smoke,  and  other  vapors, 
to  the  nuisance  of  the  plaintiff,  whereby  the 
produce  of  his  garden  was  deteriorated, 
evidence  was  adduced  for  the  plaintiff  to 
show  that  the  smoke  and  other  vapours  from 
defendants'  works  had  injured  the  produce 
of  other  grounds  in  the  neighborhood;  and 
also  for  the  defendants  to  show  that  their 
works  did  not  injure  the  produce  of  any  other 
ground ;  and  one  of  the  defendants'  witnesses 
having,  on  his  examination  in  chief,  described 
several  gardens  in  the  neigborhood  of  the 
works  as  in  the  utmost  health,  was  asked  on 
cross-examination  by  the  plaintiff^s  counsel, 
if  he  knew  Glasgow-field  (grounds  in  the 
neighborliood) ;  and  having  answered  that  he 
**  knew  Ghwgow-field,  and  never  knew  of  any 
damage  done  there,"  he  was  then  asked 
'*  whether  he  had  known  of  any  sum  having 
been  paid  by  the  defendants  to  the  pro- 
prietors of  Glasgow-field  for  alleged  damage 
there  occasioned  by  tlieir  works:" — Held,  that 
the  question  was  inadmissible,  as  leading  to 
a  new  collateral  inquiry,  which,  answered 
either  way,  could  not  affect  the  issue  or  test 
the  credit  of  the  witness.  If  he  answered 
that  money  hod  been  paid,  the  payment  would 
not  be  ))roof  of  damage  done,  as  it  might 
have  been  paid  to  buy  peace.  Tennant  v. 
HamiUony  7  C.  &  F.  123. 

In  an  action  by  a  reversioner  for  damage 
done  to  the  reversion,  by  cutting  off  the 
caves  of  a  building  belonging  to  him,  and  by 
erecting  a  wall  with  a  drip  over  his  premises: 
— Held,  that  as  there  might  be  repeated 
actions  for  continuing  the  nuisance,  evidence 
tendered  at  the  trial  of  the  first  action  for  the 
purpose  of  showing  the  diminution  in  the 
salable  value  of  the  premises,  was  properly 
rejected.  Battish'dl  or  IkUhishiU  v.  Jieedy  18 
C.  B.  C90;  25  L.  J.,  C.  P.  290. 

2.   Under  The  Judicature  Acts. 

Parties  to  actions  to  restrain;  and  when 
such  actions  are  maintainable.] — The  defend- 
ant was  tenant  and  occupier  of  a  newly- 
erected  stable,  adjoining  and  all  but  touching 
the  flank  wall  of  a  house  in  the  suburbs  of 
London,  and  which  stable  was  erected  on  a 
mound  of  made  earth  at  a  higlier  level  than 
the  basement  of  the  plain  tiff  ^s  house,  and  the 
result  was  that  water,  mixed  with  stable 
draiuoge  and  sewage,  leaking  from  a  broken 
soil  pipe  in  the  stable  yard,  oozed  through 
the  wall  of  the  plaintiff *s  house,  so  as  to  be  a 
nuisance.  On  a  bill  by  the  owners  of  the 
house,  for  an  injunction  to  restrain  the  nui- 
sance occasioned  by  the  damp,  and  also  by 
the  noise  of  the  horses  kept  in  the  stable: — 
Held,  that  the  occupier  of  the  house  should 
be  a  party  to  the  suit,  inasmuch  as  the  alleged 
nuisances  were  of  a  temporary  nature. 
Broderv.  Saillard^  45  L.  J..  Chanc.  Div.  414; 
2  L.  R.,  Ch.  Div.  C92;  24  W.  R.  lOil— R. 

The   bill   having  been   amended  by   the 


9645 


NUN. 


Addition  of  tho  occupier  as  a  co-plaintiff,  it 
Appeared  that  the  damp  was  due  to  the  cir- 
cumstance of  the  stable  being  erected  on 
made  earth,  placed  there  unknown  to  the  dc- 
fentiant  by  some  predecessor  in  title: — Held, 
nevertheless,  that  an  injunction  should  be 
granted,  for  tho  reason  that  tho  possessor  of 
land  is  responsible  for  nuisances  arising  on  it, 
by  wiiatevcr  means  occasioned.     lb, 

A  corp<iration,  which  became  the  stmitary 
authority  in  their  town  in  1873,  sulTered 
sewage  to  continue  to  run  from  a  drain  in  the 
town  into  a  canal,  by  a  culvert  running 
through  the  plain tifTs  pro|)crty,  which  created 
pome  nuisance  and  some  damn^cto  the  plaint- 
iff:—Ileld,  that  an  information  would  lie, 
and  that  the  corporation  was  liable  to  be  re- 
strained by  injunction  from  continuini;  such 
nuisance  and  damage,  though  they  derived 
no  profits  from  tbc  works  causing  the  nui- 
sance. Act,  Oen,  y.  BasingtitolM  (Mayor)^  45 
L.  J.,  Chanc.  DJv.  720;  24  W.  U.  817— V.  C, 
U. 

An  action  was  brought  to  restrain  a  general 
in  her  Majesty*s  army,  and.tlic  officers  under 
his  command,  from  causing  or  permitting  rifle 
practice  on  a  common  (forming  )Kirt  of  the 
land  thus  vested),  in  close  proximity  to  a 
house,  which  as  the  owner  alleged^  was  a 
serious  nuisance  and  occasioned  damage  to 
his  property.  On  motion  for  an  injunciion : — 
Held,  that  to  such  an  action,  if  sustainable, 
the  secn>tary  of  state  for  war  was  a  necessary 
party.  JJawley  v.  Steele,  0  L.  K.,  Cb.  Div. 
521 ;  40  L.  J.,  Chanc.  Div.  782— R. 

Held,  also,  that  the  allegations  in  the  state- 
ment of  claim  being  insuflicient,  no  interloc- 
utory injunction  could  be  granted.    lb. 

Pleading.] — Payment  into  court,  together 
with  a  denial  of  the  right  of  action,  was 
pleaded  in  an  action  for  a  nuisance: — Held, 
that  in  such  an  action  such  pleading  ought 
not  to  be  allowed,  even  if  in  other  actions  the 
case  were  otherwise.  Spurr  v.  Ilnli,  46  L. 
J.,  Q.  B.  Div.  603:  2  L.  R.,  Q.  B.  Div.  615. 

In  an  action  to  restrain  carrying  on  works 
as  a  nuisance,  the  reasonableness  of  the  mode 
of  working  is  not  proper  to  be  put  in  issue. 
West  V.  White^  46  L.  J.,  Chanc.  Div.  333— 
V.  C.  B. 

Award  of  damages  Instead  of  injnaotion.] 
— Injunction  suit  to  restrain  the  defendants 
from  causing  a  nuisance,  by  the  working  of 
their  patent  for  making  bricks  and  tiles 
under  a  covered  area,  to  the  plaintiff  and  her 
dwelling-boose.  The  bill  prayed  an  injunc- 
tion, but  did  not  ask  any  inquiry  aa  to  dam- 


ages. The  plaintiff  at  the  hearing 
willing  to  take  damages  instead  of  s&  iQJHBc- 
tion: — Held,  thnt  a  nuisance  was  pcora^d, 
and  that  the  plaintiff  was  entitled  to  dimigej 
although  she  had  not  prated  for  ihcmbj  bcr 
bill.  Cratpford  v.  Ilomtea  Steam  Bivk  ^md 
Tile  Company,  34  L.  T.,  N.  S.923;  43L.  J^ 
Chanc.  Div.  432— C.  A. 

A  memorandum  of  a  decree,  ginng &^- 
ages  instead  of  an  injunction  in  retpect  of  a 
nuisance,  >vas  directed  to  be  indorsed  on  &e 
X^laintiff's  title-deed.     lb. 


Nul  ^id  Eecorb. 


See  JUD03CEST. 


Bights  of  property.]— Quffire,  wbetber  sa 
assignment  of  property  by  a  nun,  in  puismos 
of  a  vow  made  on  entering  the  coarest^  is 
valid?  FuUiam  v.  MaeCarty,  1  U.  L.  Gia 
703;  12  Jur.  757. 

A  nun  is  not  civiliter  mortua,  or  iBespsbl. 
of  holding  pro|)crty.  Metcalfe,  I/i  n,  1- 
Jur.,  N.  S.  224:  33  L.  J.,  Chanc  m\  al 
firmed  on  appeal,  2  Do  G.,  J.  &  &122. 

As  to  effect  of  profession  as  monk  or  oici. 
— see  liloKK. 


Nuncttpattoc  toUb. 

See  Wnx. 


Nimquam  Inbebttahts. 


See  Pleading. 


^u|)ttal  Contract 

See  fiEuBBASD  um  "Wtwu, 
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L  WnBN  IteQunusD   ob  Allowed,    akd 

Fork,  in  Genebat«,  0547. 
n.  Profane  Cubsiko,  0550. 
IIL  On  Affidavit.      8eo  Affidavit   and 

Declaration. 
IV.  Of  Witnesses.    Beo  Evidence. 
y.  False    Swearing,    Voluntary,     and 
other  Unlawful  Oaths.    Beo  Criu- 
INAL  Law. 
VL  Blasphemous  LniaLs.     See  Criminal 
Law. 

L  When    Required    or    Allowed,    and 
Form,  in  General. 

Stetntaik]— [By  1  &  2  Vict.  c.  109,  U  U  de- 
dared  and  enacted^  that  in  all  easei  in  which  an 
oath  may  lawfully  be  and  ehaU  have  been  admin- 
Utered  to  any  perton^  either  as  a  juryman  or  a 
witnesif  or  a  deponent  in  any  proceeding^  civil 
or  criminal,  in  any  court  of  law  or  equity,  in 
the  United  Kingdom,  or  on  appointment  to  any 
office  or  employment,  or  on  any  occasion  what- 
^  ever,  such  person  is  bound  by  the  oath  adminis- 
'  tered,  provided  the  same  shall  have  been  adminis' 
tered  in  stichform  and  with  such  ceremonies  as 
such  person  may  declare  to  be  binding;  and 
every  such  person  in  case  of  wiUful  false 
swearing  may  be  convicted  of  the  crime  of  perjury 
in  the  same  manner  as  \f  the  oath  had  been 
(Mdministered  in  the  form  and  with  the  ceremonies 
most  commonly  adopted. 

By  17  &  18  Vict.  c.  125,  s.  20,  if  any  person 
called  as  a  witness,  or  required  or  desiring  to 
make  an  affidavit  or  deposition,  shall  refuse  or 
be  unwilling,  from  alleged  conscientious  motives, 
to  be  sworn,  it  shall  be  lawful  for  the  court  or 
judge^  or  other  presiding  officer,  or  person  qwdi- 
fled  to  take  (Mdavits  or  depositionSy  upon  being 
sati^/Ud  of  the  sincerity  of  such  objection,  to 
permit  such  person,  instead  of  being  sworn,  to 
meike  his  or  ner  solemn  affirmation  in  the  words 
following  ;  mz, : — 

**  I,  A.B,,  do  solemnly,  sincerely  and  truly  affirm 

^*  and  declare,  t/uU  the  taking  of  any  oath 

"is,  aeeordinq  to  my  religious  belief,  un- 

"lawful;  and  I  do  also  solemnly,  sincerely 

"  and  truly  affirm  and  declare,"  Sc. 

which  solemn  affirmation  and  declaration  shall 

be  ^  the  same  force  and  effect  as  if  such  person 

had  taken  an  oath  in  the  usual  form, 

10  &  17  Vict.  c.  78,  reUUes  to  the  appointment 
^  persons  to  administer  oaths  in  c/uincery  in 
Ueu  of  masters  extraordinary, 

17  &  18  Vict.  c.  78,  appoints  persons  to  ad- 
minister oaths  in  the  High  Court  of  Admiralty, 

22  Vict.  c.  10,'  prescribes  Vie  form  of  affirma- 
tion to  Ite  taken  by  Quakers  and  other  persons  by 
law  liermitted  to  miike  a  solemn  affirmation  or 


declaration,  instead  of  taking  an  oath  prescribed 
by2\  <k22  Viet.  c.  48. 

By  24  <&  25  Vict.  c.  66,  persons  refusing,  from 
conscientifms  motives,  to  be  sworn  in  criminal 
proceedings,  are  j)ermitted  to  make  a  solemn 
affirmation  or  declaration. 

By  5  <&  0  Will.  4,  o.  02,  9.  18,  justices  and 
other  perStms  are  prohibited  from  receiving  any 
affidavit  totiehing  any  matter  or  thing  whereof 
such  justice  or  other  person  has  not  jurisdiction 
or  cognizance  by  some  statute :  provided  that  it 
is  not  to  extend  to  affidavits  which  may  be 
required  by  the  laws  of  any  foreign  eonntry  to 
give  validity  to  inetruments  in  writing  designed 
to  be  used  in  such  foreign  countries. 

By  81  &  82  Vict.  c.  72,  The  Promissory 
Oaths  Act,  1868,  the  forms  of  the  oath  of  al- 
legiance, clerical,  official  and  judicial  oaths,  and 
for  members  of  parliament  on  Uiking  their  seats, 
are  prescribed,  and  a  dedai-ation  in  other  eases 
substituted. 

84  &  85  Vict.  c.  48,  The  Promissory  Oaths 
Act,  1871,  repeals  a  variety  of  enactments  re* 
letting  to  oaths  and  declarations  which  are  not 
in  force. 

By  s.  2,  whereas  by  the  Promissory  Oaths 
Aet,  1868,  it  is  provided  that  the  oaths  of  allegi- 
ance and  judicial  oath  should  be  taken  by  each  of 
certain  officers  therein  mentioned,  in  manner  in 
which  the  oaths  required  to  be  taken  by  such 
officer  previously  to  the  passing  of  that  aet  would 
have  been  taken  ;  and  it  is  desirable,  with  a  view 
to  the  revision  of  tlie  statute  law,  to  define  the 
manner  in  which  such  oaths  are  to  be  taken  :  Be 
it  enacted  that  each  such  officer  shall  take  the 
said  oaths  brf(/re  such  persons  as  her  Majesty 
may  from  time  to  time  appoint ;  or,  in  England, 
before  the  Lord  High  Chancelh?'  of  Great  Brit- 
ain, or  in  the  Court  of  Chancery,  Queen's 
Bench,  Common  Pleas,  or  Exchequer,  in  open 
court  before  one  or  more  of  the  judges  of  such 
court,  or  in  open  court  at  t/ie  general  or  quarter 
sessions  of  the  peace  for  the  county,  borough  or 
place  in  which  the  person  taking  the  oaths  acts 
as  justice. 

By  84  &  85  Vict.  c.  83,  the  House  of  Com- 
mons may  administer  an  oath  to  a  witness  at  the 
bar  of  tlie  house,  and  a  committee  of  the  house 
may  also  examine  witnesses  on  oath  ;  and  by  s. 
2,  the  first  section  of  the  21  <fi  22  Vict,  c,  78, 
and  the  third  section  of  the  84  <ft  85  Via,  e.  8, 
are  repealed.] 

A  private  estate  act  gave  power  to  a  tenant 
in  tail  to  alien,  provided  he  took,  within  six 
months  after  attaining  eighteen,  the  oaths 
appointed  to  be  taken,  instead  of  the  oaths  of 
sapremacy  and  allegiance,  by  1  Will.  &  M.  c. 
8,  and  also  subscribed  the  declaration  in  80 
Car.  2,  Stat.  2,  s.  8 ;  and  by  subsequent  enact- 
ments, the  imi^osition  of  these  oaths  and 
declaration,  for  the  purposes  of  the  acts,  was 
abolished: — Held,  that  such  tenant  in  tail 
was  not,  nor  his. issue,  entitled  to  alien;  and- 
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cho  effect  of  tho  alteration  was  to  nullify  the 
power.  Skrewthury  ▼.  Hope  Soott,  0  0.  B.,  N. 
6.  1;  0  Jur.»  N.  S.  453;  20  L.  J.,  C.  P.  84. 

Form  and  aabatance.] — ^Tho  concluding 
paragraph  in  the  form  of  oath  of  abjuration 
inpoaed  by  G  Geo.  8,  c*  53,  **  iind  I  do  make 
this  recognition,  adcnowlcdgment,  abju- 
ration, renunciation,  and  promise  heartily, 
willingly  aud  truly,  upon  the  true  faith  of  a 
Christian,"  was  an  essential  portion  of  the 
substance  of  the  oath,  and  no  part  of  it 
could  be  omitted  or  altered.  Salomotu  ▼. 
MiUer  (ia  error),  8  Exch.  778;  17  Jur.  463; 
22  L.  J.,  Exch.  169— Exch.  Cham. ;  affirm- 
ing 7  Exch.  475;  16  Jur.  875;  21 L.  J.,  Exch. 
161. 

By  a  private  act,  no  person  appointe<l  to 
act  as  tithe  valuer  shall  be  capable  of  acting 
until  he  shall  have  taken  and  subscribed  an 
oath  in  the  words  following:  '*!,  A.  B.,  do 
swear  that  I  will  faithfully,  Ac.^  execute,  &c., 
Bo  help  me  Qod."  The  oath  had  been  sub- 
scribed with  the  omission  of  the  words  '*8o 
help  me  Qodf'^Held,  that  the  outh  had 
Devertheless  been  properly  administered 
according  to  the  statute,  for  the  words 
omitted  were  no  part  of  the  oath,  but  only 
an  indication  ox  the  manner  of  admin- 
istering it,  Laneatter  ami  Carlide  Uailway 
Ckmpany  ▼.  UetUon^  8  £1.  &  Bl.  052;  4  Jur. 
N.  8.  707;  27  L.  J.,  Q.  B.  105. 

An  affirmation  taken  under  8  &  4  Will.  4, 
c.  82,  stated  that  the  affirmant  was  a  member 
of  a  religious  sect,  called  Separatists.  It  did 
not  follow  in  terms  the  form  of  affirmation  re- 
quired by  the  statute,  but  it  purported  to  be 
supplemental  to  another  affirmation  which 
did,  and  to  hare  been  made  before  an 
officer  authorized  to  administer  it: — Held, 
that  it  must  be  assumed  to  have  been  properly 
made.  WoUdy  v.  Worthington,  18  Ir.  Chanc. 
R.  841. 

Proof  of  taking.] — ^Trustees  were  created 
by  an  act  for  the  purpose  of  building  a  bridge, 
and  it  was  enacted  that  no  person  should  be 
capable  of  acting  as  a  trustee  until  he  should 
have  taken  and  subscribed  the  oath  therein 
set  forth,  which  oath  so  taken  and  sub- 
scribed by  each  trustee  should  be  entered  in 
the  book  of  proceedings  of  the  trustees.  The 
book  contained  a  blank  form  of  oath,  under 
which  the  names  of  the  trustees  were  written 
by  themselves,  without  any  date ;  but  there 
were  entries  from  time  to  time  in  tho  pro- 
ceedings, to  the  effect  that  they  were  ap- 
l)ointea  trustees,  having  qualified  by  taking 
and  subscribing  the  oath  prescribed :— Held, 
that  it  sufficiently  appeared  that  the  trustees 
were  properly  sworn,  althougii  there  was  no 
regular  jurat  or  entry  of  the  oath  having  been 
administered  to  the  trustees.  MiUa  v.  Bough, 
3  Railw.  Cas.  0G8;  8  G.  &  D.  119;  8  Q.  B. 
845. 

Held,  also,  that,  ir  order  to  prove  orders 
and  directi(ms  of  the  rrustecs,  it  was  neces- 
sary to  give  evidence  of  their  having  sub- 
fcribed  the  oath.    Jb, 


TL  Profaxe  CuBflEna. 

Ofiense )  and  convlotiOD.]— Under  19  te. 
2,  c.  21,  8.  11,  a  conviction  that  '*A.  did,oa 
the  day  of  ^     ,  profanely  csra 

one  profane  curse,"  setting  it  out,  **tweitj 
several  times  repeated,"  and  adjudgiag  bia 
to  i)av  **for  such  his  offense  the  pcnsltj  of 
2i.,"  being  a  cumulative  penalty  at  the  nse 
of  2«.  for  each  Tcpetition,  is  good.  Beg,  t. 
SeoU,  83  L.  J.,  M.  C.  15;  8  L.  T.,  N.  a  €«; 
4  B.  &  8.  808. 

Using  several  oaths  on  one  and  tbe  saae 
occasion,  is  one  offense  only;  and  11  &  12 
Vict.  c.  43,  B.  10,  therefore,  docs  not  appij- 
Ih. 

As  to  blasphemous  Iibda, — see  CnDHSiL 
Law. 

As  to  voluntary  and  other  unlawful  oalb^ 
and  perjury  and  false  swearing, — ^see  Cbi»' 
INAL  Law. 


Obligor  anb  Obligee. 

See  Bosm. 


(Db0centt£|. 

6eo  Crdonal  Law. 


©betructiotu 


I.  Of  Way.    See  Way. 
IL  Op  Navigation.    Bee  NATroAWni: 

III.  Op  Watercourse.     Sco  Water  iS> 

Watercourse. 

IV.  Of  Opficer  OR  Process,    SeeGBOfOU. 

Law. 


(Dccupatiom 


I.  Under  Adverse  Possession.   See  Inn- 

tation  of  Actions  and  Suits. 
n.  Liability  of  Occupier  for  CoxDnW 

of     Premises.      See     Keguosscs; 

Nuisance. 
in.  Action  for  Occupation.    See  Use  aip 

Occupation. 


Offcnkr. 


See  Crdcinal  Law, 
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Office  mh  Officer. 

s 

X  PxJBLic  Officers,  Genbrallt,  0551. 

1.  Appointment^  Qualification  and 
l^enure;  Hemoval  and  Sus- 
pension^ 0551. 

8.  JVm  and  other  Remuneration; 
Assignment  of  Office  or  Profits  ; 
Compensation  on  Abolition  •  of 
Office,  0558. 

8.  Offenses  hy  Officers,  05C4. 

4.  Oailis  on   Taking   Office.      Sec 

Oaths. 

5.  Notice  of  Action  against  Officers, 

8eo  Action  and  Suit. 

6.  Privilege  of  Offers  from  Arrest, 

See  Execution. 
IL  Officers  of  Courts  of  Justice,  05G0. 
ILL  Army   and   Naval   Officers.     Sec 

Arht  and  Kavt. 
rV.  Bailiff.     See    County   Courts;    In- 
ferior Court;  Sheriff. 
V.  Churchwarden.    See  Ecclesiastical 

Law. 
YI.  Clerk  of  the  Peace.    See  Clerk  of 

THE  Peace. 

VIL  Constable.    See  Police. 
TIIL  Coroner.     See  Coroner. 
IX.  Corporate  Officers.    See  Corpora- 
tion. 
X.  Overseers.    See  Poor  Law'. 
XL  Parish  Clerk.    See  Ecclesiastical 

Law. 

Xn.  Police.    See  Police. 

XIII.  RisvENUE.     See  Revenue. 

XIV.  Sheriffs.     See  Sheriff. 
XV.  Vestry.     See  Vestry. 

XVI.  Sale  of  Offices.    See  Contract  or 
Agreement. 

I.  Public  Officers,  Generally. 

1.  Appointment,    Qualification   and   Tenure; 
liemoval  and  Suspension. 

Appointment  and  acceptances  and  nature 
of  official  tennre,  generally.] — An  appoiot- 
ment  toan  office  for  the  life  of  the  appointee  is 
not  invalid,  upon    the  sole  grouna  that  the 

Eerson  making  the  appointment  only  holds 
is  own  office  for  life.  Bosslyn  v.  Aytoun, 
11  C.  &  P.  742. 

The  office  of  paymaster  of  exchequer  bills 
was  an  office  during  pleasure  only,  and  not 
during  good  behavior  or  for  life,  under  48 
Geo.  8,  c.  1.  Bmytii  v.  Latluim,  9  Bing.  602; 
8  M.  &  Scott,  251;  1  C.  &  M.  547;  3  Tyr. 
509. 

The  Bubacquent  appointment  of  a  new  pay- 
master in  the  place  of  a  former  one  is  a  virtual 
revocation  of  the  appointment  of  such  former 
paymaster,  even  though  the  instrument  under 
which  the  new  appointment  is  made  contains 
no  express  clause  of  revocation  of  the  old  one, 
and  though  it  allege,  contrary  to  the  fact, 
tliat  the    former    paymaster    had   resigned. 

A  public  officer  cannot  vacate  his  office  by 


accepting  an  incr>m])ntible  office,  unless  the 
first  office  is  one  which  he  might  have  deter- 
mined by  his  own  act,  or  which  he  might  have 
surrendered  to  the  party  appointing  to  the  sec- 
ond office,  or  from  which  he  miglit  have  been 
amoved  by,  or  with  the  concurrence  of,  such 
party.  Hex  v.  PaiUrsoti,  1  N.  ft  M.  612;  4 
B.  &  Ad.  0. 

An  office,  of  which  the  salary  is  to  be 
fixed,  and  the  accounts  audited  by  certain 
justices,  cnnnot  be  held  by  cue  of  such  jus- 
tices.    Ih. 

Tiie  office  of  surgeon  of  the  district  prison 
of  St.  Catherine,  in  the  island  of  Jamaica 
(created  by  the  acts  of  the  local  legislation), 
is  an  office  held  during  pleasure  only,  and  not 
during  good  behavior.  llUi  v.  lieg.,  8  Moore 
P.  CO.  im. 

Where  justices  of  the  peace,  having 
power  to  appoint  a  surgeon,  appointed  an- 
other in  the  place  of  one  holding  the  office: 
— Held,  first,  that  the  office  of  surgeon  of 
the  district  prison  being  a  public  office,  held 
at  pleasure,  and  not  an  ancient  office,  the 
choice  of  another  to  fill  such  office,  by  the 
justices,  in  exercise  of  the  powers  vested  in 
them  by  the  local  acts,  was  a  determination  of 
the  first  appointment.     1  b. 

Held,  secondly,  that  the  office  being  full  a 
mandamus  would  not  lie;  and  semble,  the 
only  remedy  was  by  quo  warranto  against  the 
occupant  of  the  office.  lb.  8ee  lieg.  v.  St. 
Martin*S'in'tIie- Fields  (Ouardians)y  17  Q.  B. 
140. 

The  acceptance  by  the  holder  of  one  office 
of  another  incompatible  office  does  not  vacate 
the  former,  unless  it  is  such  as  he  could  de- 
termine by  bis  own  act  simply,  or  unless  that 
authority  concurred  in  the  appointment  which 
could  accept  the  surrender  of  or  amove  from 
the  old  one.  Worth  v.  Newton,  10  Exch.  247; 
23  L.  J.,  Ei;ch.  338. 

Where  one  of  two,  appointed  under  0  tfe  10 
Vict.  c.  05,  s.  25,  to  execute  jointly  the  office 
of  clerk  to  a  county  court,  dies,  the  survivor 
continues  to  hold  the  office,  though  he  cannot 
act  till  a  successor  to  the  deceased  person  is 
appointed.  Iteg.  v.  Wake,  8  El.  &  Bl.  884;  4 
Jur.,  N.  B.  68;  27  L.  J.,  Q.  B.  11. 

Under  6  &  7  Will.  4,  c.  86,  s.  7,  the  clerk 
to  the  board  of  guardians  of  a  union  created 
under  4  &  5  Will.  4,  c.  76,  has  no  right  to  be 
superintendent  registrar  except  in  the  case  of 
the  first  appointment  after  6  &  7  Will.  4,  c. 
80,  coming  into  operation ;  and  on  any  sub- 
sequent vacancy  the  power  of  appointment  is 
in  the  board  of  guardians.  Heg.  v.  Aeason,  2 
B.  &  S.  705;  81  L.  J..  Q.  B.  227. 

A.,  who  was  clerk  to  the  board  of  guard- 
ians of  a  union,  created  under  4  &  5  Will.  4, 
c.  76,  and  was  also  superintendent  registrar 
appointed  by  the  registrar-general,  under  7 
Will.  4  &  1  Vict.  c.  22,  died  on  4th  January, 
1801.  On  the  17th  January,  the  defendant 
was  appointed  superintendent  registrar  by  the 
board  of  guardians.  On  the  14tli  February, 
the  relator  was  ap|)ointed  clerk  to  ho  board 
of  guardians.  Upon  information  in  the  nature 
of  quo  warranto  :—IIeld,  that  the  defendant 
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was  duly  appointed  superintendent  registrar. 
lb. 

One  who  gratuitously  accepts  the  office  of 
steward  of  a  liorse-race  is  not  responsible  for 
a  loss  resulting  to  one  who  enters  a  horse  for 
the  race,  for  liis  mere  non-feasance  in  omitting 
to  apfioiut  a  judge;  at  all  events,  unless  it 
appears  that  he  lias  actually  entered  upon  the 
duties  of  the  office.  Rilfe  ▼.  IF^ff,  13  C.  B. 
460;  23  L.  J.,  C.  P.  175. 

By  a  charter,  Edw.  I.  granted  to  the  bur- 
gesses of  C,  that  the  constable  of  his  castle 
f>f  C.  for  the  time  being  should  l>c  mnyY>r  of 
I  hat  borough,  **  sworn  as  well  to  the  king  as 
to  the  burgesses,  who,  on  oath  for  preserving 
the  king^s  right  being  first  taken,  should 
swear  to  the  burgesses,  that  he  would  preserve 
the  liberties  of  the  burgesses,  granted  by  the 
king,  and  faithfully  do  those  things  which 
to  the  office  of  mayoralty  belong  in  the 
borough."  By  letters  patent,  William  IV. 
granted  the  office  of  the  castle  of  C. :— Held, 
that  until  oath  taken,  according  to  the 
charter,  the  title  of  grantee  was  incomplete. 
ito  r.  RoberU,  5  N.  £  M.  180;  8  A.  &  £.  771; 
1  II.  <b  W.  444 

Where  a  corporation  has  power  by  statute  to 
appoint  a  weigh-master,  and  also  at  their  dis- 
cretion to  remove  him,  the  office  is  not  a  free- 
hold office,  and  an  appointment  duly  made  by 
the  corporation  of  a  weigh -master  during 
their  pleasure  is  valid.  Deua  ▼.  Cork  {Mayor, 
Ae.),  5  Ir.  U.,  C.  L.  87;  19  W.  It.  411— C.  P. 

Qualification.]— By  a  private  statute,  tithes 
nud  dues  were  commuted  for  a  specific  com 
rent,  to  be  raised  by  assessment  upon  the 
land-owners;  and  the  court  of  quarter  ses- 
sions, once  in  every  ten  years,  upon  a))plica- 
tion  to  be  made  to  them  by  the  land-owners, 
was  to  nominate  and  appoint  one  or  more 
fit  and  proper  person  or  persons,  not  interested 
in  the  tithes  or  dues,  and  not  being  .the  stew- 
ard or  agent  of  any  person  so  interested,  to 
make  a  new  valuation  and  assessment.  In  an 
action  upon  a  distress  for  a  sum  for  which  the 
pUiintiff  bad  been  assessed  in  pursuance  of 
such  a  valuation,  it  was  contended  that  the 
land  waa  not  liable,  because  the  appointed 
tithe  valuer,  who  was  a  shareholder  in  a  rail- 
way passing  through  the  township,  was  in- 
terested in  the  tithes  and  dues,  that  the 
sessioiM  had  consequently  no  jurisdiction  to 
appqiiit  him,  and  that  therefore  his  acts  were 
null  and  void: — Held,  assuming  him  to  be 
interested  within  the  meaning  of  the  statute, 
and  that  the  order  appointing  him  might  have 
been  brought  up  by  certiorari  and  quashed, 
that  as  the  sessions  had  jurisdiction  to  inquire 
and  determine  whether  he  was  interested,  and 
the  appointment  had  not  been  set  aside,  ho 
was  do  facto  in  the  office  of  tithe  valuer,  and 
that  consequently  his  acts  done  while  so  in 
office  were  not  null  and  void,  and  could  not 
bo  challenged.  LaticoBter  and  Carlisle  Rail- 
way Company  v.  Ileaton,  8  £1.  &  Bl.  052 ;  4 
Jur.,  N.  8.  707;  28  L.  J.,  Q.  B.  028. 

The  88  Geo.  8,  c.  5,  b.  8,  requires  the 
assessora  of  land  tax  to  be  inhabitants  of  the 


parish,  township  or  place,  residing  within 
parish  for  which  they  are  to  act:— Held, 
the  acts  of  a  person  duly  appoiuted  as 
were  valid,  although  ho  was  not  qualified  by 
being  au  inhabitant.  Waterloo  Bridge  Gsaa- 
jMiny  V.  Cull,  5  Jur.,  N.  B.  464;  28  L.  J.,  Q. 
B.  70;  1£1.  <&£1.  218. 

As  to  oaths  of  officers, — ace  OAtm. 

Ihroof  of  appointment.] — The  fact,  that  a 
party  did  a  particular  act  (us  signing  a  laad-Cax 
assessment)  in  an  official  ca|)Qcity,  may  b* 
proved,  not  only  by  allowing  tlnit  be  ex- 
ercised the  office  before  or  at  the  period  in 
question,  but  also  by  evidence  (limited  to  a 
reasonable  time)  of  his  h:iving  exercBcd  Ift 
afterwards.  Doe  d.  I/ovlry  v.  Yanng,  S  ^ 
B.  63;  9  Jur.  041;  15  L  J.,  Q.  B.  9.  S.  P., 
Doe  d.  Bowley  v.  Bahiee,  8  Q.  B.  1037. 

Proof  that  a  person  has  acted  as  a  pnbiie 
officer  on  one  occasion,  before  the  occasmi 
in  question,  is  evidence  that  he  is  sack 
officer.  Beg.  v.  Murphy,  8  C.  A  P.  J»7— 
Coleridge. 

In  proceedings  against  a  party  in  a  voIib- 
tary  office,  not  cast  on  him  by  law,  it  is 
necessary  to  aver  not  only  an  appointneol, 
but  an  acceptance  by  the  person  appuinted. 
Serra  v.  Wright,  6  Taimt  45 ;  1  Marsh.  441. 

The  office  of  weigh -master  in  a  market  town 
in  Ireland  is  a  freehoUl  office.  Thcappmai- 
mcnt  to  it  ought  to  be  for  life.  ITifoAaa  ▼. 
Lennard^  6  H.  L.  Cos.  070. 

It  is  not  necessary,  in  an  action  by  the 
weigh-master  for  disturbance  in  his  office,  te 
show  a  formal  appointment  to  it  by  deed. 
His  having  acted  in  the  office  fur  several 
years  is  sufficient.     lb. 

An  averment  in  an  information  for  a  libel, 
thnt  Lord  St.  Vincent  was,  at  the  time  wbea 
such  libel  was  published,  first  lord  of  the 
admiralty,  is  supported  by  producing  the 
patent  of  appointment,  dated  prior  to  tbe 
publication.  Jiex  v.  Budd,  5  £sp.  2o0. 

Stamp  duties  on  appointmenL] — [See  2S&29 
Vict.  c.  00,  s.  10;  $3  &  34  Vict.  c.  07;  S5  A 
86  Vict.  c.  20;  and  88  Vict  c.  23,  a.  14.] 

The  appointment  in  writing  of  a  trea?iirer  to 
the  guardians  of  the  poor  of  Birminghaa, 
under  a  local  act,  at  a  yearly  salary,  xequiiei 
a  stamp.  Jieg.  v.  Welch,  2  C.  &  K.  2M;  1 
Den.  C.  C.  100. 

But  if  such  appointment  is  not  receivablo 
for  want  of  a  stump,  a  recital  in  a  bond  exe- 
cuted by  him  is  sufficient  evidence  of  hii 
appointment,  and  his  duties  may  be  shown 
from  the  clauses  of  the  local  act  of  parliament 
under  which  lie  is  appointed.     lb. 

Two  persons,  who  had  l>ccn  appointed 
comraon-keei)ers  in  a  manor,  appointed  their 
deputy,  by  the  following  writing  signed  by 
them:  ''VYe,  the  undersigned,  having  bcea 
appointed  common-koeiKra,  hereby  nominate 
and  appoint  you  our  deputy  for  tlie  lower 
common,  and  authorize  you  to  act  for  us  in 
that  behalf  in  nil  things  pertaining  ta)  the 
rights  and  privileges  of  the  lord  and  tJte 
tenants  of  the  manor,  with  the  same  |>owm 
and  in  the  same  mannci  as  it  would  be  our 
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ty  to  act.  "  It  then  went  on  to  stnte  what 
^re'  ttic  ri^^hts  of  common,  and  in  what 
smncr  the  duiics  of  common- keeper  should 
exercised: — Held,  that  tliis  document  did 
&  ot  require. to  be  stiimped,  as  being  a  **  grant 
^x*  appointment  of  or  to  an  office  or  cmploy- 
cacicnr,"  within  63  Qco,  8,  c.  184.  JScberts  v. 
aioU,  11  M.  &  W.  627. 

A.ppointmont  of  deputy.] — An  under-shoriff 
ould  not  uppoiQta  deputy  under  8  &  4  Will. 
c.  42.     Jonea  v.  Williams.  2  D.,  N.  S.  088; 
■7  Jur.  581;  12  L.  J.,  Q.  B.  205. 

]By  a  royal  charter,  establishing  the  Palace 
<?oiirt,  it  was  granted  that  there  should  for- 
ever be  an  office  of  the  prothonotary  of  the 
court,  and  officer  called  tne  prothonotary,  to 
mnkc  out  and  enroll  processes,  pleadings  and 
judgments,  and  to  keep  the  rolls  and  records; 
and  the  king  granted  the  office  to  B.,  to  have 
aod  execute  the  same  by  himself,  or  by  his 
sufllcicnt  deputy,  during  his  natural  life.    On 
n  vacancy,  tlie  marshal  of  the  household  was 
to  ai>point  the  new  prothonotary,  who  should 
be  admitted,  and  might  have  antl  exercise  the 
office  during  his  natural  life  by  himself  or  by 
his  sufficient  deputy  or  deputies.     The  pro- 
thonotary revoked  by  deed  the  appointment 
of    his  deputy,  and    appointed   another  by 
deed.     The  ju(lgo  of  the  court,  deeming  this 
person  insulli  iently  quaiillcd,  rejected  him, 
nnd  himself  appointed  the  party  previously 
dismiss'.d,  who  had  not  ceased  to  act  and  to 
receive  the  fees  payable  to  the  prothonotary. 
He  had  received  these  fees   while  in  office 
under  the  protltonotary^s  appointment,  and 
the  ])racticc  had  been  that  he  retained  part 
nnd  ]iaid  over  the  rest,  in  stated  portions,  to 
the  knight  marshal,  the  stewai-d  and  the  pro- 
tlionotary: — Held,  that  the  offices  of  protho- 
notary and  deputy  prothonotary    were  not 
distinct,  and  that,  in  the  absence  of  special 
contract,  the  deputy  acted  and  received  fees 
on  behalf  of  the  prothonotary.     Campbell  v. 
E^lUt,  10  Q.  B.  258. 

Ileld,  secondly,  that  the  retention  of  fees 
by  the  deputy  on  his  account  must  be  as- 
cribed, not  to  any  independent  right,  but  to 
agreement  between  him  and  the  prothono- 
tary.   Ih, 

Held,  thirdly,  that  the  prothonotary's  re- 
vocation of  the  appointment  determined  the 
agreement  and  the  deputy's  right  to  retain 
any  port  of  the  fees;  though  if  he  unavoidably 
C(»iitiuued  to  perform  duties  on  behalf  of  the 
prolhoQotary,  he  might  have  a  cross  claim  for 
remuneration.     lb. 

Held  fourthly,  that  the  judge  of  the  court 
might  refuse  an  insufficient  deputy  nominated 
by  the  protlionotary,  but  could  not,  of  his 
own  authority,  appoint  another  deputy,  lb. 
Ordinarily,  if  it  is  an  office  requiting  skill  or 
discretion,  a  person  cannot  appoint  a  deputy; 
he  cannot  transfer,  but  is  bound  to  do  it 
himself.  But  where  the  office  is  merely  min- 
isterial, such  as  that  of  digging  a  grave  or  of 
pulling  a  bell,  it  is  clear  that  a  deputy  may 
be  appointed  therein;  in  the  case  of  the  sex- 
ton falling  ill  the  public  might  be  inconve- 
DicDccd  if  dead  bodies  could  not  be  buried.  • 

Vol.  VL-^6 


Burial  Board  of  8t,  Ma^nreffi^  Bochettter  t. 
Thompson,  10  W.  R.  802;  40  L.  J.,  C.  P. 
213;  OL.  R,  0.  P.  445. 

Indictment  for  refusing  office.] — An  indict* 
ment  alleging  that  the  defendant  was  appoint- 
ed overseer  of  the  poor  of  a  parish,  **  and  thai 
he  afterwards  refused  to  take  the  office  of 
overseer  of  the  parish  to  which  he  was  so  ap* 
pointed,"  is  good.  Bex  v.  Burder^  4  T.  & 
788;  Nolan,  111. 

In  an  indictment  against  a  person  for  r^' 
fusing  to  serve  the  office  of  overseer  of  i\\6 
poor  of  a  parish : — Hold,  that  he  was  a  sub* 
stantial  householder  within  43  Eliz.  c.  2,  and 
liable  to  serve  sucli  office,  although  ho 
occupied  a  house  and  paid  the  rent  and  taxey 
in  the  parish,  by  means  of  a  clerk  only,  but 
slept  in  another  parish.  Bex  v.  Poynder^  2  D^ 
&R.  258;  IB.  &C.  178. 

Tiie  voluntary  absence  of  a  chief  officer  of 
a  corporation,  upon  the  cliarter  day  of  elec-^ 
tion  of  his  successor,  is  not  an  indictable  of- 
fense under  11  Gqo,  1,  c.  4,  s.  0,  unless  hi# 
presence  as  such  chief  officer  was  necessary,  hj 
the  constitution  of  the  corponition,  to  cimsti* 
tute  a  legal  cor[)Orute  assembly  for  such  pur^ 
pose.     Bex  v.  Corry,  6  East,  372 ;  1  Smith,  53& 

Oompelling  service.] — Payment  of  a  fine 
imposed  by  the  by-laws  of  a  corporation,  fot 
refusing  to  accept  a  corporate  office,  does  not 
exempt  the  party  elected  from  serving  thO 
office,  and  he  may  be  compelled  to  do  so  bj 
mandamus.  Bex  v.  Bower,  2  D.  &  R.  842;  1 
B.  &  C.  585. 

Removal  or  8a8x>en8ioii.] — It  is  the  pre- 
rogative of  the  crown,  by  letters  patent,  to 
suspend  a  public  officer,  though  the  office  19 
gr'mted  for  life.  After  suspension  the  office! 
is  entitled  to  receive  the  salary,  but  not  t0 
exercif^e  the  functions  of  the  office.  8lingby^$ 
case,  3  Swans.  178. 

Suspension  does  not  create  a  vacancy  in  an 
office,  it  is  only  an  impediment  to  the  officer 
enjoying  any  benefit  from  it;  but  all  acts  nv 
quired  to  be  done  by  such  officer  must  still 
be  done  by  him  to  give  them  validity.  PhU- 
lips  v.  Bury,  2  T.  R.  851. 

A  person  validly  elected  to  an  office  and 
admitted  to  it,  cannot  be  removed  from  iC 
without  notice.  Beg,  v.  BadMers^  Company ^ 
10  II.  L.  Cas.  404. 

The  Supreme  Court  of  Calcutta  has  power 
by  the  Charter  of  Justice  to  remove  or  sufli^ 
pend  officers  of  tliat  court,  on  acconnt  of 
misconduct,  and  this  power  of  removal  is  not 
limited  to  acts  done  by  such  officer  in  hid 
judicial  character,  but  includes  transaction^ 
distinct  from  those  of  his  office.  Qrant,  In 
re,  7  Moore  P.  C.  C.  141. 

An  officer  of  the  court,  being  a  shareholder 
nnd  director  of  a  bank  at  Calcutta,  was  a 
party  to  deceptive  statements,  contained  in 
the  half-yearly  reports  of  the  concern,  as  ta 
the  state  of  the  atlnirs  of  the  bank,  and  also 
availed  himself  of  his  character  of  director, 
to  obtain  credit  to  a  considerable  amount 
upon  his  personal  security  only,  which,  by 
the  condition  of  the  deed  of  copartnership 
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of  tho  Jboak,  amnunted  to  a  Urencli  of  tnist 
No  cimruc  or  imputation,  with  respect  to  his 
judicial  functions,  was  brought  ngainst  hinn: 
— Held,  Lliat  there  were  sufficient  grounds  for 
calling  upon  tlie  court  to  protect  tho  admin- 
istration of  justice  by  suspending  such  officer 
for  so  misconducting  himself.     Ih, 

The  office  of  commissioner  of  crown  lands 
in  New  South  Wales,  created  by  tho  act  of  the 
legislature  of  that  colony,  is  not  a  patent 
office,  thougli  made  under  the  great  seal  of 
Uie  colony,  within  the  meaning  of  the  22  Qeo. 
8,  c.  75,  but  is  an  office  held  durante  bene 
placito;  and  there  is  no  right  of  appeal  to  the 
Qucon  in  council,  under  that  statute,  from 
ail  order  of  amotion  from  such  office  by  the 
governor-goneral  and  executive  council. 
JioberUon,  Exparte^  11  Mooro  P.  C.  C.  288. 

The  22  Geo.  8,  c.  70,  applies  only  to  offices 
held  by  patent,  for  life,  or  for  a  certain  term. 

n. 

The  poor  law  commissioners  have  a  discre- 
tionary power  of  removing  a  relieving  officer 
of  a  union  whom  they  deem  unfit  for  his 
office,  without  giving  him  notice  of  tlieir  in- 
tention to  remove  him,  or  hearing  what  he 
has  to  Siiy  in  his  defense.  Teatker  v.  Poor 
Late  CommU$ioner$y  19  L.  J.,  M.  C.  70~B. 
C— Erie. 

Though  a  corporation  may  have  by  statute 
A  power  to  remove  one  of  its  officers  holding 
a  freehold  office,  tiic  Court  of  Queen's  Bench 
will  see  that  that  power  is  exercised  in  a 
lawful  manner,  and  will  interfere  if  it  should 
not  l>e  so.  But  if  exercised  in  a  lawful 
jSHuner  that  court  will  refuse  to  interfere,  on 
the  mere  ground  that  the  power  has  not  been 
wisely  or  discreet  ly  put  in  force  in  the  par- 
ticular case.  Osgood  v.  NeUon^  5  L.  R,  H. 
L.  Cas.  Oad;  41  I..  J.,  Q.  B.  829. 

In  the  case  of  removal  from  office  of  an 
officer  of  the  corporation,  upon  an  accusation 
of  inability  or  neglect  of  duty,  if  there  has 
been  such  evidence  giveu  as  in  an  ordinary 
tri:d  would  justify  the  judge  in  leaving  it  to 
a  jury  to  say,  as  a  matter  offact,  whether  the 
Accusation  was  made  out,  the  court  will  not 
interfere  with  the  decisiim  arrived  at  by  the 
«M)rporation.     II. 

A  corporate  body  having  the  power  to 
dismiss  omc  of  its  officers  holding  a  free- 
hold office,  on  complaint  against  him,  referred 
it}  a  committee  of  its  own  body  the  task  of 
examining  into  the  complaint,  and  receiving 
evidence  U|)on  it  and  reporting  thereon.  The 
committee  performed  this  duty.  The  report 
and  evidence  were  duly  furnished  to  the 
inculpated  officer,  who  was  then  called  on  for 
his  defense.  lie  was  afforded  the  oppor- 
tunity of  being  hciird,  and  counsel  was  heard 
for  him«  but  the  corporate  body  itself  did  not 
rehear  the  evidence.  He  was  ordered  to  bo 
dismissed  from  iiis  office: — Held,  that  this 
was  not  a  cise  of  delegation  of  lawful  au- 
thority, but  was  a  due  exercise  of  that  au- 
thority by  the  corporate  body  itself.    lb. 

As  to  officers  of  corporations,  in  general, — 
see  CoupooATiox ;  of  companies, — see  PaisLic 
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Bi£^t  to  fees  or  salary  In 

immemorial  existence  of  fees  of  an  oj 

be  presumed  from  unin  terrupted  nu 

unless  there   is  some  evidence  given  to  the 

contrary.      Shepluird  v.  Payne^  16  C.  B.,  N. 

6.  132;  10  Jur,  N.  8.  540;  83  Lu  J.,  C  P. 

158;  12  W.  R.   581;    10  L.  T.,  K.  S.   1»- 

Exch.  Cham. 


The  modern  usurpation  of  an  excess  dosi 

not  ailect  the  title  to  the  original  fees.  Ik, 

The  marshal  of  the  city  of  DuhliD  Is  by  vk- 
tuc  of  his  office  registrar  of  the  pftwobnikea 
of  Ireland,  and  as  marshal  and  r^gistxar  i»  e>- 
titlcd  to  receive  considerable  fees;  and  tiit 
defendant,  in  c<msideRitian  of  his  beii^  ap- 
pointed to  the  office  of  marshal  by  the  car- 
|K>ration  of  Dublin,  entered  into  an  mgxetsmA 
with  them  to  accept,  by  way  of  fixird  salary, 
(I  sum  less  than  the  fees,  and  to  pay  otct  tie 
ifees  to  tho  city  treasurer: — IIel(C  that  thi 
agreement  was  illegal,  as  being  against  pobfip 
policy.  Dublin  (Lard  Mayor^  £i,)  ▼.  Meftt^ 
10  It.  B.,  C.  L.  220-^.  P. 

As  to  exorbitant  or  ill(^l  fees,    see  thii 
title,  I.,  8. 

Action  for  salary,  or  loss  of  aalszy.] — As 
action  will  not  lie  by  a  deputy  against  Ins 
principal  for  an  increase  of  salary,  without  sa 
express  agreement,  where  the  latter  has  bees 
appointed  to  a  new  office.  BdL  v.  Dnar 
mondf  Peake,  45 — Keoyon. 

Tho  defendant,  who  liad  been  illegally  e^c^ 
ed  for  the  office  of  surgeon  of  a  coouty  ia- 
firmary  in  Ireland,  entered  into  office,  and, 
though  cautioned,  kept  out  the  plaintilF,  who 
had  oeen  legally  elected : —Ileld,  first,  Uat 
the  plaintiff  was  entitled  to  recover  damsges 
from  the  defendant  for  so  excluding  himfraa 
the  office.  Lawlor  v.  AUon^  8Ir.  R,  C.  L 
ICO— Q.  B. 

Ilcld,  secondly,  that  the  plaintiff,  as  hehsi 
not  actually  discharged  tho  duties  of  the  of- 
fice, though  he  hacT olTercd  cind  was  ready  tie 
do  so,  WHS  not  entitled  to  recover,  as  money 
had  and  received,  tlie  salary  which  the  de- 
fendant had  received  under  the  grand  jtuy 
presentment,     lb. 

Assignment  of  oflioe,  or  of  salary  and  prafilii} 
— The  office  of  warden  of  a  forest  wi 
granted  by  James  the  First  to  Lord  Oxfoiti, 
his  heirs  and  assigns,  and  was  subsequentlj 
assigned  by  the  holder  upon  various  occsr 
sions;  and,  lastly,  to  A.,  without  any  objec- 
tion on  tho  part  of  tho  crown: — Held,  that 
the  office  passed  under  tho  assignment  to  A, 
and  that  he  was  entitled  to  claim  comitcosi- 
tion  upon  the  forest  being  disafforested. 
WellUUy  V.  Afomington,  23  h-  J.*  Cfaanc  49. 

The  office  of  wood- ward,  or  fofester  of  tbf 
crown,  is  an  office  of  trust,  incapable  of 
assignment  without  a  license  from  the  crown, 
founded  on  the  return  to  a  w:rit  of  ad  quod 
damnum.      Alt,  Qen,  v.  MaUlUaM^  4  Kay  A 
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CIP70;  4  Jiir.,  N  8.  628;  27  L.  J.,  Chuc. 

^.  executed  a  deed  in  Scotland  according 
^lie  form  thcru,  assigning  his  property  to 
Lstccs,  fcir  the  benefit  of  creditors.  Tiic 
orsitive  part  of  the  deed  was  in  these  words: 
*^*^  All  and  sundry  superiorities,  lands  and 
iv-it^gcs,  debts  heritable  and  movable,  and 
bole  goods,  gear,  sums  of  money,  and  cf- 
ots;  and  in  general  my  wholcr  means  and 
it^ate,  heritable  and  movable,  of  whatever 
Bkt^ure  or  denomination,  or  wherever  situ- 
to,  presently  bolon<cing  to  me:"  —  Held, 
iin,t  tlicse  words  did  not  pass  the  profits  of  a 
»i:il>lic  office  at  that  timo  filled  by  the  grantor. 
liU  V.  Paid,  8  C.  &  F.  295. 

An   a«vrccmeBt  between  a  municipal  cor- 
poration and  the  clerk  of  the  peace  of  the 
L>o rough,   on  his  appointment,  that  he  shall 
eieccpt  a  fixed  salary  in  lica  of  his  fees,  and 
that  any  surplus  of  fees  above  the  salary  shall 
l>c  ]>aid  into  the  borough  fund,  is  void,  on 
tM^o  grounds  of  public  policy :  first,  because  a 
person  accepting  an  office  of  trust  can  make 
no   bargain  in   respect  of   that  office;  and, 
secondly,  because  the  law  presumes  that  all 
the  fees  arc  required  for  the  purpose  of  en- 
tibling  him  to  uphold  the  dignity  and  perform 
prctperly  the  duties  of  his  office.     lAverpoei 
Corporatwn  v.  Wright^  1  Johnson,  850;6  Jur., 
N.  S.  115(1;  28  L.  J.,  Chanc.  868. 

An  assignment  by  a  retired  military  officer 

of  his  pension  for  valuable  consideration  is 

▼Old  under  47  Geo.  8,  sess.  2,  c.  25.     Hoydy, 

Clieetham,  8  Gill.  171 ;  0  W.  R.  024;  4  L.  T., 

N.  S.  570;  80  L.  J.,  Chanc.  040. 

But  the  statute  does  not  apply  to  the 
Bssi^^mcnt  of  a  pension  granted  by  the  East 
India  Company.  Uetild  v.  Ilay^  8  Giff.  467; 
81  L.  J.,  Chanc.  811.  8.  P.,  Garew  v.  Coopety 
88  L.  J.,  Chanc.  289;  4  GifT.  610. 

A  compensation  granted  to  a  public  civil 
officer  on  the  reduciion  of  officers  in  his  de- 
partment, under  4  &  6  Will.  4,  c.  24,  is  not 
assiprnablo  by  him. '  WtHU  v.  Foiter^  8  M.  & 
W.  140;5Jur.  464. 

Boperannuation  allowances.] — [4  &  5  Will. 
4,  c.  24,  and  23  Vict.  c.  26,  regulaU  miperan- 
nuations  to  jierwns  in  (he  pMic  service, 

20  &  80  Vict.  c.  68,  amend*  the  law  relating 
to  granting  pettsione  and  superannuation  allow- 
ances to  jfcrsons  holding  offices  connected  with 
the  administration  of  justice  in  England. 

20  &  30  Vict.  fc.  81  provides  for  superan- 
nuatUm  allowances  to  officers  of  vestries  and 
other  boards  within  tlts  area  of  the  Metropolitan 
Management  Act, 

The  law  is  further  amended  and  extended  by 
86  Vict.  c.  28;  88  Vict.  c.  4;  and  89  &  40 
Vict.  CO.  43,  53,  68.] 

A  superannuation  allowance,  granted  by  a 
resolution  of  the  Board  of  Directors  of  the 
Kast  India  Company  tn  a  retired  clerk,  under 
the  authority  of  58  Geo.  8,  c.  155,  s.  98,  is 
only  a  gnituity ;  and  the  grant,  to  be  binding 
on  the  company,  must  be  by  deed.  For  both 
these  reasons,  the  allowan(!e  is  not  a  debt 
which  cao  be  attached  on  behalf  of  a  judg- 


ment creditor  of  the  grantee  under  17  &  18 
Vict.  c.  125.  Jones  v.  E<Mt  India  Company^ 
17  C.  B.  851;  2  Jur.,  N.  8.  189;  25  L.  J.,  C. 
P.  154. 

By  the  Lee  River  Navigation  Improvement 
Act,  1850, 18  &  14  Vict.  c.  109,  s.  76,  it  is  on- 
acted,  that  *Mt  shall  be  lawful  for  the  trustees 
from  time  to  time  to  pay  and  allow  to  any  officer 
or  servant  of  the  trustees  whose  service  srany, 
from  any  other  cause  than  that  of  misconduct, 
be  no  longer  required  by  the  trustees,  such 
annuity  or  other  allowance  as,  having  regard 
to  length  of  service  and  all  the  other  circum- 
stances of  the  case,  may,  in  the  judgment  of 
the  trustees,  be  reasonable  and  proper/'  and 
to  pay  the  same  out  of  moneys  in  their  hands 
by  virtue  of  their  special  acts:  under  this 
section  the  trustees,  by  resolution  not  under 
seal,  granted  to  their  clerk,  upon  his  resi;^a> 
tion  of  his  office,  an  annuity  of  8U0/.  a  year: — 
Held,  that  the  trustees  were  ontitlcd  after- 
wards to  reduce  the  amount  of  the  annuity. 
Marchant  v.  Lee  Conservancy  Boards  0  L.  R, 
Exch.  60;  48  L.  J.,  Exch.  44;  oO  L.  T.,  K.  S. 
867 — ^Exch.  Chiim. ;  reversing  S.  (7.,  8  L.  R., 
Exch.  290;  42  L.  J.,  Exch.  141. 

Oompensation  on  abolition  of  offices.] — [See 

5  <fi  0  WiU.  4,  c.  76,  s.  06,  and  5  <t-  6  Viet,  e, 
111,  s.  2.] 

On  the  21st  August,  1835,  the  town-clerk 
bf  Lyme  Regis  died,  and,  on  the  81st  of  th6 
same  month.  Lee  was  appointed  his  succes- 
sor. On  the  8th  September,  1835,  the  5  &  6 
Will.  4,  c.  76,  passed :— Held,  that  he  was 
entitled  to  nominal  com|)en8ati(m  only  for 
the  loss  of  his  office  as  town*clerk,  since  he 
must  have  known,  when  he  was  appointed, 
that  his  appointment  would  soon  cease.  Lee^ 
Bxparte,  2  N.  &  P.  68;  7  A.  &  E.  189. 

By  the  usage  of  a  bcirongh,  the  office  of 
clerk  to  the  justices  was  appurtenant  to  the 
office  of  common  clerk.  After  the  5  &  6 
Will.  4,  c.  76,  a  separate  commission  of  thii 
peace  was  granted  to  the  borough;  and  the 
person  t?ho  had  been  common  clerk,  which 
office  was  theti  abolished,  was  in  lieu  thereot 
appointed  town-clerk  and  clerk  of  the  peace, 
but  not,  as  formerly,  clerk  to  the  justices 
also;  such  office  being,  by  s.  102,  incompati- 
ble with  that  of  clerk  of  the  peace: — Held, 
that  the  lords  of  the  treasury  had  jurisdic- 
tion to  make  an  order  on  the  town  council  tO 
compensate  him  for  the  loss  of  such  office. 
ifea?  V.  Britlgewater  {Mayor),  1  N.  &  P.  466; 

6  A.  &  E.  889. 

The  steward  of  a  borough  demanded  com- 
pensation as  for  an  f>ffico  held  for  life.  The 
town  council  allowed  compensation  as  for  an 
annual  office  only.  The  lords  of  the  treasury, 
after  hearing  the  parties,  awarded  compeii* 
aatinn  on  the  former  principle.  On  motion 
for  a  mandamus  to  the  corporation  to  execute 
a  compensation-bond,  there  appeared  evi- 
dence, on  the  one  hand,  that  the  office  wai 
not  legally  holden  for  life;  and,  on  the  other, 
that  it  had  usually  been  so  holden,  and  that 
the  appointment  was  accepted  on  that  under* 
standing: — Held,  that  the  lords  of  the  treat- 
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ury  were  not  bound  to  consider  only  the 
Icfful  t«*nnre,  but  mi*rl»t.  rcfernng  to  tlie 
circinnstann-soi'  the  (•a80,a\var(l  coi»|)ensi«atioii 
t»  for  ati  oilici;  licM  for  life.  Itcg.  v.  Norioich^ 
{Maxtor,  A-.),  8  A.  &  E.  G:UJ. 

The  lords  i>f  the  livasiiry  had  no  jurisdic- 
tion ro  decide  w  lietlwr  an  officer  of  n  Ijoruiigii 
had  be<*n  pro|KM*ly  removed  from  office  on 
the  jrroiiiul  of  inlscfm'luct.  Reg.  v.  Wancick 
{Corp*>rnlio/tl  3  l».  &  I).  429;  10  A.  &  E.  330. 

Where  the  lords  of  the  treasury  awanled 
com|)crtsnti«>n  to  an  officer  in  a  bcirou!;ii,  on 
hi«»  bfinif  removed  from  office  by  the  town 
council,  if  the  office  was  not  a  borough  office, 
or  the  removal  wtis  not  made  under  5  v^  G 
Will.  4,  r.  70,  the  lords  of  the  treasury  had 
no  j  irir4cHction.  lieg,  r.  PffoU  {Mayor,  <fej.), 
8N.  &P.  Hi);  7  A.  &E.  7:I0. 

In  1704,  a  cor|)or;ttion  Appointed  A.  assist- 
ant-eliaml)crlain  of  the  city,  for  a  year,  at  a 
yearly  salary.  In  1804  the  salary  of  A.  was 
raiscil.  In  1810  B.  was  appointed  assistant- 
chamberlain  l)y  the  chamberlain,  ami  he  con- 
tinued to  hold  this  otHcc  till  the  passing  of 
the  5  &  0  Will.  4,  c.  70.  In  1827  the  coVpo- 
ration  had  again  niscd  the  siilary.  On  the 
piuising  of  the  5  &  G  Will.  4«  c.  70,  the  office 
of  n.  was  nbolished.  and  a  claim  having  been 
made  by  him  for  compenssition,  the  lords  of 
the  treasury  awarded,  that  his  office  was  not 
the  subject  of  com|)ensat!on,  and  the  court 
confirmed  the  decision.  Harvey^  Ex  parte,  3 
W.  &P.  150;  7  A.  &E.  730. 

The  council  of  a  borough  removed  a  town 
clerk,  who  hod  been  elected  to  hold  during 
good  behavior,  but  had  not  made  the  declara- 
tion prescribed  by  0  Geo.  4,  c.  17,  s.  2: — 
Held,  that,  having  been  an  officer  de  facto, 
be  was  entitled  to  cora|)ensaiion.  Heg.  v. 
Camhrilge  {Mayor,  Ac.),  12  A.  <&  E.  702;  4 
P.  &  D.  294. 

The  town  council  luis  jurisdiction  to  deter- 
mine the  whole  chiim  to  compensation  of  a 
borough  officer  who  has  been  removed  from 
office;  and  nmy  pronounce  not  only  on  the 
Amount  to  which  he  is  entitled,  but  whether 
his  office  or  the  tenure  of  it  was  such  as  to 
entitle  him  to  anything.  Reg,  y.  Sandwich 
(Mayor,  Jbc.),  2  G.  it  D.  28;  2  Q.  B.  805;  0 
Jur.  684. 

The  lords  of  the  treasury  have  no  jurisdic- 
tion to  determine  the  right  of  a  borough  officer 
to  compensation,  whether  he  has  been  removed 
for  alleged  misconduct  or  otherwise.  They 
have  jurisdiction  as  to  nothing  but  the  amount 
of  compensation.  Ih,  8  P.,  Re^j.  v.  //ar- 
voich  {Mayor,  d:e,),  2  Q.  B.  000;  lieg.  ▼.  New- 
bury  {Mayor,  iBc.),  1  Q.  B.  751;  2  G.  i&  D. 
100;  0  Jur.  821. 

An  agreement  by  a  corporation  with  one  of 
their  officers,  for  an  increase  of  the  salary  of 
an  office  retained  by  him,  as  a  compensation 
for  the  lo^s  of  an  office  of  whicrh  ho  was  de- 
prived, though  upon  an  executed  considera- 
tion, is  not  binding,  if  the  contnxct  is  not 
under  the  common  seal  of  the  corporation. 
Beg.  v.  SUimford  {Mayor,  dbc),  0  Q.  B.  433; 
8  Jur.  000. 

An  attorney  cannot,  under  5  &  0  Will.  4,  c. 


76,  s,  09,  or  5  &  6  Vict.  c.  Ill,i3, 
compens;ition  for  fees  and  emolameot^  vhtek 
ho  derived  from  being  empbyetl  bj tin 
tices  of  a  division  to  |>ro8ecute  oilcnders 
mitted  by  them  for  trial,  where  the  prtise 
did  not  employ  anotiier  attorney.  Qey.  t. 
MandiMter  {Mayor,  dx.),  5  Q.  13.  402;  8  Jec 
421. 

It  is  no  evide:jce  of  voluntary  ri-sii^^iKiiv 
by  a  corporate  officer,  of  the  i^fStfxs  he^ 
by  him,  so  as  to  exclude  him  from  Cftmpciua- 
tion,  that  he  omitted  to  declare  his  w^  /^ 
be  re-elected,  and  allowed  anotlH-r  pei>fts 
without  oppo.siti(m,  to  be  el<*cted  in  his  place 
Alt.  Gen.  v.  Poole  {Corporation),  8  Dear.  H; 
0  Jur.  318;  14  L.  J.,  Chanc.  101. 

Where  no  formal  resignation  or  siim-DikT 
of  the  ofHces  held  by  a  cor|K>rite  ol&-cr  wu 
made  by  hint,  ond  another  person  wasi,  vitli- 
out  opposition  by  him,  appointci  in  lui 
place:— Held,  that  such  corptirate  officer  wv 
r(;moved  from  his  offices  within  the  nicAiung 
of  the  act.     Ih. 

After  the  5  &  6  Vict.  c.  Ill,  a  Cfirponie 
borough  wjis  cn*ated  by  charter,  not  c>>ntua- 
ing  a  n  on -intromit  tent  clause.  Its  artm  ra 
a  p^rt  of  a  county.  A  gnmt  of  a  court  oi 
quarter  sessions  was  made,  and  the  cooidl 
appointed  a  clerk  of  the  i>o  ice  for  the  borougii: 
— Held,  that  the  clerk  of  the  peace  of  the 
county  was  not  entitled  to  compensatioi 
under  the  5  «&  6  Will.  4,  c.  76,  s.  66,  lie  mat 
having  been  removed  nor  his  office  aliolislKd, 
although  the  profits  were  diminished.  JJ^ 
V.  Brighton  Council,  7  El.  &  BL  249;  3  Jar., 
N.  S.  585;  26  L.  J.,  Q.  B.  153. 

A  trciisury  order  for  compensation  (o  a 
officer  of  a  corporation,  dismissed  after  tke 
piissing  of  5  &  6  Will.  4,  c.  76,  is  not  nox'S- 
sarily  bad  because  it  directs  the  com|ien«ti<» 
to  l>e  calculated  from  a  bygone  time.  Bst 
such  order  is  bad,  and  a  nuUity,  if  on  tiicf^ce 
of  it,  or  by  comparison  with  the  trcasoiy 
minute  directing  the  order  to  issue,  itaptievi 
that  the  compensation  is  |iartly  given  Air  i 
period  during  which  the  party  still  held  the 
office.  Reg.  v.  Lichfield  {Mayor,  dc),  16  (). 
B.  781:  15  Jur.  812;  20  L.  J.,  Q.  B.  Sl»- 
£xch.  Cham. 

Before  and  at  the  time  of  srantin<;  a  charter 
of  incorporation  and  a  separate  court  oi 
quarter  sessions  to  the  borough  of  Manchester, 
there  was  a  division  of  the  county  of  Lana»' 
ter,  called  *'the  division  of  Manchester,'* 
consisting  of  forty-three  townshi|>s,  and  tlie 
business  of  the  d  ivi.^^ion  was  done  at  the  Nev 
Bailey,  in  Salford;  and  M.  actoil  as  clerk  to 
the  justices  who  attended  there.  S<»iseof 
the  justices  of  the  division  met  at  Worsley, 
and  others  at  lleaton  Norris,  both  beiog 
townships  within  the  division,  and  diii  pcttj 
sessions  business  there;  and  such  justices eiU' 
ployed  different  clerks  on  such  occasions. 
By  virtue  of  53  Geo.  3,  c.  78,  a  tuiftcndiarf 
magi  Jtnite  was  appointed  for  a  district,  ia- 
chuiini^  Salford  an«l  other  townships  in  th« 
divisioti  of  Manchester,  who  appnioted  JL** 
hU  cUM-k:-Hcld,  first,  that  M.  wiis  not  clerk 
to  the  justices  for  the  Manchester  divisioo  oi 
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L<»  county  of  Lancoster,  but  only  to  such  of 
kcni  as  attended  at  Gilford.  Iteg.  v.  Man- 
twitter  (^Borough),  0  Q.  B.  458;  11  Jur.  223; 
B   i:,.  J.,  Q.  B  27. 

Xlcld,  secondly,  that  tlio  clerk  to  the 
ti^^CMicliary  mai^istrate  \v:is  n«)t  an  officer  of 
lio  borougli,  counly  or  division  of  the  county 
«rit.liin  5  «&  0  Vict.  c.  lit,  s.  2;  and  llicrcfore, 
li:%t  1^1.  was  not,  on  cither  ground,  entitled  to 
compensation.     lb. 

Jl    town   clerk    had   transacted    the  legal 
business  of  thy  corpora: ion  as  cliarity  trustees. 
He  nncl  Ills  predecessors  in  office  had  usually 
tmins;ictccl  suith  business  as  incidental  to  their 
otiicc.      On  the  pa^^sing  of  5  &  (J  Will.  4,  c. 
T'O,  lie  was  removed  fr«»m  the  office  of  town 
clerk,    and    subsequently    the    new    charity 
trustees  also  removed  him  from  their  employ- 
ment.    The   town    council  liaving  awarded 
liim  compensation  for  the  loss  of  his  office  of 
town  clerk,  but  having  refused  compensation 
Tor  till!  loss  of  his  employment  by  the  trust- 
ees, lie  appealed  to  t:io  lords  of  the  treas- 
ury,   who    awarded    him    compensation    for 
such  employment  also: — Held,  that  they  had 
luristlictiou    to    award    such    compensation, 
l>"cause  tlie  transaction  of  the  charity  business 
formed   part  of  the  incidental  profits  of  the 
oliioc  of  town  clerk,  and  they  therefore  had 
entertained  a  question  of  amount  only,  and 
not  a  question  whetlier  the  loss  of  any  dis- 
tinct ollice  was  a  proper  subject  of  compensa- 
tion.    Uej.  V.  Nonoic/i  {Mayor^  <fe<j.),  2  G.  i& 
D.  00.") ;  ;]  Q.  B.  285. 

The  four  attoriu'ys  of  the  sheriff's  court  of 
York  having  a  monopoly  of  the  office  of 
attorney  In  that  court,  were  not,  on  other 
attorneys  being  admitted  to  practice  in  the 
court,  by  the  openition  f»f  5  &  G  Will.  4,  c.  70, 
entitle<l  to  compensation;  because,  although 
their  office  was  an  office  of  prolit  within  5  & 
6  Will.  4,  c.  70,  s.  00,  there  had  been  no 
abt>litio:i  of  it,  or  removal  from  it.  Reg,  v. 
York  {Mayor,  iSx.),  2  O.  &  D.  580;  8  Q.  B. 
550;  OJur.  1082. 

Where  a  town  council,  in  obedience  to  a 
mandamus,  assessed  comi>^n8ation  for  the 
loss  of  certain  offices  of  profit,  and  the  lords 
of  the  treasury,  on  appeal,  assessed  a  larger 
amount  of  compensatiim: — Held,  that  the 
assessment  under  the  mandamus  estopped  the 
town  council  from  denying  the  right  to  com- 
penwition.'  Sandwich  {Mayor ^  dbc)  {in  error) 
V.  %.,  10  Q.  B.  50;);  10  L.  J.,  Q.  B.  432. 

If  a  corpoRition  refuses  compens:ition  to  a 
removed  officer,  on  the  ground  that  they  liad 
removed  him  for  cause  sufficient,  the  lords  of 
the  treasury  have  no  jurisdiction  to  try  the 
question  of  the  sufficiency;  and  though,  after 
entertaining  that  question,  and  determining 
it  in  favor  of  the  chiimant,  they  also  adjudi- 
cute  upon  the  pro[)er  amount  of  compen&i- 
tion,  tiic  court  will  not  enforce  by  mandamus 
the  payment  of  such  compensation,  nor  try, 
upon  the  return  to  a  mandamus,  the  suffi- 
ciency of  the  cause,  the  claimant  being  bound 
in  the  first  instance  to  proceed  agiiinst  the 
corporation  by  mandamus,  to  compel  them  to 
restore  him,  or  give  him  compensation  for 


removal.     lieff,  v.  Newbury  {Mayor ^  <&.),  1  Q. 
B.  751;  1  G.  &  D.  388:  0  Jur.  '805. 

The  7  &  8  Vict.  c.  92,  s.  4,  empowers  the 
Queen,  with  the  advice  of  her  privy  council, 
to  order  that  any  county  shall  be  divided 
into  80  many  districts  as  shall  seem  expedi- 
ent;, for  tjie  purposes  of  tlie  act;  and  by  s.  0, 
whenever  any  county  h:ts  been  customarily 
divided  into  districts,  for  the  purpose  of 
holding  inqncsts,  during  seven  years  before 
the  passing  of  the  act.  and  it  shad  I  seem  ex- 
pedient that  the  same  division  of  the,  county 
DC  made  under  this  act,  each  of  such  districts 
shall  be  assigned  to  the  coroner  usually  act- 
ing in  and  for  the  same  district  before  the 
passing  of  this  acr;  but  if  it  shall  appear 
expedient  that  a  different  division  of  such 
county  be  made,  and  any  comner  shall  pre- 
sent a  petition  pr:iying  for  compensation  for 
the  loss  of  his  emoluments  arising  out  of  such 
change,  the  lords  of  the  tre;isury  are  to 
assess  the  amount  of  compensation  to  be  paid 
out  of  the  county  rate: — Held,  that  the 
coroner  Wiis  entitled  to  comjiensation  only 
where  a  county  had  been  customarily  divided 
into  districts  for  seven  years  befon;  the  pas^ 
iug  of  the  act,  and  where  a  different  division 
was  <»rdered  under  the  act.  Iteg.  v.  lAx/unere, 
10  Q.  B.  284;  15  Jur.  558;  20  L.  J.,  Q.  B.  109. 

Certain  trustees  having  the  managemenr  of 
the  relief  of  the  poor  of  a  metropolitan  parish, 
ap|K>intcd  a  solicitor  for  the  arrangement  of 
legal  matters,  with  an  annual  salary.  After 
the  pa<«ing  of  the  Metropolitan  Poor  Act, 
1807,  30  Vict.  c.  0,  the  poor  lav/  board  re- 
fused to  allow  the  board  of  guardians  elected 
under  that  act  to  ccuitinue  him  in  the  appoint- 
ment which  he  had  received  fnun  the  trust- 
ees:— Held,  that  he  was  entitled  to  an  award 
of  compensation  from  the  poor  law  boani, 
under  s.  70.  lieg.  v.  Locfil  OooernnietU 
Board,  43  L.  J.,  Q.  B.  49:  0  L.  U.,  Q.  B. 
148;  22  W.  H.  315;  29  L.  T.«  N.  8.  700. 

8.   Offenses  by  Offieen. 

Misoondnot  in  office,  generally.] — It  is  a 
high  misprision  in  an  officer  to  alter  an  enroll- 
ment without  the  sanction  of  the  Court  of 
Chancery.  Oarriek  v.  WUlifimn,  3  Taunt. 
540. 

A  public  officer  is  indictable  for  misbclu^v- 
ior  in  bis  office.  Jtex  v.  Bemhritlge,  3  Dougl. 
827. 

The  43  Geo.  3,  c.  85,  giving  jurisdiction 
for  trying  and  punishing  in  Kngland.  persons 
holding  public  offices  or  employments,  for 
offenses  committed  abro:id,  doe.^  not  extend 
to  felonies.     Ilex  v.  Sfiawe,  5  M.  &  S.  40U. 

ZjZtortion$  receiving  ezorbita:it  or  illegal 
fees.] — One  who  was  apixiintcd  colie(rtor  of 
certain  duties  by  the  pn)|M'r  cnn-iituted  au- 
thorities, and  who  considered  hiUiseif,  and 
was  considered  by  the  c«»m!nissi«».).  rs  to  bo 
such  collector,  but  wiiosca])i>ointuicnt  turned 
out  to  have  been  informally  mai](\  cannot  be 
indicted  at  common  law  lor  the  t'i'ctipt  of 
duties,  by  color  and  pretense  of  Ix'iiii^  0011001* 
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or  of,  such  duties,  though  the  money  was 
fraudulently  collected  nna  misapplied  by  him, 
because  he  wns  in  fact  appointed  collector, 
and  in  that  character  received  the  money. 
i2»  ▼.  Jkimn,  7  East,  218. 

A  o  Elector  of  post-horse  duty  demanded  of 
A.  a  sum  of  money,  nllegfn«(  that  A.  had  let 
out  horses  for  hire  without  payment  of  the 
duty.  A.  denied  that  he  had  done  so,  and 
gave  the  collector  a  promissory  note  for  52., 
the  amount  of  which,  after  it  became  due,  was 
paid  by  A.  to  the  collector,  who  handed  it 
over  to  his  principal,  the  farmer  of  the  post- 
horse  duties: — Held,  that  this  was  extortion 
In  the  collector,  and  that  his  having  paid  the 
money  over  to  his  principal  made  no  differ- 
ence, iter  V.  Uiggin9,  4  C.  &  P.  247— 
Vaughan. 

An  indictment  does  not  lie  against  a  turn- 
pike-keeper to  try  the  question  of  exemption 
from  toll,  unless  tiie  ground  of  exemption 
was  specified  at  the  time  the  toll  was  taken. 
Rex  V.  HanUyny  4  Camp.  370 — ^EUenborough. 

If  exorbitant  fees  were  taken  by  a  custom- 
house officer  from  the  master  of  a  vessel,  upon 
his  taking  out  a  cocquet  and  bond  pursuant 
to  13  &  14  Car.  2,  c.  11,  s.  7;  though  the 
statute  imposed  the  duty  on  the  master  per- 
sonally, the  owners  might  recover  the  excesss 
US  money  had  and  received.  6U9en»on  ▼.  Mor- 
timer ^  Cow  p.  80o. 

Receiving  bribes.]-— By  83  Gko.  3,  c.  52,  s. 
62,  tiie  demanding  or  receiving  any  sum  of 
money  or  other  valuable  thing  as  a  gift  or 
present,  or  under  color  thereof,  whether  for 
the  use  of  the  party  receiving  the  same,  or  for, 
or  pretended  to  be  for,  the  use  of  the  com- 
pany, or  of  any  other  person  whatsoever,  by 
any  British  subject  holding  any  office  in  the 
East  Indies,  shall  1>6  extortion  and  a  misde- 
meanor, and  shall  be  proceeded  against  and 
punishable  as  such.  An  information  under 
tills  section  charged  the  defendant  with  re- 
ceiving from  U.,  in  the  East  Indies,  a  sum  of 
jnoncy,  to  wit,  8,000  rupees,  being  of  the 
value  of  800/.  of  lawful  money  of  Great 
Britain,  as  a  gift  or  present.  The  jury  found 
him  guilty,  and  that  the  sum  of  money  was 
8,003  ru()ecs,  and  that  the  sum  of  8,000 
rupees,  at  the  time  of  the  receipt,  was  of 
the  value  of  760/.  13.9.  4^i.  money  of  Great 
Britain,  being  at  the  mte  of  Is.  11^.  for  each 
rupee: — Held,  first,  that  the  meaning  of  the 
statute  was  to  prevent  a  person  holding  office 
in  the  East  Indies  from  receiving  any  gift  ab- 
solutely, whatever  the  reason  for  the  gift 
might  be;  and  that,  if  the  meaning  of  the 
utaiute  was  to  prohibit  gifts  being  received 
only  where  tiiey  were  received  extorsively  or 
nndur  color  of  office,  the  indictment  would 
be  good  by  virtue  of  7  Geo.  4,  c.  04,  which 
applied  as  well  to  indictments  preferred  for 
ollcnscjs  abroad  as  for  oifenscs  in  England. 
Douglas  v.  Reg.  {in  error),  13  Q.  B.  74;  12 
Jur.  974;  17  L.  J.,  M.  C.  170— Exch.  Cham. 

Hold,  secondly,  that  it  was  not  necessary  to 
•tAte  for  whose  use  the  money  was  received. 
lb. 


Held,   thirdly,  that  it  was  not 
state  whose  the  money  was.    IK 

Indictment     or    in£onnatloD|      « , 

triaLJ — In  an  indictment  against  a  pablte 
officer  for  breach  of  dutv,  it  is  sufficient  to 
State  generally  that  he  is  such  officer,  with- 
out showing  his  appointment  JSfic  ▼.  Bd- 
Ifind,  5  T.  R.  607. 

Where  a  duty  is  thrown  on  a  body  gomck- 
ing  of  several  persons,  each  is  individoaOy 
liable  for  a  breach  of  duty,  as  well  for  adscl 
commission  as  of  omission.     Ih. 

In  an  indictment  against  an  officer  fordi»> 
olusdienco  of  orders,  it  is  not  necessary  to  ancr 
that  the  orders  have  not  been  revoked,  er 
that  they  are  in  f<»Tce.     lb. 

Where  a  public  officer  is  charged  wilk  s 
breach  of  duty,  which  duty  arises  from  cer- 
tain acts  within  the  limits  of  his  govemmcBt, 
it  is  not  necessary  to  aver,  in  an  lodictoiffif 
against  him,  that  he  had  notice  of  tboaeacts; 
he  is  presumed  fix>m  his  situation  to  kaov 
them.     lb. 

A  charge,  in  an  indictment  against  as 
officer,  of  a  breach  of  orders  in  nnt  pnst- 
cuting  a  war  **  with  all  possible  vigor  and 
decision,'^  is  too  uncertain,  even  though  the 
charge  is  made  in  the  very  words  of  the  order 
given  to  him.     lb. 

The  49  Geo.  8,  c.  126,  a.  3,  makes  it  a  nis- 
demeanor  in  any  person  who  shall  byaoy 
way  or  means  contract  or  agree  to  receive,  or 
have  any  money,  fee  or  profit,  for  any  oSee 
or  employment  specified  in  that  act,  or  lor 
any  appointment  thereto: — Ueld,  that  s 
count  in  an  indictment  alleging  the  offense  to 
be  that  the  defendants  did  unlawfully  aai 
corruptly  contract  and  agree  with  D.  N.  to 
procure  the  appointment  to  a  certain  office 
and  employment,  was  bad  for  not  statiag  tf« 
offense  within  that  section.  Samo  alias  Ik$ 
V.  lieg.,  2  Cox  C.  C.  178— Exch.  Cham. 

On  the  trial  of  an  indictment  for  a  frsad 
against  an  agent  of  government,  under  the 
control  of  the  trca.sury,  a  letter  of  instmctioDf 
addressed  to  him  by  the  lords  of  the  treasory 
may  be  rend  without  proving  the  commissioa 
hy  which  they  were  appointed,  i&a;  v.  Jna, 
2  Camp.  131 — Ellenborough. 

IL  Officeus  of  Coubtb  of  Jubtk^ 

Appointment.]—^  15  db  16*  Viet,  c  TZ, 
JSTm  Frius  Officers'  Act.  ] 

Pees.]— [By  28  & 29  Vict,  c  45,  and2Q&  90 
Vict.  c.  101,  fees  in  the  comrnmi  law  antrti  aad 
officer  are  directed  to  be  collected  hy  sieoai  ^ 
stamps.^ 

The  clerk  of  the  pa])ers  of  the  Quecn^s  Pris- 
on, appointed  under  5  &  G  Vict.  c.  22,  by  the 
secretary  of  state,  at  a  fixed  salary,  held  ia 
effect  the  same  office  as  the  clerk  of  the  {xipeis 
of  the  Queen's  Bench  prison,  appointed  uudcr 
the  27  Geo.  2,  c.  17,  by  the  marshal  of  the 
Marshalscn,  and  that  office  was  one  belongiog 
to  the  Queen's  Bench,  and  consequently  with- 
in the  1 1  Geo.  4  &  1  Will.  4,  c.  58,  and  1  & 
2  Wilt.  4,  c.  33:— Held,  therefore,  that  tbe 
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clerk  of  the  papers  of  the  Queen's  prison  was 
entitleil  to  insist  on  |Miymi3nt  to  him  of  the 
fees  sanctioned  Uj  the  commissioners  under 
the  1  &  2  Will.  4,  c.  35,  in  order  that  lie  might 
account  for  them  to  the  treasury.  MarhweU 
V.  Djson,  14  Q.  B.  820;  14  Jur.  809;  19  L.  J., 
Q.  B.  193. 

Protection  of  officer  acting  in  obedience  to 
mandate  of  court.]— The  plaintiff,  having 
obtained  judgment  a^iinst  F.  in  an  action  of 
assault  and  I'ulse  imprisonment,  sued  out  aca. 
sa.,  whereon  F.  was  taken  and  committed  to 
the  Qncen^s  Prison,  of  which  the  defendant 
was  the  keeper.  F.  afterwards  pi'titioned 
the  C»»urt  of  Bankraptcy  for  his  discliarge, 
under  5  &  0  Vict.  c.  110,  and  7  &  8  Vict.  c. 
96,  and.  having  obtained  from  the  commis- 
sioner an  order  for  his  dischar^re,  was,  in 
obedience  thereto,  discharged  by  the  de- 
fendant accordingly.  The  plaintiff  having 
brougiit  an  action  against  the  defendant 
for  an  escape:— Held,  that,  whether  this 
was  or  was  not  a  debt  from  which  the  com- 
missioner had  power  to  discharge  the  prisoner, 
the  defendant  was  protected,  being  bound  to 
obey  the  order  of  the  commissioner,  who  was 
actinia  judicially,  in  a  matter  over  which  ho 
had  jurisdiction.  Tfiomas  v.  Hudson,  14  M. 
&  W.  353;  2  D.  &  L.  878;  9  Jur.  027;  14  L. 
J.,  £.xch.  288. 

As  to  sheriffs, — see  Sheriff. 

As  to  judges  of  superior  courts, — see  Jodob; 
of  county  courts, — see  County  Courts. 
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SUtntes.]— [24  &  25  Vict.  c.  llO.reguIatea 
the  business  of  dealers  in  old  metals. 

By  32  &  33  Vict,  c,  99,  s.  17,  any  dealer  in 
old  metals,  as  defined  in  tfie  Old  Metals  Dealers 
Act,  1801,  24  i&  25  Vict,  c.  110,  toho  sfiall 
either  personally  or  by  any  servant  or  agent  pur- 
ehase^  receive  or  bargain  for  lead,  whether  new 
or  old,  in  any  quantity  at  one  time  of  less  weight 
than  112  U)s.^  or  who  shall  persojuiUy  or  by  any 
eercant  or  agent  purchase,  receive  or  bargain  for 
copper^  whether  new  or  oltl^  in  any  quantify  at 
one  time  of  less  weigfU  than  50  lbs.,  sfiall  be 
liaJble  to  a  penalty  of  51,,  to  be  recovered  in  the 
earns  manner  as  penalties  incurred  xtndertJie  said 
recited  act  are  tlicrcin  directed  to  be  recovered. 

84  &  35  Vict.  c.  112,  s.  13,  imposes  a  pen- 
alty not  exceeding  til.  on  a  dealer  in  old  metals 
purcliasing  quantities  less  tlian  stated  vi  the 
ee/tedule  annexed  to  the  act.] 
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Of  Affiliation.     See  Bastard. 

Of  Judge.     See  Practice. 

Of  RBFEasNCE.  See  Arbitration  and 

Award. 
Of  Justices.     See   Justice   of 

Peace. 
Of  Removal.     See  Poor  Law. 
Of  Sessions.     See  Sessions. 
Of  Privy  Council. 

1.  Validity  and  Obligaiion, 

Privy  Council. 

2.  Operation   on    Contracts. 

Contract  or  Agreement. 
For  Payment  of  Money.     See  Bills 
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Notes;  Banker  and  Banking  Com- 
pany. 
Forging.    See  Criminal  Law. 
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See  Foreign  Law  and  Forbioneb» 
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See  Ecclesiastical  Law. 
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I.  Proceedings,  9568. 
n.  Reversal,  9572. 
lU.  Effect;  and  how  Pleaded,  9578. 

I.  Proceedings. 

Process  in  actions;]— [By  1  &  2  Vict.  c.  110^ 
s.  2,  all  personal  actions  in  the  superior  eourte 
of  law  at  Westminster  are  to  be  commenced  by 
writ  of  summons.  The  writ  of  capias  is  no 
longer  the  commencement  of  an  action. 

The  writ  of  distringas  to  compel  an  appear- 
ance  and  proceedings  to  outlawry  on  mesne 
process,  under  2  WUl.  4,  e.  39,  ss.  8,  5,  were 
abolis/ied  by  15  di  IQ  Vict.  c.  76,  s.  24. 

By  2  Will.  4,  c.  39,  s.  6,  after  judgment  given 
in  any  action  commenced  by  writ  of  summons, 
proceedings  to  outlawry  or  waiver  may  be  haa 
and  taken,  and  judgment  of  outlawry  or  waiver 
given,  in  such  manner  and  in  such  cases  as  maj^ 
be  now  lawfully  done  after  judgment  in  an 
action  commenced  by  original  writ:  provided 
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mlany$^  th  tt  ettry  cullaury  or  waiver  Jutd 
%mlcr  the  anthonty  of  the  ttatute  sludl  and 
mar/  lie  vwuited  or  net  aeide  by  writ  of  error  or 
mtUion  in  like  manner  a*  miilntcry  or  waiver 
founded  on  an  original  writ  may  be  vacated 
or  8d  anile.  ] 

Writs  of  c:ipin8  cmI  sntisfacicndum  for  the 
purpose  of  oiiiluwry  on  linul  procjcss  must  be 
mmlc  rcturrmbk-  on  a  <lay  certain  in  term,  und 
m  ty  l>c  80  rctunitiblc  on  iiny  clay  in  term,  anil 
it  sluill  be  Rulliciciit  that  there  be  eijLflit  dnys 
between  the  trstc  nnd  r^jturn.  Re:;.  Gen.,  Q. 
D..  C.  P.  and  Kxch.,  II.  T.,  10  Vict.  r.  74;  1 
£1.  «&  Ul..  A  pp.  XV. 

Pr«»ccedinfj3  to  outlawry  on  final  process 
cannot  be  ^roiindcHl  on  a  ca.  sa.  made  return- 
able immediately  after  execution,  under  3  «&  4 
Will.  4,  c.  07,  s.  2,  although  returned  non  est 
Inventus,  because  such  writ  run  only  be  ex- 
ecntrd  bv  nrrestinjy  the  dt^fendant.  JjCicie  v. 
Jlidnutn,  iO  Q.  B.  81)0;  11  Jur.  045;  10  L  J., 
Q.  B.  4a0.  S.  P.,  Ucy  v.  Ilamer,  5  Exch. 
518;  1  L.,  M.  &P.  477;  19  L.  J.,  Exch.  304. 

A  ca.  sn.  to  proceed  to  outlawry  on  final 
process  cannot  be  tested  inv:icuiion.  Braham 
T.  Jlunter,  0  D.  &  L.  120—11.  C— Coleridge. 

Who  may  be  outlawed.] — In  an  action 
npfainst  a  member  of  iKU'iiament,  it  is  ineom- 
iK'teut  for  the  plaint  ill,  u|K)n  final  process,  to 
is>.uc  out  writs  for  ihe  purpose  of  proeeeding 
to  outlawry,  although  lie  may  have  no  pres- 
ent inienlion  of  putting  them  in  execution. 
CasHidy  V.  Stenart,  2  Scott,  N.  U.  432;  0  D. 
P.  C.  aOO;  5  Jur.  25;  2  M.  &  G.  437. 

Bzigi  facias  and  proclamations.] — [31  Eliz. 
C.  3,  refjulatcs  ihe  mode  and  practice  tif  procla- 
mfttions  of  outlaicriot  in  cicil  actions. 

By  4  &  5  Will.  &  M.  c.  22,  t/te  proclamations 
jfor  uHtlatrries  in  criminal  cases  are  assimilafed. 

By  7  Will.  4  &  1  Vict.  c.  45,  s.  2,  proclama- 
tions/or outlawi-y  hcrttifore  m^ide  or  given  in 
efiurc'ies  or  clatpels  during  or  after  divine  serv^ 
iee^  shall  he  reduced  %nto  writiug^  and  eojnes 
Viere'tf  either  in  writing  or  in  print,  or  partly 
ii*  writing  and  partly  in  prints  sJutU  previously 
to  the  commeneemeht  of  divine  service  on  tlie 
9everal  dat/s  on  which  nuch  proclamations  have 
heretofore  been  mcufe  or  giten  in  tlie  church  or 
eliapel  of  any  jmrish  or  place,  or  at  t/ie  door  of 
any  chwcli  or  cliapeL  be  ajficed  on  or  near  to  the 
doors  of  all  the  cliurches  and  eh 'pels  within  such 
parish  or  plu  x,  and  wJten  so  ajfueed,  s/uUl  be  in 
lien  of  and  as  a  stUtstitution  for  t/is  several 
proclar-Miofis  Meretofore  given,  anek  sluiU  be 
goody  valid  and  effectual,  to  all  intents  and  pur- 
poses.] 

In  process  of  cmtlawry,  the  third  prorlama- 
tien  4niit>t  be  made  in  the  parish  in  which  the 
dcTcndant  id  dwelling  at  the  time  the  writ  of 
|iroclamatlou  .issues;  if  made  otherwise  it  is  a 
nullity.  Iia!/er  v..  -Cooke,  5  D.  &  U.  302;  3 
R  &  C.  520. 

Where  >ono  month  had  not  elapsed  between 
the  tliird  proclamai  ion  und  the  quinto  exactus, 
pursuant  te  31  Eiiz.  c.  3,  s.  1,  the  court  set 
aside  the  outlawry  Jis  a  nullity;  but  in  pur- 
miancc  of  the  discretion  given  by  0  ilen.  8,  c. 
4,  tiiejT  ruvcraed  it,  on  -oondition  of  the  de- 


fendant's putting  in  special  bail  to  the  ori^i^ 
action,  sup|H)sing  the  want  of  doe  pnyHnra 
tion  within  31  Eliz.  c.  3,  to  be  an  irre^ubntj 
only.  Taylor  v.  Waters^  3  D.  &  U.  575;  2E 
&  C.  S53. 

The  writ  of  exigent  upon  an  oatlawry  nasi 
be  in  the  hands  of  the  sberilT  at  tlic  tiBBrt.« 
<lefendant  is  demzmded.  YUU  ▼.  Waters,  Z 
D.  &  U.  55. 

The  .slierif!  must  state,  in  his  return  to!he 
writ  of  exigent,  tlie  day  ami  year  of  eacb 
exaction.     Jlcx  v.  Atmon^  5  T.  iL  203. 

The  writ  of  exigent  directed  the  procUaor 
tions  to  be  made  at  the  parish  church  of  tb« 
parish  in  which  the  defenda'it  rcsil'd:— 
llcld,  that  it  was  sufficient,  it  not  ap}iedni« 
fn)m  any  afiidavit  that  there  was  any  ncanr 
church  or  chapel;  and  tluit,  at  all  cvi oL^  ^ 
was  not  necess;iry  to  mention  that  in  the  exi- 
gent. Ijcwis  v.  Vavison,  1  C,  M.  &  IL  655; 
3  D.  P.  C.  272;  5  Tyr.  1V8. 

A  wrir  of  proclamation  requiring  i he Rlrnf 
to  proclaim  the  parties  in  o{K*n  curt  i.i  the 
sheriirs  county  (not  wiying  county  amri^u 
good.     Jlex  V.  Vandell,  4  T.  IL  521. 

The  sheril!  need  not  allege  in  hi*  return  te 
the  writ  that  *Mhc  persons  prtxrlaimcd  did 
not  appear  and  render  themselves,"  iJioa^ 
he  must  in  his  return  to  the  exigcnL     Jk 

It  need  not  be  stated  in  express  terms,  oe 
a  ri'cortl  of  a  judgment  «>f  outlawry,  thai  t 
writ  of  capias  issued  against  the  flefcn  .'ant; 
it  issufiicient  if  it  appears  ^'tliat  the  shmff 
was  commanded  to  take  the  defendaat* 
Hex  V.  Perry,  0  T.  R  573. 

To  an  allocatur  exigent  the  sheriff  n-tumcd, 
that,  at  his  county  eourU  held  at,  &c^  A. 
was  the  fifth  time  demanded  and  did  not  a))- 
pear;  and  that,  **l)eeause  Iter  Majesty's  c>»r- 
oners  of  the  c<mnty  were,  and  each  of  tbco 
wa-H,  absent,  on  the  tifth  demand  ao  made  n 
aforesiiid,  judgment  of  outlawry  aindnst  X. 
could  not  be  pronounced,"  &c. : — ili-M,  tlutt 
the  return  was  bjid.  M'laggart  v.  UWifcr 
bum,  2  D.  &  L.  670— B.  C— Pattcson. 

Where  the  writ  of  proclamni  ions  coia- 
manded  the  sheriff  to  proclaim  the  dcfcn<lsat 
on  three  several  days,  ^'according  to  ihcfoni 
of  the  statutes  for  such  purpose  made  iu  ihe 
thirty-first  year  of  the  reign  of  Clizal»ed»,  awl 
the  first  and  second  years  of  the  reign  nf  if/ 
Majcitty  Queen  Victoria,  ono  nf  such  pnxrla' 
mntions  to  be  made  at  or  near  the  ino^t  u.>a'l 
church  door  of  the  piiri-sh.**  iSic  and  ih: 
sheriff  returned  that  he  had  proclaimed  tiie 
defendant  *^at  the  rou.st  usual  dcMr  uf  ibe 
church  of  the  |)«-irisli  of,"  &c. :— llehl,  iM 
the  court  would  not  set  aside  these  \^ 
cecdings  for  irregularity,  where  the  defead- 
ant  had  obtained  a  previous  nile  for  ihc&iiiie 
pur|K)se,  which  had  beendischai^nl,  nltliuugh 
the  objections  taken  were  dilfereni,  but  Idt 
him  to  his  writ  of  error.  Stults  v.  \VynU.% 
D.  &  L.  500:  0  Jur.  131 ;  14  L.  J.,  Q.  U.  .5. 

In  proceeding  to  outlawry  after  fin.d  yi^\fr 
meat,  the  writ  of  nllocatur  exigent  is  l>riipi'rlj 
tested  cm  the  day  of  the  return  of  ihe  esigi 
facias,  and  need  not  bear  teste  u|Km  tin 
quarto  die  |)ost.     Cox  v.  Boozan^  8  C.  IL  335; 
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-  &  li.  264;  18  Jar.  1057;  19  L.  J.,  0.  P. 

^'vk^Lgment  of  outlawry  and  oaplas  utlaga- 
^'i*^- 1  — In  a  record  of  outlawry,  it  appeared 
y  t!ic  writ  of  proclamation  and  the  return  to 
t,  that  the  prisoners  were  required  to  render 
Uo!nsclv(>s  to  the  sh^'riff,  so  thtit  he  mii^ht 
icL^c  their  bodies  before  the  justices,  &c., 
.t  the  return  of  the  writ:— Held  good.  Hex 
r.     TandelL  4  T.  R.  521. 

_  If  o!ie  exigent  is  awarded  against  the  prin- 
*i  pal  and  accessory  together,  it  is  error  only 
A3  to  the  accessory.     Jb. 

If  it  appears  on  the  record  tiiat  the  writ  of 

proclamation    was  delivered  to  the   sheriff, 

^hree   months  before  the  return  of  it,  it  is 

sufficient, though  not  so  expressly  alleged.  J b. 

Tlie  names  of  the  coroners  need  not  be  sub- 

scri^jcii    to  tiie  judgment  of  outlawry;  if  it 

appears  on  the  record  that  the  judgment  of 

outlawry  was  given  by  them,  it  is  sutficient. 

It  noed  not  appear,  on  a  record  of  outlawry, 
that  the  capias  and  exigent  were  sealed  by 
the  justices  of  oyer  and  terminer.     lb. 

The  writ  of  capias  utiagatum,  and  the 
sheriff'^  return  to  it,  ought  to  be  liletl  with 
tlic  clerk  of  the  exigents.  Seynoldsv,  Adams. 
Z  T.  U.  578. 

Uulc  granted  to  amend  the  return  to  a  writ 
of  cajiias  utiagatum.  Hex  v.  Oarogan,  W., 
W.  &  D.  393. 

Where  a  sheriff  returned,  that  he  had  seized 
and  tak<*n  into  his  possession  property,  found 
by  inquisition  to  be  the  property  of  a  party 
taken  under  a  special  capias  utiagatum.  the 
court  refused,  on  aQdavit  of  the  fals^ity  of  that 
return,  to  call  on  the  sheriff  to  siiow  cause 
why  he  should  not  enter  and  take  possession. 
ne:^.  V.  Mllh.  4  Jur.  407— Exch. 

The  sheriff's  return  upon  a  writ  of  exigent, 
that,  hy  the  judgment  of  the  coroner,  the 
defendant  was  outlawed,  is  not,  until  entered 
on  the  roll,  a  sufficient  record  of  the  out- 
lawry. AU.  Qen,  v.  BicJyirdu,  8  Beav.  880: 
9  Jur.  0:J4;  14  L.  J.,  Chanc.  8(53. 

W.,  being  indicted  in  the  Queen's  Bench 
for  a  conspiracy,  pleaded  guilty;  whereupon 
it  was  adjudged  that  he  be  convicted,  and  a 
day  was  given  him,  by  cur.  adv.  vult,  to  hear 
judgment;  and  he  was  afterwards  outlawed 
for  non-appearance.  He  afterwards  came  into 
conn  in  custody,  and  brought  error,  nssig?nng 
error  in  the  record,  process  and  publication 
of  outlawry,   and  in  pronouncing  the  judg- 
ment of  convicti«)n,  anti  praying  that  the  out- 
lawry and  conviction  might  he  reversed,  and 
that  he  might  be  restored  to  all  he  had  lost 
by  tlic  outlawry.     The  coroner  for  the  crown 
joined  in  error,  pleading  that  neither  in  the 
record  and  process,  nor  in  the  publication  of 
the  outlawry,  nor  in  pronouncing  the  judg- 
ment of  conviction,    was  there  error;    and 
praying  that  the  outlawry  mi ixht  be  conflnncd. 
It  wiis  admitted  that  tlic  process  of  outlawry 
was  erroneous:— Held,  that  it  was  sufficient 
to  give  judgment  merely,  reversing  the  out- 
lawry, without  noticing    the    judgment  of 
conviction.     WrigJU  v.  Beg.  {in  error)^  14  Q. 


B.  148;  14  Jur.* 305— Exch.  Cham. ;  in  Queen% 
Bench,  11  Jur.  103:  10  L.  J.,  Q.  B.  10. 

The  following  points  were  decided  by  the 
Exchequer  Chamber: — W.  not  having  ap- 
peared (m  the  day  given  him  t<»  hear  judg- 
ment, a  capias  issued,  which  was  followed  by 
process  of  outlawry.  Afterwards  ihu  outlawry 
W}is  reversed,  and  juilgment  passed  on  the 
conviction: — Held,  that  no  objection  could  be 
taken  to  want  of  continuances  from  the  time 
of  the  non-apjK'arance  to  that  of  the  reversal 
of  outlawry,  which  had  been  reversed;  and 
that  no  coniinuanccs  were  necessary,  during 
the  ))roceedings  to,  or  existence  of,  the  out- 
lawry,    lb. 

The  record  of  the  Queen's  Bench  (into 
which  court  the  indieimeni  had  been  removed 
by  certinrari)  commenced  •*  Pleas  before,'' 
<&c.,  of  the  term  of  St.  Michael,  in  the  4th 
year  of  Will.  4,  being  ihe  lenu  of  the  appear- 
ance of  the  defendant  in  Queen's  Bench.  Then 
followe<l  regular  coniinuanccs  down  to  the 
non-appearance;  the  outlawry;  and,  after  an 
interval  of  several  terms,  an  entry,  **  Hilary 
Term,  in  the  Otii  year  of  tlie  reign  Queen  Vic- 
toria," being  the  term  in  wlii(h"tlie  defendant 
was  brought  into  court  after  the  outlawry; 
an  entr}',  *'and  now,  that  is  to  say,  on  the 
2Cth  January  in  the  same  term."  recording 
the  bringing  in  of  the  defentlant:— Held,  that 
this  was  a  s  fiicicnt  commencement  of  the 
proceeding  subsequent  to  the  outlawry,  \\ith- 
out  fresh  placita.      lb. 

Held,  also,  that  it  was  sufficient  for  the 
record  to  state  **that  the  defendant,  being  a 
prisoner  in  custody,  by  virtue  of  a  warrant 
issncd  (m  the  judgment  of  conviction  of  out- 
lawry, is  brought  in  custody  into  court," 
without  further  describing  the  process  un- 
der which  he  was  taken,     lb. 

The  return  to  a  capi:is  utiagatum  was 
quashed  in  the  (irst  inst;inco  as  being  insuf- 
ficient, on  the  application  of  the  sheriff  and 
the  judgment  creditor.  Eiigler  v.  Annesley. 
1  D,,  N.  8.  186.-C.  P. 

n.  Rbyersal. 

Where  ontlaw  beyond  seas.] — Error  aB- 
signed,  that  the  outlaw  was  beyond  the  seas 
when  the  writ  <»f  exigent  issued,  and  thence 
continually  until  the  outlawry  pronounced : — 
Held,  that  it  was  sutfic^icnt  to  prove  t  hat  the 
outlaw  was  in  parts  beyond  the  seas  at  the 
time  of  the  writ  of  exigent  issued.  Eie/iard' 
son  V.  liftbinson  or  Robertson^  5  Taunt.  300;  1 
Marsh.  58.  S.  P.,  Serocold  v.  llampsey,  Id 
East,  025,  n. 

Fraudulently  and  covinously  departing  the 
realm  before  the  awarding  of  the  exii^i  facias, 
in  order  to  defeat  a  plaintiff  of  the  means  of 
recovering  a  just  debt,  and  to  avoid  outlawry, 
does  not  preelude  the  defendant  (on  error) 
from  reversing  the  outlawry,  if  he  wsis,  in 
fact,  beyond  sea  at  the  time  of  the  exigent, 
and  thence  until  the  time  of  the  outlawry. 
Dnjan  v.  Wagstaf,  8  D.  &  R.  208;  5  B.  ft  C. 
314;  R.  &  M.  329;  3  C.  &  P.  125. 

Error  in  fact,  assigned  to  reverse  an  out* 
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Iswry,  that  the  defendant  was  .beyond  aeaa, 
is  not  answered  by  showing  that  he  went 
beyond  seas  to  avoid  the  plainti£[^s  process. 
Asm  v.  WtMxl,  4  Taunt.  G91. 

A  defendant  need  not  appear  before  ho 
moyesto  reverse  an  outlawry;  and  where  be 
did  not  go  or  continue  abroad  for  the  pur- 
pose of  avoiding  process,  the  court  will  re- 
Terse  the  outlawry,  and  order  the  recogni- 
sance to  be  taken  in  the  alternative,  and  not 
for  tiie  payment  of  the  condemnation  money 
absolutely.  Graham  v.  Henry,  1  B.  <&  A. 
131. 

An  attorney  (plaintiff  in  person)  outlawed 
a  defendant,  although  he  knew  that  a  person 
received  an  annuity  for  the  defendant,  under 
a  power  of  attorney,  during  his  absence 
abroad,  and  also  knew  several  persons  with 
whom  the  defendant  was  acquainted,  without 
applying  to  the  receiver  or  to  these  persons: — 
Held,  that  this  knowledge  was  no  ground  for 
reversi  ng  the  ou  1 1  aw  ry ,  w  i  t  hou t  cos  t  s.  Hunter 
V.  WhitjUld,  3  Bing.  N.  C.  878;  0  D.  P.  C. 
70;  3  Ilodgcs,  210. 

In  error  to  reverse  an  outlawry,  the  error 
assigned  bcin?}  that  at  the  time  of  issuing  the 
the  cxigi  facias,  the  plaintiff  in  error  was 
beyond  tlic  ueas;  the  defendant  pleaded  that 
the  plaintiH  left  the  realm  before  the  awarding 
the  exigi  facias,  and  voluntarily  remained 
absent,  and  that  he  had  noti<.\,  that  he  was 
about  to  be  deuianded  at  the  county  courts, 
and  might  have  returned  before  they  were 
holdcu: — Held,  a  non-issuable  plea.  Beauelerk 
V.  HfH)k,  20  L.  J.,  Q.  B.  485. 

A  plaintiff  in  eiTor  coram  nobis  assigned, 
as  error,  that  he  was  beyond  seas  when  the 
exigent  was  issued,  and  the  defendant  in 
error  pleaded  in  nullo  est  erratum  to  the  writ: 
— Held,  that  the  ground  assigned  as  error  not 
Deing  disputed,  the  plaintiil  in  error  was 
entitled,  :>s  of  right,  to  judgment  of  reversal 
of  the  outlawry ;  and  ho  having  appeared  in 
person  by  the  writ,  the  couit,  ou  the  prayer  of 
counsel  ou  his  behalf,  pronounced  judgment, 
reversing  the  outlawry,and  refused  to  suspend 
it  until  he  should  have  satisfied  the  oritrinal 
judgment  debt.  Smith  v.  Bromley^  2  El.  & 
Bl.  581;  0  Jur.,  N.  S.  400;  29  L.  J.,  Q.  B. 
91;  8  W.  R.  180. 

Reversal  for  other  reasons.] — An  affidavit, 
stating  that  the  defendant  died  on  such  a  day, 
and  that  the  deponent  had  seen  him  in  his 
coffin,  is  sufficient  for  the  purpose  of  revers- 
ing an  outlawry,  w  lie  re  the  defendant  dies 
altroad;  and  the  ordinary  rule  that  there  must 
be  a  ccrliticate  from  the  minister  of  the  parish 
where  the  party  died  or  was  buried,  does  not 
apply.  Rex  v.  Buclianan,  1  C.  «&  M.  125;  3 
Tyr.  229. 

A  plaintiff  having  obtained  judgment,  pro- 
ceeded to  outlawry  agulust  the  defendant, 
who  was  arrested  upon  a  capias  utlagatum. 
The  plaintiff  then  died,  leaving  two  infant 
children,  but  no  personal  representative.  An 
application  for  the  disciiarge  of  the  defendant, 
upon  the  ground  of  the  plaiutiff^s  death,  was 
opposed  by  the  late  plaintiff's  attorney,  who 


had  advanced  money  upon  the  secaritT  of  tbe 
judgment,  and  who  intended  to  take  oat  adr 
ministration:— Held,  that  be  was  not  entitfei 
to  be  discharged.  Cox  v.  PrUehartL,  ^I^IL 
&  P;  298;  15  Jur.  427— B:  C— Coleridge. 

Where  a  plaintiff  had  proceeded  to  oailsv 
a  female,  and  obtained  judgment  of  vaifo. 
the  court  set  it  aside,  where  it  appcsuei  thai 
Bhe  was  in  prison  during  the  timo  the  sevtoi 
processes  were  sued  out,  and  that  the  plaiiisii 
was  aware  of  that  fact,  and  knew^  where  e 
find  her.    JameM  v.  JenkM,  9  Moore,  o;^. 

A  defendant  in  a  suit  in  cqaity  having  beea 
taken  under  an  attachment  out  of  Ciiaacefv, 
a  capias  utlagatum  was  lodgt^  xrhh  tig 
sheriff  against  him  while  in  custody,  at  the 
suit  of  the  same  plaintiff;  and  tlie  sUtaeiimat 
having  been  afterwards  set  aside  for  irre«B- 
larity: — Held,  that  the  detainer  under  tbe 
capias  utlagatum  was  irregular,  aad  tlist  the 
defendant  was  entitled  to  his  disci lai^;  aad 
that  it  must  be  considered,  fur  this  fKirpose, 
to  bo  the  process  of  the  party  and  not  iff  ths 
crown.  HaU  v.  Hawkini^  4  M.  &  W.  590;  7 
D.  P.  C.  200. 

Judgment  of  outlawry  for  not  appeariog  t» 
answer  an  indictment  for  high  tieason  vai 
reversed,  after  the  lapse  of  a  hundred  aad 
sixteen  years,  on  writ  of  error  aued  out  by  a 
co-heir  out  of  the  outlaw,  because  it  di<i  not 
appear  by  the  record  that  proclamations  haJ 
been  made,  or  a  writ  of  proclamation  issi^d. 
Tyntev.  Reg,  {in  error),  7  Q.  B.  216. 

An  outlawry  in  felony  reversed,  becaaae  it 
appeared  on  the  writ  of  proclamation  and  the 
return  to  it,  that  the  person  indicted  bad  a 
day  in  court,  after  he  was  outlawed.  Barruf- 
ton  V.  Bex  {in  error),  3  T.  R.  499. 

A  party  outlawed  on  civil  process  aft erji^- 
ment,  and  on  his  petition  subsequently  made 
to  the  Insolvent  Debtors'  Court,  adjudged 
to  be  discharged,  was  not  entitled  to  a  ie> 
versal  of  the  outlawry,  though  the  debt  oa 
which  the  outlaw  was  founded  was  included 
in  his  schedule.  Dickson  v.  Baker ,  1  A.  &E. 
8o3;  8  N.  &  M.  775;  2  D.  P.  C.  517. 

In  n  proceeding  to  reverse  an  outlawry  after 
final  judgment  entered  up  on  a  warrant  of  at- 
torney, the  plaintiff  in  error  appeared  bj 
attorney,  and  assigned  error  in  fact.  The 
defendant  in  error  demurred,  but  afterwards 
pleaded  a  release  of  errors  executed  subse- 
quently to  the  demurrer,  under  a  power  to 
release  errors  contained  in  the  warrant  of 
attorney.  The  plaintiff  in  error  replied,  set- 
ting out  the  warrant  of  attorney  and  the  re- 
lease. The  warrant  authorized  a  release  '*of 
all  and  all  manner  of  error  and  errors  in,  aboat, 
touching  or  concerning  the  aforesaid  judg- 
ment, or  in,  about,  touciiing  or  couccrningany 
writ, warrant,  process,  declaration,  plea,  entry, 
or  other  proceedings  whatsoever  of  or  any  way 
concerning  the  same  :^' — Held,  first,  that  the 
power  in  the  warrant  of  attorney  was  coa- 
fined  to  the  giving  a  release  of  any  error 
affecting  the  judgment  itself,  and  did  oat 
extend  to  any  proceed  in;?  or  process  by  way 
of    execution    on  outlawry    aftei    the  jud^- 
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;     and    therefore  the  release*  of  eircna 
not  authorized  by  the  power,  aad  the 
.«>»*►  wzis  bad«     Orahamv.  Sohmmi  {in  error) ^ 
J^p.,  N^.  8.  1070;  24  L.  J.,  Q,  B.  333;  6  El.  <fe 

^EXcld,  secondly,  that  payment  or  satisfac- 
L«^i:i  of  the  debt  w:i8  matter  of  practice;  and 
iu^^rcf ore  tho  defondnnt  in  error  was  not  en- 
i.t,le<i  to  judgment,  on  the  ground  that  tho 
'ocord  did  not  show  th:it  the  debt  had  been 
u»iti»fied,  or  that  the  pluintiiT  in  error  Imd 
T&c^t  acknowledged  satisfaction  on  the  record. 

Held,  tiiirdly,  that  the  appearance  of  the 

X>laintift  in  error  l)y  attorney   was  not  matter 

of   demurrer  or  error,  but  matter  of  practice; 

And  that  at  any  rate  it  could  not  be  objected 

tliat  error  was  not  properly  brought,  after  the 

clefemlant  in  error  had  pleaded  to  the  errors 

aasigncd,  and  demurred ,  to  the  replication. 

Sail,  upon  coming  in  to  reverse.] — An  out- 
law,  in  an  action  for  a  debt  exceeding  202., 
appeared  by  attofncy,  and  brought  a  writ  of 
error  to  reverse  the  outlawry,  o\\  the  ground 
tliat  he  was  abroad  at  tho  time  of  the  exigent. 
Judgment  of  rovcrsiil  w:is  signed  thereon : — 
Held,    that  ho  was  bound  to  put  in  special 
ballon  signing  tlic  judgment  of  reversal;  and 
ns  he  had  not  done  so,  it  was  set  aside  us  ir- 
regular.    Gommerell  v.  Beauclerk,  1  B.  C.  C. 
1;  IG  Jur.  0.5;  21  L.  J.,  Q.  B.  137— Erie. 

Special  bail  must  be  put  in,  upon  appear- 
ing to  an  outlawry,  where  special  bail  was 
originally  required.  Campbell  v.  Daley ^  3 
Burr.  1020.  S.  P.,  Cracroft  v.  QUdowe^  3 
Burr.  1482. 

Upon  reversing  an  outlawry,  on  the  ground 
that  the  defendant  was  abroad  at  the  time  the 
proceedings  were  had  against  him,  the  court 
will  not  require  him  to  give  bail.  Porter  v. 
O'Meara,  7  Scott,  837;  5  Bing.  N.  C.  626;  7 
D.  P.  0.  657.  S.  P.,  QUI  v.  TynU,  7  ScQtt, 
840. 

Upon  a  defendant  coming  in  to  reverse  an 
outlawry  in  a  civil  case,  upon  4  &  5  Will.  <& 
Bi.  c.  18,  the  usual  form  for  taking  the  re- 
copjnizance  of  bail  is  to  pay  tbe  condemna- 
tion mi>ncy,  and  not  in  the  alternative,  to 
pay  it,  or  render  the  defendant.  Matthews 
v.  GiJtmn,  SE.ist,  627.  S.  P.,  Graham  y,  GriU, 
1  M.  &  S.  409. 

Upon  a  writ  of  error,   prosecuted  by  the 
parry  in  person,  to  reverse  an  outlawry  in  a 
civil  action  for  a  common  law  error,  the  re- 
cognizance of  bail  is  to  be  taken  in  tiie  com- 
mon alternative  form,  to  pay  the  condemna- 
tion money  or  rcniler  the  principal;  and  not 
absolutely  to  pay  tlic  condemnation  money, 
as  in  case  of  reversals  of  outlawry  upon  31 
Eliz.  c.  8,  for  want  of  proclamations,  or  upon 
4  &  5  Will.  &  M.  c.  18,  s.  8,  on  appearance 
by  attorney  and  by  motion.  Havelock  v.  Oeddes^ 
12  East,  622. 

The  court  will  only  set  aside  the  outlawry 
OQthc  terms  of  the  defendant  putting  in  bail 
to  pay  the  condemnation  money,  unless  it 
appears  that  the  process  of  tho  court  has  been 


abused^  or  the  proclamation  has  been  made 
in  a  different  parish,  in  order  to  prevent  the 
defendant  having  knowledgo  of  the  proceed- 
ing, liayer  v.  Cooke,  &D.  <&  R.  302;  3  B.  & 
a  529. 

Proceedings  to  reverse;  by  motion.] — A 
defendant  need  not  appear  personally  to  re- 
verse an  outlawry,  except  in  treason  and 
felony.     Anofu,  Lofft,  872,  520. 

The  court  will  reverse  an  outlawry  upon 
motion,  on  error  in  fact  sworn  to.  Bean- 
champ  V.    Tomkine^  3  Taunt.  141. 

Tfiough  an  outlawry  is  illegal  and  voidable, 
it  cannot  be  set  aside  by  a  third  person  in  a 
collateral  action.  Symonda  v,  Parminter,  1 
W.  Bl.  20. 

An  attorney  making  an  affidavit  in  support 
of  an  apnlication  to  reverse  an  outlawry 
against  a  defendant  wlio  does  not  appear  per- 
sonally, must  show  in  express  terms  that  he 
is  duly  autiiorized  by  the  outlaw  to  make  the 
npplication.  Plunhett  v.  BucTianan,  5  D.  & 
R.  625 ;  8  B.  &  C.  736. 

A  rule  for  setting  aside  the  proceedings 
will  bo  discharged  with  costs,  unless  it  ap- 
pears that  the  application  is  made  by  an 
attorney  authorized  by  the  defendant  JSoul' 
ditch  v.  Swinfin,  2  Bing.  N.  C.  712;  8  Scott, 
160;  5  D.  P.  C.  86. 

A  rule  to  set  j\side  an  outlawry  for  irregular- 
ity was  discharged  witii  costs,  on  the  ground 
that  the  affidavit  did  not  purport  to  be  made 
by  an  attorney  authorized  by  tho  defendant. 
The  irregularity  being  admitted,  the  defend- 
ant, although  be  had  not  paid  the  cr>sts,  was 
allowed  to  make  a  second  application  for  the 
same  purpose,  but  only  on  payment  of  the 
costs  of  the  second  rule.  Skinner  v.  Carter, 
16  C.  B.  54S. 

After  motion  to  reverse  an  outlawry  has 
been  discliargcd»  the  court  will  not  reverse  it 
on  a  new  motion  founded  upon  affidavits  not 
stating  any  fact  subsequent  to  the  first  ap- 
plication, but  will  put  the  defendant  to  iiis 
writ  of  error.     StuU  v.  Wyatt,  6  Q.  B.  666. 

—  by  writ  of  error.] — Writs  of  error  to  re- 
verse outlawries  are  not  abolished  by  the  15  <& 
16  Vict.  c.  76,  8.  148;  and  therefore  to  reverse 
an  outlawry,  a  writ  of  error  must  be  sued  out 
as  before  the  act.  Aiding  v.  Holmer  or  Bonner, 
1  II.  &  N.  85;  2  Jur.,  N.  S.  763;  25  L.  J., 
Exch.  261.  S.  P.,  Solomonv,  Qraham,  2 Jur., 
N.  S.  859--Q.  B. 

In  the  Exchequer,  the  consent  of  the 
attorney-general  is  not  necessary  to  enable  a 
jKvrty  to  sue  out  sucli  a  writ.     1  b. 

A  motion  for  judgment  of  reversal  of  out- 
lawry for  error,  on  tho  default  of  a  defendant 
to  plead  to  the  assignment  of  error,  may  be  a 
rule  absolute  in  the  first  instance.  Arding  v. 
llolmcr  or  Bonner,  1  H.  &  N.  278;  2  Jur.,  N. 
S.  700;  20  L.  J.,  Exch.  72. 

A  party  may  appear  by  attorney  to  reverse 
an  outlawry  for  error  in  fact.  Craig  v.  Levy^ 
1  Exch.  570. 

But  it  must  be  shown  that  he  is  authorized 
by  the  outlaw.  Skinner  v.  Carter^  15  C.  B. 
472. 
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A  rule  for  jud^ent  of  reversal  of  out- 
Isiwry.  npnii  nvcrclint  finding  error  in  fact,  was 
<ilitJiii!c<l  on  tlif  28.  Ii  of  May:— Held,  that  an 
api>llo:ition  to  set  it  iislde  for  irregularity,  on 
the  lOtli  June,  was  not  too  into.  CommereU 
V.  Befiuclerl\  1  B.  C.  C.  1 ;  10  Jur.  65;  21  L. 
J.,  Q.  B.  l;)7— Erie. 

A  rule  for  judjfment  to  reverse  nn  out- 
lawry, where  the  dcrcndtint  has  not  pleaded 
to  the  ii9si;niinent  of  errors  within  the  proper 
time,  is  a  rule  nisi;  but  the  court  will  make 
the  rule  ab*«»lute  without  im]>osins  any  terms 
U[>oii  the  |>l.-iintif!  in  error,  if  the  defendant  in 
error,  on  showing  cau*^,  has  no  answer  to  the 
facts  all('ge<l.  Jloicard  v.  Ker»!uiw.  0  Exch. 
641 :  2  L.,  M.  &  P.  300;  20  L.  J.,  Exch.  237. 

Up<iu  error  conim  nobis  to  reverse  nn  out- 
lawry, a  verdict  having  b<»en  found  for  the 
phiintiff  in  error  upon  the  assignnient  of 
errors,  and  tho  time  for  moving  for  a  new 
trial  having  im^sed,  he  is  entitled  to  a  rule 
absolute  to  reverse  the  outlawry,  upon  pro- 
duction of  the  record  and  postca,  Beavan 
w.  Cox,  0  C.  D.  57U;  19  L.  J.,  C.  P.  304. 

In  a  writ  of  error  brought  to  reverse  a  judg- 
ment of  waiver  against  u  woman,  the  judg- 
ment was  called  a  judgment  of  outlawiy: — 
Held,  upon  plea  of  nul  tiel  record,  a  fatal 
variance,  and  that  the  defendant  in  error  was 
entitled  to  judgment.  Burnett  v.  PfuUipB^  2 
L.,  M.  &  P.  444;  20  L.  J.,  Ex(th.  337. 

It  is  siiliieient  for  a  plaintiff,  in  a  writ  of 
error  coram  nobis,  to  reverse  outlawry  ufon 
final  pr(»ccs.s,  to  apjKJar  in  person  by  the  writ 
to  assign  error;  it  is  not  necessary  that  ho 
should  appear  in  person  at  the  subsequent 
stages  of  the  proceedings.  Smitk  v.  Bromley^ 
2  El.  &  El.  58. ;  0  Jur,  N.  8.  400;  20  L.  J., 
Q.  B.  01;  8  W.  K.  18C. 

The  defend-int  in  error  having  pleaded  a 
joinder  in  error  to  such  a  writ,  by  which  the 
plaiutiif  in  error  purported  to  ap|Xiar  in  i)er- 
8on:--IIeld,  that  the  defendant  had  thereby 
precluded  himself  from  afterwards  applying 
to  set  aside  the  proceedings,  on  the  ground 
that  the  plaint i(T  in  error  had  not  in  fact  ap- 
peared in  person  to  the  writ.     lb. 

An  assignment  of  crr*»r  by  attorney  for  re- 
versing a  judgment  of  outlawry  is  a  matter  of 
pra(!tice,  which  is  not  waived  by  the  defer>d- 
ant  in  error  demurring,  and  pleading  to  the 
errors  assigncil.  Orahitn  v.  Soloman  (in 
error),  I  Jur,  N.  8.  1089;  24  L.  J.,  Q.  B. 
832 ;  5  El.  &  Bl.  809. 

Terms  on  reversaL] — Where  a  debtor,  out- 
lawed uiwn  final  process,  had  obtained  his  dis- 
charge as  an  insf^lvent  under  1  &2  Viet.  c.  110, 
the  court  reversed  the  outlawry  upon  his 
making  au  assignment  of  his  goods,  which 
were  affected  by  the  outlawry,  to  the  pro- 
visional assignee,  for  the  bcnetit  of  his  credit- 
ors, and  pa\ing  the  costs  of  the  judgment  of 
outlawry  and  tiio  costs  of  the  application. 
Ba^kerville  V,  Spn/.d  El.  &  Bl.  370;  2  Jur., 
N.  8.  589;  25  L.  J.,  Q.  B.  3;J4. 

On  making  a  rule  absolute  for  setting  aside 
an  outlawry  on  payment  of  costs,  the  court 
will  not  limit  the  period  within  which  those 


costs  shall  be  paid.     BfTuutt  ▼.  Gardmer^%ll, 
N.  S.  50;  7  Jur.  129— B.  C. — Wightman. 

On  a  motion  to  reverse  an  outlawry  aCfea 
final  judgment,  the  court  w^ill  not  impose, 
lis  one  of  the  terms  upon  'wliich  tbej  vifl 
gnint  the  motion,  that  the  defendant  sIkio^ 
pay  interest  from  the  time  of  si^in^fisai 
judgment  to  the  pericxl  of  revers;d.  IbUitm^ 
V.  Fenton,  1  N.  ifc  P.  779;  6  A.  &  E.  712;  W^ 
W.  &D.  292;  1  Jur.  397. 

The  court  has  no  power  in  order  the  sfceril 
to  rest(}re  money  levied  under  a.  «%&|>ia3  uriv 
gatum,  on  the  reversal  of  the  out  In  wry;  tke 
application  should  be  for  au  amoveas  miata 
in  the  Court  of  Exchequer.  Crti/t  v.  Ardud^ 
7  Scott,  847. 

Where  a  defendant  was  beyond  tlieeeuit 
the  time  of  the  exigi  faci:is  issuing^,  the  ooart 
reversed  the  outlawry  on  imyment  of  cnt% 
and  putting  in  bail  in  the  altcms&live.  Lm 
V.  Ctaggett,  1  M.  &  W.  647;5  D.  P.  CL  a2S;S 
Oale,  152. 

in.  Effect;  and  hov  Plxadkd. 

Personal  disqnalifioationa.] — An  ootlsv 
may  claim  the  protection  of  the  court  to  set 
aside  irregular  proceedings  taken  against  hiia, 
although  he  cannot  put  the  law  in  motioo  (ot 
his  benefit  without  first  reversing  his  out- 
lawry. Davis  V.  TrepajUorij  2  D.  <&  L.  744; 
0  Jur.  492;  14  L.  J.,  Q.  B.  138— R  C- 
Wightman. 

An  outlaw,  seeking  to  originate  s  l^al 
right  of  his  own,  cimnot  be  heard  in  support 
of  such  right ;  but  he  may  lie  heard  wiien  be 
comes  to  the  court  in  matters  purelv  defen- 
sive. Walker  v.  TMlusson,  1  D.,  N.  a  578; 
C  Jur.  345— B.  C. 

An  outlawry  in  progress  only,  but  not  pep> 
fected,  cannot  prevent  a  jxirty  from  beii^ 
heard  in  a  proci>cding  actually  institutHL 
He  may  apply  to  the  court  to  set  aside  an  af- 
tachment  which  has  been  irre^larly  isaicd 
against  him.  Jlaickim  v.  HaU^  1  lieav.  7t\ 
Byrne  v.  Mannwg,  2D.,  N.  8.  403;  7  Jut 
88;  12  L.  J.,  Q.  B.  4— B.  C— Patfeson. 

The  court  will  not  entertain  an  applicatkm, 
on  the  part  of  an  outlaw,  to  coniiiel  the  de- 
livery of  an  attorney's  bill,  or  t^  refer  to  tax- 
ation a  bill  of  costs  already  delivered.  Acn( 
In  re,  1  B.  C  Rep.  88;  10  Jur.  757— Wighl- 
man.     8.  P.,  Blander ^  /n  r«;  0  Q.  B.  867. 

Bemble,  tliat  an  outlaw  brought  lief  ore  i 
judge  by  summons  is  entitled  to  be  heard 
without  reversing  his  outlawry.  Pyiu^  In  i^ 
6  C.  B.  407. 

An  outlaw  cannot  enforce  payment  of  dam* 
ages  recovered  in  an  action  for  a  libel  by 
scire  facias  on  tbo  re<*ognieanca  to  the  i:ro«n 
under  00  Geo.  3,  c.  0,  s.  0,  and  11  Geo.  4^1 
Will.  4.  c.  7'J,  s.  8.  Beg.  v.  Lowe^  8  Exch. 
697;  22  L.  J.,  Exch.  202. 

A  parly  outlawed  c;m  appear  in  court  only 
for  the  puri)ose  of  reversing  his  outlawry. 
LottkcB  V.  Jlol/teche,  1  M.  &  P.  126  ;  A  (I, 
nom.  Laukes  v.  IlMaeli,  4  Bing.  419.  S.  P., 
Aldrvltje  v.  BulUr,  2  M.  &  W.  412;  5  D.  P.  a 
788;  M.  <&  II.  94  ;  1  Jur.  385. 
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Wlicre  a  defendant  had  been  outlawed,  but 
bad  been  discharged,  by  the  Insolvent  Debt- 
ors' Court,  from  the  judgment  in  respect  of 
which  the  outlawry  took  place,  the  court 
allowed  him  to  be  heard  in  opposition  to 
a  motion  made  by  the  piainiiif  to  charge  him 
in  execution  on  tho  same  judgment.  Adooch 
or  Abthorpe  v.  Fi»ke^  6  Bing.  N.  C.  17;  8 
Bcott,  188;  8  D.  P.  C.  CO. 

A  sentence  of  outlawry,  upon  flight  from  a 
charge  of  felony,  does  not  incapacitate  the 
outlaw  from  din*cting,  according  to  the  terms 
of  a  previoaHly-executed  trust  deed,  the  trust- 
ees as  to  the  mode  of  carrying  tho  trust  into 
eifect.    Macrae  v.  WyndJiam,  G  C.  &  F.  212. 

An  outlaw  cannot  join  in  a  fir  fa.  to  enforce 
costs  jointly  due  to  himself  and  another  be- 
fore outlawry.  But  tho  court  bos  a  discre- 
tioA,  and  will  not  set  aside  tho  writ  where  tho 
right  to  costs  has  been  assigned  by  tho  out- 
law !o  his  attorney  before  tho  outlawry.  Tar- 
guand.  Ex  jmrte,  1  Eq.  R.  04— Wood,  V.  C. 

If  a  judgment  of  outlawry  stands  in  the 
way  of  a  claim  to  a  barony  in  abeyance,  al- 
though clearly  erroneous,  the  committee  of 
privileges  cannot  overlook  it  or  reverse  it,  but 
the  claimant  must  apply  to  the  proper  tribu- 
nal for  its  reversal,  and  produce  the  judgment 
of  reversal  to  tho  committee.  Wharton  Peer- 
age. 12  C.  &  P.  296. 

Quaere,  whether  a  trader  against  whom 
judgment  of  outlawry  is  in  force  can  file  a  pe- 
tition for  adjudication  of  bankruptcy  against 
liimscir?  Adams,  Ex  parte,  4  Jur.,  N.  S. 
1080;  27  L.  J.,  Biink.  87. 

Bffect  upon  rights  of  property.] — ^The  per- 
sonal property  becomes  forfeited  nnd  vested 
in  the  king  (for  tho  use  of  the  plaintiff)  im- 
mediately upon  outlawry  at  the  suit  of  the 
paity  OS  well  as  at  the  suit  of  the  king.  Hex 
V.  Cooke,  IVClel  &  Y.  106. 

To  a  special  capias  utiagatum  the  sheriff 
fptumcd  an  inquisition  finding  that  tho  de- 
fendant had  benefices,  but  no  lay  fee;  the 
court  awarded  a  writ  of  sequestration,  on 
reacliiig  the  transcript  of  the  outlawry  and 
inquisition.  liex  v.  J/indy  1  D.  P.  C.  280;  1 
C.  &  J.  880;  1  Tyr.  847. 

The  king's  warrant  and  the  attorncy-gen- 
craPs  consent  for  tho  payment  of  money  in 
the  hands  of  the  sheriff,  under  a  capias 
utl.igatum,  do  not  amount  to  an  appropriation 
of  that  money,  where  they  are  granted  in 
ignorance  of  the  death  of  the  defendant:  and 
the  court,  on  a  plea  by  his  representatives 
suggesting  the  death,  will  stay  the  making  of 
an  order  for  the  payment,  until  the  fact  of 
the  death  is  determined  on  an  issue  taken  on 
the  plea.  Bex  v.  Buckanan,  1  C.  &M.  105; 
8  Tyr.  220. 

The  goods  of  a  tenant  are  liable  to  a  year's 
rent,  notwithstanding  an  outlawry  in  a  civil 
suit.  ^  8t.  John's  College  (Ostf'ord)  v.  MvrooU, 
7  T.  R.  250. 

A  debt  upon  a  promissory  note  is  forfeited 
to  the  crown  by  the  outlawry  of  the 
payee  upon  an  indictment  fur  misdemeanor. 


!  McDowell  v.  Bergin,  12  Ir.   C.  L.  R.  801— 
Exch. 

A  sentence  of  outlawry  operates  only  as  a 
forfeiture  of  such  life-rent  inten^st  as  tho  out- 
law may  have  in  ilio  lieritaljlc  estate  and  of 
ills  movable  eilects;  it  will  not  destroy  his 
power  of  dealing  with  the  fee,  except  so  far 
as  he  m:iy  require  the  interference  of  a  court 
to  enable  him  to  do.  Mun'ae  v.  Macraey  8 
Jur.  571;  C  C.  &  F.  212;  1  Uob..571. 

Flea  of  outlawry.] — A  single  plea  of  three 
outlawries  \vus  allowed,  h'ox  v.  Yatea,  24 
Beav.  271. 

The  outlawry  of  a  plaintiff,  when  matter  of 
plea  in  abatement  and  not  of  plea  in  bar,  is 
after  verdict  no  ground  for  setting  aside  the 
judgment;  nor,  when  matter  of  plea  in  bar. 
Soicerby  v.  Wadnworth,  2  II.  &  C.  701 ;  10  Jur., 
N.  S.  70;  83  L.  J.,  Exch.  57;  12  W.  R.  210; 
OL.  T.,  N.  8.  410. 

A  plaintiff  in  an  ncti(m  of  trespass  quare 
cliiusnm  fregit  was  an  outlaw  on  civil  process. 
The  defendant,  on  learning  it  just  before 
trial,  applied  for  leave*  to  add  a  plea  of  out- 
lawry, which  was  refused.  The  court,  after 
verdict,  refused  to  set.  aside  the  judgment 
whieh  had  been  signed  by  tho  plant  iff.     lb. 

Where  a  plaintiff  was  an  outlaw  at  tho  time 
of  bringing  his  action,  but  the  defendant  did 
not  know  of  it  till  after  plea  granted  and 
notice  of  trial  given,  the  court,  aft^T  verdict, 
granted  a  rule  to  stay  the  proceedings,  which 
was  afterwards  discharged  on  tlie  reversal  of 
the  outlawry,  after  granting  the  rule.  Somem 
V.  m>U,  8  D.  P.  C.  500. 


(Dut0tanbmg  ®crm0* 

See  EjxcnacsT. 


€)ucrseer. 

See  Poos  Law. 


©icforb. 

Bee  VmriBSiTT. 


(Dger  an^  terminer. 

See  Cbdonal  Law. 


(fl)|)0ter0. 

See  Fnn  txD  Fibrbbt. 
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PACEER-PABKS. 


P. 


packer. 


Ii«D]— A  packer  is  entitled  to  %  general 
U4!n  on  the  goods  of  his  customer  which  are 
in   his    handfr.     Witt,    fn   rtf,   Shubro^t^   Em 

Sirie,  2  L.  K.,€h.  Dir.  480;  45  L.  J.,Cliaiic 
iv.  iiie— C.  A. 


Palace. 


I.  ExEcuTiKo  Wnm  Wrnnir.    Bee  Ezecu- 

TIOK. 

IL  DiBTaAiNiKo  FOR  Hates  Withdc.     Sec 
Poor  Law  ;  Sewers. 


Palatine  Cotntties. 

statutes.]— [18  &  10  Vict,  c  45,  MtimUateB 
the  practice  in  the  county  of  Jjancader  in  regard 
to  the  trial  of  itofiien  frwn  the  superior  eourtito 
t/ittt  itfotlier  countieti. 

18  &  19  Vict.  c.  IS,  extenih  1  &  2  Vict.  c. 

110,  2  &  3  Vict.  c.  11,  anJ  84  4  Vict  c.  82, 

for  registering  judgments^  ofdere  or  decreet^  to 

(hose  if  the  equity  and  common  law  eourU  of 

the  counties  of  Lancaster  and  Durham, 

By  10 1^  20  Vict.  c.  1 18,  s.  1,  all  ths  duties 
wJiieh  under  18  A  10  Vict.  c.  126,  shmdd  be 
performed  Ity  t/te  clerks  of  assise  as  clsrhe  of  the 
erotoit^  are,  in  the  emuttiee  palatine  of  Laneaster 
and  Durham,  to  he  ^icrfonned  hy  the  clerks  of 
the  crown  of  thuu  counties  palatine  who  are  not 
clerks  of  assize^  and  abolislies  all  fees  and 
emoluments  payattle  to  tiitmfer  the  perfurmanes 
of  their  duties  as  dsrhs  of  the  rroton  ;  and  they 
are  to  be  paid  l>y  salaries  in  lieu  of  fees, 

21  &  23  Vict.  c.  45,  amends  0  Will.  4,  c 
10, /<7r  separating  the  palatine  jurisdiction  of 
the  pahitine  of  Durham  from  the  bishoprie  of 
Durham,  and  makes  provUion  vnth  respect  to 
the  jura  regalia  of  thai  county, 

82  &  8*3  Vict.  c.  37,  authorizes  the  appoint- 
ment of  district  prothonotaries  of  the  Lancaster 
Court  of  Cominon  Pleas. 

82  &  33  Vict.  c.  84,  abolishes  the  office  of 
eurttitor  of  Vie  Court  of  Chancery  in  the  Palatine 
of  Dwrliam,  ] 

As  to  effect  of  The  Judicature  Acts, 
Supreme  Court  or  JuDtCATURB. 


panel 

See  JuRT. 


Paper  00oi{B« 

SeePRACfxCB. 


Porceneis. 


I.  TATTLE,  0682. 

n.  Bjectmehtby.    See£iBcnEKRT. 
in.  Prbscrtation  TO  LrriKoa.   SeeBcxui' 

XABTiCAX  Law. 
IV.  Pabtitxov.    SeoEsTATB. 

L   TiTLS. 

Right  to  priqportion  of  reatsJj — One  oe- 
])arccner  cannot  sue  separately  for  his  portiss 
of  rents  accruing  to  him  and  his  fellon. 
Dechwrms  ▼.  Barwood^  4  M.  &  Scott,  400;  » 
BiDg.  620. 

An  action  will  not  lie  by  one  of  three  eo- 
parceners  to  recover  his  proportion  of  rents  of 
tlte  estate  received  by  an  agents  whers  tbe 
agent  claims  the  rents  under  a  deviae  to  hia- 
self.    lb. 


Par^oit 

See  Crdcinal  Law. 


^Parent  anb  €l)!ti^. 

See  Ikv AOT. 


|)ansl). 


L  Apprbkttces.    See  Poor  Law. 
II.  Books.    See  Etidbncb. 
IlL  BouiTDARiEs.    See  Poor  Law. 
IV.  Clerk.    See  Ecclesiastical  Liw. 
V.  Officer.    See  Poor  Law. 
VL  Property.    See  Poor  Law. 
VIL  Bates.    Bee  Poor  Law. 


Parks. 


B«gRlatioii  of  royal  park8.]^[85  &  86  Tid 
^,\^Teg^ilaXlCsihs  royal  parks  indffttria»i» 
Stufiand;  and  85  &  06  Viot.  e.  %  smmis  Ik 
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utHUs    J^arki  {Trdand)  A^   1869,   82  <ft  83 

¥ce.    c.  28-] 

X$y  tlie  Parks  Regulation  Act,  1872,  85  & 
S  Viot.  c.  15,  s.  9,  any  rule  made  in  pursu- 
nce  of  the  tiret  schedule  to  this  act  sbull  be 
>Ttlixvith  laid  before  both  houses  of  pnrliu- 
:&ciir,  if  parliament  be  sitting,  or  if  not,  then 
rit^liiii  three  weeks  after  the  beginning  of  the 
¥\tei\  next  ensuing  session  of  parliament ;  and 
f  uiiy  such  rules  shall  be  disapproved  of  by 
•itlior  house  of  parliament  within  one  month 
Bit t^er  the  same  shall  have  bcu.i  so  laid  before 
parliament,  such  rules,  or  such  parts  thereof 
as  shall  be  disapproved  of,  shall  not  be  en- 
forced : — Held,  that  rules  made  during  the 
recess  c^mc  into  operation  and  remained  in 
force  until  disapproved  of  by  parliitment;  and 

a  conviction   for  infringing  sueh  rules  was 

valid.      Baitej/  v.  WUli^imson,  42  L.  J.,  M.  C. 

49;   8  L.  R,  Q.  B.  118;  21  W.  R.  404;  28  L. 

T. ,  N.  S.  28. 

He- id,  also,  that  there  was  no  right  in  the 

public  to  hold  meetings  in  the  royui  parks, 
and  therefore  there  was  no  right  interfered 
with  within  a.  11;  and  that  the  conviction 
was  therefore  right    lb. 


Parltoment. 


X.  LfieiaLATivB  FxmcnoRB  ajud  Proceed- 
ings, 9583. 
|I.  Appellate  Jurisdiotiok  of  House  of 
Lords;  and  Psoceedinqs,  9090. 

1.  Before     TJte  Judicature    AeU, 

OqOO. 

2.  Under  Tlie  Judicature  Acts  and 

The    Appellate   Jurisdiction 
Act,  1876,  9596. 
I(T.  Blegtiqk  of  Members.    6eo  Elbctiok 

Law. 
IV.  Peers.    See  Peer  and  Pebra0e. 

L  Lrgislatitb  Fukctions  and   Proceed- 
ings. 

Sammoning,  proroguing  and  dissolving  par- 
liament j  qualifications  of  maml9«rs»]-^[SS0  jb  81 
Vict.  c.  81,  simpiySas  tlie  fortm  of  proroguing 
parliament  during  a  reeeea. 

By  30  &  31  Vict.  c.  103,  s.  51,  the  parlia 
meiit  in  leing  at  the  demise  of  the  crown  ehall 
not  he  determinetl  or  dissolved  by  such  demise. 

By  15  &  10  Vict.  c.  23,  so  often  as  the  Quen 
f/ia//,  hy  proclamation^  appoint  a  time  for  the 
meeting  of  parWiment,  after  a  dissolution^  the 
time  so  ajrpointed  may  be  at  any  time  not  Use 
tlyiu  thir,ty-five  days  ajfter  the  date  of  the  proc- 
lamation. 

21  &  23  Vict.  c.  20,  abolishes  the  property 
awil{/ication  of  members  qfparliam^. 

By  80  &  81  Vict.  c.  )02,  s.  53,  members 
holding  offices  of  profit  from  the  croten^  men- 
tioned in,  S^ieduLe  U,  are  not  required  to  vor 
cate  their  seats  on  the  acceptance  of  another 
office, 

%y  83  &  84  Vict.  c.  81  (which  by  s.  1  may 


be  cited  as  The  Meeting  of  Parliament  Act, 
1870),  s.  2«  parliament  may  be  summoned  by  a 
royal  proclamation  in  manner  provided  by  87 
Oeo.  8,  c.  127,  and  30  d  40  Geo,  8,  e.  14,  to 
meet  on  any  day  not  less  tlian  six  days  from  the 
date  if  such  proclamation,  and  the  said  acts,  so 
far  as  they  relate  to  such  summoning  of  parlia- 
ment,  s/ifdl  be  construed  as  if  six  days  toere 
Uusrein  svMituted  far  fourteen  days. 

By  84  &  35  Vict.  c.  60,  peers  who  becoms 
bankrupts  are  (liaquaUfiedfrom  sitting  or  voting 
in  the  Uouse  of  Lq^d$.  J 

As  to  election  of  members, — see  Electioit 
Law. 

The  prov).sion8  of  tlie  Bankruptcy  Act, 
1800,  ss.  121,  122,  relating  to  the  vacating  of 
his  scat  in  parliament  by  a  member  of  the 
House  of  Commons  who  has  been  adjudgeu 
bankrupt,  do  not  apply  to  the  case  of  a  mem- 
ber whose  nUairs  are  in  liquidation  by  arrange- 
ment. Pooley,  Ex  parte,  Russell,  In  re,  41  L, 
J.,  Bank.  67:  7  L.  R.,  Ch.  510;  20  W.  R. 
785:  26L.  T,  N.  S.  813. 

The  duty  cast  \x^n  the  Court  of  Bank- 
ruptcy by  s.  122,  of  certifying  a  member's 
bankruptcy  to  the  speaker,  is  an  ex-officio 
duty  as  between  theeouit  and  the  House  of 
Commons,  and  an  application  for  such  a  cer- 
tilicate  should  not  be  made  by  a  creditor.     lb. 

Speaker  and  officers.]— [By  2  &  3  Will.  4, 
c.  1 05,  the  tqjeaker  of  the  House  of  Commons  is 
disabled  from  Iiolding  an  office  of  place  or  profit 
during  pleasure  under  the  croton. 

By  18  &  10  Vict.  c.  84,  if  during  a  session  of 
parliament  the  speaker  is  temjiora}'Uy  absent  from 
tlie  house,  and  a  deputy  speaker  sfuill  thereupon 
perform  the  duties,  and  exercise  the  authority  of 
sjy&tker,  pursuant  to  the  standing  orders,  or 
other  ordJer  or  resolution  of  the  howe,  evet^y  act 
done  and  proceeding  taken  in  or  by  tJie  house 
pursuant  to  any  statute,  shall  be  as  valid  and 
ejffeetufd  as  if  the  speaker  himself  were  in  Vie 
chair,  ana  every  act  done  and  warranty  order, 
certificate,  notice  or  otiier  document  issued^ 
signed  or  publislted  in  relation  to  any  proceedings 
of  the  house  by  the  deputy  speaker  is  to  have  the 
same  effect  and  validity  as  if  done  by  the 
speaker, 

10  &  20  Vict.  c.  1,  vests  tJie  appointment  of 
the  clerks  asmtant  qf  Hie  House  of  Commons  in 
her  Majesty,] 

The  salary  of  the  assistant  parliamentary 
counsel  to  the  treasury  is  not  assignable. 
Cooper  V,  ReiUy,  2  Sim.  500;  1  Kuss.  & 
Myine,  50Q. 

Xiegislativa  anthorfty,  In  general.] — The 
British  parliament  has  no  authority  to  legisLite 
for  foieigners  out  of  the  dominitms  and  l>e- 
yond  the  jurisdiction  of  the  crown,  yet  it  can 
by  statute  fix  the  time  i\ithin  which  ap- 
plication must  be  made  for  redress  to  the 
tribunals  of  the  empire.  This,  being  matter 
of  procedure,  becomes  the  law  of  the  forum, 
by  which  all  mankind  are  Imund.  Lope»  ▼. 
Burslem^  4  Moore  P.  C.  C.  800. 

As  to  colonial  legblatures,— see  CoLOHisa. 
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As  to  operation  and  effect  of  statutes,— see 
Statute. 

Private  bills ;  conunittess,  and  proceedings 
before  them.]— [By  84  <ft  85  Vict  c.  88,  The 
Pairiiniiieottiry  NVitiiesses  Oatlis  Act,  1871,  s. 
1,  the  UoH»6  of  CommoHB  may  adminuter  an 
iHtth  to  t/ie  uUnetnei  «Eamin«2  at  the  bar  of  the 
House, 

A  ny  committee  of  the  Bouse  of  Commone  may 
adminuter  an  oath  to  t/te  mtneeeee  examined 
before  eueh  committee. 

Any  jiereon  examined  a$  aforeeaid  teko  vdll' 
fuliy  gioeefaUe  evidence  ehall  be  liable  to  the 
penalties  of  jierjury. 

Where  any  uitnees  to  be  examined  eonseien' 
tiottsly  offjee^s  to  take  an  oath  he  rnmy  make  hie 
eolemn  affirmation  and  declaration  in  tlie  ioords 
follow  itiy : 

*'  /,  A,  J7.,  do  tolemnly,  eineerdy  and  truly 
affirm  and  decbtre  that  the  taking  of  any  oath 
is  according  to  my  rel  igio^ie  belief  unlawful^  and 
I  do  also  solemnly  J  sincerely  and  truly  affirm  and 
declarCj^^  dec.: 

Any  solemn  oMrmation  and  declaration  so 
made  shall  U  (f  (he  same  force  and  effect^  and 
shall  entail  Uie  same  consequences  as  an  oath 
taken  in  the  usual  form. 

Any  oath  or  affiiynation  under  this  act  may 
be  administered  by  the  speaker  of  the  ffffuse  of 
Clfmmnns^  or  by  such  person  or  persons  as  may 
from  time  to  time  be  appointed  for  that  purpose^ 
either  by  htm  or  by  any  standing  order  or  other 
order  of  the  House. 

By  8.  2,  Uic  jfTccious  statutes  on  this  subject, 
21  df  23  ^Irt,  c,  78,  and  84  <£  85  Vict,  e.  3,  s. 
3,  are  repealed. 

28  &  20  Vict.  c.  27,  empowered  the  committees 
^f  Ifoth  houses  of  fHirliament  to  award  costs  on 
priatte bills.  '8.c  33  &  34  Vict.  c.  1,  repealed 
by  34  &  Sr>  Vict.  c.  83,  s.  1. 

By  30  &  31  Vict.  c.  136,  s.  1,  the  courts  of 
referees  on  private  bills  were  empowered  to  ad- 
minister  oaths  Vt  witnesses,  as  committees  on 
private  bills,  and  by  s.  3,  to  award  costs.] 

Tlic  Application  to  the  taxing  officer  of  the 
tlous  of  (Commons,  under  80  &  31  Vict.  c. 
13G,  must  be  not  until  one  month  after  the 
delivery  of  the  bill  of  costs.  Williams  y. 
SwanMca  Canal  Navigation  Company,  37  L.  J., 
Exrh.  107;  3  L.  It,  Gxch.  158. 

The  provision  in  s.  5,  that  the  validity  of 
the  taxing  otticer's  certificate  shall  not  be 
called  in  question,  only  applies  where  a  certi- 
ficate has  been  given  iu  conformity  with  the 
act.     /A. 

To  an  action  for  a  debt,  the  defendants 
pleaded  as  a  set-off  that  the  plaintiffs  were 
the  promoters  of  a  private  bill  within  28  &  20 
Vict.  c.  27;  that  the  defendants  were  peti- 
tioners ngsiinst  the  bill  before  a  committee  of 
the  House  of  Lords;  that  the  committee 
decided  that  the  preamble  of  the  bill  vras  not 
proved :  that  the  defendants  were  vezatiously 
subjected  to.  expense  in  defending  their 
rights  proposed  to  be  interfered  with  by  the 
bill,  and  awarded  costs;  and  that  the  tax- 
ing officer  duly  delivered  a  certificate;  and 
averred  generally  performance  of  conditions 


precedent  :->HeId,  that  the  moment  the 
were  taxed,  in  pursuance  of  the  report,  a  d^ ' 

from  the  dcfcndania  to  tJie    pbtint^  wss 
created ;  that  it  was  not  nccessatry  to  arn  s 
demand,  in  pleading  tlie  debt  aa  a  SEt-nf; 
and  that,  eve4i  if  it  was  necessary,  it  wass^ 
ficicully  averred  in  the  alli^gatioii  of  ^exfaem- 
ance  of  conditions  preoetlent;  that  the  pfea 
impliedly  averred  all  the  matters  necraary £9 
sustain  it,  such  as  tlie  ttnanixiiitj  of  ti^r^ 
port  of  the  committee^  and  that  tlie  cttdSaet 
was  conclusive  evideuco  of  tlie  diifeodau' 
right  to  recover  the  amount  named  in  it 
Newry   and   Armagh   Jiailttay    Campmay  t. 
Ulster  Railway  Company ^  4  Ir.  R.,  C  L.  €S- 
C.  P. 

The  practice  of  the  committees  in  net  in- 
sisting on  the  insertion  of  special  cbnset  is 
bills,  at  tlie  instance  of  persons  alkgiBf 
grounds  for  their  introduction,  if  a^reesKSCi 
have  been  entered  into  between  the  pro3»- 
tcrs  and  the  persons  asking  fur  the  specU 
clauses,  whereby  the  pn>moter8  engage  rial 
the  company  when  incor(x>riite<l  shall  gire  to 
the  pertHms  asking  for  the  insertion  of  tbe 
special  clauses  the  same  benefit  as  if  sack 
clauses  were  introduced  into  the  bill,  observed 
upon.  C(dedonian  and  Dumbartonshire  Jsmo- 
ticn  Railway  Company  v.  Utlendfurgh  Esaisf 
Trustees,  2  Jur.,  N.  8.  005— H.  L. 

Parliamentary  agents.]— [By  81  &  82  Vict, 
c.  12  >,  s.  57,  parliamentary  agents  sag 
practice  before  the  tribunal  consitUuted  by  tisi 
act.] 

Tbe  10  &  It  Vict,  c  G9,  or  the  13  £  13 
Vict.  c.  78,  dc»cs  not  deprive  a  court  of  equity 
of  its  jurisdiction  to  onler  taxation  of  a  hiU 
of  costs  for  parliamentary  bnsiufss.  Strffther, 
Inre,^  Kny  &  J.  518;  8  Jur.,  N.  8.  786;  31 
L.  J.,  Clianc.  095. 

The  lien  of  a  parliamentary  agent  attacbes 
to  books  and  papers  intrusted  to  him  by  tbe 
law  clerk  of  the  trustees  of  a  public  road  to 
obtain  a  renewal  of  their  net  of  parliameiU. 
Ridgway  ▼.  Lees,  25  L.  J.,  Chauc.  584— R. 

A  parliamentary  agents  though  nomioated 
by  the  law  clerk,  has,  in  the  absence  of  say 
agreement,  a  riglit  to  be  paid  his  bill  by  tlie 
trustees  directly,  and  not  through  tbe  kv 
clerk  who  nominated  him.  lb. 
'  A  claim  by  a  parliamentary  agent  to  psr- 
ticipate  in  the  profits  of  a  solicitor's  bill  vai 
rejected,  as  no  such  agreement  wss  proved  to 
have  been  made.     lb. 

Parliamentary  deposits.] — It  is  not  con- 
trary to  the  policy  of  the  9  <&  10  Yict  c  % 
providing  for  a  deposit  in  respect  of  tbe 
estimated  cost  of  works  for  which  parlii* 
mcntary  authority  is  sought,  to  make  the 
deposit  with  borrowed  funds.  SeeUi.Oeks^ 
ley,  10  Jur.,  N.  8.  648:  83  L.  J..  Cbanc  618; 
12  W.  R.  728;  10  L.  T.,  N.  S.  801. 

When  a  bill  is  Introduced  into  partisffleot 
for  the  construction  of  aoveial  niiwajs,  and 
the.  money  is  paid  into  court  under  tbe  stsod- 
ing  orders,  and  afterwards  the  bill  is  iritb- 
drawn  as  to  some  of  the  railways,  a  coort  of 
equity  will  not  order  a  pioportioDal  psitof 
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fund  In  respect  of  tho  abandoned  tBil- 

t.o    be    paid    out    to    tho    promoters. 

^^^  ^0^grygi.wUh  Railtoay  Company,  In  re,  7  Jur., 

^-     8.   510,  564;  80  L.  J.,  Chauc.  674;  4  L. 

,  N.  S.  687  ~L.  J. 

^o  order  can  be  made  for  tlie  return  of  a 

^  posit  OD  the  withdrawal  of  a  railway  bill 

inclcr  9  ft  10  Vict.  c.  20,  s.  6,  upon  produc- 

2.c-»n  of  1  certiticato  signed  by  the  deputy 

speaker  of  the  House  of  Commons  in  the 

peaker'9  alisence.     Stockbridge  Hailway  BiU^ 

parte,  2  L.  R.,  Eq.  864. 

A  sum  of  money  deposited  in  the  Bank  of 

nglaod,  pursuant  to  9  Vict.  c.  20,  is  not  cash 

uiier  the  control  of  the  court  wiihin  the 

order  of  the  Ist  of  February,  1861,  and  can 

only  be  invested  in  consolidated  or  reduced 

"bank  annuities,  or  in  j^overnment  securities, 

wkB  provided  by  s.  4.    wreat  Northern  Bailtoay 

KJcmpany,  Ex  parte,  9  L.  R.,  Eq.  274— R. 

Publication  of  parliamentary  papers.] — 
[The  8  &  4  Vict.  c.  9,  gives  a  summary  pro- 
taction  to  persons  employed  l/y  either  house  of 
j^riiament  in  the  puUieation  of  parliamentary 
^Mpers,] 

Before  this  statute  the  house  had  not  the 
privilege  of  printing  and  pul>li8hing  defama- 
tory mutter  except  to  ana  for  the  use  of  its 
members;  and  the  printer  employed  by  the 
house  was  liable  to  an  action  for  such  publi- 
cation. Stoekdale  v.  Hansard,  2  P.  <&  D.  1 ;  9 
A.  &  E.  1;  8  Jur.  905;  see  Wason  v.  Walter, 
19  L.  T.,  N.  8.  409-Q.  B. 

Under  8  &  4  Vict  c.  9,  on  a  certificate  of 
the  speaker  of  the  House  of  Commons,  it  is 
imperative  on  the  court  to  stay  proceedings. 
SUekdale  v.  Hansard,  8  P.  &  D.  330;  11  A.  & 
E.  297. 

Upon  an  application  to  stay  proceedings  in 
an  action  upon  the  production  of  a  certificate 
of  the  speaker  of  the  Hoase  of  Commons,  it 
IS  not  necessary  that  it  should  be  stated  in  the 
certificate,  that  the  speaker  had  read  or  seen 
the  declaration  in  the  cause.  8,  (7.,  8  D.  P.  C. 
699 ;  4  Jur.  888. 

The  court  will  presume  that  the  speaker, 
giving  the  certificate  pursuant  to  the  act,  has 
availed  himself  of  the  proper  sources  of  infor- 
mation, to  enable  him  to  grant  the  certificate, 
without  his  stating  on  the  face  of  it  what 
those  sources  are.    Ih, 

The  ufilce  copy  of  the  declaration  produced 
to  the  court  should  be  verified  by  afildavit. 
lb. 

Privilege,  in  general)  breach  of  privilega, 

contempt,  &o.]— The  House  of  Commons 
having  a  clear  right  to  commit  for  contempt, 
the  speaker  may  justify  breaking  open  a 
bouse  to  arrest  a  party  under  his  warrant. 
BurdeU  v.  Abbot,  6  Dow,  165;  14  East,  1, 
154;  4  Taunt  401.  And  see  Burdett  y. 
fJofman^  14  East,  168;  18  East,  27. 

And  under  a  wairant  stating  generally,  that 
B  contempt  has  been  committed,  without 
setting  out  the  particulars  of  the  contempt. 
Seg.v.  Gossett,  8P.  &  D.  849;  8.  0.,  nom. 
Steekdale  v.  Hansard^  4  Jur.   70;   Beg,  v* 
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Emns,   8  D.    P.    O.  '451;  In  re   Middlesex 
(Sheriff),  11  A  &  E.  278. 

Where  acommittal,by  tho  house,  under  such 
a  warrant,  is  returned  to  a  writ  of  habeas 
corpus,  tho  56  Geo.  8,  c.  100,  s.  8,  does  nr>| 
apply,  so  as  to  enable  the  courts  of  law  tp 
inquire  into  the  existence  of  the  ctm tempt 
alleged.     lb, 

A  member,  committed  for  breach  of  privi- 
lege,  cannot  be  discharged  by  a  writ  of  hubeat 
corpus  during  the  sebsion.  Brass  Crosby^H 
ease,  2  W.  Bl.  754;  8  Wils.  198. 

The  House  of  Lords  having  voted  the  de- 
fendant guilty  of  a  breach  of  privilege,  in 
Cublishing  a  libel  upon  a  member  of  their 
ouse,  and  having  sentenced  him  to  pay  a 
fine,  and  to  be  imprisoned  six  months  and 
until  such  fine  was  paid,  which  commitment 
was  returned  into  the  court,  upon  a  habeas 
corpus  sued  out  by  the  defendant,  the  court 
refused  to  discharge  him  out  of  custody. 
Bea^  V.  Floufer,  8  T.  R.  814. 

The  house  having  voted  the  defendant 
guilty  of  a  breach  of  their  privileges,  for  pub- 
lishing a  libel  upon  the  house,  imd  having 
ordered  him  to  be  committed  to  Newgate 
during  their  pleasure,  and  the  speaker's  war- 
rant being  returned  into  the  court  upon  a 
habeas  corptis  sued  out  by  the  defendant,  the 
court  refused  to  discharge  him  out  of  custody. 
Bee  V.  Hobhouse,  2  Chit.  207;  8  B.  <&  A.  420« 
One  committed  for  a  contempt  of  the  House 
of  Commons,  cannot  be  bailed  by  the  court. 
Murray's  ease,  1  Wils.  299. 

But  where  a  plaintiff  had  obtained  a  judg- 
ment in  an  action  against  the  printers  of  the 
House  of  Commons  for  a  libel,  he  might 
(before  3  &  4  Vict.  c.  9),  notwithsttmiIin|r 
any  resolutions  of  privilege,  or  assertiou  off 
the  right  of  the  house  to  publish  libels,  pro- 
ceed to  sue  out  and  execute  a  writ  of  inqniry 
as  in  any  ordinary  case.  Middlesex  (Sheriff)^ 
ExparU,  8  D.  P.  C.  148;  8  Jur.  1030— B.  a 
Ofiicers  of  the  House  of  Commons  who  have 
a  warrant  of  the  speaker  to  take  a  person 
therein  named,  although  they  may  have  a 
right  to  enter  his  house  (having  been  peace- 
ably admitted)  and  to  search  the  house,  have 
no  right,  in  case  they  do  not  find  him,  to  re- 
main there  to  await  his  return ;  and  if  they 
stay  several  hours  in  the  house  for  that  pur^^ 
pose,  they  are  trespassers  ab  initio.  Howard 
V.  Gossetty  Car.  &  M.  880 — Denman. 

On  a  trial,  a  member  may  be  asked  who 
was  speaker  otf  a  particular  day,  but  if  he  it 
asked  how  a  member  voted,  he  will  not  be 
compelled  to  answer  if  he  declines  doing  so, 
and  has  not  the  leave  of  the  house  to  give 
evidence.  ChM  ▼.  Salomons,  8  C.  &  K.  75 
—Pollock. 

A  member  of  the  house  who  acts  Ieis  a  teller 
on  a  division  is  not  an  officer  of  the  house, 
Ih. 

The  house  has  power  to  order  the  attend- 
ance of  witnesses,  and  in  case  of  disobedience 
to  bring  them  in  custody  to  the  bar  for  the 
purpose  of  examination.  It  has  power,  in 
case  of  a  charge  of  contempt  and  oreach  of 
privilege,  and  willfal  disobedience  of  an  order 
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on  the  poison  ohaiged  to  attend  and  answer 
it,  tocauBc*  thcpenon  to  be  taken  into  custody 
Hn<i  brtmglit  to  the  bar  to  answer  the  charge. 
The  house  alone  is  the  proper  judge  when 
tiMrse  powers  are  to  be  exercised.  G<melt  t. 
HoiMrd  {in  srror),  10  Q.  B.  859;  It  Jur.  750; 
10  L.  J..  Q.  B.  845— Ezch.  Cham. 

A  warrant  of  the  house  is  to  be  construed 
as  a  mandate  or  as  a  writ  of  a  superior  court, 
ncting  according  to  the  course  of  the  common 
law,  and  not  as  the  warrant  of  a  iustice  of  the 
pence,  or  of  a  court  acting  under  a  special 
statiHory  authority.     lb. 

When  the  legislature  has  dirfcted  that  a 
tiarticiihir  rule  as  to  evidence  shall  lie  adopted 
in  every  court  of  ciYil  Judicature,  though  these 
words  do  not  include  a  committee  of  pii- 
vl leges,  such  committee  will,  if  the  rule 
Hself  in  convenient,  adopt  and  act  upon  it 
Tlie  17  &  18  Vict.  c.  125,  s.  27,  whicli  per- 
mits, in  nil  conrts  of  civil  jurisdiction,  com- 
parison of  handwriting,  as  a  means  of  evidence, 
was  therefore  ado)>ted  by  the  committee. 
Shrewtifury  Peerage,  7  H.  L.  Cas.  1. 

Privilege  of  members  from  legal  prooeas.] 
— I  By  3  Will.  4,  c.  30,  proeeedinge  againU  mem- 
ker$  qf  parliameiU  are  lo  be  taken,  %n  all  coiei, 
bff  writ  of  BummoHS*  as  in  ordinary  caees, 

Bf  12  &  la  Vict.  c.  106,  s.  66,Va»^  trader 
having  prieUcge  of  parliament  iliaU  commit 
any  act  of  banhrufitey,  he  may  be  dealt  with  in 
Ule  mfuiner  ae  any  other  trader,] 

Since  a  member  of  either  house  of  par- 
liiiment  is  privileged  from  arrest,  a  writ  of 
capias  against  him  is  irregular,  and  will  be 
set  aside;  although,  in  tl&e  case  of  a  member 
pf  tlie  lower  bouse,  the  writ  is  not  intended 
to  be  put  in  execution  till  his  privilege  ex- 
pires; nor  although,  in  either  mstance,  no 
proceedings  are  contemplated  against  the 
piTson  of  the  member,  but  the  writ  is  only 
aued  as  part  of  process  to  outlawry.  Cauidy 
V.  Steuart,  2  Scott,  K.  R.  432;  2  M.  ft  6. 
437;  9  D.  P.  C.  806;  5  Jur.  25. 

The  privilege  of  a  member  from  arrest  on 
aca.  sa.  exists  for  forty  days  before,  and  forty 
days  after  a  meeting  of  parliament.  The  rule 
of  privilege  is  the  same  in  the  case  of  a  die- 
sohition  as  in  that  of  a  prorogation.  Ooudy 
V.  Duneombe,  1  Exch.  480;  5  D.  &  L.  209;  17 
L.  J.,  Exch.  76. 

A  judgment  debtor  summons  will  not  lie 
4ffainst  a  member,  and  the  privilege  of  par- 
liament is  not  affected  by  thb  ciroumatanoe 
that  the  memlier  has  not  been  sworn  in. 
European  and  American  Finance  Corporation 
V.  M.  P.,  14  W.  R.  135;  18  L.  T.,  N.  d.  447. 

An  unprivileged  person,  in  custody  in 
execution,  i.s  entitlea  to  liis  discharge  on 
motion  on  his  being  elected  a  member  of  par- 
Uameni.     PhilUpe  v.  Welledty,  1  D.  P.  C.  0. 

A.,  having  privilege  of  parliament,  owed 
B.  a  sum  of  money,  for  which  B.  sued  him; 
In  conscijuence  of  which,  C.  entered  into  a 
bond  together  with  A.,  conditioned  for  the 
payment  to  B.  of  such  sum  as  B.  should 
recover  in  the  action  against  A.,  in  pursuance 
of  4  Qco.  8,  c  88;   B.  obtained  judgmeut| 


and  put  the  bond  in  snit  against  C. :— Hdd, 
that  to  the  action  on  the  bood,  C,  bea^ 
under  terms  to  plead  issuably,  might  plead  n 
bar,  tliat  a  writ  of  error  was  penaii^  oo  Um 
judgment  against  A.  Curling  ▼.  !»»£»*  2  H. 
Bl.  872. 

The  privilege  of  parliament  is  do  protecdea 
against  an  attachment  for  any  cootes^ 
wliich  is  of  a  criminal  and  not  of  tt  civil  kind. 
Long  WdUeley,  In  re,  2  Rues.  A   Mjlne,  €31 

Privile^  of  parliament  exists  at  cooBga 
law,  and  is  not  taken  away  by  implicaliGa 
because  a  statute  makes  peraons  enjojiiigit 
subject  to  the  law  of  bankruptcy,  and  £»» 
not  specially  reserve  the  privilege.  J^ewetA 
y.  Morns,  4  H.  L.  Cas.  661 ;  19  W.  R.  26;  21 
L.  T.,  N.  a  569. 

Before  the  Bankruptcy  Act  of  IMl,  trsdos 
having  privilege  of  parliament  were  rendefed 
liable  to  the  bankrupt  laws,  bat  the  priTik;|gi 
of  freedom  from  personal  arrest  was  ezpreaelj 
reserved  to  them.     By  s.   69  of  tbat   act  aU 
debtors  (non  traders  as  well  as  traders)  were 
made  liable  to  the  bankrupt  laws.      Kottujig 
was  said  in  the  act  to  reserve  to  debtorv  whs 
had  privilege  of  parliament   their    fzeedon 
from  personal  arrest:— Held,  that  tlie  statute 
included  all  debtors  wliatever,  but  that  suc| 
debtors  as  were  entitled  to  privilege  of  psr- 
liament  still  continued  to  enjoj  its  protee- 
tion.    Jb. 

ImpoacJimant.]~Tlie  12  A  13  WilL  8,  c  2, 
s.  8,  which  enacts  that  no  pardon,  under  the 
^at  seal,  shall  be  pleadable  in  bar  to  aa 
impeachment  by  the  commons  in  parliameat) 
renders  a  pardon,  under  the  great  seal,  wlioDy 
inoperative  to  prevent  impeachment  bj  tfcs 
House  of  Conunons,  and  so  getting  rid  of  tiis 
judgment  of  the  House  of  Loros;  for  that 
purpose  a  suhsequent  pardon  must  be  grastad 
by  the  crown.  Beg.  v.  Boyee,  7  Jur.,  K.  8. 
1158;  80  h.  J.,  Q.  B.  801;  9  W.  R.  690;  5 
L.  T.,  N.  S.  147;  1  R  A  S.  811. 

n.  Appellate  JunisDicnoN  ov  Hovbb  or 
LoHDs;  AND  PaocBBDnraa. 

1.  Before  The  Judieattire  Acta. 

Juxladiotioa  and  hearing  cf  appsslB;  sad 
matters  of  praotioa.] — A  court  of  appeal  wiU 
not  entertain  an  appeal  for  costs  alone.  Aaw 
y.  Pringle,  8  0.  A  P.  264. 

In  a  writ  of  error  where  no  one  speared 
for  the  plaintiff  in  error,  the  counsel  for  the 
defendant  in  error  was  required  to  state  the 
nature  of  the  case,  and  the  judgment  of  the 
court  below  was  then  affirmed,  with  costs. 
Jones  V.  Cannock,  8  H.  L.  Cas.  700. 

Where  the  crown,  by  any  of  its  oQcen,  ii 
a  party  respondent  in  an  appeal,  it  is  not  the 
usage  of  the  house  to  allow  the  counsel  for 
the  crown  a  general  reply  after  the  reply  far 
the  appellant.  Lord  AdwcaU  ▼.  DouglasL  9 
0.  &  K  174. 

Where  no  person  appeared  on  the  part  of  sa 
appellant,  when  his  appeal  was  called  en,  sad 
the  agent  only  of  the  respondent  appeared, 
alleging  that  he  had  Retained  counsel,  and 
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yci   tliat  tbe  appeal   be  dismissed   with 
it  WHS  dismissed  with  costs.     Sherburne 
-      AfUdletoUy  0  C.  &  P.  72. 

"TV here  no  appellant  appears  to  support  an 

peal,  the  only  order  the  house  can  make 

Q    tie  to  dismiss  the  appeal  for  want  of 

ficcuLjon,  with  costs.     JBcanlan  v.  Usher,  8 

.    AF,  501. 

Xf  a  party  should  make  default  on  the  day 

^pointed  for  the  hearing  of   his  cause,  he 

^uat  pay  the  opposite  party,  not  in  default, 

^o  costs  of  the  day;  and,  if  it  should  appear 

he  has  not  instructed  counsel  fortliatday 

C^«r»ot  intending  to  appear  in  person),  his  cause 

wrac^ny   be  struck    out  of    the  list     Flight  v. 

STAonuu,  8  C.  &  F.  231. 

The  house  will  not  permit  parties  on  appeal 
^^o  raise  objections  which  they  did  not  raise  in 
*  lie  court  below.    Kay  v.  MarshdU,  8  C.  &  F. 


Where  an  ap()ellant  does  not  ap|)ear  to  sup- 
f  >ort  his  appeal,  it  may,  on  the  application  of 
t,l\Q  respond  en  t,  be  dismissed,  with  costs. 
JSmith  V.  Durara,  0  H.  L.  €as.  102;  81  L.  J., 
Chanc.  383. 

The  house  will  not  postpone  tbe  hearing 
n.Qd  decision  of  any  appeal  on  account  of  the 
absence  of  counsel,  but  will  call  on  the  coun- 
jsel  on  cither  side  in  attendance  to  proceed 
-with  the  argument.  MeUUh  v.  HiM^diotL 
1  C.  &  F.  224. 

^  If  an  appellant  docs  not  appear  to  support 
his  appeal,  the  rc8|X)ndent'8  counsel  are  not 
compellable  to  go  on,  but  the  appeal  may  be 
dinnisBed,  and  the  house  will  afterwards 
exercise  their  disca'etion  as  to  the  costs.  Oar- 
diner  V.  Simmens,  1  O.  &  F.  85. 

Wliere  respondents  have  different  defenses, 
the  house  will  hear  two  counsel  for  one  oo 
the  whole  ease,  and  two  for  the  other  on  the 
points  wherein  their  defenses  diflcr.  Mcnne  y. 
Pringle,  8  C.  &  F.  265. 

It  is  an  inflexible  rule  to  hear  only  two 
counsel  for  each  party  in  any  one  case;  and 
the  house  will  not  avoid  the  efEeot  of  this 
rule  by  |)ermitting  one  senior  and  one  junior 
counsel  to  be  heard  in  the  opening,  and  a 
third  counsel  to  reply.  Reg,  v.  MUUs,  10  C. 
&  F.  584. 

Where  there  were  two  res])ondents  having 
distinct  interests,  the  house  allowed  two 
counsel  to  be  heard  for  each.  South  Leith 
iPariifi)  V.  AOen,  1  Maoo.  II.  L.  Cas.  98. 

When  it  is  ordered  that  counsel  be  heyd 
on  a  question  as  to  the  regularity  of  an 
appeal,  the  party  objecting  has  the  right  to 
begin.     OeiU  v.  OeiU,  1  Macq.  II.  L.  Cas.  86. 

On  the  hearing  of  a  cause,  in  winch  the 
qnostion  intended  to  be  brought  up  for  decis- 
ion depended  on  the  form  of  the  pleadings, 
and  the  house,  after  argument,  was  of  opinion 
that  the  pleadings  would  not  allow  tliat  ques- 
tion to  bo  furoiierly  decided,  time  was  given 
to  allow  an  amingomcnt  between  the  parties, 
by  which  the  pleadings  might  be  altered  for 
that  pur])osc.  Bristol  v«  Uc^inson^  4  H.  L. 
Cas.  1088. 

The  Jiouse  will  refuse  to  allow  a  cause  to 
stand  over  indefinitely,  though  upon  an  under- 


standing that  the  appeal  is  to  be  compromised, 
but  will  require  it  to  be  proceeded  with  in  its 
regular  turu,  or  to  be  withdrawn.  London 
{Mayor)  v.  Combe,  4  II.  L.  Cas.  1089. 

The  fact  that  the  court  below  has  given 
leave  to  appetil  will  not  make  the  ai>peal  com- 
petent where  it  is  excluded  by  statute.  North 
British  Railway  Company  v.  Wauchope^  4 
Macq.  II.  L.  Cas.  852. 

The  standing  order  Ko.  58,  directing  that 
no  counsel  shall  sign  an  appeal  to  the  house 
unless  he  was  of  counsel  in  the  same  cause  in 
the  courts  below,  or  attends  as  counsel  at  the 
hearing  at  the  bar  of  the  house,  U  ncit  to  l)C 
departed  from,  although  there  may  be  excep- 
tions.    Price  v.  Seeley,  10  C.  &  F.  28. 

Though  an  appellant  comes  to  London  long 
before  it  is  necessary  to  do  so,  in  order  to 
attend  the  hearing  of  his  cause,  so  that  if 
there  arrested  he  could  not  be  discharged, 
yet  if  no  arrest  is  made  until  his  cause  is 
actually  in  the  paper,  he  will  be  discharged 
out  of  custody.  Persse  v.  Persne,  5  H.  L.  Cas. 
671. 

An  appellant  died  pending  the  considera- 
tion of  his  cose.  The  house,  however,  de- 
livered judgment.  Brayhrook  v.  Att,  Qen,^ 
7  Jur.,  N.  8.  741— H.  L. 

A  counsel  cannot  be  hoard  to  argue  his  own 
cose  with  another  counsel;  he  must  either 
appear  in  person  or  by  counsel.  New  Bruns- 
wiak  and  Canada  Railway  Land,  de..  Company 
V.  Conybearey  81  L.  J.,  Chanc.  207;  9  U.  L. 
Cas.  711. 

The  appeal  committee  cannot  decide  what 
documents  ore  and  what  are  not  necessary  to 
bo  printed  in  an  appendix  to  a  case.  Spread 
V.  if&rgan,  11  IL  L.  Cas.  588. 

A  question  on  this  point,  though  known  by 
the  parties  to  exist,  was  not  made  the  subject 
of  discussion  during  the  argument  on  the  ap- 
peal. The  house  would  not  afterwards  hear 
it  discussed,  and  refused  to  make  any  order 
as  to  the  costs  of  the  appendix.     lb. 

The  house  strongly  condemned  the  custom 
of  each  party  printing  an  appendix  to  his 
case,  and  desired  that  in  future  a  joint  ap- 
pendix might  alone  be  printed.  Piers  v. 
Piers,  2  H.  L.  Cas.  881;  18  Jur.  509. 

The  House  of  Lords  will  not,  on  the  appli- 
cation of  a  person  not  an  appellant  against  a 
decree,  make  an  alteration  in  it.  If  a  change 
in  the  details  of  the  decree  should  be  neces- 
sary, his  application  for  it  should  be  made  in 
the  court  below.  Totes  v.  University  College^ 
London,  7  L.  B.,  H.  L.  Cas.  4U8;  82  L.  T.,  N. 
8.48. 

Attendance  and  opinion  of  the  Judges.] — 
The  judges  declined  to  answer  a  question 
proposed  to  them  by  the  house,  in  terms 
which  rendered  it  doubtful  whether  it  did 
not  extend  to  the  construction  of  a  bill  before 
the  house.  London  and  Westminster  Bank,  In 
re,  1  Bing.  N.  C.  197;  1  Scott,  4;  2  C.  &  F, 
191. 

Tbe  house  has  a  right  to  require  the  judges 
to  answer  abstract  questions  of  existing  law. 
Maenaghten's  ease^  10  C.  &  F.  200. 
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The  house  is  at  liberty,  without  regard  to 
the  form  of  an  nppeul,  or  the  points  raised 
\i\ym  it,  to  |mt  questions  of  law  to  the  judges. 
Bright  v.  UaUon,  8  II.  L.  Cas.  341 ;  16  Jur. 
605. 

The  Lords  allowed  the  opinion  of  a  judge 
who  had  lx*en  present  at  the  hcnring  of  the 
cause,  but  who  wus  unable  to  attend  when 
the  jud^u^s  opinions  wcM-e  delivered,  to  be  read 
by  one  of  his  lirethrcn:  but  is  was  expressly 
dechired  that  this  rould  not  be  done  as  a 
matter  of  course.  Stepheaaon  ▼.  ffigginion,  8 
H.  L.  Cos.  638. 

The  judges   were    required    to  answer   a 

Suestion  put  by  the  house.  One  of  them 
iffercd  from  the  re»t.  The  opinions  of  the 
majority  were  stated  by  one  of  their  number, 
and  in  the  statement  the  principle  on  which 
the  dissentient  judge  formed  his  opinion  was 
•et  forth  to  his  satisfaction.  The  house  did 
not  require  him  to  stnte  his  reastms  at  length. 
tiafmon  v.  Webh,  8  If.  L.  Cas.  510. 

The  judg(>s  wore  summoned  to  answer 
questions  of  law:  they  differed  in  opinion  on 
these  questions.  Most  of  the  judges  being 
on  circuit,  two  attended  on  a  day  fixed  by 
the  house  for  receiving  the  answers,  and  pro- 
posed to  read  answers  which  embodied  their 
own  opinions  and  those  of  their  brethren. 
Tlie  house  adjourned  the  matter  till  the 
majority  of  the  judges  should  have  returned 
from  the  circuit,  so  as  to  be  able  to  attend  in 
person,  and  individually  express  their  reasons 
for  their  opinions.  It  was  inrimatec|  that 
this  permission  to  dispense  with  the  attend- 
ance of  any  of  the  judges  to  whom  (questions 
had  l)een  put,  and  who  differed  in  their 
answers,  must  not  be  drawn  into  a  precedent. 
Egerton  v.  Broionlow^  4  H.  L.  Cos.  1. 

The  house  will  not  receive  from  the  agent 
of  a  plaintiff  in  error  a  petition  to  refer  to 
the  judges  the  legal  points  in  the  case. 
BiekeU  v.  Lewis,  1  Uing.  N.  G.  106. 

The  Lord  Chancellor  and  Lord  St 
Leonards  (the  only  law  peers  present)  being 
divided  in  opinion,  the  decision  of  the  court 
below  was  affirmed;  and  an  application  by 
the  appellant's  counsel  for  a  re-argument  be- 
fore other  peers,  was  refused.  Finnie  v. 
OUugow  and  ^ath  Western  BatUoay  Company^ 
%  Macq.  U.  L.  Cas.  177. 

Finality  and  obligatory  foroa   of  Judicial 

di!cisions.j — The  court  of  ultimate  appeal 
will  not  easily  overturn  a  scries  of  decisions 
which  have  long  regulated  the  settlement  and 
devolution  of  property.  Young  v,  liobertionj 
4  Macq.  H.  L.  Cas.  837. 

A  judgment  of  the  House  of  Lords  is  con- 
clusive, and  cannot  be  reversed  or  corrected, 
except  by  act  of  parliament.  I'ommey  v. 
White,  3  H.  L.  Cjis.  40. 

Qucere,  whether  the  house,  like  any  other 
court  of  justice,  may,  in  a  subsequent  case, 
overrule  a  previous  decision  of  its  own? 
Bright  y.  Hatton,  3  H.  L.  Cas.  341;  16  Jur. 
605. 

A  judgment  of  the  house  given  on  an  ap- 
peal cannot  be  reversed;  but    where   such 


appeal  and  judgment  bare  been  obtuned  bf 
suppression  and  misireprcsentadoii,  the  fams 
will  nfterwards  discharge  the  order  gnatag 
the  leave  to  appeal  and  the  order  conatitioicg 
the  judgment  thereon.  Tctnmey  t. 
4  H.  L.  Cas.  818. 

A  deciKion  of  the  bonse  in  s 
case  is  conclusive  in  that  case,  aad  eaaBOlte 
reversed  except  by  act  of  iKirliament:  bet  if 
the  house  should  afterwards  be  of  opiaaa 
that  an  erroneous  principle  bad  been  »h»pttd 
in  the  first  case,  the  house  woald  and  be 
bound  in  any  other  to  adhere  to  socfa  ptia- 
ciple.  WU9(m  y.  IFt/sm,  5  H.  L.  Cta.  ^ 
28  L.  J.,  Chanc.  607. 

A  decision  of  the  house  is  as  binding  npaa 
the  house  itself  as  upon  any  inferior  coal 
Att.  Oen,  V.  Wind»r  {Dean  and  Caumiu  I 
H.  L.  Cas.  360;  80  L.  J.,  Chanc.  539;  6  Jar. 
N.  8.  838. 

Where  there  is  on  eoual  diTision  of  opiiuaa 
among  the  lords,  and,  in  consequence,  tfac 
judgment  of  the  court  below  staods;  tbe  le- 
sult  is  the  same  as  to  authority  as  if  the  terde 
hod  been  unanimous  in  their  judgment.    Ik 

The  house  will  not  reconsider  a  qoesuoa 
which  it  has  once  decided.  TheUuamn  t. 
Bendleahftm,  7  H.  L.  Cos.  420. 

The  decisions  of  the  House  of  Lords  SR 
conclusive  declarations  of  the  exisdn^  state 
of  the  law,  and  are  binding  upon  itself,  wbea 
sitting  judicially,  as  much  as  npon  all  iak- 
rior  tribunals,  and  can  only  be  altered  by  act 
of  parliament. — Per  Lord  CampbeU,  C.  AiL 
Gen.  V.  Windsor  (Dean  and  Canons}^  6  Joe, 
K.  S.  833;  8  H.  L.  Cas.  360. 

Observations  made  by  members  of  liM 
house,  beyond  the  ratio  decidendi  wfaidi  n 
propounded  and  acted  upon  in  giving  jodg- 
ment,  are  only  to  l>e  followed  in  as  far  m 
they  may  be  considered  agreeable  to  aooad 
reason  and  to  prior  authorities.     lb. 

Where  a  case  involves  a  clear  principle 
which  has  been  the  subject  of  dodaion  by  the 
house,  that  decision  must  be  followed  bj 
every  inferior  court.  French  v.  MaeuU,  t 
Dru.  &  W.  260;  1  Con.  &  L.  459.     (Irish.) 

The  rule  of  law  laid  down  by  the  boose  m 
the  ground  of  its  judgment,  sitting  judidaUj 
as  the  supreme  court  of  appeal,  most  be  tata 
for  law  until  altered  by  act  of  parliament  If 
the  law  were  not  binding  upon  the  boose  it 
would  be  arrogating  to  itself  the  right  of 
altering  the  law,  and  legislating  bv  ita  sep- 
arate authority.  BeamiM  v.  Beamim^  9  H.  L 
Cas.  274;  8  Jur.,  N.  8. 770— Per  Lord  Cm^ 
bell,  C. 

An  order  of  the  boose,  affirming  a  decree 
in  chancery,  is  final  and  eoaclnaive,  botdoei 
not  preclude  a  bill  of  review.  Hotkuig  v. 
Terry,  7  L.  T.,  N.  8.  62;  8  Jur.,  N.  &  075; 
10  W.  R.  884— P.  C. 

How  far  other  tribunals  are  bound  by  tbe 
reasons  given  by  the  house  for  their  deeisioBSi 
see  Paul  v.  Joel  or  JeweUy  3  £L  A  N.  4M;  4 
Jur.,  N.  8.  1086;  27  L.  J.,  Exch.  :!80. 

Decisions  of  the  House  of  Lords  upon 
questions  of  law,  as  the  oonstnictioa  of  eta^ 
utes  and  especially  of  fiscal  acta,  an  biadii^ 


«6 


PARLIAMENT,     IL 


05^6 


n    the  house  in  subsequent  cases.     Com- 
'^^^ionen  of  Inland  Recenue  v.  HarrUtm^  43 
^     J.,  Exch.  188;  7  L.  R,  H.  L.  Cas.  1;  22 
.   R.  559;  SOL.  T.,  N.  8.  274. 

Oosts,  interest,  &c.] — The  house  will,  as  a 
z&er:il  rule,  make  the  costs  of  an  appeal  fol- 
the  aflSrmance  of  a  judgment  of  tlic  court 
low.     Stewart  v.  Meneies,  8  C.  &  F.  800. 

"Where  a  party  is  served  with  the  certificate 

r   costs,  and  a  persomil  demand  is  made,  and 

<s  docs  not  pay  tlicm,  the   house  will,   on 

ition  of  the  party  entitled,  order  the  re- 

ogniznnces  to  be  estreated,  for  the  purpose 

*f  enforcing  payment  of  them,  with  costs  of 

petition.     CdHaghttn  v.  GaWtffhan,   8  C. 

P.  709;  Carter  v.  Palmer,  8  C.  &  F.  708. 

Whore  the  judgment  of  the  court  below 
asafflrmed:— Held,  that  the  judgment  ought 
bt!  affirmed,  with  costs,  they  being  a  legal 
c^onscqucnce.  not  a  result  necessarily  affected 
l>y  tlio  conduct  of  the  parties.  Clarhe  v.  Hart, 
e  n.  L.  Cas.  088;  5  Jur.,  N.  S.  447. 

Although  the  rule  of  the  Hrmse  of  Lords. 

•where  the  decree  nppealed  from  is  reversed 

or  varied,  is  that  the  respondent  is  not  fi.xed 

with  the  costs  of  the  appeal,  yet  where  an 

appellant  had  offered  to  withdraw  the  appeal 

nntl  to  pay  the  respondent's  costs,  <m  condition 

that  the  respondent  submitted  to  a  variation 

in  the  decree  to  which  the  house  held  that  he 

was  entitled,  and    the  respcmdent  refused  to 

consent  to  the  proposal,  the  house  marked  its 

disapproval  of   the  respondent's  conduct  by 

diTccling  him  to  pay  all  the  costs  incurred 

after  the  date  of  the  making  of  the  oHer  by 

the  appellant.     De  Vitre  v.  Betttt,  42  L.    J., 

Chanc.  841 ;  21  W.  R.  705— U.  L. 

When  the  decision  of  the  court  below  is 
confirmed  on  appeal  to  the  House  of  Lords 
the  respondent  is  entitled  to  costs,  although 
the  ground  of  the  decision  on  appeal  is  differ* 
ent  from  that  in  the  court  below.  Peek  v. 
Oam^tj,  22  W.  R.  29— H.  L. 

Whrn  the  judgment  of  a  superior  court  is 
affirmeil  wii  h  costs,  in  tlM  Exchequer  Cham- 
ber, and  such  decision  of    the  Exchequer 
Cliumber  is  subsequently  aflSrmed,  on  appeal 
by  tlic  Ilottso  of  Lords,  who  order  the  costs 
incurred  by  the  successful  party,  in  respect  of 
the  ap))cal,  to  be  paid  to  him,  ^*the  amount 
thereof  to  be  certified  by  the  clerk  of  parlia- 
ment,'* the  su))ertor  court  has  power  to  allow 
interest  only  on  the  sum  fer  which  judgment 
was  originally  signed  in  such  superior  court, 
for  such  lime  as  execution  has  been  delayed 
by  the  proceedings  in  the  appeals  to  the  Ex- 
chequer Chamber  and  the  House  of  Lords, 
that  is,  for  the  period  between  the  date  of  the 
original  judgment  and  its  final  aflirmanoe  by 
tlie  House  of  Lords;  but  it  has  no  jurisdiction 
or  power  to  give  interest  on  the  costs  incurred 
in  fucli  appeal.    LanauMre  and   Ycrhthire 
BnUmy  Company  v.  Qidlow^  29  L.  T.,  N.  B. 
890;  22  W.  R.  17. 

As  to  proceedings  in  peerage  cases, — see 

FUH  AMD  FBBRAOB. 


2.  Under  The  Judicature  Acts  and  The  Appellate 
Jariidietion  Acte^  1870. 

Practice  on  appeal  sinco  the  Judicature 
Acta  and  Rules.] — The  practice  with  reirard  to 
appeals  to  the  House  of  Lords  is  unaltered  by 
the  Judicature  Acts  and  Uulos.  Jitdice  v. 
Mersey  Steel  and  IronCompany,  I  L.  K.,  C.  P. 
Div.  575 ;  24  W.  R.  055— C.  A. 

Therefore,  on  an  appeal  from  a  decision  of 
the  Court  of  Appeal  in  \\\\  action  atr^urhcd  to 
one  of  the  common  law  divisions  of  the  High 
Court,  the  appellant  cannot  obstain  a  stay  of 
execution  of  the  jud'rmcnt  pending  tiiq  ap- 
peal, unless  he  gives  bail  in  error,  tis  provided 
by  the  Common  Law  Procedure  Act,  1852,  s. 
151 ;  and  on  doing  that  Ik!  is  entitled  to  a  stay 
of  execution  as  a  matter  of  rigiit.     Ih. 

An  application  to  enlarge  the  time  for  giv- 
ing bail  in  oiTor  must  be  made,  not  to  the 
Court  of  Appeal,  but  to  that  division  of  the 
High  Court  to  which  the  acticm  is  attached. 
lb. 

When  a  plaintiff,  after  an  order  to  file  the 
affidavit  as  to  documents,  persisted  in  not 
filing  a  sufficient  affidavit,  the  house  sus- 
tained the  decree  of  the  Court  of  Chancery, 
fixing  a  time  at  which  the  bill  should  be  dis- 
missed, and  the  money  in  court  repaid  to  the 
defendtint  who  had  jiaitl  it  in.  The  house 
will  not  interfere  with  the  discretion  of  the 
judges  who  have  liud  the  admioistration  of 
the  suit  in  such  a  matter  as  the  time  to  be 
fixed  for  dismissal,  under  circumstances  like 
the  above.  JiepuUie  of  Liberia  v.  lioye,  24 
W.  R.  907— H.  L. 

Provisions  of  The  Appellate  Jurisdiction 
Act,  1876.J— (By  89  &  40  Vict.  c.  59,  The 
Appellate  Jurisdiction  Act,  1870,  s.  d,  Bubject 
ae  in  t/ie  act  mentioned  an  appeal  shall  He  to  the 
Bouse  of  Lords  from  any  vrder  or  judyment  of 
any  of  the  &urts  following  ;  l/iat  is  to  say^ 

(1.)  Oj  her  Afajettty^s  Court  of  Appeal  in 

Enyland  ;  and 

(2.)  Of  any  court  in  Scotland  from  which 

erro^  oranappeeU  at  or  immediately 

before  the  commencement  of  this  act 

lay  to  the  House  of  Lords  by  common 

law  or  by  statute;  tmd 

(8.)  Of  any  court  in  Ireland  froni  which 

error  or  an  appeal  at  or  immediately 

before  tlie  comnuncement  of  this  act 

lay  to  the  House  of  Lords  by  common 

law  or  by  statute. 

By  8. 4,  eoery  appeal  shall  be  brought  by  way 

of  petition  to  t/ie  H/use  of  Lorrfs^  praying  that 

the  matter  of  the  order  or  judgment  ajypcaled 

against  may  be  reviewed  before  her  Majesty  t/ta 

Qiieen  in  her  court  of  parliament^  in  order  that 

the  said  court  may  determine  what  of  right,  and 

according  to  the  law  and  cus*om  of  this  realm. 

ought  to  be  done  in  the  subject-matter  of  tucA 

a]^meal. 

By  s.  5,  an  appeal  shall  not  be  heard  and  do- 
termined  by  the  House  of  Lords  unless  there  are 
present  at  such  hearing  and  determination  not 
tess  than  three  of  the  following  persons,  ui  this 
act  designated  Lords  of  Appeal ;  that  is  to  say  ^ 
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(1.)  ThA  T/rrd  Chai^cdU^  of  Great  BriZmbk 
for  Vie  time  being  ;  and 

(2. )  i.  €  LoriLi  of  Appeal  in  Ordinary  to 
he  iippointed  a»  in  tfiis  act  men- 
tioned;  and 

(3.)  Such  jteera  of  parliament  <u  are  for 
the  time  being  holtling  or  haoe  held 
nuy  of  tJu  offteee  in  tJtie  act  deeeribed 
a$  high  judicial  offieee. 

By  s.  11,  error  shall  wtt  lie  to  the  Houee  of 
I^irde^  aiul  an  appeal  efiall  not  lie  from  any  of 
t/ie  cowrtufrom  which  an  appeal  to  the  Houee  of 
Lords  ui  gicen  by  this  act,  except  in,  manner  pro- 
vided by  this  act,  and  subject  to  such  conditions 
as  to  tfic  value  of  tfie  subject-matter  in  dispute, 
and  as  to  gielng  security  for  costs,  and  as 
to  tfte  time  within  which  the  appeal  shaU  be 
brought,  ami  generally  as  to  aU  matters  of 
practice  and  procedure,  or  otherwise,  as  may  be 
imposeil  by  orders  of  the  Ho^ise  of  Lords, 

By  8.  12,  except  in  so  far  as  may  be  author- 
ited  by  orders  of  the  House  of  Lords,  an  appeal 
sliall  not  lie  to  the  House  of  Lords  from  any 
court  in  Scotland  or  Ireland  in  any  easCj  which^ 
aeoording  to  the  law  or  practice  hitherto  in  use, 
could  not  Iiave  been  reviewed  by  that  houscy 
ettfter  in  error  or  on  appeal,  ] 


Parol  ^.greement. 

See  Contract  OR  AoREBXEKT ;  Salb;   akd 
TouB  Titles  of  thr  Various  Classes 
OF  Agreements. 


|)arol  <6otbence. 


See  Etidsiicb. 


pareon. 

See  Ecclesiastical  Law. 


|)aitialit|). 


L  Of  Juror.    See  Jury;  New  Trial. 
IL  Of     Arbitrator.     See     Arbitration 
▲ND  Award. 


]Pattke))0  €rtmmt0. 

See  Cbdokaii  Law. 


|)arttatlat0. 


L  When  Particulars   ov    I>kmaj0  em 
OF  Set-off  mat  bb  wunxasaxD  aa 
RsquiREO,  9508. 
II.  Proceedinos  to  obtaiw;  Okhbs  fob 

Delivery  and  m  Effbct,  9§0L 
m.  Form,  Be<^uisiteb  akd  QumcaseEf 

0607. 
IV.  Oferation  and  Effect,  9612. 
V.  Of  Name  and  Address. 

1.  Of  PlainUfs.      See  Pragtki. 

2.  Of  Attorneys.     See    Attobsh 

AND  SoLICITOB. 

VL  In  Ejectment.    See  Ejectmbnt. 

VII.  On  Infringement  of  Patebte^    Sob 

Patent. 

Vm.  On    Breaches    of    Coyekajit.    See 
Ejectment. 

L  When  Pabticulabs  cnr  Dbmajid  ob  m 
Set-off  may  bb  FinunsHBD  ok 


quired. 

• 

Bfieot  of  special  indoneniflnft  on  wifi  of 
summoiu.]— [By  15  &  16  Vict.  c.  76,  a.  25, 
in  all  cases  where  the  defendant  reddes  wUHm 
thejurisdietiony  and  the  claim  is  for  a  deUsr 
liquidated  demand  in  money,  teilh  cr  witietJt 
interest,  arising  upon  a  contract^  expreae  or  im- 
plied, as,  for  instance,  on  a  biU  of  exAangs, 
promissory  note,  or  check,  or  other  simple  «i- 
traet  debt,  or  on  a  bond  or  contract  under  sed 
for  payment  of  a  liquidated  amount  of  monen,  or 
on  a  statute  where  the  sum  sought  to  be  reooeerei 
is  a  fixed  sum  of  money,  or  in  the  nature  <^  e 
debt,  or  on  a  guaranty^  whether  under  seal  or 
not,  where  the  e^aim  agaijist  the  principal  is  is 
respectof  such  ddft  or  liquidated  demand,  biS, 
cheek  or  note,  the  plaintiff  shall  he  at  liberty  ts 
make  upon  the  writ  of  summons  and  copy  tin- 
of  a  special  indorsement  of  the  particulars  rfJm 
claim,  and  when  a  writ  of  summons  has  been  in- 
dorsed in  the  special  form,  the  indorsement  Adt 
be  considered  as  particulars  of  demand,  and  n» 
further  or  other  particulars  of  demoi^  need  ks 
delivered^   unless   ordered  by  the  court  or  e 
judge.] 

Where  a  writ  of  sammons  is  speciailj  in- 
dorsed under  this  provision,  semble,  tlmt  it  is 
irregular  to  deliver  any  other  particalarB  tbin 
those  indorsed  on  the  writ  withoat  leafe. 
Fh-omant  v.  Ashley,  1  El.  &  BL  72^;  17  Jar. 
1050;  22  L.  J.,  Q.  B.  237. 

But  where  a  plaintiff  delivered  with  hit 
declaration  other  particulars  witbont  ken, 
and  the  defendant,  instead  of  objoeiiiig; 
pleaded  and  went  to  trial: — Held,  to  litfe 
waived  the  irregularity,  and  he  was  allDved 
to  avail  himaelf  of  the  second  narliralais. 
lb. 

When  to  be  deliv#red  with  daolazattai  or 
plea  of  set-off.]— With  every  declarstion  (oih 
less  the  writ  has  been  specially  indoreed,  iib- 
der  the  provisions  contained  in  a.  25  of  the 
C.  L.  P.  Act,  1852),  delivered  or  filed,  con- 
tainio^  causes  of  action  such  as  those  Nt 
forth  in  schedule  B  of  that  act,  and  num^ 
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^Te^  from  1  to  14  inclusive,  or  of  a  like 
.ure,  the  plaintiff  6haU  deliver  or  file  full 
>rticnlars  of  his  demand  under  such  claim, 
^B^^ore  anch  particulars  can  bo  comprised 
^r  J.f.litn  three  folios;  and  where  the  same  can- 
:»«=>t.  be  comprised  within  three  folios,  he  shall 
^<3liver  or  file  such  a  statement  of  the  nature 
liis  claim,  and  the  amount  of  the  sum  or 
»nce  which  he  claims  to  be  due,  as  may  be 
prised  within  that  number  of  folios; 
And  with  every  pica  of  set-off  containing 
slmms  of  a  similar  nature  as  those  in  respect 
'"f  which  a  plaintiff  is  required  to  deliver  or 
particulars,  the  defendant  shall  in  like 
manner  deliver  particulars  of  his  set-off; 
And .  to  secure  the  delivery  or  filing  of 
'particulars  in  all  such  cases,  it  is  ordered, 
^hat  if  any  such  declaration  shall  be  delivered 
or  filed,  or  any  plea  of  set-off  delivered,  with- 
out such  particulars  or  such  statement  ns 
aforesaid,  and  a  jud^  shall  afterwards  order 
a.  delivery  of  parfjculars,  tlie  plaintiff  or 
cLefendant,  as  the  case  may  be,  suall  not  be 
tUlowed  any  costs  in  respect  of  any  summons 
for  the  purpose  of  obtaining  such  order,  or  of 
the  particulars  he  may  afterwards  deliver. 
Keg.  Gen.,  Q.  B.,  C.  P.  and  Exch.,  IT.  T.  10 
Vict.  r.  19;  1  El.  &  BL,  App.  v. 

Where  the  particulars  exceed  three  folios, 
the  court  will  order  the  plaintiff  to  deliver  to 
the  defendant  full  particulars  of  his  demand, 
the  defendant  paying  the  costs  of  the  partic- 
ulars, and,  if  necessary,  taking  short  notice  of 
trial,  even  tliough  the  defendant  has  had  full 
particulars  of  the  account  before  action. 
Ja7TU»  V.  GhUd,  2  C.  &  J.  252;  2  Tyr.  802;  1 
D.  P.  C.  810. 

Though  a  declaration  is  delivered  without 
any  particulars,  the  plaintiff  may  sign  judg- 
ment if  the  defendant  does  not  plead  in  due 
time;  and  it  makes  no  difference  in  the  time 
for  pleading,  that  particulars  are  afterwards 
delivered  in  lieu  of  those  originally  delivered, 
which  were  a  nullitv.  Jone%  v.  Fowler,  4  D. 
P.  C.  232 ;  1  Gale,  250. 

A  declaration,  indorsed  to  plead  in  four 
days,  being  delivered  with  particulars  an- 
nexed, the  plaintiff,  two  days  afterwards, 
finding  that  the  particulars  were  wrongly  en- 
titled, delivered  fresh  particulars  entitled; 
and,  for  want  of  a  plea  within  the  four  days 
signed  judgment: — Hold,  that  the  judgment 
was  regular,  the  accepting  the  amended  par- 
ticulars being  a  waiver  of  the  objection  to  the 
first.    lb. 

The  omission,  in  an  action  under  Lord 
Campbell's  Act,  9  &  10  Vict.  c.  93,  to  furnish 
particulars  with  the  plaint,  is  ground  for  set- 
ting? aside  the  service  of  the  writ,  but  not  for 
setting  aside  the  writ  itself.  M^Cabe  v. 
Ouinnm,  9  Ir.  R.,  C.  L.  510— Exch. 

Anneziiig  to  r8oord.]>*A  copy  of  tlie  par- 
ticulars of  tho  demand  and  set-off  sholl  be 
annexed  by  the  plaintiff's  attorney  to  every 
record  ot  the  time  it  is  entered  with  the 
proper  officer.  Reg.  Gen.,  Q.  B.,  C.  P.  and 
Bxch.,H.  T.  1«  Vict.  r.  19;  1  El.  &  BL, 
▲pp.  V. 


If  particulars  are  not  annexed  to  the  record^ 
the  cause  may  be  struck  out  as  irregularly 
entered.  C<ntlson  v.  Hamon^  2  F.  41;  F.  813 
— Martin. 

Where  the  particulars  are  appended  to  the 
record,  it  is  not  necessary  to  prove  their 
delivery.  Maearthy  v.  Smith,  8  Bing.  145 ;  1 
M.  &  Scott,  227;  1  D.  P.  C.  253. 

But  they  are  not  to  be  considered  as  incor« 
porated  with  the  declaration.  Booth  v. 
Howard,  6  D.  P.  C.  438. 

Nor  resorted  to  for  the  purpose  of  explain- 
ing the  pleadings  in  the  cause.  KUticr  v. 
BiilUy,  5  M.  &  W.  382. 

A  plaintiff,  in  his  further  and  better  par- 
ticuhirs,  delivered  under  a  judge^s  order, 
omitted  all  mention  of  a  sum,  for  which  he 
had  given  tho  defendant  credit  in  the  partic- 
lars  delivered  with  the  declaration.  At  the 
trial,  it  appeared  that  the  further  particulars 
were  alone  annexed  to  the  record,  but  the  de- 
fendant offered  in  evidence  the  particulars  ia 
which  the  credit  was  given  him.  The  under- 
sheriff  h.aving  refused  to  receive  these  partic- 
ulars, the  jury,  notwitlistanding,  found  a 
verdict  for  the  defendant.  On  motion  for  a 
new  trial,  on  the  ground  of  the  verdict  being 
against  the  evidence: — Held,  that  the  court 
would  not  grant  a  new  trial,  as  the  particulars- 
tendered  ought  to  have  been  received,  and  if 
that  had  been  done  the  verdict  would  have 
been  Warranted.  Doulton  v.  Pritchard,  4  D, 
&  L.  117;  tt  Jur.  64;  16  L.  J.,  Q.  B.  350— 

B.  C. — Wightman. 

Where  a  plaintiff  annexed  to  the  record 
particulars  varying  from  those  delivered  to 
the  defendant,  and,  there  being  no  evidence 
of  the  particulars  delivered,  got  a  verdict 
upon  an  item  not  included  in  the  particulars 
delivered,  tiie  court  granted  a  new  trial, 
without  costs;  but  refused  to  nonsuit  the 
plaintiff,  because  the  defendant  was  not  ia 
a  condition  to  raise  the  question  at  the  trial^ 
and  the  point  was  not  reserved.  Morgan  v. 
Harris,  2  C.  &  J.  401;  2  Tyr.  885;  1  D.  P. 

C.  570. 

As  to  what  matters  particulars  may  b» 
required,  gejierally.] — A  plaintiff  vill  not  be. 
compelled  to  give  particulars  of  matters 
which  he  does  not  claim  to  recover.  Luek 
V.  Handley,  4  Exch.  486;  13  Jur.  962;  19  L. 
J.,  Exch.  .120. 

Tho  court  will  not  compel  a  plaintiff,, 
suing  for  the  breach  of  an  agreement,  and 
assigning,  by  way  of  special  damage,  that  ho 
has  incurred  certain  expenses,  to  furnish  par< 
ticulars  of  such  special  damage.  JBitaUidB  v. 
Hawkes,  1  M.  A  W.  673. 

Or,  in  an  action  for  the  breach  of  warranty 
of  a  horse,  the  court  will  not  order  the  plaint- 
iff to  give  particulars  of  the  unsoundness 
complained  of.  Pylie  v.  Stephen,  6  M.  &  VT. 
813;  8  D.  P.  C.  871;  4  Jur.  852. 

In  an  action  on  the  case,  the  court  will  not 
require  the  plaintiff  to  deliver  a  particular  of 
his  claim,  where,  from  the  mode  of  alleging 
it  in  the  declaration,  there  is  no  ambiguity  as 
to  the  transaction  in  rospect  of  which  the 
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Mtion  Is  brought.  Stannard  v.  UliUh&mSy  5 
D.  P.  C.  370;  3  Scott,  771;  8  BiDg.  N.  C. 
820;  2  Ilodgcii.  247. 

Wlicrc  a  pliiintiff  declares  only  on  a  bill  of 
exchange,  tho  dcfembint  U  not,  except  under 
Tt'ry  spccinl  circumstances,  entitled  to  par- 
tic  nil:!  ra  of  dem:in<l.  Brooki  v.  Farlar,  8 
6<ott,  054;  3  Biiig.  N.  C.  291;  6  D.  P.  C.  86; 
9  Hodges,  2(S4. 

The  acceptor  of  two  bills  for  2507.  each 
wns  nrre^teu  upon  a  ctipias,  indorsed  thus, 
••  B;ul  for  2407.  and  upwards.  The  plaintiff 
claims  200/.,  with  interest  thereon,  from  the 
80th  December  to  the  day  of  payment,  for 
debt,  and  8/.  10j».  fnr  costs,  &c."  The  dec- 
laration was  upoD  the  two  bills,  and  the 
particuhirs  stated  that  the  action  was  brought 
to  recover  500/. : — Held,  tliat  the  defendant 
was  entitled  to  better  particulars.  Dawes  v. 
Amtrut!i£r,  6  D.  P.  O.  780;  2  M.  A  W.  817; 
M.  &1I.  208;  1  Jnr.  U40. 

The  court  will  notcom^Msl  a  plaintiff  suing 
for  tho  lialrmcc  of  an  account,  to  furnish  a 
statement  of  moneys  received  by  him  from 
the  dcfeiulant.  Penprase  v.  Creans^  1  M.  «ft 
W.  30;  4D.  P.  C,  711. 

In  an  action  on  a  bond  for  broach  of  cov- 
enants in  a  lease,  where  breaches  are  not 
assigned  in  tho  declanition,  copies  of  the 
covenants  alleged  to  bo  broken  are  sufficient 
particulars  of  deman.l,  if  there  is  no  plea  of 
pj'rformance.  Souter  v.  Bitcheoch,  5  D.  P.  0. 
724;  W.,  W.  &  D.  801;  1  Jur.  058. 

In  an  action  against  his  banker  by  a  customer 
for  a  balance,  the  question  being  as  to  certain 
overcharges  by  way  of  discount,  interest  and 
commission,  the  plaintiff  having  before  action 
applied  for,  but  failed  to  obtain,  any  other 
inforiuation  than  was  afforded  by  his  pass- 
book, and  having  delivered  particulars,  claim- 
ing the  whole  amount  of  the  gross  balance, 
the  defend  int  was  not  entitled  to  any  further 
or  better  particulars,  but  the  plaintiff  was 
afterwards  held  entitled  to  particulars  of 
gross  charges  for  interest  and  commission. 
Atlams  v.  AiUm,  1  F.  &  F.  008. 

A  carrier,  suing  a  railway  company  for  the 
ftmount  of  overcharges  rm  hundneds  of  items 
for  the  carriage  of  [Miroels,  is  not  obliged  to 
furnish  particulars  of  the  overcharges  until 
they  have  furnished  him  with  a  copy  of  their 
tariff  and  charges.  Sutton  v.  Great  Wettem 
EftUwaif  Company,  10  W.  R.  608— Exch. 

In  «>rderiDg  further  and  better  particulars, 
the  court  will  not  com|)el  the  plaintiff  to  give 
particulars  of  payments  made  by  the  defcod- 
«nt.     Fu9M  V.  Gi^rdon,  18  C.  B.  847. 

As  to  sufficiency  of  particulars, — see  this 
title.  III. 

Particulars  of  oljections  to  title  on  sale  of 
pcoperty.] — In  an  action  by  a  vendee  against 
a  vendor,  to  recover  back  the  deposit,  the 
^nditions  not  being  c<:mplied  with,  tlie 
defendant  may  obtain  a  particular  of  the 
grounds  on  which  the  plamtiff  seeks  to  re- 
cover, to  which  the  latter  will  be  confined  at 
the  trial.  Squin  t.  Tody  1  Camp.  298 — 
Xsnsfield. 


So,  in  an  action  for  the  Don-perfonBaoee  of 
a  contract  for  the  sale  of  a  housse^  vitb  ccb^ 
to  recover  twick  the  deposit,  tlie  plaintiff  lov- 
ing alleged  that  the  uefendnnt,  wIkj  vs  l9 
make  a  good  title,  had  delivered  an  aliRrra^ 
which  was  **  insufficient,  d»-fective.  and«4»^ 
ti(mable,*'  the  court  obliired   the  p'aintiff  td 
give  a  particular  of  all  objectii»tis   to  the  ab- 
stract arising  upon  matters  of  fact.      iJvlktt  r. 
Thompson,  8  B.  ^  P.  246. 

In  an  action  to  recover  back  the  di*poBt 
paid  to  the  auctioneer  upon  the  sale  of  m 
estate,  on  the  ground  of  objections  t't  thetitl^ 
the  defendant  is  entitled  to  particulars  oi  tke 
objections  arising  upon  matters  of  fact,  bd 
not  of  obje(*tions  in  point  of  law.  I&fkerttJ. 
liowlands,  8  M.  &  W.  543. 

Particulars  stated  the  action  to  be  broo^ 
to  recover  the  deposit  paid  api»n  tlie  tal*-  ctf 
an  estate,  to  which  the  defemiaat  was  ui^l^ 
to  make  a  good  title.     A  summons  wds  ta^a 
out  for  better  particulars,  which  was  dismissed 
upon  the  plaintiff's  attorney  stating  that  tfae 
objections  were  matters  of  law  only.     Sofase- 
quently,  a  notice  w:is  delivered  to  tlie  dcfesd- 
ant^s  attorney,  that  the  objccrions  mm  set 
forth  in  the  plaintiff^s  answer  to  tlie  defend- 
ant's bill  in  chancery.  Atthetri.nl  it  appeared 
that  the  only  objection  wns  matter  of  faet 
The  court  refused  a  new  trial,  tlie  defendant^ 
attorney  declining  t«  make  an  affiflavit  tfast 
he  had  been  misled.     GorreU  ▼.  CattU^  5 IX 
P.  C.  598;  M.  &H.  89. 

—  of  gxievances  or  injuries  complained  d, 
in  aotlons  of  torLJ — The  court  will  not  graot 
particulars  in  an  action  of  trespass  on  tbe 
mere  affidavit  of  the  defendant  that  fie  hsd 
read  the  declaration,  and  that,  from  its  gpo- 
eral  and  vague  fcirm,  he  was  unable  to  ascer- 
tain the  grievance  on  which  the  plaintiff 
intended  to  rely;  but  some  special  groand 
must  be  shown  as  a  reason  for  granting;  tbe 
rule.  Borlock  v.  Lediard,  10  M.  &  W.  677; 
2  D.,  N.  S.  277:  12  L.  J.,  Exch.  88. 

In  an  action  of  trespass,  where  the  incus 
in  quo  was  of  considerable  extent,  ami  re- 
lated to  a  right  to  moor  shi|)8,  the  plaintiff 
was  required  to  give  piurticulars  of  the  tres- 
pass.   Kinoin  v.  Jonet^  8  Hodges,  230. 

In  an  action  for  an  injury  by  the  carel<s8 
driving  of  a  servant  of  the  defendant,  tlie 
court  refused  to  make  an  order  for  pruiicubrs 
of  the  injury  sustained  by  the  plaintiff. 
Wicks  V.  Macnamara,  8  H.  &  N.  508;  27  L 
J.,  Exch.  419. 

In  an  action  against  the  marshal  of  tbe 
King's  Bench  prison  for  an  esci^ie,  the  pUuntlff 
was  bound  tf>  give  a  particular  of  tlie  escape 
relied  upon,  and  the  judge'is  order  for  a  par- 
ticular should  require  the  precise  day  of  tbe 
escape  to  be  stated,  whidi  tbe  plaintiff  rnoft 
state  in  his  particular,  if  withm  his  kaowl- 
edge.  Dtwis  y.  Chapmtas  X  N.  ft  P.  099;  i 
A.  ft  E.  767;  W.,  W.  ft  D.  278. 

In  an  action  to  recover  dami^pes  for  iajaiies 
sustained  by  the  plaintiff  through  the  dm- 
ligenoe  of  the  defendant,  the  defeodant  li 
not  entitled  to  particuhuB  of  tiie  injuries  oa 
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fBdavit  merely  stating  that  his  defense  is 
1  ^arnisscd  by  the  want  of  such  particulars. 
^>-«c^M?n  V.  Great  Western  R/tilway  C&mpany^  20 
V^-     li.  583;  26  L.  T.,  N.  8.  808— Exch. 

^^einblc,  thnt  the  dcfcndnnt  would  have 
»>C2  csn  entitled  lo  such  particulars  on  nn  affidavit 
vV^^-^-wing  that  ho  had  no  knowledge  of  the 
c  the  pliintifl  intended  to  set  up  at  the 
si1,  and  that  the  defendant  had  no  means 
fic(]uiring  such  knowledge  without  the  aid 
the  court.  i5. 
In  an  action  for  seduction,  to  entitle  the 
cndunt  to  an  order  for  particulars,  he  must 
c)w  special  circumstances  otiier  than  those 
liich  would  tend  to  a  mere  restriction  of  tlie 
¥*oof  necessarily  incident  to  such  an  action. 
n  V.  Oi^ton,  9  Lr.  R.,  C.  L.  507—  Exch. 

—  of  allegations  in  pleas,  generally.] — To 

Ti  action  commenced  by  a  company,  and  con* 

t.lnacd  by   tlie  official    manager  under    the 

"winding-up  acts,  for  calls  on  shares  held  by 

t;lic  de^'ndant,  in  the  company,  he  pleaded 

't.hat  he  was  induced  to  become  the  holder  of 

the  shares  f)y  fraud,  and  within  a  reasonable 

^imo  after  ho  had  notice  of  the  fraud,  and 

l>ofore  ho  had  received  any  benefit  from  the 

contract,  he  repudiated  it: — Held,  that  the 

pljiintiil  was  entitled  to  particular  of  the 

acts  of  fraud  and  repudiation.     M*Greight  v, 

JSteeeus,  1  II.  &  C.  454;  81  L.  J.,  Exch.  455. 

Particulars  granted  on  a  general  plea  (by 

way  of  equitable  defense)  of  fmud  on  the 

X>art  of  a  cestui  que  trust.     IHtts  v.  Chambers^ 

1  R  &  F.  084— Blackburn. 

In  an  action  on  a  policy  of  insurance,  one 
of  the  questions  put  as  the  basis  of  the 
proposal  was,  whether  the  deceased  had  ever 
been  afflicted  w^thorhad  any  symptoms  of 
any  complaint.  The  defendant  having  pleaded 
that  the  answer  to  this  was  untrue,  as  the  de- 
ceased hud  had  disease  of  the  stomach,  the 
court  compelled  him  to  deliver  to  the  plaint- 
iff particuhirs  of  those  symptoms.  Marshall 
T.  Emperor  Life  Assurance  Society^  6  B.  &  S. 
880;  1  L.  R.,  Q.  B.  35;  12  Jur.,  N.  S.  293; 
85  L.  J.,  Q.  B.  89. 

—  in  ideas  of  payment.] — A  defendant  who 
pleads  payment  of  a  sum  of  money,  may  be 
compelled  to  furnish  the  particulars  of  tlie 
payment.  Ireland  v.  Thompson^  4  Bing.  N. 
C.  710;  0  Scott,  601;  1  Arn.  271;  a  Jur.  618. 

The  court  ordered  particulars  of  a  plea  of 
exoneration  and  discharge.  Coambe  v,  Stephen' 
son,  23  W.  li.  187;  31  L.  T.,  N.  S.  585— Q. 
B. ;  overruling  Phipps  ▼.  Sothem^  8  D.  P.  G. 
80a 

As  to  stating  credits  in  particulars, — see 
tbis  title,  m. 

—  upon  payment  into  court]— In  an  action 
Qgainst  a  carrier  for  the  loss  of  and  injury  to 
goods  sent  to  different  places  at  different  times, 
comprising  a  variety  of  claims  stxK;ified  in  the 
particnlars  delivered  under  a  juage's  order,  he 
paid  a  sum  of  money  into  court,  in  satisfac- 
tion of  the  plainttff^s  claim:— Held,  that  the 
plaintiff  was  entitled  to  an  account  of  the 
particular  items  of  the  demand  in  respect  of 
Ubiob  the  sum  was  paid  into  court    Baxen^ 


dale  T.  Great  WeUem  Railway  Company,  5  H. 
&  N.  05;  30  L.  J.,  Exch.  63. 

But  particulars  of  iho  parts  of  a  plaint ifTs 
claim,  in  respect  of  which  money  is  ]mid  into 
court,  will  not  be  oi-dered,  except  under  very 
special  circumstances.  Thames  Ship-BuUdr- 
ing  Company  v.  Uoyal  Mail  Steam-Packet 
Company,  10  C.  B..  N.  8.  875;  7  Jur.,  N  S. 
072;  30  L.  J.,  C.  P.  205;  0  \V.  R.  577;  4  L. 
T.,  N.  S.  250. 

The  court  refused  to  order  such  particulars 
in  an  action  for  extras  and  alterations  upon  a 
ship-building  contract.     Jh, 

II.  Pbocbedtnos   to   Obtain;  Ordeb  fob 
Delivery  and  its  Effect. 

At  what  time  or  stage  of  the  prooeedinga 
particulars  may  bo  obtained.) — A  summons 
for  particulars,  and  order  thereon,  may  be  ob- 
tained by  a  defendant  before  appearance,  and 
may  bo  madis  if  the  judge  tliink  fit,  without 
the  production  of  any  affidavit.  Reg.  Glen. 
Q.  B.,  0.  P.  and  Exch.,  U.  T.  10  Vict.  r.  20; 
1  £1.  &  Bl.,  App.  vi. 

In  im  action  for  work  and  labor  as  a  sur- 
ve3'or,  the  particulars  stated,  that  the  action 
was  brougiit  to  recover  a  npecified  sum  for 
surveying  a  number  of  miles  between  two 
places,  which  were  named,  at  a  certain  rate 
per  mile,  in  1845.  The  defendant  having 
pleaded  only  tl)o  general  issue,  and  notice  of 
trial  having  been  given,  a  rule  for  further  and 
better  particuhirs  was  refused.  Irving  v. 
Baker,  15  L.  J.,  Q.  B.  322. 

A  defendant  being  served  with  a  writ  of 
summons,  obtained  an  crder  for  particulars 
before  declaration;  after  waiting  three 
months,  the  plaintiff  refused  to  go  on  with 
the  action,  or  to  enter  a  stet  processus;  the 
court  refused  nn  application  to  compel  him  to 
do  so.     Kirhy  v.  Stunoden,  4  D.  P.  C.  101. 

A  British  subject  residing  in  France  was 
there  served  with  a  writ  of  summons  in  the 
form  prescribed  by  15  &  10  Vict.  o.  70,  s.  18. 
The  writ  was  8p<*cially  indorsed  wiih  a  claim 
in  respect  of  promissory  notes  mailo  abroad. 
The  defendant  ap|)eared  to  tho  writ,  and  after 
declaratitm  found  that  the  cause  of  action  did 
ni»t  arise  within  the  jurisdiction  of  the  court, 
and  was  not  in  respect  of  the  breach  of  a  con- 
tract made  within  the  jurisdiction,  where- 
upon he  applied  to  set  aside  the  writ  and 
proceedin^s  under  it: — Held,  that  there  was 
no  Irregularity  in  the  writ  itself,  and  that  the 
defendant^  by  appearing,  had  given  tlie  court 
jurisdiction.  In  such  ctiso,  the  dofendaut 
should  apply  for  particulars  before  appear- 
ance.    Forbes  v.  Smith,  10  Exch.  717. 

Where  a  defendant,  after  agreeing  to  try  a 

2[nestion  as  to  the  proper  miKle  of  loading 
Canada  ships,  pleaded  a  set-off  in  order  to 
snap  a  verdict,  the  court  sot  aside  the  parti- 
cular of  set-off,  on  the  plaint  iff^s  payin:^  the 
amount  claimed  by  it.  GoiM  v.  Oliver,  4 
Bing.  N.  0.  776;  0  Scott,  648;  1  Am.  292. 

Terms  of  order  for  delivery.] — A  judge 
may  engraft  upon  an  order  requiring  a  pUdnt* 
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iff  to  deUver  iMuiicaUin,  a  direeiioa  to  the 
defendant  tojmy  the  coete  of  the  appUcatioiu 
CUment  ▼.  Wiatfer,  8  M.  A  G.  551;  4  Scott, 
N.  R  220;  1  D.,  N.  8.  lOd;  6  Jur.  03. 

Operatton  ov  oraepj  and   eseot  ov  renieal 

to  ddtrer.] — An  order  for  the  delivery  of  par- 
ticulars docs  not  operate  as  a  stay  of  proceed- 
ings, unless  it  is  so  expressed.  Doe  d.  Bdhertt 
▼.  /ftM,  18  H.  ik  W.  691 ;  2  D.  &  L.  678;  14 
L.  J.,  Ezch.  101. 

Or  tin  less  drawn  up  and  served  on  the 
plaintiiTd  attorney.  WiUon  t.  Bunt^  1  Chit. 
647. 

An  order  for  particulars  does  not  suspend 
the  time  for  pleading,  and  therefore  the 
plaintiff  may  sigii  judgment  immediately  after 
delivering  the  particulars,  if  the  time  for 
plendtno^  is  then  out.  Hifferman  v.  LangdU^ 
2  B  .^^  P.  808. 

Vn»cre  a  defendant  obtains  an  order  for 
particulnra,  with  a  stay  of  proceedings,  he  may 
give  notice  of  abandoning  the  order  and  de- 
mur or  plead  to  the  declaration  without  ffet- 
ting  the  order  rescinded.  Maunder  v.  CoUett, 
4  D.  &  L.  450;  8  C.  B.  554;  16  L.  J.,  C.  P. 
17. 

A  defendant  shall  l>e  allowed  the  same  time 
for  picudins;  after  the  delivery  of  particulars 
under  a  judgc^s  order  which  he  liad  at  the  re- 
turn of  the  summon.o,  unless  otherwise  pro- 
vided for  in  such  onler.  Heg.  Gen.,  Q.  B., 
C.  P.  and  Exch.,  10  Vict.  r.  21;  1  El.  &  BL, 
App.  vi. 

VVhere  a  defendant,  having  obtained  an 
order  for  a  time  to  plead,  takes  oat  a  sum- 
mons for  particulars,  which  is  dismissed  after 
the  expiration  of  the  time  given  for  pleading, 
he  is  entitled  only  to  the  remainder  of  the 
same  day  for  pleading.  Mengeru  v.  Perry ^ 
15  M.  &  \V.  537;  10  Jur.  742;  15  L.  J.,  Exch. 
807. 

A  defendant  havincr  obtained  an  order  for 
further  time  to  plead  upon  terms,  did  not 
draw  up  the  order;  but,  on  the  same  day,  took 
out  a  summons  for  better  particulars,  with  a 
stay  of  proceedings,  and  also  a  summons  for 
further  time  to  plead  after  the  delivery  of 
such  particulars.  On  tlio  following  day,  the 
plaintiff's  attorney  delivered  the  particulars, 
and  signed  judgment  as  for  want  of  a  plea, 
the  on<Tiual  time  for  pleading  having  then 
expired:— -Held,  that  the  judgment  was 
irregular.  Daley  y.  Arnold,  1  D.,  N.  S.  038 
—Exch. 

A  defendant  obtained  an  order  for  particu- 
lars before  declaration,  with  a  stay  of  pro- 
ceed ini^s  until  delivery.  After  two  terms  bad 
elapsed  without  such  delivery,  he  obtained  an 
order  to  rescind  his  former  order,  and  served 
it  with  a  demand  of  declaration  within  four 
days.  No  declaration  having  been  delivered 
within  tlie  four  days  he  signed  judgment  of 
non  pros. : — Held,  that  the  judgment  was 
regular.  Johns  v.  Saunders,  6  D.  &  L.  49 ;  2 
B.  C.  Rep.  70— Erie. 

If,  upon  an  order,  a  party^s  attorney  refers 
to  another  particular  already  delivered  by  his 
client,  he  is  not  obliged  to  deliver  a  freah  par- 


ticular.   ffaUksi  T.   Mainkai,    Ferir^  }7»- 

Keayoa. 

Where  a  defendant  is  under  terms  oi  plead- 
ing issuably^  and  one  of  the  pleas  is  a  set  o^ 
oUaining  an  order  for  particoiars  of  the  set- 
off is  a  waiver  of  the  objection  thaat  the  plof 
are  not  Issuable.     Scott  v.  Wcitsony  S  D.  k  L. 
208;  1  C.  B.  820. 

A  defendant  who  has  not  complied  witk  t 
judge^s  order,  to  deliver  particnlais  of  set-off. 
with  dates,  will  not  be  allowed  to  give  aaf 
evidence  of  his  set-off.  Swain  ▼!  Soberti,  1 
1L«&  Rob.  452— Tindal.  * 

Particulars  delivered,  in  which  the  eoly 
dates  were  ^*  from  January,  t888,  to  Juomrt^ 
1834,'^  are  not  a  comfriiaDoe  with  such  sa 
order.     76. 

,An  order  for  tlie  delivery  of  particnlm 
of  set-off,  and  in  default  preclodinff  the  de> 
fendant  from  giving  evidence  of  hisset-oC 
makes  such  evidence  inadmissible  at  the  trtsL 
Young  v.  Geiger,  0  C.  B.  552 ;  6  D.  &  L.  ST; 
18  L.  J.,  C.  P.  43. 

An  order  was  mode  for  delivery  of  partiea- 
lars  of  set-off,  with  dates,  aud,  in  defsoh, 
that  the  defendant  should  be  precluded  fraa 
giving  evidence  of  set-off.  Particulars  woe 
delivered,  but  without  dates,  subaequently  to 
which  the  plaintiff  replied,  and  the  csotf 
came  on  for  trial,  when  the  judge  refused  to 
receive  the  evidence  of  set-off: — Held,  thst 
the  evidence  was  properly  rejected,  the  oider 
not  having  been  complied  with,  and  that  the 
plaintiff  had  not  waived  the  objectiDn  by  re- 
plying to  the  plea.  Ilbett  v.  Lema^,  4  D.  Je  L 
710;  10  M.  &  W.  771;  11  Jur.  415;  10  L.  J^ 
Exch.  208. 

If  a  plaintiff  delivers  one  particular  nndef 
an  order,  and  afterwards  a  second  witbontsa 
order,  he  cannot  give  evidence  of  any  de- 
mand in  the  secona  which  was  not  iocluded 
in  the  first.     Brown  v.  WaUe^  1  Taunt  353. 

An  order  was  obtained  for  delivery  of  par- 
ticulars  of  set-off  within  a  fortnight;  they 
were  not  delivered  for  fi^ve  weeks,  bat  after 
the  delivery  an  order  was  made  by  cooseat 
for  the  amendment  of  the  declaration:— Held, 
that  this  was  a  waiver  of  the  irregularity  ia 
the  delivery  of  the  particulars.  WaUis  r. 
Anderson,  M.  &  M.  201 — Tenterden. 

But  a  demand  of  particulars  of  set-off  de- 
livered after  a  plea,  which  is  a  nullity,  is  do 
waiver  of  the  plaintiff^s  right  to  si^^  jodg- 
ment  Ford  v.  Bernard,  4  M.  &  P.  803;  6 
Bing.  534. 

By  a  judge^s  order,  the  defendant  vm 
required,  within  a  limited  time,  to  deliver 
particulars  of  set-off,  and,  in  default  thereof, 
the  defendant  was  to  be  precluded  from 
giving  evidence  in  support  of  his  set-off  atthe 
trial.  The  defendant  neglected  to  comply 
with  the  terms  of  the  order,  and  the  caose 
was  afterwards  referred  by  an  order  of  nisi 
prius;  and  after  the  arbitrators  had  proceeded 
with  the  reference,  a  judge,  during  the 
assizes,  made  an  order  for  the  delivcrj  of  the 
particulars  of  set-off : —Held,  that  he  had  no 
authority  so  to  do  under  1  Geo.  4,  c.  65,  a  5, 
as,  after  the  order  of  reference,  the  cause  wai 
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of  court.    Aihwarth  ▼.  HMstheoU^  4  M;-  A 
;  6  Bing.  596. 


X.  S*oiuc,  Requisitbs  Aim  Sufficiekct. 

^F*onn  and  snffioiiency,  in  general.] — It  is  no 
b^ection  to  the  use  of  particulars  of  sbt-off, 
l^iEi.^  they  are  headed  in  a  different  court  from 
in  which  tlic  action  is  brought,  if  they 
."ve  not  been  delivered  pursuant  to  a  judge's 
<aer.     Lewis  v.  HiUon,  5  D.  P.  C.  207;  2  H. 
1?V.  814.  . 

The  object  of  particulars  is  to  control  the 
ity  of  the  declaration,  and  a  defendant 
entitled  to  such  particulars  of  the  plaintiff's 
^Lcsmiuid  as  will  give  him  that  information 
liich  a  reasonable  man  would  require  res^x^ct- 
ng  tho  matters  against  wliich  he  is  called 
pon  to  defend  himself.     Bennis  v.  Beresford^ 
liailw.  Cas.  120;  8  D.  &  L.  464;  15  M.  <& 
78;  10  Jur.  76;  15  L.  J.,  Exch.  78. 

In  an  action  by  an  engineer  against  a  rail- 
"^vay  company,  for  surveying  their  line,  and 
£or  money  paid,  a  general  particular  for  sur- 
^<sying  the  country  between  certain  phices, 
including  traveling  charges  and  assistance,  is 
sufficient,  without  specifying  the  number  of 
fields  surveyed,  or  how  much  of  the  charge  is 
for  the  engineer's  skill,  time  and  labor,  and 
liow  much  for  traveling  expenses  and  assist- 
ance.    1  h. 

In  actions  by  engineers  and  other  persons 
employed  in   constructing  railways,  the  par- 
ticulars must  be  as  specific  as  it  is  possible 
for  the  plaintiffs  to  make  them,  and  a  mere 
statement  of  aggregate  sums  claimed  in  re- 
spect of  tavern  bills,  assistant-surveyors,  &c., 
finding    surveyors,   meeting  and    arranging 
with  solicitors,   &c.,  will  not  be  sufficient. 
Priehard  v.  Nelson,  6  M.  A  W.  778;  5  Railw. 
Cas.  20;  4  D.  &  L.  603;  11  Jur.  875;  16  L.  J., 
Exch.  207. 

In  an  action  by  a  sworn  broker  for  the  price 
of  scrip  bought  for  the  account  of  the  de- 
fendant, the  particulars  should  state  the 
names  of  the  persons  from  whom,  and  the 
price  at  which  the  scrip  was  bought,  and  the 
date  of  the  purchase  within  a  few  dnys. 
Berklep  v.  De  Vere,  4  D.  &  L.  97;  15  L.  J., 
Q.  B.  838— B.  C— Wightman. 

Action  by  assignees  of  a  bankrupt.     The 

first  four  counts  were  for  goods  sold,  money 

paid,  and  had  and  received,  and  on  an  account 

stated,  laying  the  promises  to  the  bankrupt; 

the  fifth,  and  sixth  and  seventh  counts  were 

for  goods  sold,  money  had  and  received,  and 

on  an  account  stated,  laying  the  promises  to 

tbc  assignees.     Pleas,  first,  except  as  to  8202., 

parcel,  &c.,  and  except  as  to  140Z.,  parcel  of 

the  sums  in  the  first,  second,  third  and  fourth 

counts,  non  assumpsit;  secondly,  as  to  1402., 

parcel  of  the  moneys   in  tho  first,  second, 

third  and  fourth  counts,  a  plea  of  mutual 

credit,  which  had  been  demurred  to,  and  on 

argument,  judgment  given  for  the  defendant; 

thirdly,  as  to  the  8202.,  payment  of  that  sum 

into  court,  which  the  plaintiffs  took  out,  and 

joined  issue  on  the  plea  of  non  assumpsit. 


Hie  following  were  the  particulars  delivered 
prior  to  the  pleas: — *'  This  action  is  brought 
to  recover  1402.,  the 'value  of  certain  yarn; 
also  8162.,  the  proceeds  of  a  bill  of  exchange, 
drawn  by  J.  M.,  and  indorsed  by  the  bank- 
rupt to  the  defendant;  also  42.,  the  proceeds 
of  a  check;  and  802.,  in  cash;  the  yarn,  bill 
of  exchange,  check,  and  cash,  having  been 
received  by  the  defendant,  from  or  by  the 
authority  of  the  bankrupt,  about  the  months 
of  September  or  October,  1839.  The  particu- 
lar date  is  known  to  the  defendant."  At  the 
trial,  the  cause  proceeded  for  the  recovery  of 
1402.  only,  and  no  evidence  was  adduced  as 
to  the  802.  cash.  It  was  objected  that  the 
plaintiffs  were  not  entitled  to  go  into  evi- 
dence as  to  the  1402.,  as  that  sum  was  already 
satisfied  by  the  judgment  upon  the  demurrer, 
and  that  that  sum  must  be  struck  out  of  the 
l^articulars : — Held,  that  the  plaintiffs  were 
entitled  to  give  evidence  of  goods  sold  to  the 
amount  of  1402.,  upon  the  other  counts,  to 
which  the  plea  was  not  pleaded,  and  might 
apply  the  particulars  to  those  counts.  Htusell 
V.  Bell,  10  M.  &  W.  840. 

Action  for  work  and  labor  as  an  architect, 
and  for  commission.  The  particulars  claimed 
52.  per  cent,  for  commission : — Held,  that  the 
plaintiff  might  recover  for  work  and  labor, 
although  the  jury  negatived  the  right  to  com- 
mission. Mayi/r  v.  Ward,  10  Jur.  796 — 
Q.  B, 

Where  a  particular  stated  that  the  plaintiff 
claimed  for  work  and  labor  under  an  agree- 
ment : — Held,  that  he  might  recover  for  ex- 
tras.    Lines  v.  Bees,  1  Jur.  598. 

Particulars  stated  the  action  to  be  brought 
to  recover  from  the  defendants  4502.,  claimed 
by  the  plaintiff  for  his  services  as  clerk  or 
manager  to  the  defendants  from  October.  1837, 
to  October,  1839.  An  order  was  made  for 
further  and  better  particulars,  when  the 
plaintiff  delivered  the  same  with  the  addition 
of  the  words,  **  after  the  rate  of  2002.  per 
annum:'' — Held,  that  the  plaintiff  could  not 
give  evidence  of  a  cluim  for  commission  on 
the  amount  of  business  done  by  the  defend- 
ants through  his  introduction.  LmoY,  Thomp* 
son,  41).  &L.  54;  15  M.  &  W.  541;  16  L.  J., 
Exch.  385. 

Particulars  as  follows: — "This  action  is 
brought  to  recover  3,9012.,  being  a  sum 
claimed  by  the  plaintiff  for  the  amount  of 
sums  in  cash  paid,  and  the  value  of  bills 
given  by  the  plaintiff  to  the  defendant  at 
various  times  between  the  Ist  November, 
1842,  and  the  12th  May,  1843,  as  and  for  the 
purchase- money  of  the  paintings  hereunder 
mentioned,  the  making  of  which  payments 
and  giving  of  which  bills  the  defendant  pro- 
cured from  the  plaintiff  by  false  and  fraudu- 
lent representations;  and  in  respect  of  the 
plaintiff  having  discounted  and  paid  the 
bills,"  followed  by  a  list  of  paintings  with 
the  price  marked  against  each,  give  sufiScient 
information  of  the  nature  of  the  action,  and 
for  what  it  is  brought.  ArehbuU  v.  Pennell, 
1 D.  A  L.  818;  7  Jur.  019— Bzch. 
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Where  pnrticulara  stated  that  the  action 
WAS  bnmgiit  to  recover  a  bet  lost  by  R: — 
Held,  that  the  phiintlfC  was  bound  by  his 
particulars,  an.]  could  not  show  he  had  re- 
scinded the  bet  before  the  eyent.  DaDtnfMfrt 
y.  DavUs,  2  Gale,  119;  1  M.  A  W.  570. 

The  plain  tiff  and  others  having  each  de- 
posited 2/.  with  the  defendant  in  a  lottery 
U|M>n  the  Derby,  the  plaintiff  brought  an 
action  for  tlie  whole  amount,  claiming  to  be 
the  drawer  of  the  winning  horse.  The  par- 
ticulars stated  that  tlie  action  was  brought  to 
recover  18/.  16«.,  being  m«»ney  received  by 
the  defendant  to  the  use  of  the  plaintiff:— 
Held,  that  the  plaintiff  was  not  entitled  to 
recover  his  stake  of  2/.  If  earing  v.  HeUingg, 
14  M.  &  W.  711 ;  15  L.  J.,  Ezch.  108. 

If  a  bill  of  particulars  states  the  demand  to 
be  for  goods  sold  and  delivered  to  the  defend- 
iint.  no  evidence  can  be  received  of  goods 
sold  bv  the  defendant,  as  agent  for  the  plaint- 
iff. Holland  v.  Hopkiru,  2  B.  &  P.  248 ;  2 
Esp.  1G8. 

Under  special  counts.] — ^It  will  not  prevent 
a  plaintiff  from  giving  evidence  on  a  special 
count  in  his  declaration,  that  he  has  not 
inrluded  that  part  of  his  claim  in  his  particu- 
lar of  demand,  ns  a  pirticular  is  only  neces- 
sary to  explain  the  common  counts.  Day  v. 
DavkB,  6  C.  &  P.  «40— Tindal. 

A  count  alleged  that  the  plaintiff  was  em- 
ployed by  the  defendant  ns  a  carman,  at 
wages  after  the  nxte  of  IQOL  a  year,  and 
claimed  damages  for  his  discharge  without 
just  cause  during  the  year;  there  was  also  a 
count  for  work  and  labor.  Tho  particulars 
stated  that  the  plaintiff,  besides  seeking  to 
recover  damages  under  the  special  count,  also 
sought  to  recover,  under  the  comthon  count, 
87/.,  the  balance  of  account  for  a  quarter's 
work  done  by  him  for  tho  defendant,  com- 
mencing on  the  80th  June,  and  ending  on  the 
80th  8ci)tember,  1842,  after  giving  credit  for 
8^  paid  on  account.  It  api>eared  that  the 
plaintiff  was  discharged  on  the  80th  July, 
1842,  for  misconduct,  which  the  jury  found 
to  bo  a  sufficient  cause  for  his  dismissal;  that 
be  worked  out  that  day,  and  that  on  the  next 
morning,  the  defendant  sent  for  him,  and  he 
remained  working  there  that  day  also,  and 
then  left  The  jury  found  that  the  value  of 
those  two  days^  work  was  40«.,  but  that  he 
was  entitled  to  a  montl^s  wages;  and  he 
accordingly  had  a  verdict  for  102.  0«.  Sd,^ 
allowing  for  the  82.  which  had  been  paid  in 
advance: — Held,  that  tho  plaintiff  was  not 
precluded  by  his  particulars  from  recovering 
this  sum.  JSeireum  v.  SCericker,  10  M.  &  W. 
558;  2  D.,  N.  8.  524;  12  L.  J.,  Ezch.  17. 

A  plaintiff  declared  on  a  conti^ct  with  the 
defendants  to  retain  him  in  their  service  for 
one  jear,  at  a  salary  of  2002.  per  annum, 
alleging  for  breach,  that  they  improperly  dis- 
missed him  before  the  end  of  the  year;  and 
in  a  second  count,  for  work  and  labor.  The 
particulars  were  as  follows: — **Thi8  action 
IS  brought  to  recover  one  year's  salary,  from, 
ftc.y  tOy  &c.,  at  the  rate  of  8002.  per  annum, 


or  damages  for  the  disnuasal  of  Ibt  pbaadi 
before  the  end  of  such  year:" — Held,  tl^en- 
dence  of  services  actually  rendered  wasadatt- 
sible  under  this  particular,  upon  faHnrets 
prove  the  special  controcL  MarrU  v.  Mnt- 
g<mery,  11  C.  B.  393;  2  L.,  U.  &  P.  423;  13 
Jur.  757;  20  L.  J..  C.  P.  221. 

A  plaintiff  sued  on  a  breach  of  wanantj  <9 
the  sale  of  wheat.  The  declaration  ^ated  s 
warranty  that  the  wheat  would  grow,  sbJ  \ 
breach  that  it  would  not,  an«l  that  the  plsisl- 
iff  was  deprived  of  great  gains.  The  dedaa- 
tihn  also  contained  counts  for  znoocy  had  vid 
received,  and  on  an  account  stated.  Tk 
particulars  were  for  the  price  of  the  wieie, 
but  were  expressly  limited  to  the  contsna 
counts: — Held,  that  this  did  not  prevent  tki 
plaintiff  from  giving  evidence  of  what  tk 
value  of  the  crops  might  have  been,  wit%  t 
view  to  his  damages  cm  the  first  count.  P^ 
V.  Patey^  8  C.  &  P.  769— Patteson. 

Under  counts  on  bills  of  tnrchanga  al 
promissory  notes.] — ^Whcre  a  particular  stita 
a  note  only,  which  cannot  be  received  k 
evidence  for  want  of  a  stamp,  the  party  adnli 
that  his  only  claim  is  on  the  note,  ami  fae 
cannot  give  evidence  of  the  conaideiBtiia. 
Wade  V.  Beadey^  4  £sp.  7— Kenjon. 

Under  a  particular,  stating  that  the  aciioa 
is  brought  to  recover  the  amount  of  a  note, 
interest  on  it  is  recoverable.  Blate  v.  Ism- 
renee,  4  Esp.  147 — ^EUen borough. 

A  declaration  on  a  note,  with  a  count  (a 
an  account  stated ;  the  particulars  spedfjtoe 
that  '*  the  action  is  brought  to  recover  5mI 
due  on  the  note  act  forth  in  the  first  coast, 
with  interest;  and  that  the  plaiotif.  f« 
recovery  thereof,  will  avail  himaelf  of  the 
whole  or  any  part  of  the  declaration :" — ^HeW, 
that  the  note,  being  invalid,  was  noty  by  ttdi 
particular,  made  admissible  evidence  of  tbe 
account  stated.  HetUey  y.  BaMridge^  %  Q. 
B.  810;  2  a.  A(D.483. 

Under  a  oount  on  an  aooount  alatsd.]— A 
first  count  was  on  an  undertaking  to  pay  «iel 
costs,  charges,  and  expenses  as  the  plaiotiff 
(an  attorney)  should  incur  in  an  action  to  te 
brought  by  him  against  G.  on  a  hill  of  ex- 
change, drawn  by  die  defendant  only,  wfaieh 
was  lying  due,  and  which  the  plaintiff  ^nA 
agreed  to  take  up  for  tho  honor  of  thed^ 
fend  ant.  In  a  second  count  the  plaintiff  de- 
clared as  indorsee  of  the  bill;  the  third  vtf 
for  money  paid,  and  the  fourth  on  an  acctiont 
stated.  On  the  first  count  tlie  defendant  ptid 
into  court  a  sum  covering  the  plaint iff*8  crets 
out  of  pocket.  On  the  second  count,  ^ 
ultimate  issue  was,  whether  a  bill  subse- 
quently given  by  tbe  defendant  to  the  pUiot- 
iff,  was  given  in  satisfaction  of  the  firsts  om 
a  collateral  security.  The  plaint ift  .Irst  pn 
a  particular  applicable  only  to  the  count  oa 
the  bill  of  exchange.  The  defendant  obtained 
an  order  for  particulars  '*  of  the  bill  of  coits; 
charges,  and  expenses  menticmcd  in  the  fint 
count  of  the  declaration,^  and  the  plaintiff 
thereupon  delivered  a  particular  ccmtaininj;i 
copy  of  his  whole  bill  of  ooabs  in  the  acboa 
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E^s^  Q.,  and  also  the  amount  of  the  bill 
bitterest.    At  the  trial,  the  judge  ruled 
-t;  "tilie  costs  out  of  pocket  only  could  be  re- 
r^d  on  the  first  count:— Held,  that  the 
[v't^l.c^ulars  were  sufficient  to  enable  the  plaint- 
recover  the  rest  of  the  bill  of  costs  under 
overcount  stated.     Fisher  v,  Waintoright,  1 
'     W.  480;  5  D.  P.  C.  102. 

e  defendant  j^^aYe  in  evidence,  for  the  pur- 
of  pniving  that  the  second  bill  was  given 
py  ^^vay  of  satisfaction,  an  unsigned  account 
\^t  t lie  plain tifTs  claims,  which   bad  been  de- 

e veered  by  him  to  the  defendant,  for  the  purpoete 
T  t^lieir  being  proved  under  G.*8  bankruptcy, 
piricl  one  item  of  which  was  the  amount  of  the 
"bill   of  costs: — Huld,  that  this  was  not  such 
^^l^cnco  of  an  account  stated  as  would  bUve 
enabled  the  plaintiff  to  recover  the  costs  on 
"^tie  account  stated,  if  his  particulars  had  been 
xnsufficient  for  that  purpose.     lb. 

Particulars  stated  that  the  plaintiff  sought 

^o  recover  50/.,  *ho  amount  of  tho  note  in  the 

first  count,  and  60/.^  the  amount  of  the  note  in 

^lie  second  count,  for  the  recovery  whereof  ho 

*^Kroukl  avail  himself  of  the  whole,  or  any  part, 

of  .the  declaration.    No  evidence  was  given  in 

r^espect  of  the  notes: — Held,  that,  under  these 

particulars,  an  admission  by  the  defendant 

that  he  owed  the  phuntiff  100/.,  could  not  bo 

given  in  evidence  in  support  of  the  account 

stated.    •BoberU  ▼.  Ehuxn-th,  2  D.,  N.  S.  450; 

10  M.  &  W.  653 ;  6  Jur.  456 ;  12  L.  J. ,  Ezch.  15. 

A  declaration  contained  a  count  on  a  deed 

whereon  the  sum  of  1,5002.  was  claimed  as 

due  for  principal  and  interest,  and  also  a 

count  on  an  account  stated.    The  particulars 

claimed  1,17UZ.  for  princip^  and  interest  due 

on  tiio  deed  set  forth  in  the  first  count.     The 

defendant    pleaded  non  est  factum  to  the 

first  count,  and  never  indebted  to  the  second. 

Before  the  trial  the  first  tsount  was  struck  out, 

but  the  pleadings  and  particulars  were  not 

altered: — Held,  that  the  plaintiff  might  prove 

a  written  admission  of  1,170/.  being  due  for 

principal  and  interest,  and  recover  that  sum 

on  the  account  stated.     8imman$  r.  Wood,  5 

Q.  B.  170;  D.  &  M.  855;  8  Jur.  855;  13  L. 

J.,  Q.  B.  49. 

A  declaration  contained  two  counts,  each 
on  a  bUl  of  exchange.  The  particulars  stated 
the  action  to  be  brought  to  recover  the 
amount  of  the  bill  mentioned  in  the  first 
count,  with  interest,  and  that  the  plaintiff 
would  rely  on  the  whole,  or  any  part  of  the 
declaration  for  the  recovery  thereof :— Held, 
sufficient  to  entitle  the  plaintiff  to  proceed  on 
the  second  count.  Hay  v.  Fisk&Ty  2  M.  &  W. 
722;  M.&H.  280. 

The  indorsement  on  a  writ  of  summons  was 
as  follows:  *'The  following  are  the  parti- 
culars of  the  plain  tiff  *8  claim:  500/.  for 
principal  money  due  upon  a  warrant  of  attor- 
ney, executed  by  the  defendant's  wife  (before 
her  marriage  with  him),  bearing  date  the  20th 
February,  1855.  Interest  thereon  at  the  rate 
of  6/.  percent,  per  annum,  from  the  20th  of 
February  to  the  day  of  obtaining  judgment 
in  this  cause.  The  plaintiff  will  also  seek  to 
recover  the  5002.  upon  an  account  stated 


betweeni  the  pUiutiff  and  the  defendant's  wife 
beforo  her  marringu."  Upon  an  or<icr  for  a 
further  or  better  account,  with  dates  and 
items  of  the  particulars  of  the  demand,  the 
followinjt  was  delivered:  **  1853,  February 
25th.  Amount  due  to  the  plaintiff  upon  an 
account  stated  on  this  date,  but  ween  the 
plaintiff  and  the  defendant's  \%ife,  before  her 
marriage,  500^. :  " — Held,  no  compliance  with 
the  order.  Bayntun  v.  SaichdL  17  C.  B. 
888. 

Stating  credits.]— Where  there  is  a  debtor 
and  creditor  iiccount,  the  particular  should 
specify  the  matters  for  which  credit  is  meant 
to  be  given.  Mitchell  v.  Wright,  1  Esp.  280 
— Ken  yon. 

And  stating  the  debtor  side  only  is  not 
sufficient.  Adlington  v.  Appleton,  2  Camp. 
410--E1  lenborough. 

The  rule  which  requires  the  sum  or  balance 
claimed  to  be  stated,  does  not  require  the 
plaintiff  to  state  the  items  in  reduction  of  his 
demand;  it  is  sufllcient  if  he  states  the  credit 
which  he  gives  generally,  so  as  to  show  the 
balance  he  claims.  SinHh  v.  Eldridge,  5  N. 
&  M.  408;  1  H.  &  W.  527;  4  A.  &  E.  64. 

A  plaintiff  is  not  bound  to  give  the  defend- 
ant a  statement  of  the  items  of  the  sums  for 
which  he  has  given  the  defendant  credit  in  his 
particulars.  Jfyatt  v.  Cfreen,  13  M.  A  W. 
877;  14  L.  J.,  Exch.  84. 

As  to  effect  of  giving  credit  in  particulars, 
this  title,  IV. ;  of  errors  and  variances, 
see  this  title,  IV. 


IV.  Opbbation  and  Effsct. 

In  aid  of  declaration.]— The  object  of  parr 
ticulars  is  to  inform  the  defendant  of  the 
nature  of  the  plaintiff's  claim,  and  to  limit 
the  proof  of  the  latter  to  the  amount  therein 
mentioned :  but  it  forms  no  part  of  the  record 
itself.  It  cannot,  therefore,  bo  used  in  aid  of 
the  declaration.  Dempster  v.  PumeU^  8  M.  ft 
G.  875;  4  Scott.  N.  U.  80;  1  D.,  N.  S.  168. 

By  way  of  osplaaation  or  of  admisaion.] — 
An  item  of  the  plaintiff's  demand  appear* 
ing  on  the  face  of  the  particulars  of  the  de- 
fend nnt's  set-off  given  under  a  judge's  order, 
is  not  such  an  admission  as  to  supersede  the 
necessity  of  proving  it.  MiUor  v.  Johnson^  % 
Esp.  602— Eyre. 

Particulars  cannot  be  resorted  to  for  the 
purpose  of  explaining  the  pleadings.  JTilMr 
V.  BaiUy,  6U.&yi.  882. 

Particulars  stated  a  claim  for  wages,  at  15i. 
per  week,  amounting  altogether  to  1482.,  and 
gave  credit  for  payments  on  account  to  the 
amount  of  702.  At  the  trial,  the  defendant 
put  the  partioHlars  in  evidence,  as  showing  a 
payment  of  70(. ;  and  the  jury  having  found 
that  the  plaintiff  was  only  entitled  to  wages 
at  the  rate  of  7jl  per  week  (which  destroyed 
the  balance  of  ISL^  claimed  by  the  plaintm), 
gave  a  rerdiet  for  the  defendant :— Held,  that 
the  parttcalars  were  properly  received,  as  an 
adnuasion  of  the  payment:  and  it  not  having 
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been  objected,  that  tbey  could  only  be  used 
in  ivd action  of  daouiges,  and  not  in  bar  of 
the  action,  that  the  verdict  ought  not  to  be 
diaturbod.  Katyony.  Wabe$,  2  H.  4k  W.  764; 
0  D.  P.  C.  105.  See NidM  t.  WUliami,  2M. 
A  W.  758. 

Although  a  plaintiff  cannot  give  evidence 
beyond  bis  f>articttlan,  be  may  take  advan- 
tage of  any  evidence  firoduoed  by  tbe  de- 
fendant to  inoieaee  hia  demand.  Hunt  v. 
Watkiru,  1  Camp.  08-~£llcnborough. 

When  a  pUintiff  reoovcra  a  greater  sum 
than  be  claims  by  bis  particulars,  and  upon 
discussion  tbe  court  sanctions  the  principle 
on  whicb  ho  recovers,  and  judgment  is  en- 
tered up  accordingly,  no  objection  having 
been  made  to  the  excess  above  the  particulars 
either  at  tbe  trial  or  on  the  argument,  the 
court  will  not  reduce  the  judgment  to  the 
sum  claimed  by  tbe  particulars,  mU  v.  PulUr, 
8  Taunt.  285;  Id  fiaat,  496,  n. 

In  an  undefended  action  upon  a  note  for 
payment  of  principal  and  interest  by  install- 
ments a  verdict  was  not  allowed  to  be  taken 
for  a  larger  amount  than  claimed  in  the  par- 
ticulars. Walker  v.  Wodtworih,  1  F.  &  F. 
897— Orompton. 

Particulars  applying  a  payment  to  and 
satisfying  tbe  claim  on  one  count: — ^Held, 
that  the  defendant  must  have  a  verdict  on 
that  count  Swiudel  v.  Jeffery^  2  F.  ft  F.  451 
— Blackburn. 

A  plaintiff  is  not  precluded  from  explaining 
admissions  in  his  particulars  of  payments 
made  to  him  by  the  defendant,  and  of  show- 
ing on  what  account  such  payments  were 
made.  Mercy  v.  QabcA  or  Galoty  6  D.  ft  L. 
650;  8  Exch.  851 ;  18  Jur.  412;  18  L.  J.,  Exch. 
847. 

Particulars  stated,  that  the  action  was 
brought  to  recover  '^easb  received  by  tbe 
defeuiinnt,  being  10<.  in  tbe  pound  on  a 
debt  of  52/.  5«.,  at  one  time  due  from  tbe 
nlaintiff  to  the  defendant,  and  which  had 
been  previously  paid  by  the  plaintiff  to  the 
defeuaantf — ^Held,  that  be  was  not  bound  by 
liis  particulars  to  prove  an  actual  cash  pay- 
ment of  52^  5«.  to  the  defendant,  and  tbat 
he  was  entitled  to  succeed,  on  proof  of  pay- 
ment of  89/.  10«.,  being  the  amount  of  the 
bill,  less  a  large  percentage  by  way  of  dis- 
count, which  the  defendant  had  agreed  to 
deduct.  QiMkill  v.  Sk«M,  14  Q.  B.  664;  14 
Jur.  697;  19  L.  J.,  Q.  B.  275. 

To  the  common  counts,  the  defendant 
pleaded  a  set-off,  and  delivered  particulars 
of  his  set-off  with  the  plea.  Ho  afterwards 
withdrew  his  plea,  nnd  pleaded  puis  darrein 
continuance,  that  there  had  been  a  contro- 
versy between  the  plaintiff  and  himself  about 
other  matters  in  addition  to  those  in  tbe 
cause,  that  a  balance  of  accounts  had  been 
struck  l>etwoen  the  parties,  that  the  plaintiff 
admitted  the  set-off  pleaded  to  t>e  due,  and 
that  it  was  agreed  that  the  balance  struck 
•bould  be  paid  by  installment;  and  tbat  tbe 
defendant  should  release  tbe  plaintiff  from 
all  liability  on  a  certain  contract,  and  that 
this  agreement  was  aooepted  by  tbe  plaintiff 
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in  aatiafaotioB  of  bis  action.     The 

repUed  that  he  had  been  induced  to 

into  tbis  agraenent  by   fraud:— Hield, 

the  particalars  of  aet-off  delivered 

original  plea  of  set-off,  and  in 

ticttlara  the  atatameat  of  acco 

from  tiie  statement  upon  wbicb  tbe 

ment  was  founded,  were  admissifale  it 

purpose  of  explalniag  tbe  plea. 

V.  JMkb^»Aa,  8  Excb.  684;  22  L.  J.,    fixi^ 

242. 

Partioalani  of  setoff  aie  merriy 
tory  of  the  pleaof  set-ciE,  and  tbe  plaintiff. 
putting  them  in  evidenee  t»  prove  bis  esse, 
gratis,  to  rebut  tbe  defense  of  the  Statut 
limkatioos,  -«doeB  not  tberel^  admit  ttie 
rectness  of  tlieir  contents.  Bur^tiU  v.  2 
iAard,  8  Exoh.  89;  18  L.  JF.,  Exch.  84. 

In  an  action  wliicb  contained  eevenl 
mands,  the  defendaat  pleaded,  except  as 
one,  a  set«ofl,  and  the  Btatate  of  linii 
The  frfaintifl,  in  order  to  take  the  csee  oaa 
the  statute,  put  in  evidence  tbe  portiealsis 
set-off,   oontaining  an  item,   ^^Paid  to 
plaintiff,  16^:'*^fleld,  that  the  psrtieiiteia 
were  no  evidence  in  support  of  tbe  pleaof  aei- 
oft    Ik 

ZUfoct  of  giving  oredit  in  partlcnlara.]— In 
any  case  in  which  the  plaintiff  (in  order  to 
avoid  the  expense  of  the  plea  of  payment  or 
set-off)  shall  have  c^iven  credit  in  the  paitieo- 
lars  of  his  demand  for  any  sum  or  sums  of 
money  therein  admitted  to  have  been  paid  to 
the  plaintiff,  or  which  the  plaintiff  admiti 
the  defendant  is  entitled  to  set-off.  It  shall  set 
be  necessary  for  tlie  defendant  to  piead  the 
payment  or  set-off  of  such  sum  or  sumaof 
money.  Reg.  Qen.  Q.  B..  GL  P.  and  Ezeh., 
T.  T.  16  Tict.  r.  18;  1  El.  &  BL,  App.  IxxxL 

But  this  rule  is  not  to  apply  to  cases  where 
the  plaintiff,  after  stating  the  amount  of  his 
demand,  states  that  he  seeks  to  recover  a  oer- 
Um  balance,  without  giving  credit  for  aay 
particular  sum  or  sums,  or  to  cases  of  set-off 
where  the  plaintiff  does  not  state  the  partica- 
lars of  such  set-off.    Ih. 

Giving  credit  to  the  opposite  party  in  a  par- 
ticular is  not  an  admission  that  the  money 
was  due.     MUler  v.  Johnma,  %  Esp.  60S. 

Ill  an  action  by  the  payee  against  the  maker 
of  a  note,  dated  the  28th  day  of  June,  1887, 
the  plaintiff,  in  his  particulars,  gave  credit 
for  |)ayment  of  three  years'  interest  on  ac- 
oount.  The  note  was  actually  made  in  1888: 
—Held,  that  the  interest  for  which  credit  wis 
given  was  to  be  computed  from  1837,  aad 
not  from  1839.  Ohedham  v.  Siurtevaaty  18 
M.  &  W.  515;  1  D.  &  L.  681 ;  18  L.  J.,  Exch. 
108. 

Where  a  plaintiff  gives  credit  in  his  par- 
ticulars for  a  stun  paid  by  the  defendant, 
such  payment  is  put  on  the  same  footing  as  if 
there  had  been  a  plea  of  payment;  but  it  can- 
not  be  taken  as  an  admission  aa  against  the 
defendant,  with  respect  to  any  of  tSa  itens  aa 
the  entire  account  GcmOey  v.  Honing^  18 
L.  J.,  O.  P.  88. 

Where  a  plaintiff  admits  a  payment  gen- 
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ally,— as  thus,  «*Cr.  by  bills,  1,600?."— this 
is  to  be  taken  as  a  payment  admitted  to  have 
been  made  to  the  plain tiflP  by  the  defendant. 
Smethurgt  v.  Taylor^  12  M,  &  W.  545;  14  L. 
J.,  Exch.  86. 

A  declaration  claimed  44Z.  8«.  The  par- 
ticulars, after  giving  credit,  stated  the  balance 
due  from  the  defendant  to  be  131.  4s.  The 
defendant  pleaded  payment  of  152.  in  satisfac- 
tion, and  obtained  a  verdict: — Held,  that  the 
plaintiff  was  not  entitled  to  judgment  non 
obstante  veredicto;  innsmuoh  as  credits  given 
in  the  particulars  need  not  be  pleaded,  a  less 
sum  than  the  debt  in  the  declaration  mjght, 
with  credits  so  given,  be  equal  to  such  debt. 
Turner  v.  CollinBj  2  L.,  M.  &  P.  90;  15  Jur. 
177;  20  L.  J.,  Q.  B.  259— B.  C— Erie. 

A  phiintiff,  in  h 'is  particulars,  made  charges 
subsequent  to  action  brought,  but  gave  credit 
also  to  the  defendant  for  payments  made  after 
the  commencement  of  the  action.  The  defend- 
ant not  having  objected  to  the  mode  in  which 
the  plaintiff  stated  his  claim  in  his  particu- 
lars, until  the  under-sheriff  was  summing  up: 
— Held,  no  misdirection  on  the  part  of  the 
under-sheriff^  that  the  jury  siiould  find  for 
the  balance  claimed  by  the  plaintiff.  Alex- 
ander  v.  Porter,  1  D.,  N.  8.  832;  6  Jur.  1124 
— B.  C— Coleridge, 

Where  a  pluintiff^s  attorney  accidentally 
gives  credit  in  his  particulars  for  a  sum  of 
money,  which  the  defendant  sets  up  as  a  cross 
demand,  the  court  will  allow  the  particulars 
to  be  amended  on  terms.  Preston  v.  White- 
heart,  5  D.  P.  C.  720;  W.,  W.  &  D.  363. 

Zlfi«ot  of  varianoM  and  •cron.] — A  plaintiff 
may  recover  a  demand  in  his  particular^  al- 
though he  may  have  omitted  to  include  such 
demand  iu  a  bill  previously  sent  to  the  de- 
fendant. 8/iort  V.  Edwards^  1  Esp.  874— 
Kenyun.  And  see  Blake  v.  Lawrence,  4  Esp. 
147. 

A  particular  is  not  t4>  be  construed  so  rigidly 
as  to  nonsuit  a  plaintiff  for  inaccuracies  which 
could  not  mislead.  Harriaon  v.  Wood,  8  Bing. 
871 ;  1  M.  &  Scott,  536. 

An  error  in  a  date,  or  other  inaocuracy, 
will  not  warrant  a  nonsuit,  unless  the  par- 
ticular 16  so  framed  as  to  be  reasonably  ctil- 
culated  to  mislead.     Ih, 

In  an  action  by  assignees  of  a  bankrupt, 
the  declamtion  stated  the  cause  of  action  to 
bo  money  had  and  received  to  the  use  of  the 
bankrupt;  the  particulars  described  it  as  had 
and  received  to  the  use  of  the  plaintifEs: — 
Hi>ld,  that  it  was  not  such  a  variance  as  would 
prevent  the  plaintiffs  from  recovering,  it  not 
ap|»euring  that  the  defendant  could  be  misled 
by  it.  Tucker  v.  Barrow,  M.  &  M.  137;  8  0. 
&  P.  85;  7  B.  &  C.  622;  1  M.  &  B.  518. 

In  ejectment,  to  recover  premises  for  non- 
payment of  rent,  a  variance  between  the 
amount  of  rent  stated  in  the  particulars,  and 
the  amount  proved  at  the  trial  to  be  duo,  is 
immaterial.  Tenny  d.  CHilbe  y.  Moody ^  10 
Moore,  252;  3  Bing.  3. 

In  an  action  for  not  accounting  for  goods, 
and  also  for  goods  sold  and  money  had,  a  bill 


of  particulars  stating  the  demand  to  be  for 
the  goods  (which  it  specifies),  and  for  money 
had  and  received,  is  sufficient.  Hunter  y. 
WeUh,  1  Stark.  224— Ellenburough. 

The  plaintiffs,  spirit  merchants,  inadver- 
tently delivei*ed  a  bill  of  particulars  for  goods 
sold  to  the  defendant  in  their  trade  of  brewers. 
A  verdict  having  been  given  for  the  plaintiffs 
on  proof  of  delivery  of  spirits,  the  defendant 
obtained  a  rule  nisi  for  a  nonsuit,  on  the 
ground  that  he  had  been  surprised  by  the 
variance  between  that  particular  and  the 
proof;  it  appearing,  however,  that  he  had 
been  neither  surprised  nor  misled,  the  court 
discharjred  the  rule.  Lambirth  v.  Boff,  8 
Bing.  411 ;  1  M.  &  Soott,  597. 

A  plaintiff,  in  his  declaration  and  particu- 
lars, claimed  damages  for  certain  articles  de- 
posited with  the  defen<lant,  which  had  not 
been  returned,  and  of  which  due  care  had  not 
been  taken.  Under  the  former  description, 
in  his  particulars,  he  set  out  certain  articles  of 
gloss,  which,  however,  turned  out  to  have 
been  destroyed : — Held,  that,  under  such  par- 
ticulars, he  was  not  entitled  to  recover  dam- 
ages in  respect  of  those  articles.  Mou  v. 
SmitK  8  D.  P.  C.  537— C.  P. 

A  plaintiff's  particulars  were  for  goods  sold 
on  the  0th  January ;  the  evidence  given  at  the 
trial  was  of  goods  sold  on  the  28th  May.  A 
verdict  having  been  found  for  the  plaintiff, 
the  court  refused  to  set  it  aside,  all  other  ac- 
counts between  the  parties  having  been  set- 
tled. Flemming  v.  Crisp,  5  D.  P.  C.  454;  M. 
&  H.  28. 

In  his  particulars  of  set- off  a  defendant 
claimed,  ''Cosh,  being  the  amount  of  the 
plain  tiff  ^s  dislionored  aooeptanco  and  charges, 
212. 6«.,'*  dated  August,  1840.  He  gave  evidence 
of  a  bill  of  exchange  for  192.,  on  which  an 
action  had  been  commenced,  dated  Juno  28d, 
1840,  and  payable  two  months  after  date, 
indorsed  to  him  by  the  plaintiff:— deld,  that 
there  was  no  variance  i>y  which  the  plaintiff 
could  have  been  misled.  Parson*  v.  Wilson, 
4  Scott,  N.  R.  1;  1 D.,  N.  S.  181;  5  Jur.  991. 

A  defendant  cannot  make  at  the  trial  of  the 
cause  any  objection  to  the  particulars  wMch, 
if  made  earlier,  the  plaintiff  or  the  court 
might  have  rectified.  Loteloeh  v.  Cheoeley^ 
Holt,  552— Gibbs. 

As   to    amendment    of    particulars, — lee 
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{Parties. 


L   To  CONTSACTS. 

1.  Gemrally.     See    ComnuoT    or 

AOIIBKXBNT. 

2.  Particular    ConiracU   or    Initru- 

fiunU,      See     Thib     Skvkbal 
Titles. 
II.  To  Actions. 

1.  Qenendly.       See     ACTIOH     abd 

Suit. 

2.  Partieuhtr  Aetiont  or  Proceeding*, 

Sec  Tmfi  Sbveual  Titles. 
8.  Abatement   of   Aetione    for  Non- 
joinder,  or  upon  Death  or  Mar- 
riage  of  Partiee,     See  Abatb- 

MEKT. 

4.  Adding  or  Amending ,  SeeAMBHD- 

MBNT. 

5.  Effect  of  Ahtenee^  DieahUUy^  dte. 

Sec   Limitation   of   Actions 
AND  Suns;  New  Trial. 

6.  Ae  Witnetieee.     See  Evidence. 
UL  Rights    and    Hembdies    Pbcdliab  to 

Particular  Classes  of  Persons  or 
Personal  Relations.  See  The  Set- 
BRAL  Titles. 


Partition. 

See  EsTATS. 


)partner9l)ip. 


I.  Nature  of  the  Relation,  9610. 
IL  What     Constitutes  ;     Partnership 
Agreements  and  Articles,  90^. 
1.    Who  are  Partnere,  Generally ,  and 
a$  between  the  Partiee  themeehee, 
9620. 

(a)  Agreements    to    become 

Partners;  Portnerstiip 
Deeds  and  Articles, 
and  their  Ellcct,  in 
Genera),  0G20. 

(b)  Joint     Adventures    and 

Speculations;   Partici- 
pation  in  Profits  and 
Losses,  9625. 
t.   Who   are  Partners,   in  Beepeet  of 
Liability  to  Third  Persons,  9684. 

(a)  Joint   Interest;    Partici- 

pation in  Profits  and 
Losses,  9684. 

(b)  Holding  out  or  Acting  as 

Partner,  9640. 

8.  Under  The  Partnerihip  Law 
Amendment  Act,  1865  (BovilPs 
Act),  9642. 

4.  Joint  Stock  Companies,  See  Pub- 
lic Company. 

8.  Mining  Adventures,  See  Mines 
▲nd  Minbrai.8. 


nL  Powbrs,  Duties  and  Llabilrob  m 
Partnbks,  9646. 

1.  Asto  Each  Othtr^  9646. 

{a)  Partnership       Propeitj, 
Dealing  and   Pn^ 
9646. 
(6)  Actions    betureeii    Fut- 

ners,  9050. 
(f)  Cliangr;  or  Disisolutaa  fl( 
Firm.  Sec  Tuts  Tmi» 
v.,  1;  VL 
(d)  Shareholders     in     Jeitf 
St(ick  Coaipanie&  See 
Public  Comfant. 
%.  Ajsto  Third  Person^  9656. 
(a)  In  General,  9636. 
(^)  Contracts,      CoDTejuoa 
an  d     Dca  li  ngs     vici 
'  Partnership    P^ipertj 
or  Business,  Genetifli^ 
9661. 
(£)  Bills    of  Exchange  lad 
Promissory         Nau^ 
9668. 
(d)  Actions    hy    or    ^^sasA 
Third  Persons.      Set 
This  Titi.k,  IV. 
(tf)  Acknowledgment  c»f  lis- 
bility  or  New  Promm 
byPartnerSw  SeeLoi- 
TATION    OF     Acnon 
AND  Sum. 
(/)  Bankruptcy  of  Partieis. 
See  This  Tttlb.  V.,  2; 
and  Insolvency  ad 
Bankruptct. 
{g)  Change  or  Disaolutioa  of 
Firm.  See  This  Tmi, 
v.,  2;  VL 
Q)  Sliareholders      in    ioiot 
Stock  Compf.niea.  See 
Public  Coxf  ant. 
(»)  Joint   Stock  Bauk«  sad 
Bankers,     bee  Base- 
BR  AND  Banking  Com- 
fant. 
rV.  Actions   bt   oe   against   FabtsebIi 
9676. 

1.    When  Joint  or  Separate  j  Portia; 
and     Proeeedinge,      OeneraSf, 
9676. 
8.  EMenee;  Effect  of  Admimml^ 

PaHners,  9685. 
8.  Meneteal    by    Aeknowledgmait  (f 
Partners.     Sec  Limitatioh  of 
Actions  and  Suits. 
4.  Eaaeaution     againU      Parimerdt^ 
Property,    See  Execution. 
V.  Chanobs    of     Firms;     RETfRBMsH^ 
Bankbuftct  or  Death  of  Partnsbi^ 
9689. 

1.  Effect^   as  between  Partnm^  tisi^ 

Assignees,  Eep^escntati9es  sd 
Surtivors,  9689. 

2.  Liahilities  of  Uetiring  Partnen; 

of  Solvent  Partners  if  Buskr 
rupts ;  and  of  Survitors  tr 
Hepresentatives  of  Deceased  l\Bif 
ners,  9698. 
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I>is8or.nTT0!r  on  Expiration,  9706. 

1.  When  and  how  Partnership  may  he 

Dissohed  or  Determined^  9706. 
(a)  By  Limitation  or  Notice, 

9706. 
Q>)  By  Suit  in  Equity,  9708. 

2.  Operation  and  Effect,  9710. 

(a)  As  between  the  Parties, 

9710. 
(&)  As  to  Creditors  and  other 
Third  Parties,  9715. 
S.   Arhitratvm  between  Partners  upon 
Diesolution.     See  Arbitration 
AND  Award. 
Q.  Procbbdinqs    upon    Bankruptcy    of 
Partnerships.    See  Insolvency  and 
Bakkruftcy. 

I.    NAtURIB  OF  tHE  RELATION. 

Prinoiple  of  agency  between  partners.] — 
["he  law  as  to  partnership'  is  a  branch  of  the 
aw  of  principal  and  a^^cnt.  A  partner  em- 
»racea  both  characters;  and  where  a  man 
irdcrs  another  to  caiTy  on  trade,  whether  in 
lis  own  name  or  not,  to  buy  and  sell,  and  to 
pay  over  all  the  profits  to  him,  he  is  the 
|[>rincipal,  and  the  person  so  employed  is  the 
agent  ;  and  the  principal  is  liable  for  the 
agent's  contracts.  Wheatcroft  v.  Hickmian^  9 
C.  B.,  N.  S.  47;  8  H.  L.  Cas.  268;  7  Jur,  N. 
8.  105;  30  L.  J.,  C.  P.  125;  8  \V.  R.  754. 

A    right  to   participate  in  profits  aEords 

cogent,  often  conclusive,  evidence  that  the 

trade  in  which  the  profits  have  been  made  was 

carried  on  in  part  for  or  on  belmlf  of  the  per- 

iK>n  setting  up  such  a  claim;    but  the   real 

ground  of  the  liability  is  that  the  trade  has 

been    carried  on  by    persons  acting  on   his 

behalf.    The  liability  of  one  partner  for  the 

acts  of  his  copartner  is  in  truth  the  liability 

of  the  principal  for  the  acts  of  his  agent. 

Per  Lord  Cranworth.     lb. 

The  law  of  partnership  is  a  brnnch  of  the 

law  of  agency,  and  the  test  of  partnership  is 

nut  simply  whether  the  alleged  partner  was  to 

receire  a  share  of  profits,   but  whether  he 

constituted  his  alleged  copartners  his  agents 

for  carrying  on  business.      The  receipt   of 

profits  is  only  important  as  a  consequence  of 

6uch  agency,  and  a  ground  for  inferring  it  in 

certain  coses.     Bnglieh  and  Irish  Church  and 

Uniterrity  Asntrance  Society^  In  re,  1  Hem.  «ft 

M.  »5;  11  W.  R.  681;  8  L.  T.,  N.  8.  724. 

The  test  whether  a  person  who  is  not  an 
ostensible  partner  in  a  trade,  is  nevertheless, 
In  contemplatioti  of  law,  a  partner,  is,  not 
whether  he  is  entitled  to  participate  in  the 
profits,  although  tliis  affords  cogent,  often 
conclbsivd,  evidence  of  it,  but  whether  the 
trade  bos  been  carried  on  by  persons  acting 
on  his  behalf.  Kiishaw  v.  JukeSf  8  B.  A  S. 
M7;  82  L.  J.,  Q.  B.  217;  9  Jur.,  N.  B.  1281. 
Wbpn  a  person  is  sought  to  be  made  liable 
no  the  ground  of  his  being  a  partner,  the  true 
test  is,  whether  or  not  he  has  constituted  the 
other  alleged  partner  his  agent  in  respect  of 
the  partnership  business.  Bui  ten  v.  Sharp,  1 
II.  ^R.  117;  1  L.  li.y  0.  P.  86;  12  Jur.^  N. 
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S.  247;  35  L.  J.,  C.  P.  105;  14  W.  R.  838;  14 
L.  T.,  N.  8.  72— Exch.  Cham. 

A  |>ariicipation  in  the  profits,  though 
cogent,  is  not  conclusive  evidence  of  a  part- 
nership.    I  b. 

As  to  power  of  partners  to  bind  each  other, 
in  general, — see  this  title,  II.,  2;  III.,  2;  after 
change  in  or  dissolution  of  partnership,— see 
this  title,  v.,  2;  VI.,  2,  A. 


II.    What     Const  rTtrres;    Pahtnebship 
Agrebicei^ts  and  Articlbb. 

1.    Who  are  Partners^  generally,    and  as  6d- 
tween  tlie  Parties  t/iemielves, 

(a)  Agreements  to  become  Partners ;  Partner- 
ship Deeds  and  Articles,  and  their 
Effect,  in  Qeneral. 

Terms  and  conditions;  when  partnership 
commences.] — Where  no  time  is  fixed  for  the 
commencement  of  a  partnersUip  in  an  agree- 
ment between  the  parties,  it  mnst  be  taken 
to  have  commenced  on  the  date  of  the  a^^ree- 
ment.  Williams  v.  Jones,  5  B.  &  O.  108;  7 
D.  &  R.  549. 

A.  and  B.  agreed  to  become  partners  from 
a  subsequent  day,* upon  certain  terms,  which 
were  to  be  embodied  in  a  deed,  to  be  executed 
on  such  subsequent  day.  The  deed  was  exe- 
cuted on  a  day  later  than  that  appointed : — 
Held,  that  B.  was  bound  by  the  contract  of 
A.,  entered  into  in  the'  name  of  the  firm,  be- 
tween the  day  appointed  for  the  execution  of 
the  deed  and  that  on  which  it  was  actually 
executed.  Battley  v.  Bailey  or  Lewis^  1  Scott, 
N.  R.  143;  1  M.  &  a.  155;  4  Jur.  5:J7. 

In  May,  1839,  A.,  a  creditor  of  the  firm  of 
B.  and  8.,  proposed  to  become  a  partner  with 
them,  the  terms  of  the  intended  partnership 
being,  that  A.  should  bring  in  1,000/.  in 
money  and  1,000/.  in  goods,  and  should  be 
entitled  to  one-third  of  the  profits,  and  be  a 
dormant  partner :  the  nnme  of  the  firm  was 
to  be  changed  to  B.,  S.  <&  Co.,  and  the  part- 
nership was  to  date  from  the  1st  April,  1839, 
but  A.  reserved  to  himself  the  option  of  de- 
termining, at  any  period  withiu  twelve 
months  from  that  day,  whether  ho  would  be- 
come a  partner.  The  name  of  the  firm  was 
altered  accordingly,  and  a  new  banking  ac- 
count was  opened  in  the  name  of  B.,  S.  & 
Co.;  and  A.  advanced  the  2,000/.  to  the  firm; 
but  within  the  twelve  months  he  declared  his 
dcterminatlou  not  to  enter  into  the  partner- 
ship:— Held,  that  A.  was  not  Hablc  for  goods 
supplied  to  the  firm  after  May,  1839,  for  that 
he  never  Ix^camc  a  complete  partner.  Oabriel 
V.  JtviU,  9  M.  &  W.  297;  Cur.  &  M.  358.  a 
P.,  Turguand,  Mat  parte^  2  Mont.,  D.  A  D. 
B39. 

As  to  agreements  to  continue  or  renew 
partnerships  after  dissolution,— >see  this  title, 
v.,  1;  VI.,  2,  a;  for  continuance  by  repre- 
sentatives after  dcatti  of  partner, — see  this 
title,  v.,  1.  . 
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Power  to  nominato  partner.] — A.  covenant 
by  A.  to  admit  a  nominee  of  B.  as  a  partner 
with  him,  will  not  of  itself  crentc  a  partner- 
ship between  them.  Davies,  Ex  parte,  4  De 
G.,  J.  &  8.  523;  0  Jur.,  N.  8.  859:  33  L.  J., 
B:iuk.  08;  8  L.  T.,  N.  8.  745— C. 

An  aprreement  was  entered  into  between 
A.  and  B.,  whereby  in  effect  A.  was  to  carry 
on  a  certain  busint'ss  in  the  name  of  Al.  f&  Co., 
for  the  benefit  of  himself  and  any  person 
whom  B.  might  at  any  time  within  eight 
years  nominate;  B.  was  to  make  certain  ad- 
vances to  A.  for  the  purpose  of  the  business, 
and  become  surety  for  him  to  a  certain  com- 
pany; A.  was  to  give  B.  promissory  notes  for 
iiis  advances  and  any  sums  he  might  pay  as 
surety,  and  to  carry  on  the  business  in  part- 
nership with  B/s  nominee  for  twenty-one 
years  on  certain  specified  terms:  the  profits 
of  the  business  were  to  be  for  the  first  eight 
years  applied  in  paying  A.  100/.  a  year,  and 
then  in  paying  B.  his  advances  with  interest; 
and  the  residue  w;is  to  be  divided  between 
A.  and  B.'s  nominee  in  certain  specified  pro- 
portions, and  losses  were  to  be  borne  in  the 
same  proportions.  The  ogreoment  gave  B.  a 
right  to  see  the  accounts  relating  to  the  busi- 
ness!, and  contained  other  special  clauses 
under  which  B.  might  at  any  time  within  the 
eight  years  have  nominated' himself  a  partner. 
Before  the  eight  years  had  elapsed,  and  be- 
fore any  nomination  had  been  made  by  B., 

A.  became  bankrupt,  being  indebted  to  B. 
for  advances.  Thcra  being  no  person  who 
claimed  to  be  a  joint  creditor  of  A.  and  B. : 
— Held,  that  B.'s  executor  was  entitled  to 
prove  against  A.'s  estate  for  the  advances, 
the  agreement  not  having  constituted  A.  and 

B.  jmrtncrs  as  between  themselves.     lb. 

A  i)artner  destined  his  two  sons  to  be  taken 
into  the  partnership  business,  but  one  of 
them  only  availed  himself  of  the  intention, 
and  entered  into  the  partnership.  There  was 
an  understanding  that  on  the  death  of  a 
partner  the  interest  should  be  continc<l  in  his 
family.  The  son  who  had  entered  the  con- 
cern having  died  leaving  several  sons,  and 
leaving  his  brother  executor  and  trustee  under 
his  will,  the  brother  nominated  his  own  son 
to  the  busmess  to  the  exclusion  of  his 
nephews.  On  a  bill  by  the  widow  of  the 
deceased  partner,  praying  that  the  brother 
might  l)c  ordered  to  account  for  the  benefit 
accrued  to  his  son,  which  ought  to  have  been 
enjoyed  by  the  son  of  the  deceased  partner: 
— ileld,  that  the  widow  not  having  claimed 
the  benefit  of  the  nomination,  and  having  ac- 
quiesced in  the  appointment  made,  could 
have  no  claim  in  equity.  Vansitttirt  v.  Os- 
borne, 20  W.  R.  195— U. 

Illogality.] — When  parties  enter  into  a  con- 
tract of  partnerehip  in  violation  of  the  law  it 
is  void,  and  will  confer  no  right  on  either 
•party  as  against  the  other.  Armstrong  v. 
Lewis,  2  C.  &  M.  274;  4  M.  &  Scott,  1  -Exch. 
Cham. 

8.,  an  attorney,  entered  into  articles  of 
partnership  with  the  defendant,   by  which, 


after  recitini;  that  S.  held  manjr  a&ta, 
clerkships  and  stewanlships  of  manors,  it  mm 
agreed  that  the  defendant  should  enter  iaio 
partnership  with  S.  in  tlie  business  of  an  at- 
torney, and  that  the  emoluments  froiB  the 
offices,  clerkships  and  stcrwardships  heid  br 

8.  should  (>e  considered  partnership  propertj, 
and  be  distributable  accord ingly;   and  if  S. 
should  die  during  the  partoershlp,   the  ^ 
fendant  should  be  interested  in  one  motetref 
the  partnership  business,  and  his  execos^sa 
should  be  entitled  to  the  profits  of  the  re- 
maining moiety.     At  the  time  of  the  free- 
men t  S.  was  clerk  of  the  peace  for  a  libatj, 
clerk  to  the  magistrates,  clerk  to  the  cofflifi» 
sioncrs  of  land  and  assessed  taxes,  clerk  to 
the  commissioners  of  sewers,  clerk    to  tk 
deputy- lieutenants,  steward  of  certain  maz«a 
and  coroner  for  the  liberty: — Held,  that  the 
articles -of  partnership  were    not    void,  » 
being  in  contravention  of  the  Sale  of  O&a 
Acts,  5  &  G  Edw;  6,  c.  16,  and  49  6ea  3,  c 
126.     Steny  v.  Clifton,  9  C.  B.  110;   14  Jjz. 
812;  19  L.  J.,  C.  P.  237. 

Two  persons  entered  into  an  a^rreement  t» 
be  partners  in  the  business  of  pawnbrofccTS, 
to  be  carried  on  under  the  firm  of  one  of  theia; 
and,  in  pursuance  of  the  articles  of  agreemest, 
that  one^s  name  alone  was  painted  over  tbe 
door  of  the  premises;  the  license  al»>  wu 
taken  out,  and  the  tickets  to  the  cttstamffB 
were  issued  in  his  sole  name;  while  tlie  other 
partner  (carrying  on  another  bnsineas} 
attended  occasionally  to  inspect  the  books  of 
the  firm,  and  drew  u  percentage  on-  his  slsre 
of  the  capital  out  of  the  profits: — Heid,  tliat 
the  agreement  constituted  a  secret  partDcr- 
ship,  and  was  therefore  illegal  and  void,  as 
being  in  contravention  of  the  policy  of  S9d» 
40  Geo.  3,  c.  99.  Gordon  v.  nowdea.  13  C 
&  F.  237. 

A  partnership  of  twenty  persons  for  cany- 
ing  on  the  business  of  farming,  is  within  the 
Companies  Act  of  1802  (25  &  26  Vict,  c.a, 

9.  4),  and  if  not  registered  under  that  act,  is 
illegal.  Harris,  app.,  Amery,  resp.,  1  L.  R, 
C.  P.  148;  12  Jur.,  N.  S.  105 ;  35  L.  J.,  C.  P.ML 

Contracts  restraining  partners  from  carry- 
ing on  the  same  tnide  for  their  private 
benefit  are  legal.  Morris  v.  CW/nan,  18  Ves.  438L 

Eflfect  of  fraud  and  misrepreseDtation.]— If 
a  person  is  induced  by  false  representations  as 
to  the  nature  and  profits  of  a  business  to  enter 
into  and  continue  in  partnership  with  another, 
and  to  give  him  money  as  part  of  the  capital 
of  the  ctjncem  (the  whole  scheme  not  bein^a 
mere  sham),  the  latter  cannot  be  indicted  for 
having  obtained  the  money  by  false  pretenses. 
Reg.  V.  Watson,  Dears.  &  B.  C.  C.  348;  4  Jar., 
N.  8.  14;  27  L.  J.,  M.  C.  18. 

It  is  no  answer  to  an  action  for  breach  of 
an  agreement  to  enter  into  partnership  with 
the  plaintiff  that,  after  the  agreement,  and 
before  breach,  the  defendant  discovered  that 
the  plaintiff  had,  before  the  agreement,  acted 
with  fraud  and  dishonesty  towards  a  former 
partner  of  the  plaintiff  in  the  conduct  of  the 
partnership  business,  which  had  been  earned 
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l>y  the  plaintiff  and  such  partner,  and  that 
i^ic^h  fraudulent  and  dishonest  acts  were  un- 
crsown  to  the  defendant  nt  the  time  of  his  en- 
terin<:^  into  the  agreement.  Andrews  v.  Gars- 
tSi%,  7  Jur.,  N.  S.  1134;  31  L.  J.,  C.  P.  15; 
IOC.  B.,  N.  S.  444;  9  W.  R.  782;  4  L.  T., 
ISI .    S,  580. 

Misrepresentation'  of  material  facts  is  a 
ground  for  setting  aside  a  partnership  con- 
'fcrf&ct.  liawlinga  v.  Wickham^  1  Giff.  355; 
afiirmcd  on  nppcal,  3  De  G.  &  J.  804;  5  Jur., 
1^4",  S.  278r  28  L,  J.,  Chanc.  188. 

B.  and  W.,  who  were  partners  in  w   bank, 
fij^reed  to  take  U.  into  partnership  with  them. 
"W".,  who  took  no  actual  part  in  the  business, 
and  was  known  to  R.  not  to  do  so,  joined  with 
B.  in  producing  to  R.  during  the  negotiation, 
(xs  a  true  account  of  the  affairs  of  the  bank,  a 
|>apcr  stating  the  amount  in  which  it  was  in- 
•  lebted  to  customer  to  be  11,000^.,  tlie  amount 
lL>eiiig  iu  fact,  20,000/.     R.  entered   into  the 
partnership   without  examining  the  books, 
and  continued  in  it  for  four  years,  taking  no 
part  in  the  business,  and  never  examniing  the 
books.     At  the  end  of  that  time   the   bank 
turned  out  to  be  insolvent.     11.  then  filed  a 
bill  against  B.  and   the  executors  of  AY.,  ask- 
in.sf  to  have  the  agreement  for  partnership  re- 
scinded, and  to  have  an  indemnity  agtiinstthe 
debts  of  the  concern: — Held,  that  the  delivery 
of    the  paper  to  R.  as  a  true  account  of   the 
state  of  the  bank   was  such  a  misrepresenta- 
tion as  entitled  R.  to  have   the  contract  re- 
scinded,    lb. 

Held,  that  the  case  as  regarded  W.  was  not 
varied  by  the  facts  that  W.  took  no  part  in 
the  affairs  of  tiie  bank,  and  was  known  by  R. 
not  to  (io  so,  and  did  not  know  the  repre- 
sentation to  be  untrue.     lb, 

A.  and  B.,  in   1850,  entered  into  partner- 
sliip  as  surgeons,  B.  paying  A.  75/.  premium, 
upon  the  representation  that  A.'s  profits  were 
700^    ]x;r    annum.     Disputes    subsequently 
arose,   and   it   was  alleged   by  B.    that  the 
profits    of    A.    w(>re   not  half    tho    amount 
represented,   an    allegation  which  was    sup- 
ported by  A.'s  income  tax  returned  and  other 
evidence.    There  was  no  evidence  of  the  actual 
receipts  of  A.    Romilly,    M.    R.,  decreed   a 
dissolution  of  the  partnership,  and  a  return 
of  one-half  the  premium;  and  this  decision 
was  affirmed  on  appeal,  on  the  ground  of  the 
misrepresentation  as  to  the  amount  of  A.*s 
profits  previously  to  tlie  partnership.     Jauncey 
v.  Knowles^  29  L.  J.,  Chanc.  95. 

A  person  agreed  to  purchase  a  share  in  a 
partnership  business,  on  the  footing  of  a 
balance  sheet  prepared  by  an  accounttint  em- 
ployed by  tho  vendor,  which  all  parties 
believed  (with  the  exception  of  slight  errors) 
to  be,  and  was  treated  as,  generally  correct. 
It  turned  out  to  be  grossly  inaccurate  in 
regard  to  the  existing  liability.  The  court 
set  aside  the  contract.  Gltarlesworth  v. 
Jennings^  34  Beav.  06. 

Actions  for  breach.] — An  action  cannot  be 
maintained  for  the  breach  of  an  agreement  for 
not  entering  into  partuerahip  with  the  plaint- 


iff, without  proof  of  the  terms  on  which  the 
parties  a;jrce(l  to  become  partnere.  Figea  v. 
CuUer,  3  Stark.  139— Abbott. 

An  action  will  lie  for  the  breach  of  an 
agreement  entered  into  by  one  of  several 
partners  to  admit  a  stranger  into  the  firm;  for 
he  is  bound  to  procure  the  assent  of  his  co- 
liartners.  M'Nelll  v.  Bead,  2  M.  <&  Scott,  89; 
9  Bing.  68. 

In  snch  an  action  it  is  a  sufficient  consider- 
ation for  the  defendant's  promise,  that  the 
plaintiff  is  willing  to  become  a  partner.      lb. 

It  was  averred  and  provetl.  by  way  of 
special  damage,  that  the  ])laintilT  had  re- 
linquished a  valuable  appointment,  in  order  to 
be  ready  to  avail  himself  of  the  contract: — 
Held,  that  the  jury  was  properly  directed, 
that  they  might,  in  estimating  the  damages, 
take  into  their  consideration  what  he  had  lost 
by  such  relinquishment.     Ih. 

By  articles  for  a  copartnersliip,  the  plaintiff 
agreed  to  take  the  defendant  as  a  partner, 
and  give  him  half  the  interest  in  the  lease  of 
a  house,  to  commence  from  and  after  the 
29th  September:  and  the  defendant  cove- 
nanted to  pay  300/.  on  or  before  that  d«y,  as 
a  premium  to  be  admitted  a  partner: — Held, 
that  on  non-]myment  of  the  money  at  the  day 
the  plaintiff  might  sue,  averring  his  readiness 
to  have  taken  the  defendant  as  a  partner, 
without  executing  or  tendering  articles  of  cp- 
partnership,  or  a  conveyance  of  the  lease. 
Walker  v.  Ilarru^  1  Anst.  245. 

A  declaration  alleged  that,  in  consideration 
that  the  phiintitT  and  D.  would  sell  and  assign 
to  the  defendant  a  copartnership  business, 
the  defendant  promised  the  pliintiff  to  pay 
him  all  the  money  that  he  had  advanced  in 
respect  of  the  copartnership,  and  also  prom- 
ised the  plaintiff  and  D.  that  he  would  dis- 
charge all  the  debta  due  from  them  as  such 
copartners,  and  all  liabilities  t»»  which  they 
were  subject  as  such.  The  declaration  .after 
averring  performance  by  the  plaintiff  and  D., 
averred  that  the  plaintiff  had,  at  the  time  of 
making  the  promise,  advanced  a  certain  sum 
in  respect  of  the  copartnership,  and  for  which 
the  copartnership  was,  at  the  time  of  the 
promise,  accountable  to  him,  and  laid  as  a 
breach  the  non-payment  by  the  defendant  to 
the  plaintiff  of  that  sum: — Held,  good,  on 
motion  in  arrest  of  judgment.  Jones  v. 
Robinson,  1  Exch.  454;  11  Jur.  933;  17  L.  J., 
Exch.  36. 

By  articles  of  partnership  it  was  agreed 
that,  except  as  thereinafter  provided,  none  of 
the  partners  should  hire  any  clerk  or  servant 
in  the  business,  but  T.,  one  of  the  partners, 
might  introduce  two  of  his  sons  as  pupils  or 
clerks,  at  a  salary,  such  sons  to  have  an 
option  of  becoming  partners.  T.  introduced 
two  sons,  the  second  of  whom  died  without 
becoming  a  partner: — Held,  that  T.  could  not 
introduce  or  employ  a  third  son  as  pupil  or 
clerk.  Watney  v.  Tristj  45  L.  J.,  Chanc. 
Div.  412^V.  C.  H, 

Held,  also,  that  an  action  to  restrain  the 
breach  of  a  partnership  covenant  would  lie, 
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thnuah  the  pliiintlff  did  not  pray  for  a  dis- 
solutiou.     lb, 

ZSnforcing  specific  performance.] — A  bill 
does  uot  lie  for  8|K'cilic  |H'rforraance  of  n 
partm>ishi|)  agrcciiK'nt,  where  the  Boie  rcli<*f 
soui^lit  istiu*  jKiymint  of  u  sum  of  uioncy,  for 
wlticii  there  is  a  remedy  by  action.  Hngnell 
T.  hdiTunU,  10  Ir.  H.,  Eq.  215— V.  C. 

Recovering  back  consideration  of  agree- 
ment.]— A  plaint  iff  ajjret  d  to  enter  into  part- 
ners! lip  with  W.,  who  owed  money  to  the 
defeiiilant.  The  plaintiff,  with  the  sanction 
and  authority  of  \V.,  wrote  to  the  defemlant, 
inctosinp:  the  halves  of  two  bank  notes,  and 
askin«^  for  a  staiemcnt  of  tiie  full  amount  due 
from  VV.  The  defendant  wrote,  acknowledg- 
ing the  receipt  of  the  half  notes,  and  stating 
that  on  receipt  of  the  second  halves  he  would 
send  a  stamped  acknowledgment.  The  agree- 
ment for  the  paruiership  Ln^tween  the  plaint- 
iff and  W.  went  offhand  the  plaintiff  required 
the  defendant  to  return  the  half  notes;  on  his 
refusal  to  do  so,  he  brou<;ht  an  action  for 
their  recovery :— Held,  that  he  wjis  entitled 
to  recover.  Smith  v.  Mundy,  C  Jur.,  N.  S. 
977;  29  L.  J.,  Q.  B.  172;  3  El.  &  El.  22;  8 
W.  U.  561;  2L.  T.,  N.  S.  373. 

As  to  construction  of  partnership  agree- 
ments and  articles  in  rcs|K'ct  of  relative  rights, 
powers  and  duties  of  partners, — see  this  title, 

m.,  1. 

(&)  Joint  Adventures  and  Speculi^ions;  Par- 
ticipation in  Profits  and  Losses. 

^oint  intereat  in  adventure  or  midertaking, 
In  general.] — Two  persons  contracted  to 
assist  another,  in  running  a  stage  coach,  with 
their  respective  horses,  but  to  give  in  their 
accounts  se[)arutelv:— Held,  separate  con- 
tracts.    Smith  V.  I'aylor,  2  Chit.  142. 

The  plaintiff  and  defendant  ran  a  stage- 
coach from  Bath  to  London,  the  former  pro- 
viding horses  for  one  part  of  the  road,  and 
the  latter  for  another,  and  the  profits  of  each 
barty  were  calculated  according  to  the  num 
ber  of  miles  his  horses  went;  and  the  plaintiff 
received  the  fares  of  the  passengers,  and  gave 
a  weekly  account  thereof  to  the  defendant: — 
Held,  that  they  were  partners.  Fremont  v. 
Couplatid,  0  Moore,  310;  2  Bing.  170;  1  C.  & 
P.  275. 

Under  an  agreement  between  the  plaintiff 
and  the  defendants,  that  D.  should  be  cm- 
ployed  by  the  **8aid  |wrties  hereto"  for  a 
certain  time,  and  the  plaintiff  should  be  em- 
ployed for  a  certain  time  also;  and  **  that  the 
said  parties  hereto"  should  be  allowed  to 
have  the  use  of  certain  pro|)erty  for  a  certain 
period,  and  at  the  expiration  of  the  agree- 
ment the  property  should  be  given  up  to  the 
plaintiff: — Held,  that  the  words  the  '*snid 
parties  hereto"  meant  the  defendants  only, 
and  therefore  that  the  plaintiff  was  not  a 
partner  with  the  defendants  in  the  property. 
Bryant  v.   Wardell,  2  Exch.  479. 

A.,  P.  and  B.,  members  of  a  provisional 


committee  of  a  projected  ompany,  hired 
some  premises  on  the  llth  April,  1^16.  3i 
joint  lenjints.  for  the  offiecH  of  ih<*  corapariT, 
of  which  the  cf>mpany  took  iMJ^se-sioii  on  '!i« 
7th  April  foUowin*;.'  On  the  29rh  S*'t  tesa- 
ber.  Ib40,  the  deed  of  wtrlemenl  was  n^s- 
lered,  h  ivinij  been  executetl  by  A-  and  P_, 
which  recited  that  the  company  was  ind--l<ed 
to  P.  in  .'}.'»{)!,  for  raon(?y  advance*!  by  hira  f-*^ 
the  formation  of  the  company  nad  rear  of 
offices,  and  named  A.  and  P  as  two  of  !be 
directors.  The  rent  being  iq  airrear,  tl* 
lessor  sued  A.,  P.  and  B.  on  the  demise.  aB  I, 
after  verdict,  levied  for  debt  and  c-osts»  oc  A 
In  an  ac  ion  by  A.  attain st  P.  for  hi»  pro,»-»- 
tion: — llehl,  that  no  jiartnership  exist  d  be- 
tween  I  lie  parties,  and  that  A.  was  entitled 
to  recover  contribution  from  P.  SoiUrr  t. 
Peplow.  9  C.  B.  493 ;  14  Jur.  248;  19  L.  J., 
C.  P.  11)1. 

Two  defendants  who  carried  on  business  ia 
partnership   as  ship  and   insurance   l»ri»ktjs, 
and   the    plaintiff,    who  carried  on    bosiocss 
alone  as  a  merchant  and   commission  a;r»t, 
jointl}'   agreed   to  supply  arms  to  a  f«»rfisc 
government.     In  the  fir-^t  contract  with  tfeil 
government   the  defendants  were    describee 
only  by  their  partnership  name,  and  it  ra 
signed  on  their  behalf  in  that  nanie.    Tbe 
second  contract  was  signed   by  an  agent  of 
the  plaintiff  and  the  defendants,  who  was  da- 
described    in  it  as  acting  on  behalf  i»f  the 
defendants  (giving  only  the  name  of  the  fiim) 
and  the  plaintiff,  and  as  ^* agent  of  the  tro 
houses  above    named:" — Held,  that  on  tiH 
form  of  these  contracts,  in  the  absence  ol 
evidence  to  the  contrary,  the  adventure  most 
be  considered  to  have  been  undertaken  bv  ife 
defendants  as  one  person  and  the  plaintiff  ts 
another  person,  and  not  by  the  three  as  indi- 
viduals, and  that  the  plaintiff  was  entitled  to 
a  motetv  of  the  profits.      Warner  v.  Smith,  1 
De  G.,  J.  &  S.  837;  32  L.  J.,  Chanc.  578. 

E.  ex|KTimcnted  in  sewage.  B.  in  yeast,  aod 
W.  snf)plied  both  of  them  with  Bion«*y  forrhf 
purpose  The  three  traded  ostensibly  as  part- 
ners under  the  names  of  Stuart  &  Co.,  Ward 
&  Co.,  and  Ilofmann  &  Co.,  and  uliimatelj 
under  that  of  Hofmann,  Bowing,  Ellis  &  Co. 
Prior  to  1869,  the  terms  of  the  ostensible 
partnership  subsisted  in  parol  only,  the  two 
businesses  being  speculative  and  hazardous; 
but  in  1809,  success  in  the  yeast  maiiufaccore 
appearing  to  have  been  at  last  obtained  > 
draft  deed  of  partnership  was  prepared,  bat 
before  its  execution  a  rupture  occurred 
among  the  partners  or  intending  partners,  aod 
the  deed  remained  unexecuted.  B.  and  W. 
expelled  £.  forcibly  from  the  premises,  and 
subsequently  took  out  a  patent  for  the  yeast 
invention  in  their  own  names.  £.  filed  a  bill 
claiming  to  be  restored  to  the  partnership 
and  to  have  the  benefit  of  the  patent,  and  an 
injunction  and  an  account,  it  was  prored 
that  no  yeast  had  ever  been  sold: — HeW, 
that  these  circumstances  showed  no  partner- 
ship  betw^een  K  and  AY.  and  B.  £iUiT. 
Ward,  21  W.  R.  100— V.  C.  B. 

A.   and  B.,  together  with  others,  entered 
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i"Qt:o    and  signed   the  following  contract: — 
**    i3eing  desirous    that    the    communication 
l>et;\veen   London,   Heme  Bay   and  M:ir<^ate, 
sV&ould     be   kept   open   during  the    ensuing 
T?vi liter,  l)y  means  of  a  small  steamboat,  we 
Ixcjrely   authorize  Mr.  G.  A.  B.  to  charter  the 
Brockel  Bank,  or  anv  other  suitable  vessel  for 
t:lisi,t  purpose,  on  the  best  possible  terms,  and 
"to  make  the  necessary  arrangements  for  her 
xuQiiing  on  the  station  during  the  whole  or 
Biacli   part  of  the  winter  as  may  be  deemed 
expedient,  on  our  joint  account;  each  of  us 
1;£Lkiiig  a  proportionate  interest  in  tliis  enter- 
I>rise,   according  to  the  amount  subscribed, 
and  the  profit  or  loss  to*  be  divided  among 
lis     in    proportion   to   our    sul)scription.     In 
order  to  form  a  fund  for  defraying  the  neces- 
sary expenses,  we  have  each  of  us  paid  10/. 
per  cent,  on  the  amount  of  our  subscnptions, 
&nd  we  binr]  ourselves,  and  agree  to  pay  Mr. 
O.  A.  B.  such  further  installments,  each  of  us 
in  proportion  to  his  subscription,  as  it  may 
Y>G  necessary  to  call  for  from  time  to  time, 
should  the  earnings  of  the  bout  not  be  suffi- 
cient to  pay  the  expenses ;  it  being,  however, 
understood  that  our  liability  is  not  to  extend 
beyond  the  amount  subscribed  by  us  respect- 
ively:"— Held,    that  this   agreement   consti- 
tuted a  partnership  between  the  parties  who 
signed  it;  and  that  A.,  who  had  paid  such 
debts  arising  from  the  undertaking,  as  the 
earnings  of  the  boat  were  insufficient  to  satisfy, 
could  not  maintain  an  action  for  money  paid 
against  B.,  who  had  not  paid  up   his  sub- 
scription ;  but  that  the  proper  form  of  action 
wna  a  special  action  for  the  non-performance 
of  the  undertaking  to  pay  A.  the  installments 
from  time  to  time.     Brown  v.  Tapscott,  Q  M. 
&  W.  119. 

By  tlie  rules  of  a  society  for  the  protec- 
tion of  trade,  the  professed  object  of  which 
was  to  watch  the  progress  of  measures  through 
parliament  affecting  the  trade  interest,  and  to 
prot<*ct  its  members  from  the  practices  of  the 
fraudulent  and  dishonest,  the  committee  had 
the  appointment  of  the  printer  and  stationer 
to  be  selected  from  among  the  members  of  the 
society,  and  to  the  committee  was  to  be   re- 
ferred the  defraying  of  expenses  and  the  ap- 
plying and  disposing  of   the  moneys  of  the 
society.     It  was  also  provided  by  the  rules 
that  the  sum  of  lOl,  should  bo  left  in  tlic 
secretary ^8  liands  to  meet    the    current    ex- 
penses, but  that  all  orders  for  the  payment  of 
money  should  be    drawn  by  the  secretary, 
upon  the  treasurer  at  a  committee  meeting. 
The   plaintiff    was    appointed    printer   and 
stationer  to  the  society,  and  shortly  afterward 
paid  his  subscription.     The  defendants,  who 
were  members  of  the  committee,  passed  the 
resolution  for  the  orders  for    printing  and 
stationery,  vhich  were  supplied  by  the  plaint- 
if  :-*Held,  that  the    plaintiff   was  not  pre- 
cluded by  the  rules  from  suing  the  defend- 
ants, as  the  roles  did  not  create  a  partnership 
between  the  members  of  the  society,  and  that 
it  was  not  to  be  inferred  from  the  rules  that 
the  plaintiff  looked  to  the  fund,  and  not  to 
the  parties  who  gave  the  orders.     CaldicoU 


V.  Griffiths,  8  Exch.  898;  33  L.  J.,  Exch.  54; 
1  C.  L.  R.  715. 

A  horse-dealer  and  jobber,  by  a  deed,  as- 
signed all  his  stock  in  trade  to  trustees,  for 
the  benefit  of  his  creditors,  until  all  his  tii  n 
debts  should  be  paid  off,  to  hold,  on  trusts, 
that  so  long  as  A.  should  observe  the  orders 
of  the  trustees  he  was  to  be  allowed  to  carry 
on  and  conduct  the  business,  subject  to 
their  orders,  but  that  tiiey  should  have 
the  power  to  determine  his  possession, 
on  his  fjiiling  to  observe  their  orders  ; 
that  all  moneys  received  in  the  busi- 
ness were  to  be  paid  to  the  account  of  the 
trustees,  and  all  moneys  paid  by  their  checks ; 
and  that  A.  was  to  receive  a  weekly  salary. 
The  creditors  also  advanced  a  large  sum  of 
money  to  carry  on  the  business.  The  business 
was  carried  on  by  A.  for  some  time,  his  name 
being  over  the  door  at  the  place  of  business, 
and  he  had  dealings  with  various  persons  as  if 
he  carried  on  the  business  on  his  own  ac- 
count; but  on  his  neglecting  to  observe  the 
orders  of  the  trustees,  they  determined  his 
right  to  carry  on  the  business,  and  he  ad- 
mitted in  writing  that  they  had  a  right  to  and 
did  assume  the  possession  of  the  stock  in 
trade.  The  trustees  thereupon  gave  notice  to 
the  parties  who  had  some  of  the  horses, 
ptirt  of  the  stock  in  trade,  that  they  be- 
longed to  them.  Two  days  after  this  notice, 
A.  committed  an  act  of  bankruptcy.  On  an 
interpleader  issue  to  try  whose  horses  these 
were:— Held,  tiiat  the  deed  did  not  create  a 
partnership  between  A.  and  the  trusters;  and 
that  the  trustees,  by  allowing  A.  to  carry  on 
the  business  in  his  own  name,  were  not 
estopped  from  denying  the  horses  were  A.'s. 
Pricey. Oroam,21£^yic\\.  542;  17L.  J.,  Exch.  346. 

A  deed  of  assignment  in  the  usual  form  to 
trustees  for  the  benefit  of  creditors,  which 
empowers  the  trustees  to  employ  the  debtor 
or  other  person  in  winding  up  his  affairs, 
and  in  collecting  and  getting  in  his  estate  and 
in  carrying  on  his  trade  if  thought  expedient, 
does  not  constitute  a  partnership  between  the 
creditors.  Goate  v.  WUliama^  7  Exch.  205; 
21  L.  J.,  Exch.  116. 

Agreements  for  participation  in  profits, 
or  in  profits  and  losses,  generally.] — A.  pur- 
chased two  bullocks,  and  agreed  to  turn  them 
upr)n  tiie  lands  of  B.,  and  when  fattened  to 
sell  them,  and  divide  with  him  the  net  profits; 
this  was  held  to  bo  no  partnership,  but  a 
mode  of  paying  for  the  pasture.  Wish  v.  BinaU^ 
1  Camp.  331,  n. — Thompson.  And  see  Ben- 
jamin  v.  ParteuSj  2  H.  Bl.  590. 

Where  the  plaintiff  recommended  the  de- 
fendant to  make  consignments  to  a  merchant 
abroad,  and  it  was  agreed  that  the  commis- 
8i<m  on  all  sales  of  goods  so  recommended, 
should  be  equally  divided,  without  allowing 
any  deduction  for  ex|>cuses: — ^Held,  that  th|s 
was  a  parti cipiUion  in  profit,  and  constituted 
a  partnership  between  the  plaintiff  and  such 
foreign  merchant.  Cheap  v.  Oramond,  4  B. 
&  A.  663. 

The  plaintiff  agreed  with  tlie  defendant  to 
convey  \>j  horse  and  cart  tlie  mail  between  N. 
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n  III  B.,  at  9/.  a  mile  per  anno  in,  and  to  pay 
liis  proportion  of  tiiu  expense  of  the  cart,  &c. ; 
miMiry  reocivcU  for  the  carriage  of  |)arcel9  to 
bo  divided  t)ctwcen  the  parties,  and  the  dam- 
age occiisionud  by  loss  of  parcels,  &c.,  to 
bii  bitrno  in  e<)u:ii  portions: — Held,  that  the 
agri'cniciit  constituted  a  partnership,  and  not 
a  mere  measure  of  wagis,  and  consequently 
the  plaintiff  could  not  sue  the  defendant  for 
the  9/.  |)er  mile.  Green  v.  Beedey^  2  Scott, 
104;  2  Bing.  N.  C.  108;  1  Hodges,  199. 

Where  a  merchant  employed  a  broker  to 
piirchttse  goods  on  speculation,  and  agreed 
verbally  to  allow  him  a  certain  proportion  of 
the  ])rofits  arising  from  the  ssile.  as  a  remun- 
eration for  his  trouble,  and  by  way  of  broker- 
age, and  that  he  should  also  bear  a  proportion 
of  the  losses: — Held,  timt  the  broker  ccmld 
not  be  considered  such  a  partner  with  the 
merchant,  as  to  vest  in  him  a  property  in 
goods  so  purchased,  or  in  the  proceeds  there- 
of, as  agamst  the  assignees  of  the  latter,  after 
he  became  bankrupt;  although,  as  to  third 
persons,  he  might  have  been  liable  as  a  part- 
ner. Smith  v.  WaUon,  3  D.  &  R.  751;  2  B. 
&  C.  401.  But  see  CaldwdL  v.  Gregory^  1 
Price,  115. 

A  partner  in  a  firm  contracted  to  give  his 
clerk  one- third  portion  of  his  (the  partner's) 
own  share  in  the  profits.  The  other  partners 
knew  of  and  assented  to  the  arrangement: — 
Held,  that  this  did  not  make  the  clerk  a 
partner.  IIohne*$  case^  2  Lewia  C.  C.  256 — 
Chanibre. 

A.  having  neither  money  nor  credit,  offered 
to  B.  that  if  he  would  order  with  him  certain 
gn(Kls  to  be  shipped  upon  an  adventure,  and 
if  any  profit  should  arise  from  them,  B.  should 
have  half  for  his  trouble;  B.  having  lent  his 
credit  on  this  contract,  and  ordered  the  goods 
on  their  joint  account,  which  were  furnished 
accordingly,  and  afterwards  paid  for  by  B. 
alone: — Held,  that  such  contract  did  not  con- 
stitute a  partnership  as  between  themselves, 
but  only  an  agreement  for  a  compensation  for 
trouble  and  credit,  though  B.  was  liable  as  a 
partner  to  third  persons,  creditors.  Hesketh 
V.  lihtnchard,  4  East,  143. 

A.  sold  to  B.  his  interest  in  the  profession 
and  practice  of  a  surgeon  and  an  apothecary, 
carried  on  by  him  in  Park  street,  for  900/.; 
60i)/.  to  be  paid  on  the  execution  of  the  deed, 
and  400/.  at  the  expiration  of  a  year.  A. 
covenanted  not  to  exercise  the  profession 
within  three  miles  of  his  then  place  of  busi- 
ness, and,  also,  thit  during  one  year  from  the 
date  of  the  deed,  he  should  continue  to 
reside  in  Park-street,  and  to  carry  on  and 
attend  to  the  profession  and  practice,  as  he 
had  liitherto  ilone,  and  that  he  would,  to  the 
utmost  of  his  power,  introduce  B.  to  his 
patients,  and  do  every  reasonable  act  for  pro- 
moting the  interest  of  the  concern.  And  B. 
covenanted  to  allow  A.,  during  the  year,  a 
moiety  of  the  clear  profits  of  the  concern,  to 
be  paid  at  the  expiration  thereof: — Held, 
that  tiie  parties  were  not  thereby  constituted 
partners  during  the  first  year,  and,  therefore, 
that  B.  might  sue  A.  for  moneys  received  by 


him  from  their  patients  during  tltat  ycax. 
nawlinwn  v.  Clarke,  15  M.  &  W.  2U-2;  15  L 
J.,  Exch.  171. 

A.  and  B.-were  tailors;  A.  employed  BL  te 
obtain  orders  for  him,  and  agreed  to  allov 
him  a  share  of  the  profits  by  way  of  cam- 
mission  upon  such  orders.  B.  rarritHl  on  the 
business  with  A.,  but  his  name  was  not  joioeij 
with  that  of  A.  All  goods  were  ordered  sc4 
paid  for  by  A.,  and  all  debts  were  paid  t9 
him  alone.  B.  set  up  a  partnership: — HelX 
that  a  right  to  a  share  of  the  profits  did  ikat 
necessarily  cre.'vte  a  partnership,  and  then;  «s 
no  evidence  to  pro^c  a  partnership  on  the  put 
of  B.     Andrews  v.  PugK,  24  L.  J.,  Chaac.  $1 

Au  agreement  between  underwriters  to  act 
in  concert,  and  share  equally  the  profit  ani 
loss  of  all  insurances,  constitutes  a  ijartner^p, 
though  each  underwrote  policies  in  his  aire 
name  for  distinct  sums.  Brett  v.  Beebeitk^ 
3  Jur.,  N.  S.  31;  26  L.  J.,  Chanc.  130— B. 

An  agreement  between  two  persons  t» 
divide  the  profit  or  loss  upon  a  sale  of  goods 
which  are  to  be  bought  and  paid  for  by  cm 
of  them  does  not  create  a  joint  property  is 
the  goods.  Alfaro  v.  De  la  Torre,  24  W.  K 
510;  84  L.  T.,  N.  B.  122— R. 

Y.,  a  merchant  in  Costa  Rica,  ohtamed 
from  A.  an  introduction  to  T.,  a  merclLiQtia 
London,  upon  an  agreement  that  A.  sboaU 
share" the  profit  or  loss  upon  all  consignzzieiits 
made  by  Y.  to  T.  Y.  purchased  prodoc* 
with  his  own  moneys  and  consigned  it  fot 
sale  on  his  account  to  T.,  drawing  bills  agaiost 
the  consignments,  and  at  the  same  time  in- 
forming T.  of  the  interest  which  A.  had  in 
the  transaction.  A.  (without  the  knowledge 
of  Y.)  wrote  a  letter  to  T.,  pledgiag  & 
interest  in  the  consignment  to  secnre  is 
antecedent  debt  of  his  own  to  T.  T.  having 
failed  to  meet  the  bills,  and  the  goods  con- 
signed not  having  been  resold,  T.  claimed  tn. 
interest  in  the  goods  under  the  pledge  by  A.: 
— Held,  that  the  arrangement  between  Y.  and 
A.  constituted  no  such  partnership  as  to  en- 
title A.  or  any  one  claiming  under  him  to  an  in- 
terest in  the  goods  themselves  as  against  T.  i& 

Agreements  for  payment  for  services  oat 
of  profits.] — An  agent  who  is  paid  by  a  pro- 
portion of  the  profits  of  the  adventure,  is  not 
therefore  a  partner  in  the  gf)ods.  Jtfeyer  t. 
Sharpe,  5  Taunt.  74;  2  Rose,  124. 

By  indenture  between  the  plaintiflf  of  tbe 
one  part,  and  the  defendants,  who  were 
partners  in  a  manufacture  of  which  the 
plaintiff  had  been  the  patentee,  of  the  other 
part,  it  was  stipulated  that  the  plaintiff  sboald 
iiave  the  conduct  and  management  of  the 
business,  and  that  the  remunenition  which  he 
should  receive  in  respect  of  his  services  should 
be  such  a  sum  of  money  as  would  be  eqiu2 
to  40Z.  per  cent,  upon  the  net  profits;  that  & 
reduced  amount  should  be  paid  to  his  tvn^ 
utors  in  the  event  of  his  deatli  until  the  ex- 
piration of  tlie  license;  that  the  plaintiff 
might  purchase  the  business  on  certain  terms; 
that  the  defendants  might  determine  ibe 
plain tiff^s  engagement  as  manager  if  he  should 
not  in   every  respect  perform  the  coveoaoti 
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tained  in  the  iadenturc,  but  that  so  long 
c  ontiDucd  to  observe  them  his  appoint- 
sxs  manager  should  be  irrevocable  during 
continuance  of  tlie  license,  and  that 
« '»'t-h J ng  therein  contained  should  extend  to 
stitute  a  partnership: — Held,  there  being 
absence  of  every  incident  of  partnership 
K3c:<2cpt  that  of  sharing  in  the  profits,  that  that 
^i»:~cu instance  alone  did  not  constitute  the 
vTft  cienture  a  contract  of  partnership,  but  that 
L^  nunouxrted  only  to  a  contract  of  hiring  and 
^^Tvice.  litocker  v.  Brocklebanh^  3  Mac.  &  G. 
aiSO;    15  Jur.  591;  20  L.  J.,  Chanc.  401. 

The  following  agreement:  *'8.  W.  engages 
take  charge  of  the  glebe  land  of  the  Rev. 
J-  C,  his   wife   undertaking   the   dairy   and 
X>ouUry,  at  15«.  a  week,  till  Michaelmas.  1850, 
s^nd  afterwards  at  a  salary  of  25Z.  a  year,  and 
<^  third  of  the  clear  annual  profit  after  all  ex- 
jf>enses  of  rent,  rate,   labor  and   interest   on 
capital,  &c.,  are  paid,  on   a  fair  valuation, 
iTiude  from  Michaelmas  to  Michaelmas;  three 
vnonths*  notice  on  either  side  to  be  given,  at 
X\\Q  expiration  of  which  time  the  cottage  to 
"be   vacated   by  S.  W.,   who  occupies  it   as 
l:>ailiff,  in  addition  to  his  salary.     March   12, 
1850.     (Signed)  J.  C,  S.  W.,'»  is  not  a  con- 
tract of  partnership,  but  an  agreement  for  the 
hire   of  a   laborer.     Reg.  v.   Wortlcy,  2  Den. 
C.  C.  333;   15  Jur.  1137;   21  L.  J.,*M.  C.  44. 

In  June,  1844,  A.  entered  the  service  of  B., 

as  book-keeper  and  cashier,  and  so  continued 

until  December,  1848,  without  coming  to  any 

agreement  as  to  the  amount  of  his  salary.     It 

was  stated  by  A.,  that  in  December,  1848,  it 

was  agreed   between   him   and  B.,  that  the 

salary  should  be  at  the  rnte  of  250?.  a  year, 

from   June,  1844,  and    that  the  reason   that 

Buch  arrangement  was  not  made  before  was, 

that  B.  was  engaged  in  making  experiments 

in  a  certain    manufacture,   from   which    he 

hoped  to  derive  a  considerable  fortune,  out  of 

which  A.  expected  to  be  paid.     B.  became 

bankrupt  in  February,  1849: — Held,  that  A. 

wasaclerk,  and  not  a  partner,  and  was  entitled 

to  prove  for  his  salary.     Hicken,  Ex  parte,  3 

DeG.  &  S.  6G2;  14  Jur.  405;  19  L.  J.,  Bank.  8. 

On  a  negotiation  for  a  partnersiiip,  it  was 

agreed  in  writing  that  B,  should  not   be  a 

partner,  but  a  clerk  only,  for  three  years  to  T. 

B.'s  salary  was  to  be  ascertained  by  the  profits 

of  the  business,  but  so  as  not  to  render  B.  a 

partner.     B.  appeared  to  act  in  the  business 

as  a  partner,  imd  the  business  was  carried  on 

under  the  name  of  T.  &  Co. : — Held,  that  the 

agreement  did  not  constitute  a  partnership. 

Edmmm  v.  Thompson,  5  L.  T.,  N.  S.  428;  31 

L.  J.,  Exch.  207;  8  Jur.,  N.  S.  235;  10  W. 

R.  300. 

In  April,  1854,  A.  contracted  with  the 
Admiralty  for  conveyance  of  mails  by  steam- 
vessel.  The  contract  was  to  continue  till  Oc- 
tober, 1858,  and  should  then  determine,  if 
either  party  should  have  given  twelve  months' 
notice,  or  it  might  continue  longer,  being 
'  determinable  on  similar  notice  at  any  time. 
On  30tli  November,  1854,  A.  engaged  B.  dur- 
ing the  existence  ojf  this  contract,  as  superin- 
tending engineer  of  the  vessels  employed  in 


pei*forming  it,  at  a  yearly  salary,  and,  in 
addition  thereto,  a  sum  equivalent  to  10  per 
cent,  on  the  net  profits.  On  20th  June,  1855, 
A.'s  contract  with  the  Admiralty  was 
annulled,  and  a  fresh  one  was  entered  into, 
determinable  in  1803: — Held,  that  the  con- 
tract between  A.  and  B.  was  one  of  hiring 
and  service,  and  not  a  partnership.  Jlar- 
rington  v.  Churchward^  0  Jur.,  N.  8.  576;  29 
L.  J.,  Chanc.  521;  8  W.  R.  302  -V.  C.  W. 

An  agreement  dated  in  August,  1804  (pre- 
viously to  the  passing  of  28  &  29  Vict.  c.  80), 
provided   that  an   underwriting  account   at 
Lloyd's  should  be  carried  on  in  the  name  of 
the  defendant,  and  the  subscription  paid  in 
his  name;  that  all  policies,  losses,  and  aver- 
ages should   be  sigAed  and   settled  by  the 
defendjint,  or  by  the  plaintiff  as  his  agent; 
that  the  plaintiff  should  apply  the  whole  or 
such  part  of  his  time  and  attention  to  the 
business  as  might  be  required  for  conducting 
the  same;    that    proper  books  of    accounts 
should  be  kept  by  the  plaintiff,  he  obtaining 
such  assistance  from  time  to  time  as  he  migiit 
find  necessary,  subject  to  the  approval  of  the 
defendant;  that  the  plaintiff  should  be  paid 
or  allowed  a  salary  of  150/.  by  the  defendant  ;^ 
that  the  profits  nhould  he  divided  between  tl^t 
pl:iintiff  and  the  defendant  in  the  follow ii>g- 
])roportions,  viz.,  that  the  defendant  shoujdl 
bo  entitled  to  four-fifths  and  the  pliintifiS  to. 
one-fifth ;  that  if  in  any  one  year  the  business, 
should  not  yield  any  profit,  but  a  loss  sJiould 
accrue  to  the  defendant,  then  he  aU)no  should, 
bear  and  pay  the  loss,  and  the  plaintiff  should, 
be  entii*ely  exempt   from  bearing  or  paying 
any  part  or  proportion  thereof,  and  any  profit 
arising   from  the  business  of  any  one  year 
should  not  be  set  off  against  or  reduced  by 
the  loss  in  any  other  year;  and  that  if  after- 
the  division  of  profits  in  any  oiie  year  any 
unexpected  claim  or  demand  should  be  made- 
upon   the  pirtners,  they  should  advance  and 
pay  their  respective  proportions,  nevertheless, 
so  that  the  plaintiff  be  not  calted  upon  to  pay 
any  greater  sum  of  money  in  respect  of  the- 
business  of  any  one  year  tiian  the  amount  of 
the  sum  he  should  then  have  received  as  and 
for  his  share  of  the  profits  in  respect  of  the- 
business  for  tliat  same  year: — Held,  that  the 
contract  was  one  of   hiring  and  service,  and. 
not  of   partnership.     ItoBs.  v.  Parkyns,  20  L, 
R,,  Eq.  331;  44  L.  J.,  Clianc.  010— B. 

Agreements  for  repayment  of  advances  out. 
of  profits.] — A.   being  established  in   trade, 
and  wishing  to  increase  his  capital,  entered 
into  a  deed  of  cojxirtnership  with  B.  for  teni 
years,  who  advanced  20,000?.  upon  a  covenant 
that  he  should   receive  2,000/.  per  annum, 
during  the  partnershi]^  out  of  the  profits,  if 
there    were  any,    and  if   none,    out  of    tlie 
capital;  that  he  should  not  be  answerable  for- 
any  losses  or  expenses  incident  to  the  concern, 
and  that  the  business  should  be  carried  on  ini 
the  name  of  A.  only;  that  at  the  end  of  the 
ten  years,  if  the  partnership  determined  by 
efllux  of  time,  he  should  be  repaid  the  20,000^. 
by  installments  at  three  months'  date,  bearing- 
legal  interest;  .and  that  if  default  should  be 


9633 


PARTNERSHIP,     II. 


mndc  in  the  annual  payment  of  2,000Z.,  or  the 
joint  capital  should  Ix'  at  any  time  reduced  to 
20,000/.,  then  he  should  be  at  liberty  to  ter- 
miiiat  •  th"  ftaruurship,  and  repay  liimself  the 
2(),0»»0/.  advanced  imnKKliatcly : — Held,  that, 
ui)«»n  ihc  face  of  the  deed  A.  and  B.  were 
pirtiHTs.  G  a  pill  V.  Kndrrhijy  1  D.  «&  U.  570; 
6  H.  &  A.  05.>;  5  Moore,  571. 

W.  ai^reed  with  E.  to  advance  him  a  sum 
of  niMney,  for  the  purpose  of  manufacturing]^ 
c<Tt;iin  inventions;  ami  it  was  agreed,  that  if 
tlic  inventions  should  become  of  public  or 
private  use,  W.  should  be  entitled  to  one- 
third  of  the  profits  of  the  inventions.  The 
Bi^rrement  con  tamed  an  express  proniise,  on 
tlic  part  of  E.,  to  repay  the  sums  of  money 
ailvjinced  by  W. :— Held,  in  an  action  brought 
by  W.  to  recover  the  money  thus  advanced, 
that  this  ngrei'ment  did  not  constitute  a  part- 
nersidp  between  the  pnrties  with  respect  to 
that  sum.  ElgU  v.  Wt^sUr,  5  M.  &  W.  518; 
8  Jur.  1107. 

W.,  beifig  in  difficulties,  mortgaged  to  M. 
certain  patents,  to  secure  advances  previously 
made  for  the  purpose  f>f  developing  the 
patents,  and  i>aid  him,  out  of  the  proceeds  of 
the  patents,  iil.  a  week : — Held,  that  this  pay- 
mcMtdid  nut  constitute  a  partnership  between 
the  in.  Mdcinillany  Ex  jmrte,  Whittak^sr^  In 
re,  24  L.  T..  N.  B.  143— Bank. 

K.  advanced  money  to  G.  on  the  faith  of  a 
letter  which  he  insisted  constituted  a  contract 
of  partnership  in  the  profits  of  the  business 
of  tlie  luilian  Opera  at  Covent  Garden.  G. 
insisted  that  it  amounted  to  nothing  but  an 
agreement  to  pay  the  amount  of  the  loan  and 
.the  interest  on  it  out  of  the  profits  (if  any 
should  arise),  but  that  the  concern  remained 
bis  alone.  The  letters  winch  passed  between 
the  |>artie8  were  lield  to  bear  this  construe- 
(i(m,  and,  therefore,  an  account  as  of  the 
profits  of  a  pjirtnerahip  was  refused.  Knox  y. 
Oye,  5  L.  R. ,  U.  L.  Gas.  056. 

The  advance  was  made  with  reference  to 
the  iittsincss  of  the  Italian  Opera  at  Covent 
Garden,  the  lease  of  which  theater  was  in  the 
name  of  G.  alone.  Tb^t  theater  was  burnt 
•d«wn  in  1850,  and  G.  hired  another  theater 
^the  Lyceum)  and  carried  on  the  business  of 
the  Italian  Ojpera  there,  and  in  two  years' 
time  rcturnea  to  a  new  theater  at  Covent 
Garden,  whick  liad  been  built  in  the  interval, 
and  of  which  the  lease,  as  in  the  former  case, 
had  been  granted  in  his  name  alone: — Held, 
that  the  true  construction  of  the  letters  be- 
tween the  parties  showed  that  tlie  agreement 
between  them  was  confined  to  th';  old  Covent 
Garden  theater  alone,  and,  therefore,  an  ac- 
icount  of  profit*)  alleged  to  have  aiisen  at  the 
Lyceum  and  the  new  Cavent  Ganden  theaters 
was  refused.    lb, 

▲gxMMtoto  in  jpay«unft  of  aannltiM  out  of 
|^ro6ts,J — In  €onsidoratio«  of  B.  guaranteeing 
6,000/.  to  S.  in  his  business <»f  an  underwriter, 
uothl  by  sucii  basinesa  he  should  acquire 
from  the  profits  5,000/.  clear,  8.  promiaed 
IJliAt  he  would  pay  B.  an  annuity  of  9002. ; 
«p4  if  at  Uio  ^nd  of  three  year«  it  shoald 


appear  that  one-fourth  of  t!ie  net  anicil 
profita  amounted  to  more  than  SOU,  i. 
further  promised  that  he  wuuld  iocrc 
the  annuity  to  a  ye:irly  Bum  equal  to  « 
fourtii  of  such  net  annuid  profits.  On  his 
marriage,  8.  executed  a  deed  of  sectl^meL-. 
by  which  he  conveyed  all  the  pr<>cee»is  ««f  j  a 
underwriting  business  to  trustees,  of  whom  E 
was  one,  in  trust,  first,  to  pay  the  annuiij  to 
B. ;  secondly,  to  pay  S.  an  allowance  of 
500/.  a  year,  to  be  increased  t«>  750Z.  if  t^ 
business  prosjXTed;  and  when  the  aooQsa- 
lated  surplus  had  reziched  8,5002.,  and  so 
remained  for  two  years,  then,  thirdly,  le 
re-assign  the  money  and  profits  to  S.  Arts 
the  marriage  this  deed  was  acted  on  by  B. 
and  his  co-trustee: — Held,  that  neither  by  ifae 
deed  nor  by  any  other  proceeding  had  E 
established  such  a  relation  between  hicBstf 
and  8.,  in  his  business  of  underwriter,  as  U 
constitute  him  a  partner.  BulUn  v.  ^^7, 
1  H.  &  R.  117;  1  L.  K.,  C.  P.  8U;  12  Jar., 
N.  8.  247;  85  L.  J.,  C.  P.  105;  14  If.  & 
838;  14  L.  T.,  N.S.  72— Exch.  Cham. 

For  analogous  decisions  u|)oq  what  coasd- 
tutes  a  partnership  as  to  third  persons,— see 
this  title,  I.,  2,  a;  as  to  when  executors  or 
administrators  of  deceased  partner  contlauii^ 
business  become  partners, — see  this  title,  V. 

2.    Who  are  Partnerg^   in  Betpect  of  HMibf 

to  Third  Pcrwm. 

{a)  Joint  Interest;   Participation    in  Pno£tt 

and  Losses. 

Porohaaea  for  Joint  account.] — To  con^ 
tute  a  partnership,  the  parties  must  partici- 
pate as  well  in  the  losses  as  in  the  pro&ta. 
Grace  v.  SmUh,  2  W.  Bl.  1000. 

A.,  B.  and  C.  entered  into  an  ajj^reemeot  to 
purchase  g<u)ds  in  tlie  name  of  A.  only,  and 
to  take  aliquot  shares  of  the  purchase,  tmt  it 
did  not  apiiear  that  they  were  jointly  to  re- 
sell tlie  goods: — Hold,  that  on  failure  of  A, 
the  ostensible  buyer,  B.  and  C.  were  not  as- 
swerable  to  the  seller  as  partners.     Ih, 

A.,  at  the  suggestion  of  B  ,  by  letter,  or- 
dered a  cargo  Zl  timber  of  C.  The  invoiee 
was  made  out  in  the  name  of  A.,  and  a  bin 
of  exchange  was  drawn  by  B.  on  A.  f'>r  'M 
amount  of  the  freight,  which  was  paid  by  A. 
In  an  action  brought  by  C.  agsiinst  A.  sad 
B.  for  tlie  price  of  tlie  goods,  it  is  corapetcBt 
to  C.  to  show  that  A.  and  B.  were  jointly  ie- 
terested  in  the  purchase.  Uupp^U  t.  UtierU, 
4  N.  &  M.  81. 

The  mere  circumstance  of  two  indiTidnali 
(not  in  partnership)  joining  in  giving  IQ 
oixler  for  a  shipment  of  gooda,  will  not  reoder 
them  joint  contractors,  so  as  to  be  liable  etck 
for  the  wliole  uioiint,  where,  upon  tbe 
reasonable  con8tructif»&  of  tlie  wiiole  of  tbe 
oorrespondenee  between  the  partiea,  and  otii^ 
facta,  It  may  be  ooUeded  that  it  was  under- 
stood  between  them  that  the  oootrsfit  aboidd 
be  several,  aod  pi^ymoat  had  been  made  by 
bilk  £or  the  amount  diawn  b/  the  veodoo 
upon  the  T^ad^ea  sey«nllyt  «>Ah  iotAmaisK^* 
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ibson  V.  Ltipton,  2  M.  &  Scott,  371 ;  9  Bing.  | 

Participation  in  profits  and  losses,  gener- 
.] — One  who  tnkes  a  shiire  of  the  profits, 
3  such,  of  a  I rading  concern,  tlicrehy  becomes 
partner  ns  to  thin  I  persons,  on  the  ground 
f  those  profits  forming  a  portion  of  llie  fund 
pon  which  creditors  h;ive  a  right  to  rely  for 
X^aynient.  Potty,  Eyton^  3  C.  B.  32;  15  L. 
J.,  C.  P.  257. 

Yet  the  receipt  of  a  percentjige  upon  the 

^ross   nm4>unt  of  sales  made  to  certain  cus- 

"tomers  by  the  person  wlio  recoutm<'nded  sucli 

oustomers,  doos  not  constitute  him  a  partner 

CIS  against  third  pei-sons.     //*. 

One  who  stipulates  for  a  share  of  the  clear 
profits  of  a   pariieuhir  adventure  is,  quoad 
'thirtl  persons,  a  partner.     Ueyhoev,  BurgCy  9 
C.  B.  431;  19  L.  J.,  C.  P.  243. 

A.  and  B.  by  a  memorandum  in  writing, 
agreed,  '*forservicrs  performed,  **  to  allow  C. 
a  fourth  share  of  the  clear  profits  arising  from 
a  contract  for  the  construction  of  a  line  of 
railway ;  and  there  was  evidence  to  show  that; 
O.  had  acted  upcm  the  agreement  (though  not 
formally  a  party  to  it),  and  that  he  had  to 
8ome  extent  interfered  in  the  work: — Held, 
sufficient  to  show  that  C.  was  a  partner  in  the 
transaction,  quoad  third  iKjrsons.     ih, 

A.,  B.  and  C.  verbally  agreed  that  they 
should  bring  out  and  l)e  jointly  interested  in 
a  periodical  publication.  A.  wms  to  be  the 
publisher,  and  to  make  and  receive  general 
payments;  B.  to  be  the  editor,  and  C.  the 
printer;  and  after  payment  of  all  expenses, 
they  were  to  share  the  profits  of  the  work 
equally.  0.  was  to  furnish  the  paper  and 
charge  it  to  the  account  at  cost  prices.  No 
profits  were  ever  made,  nor  any  accounts 
8cttled.  The  plaintilf  furnished  paper  to 
A.,  for  the  purpose  of  4>eing  U8e<l  by  him 
in  priotiiig  the  periodical: — Held,  that  B. 
and  C.  were  not  joinily  liable  with  A.  for  the 
price  of  it.  WiU<*n  v.  WhUehead,  10  M.  & 
W.  503:  12  L.  J.,  £xcb.  48. 

A.  and  B.,  ship  agents  at  different  ports, 
entered  into  an  agreement  to  shaie  in  certain 
proportions  the  profits  of  their  respective  com- 
miHsioDs,  and  the  discount  on  tradesmen's 
bills  employed  by  them  in  repairing  the  ships 
consigned  to  them,  &c. : — Held,  that  by  this 
agreement  they  became  liable  as  partners  to 
all  persons  with  whom  either  contracted  as 
such  agent;  though  the  agreement  provided, 
that  neither  sliould  be  answerable  for  the  acts 
or  losses  of  the  other,  but  each  for  his  own. 
Wmgh  y.  Carver,  %  H.  Bl.  235. 

A.  and  B.  carried  on  business  together  as  a 
firm  of  attorneys,  under  an  agreement,  l^ 
which  B.  was  to  ruccivc  300/.  per  annum  out 
of  the  )>rofits,  upon  which  he  was  to  have  a 
Uea  to  that  amount,  but  was  not  to  k)e  liable 
for  any  losses.  In  an  action  for  business  done 
i^  one  of  the  firm : — Held,  that  they  were 
riglvtly  j<»Bed  as  plaintiffs.  Band  y.  PUto/rd, 
8M.6W.  8^. 

The  proper  test  of  liability  as  a  partner  i^ 
fiot  wlMthsr  the  party  sought  to  be  charged 


has  stipulated  for  the  participation  in  p/ofits 
as  such,  but  whether  the  person  by  whom^e 
tnule  was  actually  carried  on  conducted  itnn 
the  cnpacity  of  agent  for  him.  Wheatcroft  v. 
Hickman,  9  C.  B.,  N.  S.  47;  8  H.  L.  Cas.  268; 
7  Jul-.,  N.  S.  105;  30  L.  J.,  C.  P.  125;  8  W. 
R.  754. 

A.  and  B..  who  carried  on  the  business  of 
iron  masters  in  copartnership,  by  a  deed,  pur- 
porting to  be  made  between  A.  and  B.  of  the 
tirst  part,  ^^e  persons  named  as  trustees  of  the 
second  part,  and  the  several  persons  whose 
names  were  contained  in  a  schedule  as  cred- 
itt>rs  for  the  sum  therein  mentioned,  and  who 
should  execute  the  deed,  of  the  third  part, 
reciting  that  A.  and  B.  were  indebted  to  the 
several  persons,  parties  thereto  of  the  third 
part,  and  that  thoy  had  agreed  to  assign  all 
their  estate  and  effects  for  the  benefit  of  such 
creditors,  assigned  the  works  and  all  their 
property  and  effects  to  the  trustees  upon  trust 
to  carry  <m  the  business  under  the  name  of 
the  Stanton  Iron  Company,  and  out  of  the 
profits  to  pay  interest  on  mortgages,  &c:,  and 
to  pay  and  divide  the  net  income  of  the  busi- 
ness remaining  after  answering  tiie  purposes 
aforesaid,  unto  and  among  all  and  singular 
the  creditors  of  A.  and  B.  in  ratable  propor- 
tions, according  to  the  amount  of  their  re- 
spective debts:-  -Held,  that,  luider  this  deed, 
the  creditors  executing  it  did  not  become 
liable  as  partners  for  debts  contracted  by  the 
tnistees  in  carrying  on  the  trade.     Ih. 

B.  agreed  with  a  builder  that  the  builder 
should  find  the  stock,  plant  and  materials  for 
building  houses,  and  he  would  find  the  funds, 
the  ground  landlord  granting  leases  of  the 
houses  on  completion,  by  which  they  would 
become  in  equity  the  joint  property  of  B.  and 
the  builder;  the  houses  were  then  to  be  sold, 
and  the  proceeds  brought  into  account,  B. 
being  credited  with  advances  and  debited 
with  receipts  of  purchase-money,  the  builder 
to  be  debited  with  certain  allowances,  and  the 
balance  of  profit  and  loss  to  be  divided 
epually.  A  joint  account  was  to  be  opened 
at  a  bank,  and  either  party  could  draw  on  it 
for  the  purposes  of  the  agreement: — Held, 
that  B.  and  tlie  builder  were  partners,  so  that 
the  builder  could  pledge  B.^s  credit  for  plant, 
stock,  and  materials  for  the  houses.  i(oake$ 
v.  Barlow,  20  W.  R  380;  26  L.  T.,  N.  S.  186 
— Exch.  Cham. 

A  partnership  may  exist  in  a  particular 
concern,  which  shall  charge  the  parties  to  en- 
gagements only  connected  with  such  concern. 
De  Berkom  v.  Smithy  1  Esp.  20-— Kenyon. 

A.  and  B.,  general  partners  in  trade,  being 
indebted  to  C.  on  the  joint  account  of  the 
three  in  a  special  joint  adventure,  with  a  view 
to  liquidate  that  balance,  O.  agreed  with  A. 
and  B.  to  join  with  them  in  another  adventure, 
of  which  he  was  to  have  one  moiety ;  and  it 
was  agreed  that  A.  and  B.  should  purchase 
goods  for  the  adventure,  and  pay  for  them; 
and  the  returns  of  such  adventure  were  to  be 
made  to  C,  to  go  in  liquidation  of  his  de- 
mand OS  them;  but  C.  was  to  bear  his  pro- 
portion of  the  loss,  if  any,  and  also  to  receiya 
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his  share  of  the  profit,  if  any,  after  reimbursinjif 
buDself  <}ut  of  the  returns  the  amount  of  his 
acKniices  previously  made  to  A.  and  B. : — 
Held,  that  this  agreerount  constituted  a  pnrt- 
nership  between  the  three  in  the  adventure  at 
and  from  the  time  of  the  purch.ise  of  the  ^oods 
for  the  adventure  by  A.  and  B.,  althoufi^li  O. 
did  not  go  with  them  to  make  the  purchase, 
Dor  autlirtrizo  them  to  purchase  on  the  joint 
account,  but  A.  and  B.  alone  in  fact  made  tiie 
purchase;  and  although  C.  also  purchased  in 
his  own  name,  and  paid  for  goods  to  be  sent 
out  at  the  same  time,  in  which  B.  was  to  share 
the  profit  or  loss,  and  these  goods  were  con- 
sign('d  for  snia  and  return  to  the  same  person 
who  went  out  as  supercargo  on  the  joint  ac- 
count of  the  three.  Oouthwaits  v,  Duckworth, 
12  East,  124. 

A.,  B.  and  C.  agreed  that  each  should  fur- 
nish S.OOpZ.  worth  of  goods,  to  be  8hip)>ed  on 
a  joint  adventure,  the  profits  tfi  be  divided 
according  to  the  amount  of  their  several  ship- 
ments:— Held,  that  this  did  not  constitute  a 
Sartncrship  between  the  three,  so  as  to  make 
I.  and  C.  responsible  for  goods  bought  by  A. 
to  furnish  his  quota  of  the  cargo.  Ifeap  v. 
Dobson,  15  C.  B.,  N.  8.  400. 

Payment  for  services  out  of  profits.] — A 
mcrclmnt  carrying  on  trade  on  his  separate 
account,  introduced  into  his  firm  the  name  of 
a  clerk  wlio  had  no  paiticipation  in  the  profits 
or  losses,  but  continued  to  receive  a  fixed 
salary:  — Ilcld,  that  in  a  bill  transaction  he 
was  a  partner.  Ouidon  v.  liobaorij  2  Camp. 
802— EUcuborough. 

But  he  would  not  be  liable  to  parties  who 
had  notice  of  his  real  situation.  Alderson  v. 
Popf,  1  Cam]).  404,  n.  And  see  Teed  v. 
£1  worthy,  14  East,  214. 

Where  there  was  an  agreement  between  the 
sole  owner  of  a  lighter  and  his  man,  that  the 
latter  should  work  her,  and  the  net  profits 
should  be  equally  divided  between  them: — 
Held,  that  they  were  partners  in  the  concern, 
and  that  the  man  was  liablG  for  repairs  as  well 
as  his  master.  Dry  v.  Bosicelly  1  Camp.  829— 
Ellen  borough. 

But,  if  tlie  agreement  had  been,  that  the 
man,  in  consideration  of  working  the  lighter, 
should  receive  half  the  gross  earnings,  it 
vrould  not  have  constituted  a  partnership, 
being  only  a  mode  of  paying  the  man  for  his 
labor.     Jb, 

In  pursuance  of  an  agreement  between  A. 
and  B.,  A.  took  premises  in  his  own  name, 
and  purchased  silk  materials  on  his  own  ac- 
count, to  carry  on  the  business  of  a  silk  lace- 
maker,  and  provided  all  the  machinery  and  im- 
plements of  trade;  and  B.  was  employed  to 
superintend  the  manufacture  of  goods.  The 
agreement  also  stipulated,  that  all  the  silk 
and  materials,  and  all  the  manufactured 
goods,  and  all  the  machinery  and  implements, 
should  be  the  sole  property  of  A.,  and  that 
B.  should  receive  for  his  remuneration  half 
the  profits,  as  soon  as  any  accrued,  and  until 
Buch  time  should  receive  21.  per  week  from 
A. : — Held,  that  this  agreement,  when  carried 


into  effect,  did  not  constitute  m  partnenli.|» 
between  A.  and  B.  as  to  the  separate  credit- 
ors of  B. ;  and  that,  thercf<ire,  whe-ne  a  slken} 
seized  goods,  manufactured  under  such  asrw- 
ment,  in  execution  of  a  writ  sucsd  cHxt  i*y  s 
separate  creditor  of  B.,  and  sold  tlie  same,  ibe 
gross  receipts  of  the  sale  might  lie  recovered 
by  A.  in  an  action  for  selling-  the  gnosis 
against  the  sheriff.  Bumell  v.  HanU  5  Jcx. 
650— Q.  B.  See  WUwi  v.  Whitehead,  10  M. 
&  W.  503;  12  L.  J.,  Exch.  43. 

E.,  being  concerned   in  a  colliery,  enteRd 
into  an  agreement  with  J.  for  opening  at  alij- 
shop  near  it,  for  the  purpose  principally  cf 
supplying  goorls  to  the  workmen.      K.  built 
the  shop,  and  his  name  was   placed   over  ths 
door.     J.  managed  the  shop.     E.  received  in 
the  first  instance  7Z.  per  cent.,  and  aftervard 
5/.  per  cent,  on  the  amount  of  all  sales  to  Lis 
workmen,  and  J.  received  all  the  rest  of  tht 
profits.     The  plaintiffs  were  the  aaai^ees  ol 
bankers  with  whom  J.  had  opene<l  an  aceoaot, 
and  who  had  advanced  money  to  J.  for  tbe 
purchase  of  goods  for  the  shop.      There  was 
no  evidence   to  show  that  credit  was  in  fact 
given  to  E.  The  jury  having  found  that  that 
was  no  sharing  of  profit  and  loss  between  £. 
and  J.,  and  that  credit  was  not  g^iven  by  the 
bankrupts  to  E. : — Held,  that  the  verdict  was 
not  against  the  evidence;  that  as  credit  vaa 
given  to  J.  alone,  £.  could   only  be  liable  oa 
the  ground  of  an  actual  partnership  bctweea 
him  and  J. ;  and  that  E.^s  taking  5/.  per  oeaL 
on  the  sales  to  his  workmen,  did   not,  as  « 
matter  of  legal  inference,  render  him  liable 
as  a  partner  to  third  persona,  but  was  in  tb« 
nature  of  a  commission   on  certain   sales  sup- 
posed to   be  effected   through  his  influence 
over  his  workmen.     Pott  v.  Eyton^  3  G.  B. 
82;  15  L.  J.,  C.  P.  257. 

Payment  of  advances  or  liabilitiea  ont  of 
profits.]— A  party  who,  from  1829  till  1S3X 
advanced  various  sums,  with  a  view  to  ft 
partnership  in  a  market  about  to  be  erected, 
knew  that  the  money  was  applied  towards 
the  erection,  and  was  consulted  in  every 
stage.  In  October,  1833,  by  a  written  agree- 
ment, it  was  settled  that  the  market  should 
be  valued,  and  the  defendant  have  a  seventh 
share: — Held,  that  he  was  not  liable  as  ft 
partner  till  October,  1833,  notwithstanding 
profits  had  been  made,  but  not  accounted  for 
to  him  before  that  time.  Howell  v.  Brodiij  d 
Bing.,  N.  C.  44;  8  Scott,  872. 

In  1820,  W.  advanced  24,000^  to  J.  C.  S. 
and  W.  S.,  traders,  and  joijitly  with  them 
executed  a  deed,  by  the  express  terms  of 
which  a  partnership  stock  was  created,  in 
which  they  had  all  a  joint  property.  \f. 
was  not  to  have  any  definite  aliquot  propor- 
tion of  the  profits,  but  was  to  have  an  account 
of  the  profits  as  between  themselves,  and  to  re- 
ceive 2,000Z.  or  2,4002.  a  year,  as  the  case  might 
be,  out  of  the  profits.  W.^s  name  never  ap- 
peared to  the  world  as  a  partner: — Held,  that 
W.  was  a  partner  in  the  concern.  CAtid^,  St 
parte,  1  M.  &  Scott,  615;.  8  Bing.  469. 

N.,   being  proprietor  of  a  newspaper^eo 
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tered  into  an  agreement  with  L.  for  the  sale 
to  him  of  tlie  paper  for  1,500/.,  which  was 
agreed  to  be  paid,  with  interest,  by  annual 
installments,  extending  over  a  period  of  seven 
years.  By  the  agreement,  N.  undertook  to 
guanintee  to  L.  the  clear  yearly  profit  of  150/. 
over  and  above  the  annual  payments  of  the 
1,500/.  and  interest;  and  in  consideration  of 
such  guaranty,  L.  agreed  to  pay  all  surplus 
profits  over  and  above  150/.  a  year  to  N.,  un- 
til the  iiame  surplus  prcifits  should  amount  to 
500/.  If  such  surplus  profits  should  amount 
10  500/.,  L.  was  to  pay,  above  the  purcliase- 
money  and  the  500/.  profit,  the  then  present 
liabilities;  but  if  not  to  500/.,  then  N.  was  to 
pay  such  liabilities: — Held,  th»it,  under  this 
agreement,  K.  was  a  partner  with  L.  in  the 
concern  as  regarded  third  persons.  Barry  v. 
Neeafum,  8  C.  B.  041;  10  Jur.  1010;  16  L.  J., 
C.  P.  21. 

A,,  an  ironmonger,  having  supplied  iron- 
mongery to  the  amount  of  180/.  to  B.  and  C, 
who  were  builders,  agreed  to  join  tliem  in 
the  purchase  of  some  hind  for  building,  on 
the  conditions  that  B.  and  C.  should  build 
the  houses,  A.  supplying  the  ironmongery 
required,  and  that  on  the  com))lction  and  sale 
of  the  houses  A.  should  be  paid  the  180/.  and 
the  piice  of  the  ironmongery  and  no  more, 
and  that  if  no  profit  was  realized  A.  should 
be  a  loser.  An  agreement  was  accordingly 
entfred  into  by  all  three  with  the  land-owner 
for  the  purchase  of  a  piece  of  land,  and  the 
three  bound  themselves  to  complete  buildings 
upon  it  according  to  certain  plans,  the  vendor 
agreeing  to  make  advances  to  the  three  to 
enable  them  to  complete  the  building,  and 
the  three  being  jointly  bound  to  pay  the 
purchase-money,  and  tiie  conveyance  when 
all  was  paid  to  be  to  the  three,  or  as  they 
should  direct.  B.  and  C.  having  ordered 
timber  of  D.,  it  was  supplied  on  their  credit 
(D.  being  ignorant  of  A.'s  having  any  interest 
in  the  building),  and  it  was  used  on  the 
building:— Held,  that  A.  was  not  jointly 
interested  with  B.  and  C.  in  such  a  way  as  to 
make  him  a  partner  and  liable  for  the  timber. 
Kihhaw  v.  Jakes,  9  Jur.,  N.  S.  12131;  8  B.  & 
8.  847;  32  L.  J.,  Q.  B.  217;  11  W.  11.  COO;  6 
L.  T.,  N.  S.  387. 

Agreement  in  writing  entered  into  between 
W.  &  Co.,  British  merchants,  carrying  on 
business  at  Calcutta  with  a  Hindoo  rajah,  by 
which,  in  consideration  of  moneys  already 
advanced,  and  which  might  be  thereafter 
advanced  by  the  rajnh  to  them,  they  agreed 
to  carry  on  the  business  subject  to  the  control 
of  the  rajah  in  several  particulars,  stipulating 
that  the  rajah  should  receive  a  commission  of 
fifty  per  cent,  on  all  profits  made  by  the  firm, 
until  the  whole  amount  of  the  debt  duo  to 
him  should  be  paid  off,  with  twelve  per  cent, 
interest  upon  all  cash  advances  which  had 
been  or  might  be  thereafter  made  by  him  to 
the  firm.  Further  advances  having  been 
made  by  the  rajah  to  the  firm,  W.  &  Co. 
executed  to  him  a  mortgage  of  certain  tea 
plantations  to  secure  the  then  amount  of  his 
advances,  and  the  rajah  by  a  deed  released 


his  right  to  commission  and  interest  under 
the  original  agreement  between  them.  No 
proceeds  of  the  i)usiness  were  ever  received 
by  the  rajah,  and  though  he  was  credited  in 
the  books  of  the  firm  with  a  considerable 
sum,  that  sum  was  never  received  by  him, 
and  was  afterwards  written  back  in  the  books 
of  the  firm.  The  rajah  did  not  interfere  or 
exercise  any  such  control  in  the  business  as  to 
made  him  an  ostensible  partner  in  the  firm: 
— Held,  that  having  regard  to  the  restriciions 
and  modifications  made  of  late  in  the  rule  of 
law  formerly  prevailing,  that  participation  in 
the  net  proceeds  of  the  business  made  the 
participant  liable  as  a  partner  to  third  parties; 
and,  looking  at  the  whole  scope  of  the 
agreement,  the  primary  object  was  to  give 
security  to  the  rajah  as  a  creditor  of  the  firm 
of  W.  &  Co.,  and  that  the  participation  given 
him  in  the  net  profits  of  the  business  was  not 
sufficient  to  establish  a  partnership  between 
W.  &  Co.  and  the  rajah,  as  regarded  third 
parties.  MoUwo  v.  Court  of  Wards,  4  L.  R., 
P.  C.  410. 

Although  a  right  to  participate  in  the 
profits  of  a  trade  is  a  strong  test  of  partner- 
ship, and  there  may  be  cases  where,  from  such 
perception  alone,  it  may  as  a  presumption, 
not  of  law,  but  of  fact,  be  enforced;  yet, 
whether  that  relation  does  or  does  not  exist, 
must  depend  on  the  real  intention  and  con- 
tract of  the  parties.       Ih, 

For  analogous  decisions  upon  what  con- 
stitutes parties  partners  as  between  them- 
selves,— see  this  title,  H.,  1,  h;  effect  of 
Partnership  Law  Amendment  Act, — see  thift 
title,  U.,  3. 

As  to  proof  of  existence  of  partnership,— 
see  this  title,  IV.,  2. 

(b)  Holding  out  or  Acting  as  Partner. 

General  principles.] — To  make  a  man  lia- 
ble as  a  pai'tner  there  must  either  be  a  con- 
tract betvvecn  him  and  the  ostensible  person 
to  share  jointly  in  the  profits  and  losses,  or  he 
must  have  permitted  tiie  other  to  make  use 
of  his  credit,  and  to  hold  him  out  as  one 
jointly  answerable  with  himself.  Hoare  v. 
Datces,  1  Dougl.  371.  S.  P.,  Dickenson  v. 
Valpy,  5  M.  &  H.  120;  10  B.  &  C.  128. 

When  a  party  is  charged  as  partner,  on  the 
ground  of  his  having  held  himself  out  as  such, 
ho  can  only  be  affected  by  acts  of  holding 
out  prior  to  the  contract.  Baird  v.  Plaiique, 
1  F.  &  F.  344— Bramwell. 

A  father,  who  holds  out  to  the  world  that 
his  son  is  his  partner,  and  who  sends  bills 
and  signs  receipts  in  their  joint  name.s,  in  an 
action  brought  in  his  own  name,  is  not  pre- 
cluded from  showing  that  his  son  is  not  a 
partner.     Olossop  v.  Colman,  1  Stark.  25. 

A  document,  by  which  A.  and  B.  agreed 
to  give  the  defendant  a  share  of  the  profits  in 
a  particular  adventure,  though  insufficient  in 
itself  to  constitute  a  partnership,  for  want  of 
mutuality,  is  good  evidence,  along  with  p vi- 
deo co  of  interference  by  the  defendant.  ^) 
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prove  that  he  was  a  partner.     Heyhoe  ▼.  Burge, 
»C.  B.  4;il;  19  L.  J.,  C.  P.  243. 

loBtances.] — To  an  action  for  goods  sold, 
tlic  defendant  pleaded  in  abatement  that  the 
driit  became  due  from  the  defendant  jointly 
with  S.  It  was  proved,  that  tlie  defendant's 
business  was  carried  on  with  the  knowledge  of 
the  plaintiffs,  under  the  name  of  '*  Bush  & 
Co.  C  iind  that  the  plaintiffs  made  out  the  in- 
voice of  the  goods  to  **  Bush  &  Co. ;"  and  also 
that  a  partnership  existed  in  fact  between  the 
defendant  and  ti. : — Held,  that  under  these 
circumstances,  the  proper  direction  to  the 
jury  was,  that  the  defendant  was  not  liable, 
unless  he  alone  constituted  the  firm  of  **  Bush 
(&  Co.,"  or  unless  he  held  him}^lf  out  to  the 
plaintiffs  as  the  only  party  constituting  the 
firm.  BonJUld  v.  Smith,  13  M.  &  W.  405 ;  13 
L.  J.,  Exch.  105. 

Held,  also,  that  with  a  view  to  prove  the 
defendant's  sole  liability,  a  witness  could 
not  be  asked  with  whom  he  dealt,  the  proi)er 
inquiry  being  as  to  what  act  was  done,     lb. 

In  1872,  A.  entered  into  a  written  agreement 
to  lend  B.  2,000^.  as  capital  to  enable  him  to 
develop  certain  coal  and  iron  mines,  the  lease 
of  the  mines  to  be  deposited  with  A.  as 
security  for  the  moneys  advanced.  The 
agreement  also  provided  that  A.  was  to  be 
paid  8^.  per  ton  on  all  coal  ^nd  ironstone,  by 
way  of  commission ;  that  B.  was  to  receive  a 
salary,  which  was  not  to  commence  until  all 
the  moneys  advanced  by  A.  had  been  repaid; 
that  **  after  payment  of  the  above,  and  the 
royalties,  and  rents,  and  costs  of  raising  and 
preparing,  and  delivering  to  market  the 
produce  of  the  mines,"  A.  was  to  be  entitled 
ta  three-fourths,  and  B.  to  one-fourth,  of  the 
net  profits;  and  A.  was  to  be  free  from  all 
liability  except  in  respect  of  the  money  ad- 
vanced by  him.  B.  worked  the  mines  under 
the  name  of  a  company.  In  1874,  A.  died, 
and  there  was  then  due  to  him  the  sum  of 
11,000/.,  in  respect  of  advances  made  by  him 
to  B.  under  the  agreement.  The  mines 
proved  a  failure,  and  the  creditors  of  the 
company,  B.  being  insolvent,  sent  in  their 
claims  to  the  executors  of  A.,  alleging  that 
A.  was  a  partner  in  the  company  by  virtue  of 
the  agreement,  and  by  reason  of  his  interfer- 
ence m  the  management  and  working  of  the 
company:— Held,  that,  upon  the  agreement, 
no  partnership  existed  between  A.  and  B. : 
and  that,  upon  the  evidence,  there  was  no 
ground  for  inferring  that  A.  had  held  himself 
out  in  any  way  to  any  person  as  a  partner  in 
the  company.  Dean  v,  HarrU,  Harris  v. 
BuUerjfUld,  83  L.  T.,  N.  S.  «8»--V.  C.  B. 

J.  gave  to  a  bank  a  guaranty  for  1,0002.  in 
favor  of  A.  &  Co.,  representing  at  the  time  to 
the  bank  manager  that  he  was  a  partner  in 
that  firm,  but  that  ho  wished  the  fact  of  his 
partnership  to  be  kept  secret.  The  guaranty 
described  him  as  a  partner  in  the  firm.  Some 
time  afterwards  A.  alone,  as  A.  &  Co.,  filed  a 
liquidation  petition,  and  the  bank  tendered  a 
proof  in  the  liquidation  for  advances  which 
they  bad  made  to  A.  &Co.  after  the  guaranty. 


Af^er  this  the  bank  sued  J.  for  5,Co9l,  ilk|- 
ing  him  to  have  been  a  panncr  wiihA.  I 
filed  a  bill  in  chancery  to  restrain  the  proceed- 
ings in  the  action,  denjiu^  the  allegi^i  pn- 
nership.  A  compromise  vas  cajerci  i:rt'i 
between  the  bank  and  J-,  l*y  which  t^'A 
was  {laid  to  tiiem  in  satisfaction  uf  their ckia 
against  J.  and  of  a  claim  which  tbij  D±ds 
against  S.,  who  had  also  given  tbeo  i 
guaranty  on  behalf  of  A.  &  Co.  J.'s  gaarsq 
was  given  up  to  him,  a  receipt  f<»r  1,0«JOI.  I*- 
ing  indorsed  on  it  by  the  bunk  inacagcr  "a 
payment  and  discharge  of  the  within  guarsory. 
and  also  of  all  claims  agziiiist  J.  in  refc-rcits 
to  or  in  ctmnection  with  A.  &  C'o.  :**— Ifcki, 
that  J.  must  be  taken  to  have  bci-n  an  actml 
partner  with  A.,  but  that  the  receipt  ui^  w 
operate  to  release  J.  so  as  to  preclude  t'« 
bank  from  maintaining  a  proof  against  L-i 
estate.  ArmvUtge^  In  re,  5  L.  R,  Cb.  ttf. 
46;  40  L.  J.,  Bank.  05;  25  W.  R.  422-C.l 

As  to  effect  of  holding  out  or  actings 
partner  after  retirement  f rom  or dissolutiw tC 
partnership,  —  see  this   title,   V.,  2  ;   TL, 

2,  6. 

3.  Unikr  The  Partnership   Law  Amesim^ 

Act,  1865  {BotUCs  Act). 

Stotute.]— [By  28  &  29  Vict.  c.  86,  a  1.  tii 

advance  of  money  hy  way  of  han  to  a  pffl« 
engaged  or  about  to  engage  in  any  trm  f 
undertaJsing  upon  a  contract  in  vritiMg  sw 
such  person  tluU  the  lender  shall  reeeiu  *  r^ 
of  interest  varying  with  the  prqfils,  or  «» 
receive  a  sliare  of  tlie  profits  arising  fnm  carrf 
ing  on  such  trad^i  or  undertaking,  shaU  mjt^ 
itself  constitute  the  lender  a  paHner  *»»» 
person  or  the  persons  carrying  on  '^J^ 
or  underUiking,   or  render  him  responds  si 

such,  f 

By  s.  2,  710  contraUfortheremtmeram(^^ 

servant  or  agent  of  any  person  engagd^»si^ 
trade  or  umlertaking,  hy  a  share ^/^P^, 
qf  such  trade  or  undertaking,  ^uM^  »»I 
render  each  servant  or  agent  reaponwM  « « 
partner  therein,  or  give  him  the  rights  ^ » 
partner.  ,^ 

By  s.  3,  no  person  being  the  wideis  «*  »f 
of  the  deceased  partner  of  a  trader,  ondrecat- 
ing  by  way  of  annuity  a  nortian  of  ^^J^r 
made  by  such  trader  in  his  business,  OaUjjs 
reason  only  of  such  receipt,  be  deemsd  ^  « « 
partner  of  or  to  be  subject  to  aMf  wwww 
incurred  by  such  trader. 

By  s.  4,  noper»m  receiving  by  way  ef  <*"'**^ 
or  otherwise  a  portion  of  the  profits  of  (O^^Jf^ 
ness,  in  consideration  of  the  sale  by  htm  (^^^ 
good-wiU  of  such  busitiess,  shalL  by  reasont^ipj 
such  receipt,  be  dcenysd  to  be  a  partner  ((ff^ 
subject  to  the  liaidUtics  of  the  person  (srrpt>^^ 

euch  business.  ,  j_j^« 

By  s.  6,  i»  t^  event  of  any  such  ifOOf^" 
aforesaid  being  adjudged  a  banlrupt^or  W 
the  benefit  of  any  act  for  the  rdirfefx^f^ 
debtors,  or  entering  into  an  arran^mm^fv 
hU  creditors  less  than  20«.  in  the  ff^J. 
dying  w  ymkent  drcumstanoes^  the  v^^ 
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p  stteih  loan  a$  aforesaid  sliaU  not  be  entitled 
r^catyer  any  portion  of  his  principal,  or  of  the 
q/its  or  interest  pay ahU  iu  respect  of  such  loan^ 
r  shftll  any  such  vendor  of  a  good-will  as 
Vyresctid  be  entitled  to  recover  any  sucfi  profits 
I  f^fi/rettaid  until  tfie  claims  of  the  other  eredit- 
'a  oj^  th^  said  trader  for  valuable  eonsidera- 
orty     in    money  or  mon$y^s  worth,  have  been 

13 y  8.  G,  in  the  construction  of  the  act  the 
yard  *"*  person*^  shall  include  a  partnership 
Irm^  a  joint-stoek  company,  and  a  corpora- 
ion.] 

Operation  of  the  act  in  cases  of  participa- 
tion in  profits.] — A.,  in  June,  1869,  borrowed 
Si50/.  from  B.,  and,  at  the  time,  signed  a  paper 
in.  the  following  words:—**  [n  consideration 
of  2502.  this  day  paid  to  me,  I  hereby  under- 
'take  to  execute  a  deed  of  copartnership  to 
you  for  OQo-eighth  share  in  the  profits  of  the 
Oxford  Music  Hall  and  Tavern,  to  be  drawn 
\ip  under  the  Limited  Partnership  Act  of  the 
28  &  29  Vict.  c.  86,  called  *  An  Act  to  amend 
the   Law  of  Partnership:'" — Held,  that  this 
pa^-jcr  (which  contained  no  provision  as  to  the 
date  or  duration  of  the  partnership)  consti- 
tuted a  partnership  at  will;  and  that  it  was 
not  put  an  end  to  by  a  letter,  dated  in  August, 
1872,  in  wiiich  A.  promised  to  repay  B.  on 
the  tst  of  September,  1872,  the  principal,  to- 
gether with  interest  thereon  (treating  it  only 
as  a  loan)  such  as  should,  as  on  a  calculation 
of  one-cigiith  of  the  profits,  be  found  to  be 
due  to  B.  on  that  day.     Tiiis  letter  was  fol- 
lowed by  a  tender,  which  was  not  accepted. 
Syers  ▼.  Byers,  1  L.  R,  App.  Gas.  174;  24  W. 
R.  970;  85  L.  T.,  N.  8.  101— H.  L. 

On  a  bill  by  B.  for  specific  performance  of 
the  agreement  to  execute  a  partnership  deed 
for  onc-clghth  share  of  the  profits,  A.  put  in 
an  answer  in  which  he  denied  that  there  had 
been  a  partnership  at  all,  but  submitted  that 
if  any  partnership  had  ever  existed  it  was 
only  a  partnership  at  will,  of  one-eighth  share 
of  tli(i  profits  (payment  of  which  he  offered  to 
make),  and  he  submitted  that  this  partnership 
hatl  been  determined  by  the  letter  of  August, 
1872:— Held,  that  it  h(id  not  beea  determined 
by  that  letter,  but  that  the  answer  had  the 
effect  of  putting  an  end  to  it;  and  that  ac- 
counts must  be  directed  to  be  taken  as  np  to 
the  d.-iy  of  filing  the  answer,  and  that   these 
accounts   must    include  the    principal,    the 
eighth  share  of  the  profits,  and  also  the  eighth 
share  of  tiie  assets  up  to  that  day.     lb. 

A  copartnership  in  profits  is  a  copartnership 
in  the  assets  by  which  tlie  profits  are  made. 
Ih. 

In  order  to  bring  a  case  within  the  28  ft  29 
Vict.  c.  80,  there  must  be  a  contract  in  writ- 
ing, and  the  document  must  show  on  the  face 
of  it  that  the  transaction  Is  one  of  loan;  and 

5arol  testimony  to  vary  it  is  inadmissible. 
h. 

That  act  does  not  apply  to  any  contract 
Unless  the  advance  of  money  under  it  would, 
independently  of  that  act,  have  created  the 
relation  of   debtor  and  creditor  as  distin- 


guished from  the  relation  of  partners.  Pooley 
V.  Driver,  4  L.  R.,  Ch.  Div.  458;  40  L.  J., 
Chanc.  Div.  466;  25  W.  R.  162;  816  L.  T.,  N. 
S.  79— R. 

An  unsigned  contract  for  an  advance  by 
way  of  loan  to  a  trader  is  not  **a  contract  in 
writing  with  a  person"  within  s.  1,  though  it 
is  admissible  in  evidence  as  showing    the 

lb. 

terms  upon  which  the  advance  was  made. 

The  act  does  not  protect  persons  lendin<^ 
names,  for  partnership  purposes,  under  agree- 
ments to  share  in  the  profits,  unless  the  true 
relation  of  the  parties  towards  each  other  is 
that  of  creditors  and  debtors,  and  not  of 
active  and  dormant  partners;  and  such  agree- 
ments, in  order  to  be  effi'Ctual,  must  be  in 
writing  and  signed  by  the  parties.     lb, 

Messrs.  A.  advanced  a  loan  to  a  firm  for  tlie 
purposes  of  the  partnership,  under  a  deed  of 
contract  which  was  expressed  to  be  mudo 
under  28  &  29  Vict.  c.  86,  and  provided  that 
they  might  inspect  and  take  copies  of  the 
partnership  account;  that  tho  partners  should, 
during  the  continuance  of  the  loan,  pay  to 
Messrs.  A.  on  account  of  the  profits  certtiin 
proportions  of  the  yearly  profits;  and  that 
within  six  months  after  the  expiration  or 
sooner  determination  of  the  partnership 
(which  was  for  a  term  of  fourteen  years)  a 
settlement  of  acc(mnts  should  be  made  by  the 
partners,  who  were  then  to  repay  the  loan, 
less  any  sum  overpaid  on  account  of  the 
profit,  with  an  arbitration  clause: — Held, 
that  Messrs.  A.  were  liable  as  partners  for  the 
debts  of  the  firm,  notwithstanding  the  act. 
lb. 

A  loan  was  ma<le  to  a  trader  at  a  rate  of 
interest  varying  with  the  profits  of  his  busi- 
ness, the  amount  of  the  loan  and  the  interest 
being  secured  by  a  mortgage  to  the  lender,  of 
the  lease  of  the  house  where  the  business  was 
carried  on,  and  of  the  goodwill  of  the  busi- 
ness. The  trader  became  bankrupt: — Held, 
thst  the  rights  of  the  mortgagee  under  bis 
mortgage  were  in  no  way  affected  by  s.  5  of 
the  Partnership  Law  Amendment  Act,  1865, 
28  &  29  Vict.  c.  86  (Bovill's  Act).  Sheil,  Ex 
parte,  Lonergan,  In  re,  4  L.  R.,  Ch.  Div.  789; 
86  L.  T.,  N.  8.  270;  25  W.  R.  420;  46  L.  J., 
Bank.  62— C.  A. 

The  question  as  to  whether  a  person  lend- 
ing money  to  a  firm  is  a  partner  in  that  firm 
or  not  is  to  be  decided  from  the  whole  cir- 
cumstances of  the  case;  and  the  fact  that 
there  are  provisions  in  articles  of  partnership, 
expressly  stating  that  such  person  was  lend- 
ing the  money  under  Boviirs  Act,  and  was 
not  to  be  considered  a  partner,  will  not  nega- 
tive the  conclusion  come  to  from  the  other 
circumstances.  D'Biauregard  d  Co.,  In  re, 
and  Megerand,  In  re,  DeUiasse,  Bz  parte,  26 
W.  R  20;  37  L.  T.,  N.  8.  440— C.  J.  B.; 
affirmed  on  appeal,  26  W.  R.  838— C.  A. 

Under  an  agreement  dated  in  June,  1869, 
after  reciting  that  M.  and  S.  had  agreed  to 
become  partners  together  in  business  upon 
the  terms  with  each  other  and  with  D.  there- 
inafter contained^  and  that  D.  had  agreed  to 
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lend  tbem  10,000Z.  for  the  purpose  of  in  vest- 
ing the  same  ia  the  business,  it  was  agreed 
that  M.  and  S.  should  be  partners  together 
uiuler  the  name  of  D'll.  &  Co.  for  three 
years,  from  1st  July,  1869;  that  the  capital 
should  consist  of  10,000/.  and  any  further 
advances  by  cither  party:  such  10,0002.  and 
further  advances  to  bear  interest  at  51.  per 
cent. ;  tlyit  the  10,000Z.  were  advanced  by  D. 
by  way  of  loan  under  the  Partnership  Amend- 
ment Art,  1805;  that  yearly  accounts  current 
should  be  remitted  to  D.,  and  the  yearly 
profit  or  loss  divided  between  D.,  M.  and  S. 
in  certain  proportions;  that  in  case  of  the 
death  of  any  partner,  or  in  case  his  original 
ca|)itiil  should  be  reduced  by  losses  to  one 
half,  D.  should  have  the  option  of  dissolving 
the  partnership;  and  that  in  case  of  his  death 
his  executors  should  not  withdraw  his  capital 
until  the  partnership  was  dissolved.  This 
asfroetnent  was  renewed  in  1872  and  agai^  in 
1875  for  three  years.  Upon  the  liquidation 
of  D'll.  <&  Co.  in  1870,  D.  sought  to  prove 
ajfainst  the  firm  for  6,717Z.,  being  further 
advances  made  by  him  in  addition  to  the 
10,000/.  originally  advanced: — Held,  that  he 
could  not  prove  in  competition  with  the 
creditors  of  the  firm,  for  that  agreement  con- 
stituted him  a  dormant  partner.     Ih, 

A  father,  whose  son  was  about  to  become 
a  member  of  Lloyds  and  to  commence  the 
business  of  an  underwriter,  became  security 
for  him,  in  compliance  with  the  niles  of 
Lloyds,  to  the  amount  of  10,000/.  The  son 
executed  a  written  agreement,  which  con- 
tained a  recital  of  the  security  given  by  the 
father,  and  by  which  the  son  covenanted  with 
the  father  that  8.,  and  no  other  person, 
should  underwrite  at  Lloyds  in  the  name  of 
the  son;  that  S.  should  be  paid  200/.  a  year 
and  one-fifth  of  the  net  profits  of  under- 
writing: that  the  father  should  be  at  liberty 
to  withdraw  the  whole  of  his  security  on  no- 
tice being  given  to  the  son  and  other  neces- 
sary parties,  and  immediately  after  such  notice 
S.  should  cease  to  underwrite  for  the  son  or 
in  his  name;  and  that  half  the  net  profits  of 
underwriting,  deducting  the  share  of  8., 
should,  together  with  25/.  per  annum,  be  con- 
sidered as  owing  and  should  be  paid  to  the 
father  by  the  son.  The  business  was  carried 
on  in  the  son's  name  alone,  the  creditors  not 
knowing  that  the  father  was  in  any  way  con- 
nected with  it: — Held,  that  no  partnership 
was  constituted  between  the  father  and  the 
son.  Tennant,  Ex  parte,  Howard.  In  re,  0  L. 
R.,  Ch.  Div.  303;  25  W.  U.  854;  37  L.  T.,  N. 
8.  284— C.  A. 

Participation  in  pnoflts  is  not  conclusive 
evidence  of  the  existence  of  a  partnership. 
It  is  very  cogent  evidence,  and,  if  it  stands 
alone,  may  be  cf^nclusLve  evidence  of  a  part- 
nership. But  the  effect  of  participation  in 
profits  may  be  outweighed  by  other  circum- 
stances,    lb. 

As  to  effect  of  participation  in  profits  inde- 
pendent of  tho  provisions  of  the  above  statute, 
— see  this  title,  H,  1,  &  /  IL,  2,  a. 


nL   POWBRB,    DUTIBS,    AJSD  LlABniTIEK 

/  .     '-  Partners. 

1.  As  to  Each  OOier, 

{a)   Partnership    Property,    Dealings, 

Profits. 


Interpretation  end  effect  of 
articles,  generally.] — When  articles  of  p&rc- 
ncrship  are  clear  and  distinct,  then 
are  bound  by  them ;  when  tliey  are  amt 
or  silent,  the  course  of  dealing  between 
partners  regulates  the  mode  by  whidi 
court  must  deal  with  them,  and  in  some 
the  court  has  allowed  the  constant  um^  of 
partners  to  supersede  the  articles.  G^retirg 
V.  Barclay^  33  Bojiv.  1. 

Articles  agreed  on  to  regulate  a  partner^ rp 
cannot  be  altered  without  the  consent  of  nil 
the  partners.  Const  v.  HarrUy  1  Tan.  ^ 
Russ.  517. 

Operation  of  articles  after  contumance  or 
renewal  of  partnership.] — When  a  partoersfaip 
for  a  term  is  continued  after  its  expiratioa 
without  express  renewal,  although  the  s&- 
sumption  is  that  it  is  continued  on  the  sarae 
general  footing  as  before,  this  only  extend* 
to  such  of  the  stipulations  in  the  original  ar- 
ticles as  are  properly  applicable  to  the  new 
contracts.  Clark  v.  Loach,  1  De  G.,  J.  &  & 
409;  9  Jur.,  N.  8.  610;  32  L.  J.,  Chanc.  21*. 

When  one  of  the  articles  of  a  partnenhip 
for  a  term  provided  that  either  partner  might, 
in  the  event  of  specified  conduct  on  the  |wt 
of  the  other,  dissolve  the  partnersliip  by 
notice,  and  that  the  latter  partner  sbonhi,  ia 
that  event,  be  considered  as  quitting  the 
business  for  the  benefit  of  the  former,  this 
article  is  not  properly  applicable  to  a  contioa- 
ation  of  the  partnership  after  the  expiration 
of  the  term  without  any  agreement  for  re- 
newal.    Ih, 

When  a  partnership  for  a  term  is  continued 
after  its  expiration  without  express  renewaL 
although  the  assumption  is  that  it  is  continued 
on  the  same  general  footing  as  before,  this 
only  extends  to  such  of  the  stipulations  in  the 
original  articles  as  are  properly  applicable  to 
the  new  contract.  Hogg  v.  Hogg^  35  L.  T^ 
N.  S.  792— V.  C.  B. 

Respective  shares  of  partners.] — ^An  eqoii 
partnership  implies  not  only  an  equal  partici- 
pation de  facto  in  proHt  and  loss,  but  a  right 
in  each  partner  to  claim  and  insist  on  auch 
participation.  Thus,  although  in  a  case  where 
parties  had  participated  equally  in  profit  and 
loss,  tho  law  would,  in  the  absence  of  any 
contract,  or  any  dealing  from  which  a  con- 
tract might  be  inferred,  presume  an  equal 
partnership;  yet  this  presumption  would  not 
arise  if  the  books  of  the  concern  and  the 
dealings  of  the  parties  showed  that  such 
could  not  have  been  the  terms  on  which  the 
business  was  carried  on.  Stewart  v.  ^orbeSf  1 
Mac.  «&  G.  137;  18  Jur.  623. 

Where  a  father  established  in  business,  on 
his  son's  coming  of  age,  tcUs  him  he  shall 
have  a  share  in  it,  and  holds  him  out  to  tfae 
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>i*l.<3  as  his  copartner;  and  the  son  acts  as 
cil^  for  several  years,  but  there  is  never  any- 
li±ii^  settled  as  to  the  particular  share  which 
XC2  1  s  to  have :  under  these  circumstances,  the 
c^iw  "vrill  consider  that  tUcro  was  a  partnership 
3et:.%vccn  the  parties  themselves,  as  well  us 
^It^li  respect  to  strangers;  but  not  that  the 
sort  is  entitled  to  a  moiety  of  the  profits;  and 
it  "Will  be  referred  to  the  jury  to  say  to  what 
sl'&o.x'c  he  is  reasonably  entitled.  Peacock  v. 
J^'CfZ4Sock^  2  Camp.  45 — Bllenborou^h. 

'^^here  two  persons  are  in  ])artnership,  the 
pv'osumption  is,  that  they  are  interested  in 
tlie    partnership    stock    in    equal     moieties. 
JBf\jLrTar  v.  Beswicky  1  M.  &  Rob.  527— Parke. 

In  the  absence  of  any  evidence,  the  pre- 

axxcnption  is,  that  partners  are  equally  entitled 

lo    the  profits  and  equally  liable  to  bear  the 

losses  of  the  business.     CoUins  v.  Jackson^  81 

Beav.  645. 

B.,  who  was  an  architect,  agreed   with  B. 
ant  I  K.,  who  were  wiiarf -building  speculators 
and  wharfingers,  to  render  his  financial  and 
ottier  assistance  and  supervision  in  the  con- 
Btrnction  and  completion  of  warehouses  on 
"t-wo  wharves,   of  which  it  was   proposed   to 
procure  a  lease;  and  in  consideration  of  such 
liis  assistance  and  supervision,  to  receive  one 
equal  fifth  part  or  share  of  the  profits  of  the 
8|ieculation  and  undertaking.     A  lease  of  the 
X.  property  was  procured,  but  the  negotia- 
tions for  the  Y.  property  fell  through  at  the 
time.     B.,  it  was  originally  intended,  should 
be  one  of  five,  the  other  four  to  consist  of  B. 
and  K.  and  two  capitalist  gentlemen,  whom 
it  was    intended  to  secure.     Eventually,  B. 
and  K.,  in  lieu  of  procuring  two  capitalists  to 
be  admitted  into  the  part^iership,  borrowed 
18,000/.  on  mortgage  of  the  premises  by  way 
of  raising  capital  for  the  concern.     No  new 
agreement   was  entered    into  regarding  the 
shares  of  the  three  parries  to  the  original 
agreement: — Field,  that  B.  was  only  entitled 
to  one-fifth  share  as  fixed  in  the  agreement, 
but  that  such  share  should  not  be  liable  to 
the  mortgage  debt  of  18,000Z.     BeU  v.  Barnett^ 
21  W.  R.  IIO—V.  C.  B. 

The  Y.  property  became  the  subject  of  new 
negotiations  on  behalf  of  the  partnership, 
but  these  latter  negotiations  also  fell  through. 
Some  years  after  the  date  of  the  original 
agreement  relating  to  the  property,  B.  suc- 
ceeded in  obtaining  a  lease  of  the  property, 
and  claimed  to  retain  it  for  his  own  benefit. 
6.  had  not  previously  declared  in  express 
terms  that  be  considered  the  original  agree- 
ment at  an  end: — Held,  that  the  property 
still  remained  subject  to  the  partnership 
agreement,  and  that  B.  was  entitled  to  one- 
ll^th  share  in  that  property  also.     1  b. 

A.  and  B.  had  taken  some  pasturage 
jointly;  each  had  turned  his  cattle  on  it,  but 
in  what  number  they  had  been  turned  on  it 
by  each  did  not  appear.  A.  having  paid  the 
whole  rent,  and  brought  an  action  for  one- 
half  the  amount :— Held,  that  the  jury  was  not 
justified  in  finding  that  the  share  of  each  was 
ft  moiety.    Sharp  v.  Cummi'M^  2  D.  &  L.  504; 


9  Jut.  68;  14  L.  J.,  Q.  B.  10— B.  C— Patte- 
son. 

Natoro  of  interest  of  partner  in  the  part- 
nership property,  generally.]  —  A  partner's 
interest  in  the  partnership  property  is  his  share 
upon  the  division  of  the  surplus,  after  pay- 
ment of  the  partnership  debts.  Oarhett  v. 
Veale.  5  Q.  B.  408;  D.  &  M.  458;  8  Jur.  336; 
13  L.  J.,  Q.  B.  98. 

Where  A.  and  B.  are  partners,  and  a  fi.  fa. 
is  issued  upon  a  judgment  recovered  against 
A.,  and  the  shcnlf  tlicMuupon  enters  and  takes 
possession  of  the  partnership  property,  he 
tliereby  seizes  in  execution  only  the  interest 
of  such  partner  in  the  goods.  Johnson  v. 
Eoam,  7  M.  &  Q.  240 ;  7  Scott,  N.  R.  1035 ; 
8  Jur.  341. 

One  partner  cannot  maintain  trover  against 
a  sherilf  for  a  mere  sale  of  his  share  of  the 
partnership  property  under  a  fi.  fa.  issued 
against  the  other  partner  for  a  separate  debt. 
The  sheriff  in  such  case  is  in  the  same  posi- 
tion, so  far  as  regards  his  liability  in  trover, 
as  if  the  sale  had  been  by  the  execution  part- 
ner. Mayhew  v.  llerrick,  7  C.  B.  229;  13 
Jur.  1078;  18  L.  J.,  C.  P.  179. 

Iiands  purchased  or  leased  by  partnership.] 
— There  is  no  rule,  tliat  where  lands'  are 
bought  by  partners  in  trade,  and  are  paid  for 
out  of  the  partnership  assets,  they  of  neces- 
sity become  part  of  tho  joint  estate;  nor,  on 
the  other  hand,  that  if  they  are  not  bought 
for  the  purpose  of  the  partnership  business, 
they  are  not  joint  estate ;  nor  does  the  form 
of  the  conveyance  settle  the  question,  which 
must  be  determined  with  reference  to  all  the 
circumstances  of  the  case.  M'^Kenna^  JSx 
parte,  3  Do  G.,  F.  &  J.  045;  30  L.  J. 
Bank.  25. 

Although  it  cannot  be  laid  down  that  in  no 
case  can  a  partner  during  the  partnership  con- 
tract for  a  new  lease,  to  himself  exclusively, 
of  property  let  to  a  partnership,  it  is  very  dif- 
ficult (and  especially  as  regards  a  managing 
partner)  lo  make  out  such  a  case,  and  the 
mere  intimation  to  his  partners  of  his  inten- 
tion to  api)ly  for  such  a  lease  after  the  disso- 
lution is  not  sufficient  to  exclude  their  inter- 
est, although  the  partnership  is  at  will. 
CUgg  V.  Edmondsany  8  De  G.,  M.  &  G.  787. 

A  lease  acquired  for  the  pui-poses  of  a  part- 
nership, whether  in  the  name  of  one  or  all  of 
the  partners,  and  dedicated  to  the  partnership 
purposes,  forms  part  of  the  partnership  assets; 
but  where  an  owner  of  a  lease  admits  another 
to  be  his  partner  in  the  use  of  a  part  only  of 
the  demised  property,  and  afterwards  dis- 
solves the  partnership,  the  partner  has  no 
longer  any  interest  in  the  lease.  Burdon  v. 
Barku8,  3  Giff.  412;  8  Jur.,  N.  8.  130; 
afl5rmed  on  appeal,  8  Jur.,  N.  S.  656;  31  L. 
J.,  Chanc.  521 ;  4  De  G.,  P.  &  J.  42. 

Where  there  is  no  agreement  between  part- 
ners for  the  stock  and  plant  of  the  concern  to 
be  taken  by  either  party  at  a  valuation  on  the 
determination  of  the  partnership,  one  party 
cannot  either  be  compelled  to  take,  or  com- 
pel his   copartner   to  take,   the  stock  acd 
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plant  at  a  valuation,  but  each  partner  is  enti- 
tled 10  have  ttie  vhIuc  uf  the  stock  and  plant 
QHCcrUiiiic*!  l)y  $;ile.     lb. 

A.,  13.,  C.  and  D.  joined  in  a  partnership  to 
work  a  fullini^-niiU.  Money  was  subtcribed 
by  .ill  tlic  partners;  with  part  of  which  free- 
hold land  was  bout^ht,  which  was  conveyed 
to  A.  and  U.  ill  fee;  with  other  part  a  mill 
\i\\A  built  on  the  land,  and  machinery  for  the 
mill  was  purchased.  By  a  partnership  deed 
executed  by  A.,  B.,  C.  and  D.,  the  trusts  of 
thu  l.ind.  mill,  &c.  were  declared  to  be,  that 
A.  and  B.  should  stand  seized  and  possessed 
of  a!l  the  estates,  property,  goods,  <&c.,  upon 
trust,  for  the  bcnulit  of  themselves  and  their 
partners,  as  part  of  their  partnership  joint 
stock  in  trade.  There  was  a  provision  in  the 
deed  that  A«  and  B.  might  borrow  money 
upon  mortgage  of  the  stock,  property,  estates, 
&c.,  belonging  to  the  copartnership;  and  it 
was  declared  that  the  land,  mill,  4bc.,  should 
be  (U'cmed  and  considered  as,  or  in  nature  of, 
personal  estate,  and  not  real  estate,  and  be 
held  in  trust  for  the  partners,  as  part  of  their 
partnership  stock  in  trade.  A.  and  B.,  under 
the  powers  of  the  deed,  borrowed  money  for 
the  purposes  of  the  partnership,  for  which 
they  gave  bonds  and  notes  in  their  own 
names,  but  did  not  mortgage  any  part  of  the 
property: — Held,  that  each  partner  had  an 
interest  in  the  realty,  corresponding  with 
the  amount  of  shares  held   by  him  in  the 

Sartnership.     Baxter^  app..   Brawny   resp.,   7 
L  &G.  1U8;  8  Scott,  N.  U.  1019. 
Held  also,  that  the  money  so  borrowed  had 
not  the  effect  of  mortgages  on  the  shares  of 
the  partners.     lb. 

Power  to  manage  and  dispose  of  partnership 
property.] — One  of  two  parties,  joint  tenants 
of  a  house  where  their  joint  business  is  car- 
ried on,  has  a  right  to  authorize  a  joint 
weekly  servant  to  remain  in  the  house,  though 
the  other  partner  has  regularly  given  him  a 
week's  notice  to  leave  the  service.  Donaldson 
▼.  Williams,  1  C.  &  M.  345;  3Tyr.  871. 

A  power  of  attorney  given  by  one  partner 
to  another  to  deal  generally  within  the  scope 
of  the  partnership,  with  the  partnership  ef- 
fects, does  not  authorize  the  partner  to  whom 
it  is  given  to  make  a  general  assignment  of 
all  the  funds  and  effects  of  the  partnei*ship 
for  the  benefit  of  creditore.  Harper  y,  QodseUy 
18  W.  U.  954;  39  L.  J.,  Q.  B.  185. 

As  to  powers  of  partners  in  dealing  with 
third  persons, — see  this  title.  III,  9,  h, 

Iiien  of  partners  on  partnership  property.] 
— A.  and  B.  were  joint  owners  of  a  house,  and 
A.  had  laid  out  on  it  moneys  he  had  obtained 
from  B. : — Held,  that  B.  had  no  lien  on  the 
house  for  the  amount.  Kay  v.  JoKmton^  %\ 
Beav.  536. 

A  ship  was  purchased  by  a  partner  for  him- 
self, but  was  paid  for  out  of  the  partnership 
assets.  The  firm  became  bankrupt: — Held, 
that  the  firm  had  no  interest  in  the  ship,  nor 
any  lien  on  it  for  the  amount  of  the  purchase- 
money.     WaUon  v.  BuiUr^  29  Beav.  428. 


Upon  the  decease  of  a  partner  in 
the  firm  was  indebted  to  him  for  mooeT  ad- 

_  m 

vanced.  The  business  was  continued  \3ik  tbe 
surviving  partner,  who  with  tbe  money  of 
the  firm  made  additions  to  the  stock  in 
— Held,  as  the  executors  of  the  deceased 
ner  had  pcrniitted  the  continuance  uf 
business,  that  they  had  no  lien  upon  the  sal: 
scquently-acquired  stock  in  trade  for 
money  advanced  to  the  firm  by  their  te^otor. 
Pay  a  v.  Hornby,  4  Jur.,  N.  &  446;  27  L  J^ 
Chano.  689;  25  Beav.  280. 

Riglit  to  profile.] — S.  and  U.  were  sofie- 
itors  and  partners;  8.  was  steward  ol  a 
manor  and  receiver  of  rent.s.  In  the  aitielee 
of  partnership  it  was  provided  that  steward's 
fees  and  receiver's  salary  of  either  partner 
should  be  deemed  part  of  the  profits  ol  th« 
partnership,  but  that  the  receipts  and  psy- 
ments  in  respect  thereof  should  be  made  if 
the  partner  conducting  such  business : — QeH 
that  steward's  fees  and  receiver's  salary  or 
commission  are  not  profits  on  a  tmde  or  busi- 
ness in  the  ordinary  sense  of  the  term,  and 
that,  under  the  circumstances,  balaDoes  dos 
by  S.  as  steward  or  receiver  were  not  debts 
of  the  partnership.  Alston  v.  6imSj  1  Jor.^ 
K.  8.  438;  24  L..  J.,  Chanc.  553. 

A.  and  B.  entered  into  a  partnership  for 
seven  years ;  the  business  was  carried  oa  by 
and  in  the  name  of  A.  alone,  B.  being  a  mere 
sleeping  partner.  A.  continued  the  bnsioes. 
after  the  expiration  of  the  term,  on  the  same 
premises: — Held,  that  R  was  entitled  to  a 
share  of  the  subsequent  profits.  Parmns  v. 
Hay  ward,  31  Beav.  199;  affirmed  on  appeal^ 
8  Jur.,  N.  8.  934;  31  L.  J.,  Chanc.  666. 

Primtt  facie,  the  emoluments  deri%'ed  from 
offices  of  a  clerkship  to  the  goardians  of  a 
union  do  not  fall  within  the  ordinary  de- 
scription of  profits  of  an  attorney.  (kUins  v. 
Jackson^  31  Beav.  645. 

The  profits  of  the  offices  of  clerkship  to 
poor  law  guardians,  of  superintendent  regis- 
trar of  births,  deaths  and  marriages,  treas- 
urer of  a  turnpike  trusty  stewardship  of  a 
manor,  treasurershipof  a  charity  and  receiver- 
ship of  tithes,  at  a  fixed  salary,  form  part  of 
a  partnership  between  solicitors.     lb. 

When  one  partner  entered  into  a  contract 
wliich  turned  out  profitable,  and  which  arose 
out  of  business  originally  partnership  busi- 
ness, and  did  not  communictite  to  his  partner 
what  he  was  engaged  in: — Held,  that  the 
profits  must  be  treated  as  attributable  to  the 
partnership.  Hancock  v.  Heaton,  22  W.  R 
680;  80  L.  T.,  N.  8.  592— V.  0.  M. ;  affirmed 
on  appeal,  22  W.  R.  784. 

As  to  rights  of  partners  in  respect  of  prop- 
erty, profits,  (fee,  after  dissolution, — see  this 
title,  VI.,  2,  a. 

(h)  Actiona  between  Partners. 

When  maintainable,  for  Individnal  or  pazi- 
nership  demanda  or  oanaes  of  action.] — One 
partner  may  maintain  an  action  against  the 
other  partner,  for  money  leceivcd  to  the 
separate  use  of  the  former,  and  wrongfUly 
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ri-i^sci  to  the  partnership  account.  Smith  v. 
«#--r-o«j7,  2T.  \L  470. 

-T  -  ,  ""I'',  and  B.  wore  jointly  concerned  in  the 
lo    of  buitcra.  J.  consigiiud  tlicin  t'>  B.,  who 

►  l<\  t^lieni  on  their  joint  nccount.  T.,  being 
5n  vic^-'^tLMl  to  accept  bills  for  the  iirm,  refnsuu 

>  «  I  €  »    s«>  without  some  security,  when  B.  cn- 
i  j_::*-?«X,  if  T.  paid  the  bills,  to  rcpjiy  him  out 

f  tlvcj  proceeds  received  for  butters  already 
oi<l  -  and  T.  having  accepted  and  paid  the 
►i  *  Isi  r — Held,  that  tie  might  sue  B.  for  money 
ii».<l  iind  received  to  his  use.  Coffee  v.  Bnau, 
^    JLiitig.  54;  10  Moore,  841. 

-A.«  offered  to  B,  to  order  and  ship  goods  on 
xi-ft    ai.cl venture,  and  that,  if  any  profit  should 
n^rissc^  from  them,  B.  should  have  half  for  his 
broi^ble;  B.  onicrcd  the  goods  on  their  joint 
ciocount  and  paid   for  them: — Held,  that  ho 
entitled  to  recover  back  such  payment 
_      Inst  A.,  who  had  not  accounted  to  him  for 
t.li.o  profits.    Jlea/cet/iV.  AVa/tc/wtn/,  4  E.'ist,  144. 
The  partners  in  one  house  of  trade  cannot 
xxisxiutaiii  an  action  against  the  partners  in  an- 
ot  licr  htmse  of  trade,  of  which  one  of  the 
^>:&  rtncrs  in  the  plaintill^s  house  is  also  a  mem- 
V>c*r,  for  transactions  which  took  place  while 
tic    was  partner    in  both    houses;    and  that, 
xvliether  the  action  is  brought  in  the  lifetime 
of  the  common  p.jrtner,  or  after  his  decease; 
l>tit  after  his  decease,  t))c  surviving  partners 
of  the  one  house  may  sue  the  surviving  part- 
ners of  the  other  house,   upon  transactions 
subsequent  to   the   decease  of  the   common 
fianner.     Bosanguet  v.  Wray,  6  Taunt.  597;  2 
JMarsb    JJ19.     And   pee   Brooke  v.  Enderby^  4 
31oore,  501 ;  2  B.  &  B.  70. 

The  plainritf  and  defendant  wore  partners 
as  attorneys:  independently  of  the  partnershi]) 
account,  there  was  a  private«Bcparate  account 
of  moneys  due   from   the  defendant  to  the 
plaiatilT;  to  recover  the  bahmce  of  which,  the 
]>laiiitii!  sued.     It  had  been  previously  agreed 
between  them  that    the  plaintitl  should  ac- 
cept a  gross  sum  for  interest  on  the  private 
account,  to  be  made  up  to  a  certain  day;  that 
the  plaintiff  would  accept  2J^Z.  per  cent.,  for 
interest  on  the  private  account;  from  that  date 
for  six  months,  and  that  after  tiiat  period  the 
interest  was  to  be  5/.  |>er  cent. ;  that  the  de- 
fendant's share  of  the  partnersJiip money  tlien 
in  the  plaintilTs  hands  should  bo  applied  in 
liquidation  of   the  balance  of  the  private  ac- 
count; but   that  the  amount  of  all  the  bills 
due  to  the  firm  should  be  received   by  the 
plaintiff,  and    applied  in  the  first  instance  to 
discharge  certain  partnership  liabilities,  and 
then  in  discharge  of  the  balance  due  from  the 
defendant  to  the  plaintiff  on  the  private  ac- 
count:—Held,  that   the  effect  of  the  agroe- 
menf,  so   far  i\s  it  regarded   tlic   private  ac- 
count, was  to  insure  to  the  plain ti(f  the  right 
to  have  the  defendant's  share  of  the  partner- 
ship moneys,  whenever  ascertained,  applied 
in  discharge  of  his  separate  claim  upon  the 
defendant;  and   that  titcre  was  nothing  to 
suspend  the  plaintiff's  right  of  action  against 
the  defendant  for  the  recovery  of  the  balance 
of  the  private  account.     Simpson  v.  liachham^ 
6M.  &F.  612;  7  Bing.  017. 
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A.,  receiving  a  bill  of  exchange  in  pay- 
ment for  part  of  a  lot  of  cattle  jointly  pur- 
chased by  himself  and  B.,  indorsed  the  bill  to 
B  ,  and  B.  indorsed  it  over;  the  bill  being 
dishonored,  B.  promised  to  pay  A.  half  of  the 
amount  if  he  woidd  take  it  up: — Held,  that 
A.,  after  taking  it  up,  could  not  maintain  an 
action  aix&inst  B.  while  the  partnership  ac- 
counts remained  unliquidated,  liobson  V,  Cur- 
tis, 1  Stark.  78 — Ell  en  borough. 

A  project  having  been  formed  for  making 
a  road,  the  plaintiff  contracted  with  the  com- 
mittee to  make  the  plan^,  for  a  certiiin  sum. 
Before  they  were  completed  he  became  a 
shareholder  in  the  concern: — Held,  that  he 
was  entitled  to  recover  the  whole  of  the  con- 
tract price;  but  that  he  could  not  recover  for 
extra  work  done  since  he  became  a  share- 
holder. Luccu  V.  Beach,  1  M.  &  G.  417;  1 
Scott,  N.  R.  350;  4  Jur.  631. 

Action  for  money  paid.  Plea,  that  at  the 
time  of  the  commencement  of  this  suit,  and 
at  the  time  (»f  the  accruing  of  the  causes  of 
action,  the  plain: iff  and  defendant  carried  on 
business  in  copartnership,  and  that  the 
causes  of  action  arose  out  of  transactions  be- 
tween the  plaintiff  and  defendant  a<  such 
copartners;  and  that  the  accounts  of  the 
partnership  were  not  settled  or  adjusts  I,  or 
any  balance  struck  between  the  plaintiff  and 
defendant: — Held,  that  the  plea  was  bad; 
first,  liecause  it  did  not  show  tliat  this  was  a 
pjirtnership  transaction;  sec(»ndly,  nor  that 
the  debt  was  due  to  the  plaintiff  and  defend- 
ant jointly:  and  thirdly,  that  if  it  was  to  be 
taken  to  be  so  alleged,  the  plea  amounted  to 
the  genend  issue.  IVorrall  v.  Grayson,  1  M. 
&  W.  IGG;  4  D.  P.  C.  718;  1  Gale,  375. 

I^esolutions  were  passed  by  a  company,  of 
which  both  the  plaintiff  and  the  defendant 
were  directors,  to  rent  the  plaintiff's  house. 
A  draft  agreement  was  drawn  up,  and  the 
solicitors  of  the  company  were  authorized  by 
the  directors  to  sign  it.  No  objection  was 
made  to  it  by  the  plaintiff,  but  the  document 
was  never  either  signed,  dated  or  stamped. 
The  company  occupie<l  the  premises,  and  the 
plaintiff,  in  an  action  for  use  and  occupation 
against  a  co-director,  offered  this  in  evidence 
to  sliov/  that  the  occupation  was  by  the  other 
directors,  exclusive  of  himscdf: — Held,  that 
as  the  plaintiff  was  a  co-director,  the  law 
would  imply  he  was  a  co-tenunt,  and  there- 
fore unable  t<}  maintain  the  action ;  that,  to 
get  rid  of  this  implication,  he  was  bound  to 
show  a  special  agreement;  that  if  this  docu- 
ment was  not  such  an  agreement,  the  plaint- 
iff had  not  proved  his  case,  and  if  it  was,  that 
it  required  a  stamp.  Chadwick  v.  Clarke,  1 
C.  B.  700;  9  Jur.  530;  14  L.  J.,  0.  P.  233. 

When  maintainable  for  balance  found  due 
upon  aettlement  of  aocountj.] — Upon  a  disso- 
lution of  a  partnership,  and  a  mutual  state- 
ment and  settlement  of  accounts,  there  is  an 
implied  promise  in  law  on  the  pao^t  of  him 
against  whom  the  balance  is  found  to  pay  his 
copartner;  and  an  express  promise  to  pay  is 
not  necessary.  Backstraw  v.  Irnber,  Holt^  398 
— Gibbs. 
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Where  two  enter  into  articles  of  partner- 
ship for  seven  years,  in  which  is  a  covenant 
to  account  yearly,  and  to  adjust  and  make  a 
finnl  settlement  at  the  expiration  of  the  part- 
nership, and  they  dissolve  the  ])annership 
before  the  seven  years  ara  expired,  and  ac- 
count together,  and  strike  a  balance  which  is 
in  favor  of  the  plaintiff,  including  several 
items  not  connected  with  the  partnership,  and 
the  defendant  promises  to  pay  it,  an  action 
lies  on  such  express  promise.  Fotter  v. 
Allanson,  2  T.  R.  479. 

Where  two  pers^)ns  became  partners  in  a 
particular  commercial  adventure,  and  the  one 
sent  an  account  to  the  other,  dt-ating  a  loss 
resulting  from  the  speculation,  and  the  latter, 
on  an  application  being  made  to  him  for  pay- 
ment of  one  moiety  thereof,  said,  that  he 
woiiUl  call  and  settle  with  the  former:— Held, 
that  this  was  sufficient  evidence  of  an  adjust- 
ment of  the  amount  between  tiie  parties,  in 
an  action  brought  by  the  former  to  recover 
such  moiety.  Clarke  v.  OUnnitj  3  Stark.  10 
—Abbott 

Where,  in  an  action  for  use  and  occupation 
of  stables,  it  appeared  that  the  plaintiff  and 
defendant  had  l)een  engaged  in  running  a 
stage-coach,  and  weekly  accounts  were  de- 
livered by  the  former  to  the  latter,  by  which 
it  appeared  that  the  plaintiff  received  the 
profits  for  the  purpose  of  dividing  them,  and 
which  stated  the  sum  due  to  the  defendant 
for  the  work  done:— Held,  that  they  were 
not  evidence  of  set-off,  for  that,  to  become 
a  matter  of  set  off,  the  balance  in  a  partner- 
ship account  must  be  final.  Fromont  v. 
Coitpland,  2  Bing.  170;  0  Moore,  819;  1  C. 
&  P.  275. 

Proprietors  of  a  stage  coach  arranged 
aracmg  themselves  that  each  sltould  horse  the 
coach  for  certain  stages,  and  receive  the  pay- 
ments, and  make  the  requisite  disbursements 
on  such  stages:  and  it  was  tiic  practice  that 
one  or  more  of  the  partners  every  month  made 
up,  and  sent  round  to  the  other  partners,  a 
written  account  from  the  way  bills,  showing 
the  receipts- and  disbursements  of  each  pro- 
prietor, the  share  of  net  profits,  if  any,  due  to 
each,  and  the  proprietors  by  and  to  whom  the 
ascertained  shares  should  be  paid;  and  the 
{myments  were  made  accordingly.  In  an  ac- 
tion by  one  partner  against  another,  for  a  bal- 
ance so  adjusted  and  not  paid  (the  partnership 
still  continuing),  the  plaintiff^s  case  rested 
upon  a  written  account  made  out  as  above, 
but  not  stamped: — Held,  that  if  an  action 
would  lie  at  all  on  a  settlement  of  partnership 
accounts  which  was  not  a  final  close  of  all  the 
partnership  transactions,  still  the  settlement 
m  question,  not  appearing  to  have  been  agreed 
to  by  the  partners  generally,  or  by  the  plaint- 
iff and  the  defendant,  could  bo  binding  only 
as  an  award,  and  that  it  could  not  so  operate 
for  want  of  a  stamp.  Carr  v.  Smith,  5  Q.  B. 
123;  D.  &M.  192. 

Two  persons,  who  were  not  general  part- 
ners, having  been  ennfagcd  in  a  partnership 
speculation,  at  its  termination  a  paper  was 
drawn  up  and  signed  by  one  of  themi  con- 


taining a  statement  of  the  aocooots  b^^ 
them,  both  in  res|)ect  of  that  and  othn 
actions,  and  in  which  the  balauoe  appeared  e* 
be  against  himself:  subsequently  to  vhick^ 
it  was  agreed  that  the  amount  was  to  be  pad 
by  him  in  butcher's  meat: — Held,  that  Lc 
might  be  sued  on  an  implied  promise  to  .o^ 
the  balance,  and  that  the  agTeemeot  to  take 
the  amount  in  butcher's  meat  was  nudum  p^- 
tum.  Way  v.  MiUstone,  5  M.  &  W.  31;  2  H. 
&H.  82;3  Jur.  727.  • 

A.  and  B.  entered  into  partnership  to  rafc 
a  coal  mine,  and  the  coal  mine  being  worked 
out  and  the  coal  pit  being  filled  ap,  A.  wd 
he  would  join  in  no  more  coal  pita,  aad  jL 
and  B.  agreed  to  divide  the  materiak  aad 
utensils,  each  p:irty  taking  {>ne-hal f  in  vaive. 
article  by  article,  iiccording  to  a  valisatioj  t* 
be  made;  and,  after  the  valuation  had  bees 
made,  B.  agreed  to  take  the  whole  at  tbe 
valuation,  and  accordingly  took  poeaesooa 
thereof: — Held,  that  A.  had  an  imiDeiture 
right  of  action  fur  a  moiety  of  the  value  (tf 
the  m*Jterials  and  utensils.  JodbMt  t.  Sijp- 
herd,  2  C.  &  M.  361 ;  4  Tyr.  330. 

Two  ])roprietors  of  a  stage-coach,  A.  a^ 
B.,  dissolved  their  partnership  in  Noreabet: 
During  their  partnership,  monthly  accoocti 
were  made  up,  on  each  of  which  a  balmce 
was  struck  in  favor  of  A.  These  baUoces 
were  never  carried  forwanl  from  one  acconst 
to  another.  B.  had  paid  A.  the  balance  tm 
the  November  account,  which  was  made  op 
to  the  time  of  the  dissolution: — Held,  th&tiu 
might  maintain  an  action  for  the  beilances  ii 
his  favor  on  the  September  and  October  ic^ 
counts.  Brierly  v.  Cripps^  7  C.  4  P.  70^ 
Tindal. 

Held,  also,  tAat  the  accounts  kept  by  a 
clerk,  who  was  the  agent  of  alt  the  partira, 
were  receivable,  without  his  being  called  ass 
witness.     Ih. 

Where  two  persons  jointly  undertook  to 
procure  a  <'argo  for  a  vessel  for  certain  CMa- 
missiot),  wliicli  tliey  agreed  to  divide  equally 
between  themselves,  and  one  of  them  received 
on  account  of  such  commission  a  certain  sum  of 
money: — Held,  that  the  other  could  aot 
maintain  an  action  for  a  moiety,  the  demand 
arising  out  of  a  partnership  tr.msartion,  aod 
no  account  having  been  settled  between  ibcni. 
Bovill  V.  llammotuL,  C  B.  &  C.  149;  9  D.  &R 
180. 

Whan  maintainable  for  contribotion  aad 
moneys  paid.] — A.,  B.,  and  C,  having  dis- 
solved partnership.  C,  after  such  dissoiutioa, 
drew  bills  in  the  partnership  firm,  in  f-iTor 
of  D.,  he  not  knowing  of  surh  dissolution. 
n]K)n  which  D.  brought  his  action  again^all 
the  former  partners;  and  C,  having  pleaded 
his  bankruptcy,  D.  entered  a  nolle  pnisequi 
as  to  him,  and  recovered  judgment  against 
A.  and  B.,  which  was  afterwards  satisfied  bj 
the  attorney  of  A.  aiM  B.,  who  advanced  part, 
and  borrowed  the  rest  of  the  money  on  their 
joint  credit:— Held,  that  the  sum  so  paid  in 
8!itisfaction  of  the  judgment  might  be  ^^ 
covered  in  a  joint  action  by  A.  and  B.  agaioit 
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^*         O^jKiTMY,  Harper,  5  East,  225;  1  Smith, 

*X*l^43    defendant  agreed-  in  writing  to  take 

»rft<s   I  isi.lf  share  of  certain  goods  bought  by  the 

>lsi.ixit:iff  on  their  joint  account,  half  in  the 

>i'oQt;  or  loss,  and  to  furnish  the  plaintiff  with 

i»»lf       the  amount   in  time  for  the   payment 

t^licxxsof,  the  goods  being  to  be  paid  for  by 

l>llls  : — Held,  that  the  plaintiff  having  puid 

tlie    whole  price  of  the  goods  which  were  to 

oonst;itute  the   partnership  stock,  to    which 

l>ot.li.   parties  were  to  contribute  equally,  an 

fft.ot,ion    lay    against    the    defendant   for    his 

moiety  of  the  price,  which  was  to  be  fur- 

nislkod  by  him  in  the  first  instance,  although 

t^liere  might  be  an  account  to  be  taken  be- 

t^.xA,'C€?n  them  as  partners  upon  the  subsequent 

cl  isposnl  of  the  joint  stock.    Venning  v.  Lecbie, 

la  Ejist,  7. 

.Ajo.  action  does  not  lie  by  one  subscriber  for 
t>lio  purpose  of  procuring  a  bill  in  parliament 
against  all  or  any  one  of  the  other  sub- 
scribers.    Holmes  v.  Higgim^  1  B.  &  0.  74. 

A.  recovered  against  B.,  C.  and  D.,  part- 
ners in  trade,  upon  their  joint  contract,  and 
t-ook  in  execution   B.   only,    who   thereupon 
psiid  the  whole  sum  recovered: — Held,  that 
B.  could  not  recover  in  a  court  of  law  against 
Ills    co-defendants    for    contribution.       His 
remedy  was  in  equity,  as  in  cases  of  a  volun- 
tary payment  by  one  partner  of  a  debt  due 
from  himself  and  his  copartners  upon  their 
joint  contract.     Scaler  v.  Hichson  or  Nixony  2 
N.  &  M.  258 ;  5  B.  &  Ad.  936. 

Where  four    persons,    who  had   acted  as 
directors  of  a  proposed  railway  company,  be- 
ing sued  for  debts  contracted  on  account  of 
the  concern,  jointly  retained  an  attorney  to 
defend  them  on  their  personal  responsibility : 
— Held,  that  one  of  the  four,  who  had  paid 
the  attorney's  bill,  was  entitled  to   sue  the 
others  for  contribution.     Edger  v.  Knapp^  6 
Scott,  N.  R.  707;  5  M.  &  G.  703;  1  D.  &  L.  78. 
A.,  B.  and  C,  by  an  agreement  in  writing, 
hired  premises  of  I).     Tlie  premises  so  hired 
were    intended  to  be,    and  were,    used    for 
the  purposes  of  a  company,  of  which  A.,  B. 
and  C.  were  at  the  time  of  the  contract  com- 
mitteemen;  rent  was  for  some  time  paid  by 
the  company,  but  ultimately  became  in  arrear; 
whereupon  D.   sued  A.,  B.   and  C.  upon  the 
agreement;   B.  and  C.  suffered  judgment  by 
default,  and  D.  recovered  the  amount  of  rent 
and  cnsts  ngainst  A. : — Held,  that  A.  was  en- 
titled to  sue  B.  and  0.  for  contribution,  and 
tbilt  his  remedy  against  B.  was  not  affected 
by  the  circumstance  of  B.'s  having  ceased  to 
(io  n  member  of  the  committee  before  the  ac- 
cruing of  the  rent   in  respect  of  which  the 
action  was  brought.     Boulter  v,  Peplow,  9  C. 
B.  493;  U  Jur.  248;  19  L.  J.,  0.  P.  191. 

A.  npplieu  to  D.  and  S.,  who  were  in  part- 
nership, foi  a  ican.  D.  and  S.  gave  him'  an 
acceptance  by  D.  aione,  and  A.  signed  an 
acknowledgment,  ^n  which  ho  declared  that, 
if  he  discounted  D.'s  acceptance,  he  would 
remit  his  own  acceptauce  co  D.  and  S.  A. 
dill  fret  D.'s  acceptance  discounted,  but  did 
not  remit  his  own  acceptance.     D.  was  after- 


wards sued  by  the  holder  of  his  acceptance, 
and  paid  the  amount  out  of  the  partnership 
funds:— Held,  that  D.  was  entitled  to  sue  A. 
for  money  ])aid  to  his  use,  upon  an  implied 
contract  by  A.  to  indemnify  him,  arising  upcm 
D.  being  compelled  to  pay  the  acceptance, 
and  that  S.  need  not  join  in  such  action ;  al- 
though if  an  action  had  been  brought  against 
A.  on  the  written  agreement  for  not  remitting 
the  cross  acceptance,  8.  must  then  have  been 
a  CO  plaintiff.  Drieer  v.  Bartim,  17  Q.  B. 
989;  21  L.  J.,  Q.  B.  157. 

A.  and  B.,  being  partners,  kept  an  account 
with  a  banker.  On  the  banker's  claiming  a 
balance  against  the  firm,  A.  demanded  an  ex- 
planation from  B.,  and  B.  wrote  to  him  that 
the  firm  had  nothing  to  do  with  it.  Subse- 
quently B.  gave  the  banker  a  promissory  note 
for  this  balance,  signed  in  the  partnership 
name.  A.  having  been  compelled  to  pay  this 
note: — Held,  that  lie  might  recover  the  whole 
from  B.  as  money  paid  to  his  use.  Grose  v. 
Cheshire,  7  Exch.  43;  15  Jur.  993;  21  L.  J., 
Exch.  3. 

The  plaintiff  and  the  defendant  were  share- 
holders in  a  mining  company;  money  being 
required  to  work  the  mine,  T.,  who  was  also 
a  shareholder,  applied  to  a  bank  for  an  ad-  * 
Vance  of  500^,  which  they,  the  bank,  con- 
sented to  make,  on  the  security  of  a  joint 
note  of  the  plaintiff,  the  defendant  and  T. 
The  note  was  given,  and  the  money  advanced, 
and  applied  to  the  purposes  of  the  mine. 
The  plaintiff  having  been  compelled  to  pay 
more  than  his  share  of  the  note,  sued  the 
defendant  for  contribution: — Held,  that  this 
was  not  a  partnership  transjiction,  and  there- 
fore that  the  action  was  maintainable.  Sedg- 
wick v.  DanieLl,  2  H.  &  N.  319;  27  L.  J., 
Exch.  116. 

A.  and  B.  being  joint  owners  of  a  race- 
horse, it  was  agreed  between  them  that  A. 
siiould  keep  and  train,  and  have  the  general 
management  of  the  horse,  conveying  him  to 
and  entering  him  for  the  different  races;  that 
8o<.  per  week  should  be  allowed  for  his  keep, 
and  that  the  expenses  of  keeping,  training, 
and  managing  should  be  borne  jointly  by  A. 
and  B.,  and  tlie  horsa's  winnings  be  equally 
divided  l>etween  them.  A.  having  paid  all  the 
expenses  of  the  keep  and  management  of  the 
horse,  and  there  being  no  winnings  to  divide: 
— Held,  that  even  asstiming  that  this  agree- 
ment constituted  a  partnership  between  A. 
and  B.,  which  the  court  thought  it  did  not, 
A.  was  entitled  to  recover  from  B.  a  moiety 
of  the  disbursements  made  by  him  on  account 
of  the  horse,  as  being  in  the  nature  of  an  ad- 
vance of  capital  for  B.  French  v.  8tyring,  2 
C.  B.,  N.  S.  354;  3  Jur.,  N.  8.  070;  26  L.  J., 
C.  P.  181. 

Ap  to  suits  for  dissolution  of  partnership,^- 
see  this  title,  Yl.,  1,  K 

2.  As  to  Third  Person* 
(a)   In  GeneraL 

Acta  within  scope  of  partnership.] — ^If  two 
are  partners  as  attorneys  and  conveyancers, 
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and  ooe  n*ceives  m'>ney  to  be  laifl  out  on 
niortir:i<;p.  the  oihcr  is  li.ible  for  the  amnuat, 
tliott^h  Ills  parrncr  irave  jiKrp:inite  receipt  for 
it.      W'ilUlt  V.  ChuNi^Ts,  Cow  p.  814. 

One  pirliKT  has  no  piwi-r  to  bind  iinotlicr 
bv  usin^  tne  iKiine  of  the  (Irm  in  a  matter 
which  is  not  in  the  u^ual  eourse  of  the  pari- 
n«'rsliip.  llaalc'Kiin  v.  Yonmf,  D.  &  M.  700; 
5  (i.  H.  -20.1;  8  Jur.  :5;}8;   13  L,  J.,  Q.  B.  2^."). 

.Vttorni-ys,  as  sudi.  are  not  scrivi«ne»*s. 
Hanntn  v.  Jt'inmn^  3  EI.  &  Bl.  01;  17  Jur. 
lOlMJ;  22  L.  J.,  Q.  B   29r;  3  C.  &  K.  272. 

It  xa  ihcrffore  not  within  the  sco{k*  of  the 
])artn(THhip  authority,  so  .i8  to  bind  a  partner 
without  further  pr  »of  of  authori'v.  for  one 
aitirney.  witliout  tiie  knovvled«;e  (»f  hi.s  p.irt- 
ncr,  to  ucrcpt  money  on  deposit,  until  a  good 
security  cum  l>e  found,     lb. 

In  March.  1832,  B  an<l  C,  who  were  then 
in  partnership  as  soncitoi-s,  wcro  employed  by 
A.  to  lav  out  500/.  on  mnrtiniffc.  Thev  lent 
the  money  to  L.  on  tlic  mort<^ai^f  of  premises, 
and  rt'tiiined  possession  of  the  d**ed.  The 
premis'S  wcmc  :ifler wards  sold,  subject  to  the 
mort^TMg'*,  and  the  pun-h  »mt  paid  (?.  the 500/. 
and  interest,  but  without  the  koowledije  of 
B. ;  and  the  deed  w:i>5  fjiven  up  to  the  pur- 
chiser  by  C,  but  no  reeeipt  was  indors-d 
thereon,  nor  was  any  reconveyance  or  receipt 
e-\e(!uteil  or  signed  by  .\.,  who  was  not  in- 
formed that  the  money  had  been  paid.  In 
December,  18.}2,  C,  witliout  the  knowledge 
of  li.,  returned  to  the  purchaser  300/.,  and 
received  back  the  mortj»aj^e  deed,  and  no 
part  of  the  500/.  was  paiil  to  A.  Interi»9t  ut 
first  on  the  5I>0/..  and  (hen  upon  thi*  300/., 
ivas  puitl  lo  C.  by  the  purchaser,  an<l  entries 
were  male  in  the  b  »oks  of  B.  and  C.  givin«^ 
credit  to  A.  for  interest  on  the  500/.,  and 
debiting  him  with  interest  paid  to  his  agent. 
In  July.  1838,  thev  dissolved  partnership. 
Up  to  the  dissolution,  interest  on  the  500/. 
was  regularly  paid  to  the  ogent  of  A.  by  C, 
by  checks  drawn  by  B.  and  C.  on  their  bank- 
ers, and  after  the  dissolution  it  was  paid  by 
C,  sometimes  in  cash  and  sometimes  by 
checks  on  his  own  banker.  In  some  of  the 
receipts  the  money  was  de*4cribed  as  interest 
upon  a  mortgage.  A.  died  in  M:iy,  1840. 
In  I)eceml)er,  18tO,  the  purchaser  paid  C.  tlie 
300/.  and  interest,  and  received  from  him  the 
mortgage  deed.  B.  was  ignomnt  of  tlie  re- 
ceipts and  payments  subsequent  to  the  in- 
vestment of  the  500/.  up  to  1849.  In  1848, 
the  executors  of  A.  discovered  that  the  mort- 
gaixe  money  had  been  repaid  : — Held,  that  no 
action  would  lie  against  B.,  inasmuch  as  the 
subsequent  receipt  of  the  mortgage  money  by 
C.  was  wholly  unauthorized,  and  not  within 
the  .«cope  of  the  partnersliip  business.  Sim* 
V.  Brutton,  5  Exch.  802;  20  L.  J.,  Exch.  41. 

.A.,  a  partner  in  a  banking  firm,  advised  B., 
a  female  customer  of  the  bank,  to  siell  out 
some  Dutch  stock,  telling  her  the  firm  could 
procure  for  her  better  security,  and  that  he  had 
one  in  view;  he  said  the  money  was  in  fact 
wanted  by  his  own  son,  wlio  was  in  trade.   B. 

Id  out  the  stock,  and  paid  the  money  into 

^  bank ;  she  then  gave  A.  a  check  to  draw 


it  out  and  Invest  it.  He  drew  it  out  at  1 
applied  it  and  ab-conded,  the  in  en>t  Iiav 
been  rejyularlv  carried  to  her  aci  o  m  ii  f^ 
m'antimo  in  the  l)oo';s  of  tl»e  Inu.';.  .n  bj 
whom  d  d  not  clearly  a;>(>ear.  All  t  'fits 
transactions  took  pl.icc  at  the  ba-jkin^-ln^*^, 
and  B.  ha*l  no  acquaint;i'irc  or  d«Mii.  .,'- -sirU 
\.  except  as  a  banker  and  a  ujen'^T  (f  the 
firm.  The  othi'r  p:ir(ners  <Iit]  not  .r.  •.*  r  ra 
have  kn<iwn  of  tlicm  at  the  time  tiK's  iDfk 
plac(»,  bit  they  di  I  bef"re  A.  aiisc»»  de>l: — 
Held,  that  they  were  not  liable  HI*'*-;*  v. 
JeiM'y,  2  Drew.  143;  2  Eq.  R.  545:  Is'jTai: 
705;  23  L.  J.,  Chauc.  483. 

But  a  tirm  of  stock-brokers  punrlia^iog.  ca 
behalf  of  a  customer,  f<»rei:ni  sccurit!f*s  y«»- 
iui^  by  delivery,  which  in  their  ii:>ii-d  tiMi^at 
of  dealing  tliey  retained  in  their  own  cu$tO(]T, 
are  jointly  and  severally  liable  to  make  jr^oi 
the  same  if  lost  or  misapplied.  De  f^iheyn  v. 
Dairlat/,  23  Beav.  107;  20  L.  J..  Chanc  :47. 

Whore  a  firm  of  solicitors  received  fn^ai  ■ 
die  it  a  sum  of  money  for  which  a  rf?cet|K  «?$ 
given  in  the  name  of  the  firm,  statin*;  tiu& 
part  of  the  mo:)cy  was  ia  payment  <>f  e&sts 
due  to  the  firm,  and  that  then-sidue'  wx^  u 
mtike  arranifements  with  the  client's  credi"»rs. 
and  ihesolieicormisappropriate^l  tliemooei:^ 
Held,  that  thts  transaction  with  the  cdient  vti 
within  t  le  8Coi>c  of  the  partnership  bu<>iQe», 
and  that  the  partners  in  the  firm  were  joioilj 
and  severally  liable  to  make  goo«l  tbe 
amount.  Atkifison  v.  Mtick-reth,  2  L.  IL,  Eq. 
570;  35  L.  J.,  Ch  mc.  024;  14  \V.  R  8<i:  H 
L.  T.,  N.  S.  722— H.  But  see  PlHouri. 
Gregory.  43  L.  J.,  Chanc.  616;  31  L.  T.,  5. 
8.  17;  also  St.  Aubryn  v.  S/nfirt,  5  L.  R  ,  Eq. 
183;  and  S.  C,  on  appeal,  3  L.  R.,  Ch.  046. 

When  a  t>tu*tiier  in  a  firm  of  aolicirors,  ii 
negotiating  a  mortgage,  falsified  the  abstract 
title  deliv^ered  to  tiie  mortg-agees  for  tb« 
purpose  of  concealing  prior  incumbFaiictav 
and  substituting  in  the  schedule  of  tliedraftof 
the  mortgage  deed  for  an  unincumbered  fam 
the  name  of  a  farm  whicli  he  knew  to  l>e  io- 
cumb<*red: — Iludd,  on  a  claim  by  the  mort- 
gagees.to  prove  against  the  estat»t  «>f  one  ot 
the  other  deceased  (lartncrsfor  any  deficiency 
in  their  security,  that  the  pro6ta  of  the  traa- 
snetion  l>eing  for  tiic  general  iM'Qcfit  of  tike 
firm,  all  the  partners  were  liable  for  tbe 
fraudulent  act  of  one  |)artner.  Sa^tjfer  v. 
OootlwU,  15  W.  11.  1008;  86  L.  J.,  Cbaae. 
578— V.  C.  S. 

Tiic  principal  in  a  baunoss  who  holds  oat 
an  agent  to  the  world  aa  the  ostcinaible  pria- 
cipal.  and  carries  on  the  bosiQess  under  tbe 
management  of  and  in  the  name  of  such  a|*eDt, 
is  bound  by  all  such  acts  and  contractaofthe 
agent  ns  are  incidental  to  the  ordinary  coo- 
duct  of  the  business,  and  anch  liability,  as  to 
the  rest  of  the  world,  cannot  be  restricted  by 
any  private  arrangement  between  ibem. 
Kdrnwida  v.  Bii9heUy  35  L.  J.,  Q.  B.  SO;  IL 
R.,  Q.  B.  97;  12  Jur.,  N.  8.  832. 

Fraud,  misrepresentation!  Ac.] — A  fim 
cnnnot  acquire  property  in  goods  obtained  by 
the  fraud  of  one  partner,  although  tbe  oUieif 
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ro     Tiot  privy  to  it.     KiU^  v.  Wilson,  R.  & 
I-     aT8— Ahbott. 

-A.       partner  in   a  bank   transferred  certain 

•♦^<^ol-c     out  of  a  customer's  name  in  tlic  books 

>r      t  lie    Bank    of   En^^land,    under   a    forayed 

>  >wcr  of  attorney,  and  without  any  authority 

Fr«»m.   her,  and  caused  the  produce  to  ho  mixed 

^rltli     t!ic  money  of  the  firm:  behaving   been 

C'tn-victed    of    another    forgery,     committed 

iiriiliT  similar  circumstances,  and  executed: — 

XToltl,  that  the  customer  might  recover  against 

tlic?     surviving  partners  the  amount,  as  mjney 

lit\cT     and    njceivod    to    her    use.     Marsk   v. 

:K:c€M,ting,  1  Scott,  5;  1  Bing.  N.  C.  198:  2  C. 

Ssi   IP.  250. 

AVberc  one  of  two  partners,  with  the  inten- 

'tioii   of  cheating  the  other,  goes  to  a  shop 

ami   purchases  articles  such  as  mi:;ht  be  u^ed 

in     tlic   partnership   business,    wliich   he    in- 

fitckiitly  converlH  to  his  own  separate  u<e;  if 

t,iicrc   is   no  collusion   between  Idm  jmd   the 

Belief,  it  is  a  pu'tnership  transaction,  and  the 

innocent  partner   will  be  liable  for  the   price 

of  the  goods  witht>ut  any  proof  of  previous 

clcalingd     between      the     parties.       Band     v. 

Gibaon^  1  Camp.  IS5— Ellenhorough. 

A-  cmidoyel  B.  and  C  ,  who  were  partners 
as  wine   and  spirit   merchants,    to   purchase 
Tvinc  and  sell   the   same   upon    commission. 
C,  the  managing  partner,  represented  that  he 
Imd  made  the  purchases,  and  that  he  bad  sold 
A  part  of  the  wines  so  purchased  at  a  prolit; 
the  procei-ds  of  such  suppoc^ed  srdes  lie  paid 
to  A.,  and  rendered  accotnits,    in    which    he 
stated  the  pirchasca  to  have  hcen  made  at  a 
certain  rate  p  r  pipe.     In  fact,  C.  Imd  neither 
b«)Ught  nor  sold  any  wine.     The  transactions 
were  entirely  fictitious,    but    B.   was  wholly 
ignonmt  that  they  were  so.     Upon  the  whole 
account   a  larger  sum  had  been  repaid  to  A., 
as  the   proceeds   of  that   part   of   the    wine 
alleged  to   have  been   re-sold,  than    he   had 
advanced;  but  tlio  other   part  of  the   wine, 
which  C.  represented   as  having   been    pur- 
chased, was  unaccounted  for: — Held,  thai  B. 
was  liable  for  the  false  represent  itions  of  his 
purtiier;  and  that  A.  was  entitled  to  retain 
the  money  which  had  been   paid  to  him  upo.i 
thei^  ficiitii'Us  transactions,  as   if  they  were 
real.     Rapp  v.  Latham,  2  B.  &  A.  71)5.* 

Held,  also,  tnat  the  supposed  purchiiscs 
having  b«eii  represented  to  have  be  ii  made 
at  u  certain  8i)ecitted  rate  per  pip  •,  A.  might 
maintain  an  action  to  recover  the  specific  sum 
advanced  for  the  number  of  pii)es  of  wine 
unnccounrcd  for.     Ih 

A  and  B.,  having  for  many  years  been 
pnrtiiors  in  business  as  solicitors,  dissolved 
pnrtnersliip  in  1834,  and  the  basiness  con- 
tinued to  be  carried  on  by  A.  alone,  Utitil 
1841,  wlien  he  became  bankrupt,  and  it  was 
(hen  discovered  that  a  sum  of  money  which 
liofl  been  paid  by  a  client  into  the  joint  ac- 
count of  the  firm  at  their  bankers'  in  1821), 
for  the  pur|)ose  of  investment,  and  which  A. 
had  shortly  afterwards  represented  to  have 
been  invested  accordingly,  and  on  which  he 
b^l  regularly  paid  interest  on  that  footing, 
bad,  instead  of  being  invested  in  equity,  been 


appropriate*!  by  him  to  his  own  use  Upon  a 
bill  filed  by  the  client  again.st  B.  to  make 
him  liable  for  the  money: — Held,  that,  even 
a-^suming  the  defendant  to  have  beL»n  (as  he 
alleged  he  was)  personally  ignorant  of  the 
whole  transiiction,  and  lo  have  derived  no 
benelit  fmm  Use  fraud,  still  he  was  bound  by 
the  representation  of  his  partner:  such  repre- 
sentation relatinQT  to  a  matter  wirldn  the  limits 
of  tlic  pnrtnership  business,  and  amounting 
tlicreforc  to  a  guaranty  by  the  firm  to  t!ie 
parties  concerned,  that  they  should  be  placed 
in  the  same  situation  as  if  the  fact  represented 
Were  tnie.  Dta'n'  v.  Dromley,  2  Ph.  354:  11 
Jur.  617;  10  L.  J.,  Chanc.  495. 

A.,  B.  and  C.  executed  to  a  banking  firm, 
consisting  of  E.,  F.  and  G.,  a  power  of  at- 
torney, empowering  them  jointly  and  sever- 
ally to  receive  the  dividends,  and  to  sell  out 
the  stock  itself.  The  power  was  .sent  by  the 
bankers  to  thcirbroker,  who  deposited  it  with 
the  Hank  of  England.  F.  alone  clandestinely 
sold  out  the  stock,  but  the  firm  had  credit  for 
the  proceeds.  The  sale  was  concealed,  and 
the  am«umi  of  dividends  for  some  time  ac- 
countcnl  for:— Held,  that  E.  was  liable  for 
the  sale,  thouirh  it  hail  taken  place  after  the 
de.ith  of  C.  and  G  ;  and  that  he  would  have 
i»een  eqtmlly  liahle.  thougli  the  proceeds  had 
not  been  placed  to  the  credit  of  the  firm. 
Sadler  y.  L^%  0  Beav.  324;  7  Jur.  470;  12  L. 
J.,  Ciinnc.  407. 

A  p  irtiiership  firm  of  W.  and  Q.  being  in 
insolvent  cintumstances,  a  deed  of  dissolution 
W51S  execut'  d,  wherebv  G.  assii^ned  to  \V.  all 
his  interest  in  the  partnershiivassets.  and  W. 
Covenanted  to  pjy  ilie  partnerHhip  debts  and 
indemnify  G.  from  the  liabilities  of  the  part- 
ners.lip.  Fourteen  diys  afterwards  W.  amd 
G.  were  ad judic lied  binkrup.s: — Held,  that 
the  deed  of  dis-olu  ion  wms  fraudulent  and 
voi  i  as  against  thi'  joint  creditors,  and  that 
the  whole  of  th-*  p;irtnership"  property  as  it 
existed  at  the  date  of  the  deed  continued  to 
be  i  'iiit  pr(»|>ertv.  Ala/on^  Ex paiie^  11  Jur., 
N.  S.  4;]a;  :54  L.' J.,  Bank.  25;  13  VV.  Ii.  029; 
12  I..  T.,  N.  tJ.  254-0. 

Illegal  transactions.  I — An  action  cannot  be 
maintained  hy  s  veral  partners  for  goods  sold 
by  one  of  them  living  in  Guernsey,  and  piicked 
by  him  in  a  particular  niann*  r  lor  the  purpose 
of  smugglin'X,  though  the  otiier  partners  who 
resid -d  in  Engl  «nd  kn'«v  oorun^of  tliesale: 
for  it  is  a  contract  by  subjects  in  England 
made  in  contravention  of  the  laws,  and  this 
case  must  l>e  coDsi«lered  in  tiie  same  light  as 
if  all  the  partners  resided  in  Engia  id.  Btgaa 
V,  Laiore/ier^  3  T.  U.  454.  And  t^dc  WaymHl 
V.  Reed,  5  T.  II.  51)9,  and  Clwjdsy,  Peualuna, 
4  T.  R  400. 

If  one  of  the  partners  of  a  foreign  firm,  who 
is  resident  in  England,  buys  goods  <m  their 
behalf,  which  are  sent  out  to  and  sold  by 
them,  and  accepts  a  bill  of  exchange  for  the 
price,  thescdler,  knowing  that  he  was  dealinff 
with  the  firm  ail  along,  may,  on  the  Englisfi 
partner^s  bankruptcy,  and  his  failure  to  real- 
ize under  it  the  whole  amount  of  the  bill, 
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procceil  against  the  other  partners  on  the 
oriprifiul  cause  of  action,  ana  recover  for  the 
residue.  BidtomUy  v.  Nuttall,  5  C.  B.,  N.  8. 
122;  6  Jur.,  N.  8.  315;  28  L.  J.,  C.  P.  110. 

As  to  actions  by  and  against  tliird  persons, 
— see  this  title,  IV. 


(6)   Contracts,    Conveyances    and    Dealings 
with  Partnership  Pn>perty  or  Busi- 
ness, Generally. 

Oontraots,  in  general.] — Where  one  of  two 
partners  mukcs  a  contract  as  to  the  terms  on 
which  any  business  is  to  be  transacted  by  tiie 
firm,  although  such  business  is  not  in  their 
usual  course  of  dealinpr,  and  even  contrary  to 
their  arrangement  with  each  other,  and  the 
business  is  afterwards  tmnsactcd  by  or  with 
the  knowledge  of  the  other  partner: — Held, 
that  he  is  bound  by  the  contract  made  by  his 
partner.  SaridiUtiuU  w  MarJiy  2  B.  <&  A. 
073. 

Although  one  (lart  owner  of  a  ship  has  no 
implied  authority  as  such  to  order  insurances 
to  be  effected  on  account  of  the  others,  yet, 
if  they  arc  in  partnership  together,  an  order 
to  insure  given  by  one  renders  all  liable. 
Uooper  V.  Liubt/,  4  Camp.  GO — Ellen  borough. 

In  the  absence  of  evidence  of  usage,  a  part- 
ner has  no  implied  authority  by  law  to  bind 
his  CO- partner  by  a  banking  account  opened 
by  him  in  his  own  separate  name,  instead  of 
in  the  name  of  the  firm,  although  such  ac- 
count is  for  the  purposes  of  the  firm. 
Alliance  Bank  v.  K&irBuy^  40  L.  J.,  C.  P. 
249;  0  L.  U..  C.  P.  433;  1»  W.  R.  822;  24  L. 
T.,  N.  S.  552. 

A  building  committee  having  been  formed 
for  the  purpose  of  erecting  a  church,  the  de- 
fendant became  a  member  of  it.  The  defend- 
ant at  one  meeting  seconded  a  resolution 
that  the  design  submitted  by  the  architect 
should  be  adopted,  provided  the  amount  did 
not  exceed  5,500^.,  which  resolution  was  car- 
ried, lie  was  not  present  when  the  contract 
was  made  with  the  builder,  nor  did  he  attend 
any  subsequent  meetings;  lie,  however,  never 
formally  resigned.  In  consequence  of  unex- 
pected expenses,  the  amount  required  came 
to  a  sum  considerably  more  than  5,500^.,  and 
the  subscriptions  proved  inadequate  to  pay 
the  builder.  In  an  action  by  the  builder 
against  the  defendant,  to  recover  the  balance 
due  to  him: — Held,  in  the,  absence  of  evi- 
dence that  the  defendant  had,  after  absent- 
ing himself  from  the  committee  meetings, 
authorized  nny  one  to  ph.'dge  his  credit,  or 
had  subscqui-ntly  ratified  the  acts  of  the  com- 
mittee, that  he  was  not  pcrsonallv  liable  to 
the  builder.  WhilUer  v.  lioberts,  ^28  L.  T., 
N.  8.  CG8— C.  P. 

Purchase  of  goods.] -> If  several  persons 
horse  (with  horses  their  several  property),  the 
several  stages  of  a  coach,  in  the  general  profits 
of  which  they  are  partners,  they  are  not  all 
jointly  liable  for  goods  furnished  to  one  part- 
ner for  the  use  of  the  horses  drawing;  the 


coach  along  his  part  of  the  road.     Rgrtm  r. 
Hansofi,  2  Taunt.  49;  2  C.*mp.  97. 

Both  of  two  partners  are  liable  for  gat 
furnished,  if  they  have  both  had  the  use  of 
it,  although  the  lease  of  the  wharf  np^ 
which  it  is  supplied  is  granted  to  one  of 
them.  London  Gas  Light  and  Cote  Cos^gsf 
v.  NichoUs,  2  C.  &  P.  305— Best. 

A.,  in  1847,  agreed  with  B.  to  supply  kia 
with  bricks  whenever  he  wanted  them,  (er 
28«.  per  1,000,  ready  money.  In  1S48  B.ia-i 
C.  became  partners,  and  Jiftcr  that,  B.  f^^a 
time  to  time  ordered  bricks  of  A.,  wliict 
were  used  for  a  partnership  pur|>0!>c: — HeM, 
that  C,  as  the  partner  of  B.,  was  liahk  t« 
A.  for  the  price  of  these  bricks,  each  order 
being  a  new  contract;  but  if  the  contract  fd 
A.  and  B.  had  been  for  the  supply  of  a  cer- 
tain number  of  bricks  at  so  much  per  1,008, 
a  subsequent  partner  would  not  have  'iea 
liable.    DyJce  v.  Brewer,  2  C.  &  K.  828— Erk. 

Whether  there  is  a  partnership  to  csirry  oa  s 
work  that  would  give  each  partner  author  itjta 
make  such  contracts  as  would  be  proper  for 
tho  completion  of  the  work,  and  whetbe/A 
contract  is  so  or  not,  is  a  question  for  tie 
jury.     Ih, 

A  person  getting  his  paid  servant  to  carrf 
on  business  under  the  name  of  a  firm,  as  mer- 
chants, is  jointly  liable  w'ith  him  for  gf*od$ 
ordered  by  the  servant  in  the  way  of  the  basi- 
ness.  Kirhcood  v.  Cluethaniy  2  F.  &  F.  798; 
10  W.  R.  070. 

Certain  persons,  of  whom  the  defendant 
was  one,  associated  themselves  together  for 
the  publication  of  a  periodical  work  under 
certain  regulations,  one  of  which  was,  that 
a  committee  (naming  them)  should  assist  tbe 
editor  in  promoting  the  prosperity  and  cir- 
culation of  the  work,  in  obtaining  as  far  as 
possible,  without  ex[x?nse,  literary  coDtribo- 
tions,  and  in  all  such  matters  connected  wiU 
the  work  as  the  editor  might  require  aid  in, 
but  not  interfere  with  the  editorial  depart- 
ment:— Held,  that  this  gave  no  authority  to 
one  member  of  the  committee  to  contract  for 
articles  to  be  paid  for  so  as  to  bind  the  pro- 
prietors. Heraud  v.  Leaf^  5  C.  B.  157;  IT 
L.  J.,  C.  P.  57. 

Iioana  and  advances  of  money.] — Money 
lent  to  one  partner  for  his  own  expenses 
while  engaged  in  the  partnership  business  is 
a  partnership  debt.  JiothiceU  v.  iZitjR^Arqft;! 
Esp.  406 — Kenyon. 

But  if  money  is  lent  to  one  of  two  fiartoen, 
who  says  he  borrows  it  for  the  firm,  and  be 
misapplies  it,  and  there  is  proof  that  tbe 
plaiiitiif  lent  it  undei'  circumstances  of  negH- 
gence,  and  out  of  tho  ordinary  course  of  busi- 
ness, he  cannot  recover  against  the  otber 
partner.  Llo7jd  v.  Freshficld,  2  C.  &  P.  335; 
8  D.  &  n.  10.  But  sec  Okell  v.  Eaton,  31  L 
T.,  N.  a  330,  331. 

If  money  is  lent  to  one  partner  on  his  indi- 
vidual credit,  the  fact  that  it  is  applied  in 
discharge  of  the  liabilities  of  the  firm  wiUnof 
enable  the  lender  to  sue  the  firm  for  its  R 
payment.     lb. 
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The  implied  Authority  of  a  partner  to  bind 
his  copartners  for  the  repayment  of  money 
borrowed  for  partnership  purposes,  in  the 
ordinary  course  of  partnership  tmnsactions, 
does  not  necessarily  cxteml  to  raising  money 
for  the  purpose  of  increasin^r  the  lixed  capital 
cf  the  firm,     Fisher  v.  Tayler,  2  Hare,  218. 

It  is  an  incident  of  a  common  trading  part- 
nership that  the  managing  partners  have 
authority  to  borrow  money  for  partnership 
purposes,  which  include  the  payment  of  part- 
nership debts  incurred  in  the  ordinary  course 
of  business,  and  this  autiiority  is  not  excluded 
by  special  provisions  in  the  partnership  deed 
as  to  the  raising  of  additional  capital  for  sup- 
plying deficiencies  in  the  funds  by  contribu- 
tions of  tlie  partners.  Brown  v.  K'ulger^  28 
L.  J.,  Exch.  66;  3  H.  &  N.  853. 

A.,  one  of  many  co-adventurers  in  a  mine, 
assumed  the  entire  management  of  it,  and, 
without  the  direction  of  his  co- adventurers, 
opened  an  account  with  bankers  in  the  name 
of  the  adventurers,  and  overdrew  that  account 
to  a  considerable  amount.  "In  an  action  by 
the  bankers  against  13.  and  F.,  two  of  A.^s 
co-ad  venturers  in  tlie  mine,  for  the  balance  of 
their  account: — Held,  that  there  was  no  im- 
plied authority  to  one  adventurer  from  his  co- 
adventurers  i;i  a  mine  to  pledge  their  credit 
for  money  borrowed  by  him  for  the  purposes 
of  the  mine.  RicketU  v.  Bennett^  4  C.  B.  686; 
11  Jur.  1062;  17  L.  J.,  C.  P.  17. 

Where  A.,  B.  and  C,  not  being  general 
partners,  entered  into  a  joint  speculation,  and 
each  was  to  contribute  a  third: — Held,  that 
A.,  who  had  paid  his  share,  was  not  liable  to 
the  bankers  of  B.  for  moneys  advanced  by 
such  bankers  on  the  individual  credit  of  B., 
without  the  knowledge  of  A.,  though  such 
moneys  were  applied  in  payment  of  bills 
drawn  upon  B.  in  the  course  of  the  joint 
speculation.  Smith  v.  Craven^  1  C.  <&  J.  500; 
1  Tyr.  300. 

When  one  partner  borrows  money  on  the 
credit  of  the  partnership,  and  applies  it  to 
his  own  purposes,  it  is  no  defense  to  an  ac- 
tion by  the  lender  against  the  partnership 
that  he  negligently  omitted  to  communicate 
with  the  other  partners,  and  to  make  inquiries 
as  to  the  borrower's  authority  to  pledge  the 
partnership  credit,  provided  he  acted  bond 
nde  in  advancing  the  money.  Okell  v.  Eaton, 
81  L.  T.,  N.  8.  330— Q.  B. 

Onarantiefl.] — One  partner  has  no  incidental 
authority  to  bind  his  copartner  in  the  name 
of  the  firm  by  a  guaranty  of  the  debt  of  a 
third  person;  and  therefore  it  is  necessary  to 
give  evidence  of  authority  from  him  who  did 
not  sign  it  or  of  his  subsequent  recognition. 
Duncan  v.  Lowndes,  8  Camp.  478— Ellen- 
borough. 

A.,  B.  and  C.  were  railway  contractors,  in 
partnership,  and  had  entered  into  a  contract 
to  do  work  for  a  railway  company.  D.  had 
entered  into  a  sub-contract  to  do  part  of  the 
work,  for  which  part  bricks  were  required, 
and  it  was  necessary  that  D.  should  have 
coals  to  burn  the  bricks.  In  order  to  induce 
the  plaintiffs  to  supply  D.  with  coals,  A., 


without  the  previous  knowledge  or  subse- 
quent assenc  of  his  co-partners,  entered  into 
a  guaranty  in  the  name  of  the  firm,  to  secure 
the  payment  of  the  coals  to  be  supplied  to  D. 
by  the  plaintiffs: — Held,  that  B.  and  C.  were 
not  liable  on  the  guanmty.  Brettel  v. 
Williams,  8  Exch.  623;  19  L.  J.,  Exch.  121. 

The  managing  clerk  of  the  firm,  without 
the  knowledge  of  B.  and  C,  wrote  letters  to 
the  plaintiffs,  containing  evidence  of  an 
account  stated  respecting  the  amount  due 
undijr  the  guaranty:— Held,  that  as  the  giving 
the  guaranty  was  not  a  partnership  business, 
the  Icttciv  of  the  clerk  respecting  it  were  not 
evidence  of  an  account  stated  as  against  Bv 
and  C.     lb. 

Receipts  and  releases.] — Where  a  receipt 
has  been  given  by  one  partner  in  the  name  of 
the  firm,  but  without  the  knowledge  of  the 
other  partners,  such  receipt  is  not  conclusive 
evidence  against  the  firm  in  an  action  by 
them  for  their  demand,  and  evidence  is  ad- 
missible to  show  tnat  it  was  given  fraudu- 
lently. Farrar  v.  Hatchinson,  1  P.  &  D.  437 ; 
9  A.  &  E.  641 ;  2  W.,  W.  &  H.  106. 

If  A.  and  B.  are  in  partnership,  and  C.  owes 
them  a  sum  of  money  on  the  partnership  ac- 
count, a  receipt  given  by  A.  upon  setting  off 
a  private  debt  due  from  himself  to  C.  will  be 
a  bar  to  an  action  by  A.  and  B.  against  C. 
for  tlie  debt  due  to  the  partnership.  Render- 
sou  v.    Wild.  2  Camp.  561 — Ellenborough. 

Either  partner  after  a  dissolution  of  part- 
nership may  receive  debts  due  to  the  firm, 
notwithstanding  a  stipulation  in  the  deed  of 
dissolution  that  one  only  shall  receive  all 
flcbts;  and,  after  a  dissolution  of  portnership, 
either  parly  may  give  a  release  to  a  debtor  of 
the  firm.  King  v.  SmUh,  4  C.  &  P.  108— 
Tenterden. 

Payment  to  one  of  two  partners  of  a  part- 
nership debt,  after  they  had  appointed  a 
third  person  to  collect  the  debts,  and  with, 
notice  of  such  an  appointment,  is  good. 
Porter  v.  Taylor,  6  M.  &  8.  156. 

If,  after  dissolution  of  partnership,  and  a. 
notice  in  the  Gazette  requiring  that  debts  due 
to  the  partnership  shall  be  paid  to  one  of  the 
partners  only,  a  receipt  is  given  coUusively 
by  the  other,  dated  prior  to  the  dissolution, 
such  receipt  is  void.  Henderson  v.  Wild,  2: 
Camp.  561— Ellenborough. 

A.  and  B.  were  partners  in  a  firm.  A. 
allowed  a  debtor  to  the  partnership  to  set  off* 
a  separate  debt  of  his  own  against  money 
due  to  the  fii-m,  the  debtor  knowing  the  in- 
terest which  B.  had  in  the  debt.  B.  filed  a 
bill  against  the  debtor  ond  against  A.«  to 
have  it  declared  that  the  debtor  had  no  right 
to  retain  his  share  in  the  debt  towards  pay- 
ment of  the  separate  debt  of  A. : — Held,  that« 
although  one  partner  could  bind  another  in 
the  receipt  and  payment  of  partnership  debts, 
he  could  not  set  off  his  separate  debts  against 
the  debts  due  to  the  firm;  and  the  debtor's 
knowledge  of  the  co-partner^s  interest  ren- 
dered the  bill  sustainable  as  against  him. 
Piereij  v.  Fynney,  12  L.  R.,  Eq.  69;  40  L.  J.> 
Chanc.  404;  19  W.  R.  710— V.  C.  M. 
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Held,  also,  that  this  was  a  proper  subject 
for  a  suit  in  equity,  since  one  parintT  must 
sue  in  nn  art  ion  in  the  name  oi  himself  ami 
his  c<»parrner.     Ih. 

Pledgo^  mortgage  and  other  dispositiona  of 
property.]— A  deposit  of  private  deeds  i>y  one 
p.irtticr.  mtule  under  a  written  ugrt-ement  to 
secure  puyments  m  idu  for  him.  will  cover 
payments  ma<lc  on  behalf  of  the  Urm.  if  there 
IS  evidence  that  the  de|iosit  was  reiilly  made 
in  r-sjH'Ct  of  the  partnership  debts.  Cliuck  v. 
Freen^  M.  &  M.  2.'i!)— Tenti-rden. 

One  of  sevcrd  partners  in  a  contract  with 
l^overnment  cannot  pledge  goods  consigned 
t(>  him  hy  nnotlur  p-irtner,  for  the  purpose  of 
])orfoi-ming the  contract.  Snaitk  v.  Burridge^ 
4  Taunt.  (584. 

A.,  a  merchant  in  London,  by  letter,  di- 
rected B.,  a  broker  in  Liverpool,  t»i  purchase 
1.000  bales  of  cotton,  and  stated  that  B.  wjis 
to  l)e  allowed  to  be  one-third  interested  there- 
in, acting  in  the  husiness  free  of  commission. 
B.  agreed  to  pnreha<%e  the  C(»tt(>n,  and  to 
hold  one  third  interest  therein,  charging  no 
commission.  B.  purchased  the  cut  ton,  and 
in  the  subsequent  correspondence,  wliieli  C(»n- 
tinned  for  upwards  of  three  months,  the 
tr:ins«iction  was  referred  to  as  a  joint  concern, 
joint  purchase,  joint  speculatioti  and  joint 
cotton  adventure.  B.  trsmsmitted  policiis  of 
insurance  against  lr>8s  l»y  tire  to  A.,  and  stated 
that  the  cotton  was  deposited  in  r<}oms  rented 
by  him  (B.).  and  that  he  held  the  key  for 
their  joint  security: — Held,  that  B.  was  in- 
terested as  a  partner  in  the  cotton;  and  c<m- 
sequent ly,  that  a  pledge  of  the  whole  by  him 
without  any  fraud  or  collusion  on  the  part  o^ 
tlie  pawnee,  gave  a  right  to  the  pawnee  to 
hold  the  goods  as  against  A.  Rfitul  v.  Ilolliiu- 
head,  7  D.  &  R.  444;  4  B.  &  C.  807. 

A  pledge  by  one  partner  of  joint  |>:irtner- 
ship  pro{>erty  will  bind  his  copartners,  al- 
though such  pledge  is  made  without  their  priv- 
ity or  consent,  provitled  the  pledgee  ha*!  no 
notice  that  the  property  was  partnership  prop- 
erty, and  there  is  no  fraud  (»r  collusion  in  the 
transaction.  Jiab(i  v.  Uyland,  Gow,  l;j3— 
Dallas.  S.  P. ^  Tapper  v,  IleyVufrn,  Gow,  l;J5,  n. 

M.  and  L.,  a  partnership  firm,  had  a  joint 
account  with  a  bank  with  whom  M.  had  also 
a  separate*  account.  >L  having  rmlway  shares, 
which  the  bank  knew  to  be  his  .se|)arate  prop- 
erty, deposited  them  with  the  bank,  accom- 
panied with  a  written  memoranduu  tliat  they 
were  to  bo  held  as  a  collateral  security  for  a 
promissory  note  of  his  own  which  had  been 
discounted  by  the  bank,  or  for  any  other 
sums  in  which  he  was  or  mi^ht  become  in- 
debted to  them.  M.  and  L.  subsequently  be- 
came bankrupt,  being  indebted  to  tlie  bank 
on  their  joint  account  in  a  sum  which  was  un- 
secured. Before  the  bankruptcy  the  shares 
had  become  the  property  of  the  fimi:~Held, 
that  the  bank  was  not  entitled  to  hold  tlie 
shares  as  a  security  for  tlie  debt  due  to  them 
from  the  firm.  M^Kenna^  E»  parU^  7  Jur., 
N.  S.  588;  30  L.  J.,  Bank.  20;  3  Uc  G.,  F.  <& 
J.  620;  0  W.  R.  490;  4  L.  T.,  N,  S.  164. 

Tlie  plaintiff  and  W.  were  partners,  and 


during  the  partnership  had  dcarm«r^  «:t%  tta 
defendants.     W.  was  inch- bted  tor li^-ni    .i    s 
own  account,  and  at  his  ri*<ju.-st  tluy    X*  •*  -i 
1,001)/.   of    the    |wirtMf  rshi,>    m*  n  y,    p-^  1  'J 
him  to  them,  t»»  the  liijuhbuion  of  Ir--   »rivii-; 
debt.     The  pliintilT  <Im1  not   know  of  •tt sz- 
tltorize  thi-i  mode  ff  a;>plyin:;  !li:'n**ifi  -t.  izA 
had  not  conduct cil   him  elf  in  such  a  rt:&  •_: 
as  to  make  it  rtiasonuMf  lor  the  '^cfe-fid  -.-.:<  'j 
Ix'lieve  that  lie   hatl  antliorizfd   it,  ••u*  ibt^r 
did  in  fact  l»ilieve  he  ha«i.      U|>*m   llie  'Ib^*- 
liition   of  the   p:irtnership.  it   apj>e;trf<l    >  3 
the  accouuts  th  .t  tlie  linn  owitl    :li«*  «!•  fc*!- 
ants   more   than   $-'»,000/.,  jmd    t  c    i>Ub-iS 
accepted  bills  for  the  whoh*  Imlanre  aj •|tarii'  t 
<lne.     These  bills  were  buniU-d  tot  Ik*  tJefrai- 
anis  for   the  pnrj')o.»«e  of  b«»ing   di*  •«asi!'-4. 
Before  they  arrivi-d  at  maturity,  the    pbiisrif 
dincovercil  the  application  l>y  the  def«.-o.ia'iS 
of    the    1,000/.    to    W.'-*    private    deUf.      }h 
nevertheless*  met  the  hills,  at    t'»e   paiii.-  ti'se 
informing  thedefentl.inis  thnt  lu'did  s-m  hI-t 
prot(*st,  and  only  to  ssive  his   father'^^  cnxii\ 
whose  name  was  on  th'*  bills   as  dniwcr.    Is 
am  action  to  re<-*over  the  $1,000?.,  an  vao-^^ 
paiti  under  a  mistake  of   fact:  — lleht.  6-^. 
that    the   defendants    could    not    retnin  \bt 
money   as    ag;iinst    W.'s    private    debt,   the 
plaintiff  never  having  nuthorizcl   i;*««ppr»- 
priation  to  that  debt,  nor  C{>iiduct4*d   hifat^f 
so  as  to  give  them    rcajionable  grminos  far 
helievii»g  that  he  had;  and.  socondlv,  iltatiie 
l)laintitT,    having   licen    ignorant  of   the  reul 
fiurts  of  the  case  when  the  bilU    were  dmwa, 
liad  not   precluded  himself  from   rccovrrici^ 
by  mct'ting  them  at  maturity   wIm'u   1k^  Ind 
discMivered  tiie  fact.s  in>usnuich  as  hissodoitig 
couM    not  be  regai'd-'<l    as  a  viduntary  act 
Kefnial  V.  IFfW,  (>  L.  R.,  Exch.  24;{- 

Partners  cimaot  effe  tually  plcd^ie  partner- 
ship pro|>erty,  so  as  to  mike  it  AvaiLihle  for 
their  own  private  debts.  To  do  so  when  the 
partnership  is  insolvent  is  to  commit  tm  aii 
of  l)ankru])try.  Snotchtll,  Ex  f*arfe,  Dfugfn$, 
in  re,  41  L,  J.,  Bank.  40:  7  L.  R,  i'h,dU; 
20  L.  T.,  N.  H.  8»4;   20  \V.  It  786. 

A  partnership,  consisring  (tf  A.  and  B., 
were  in  insolvent  circumstanrcs,  the  separate 
estates  of  the  partners  bei  tg  }ils«>  in>olvruL 
On  ttie  14th  of  September,  B.  exet^uied  i 
power  of  attorney  to  C,  authorizing  hiin  io 
gtmend  terms  to  deal  with  his  pr»|»rty.  The 
]K>wer  C(mtaincd  no  reference  to  the  p^irtO'T- 
ship.  It  contained  express  |>iuvers  as  lo  t 
ship  which  was  in  rcdity  partnership  pn^p- 
crty;  though  the  fact  did  not  appear  in  tlie 
|K>wer.  On  the  same  day  B.  left  Bnglaad, 
under  circumstances  which  constituted  his 
departure  an  act  of  bankruptcy.  In  NoTem- 
ber.  A.  and  C.  (as  B.*8  }itti>mey)  executeil  a 
mortgage  of  all  the  |iiirtnershtp  property  to 
Sm  a  creditor  of  the  partnership,  and  also  a 
separate  creditor  of  both  parties,  to  secnretil 
the  past  debts  and  such  fnture  advances  tf 
might  be  made.  At  the  mnie  time  a  bill  of 
sale  of  the  ahip  was  executed  by  A.  and  C. 
(aa  attorney),  m  cxwsideration  of  a  sum  of 
money  pud  by  &  on  account  of  tbe  partaet^ 
ship.    In  April,  A.  and  B.  were  both  adjwfr 
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cn.tccl    bankrupts.      S.,    nt   tlie   date  of    the 
cl<-o«ls,  kiK'w  the  circumstances  under  which 
J3.    Iiail   left  Euirhind,  but  he  declared  in  iiis 
c-vitlcMce  !h:it  he  did  not  infer  that  B.  had  anv 
intent    to  dehiv  or  defeat   his  creditors,  and 
tli<*refore  did  not  know  that  lie  hatl   commit- 
to*!    an  act  of    bankniptc}':  —  Held,  first,  thnt 
tliC   executiou  of  ihe  niortgagi-  by  C,  as  B.*s 
u.tti>rnoy,  was  void,  as  not  being  within  the 
scopo  of  the  power  nf  uttcuMiey.     Ih. 

Ilidd,  secondly,  that  the  execution  of  the 
mortj^:»G^e  was  >»n  act  of  hanUruptcy,  (m  the 
grrouiid  «if  its  bring  a  mortgaire  of  partner- 
Bliip  assets  to  secure  separate  dehts  at  a  time 
'wlieii  t lie  partnership  was  iiisnlvent.     lb. 

Held,  thirdly,  that  S.  must  be  held  aHected 
'^'ith  notice  tliat  H.  had  committed  an  ace  of 
"bankruptcy  by  leaving  England,     lb. 

Held,  fourthly,  as  a  consequence  of  the 
abcivc  holding,  that  both  mortgage  and  l»ill 
of  sale  were  void  as  against  the  trustee  of  the 
joint  estate.     lb. 

dcecution  of  deeds,  powers  of  attorney,  iuo^\ 
— One  partner  cannot  bind  the  other  partners 
by  deed,  unless  a  particular  power  isgiven  for 
tbut  purpose.  IlarrMfn  v.  Jacknon,  7  T.  K.  207. 
But  if  A.  executes  a  deed  for  himself  and 
his  partner,  by  the  authority  of  his  partner, 
and  in  his  presence,  it  is  a  good  execution, 
thougli  only  se  dcd  once,  liali  v.  UunUei^lUe, 
4  T.  U.  313. 

A  mere  acknowledgment  of  the  authority 
to  the  other  partner  to  exe<'ute  the  deed  is 
not  sufficient,  without  production  of  the 
authority  under  seal.  SteiglUz  v.  Eggington^ 
Holt,  141— Gibbs. 

A  general  power  of  attorney  granted  to  one 
partner  docs  not  give  any  authority  to  the 
otiiers.  EdmisiOn  v.  WrighU  1  Camp.  88 — 
Ellen  borough. 

An  agreement  for  letting  premises  (under 
hand  only)  was  signed  **  H.  Curtis  &  Co.:" 
and  it  appeared  that  there  were  two  ])er8ons 
tra  ing  umler  that  firm,  but  it  was  not 
proved,  through  the  absence  of  the  attesting 
witness,  in  whose  handwriting  it  was  signed : 
— Held,  upon  evidence  that  both  persons 
acted  in  the  business,  that  there  was  sufficient 
proof  of  an  execution  by  the  partnership. 
Emh9  V.  Curtis,  2  C.  &  P.  296— Abbott. 

Where  a  deed  of  assignment,  purporting  to 
be  made  by  all  three  partners  of  u  firm,  and  to 
convey  all  their  pcrstmal  estate  and  effects 
whatsoever  in  trust  for  the  benefit  of  cred- 
itors, was  executed  by  one  of  them  only: — 
Held,  that  it  o))eratcd  to  c(mvey  the  share  of 
one  who  so  executed.  Bowher  v.  Burdekin, 
11  M.  &  W.  128;  12  L.  J.,  Exch.  329. 

A  company  was  formed  in  India  to  carry 
on  the  business  of  insurance,  and  A.,  residing 
in  the  Mauritius,  gave  special  verbal  instruc- 
tions to  B.,  who  was  the  agent  for  the  com- 
pany in  India,  to  execute  the  partnership 
dopdfor  A.,  which  was  done,  and  A.^s  name 
appeared  in  tlie  list  of  shareliol^era.  After- 
wards, on  the  insolvency  of  the  company,  A. 
Kt  up  the  defense  that  he  was  not  a  share- 
holder, for  no  power  by  deed  was  given  to  B. 


to  execute  the  deed  in  his  name: — Held,  that 
a  partner  might  become  liable  in  that  charac- 
ter without  having  executed  the  partnership 
deed,  if  his  nnme  was  put  on  the  list  of  share- 
holders with  his  conscfit,  so  ns  to  jniitle  him 
to  share  in  the  profits,  fjcuthman  v.  Cochrane^ 
12  W.  R.  181 ;  9  L.  T.,  N.  S.  104;  1  Moore  P. 

Submission  to  arbitration.] — One  partner 
has  not  implied  authority  to  bind  his  copart- 
ner to  asubmissi(ui  to  arbitration,  respecting 
the  matters  c^f  the  partnership.  Adams  v. 
Banlart,  1  C,  M.  &  R.  CGI;  5  Tvr.  42.");  1 
Gale,  48.  S.  P.,  Ulead  v.  Salt,  3  Bing.  101; 
10  Moore,  889. 

Where  submission  took  plaee  in  an  action 
brought  by  one  partner  in  the  name  of  both, 
to  recover  debts  due  %o  the  firm,  and  there 
was  an  authority  so  to  do,  yrt  as  tin*  otiier 
partner,  ulr hough  apprised  of  the  action,  had 
no  knowhidge  of  the  submission: — Held,  that 
there  was  no  evidence  of  nny  authority  on  his 
part  to  refer,  and  that  he  w:is  not  liable  in  an 
action  on  the  award.  Ilatton  v.  Rtyle^  27  L. 
J.,  Exch.  480;  3  11.  &  N.  500. 

Legal  proceedings.] — One  partner  has  no 
implied  authority  to  consent  to  an  order  for  a 
jucfgment  in  an  action  against  himself  and  his 
copartner.  Jlanibridge  v.  De  la  Crouee,  3  C. 
B.  742;  4  D.  &  L.  400;  10  Jur.    1090;  10  L. 

J.y      O.      P.      O'). 

As  to  authority  of  partners,  as  between 
themselves,— see  thistiile.  111.,  1,  a;  after 
chancre  in  firm  or  dissolution, — see  this  title, 
v.;  VI.,  2. 

(c)   Bills  of  Exchange  and  Promissory  Notes. 

Authority  to  draw,  accept,  niake  or  in- 
dorse, in  general.] — In  drawing  or  accepting 
bills  of  exchange,  one  partner  may  bind  the 
rest.     Harrison  v.  JacXssoif,  7  T.  R.  207. 

Even  by  procuration.  Willianufou  v.  John' 
9on,  1  B.  &  0.  146. 

Goods  having  been  ordered  by  E.  were  in- 
voiced to  E.  A  Son,  and  a  bill  was  drawn 
for  the  price  on  E.  &  Son.  The  bill  was  ac- 
cepted in  the  handwriting  of  the  son,  in  the 
name  of  E.  &  Son.  The  son  was  not  a  part- 
ner, and  it  was  alleged  that  he  aceeptcd  tiio 
bill  onlv  as  his  father*s  amanuensis: — Held, 
that  if  the  son  had  so  ccmducted  himself  that 
the  drawer  might  reasonably  hav«^»  believed, 
and  did  believe,  that  he  was  a  partner,  he  was 
liable  on  the  bill.  Ournry  v,  Evans,  3  11.  & 
N.  122;  27  L.  J.,  Exch.  100. 

But  the  authority  of  one  partner  to  bind 
another,  by  sinrning  bills  ana  notes  in  their 
joint  names,  is  only  nn  implied  authority, 
and  may  be  rebutted  by  express  previous 
notice  to  the  party  taking  such  security  from 
one  of  them  that  the  other  woidd  not  be 
liable  for  it.  And  tliis,  though  it  was  rep- 
resented to  the  holder  by  the  i»arty  signinjo^ 
such  secnritv,  tliat  the  money  advanced  on  it 
was  mised  for  the  purpose  of  being  applied 
to  the  payment  of  partnership  debts;  and 
though  the  greater  pait  of  it  was  in  fact  so 
applied.    Nor   can  he  recover   against   the 
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other  partner  the  amoant  of  the  sum  so 
applied  to  the  payment  of  the  partnership 
debts  against  such  notice.  Oallway  v.  Mat- 
tJitw,  10  East,  264:  1  Camp.  403. 

A  joint  interest  in  and  occupation  of  a 
farm  by  two  persons,  is  not  a  partnership,  so 
as  to  convey  to  each  an  implied  authority  to 
bind  tlie  other  by  the  acceptance  of  bills  of 
exchange  for  pnyments  in  respect  of  the 
farm.  Oreendade  v.  Douer^  1  M.  &  R.  640; 
7  B.  f&  C.  635. 

One  of  sevenil  partners  who  do  not  form  a 
trading  partnership,  cannot  bind  tlie  others 
by  drawing  or  accepting  bills  without  an  ex- 
press authority.     lb, 

Tiie  implied  authority  of  one  partner  to 
bind  another  by  a  note  or  a  bill  is  confined  to 

J)artnerHhips  for  the  purpose  of  trade.     Ued- 
ey  V.  Bdinhridge,  8  Q.   B.   816;    2  G.  &  D. 
483;  6  Jur.  853. 

One  of  two  attorneys  in  partnership  has  no 
implied  authority  to  bind  his  partner  by  a 
note  in  the  name  of  the  firm,  though  given 
for  their  debt,  as  for  money  handed  to  the 
firm  by  a  client  to  be  laid  out  on  mortgage. 
Ih.     See  Ijcey  v.  Pyne^  Car.  <&  M.  453. 

A  member  of  a  firm  of  attomevs  has  no 
implied  authority  to  bind  his  copartners  by 
a  post-dated  check  drawn  in  the  name  of 
the  tirm.  Forster  v.  Mackreth^  2  L.  R,  £xch. 
103:  86  L.  J.,  Exch.  94;  16  L.  T.,  N.  8.  23; 
15  W.  R.  747. 

The  business  of  attorneys  is  not  such  as  to 
render  it  cither  necessary  or  usual  to  draw  or 
to  indorse  bills  of  exchange,  and  therefore  a 
meml)er  of  a  firm  of  attorneys  has  not,  as 
such,  authority  to  bind  his  firm,  cither  by 
drawing  or  by  indorsing  them.  Garland  v. 
Jaeamh,  28  L.  T.,  N.  S.  877;  21  W.  It.  868; 
d  L.  R,  Exch.  216— Exch.  Cham. 

Tlie  defendant,  who  carried  on  business  on 
his  own  account,  and  in  partnership,  gave  a 
general  power  of  attorney  to  his  wife  and 
partners  to  act  for  him,  and  in  his  name,  and 
to  his  use,  and  to  indorse  bills,  &c.,  and 
generally  to  act  for  hiui  while  abroad.  Ho 
gave  another  power  to  his  wife  alone,  to  act 
''for  him  and  on  his  behalf,  and  to  pay  and 
accept  such  bills  as  should  be  drawn  by  his 
agents  and  correspondents,  as  occasion  should 
require."  One  of  the  partners  drew  a  bill  on 
him  for  money  to  supply  the  paitncrship  con- 
cerns, the  defendant  having  received  while 
abroad  money  on  the  partnership  account, 
and  the  wife  accepted  this  bill  for  her  hus- 
band:— Held,  1st,  that  the  partner  could 
not  be  called  his  agent,  and  therefore  the  wife 
had  not  power  to  accept  this  bill;  2dly, 
that  she  had  not  power  to  accept  a  bill  for 
partnership  transactions,  but  only  bills  on  his 
own  account;  Silly,  that  the  general  words  in 
the  power  of  attorney  were  not  to  be  con- 
strued at  large,  but  as  giving  general  powers 
for  carrying  into  effect  the  special  purposes 
for  which  they  were  given;  and  therefore  that 
the  indorsee  who  had  not  used  duo  caution, 
could  not  recover.  Atwood  y.  Jfunnings,  7 
B.  &C.  278;  1  M.  & R  78. 

Where  A.  and  B.  agreed  to  take  a  farm,  | 


and  pay  C,  the  foimer  occuiuint,  for  certsia 
articles,    by   bills  at  three  mitnths,  and  B. 
afterwards,  without  the  knowledge  or  caa- 
sent  of  A.,  entered   into   another  agreement 
with  C.  to  pay  for  such  articles  by  hills  at  six 
and  twelve  months,  and  C.  acconiinglj  tot^k 
bills  from  B.  for  the  amount,  i^ajable  at  rx 
and    twelve  months,  accepted  by  B.  in  bia 
own  name  and  A.*s: — Held,  that  tlie  ktter 
could  not  be  sued  on  the  last-mentioned  biCsk. 
Greensiide  v.  Dower,  7  B.  &  C.  635;  1  M.  Jk 
R.  640. 

Four  firms,  F.  &  Co.,  M.  &  Co.,  M.  &  L..  iz»l 
A.  &  Co.,  associated  themselves  in  a  trading 
adventure,  under  an  agreement  which  provided 
*'  that  the  finance  of  the  business  be  carried 
on  by  acceptances  of  the  several  parties  inter- 
ested, as  may  from  time  to  time  be  arranged," 
The  association  was  not  registered,  nor  was 
its  existence  made  known  to  the  world,  thodgii 
it  was  known  as  the  Adansonia  Fibre  Com- 
pany among  its  members.  The  adventure 
1 1  ad,  before  the  association  was  formed,  beea 
carried  on  by  F.  &  Co.,  in  whose  name  it 
continued  to  be  carried  on.  An  order  having 
been  made  for  winding-up  the  associatioa, 
an  application  was  made  to  prove  on  ten  bills 
of  exchange,  drawn  by  M.  &  Co.  for  the 
purposes  of  the  adventure,  and  accepted,  some 
by  F.  &  Co.,  some  by  M.  &  L.,  and  some  by 
A.  &  Co. : — Held,  that  the  proof  could  not 
be  admitted,  for  that  the  bills  bound  only 
the  individual  firms  by  which  they  were 
drawn  and  accepted.  Adantonia  Fibre  Gm- 
pani/y  In  re^  MUen^  Claim,  9  L.  R.,  Cb.  635; 
81  L.  T.,  N.  S.  9. 

Use  of  partnership  name.] — A  partner  hm 
no  implied  authority  by  law  to  bind  bis  co- 
partners by  his  acceptance  of-  a  bill  except  in 
the  true  style  of  the  partnership.  Kirk  v. 
Blurton,  9  M.  &  W.  284;  12  L.  J.,  Exch.  117. 

Where  a  partner,  accustomed  to  issue  notes 
on  behalf  of  the  firm,  indorsed  a  particular 
note  in  a  name  differing  from  that  of  the 
partnership  and  not  previously  used  by  it, 
which  note  was  objected  to  on  that  account, 
in  an  action  upon  it  by  an  indorsee,  the 
proper  question  for  the  jury  is  whether  the 
name  used,  though  inaccurate,  substantially 
describes  the  firm,  or  whether  it  so  far  varies 
that  the  indorser  must  bo  taken  tf>  have  issued 
tiic  note  on  his  own  account  and  not  in  the 
exercise  of  his  general  authority  as  {mrtoer. 
FaUh  V.  Richmond,  11  A.  &  E.  339;  3  P.  & 
D.  187. 

A.,  who  was  a  cheesemonger  at  Woolwich, 
carried  on  at  Woolwich  the  hosierv  trade  in 
partnership  with  C,  but  in  his  own  name. 
C.  accepted,  in  the  name  of  A.,  a  bill  drawn 
for  goods  supplied  to  the  partnership,  and 
which  was  aadresscd  to  A.  at  Woolwich:— 
Held,  that  the  acceptance  was  binding  on  A., 
although  the  bill  was  not  addressed  to  the 
place  where  the  partnership  business  was  car- 
ried on.  Stephens  v.  Reynolds,  5  H.  &  N.  618; 
29  L.  J.,  Exch.  278;  2  L.  T.,  N.  S.  222;  2  P. 
&F.  147. 

A.  employed  B.  to  manage  his  businesSi  ood 
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it  on  in  the  namo  of  B.  &  Go.  The 
ra.\^iEi^  and  accepting  bills  were  incidental 
%  XluG  carrying  on  of  such  a  business,  but 
;  Tv&s  stipulated  between  them  that  B. 
tiould  not  draw  or  accept  bills.  B.  having 
cceptcd  a  bill  in  the  name  of  B.  &  Co. : — 
leld,  that  A.  was  liable  on  the  bill  in  the 
lands  of  nn  indorsee,  who  took  it  without 
iny  knowledge  of  A.  and  B.  or  the  business. 
Eklmztnda  v.  BusMU  1  L.  R.,  Q.  B.  97;  12 
fur.,  N.  S.  1332;  35  L.  J.,  Q.  B.  20. 

Von  B.  &  Co.,  merchants  tradiu)?  in  Bnenos 
A^yres  under  that  title,  agreed  with  the  de- 
fendants, merchants  trading  in  London  under 
the  title  of  R.  B.  &  Co.,  to  carry  on  joint  ex- 
change operations,  by  which  Von  S.  &  C<». 
"were,  at  Buenos  Ayres,  to  draw  bills  ])eriodi- 
cally  on  the  defendants,  at  ninety  days^  sight, 
to  sell  them  there,  and  to  invest  the  proceeds, 
Icecpin^  the  defendants  out  of  cash  advance 
by  periodically  remitting  to  them  bills  to  the 
same  amount  on  other  firms,  to  be  bought  by 
Von  S.  &  Co.     These  transactions  were  to  be 
on  the  footing  of  a  community  of  profit  and 
loss.     The  plaintiffs,    another  firm   of  mer- 
chants at  Buenos  Ayres,  bought  there  of  Von 
S.  &  Co.  certain  of  the  bills  drawn  by  the 
liitter,  in  tlieir  own  name,  on  the  defendants, 
in  the  course  of  these  operations.    The  plaint- 
iffs were  induced  to  buy  the  bills  by  the  state- 
ment of  a  broker,  employed  by  Von  S.  &  Co. 
to  procure  purchasers,  tliat  **  the  bills  were 
all  in  order,  he  having  seen  the  defendants' 
letter  of  credit  to  Von  S.  «fe  Co.,  in  virtue  of 
which  tli6  bills  were  drawn."    The  defend- 
ants refused  to  accept  these  bills  on  presenta- 
tion.    Von  S.  &  Co.  became  bankrupts,  and 
the  plaintiffs  proved  on  the  bills  against  their 
estate,  and  recovered  forty  per  cent,  of  the 
amount.     The  plaintiffs  also  brought  an  ac- 
tion against  the  defendants : — Held,  that  the 
plaintiffs  had  no  cause  of  action  against  the 
defendants;  that    the   defendants  were    not 
drawers  of  the  bills,  the  signature  '*  Von  8. 
&  Co."  to  the  bills  not  including  the  defend- 
ants, though  the  agreement  between  Von  S. 
&  Co.  and  the  defendants  created  a  partner- 
ship between  them;  that  the  defendants  were 
not  liable  for  money  lent,  the  plaintiffs  having 
made  no  loan  to  Von  S.  &  Co.,  or  for  money 
had  and  received,  the  plaintiffs  not  having 
paid  money  on  a  consideration  which  had 
wholly  failed:  tiiat  the  defendants  had  not 
contracted  with  the  plaintiffs  to  accept  the 
bills;  Von  S.  &  Co.  having  no  authority  to 
in:iko  such  a  contract  for  the  defendants,  and 
not  having  in  fact  made  any  such  contract, 
the    broker's    statement    to    the    plaintiffs 
amounting  merely  to  an  expression  of  belief 
that  the  bills  would  be,  not  to  a  contract  that 
they  should    bo,    accepted.      NichoUoa    v 
mddttt,  2  El.  &  El.  497. 

Bills  and  notes  made  or  used  for  partner- 
ihip  purposes.] — Where  one  of  two  partners, 
having  authority  to  bind  the  other  by  draw- 
ing or  indorsing  bills  of  exchange,  raised 
money  by  bills  in  fictitious  names,  indorsed 
by  him  in  the  partnership  firm,  and  the  money  I 


was  afterwards  applied  to  the  partnership 
purposes: — Held,  that  the  other  partner  was 
liable  to  the  ikmsoms  from  whom  the  money 
was  so  obtained.  Thichiesse  v.  Bromilow^  2 
C.  &  J.  425. 

On  the  24th  June,  1824,  C.  agreed  to  be- 
come a  partner  with  A.  and  B.,  the  business 
to  bo  can'ied  on  in  the  name  of  A.  and  B., 
for  the  benefit  of  A.,  B.  and  C. ;  the  partner- 
ship to  be  considered  as  comn^encing  on  the 
18th  of  May  preceding.  Before  the  24th  of 
June,  A.  and  B.  had  opened  an  account  with 
certain  bankers,  which  was  continued  in  their 
names  till  the  22d  of  Se|)tember.  when  the 
partnership  as  to  B.  was  dissolved.  All  the 
business  with  the  bankers  was  transacted  by 
B.,  and  the  bankers  did  not  know  that  C. 
was  a  partner  till  the  account  was  closed.  B. 
used  the  accounts  for  the  purposes  of  the 
firm  of  which  C.  was  a  member,  as  well  as  for 
others.  On  the  ^Ist  of  May,  he  indorsed  a 
bill  of  exchange  in  the  partnership  names  of 
A.  and  B.  to  the  bankers,  who  discounted  it, 
and  placed  it  to  the  credit  of  tne  account. 
On  the  18th  July  he  indorsed  two  others  in  a 
similar  manner: — Held,  that,  as  the  bankers 
did  not  know  that  the  money  raised  by  these 
bills  was  intended  to  be  applied  to  other  than 
partnership  purposes,  C.  was  liable  on  the 
last  two  bills,  but  not  on  the  first,  he  not  hav- 
ing been  an  actual  partner  at  the  time  when 
it  was  discounted.  Vere  v.  Asliby^  10  B.  & 
C.  288. 

Where  one  of  two  partners  drew  bills  of 
exchange  in  his  own  name,  which  he  procured 
to  be  discounted  with  a  banker,  through  the 
medium  of  the  same  agent  who  procured  the 
discount  of  other  bills  drawn  in  the  partner- 
ship firm  with  the  same  banker: — Held,  that 
the  latter  had  no  remedy  against  the  partner- 
ship, either  upon  the  bills  so  drawn  by  the 
single  partner,  or  for  money  had  and  received 
through  the  medium  of  such  bills,  though 
the  proceeds  were  carried  to  the  partnership 
account;  the  money  being  advanced  solely 
on  the  security  of  the  parties  whose  names 
were  on  the  bills  by  way  of  discount,  and  not 
by  way  of  loan  to  the  partnership;  though 
the  banker  conceived  at  the  time  that  all  the 
bills  were  drawn  on  the  partnership  account. 
Emly  v.  Lye,  15  East,  7. 

A.,  B.  and  C.  earned  on  business  in  part- 
nership as  factors:  A.  and  B.  in  England, 
under  the  firm  of  A.,  C.  &  Co.;  and  C.  in 
America,  in  the  name  of  C.  only.  C.  had 
written  instructions  from  his  partners,  stating, 
*'It  is  understood  that  our  names  are  not  to 
appear  on  either  bills  or  notes  for  the  ac- 
commodation of  others,  and  that  they  should 
appear  as  little  as  possible  on  paper  at  all, 
and  then  only  as  regards  direct  transactions 
with  the  house  here."  C,  having  obtained  a 
consignment  from  D.  in  America,  indorsed 
bills  in  his  own  name  for  him,  to  provide  for 
which  D.  drew  other  bills  on  A.,  C.  &  Co.,  in 
England,  which  were  to  be  paid  out  of  the 
proceeds  of  the  consignment.  Before  the 
latter  bills  were  presented  for  acceptance  A, 
and  B.  became  bankrupts: — Held,  that  the 
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indors(Mnpnt  of  the  first  bills  by  C.  was  the 
indnrscim-nt  of  the  firm,  und  that  all  the  pnrt* 
iiers  wrrt*  Uuhlc  uh  indorscrs  of  tliosc  bills. 
Cttro/iiift  IPtnk  V.  Catte,  2  M.  &  R  451);  8  B. 
&  ('.  4.37. 

U'liorj  one  of  several  piirtni*rs,  with  the 
privity  of  the  others,  drew  bills  in  his  own 
iiHiiie  ill  fnvtjr  nf  persons  who  advanced  him 
the  anifPiiit,  whieh  he  applied  to  the  use  of 
t)ie  pjirtnei*ship: — Held,  that  although  the 
partners  were  not  jointly  liahle  on  the  hills, 
ye  I  In  at  they  might  Iks  jointly  sued  by  the 
payees  f-.r  money  lent.  Denton  v.  Rodie,  3 
Camp.  493— Ellen  borough. 

The  defendants  were  partners  for  the  pur- 
pose of  woikini;  a  eoal  mine.  Two  of  them 
ciMKlui-ied  th"  business  of  the  colliery.  The 
fiim  !)■  iii'T  indebt,  nnd  two  actions  having;  l)een 
brontrht  a«r:iiiist  them,  the  managing  partners 
Ixirrowed  «)f  tiie  plaintitT,  upon  the  credit  of 
the  Hrin,  money  for  the  purpose  of  settling 
th<'M«  actions,  and  accepteil  in  the  name  of 
tin-  firm  a  bill  drawn  by  him  on  them.  The 
partni-rsliip  deed  contained  a  clause,  that  if 
any  partner  should,  for  his  own  use,  or  for 
any  otiier  purpose  than  the  immediate  use  of 
the  pinnership,  dniw,  accept  or  indorse  any 
bill  of  excliange  in  the  name  of  the  firm,  the 
others  might  determine  his  interest  in  the 
p  iitn.rshi[): — Held,  that  the  maniging  part- 
ners had  authority  to  bind  the  partnership 
bv  borrowinir  the  money,  and  accepting  the 
bill.  Broiou  V.  Kidger,  3  11.  &  N.  853;  28 
L.  J.,  Exrli.  CO. 

Two  partnci-s  carried  on  business  as  brokers, 
under  an  agrct-ment  that  they  were  to  get 
orders  on  commission,  and  divide  the   ex- 

{)enses.  One  of  them  tniveled  for  orders,  and 
laving  incurretl  exjKMises,  drew  a  bill  for  the 
fir>t  time  in  the  partnership  name,  to  raise 
funds  to  execute  an  order.  The  other  part- 
ner accepte<l  it,  but  before  it  was  issued 
count ennanded  the  authority  to  negotiate  it, 
and  it  was  negotiated  without  his  knowledge: 
— Held,  that  the  mere  partnership  did  not 
render  him  liable  upon  it.  Yates  v.  Dalton^ 
28  L.  J.,  Ezch.  69. 

Bills  and  notes  made  by  paxtneni  for  in- 
dividual or  onanthorized  purposes.] — One 
Eartner  cannot  bind  the  firm  by  drawing  a 
ill  in  the  name  of  the  firm,  for  the  discharge 
of  his  own  private  debt,  without  the  knowl- 
ctlge  of  his  copartner.  Qreen  v.  Deacon^  2 
Stark.  347 — Ellen  borough.  And  see  Barber 
▼.  Backfiouse^  Peake,  61. 

Where  one  partner  puts  the  name  of  the 
firm  to  a  bill  of  exchange,  but  the  party  at 
whose  request  it  is  done  knows  that  is  not  on 
the  partnership  account,  nor  for  their  benefit, 
but  is  the  act  of  the  one  partner  only,  he  can- 
not sU'^  t  he  firm  on  that  bill.  Arden  v.  Sharpe, 
2  Esp.  524— Kenyon. 

Where  one  partner  drew  and  indorsed  a  bill 
in  blank  in  the  partnership  firm,  and  delivered 
it  to  a  clerk  tr>  be  filled  up  for  the  use  of  the 
firm  according  to  their  ustial  course;  and  aft'er 
his  death,  when  the  sur^vors  had  assumed  a 
DtiW  firm,  the  clerk  filled  up  the  bill,  inserting 


a  date  prior  to  his  death:— Held,  that  the  «ia- 
vivors  were  lial>le  as  drawers  to  abon4  &^ 
indorsee  for  value,  although  no  part  of  ii* 
value  came  to  their  hands.  Ui^ier  t.  IktmMf^^f 
4  Camp.  97 — Ellenborongh. 

An  indorsee  cannot  maintain  an  action  r^  a 
bill  accepted  by  one  partner  in  a  tran«3£ti"U 
not  relating  t<»  the  jKirtnership,  again^  a 
secret  partner,  because  the  latter  had  no  inftr- 
est  in  the  bill,  and  it  was  not  accepted  iaa 
partnership  tranf^action.  ami  the  bill  was  ec-* 
taken  on  his  circdit,  as  he  was  not  kno^n  t« 
be  a  partner.  Uoyd  v.  AMff,  2  C.  &  P.  1^ 
— Abbott. 

A.,  R.  and  O.  carried  on  business  as  part- 
ners, under  the  firm  of  Ash  by  &  Co..  frr^ 
February.    1820,   to  Blay,   18*24,  when   O.  re- 
tired, and  the  other  two  partners  agiee«l  lo 
liquidate  all  the  debts  due  from  the  partsa.- 
ship,    nnd   they  continued    the  busincrss  m 
partners,  under  the  firm  of  Ashby   «&    I^ow- 
land.     In  June,  1824,  S.  agreed  to  beoocne  a 
member  of  the  last-mentioned  partners>iip.  ai 
from   the   18th  of  May  preceding,    but  las 
name  was  not  introduced,  and  the   busiest 
was  still  carried  on  under  the  names  of  A>hbf 
&   Rowlanil   oaly.     In  July,  1824,  H.,  being 
indebted  to  L.,  drew  a  bill  of  exchange  in  Ua 
favor  upon  Ashby  &  Co.,  which  bill  was  ac- 
cepted  by  the  i>artner  U.    in  the  names  cf 
Ashby  &  Rowland.     II.,  tlie  drawer  of  tbe 
bill,  had  had  dealings  with  the  firm  of  A.,  R. 
and  O.,  but  whether  that  firm  was  indeiJte»l 
to  him  when  the  bill  was  drawn  did  not  ap* 
|>ear,  nor  did  it  appear  that  there  had  Ixta 
any  dealings  between  H.,  the  drawer,  and  A., 
li.  and  S.,  after  the  entrance  of  S.  into  the 
partnership.     The  name  of  S.  wjis  never  used 
or  made  known  to  any  person  dealing  with 
the  firm : — Held,  that  A.,  R.  and  S.  were  liable 
upon  this  bill  as  acceptors.     lUor^d  ▼.  Adiy^ 
2B.  &-Ad.  23. 

A  bill,  though  drawn  on  a  firm  and  accepted 
by  one  of  the  partners,  if  for  a  separate  debt 
of'one  of  them,  will  nor  bind  the  partnerahip 
if  the  party  knew  the  consideration  of  the 
bill.  Wells  V,  Masterman^  %  Esp^  731- 
Kenyon. 

But  it  is  otherwise  in  the  hands  of  a  bnoi 
fide  indorsee  without  notice.     Ih. 

If  <mc  partner  draws  or  indorses  a  bill  in 
the  partnership  firm,  it  will  prim^  facie  hind 
the  firm,  although  passed  by  tho  one  partoer 
to  a  separate  creditor  in  discharge  of  his  ova 
debt;  unless  there  is  evidence  of  covin  be- 
tween such  partner  and- the  separate  creditor; 
or  at  least  of  the  want  of  authority,  either 
express  or  implied,  in  the  debtor  partner  to 
give  the  joint  security  of  the  firm  for  hii 
separate  debt.     Ridley -7,  TnyUnr^  18£2aat.lTa. 

Where  a  partnership  firm  is  pledged  by  tbe 
acceptance  of  a  bill  oi  cxdiange  by  one  p»it* 
ner  in  the  name  of  the  firm,  the  p  irtnership, 
of  whomsoever  it  may  consist,  whether  tbff 
are  named  or  not-,  and  whether  tbe  paitoers 
are  known  or  secret  partnere,  will  be  bound, 
unless  the  title  of  the  person  who  seeks  to 
charge  them  can  bo  impeached.  Wimik^* 
Orawther,  1  0.  <Sp  J.  816;  1  Tyr.  310. 
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illL.  and  I),  l^eiiig  in  partnership,  and  A.  re- 
{Bn<r  iuL  Is2 upland,  »ind  B.  in  America,  A.  may 
kkCi  \\.  i»y  tv  bill  of  exchange  drawn  in  their 
in\  numes,  tiiough  B.  had  do  notice  of  the 
111,  nor  is  at  ail  intcrentod  in  tl)e  transaction, 
>r*>vi4\cx\  tU.*  holder  does  not  Itn^iw  of  the 
^aiivl.  Sutton  V,  Gregory f  Pea'i^e's  Add.  Cas. 
[j5.> — IvcMiyon. 

A 1 1 . » o  II  r ',  I ,    genendly   speaking,    a  partner 

hxt-i  full  siuthority  to  deal  with  the  partnership 

|>Yo^>erty    for    partnership   purposes,    and,    if 

%\w    business  of  the   partnership  is    such   as 

ordinarily    requires  bill-«,  to  draw,  accept  and 

in  \o\-si*    t>iils  in  the  name  of  the  partnership, 

yei,  if  a  pers<m  disconuting  bills  drawn  and  in- 

<loi-si.>cl    by  a  pirtner  in  the  partnership  name, 

b;iH  notices  that  the  partner  is  dealing  with  the 

bills  for  his  private  pur|>oses,  he  is  bound  to 

ascertain  the  extent   of  the  authority  of  the 

in  .iv*K]ln.il  partner,  and  if  the  dt'aling  is  not 

auth«>riz(.'d.  he  has,  upon  the  bankruptcy  of  the 

^Tvu^  no  rigiit  to  prove  against  th?  join  testate 

of    t  ic    partnership,    except  to  the  extent  to 

'wliicli  the  partnership  may  be  ind('l)te(i  to  the 

iu^llvidiial  paitnor.     Darlington  District  JuitU 

St'^eJc  Jit  inking  Company^   Exparte^  liic/ies,  In 

re,   4   Dc  G.,  J.  &  S.  581;  11  Jur..  N.  S.  123; 

S4  L.    J.,  Bank.  10;  13  W.  R.  353;  11  L.  T., 

N    S.  051— C. 

Oik*  Who  takes  from  n  member  of  a  tnvding 
fir:n,  ill  satisfaction  of  his  separate  debt,  a 
ne;^i)ii:il>le  security  in  the  name  of  the  part- 
nerslii  p,  is  bound  Co  sliow  that  it  was  accepted 
or  ia  lorsed  witli  the  concurrence  of  the  other 
partners,  Leverson  v.  Imuc,  13  C.  B.,  N.  S. 
2T8;  U  J.ir.,  N.  S.  070:  32  I..  J.,  C.  P.  10. 

A  b.U  accepted  in  the  name  of  a  firm,  in 
the  hands  of  a  bontl  iide  holder,  is  valid 
against  the  firm,  although  the  partner  wito 
Hceepied  had  no  authoiity  to  do  so,  and  his 
doing  so  was  fraudulent.  WUernan  v.  Eastony 
8  L.  r.,  N.  S.  037 -C.  P. 

B.  and  S.  tnided  in  partnership,  and  were 
possessed  of  bills  of  exchange,  which  S.,  in 
fraud  of  tlie  partnership,  indorsed  and  deliv- 
ered to  the  defendant  in  satisfaction  of  a 
private  debt  of  his  own,  the  defendant  being 
cognizant  of  the  fraud.  S.  became  bankrupt. 
The  defendant  having  realized  the  bills,  the 
assignees  of  S.,  jointly  with  B.,  without 
having  previously  done  anything  to  disafiirm 
the  transaction,  brought  an  action  against  the 
defendant  for  the  wnmglul  conversion  and 
for  money  received  to  their  use: — Held,  with- 
out deciding  whether  they  could  maintain  an 
action  for  conversion,  tiiat  they  were  entitled 
tori'cover  under  the  counts  for  money  received 
to  their  use.  IleilfnU  v.  NeoiU^  6  L.  U.,  C. 
P.  478;  80  L.  J..  O.  P.  245;  18  W.  R.  808; 
23  L.  T.,  N.  S.  fiC2— Exch.  Cham. 

Tiie  firm  of  W.  <&  K.  being  indebted  to  0., 
to  whom  W.  woB  also  privately  indebted  in- 
dividually, G.  gave  a  receipt  in  the  name  of 
the  firm  for  1,000Z.,  paid  by  W.  out  of  the 
partnership  moneys,  and  subsequently,  at  the 
roquest  of  W.,  credited  his  private  account 
with  the  amount  instead  of  the  account  of 
the  firm.  W.  had  no  authority  t^  appropri- 
fttethe  partnership  moneys  iu  this  manoer. 


but  G.  believed  that  he  had.  On  the  disso- 
lution of  the  firm,  K.  paid  to  G  ,  partly  in 
cash  and  partly  in  bills,  the  amount  which 
appeared  by  G.^s  books  to  bo  due  from  the 
firm.  Before  the  hist  bill  became  du(%  which 
was  for  an  amount  over  1,000/.,  K.  discov- 
ered how  W.  had  appropriaed  the  1,000/., 
but  he  p^id  the  bill  under  protest  notwith- 
standing:—Held,  that  K.  was  entitU>d  to 
recover  1.000/.  from  G.,  as  money  had  and 
received  to  his  use,  seeing  that  he  was  not 
bound  by  the.  act  of  W.,  done  without  his 
authority;  and  that  it  was  for  G.  to  show 
that  K.  had  so  conducted  himself  as  to  induce 
the  belief  that  he  had  given  VV.  authority. 
Kendal  v.  Wood,  39  L.  J.,  Exch.  107;  23  L. 
T.,  N.  S.  300— Exeh.  Cham. 

Held,  also,  that  the  bill  was  given  under 
circumstances  amounting  to  a  mistake  of 
facts,  which  facts  wtmld  have  constituted  a 
defense,  if  not  at  law,  in  equity,  to  any  sup- 
posed el  liin  by  G.,  and  that  the  Hubsiqnent 
payment  of  the  bill  (which  might  be  taken  to 
be  in  the  hands  of  third  p.irties)  could  not  bo 
regarded  as  a  vtduntary  payment.     //>. 

As  to  liability  upon  bills  and  notes  after 
withdrawal  from  ilnn  or  dissolution, — see  this 
titla,  v.,  2;  VI.,  2,  a. 

IV.   Actions  by  on  aoaikst  Pajitnbrs. 

1.    Wlien  Joint    or  Separate;    Parties;    and 
Proceedings,  Generally. 

Who  may  sue  upon  joint  or  separate  con- 
tracts or  interests  of  partners.] — Where  A., 
in  his  own  name,  deposits  with  his  banker, 
C,  the  proeeeds  of  a  sale  of  the  partnersiiip 
effects  of  A.  and  B. ;  A.  and  B.  c.iunot  join 
in  an  action  agiiinst  U.  for  the  amount,  unless 
it  is  shown  that  the  deposit  was  made  by  A. 
as  ai^ent  for  the  firm.  Sirns  v.  Bond,  2  N.  & 
M.  008 ;  5  B.  &  Ad.  389. 

The  defendant  applied  for  a  loan  of  money 
to  A.  who  was  a  partner  with  several  others 
in  a  banking-house.  Nothing  passed  at  the 
time  of  negotiating  for  the  loan  to  exclude 
the  firm  from  making  it.  The  advance  was 
afterwards  made  out  of  the  partnership 
funds: — Held,  that  the  other  partners  were 
pru^)erly  joined  with  A  in  suint;  for  money 
lent.  Alexiinder  v.  Barker,  2  Tyr.  140;  2  0. 
&  J.  133. 

A  member  of  a  partnership,  entering  into  a 
contract  with  another  piirty,  may  guard 
against  a  joint  contract  by  making  it  ex- 
pressly an  individual  transaction.     lb. 

A  partner  cannot  join  in  suing  upon  a  con- 
tract made  before  be  became  such,  although, 
by  the  deed  of  copartnership,  he  was  to  have 
a  share  in  the  prit)r  contracts  and  transac- 
tions of  the  firm.  WUsford  v.  Woody  1  £sp. 
182— Kenyon. 

Where  one  of  several  iMurtnersin  a  banking- 
bouse  drew  a  bill  in  his  own  name  upon  a 
third  party,  who  accepted  the  same,  upon 
condition  that  the  drawer  should  provide  for 
the  same  when  due:— Held,  that  4II  the  part- 
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ncTs  in  the  banking  firm  conid  not  recover  on 
the  bill.  Sparrow  v.  Ckuman,  9  B.  &  C.  241; 
4  M.  &  R.  206. 

Where  a  banking  trade  is  carried  on  in  the 
name  of  father  and  son,  in  whose  joint  names 
the  accounts  with  the  customers  are  headed 
in  the  banking-books,  the  father  cannot  sue 
alone  for  the  balance  of  an  account  over- 
drawn by  a  customer,  without  giving  distinct 
proof  that  the  son,  though  proved  to  be  a 
minor,  has  no  property  iu  the  banking  fund, 
or  share  in  the  business  as  a  partner.  Teed  v. 
Blitorthfj,  14  East,  210. 

B.,  a  partner  in  the  firm  of  B.,  M.  &  Co., 
opened  an  account  with  bankers  in  the  part- 
nership name.  B.  was  one  of  the  commis- 
sioners under  an  act  of  parliament  for  paving 
a  township,  who  also  had  an  account  at  the 
same  bank,  and  were  considerably  in  advance. 
Tlic  commissioners  being  desirous  of  a  further 
advance,  the  manager  of  the  bank  wrote  to 
B.,  offering  to  make  it  on  condition  that  he 
would  not  withdraw  an  equal  amount  of  his 
account.  B.  wrote  in  reply  that  he  wished  to 
have  5,0002.  advanced  on  those  terms,  adding, 
**  I  undertake  not  to  remove  my  funds  to  the 
extent  of  this  extra  advance  until  the  sante  is 
repaid  by  the  commissioners."  The  bank 
made  the  advance,  and  subsequently  there  was 
a  balance  on  B.*s  account,  the  extra  advance 
not  having  been  paid:— Held,  that  assuming 
that  this  was  a  partnership  account,  B.,  M.  & 
Co.  could  not  recover  the  balance  as  money 
received  for  their  use,  and  tiiat  this  defense 
was  available  under  the  general  issue.  Brown- 
rigg  v.  Roe,  5  Exch.  489. 

If  two  persons  become  partners,  and  hold 
themselves  out  to  the  world  as  such,  and 
there  is  a  common  liability  for  loss,  though 
by  a  private  agreement,  not  a  complete  com- 
munity of  profit,  an  action  for  business  done 
by  one  of  them  for  a  third  party  may  be 
brought  in  their  joint  names.  Bond  v.  Pit- 
tard,  2  Jur.  183;  8  M.  &  W.  857;  1  H.  &  H. 
81. 

In  an  action  by  A.,  as  the  payee  of  a  note, 
against  B.,  the  maker,  it  is  no  defense  that 
the  note  was  given  as  security  for  a  loan 
made  to  B.  out  of  the  funds  of  a  copartner- 
ship of  which  A.  and  B.  are  members,  and  A. 
the  trcti5«urer  and  trustee,  and  tliat  A.  sues  on 
behalf  of  the  copartnership.  Lomas  v.  Brad- 
ihaie.  9  C.  B.  620;  19 L.  J.,  C.  P.  273. 

The  plaintiffs,  who  were  members  of  a  com- 
pany which  dealt  in  salt,  and  the  defendant, 
entered  into  a  written  agreement,  to  the  ef- 
fect that  the  company  was  to  supply  the  de- 
fendant with  brine  at  a  certain  sum;  that  the 
company^s  make  of  salt,  and  the  price,  were 
to  be  fixed  according  to  a  certain  standard ; 
and  tiiat  either  the  company  or  the  defend- 
ant was  to  be  at  liberty  to  cease  to  supply  or 
to  take  the  salt  upon  giving  a  notice  to  that 
effect.  This  agreement  was  signed  thus: 
**  For  Clay  and  Newman  (the  plaintiffs),  J. 
W.  Lea."  ''J.  8."  (the  defendant).  The 
salt  was  supplied  from  the  premises  of  the 
company : — Held,  that  the  plaintiffs  had  them- 
selves entered  into  this  contract  with  the  de- 


fendant; and  that  they  were  entiUed  to 
him  for  a  breach  of  it  in  their  own 
Clay  V.  Southen  or  SotOhan.  7  Escfa.  717 ;  !• 
Jur.  1074;  21  L.  J.,  Exch.,  202. 


—  upon  personal  contracts  of 
generally.] — A  declaration  stated  that  t&e 
plaintiff  and  A.  carried  on  business  in  copart- 
nership; and,  in  consideration  that  the  }d^d^- 
tiff  and  A.  would  sell  the  defendant  the 
business,  and  would  become  trustees  fr*r  k  a 
in  respect  of  all  debts  due  to  the  plain tifi  ai-i 
A.  in  respect  thereof,  the  defendant  prora^ided 
the  plaintiff  to  pay  him  all  money  wbleb  lie 
had  advanced  in  respect  of  the  copanner^Jji^ 
and  for  which  it  was  accountable  to  tee 
plaintiff.  Averment,  that  the  plaintiff  a&i 
A.  sold  the  business  to  the  defendant,  and, 
at  the  time  of  the  promise  the  plaintiff  Iiad 
advanced  a  certain  sum.  Breach,  non-pay- 
ment of  that  money: — Held,  on  motion  ia 
arrest  of  judgment,  that  it  was  not  necessaiy 
to  join  A.  as  a  co-plaintiff,  and  that  the  decla- 
ration was  good.  Jone»  v.  Robinmn^  1  Exch. 
454;  llJur.  933;  17  L.  J.,  Exch.  36. 

A.,  a    coach-maker,  entered  into  an   agree- 
ment to  furnish  B.  with  a  carriage,  for  the 
term  of  five  years,  at  seventy  five  guineas  a 
year.     At  the  time  of  making  the  contract,  C. 
was  a  partner  with  A.,  but  this  was  unknova 
to  B..  the  business  being  carried  on  in  the  nsme 
of  A.  only.     Before  the  expiration  of  the  first 
three  years,  the  partnership  between  A.  and 
C.  was  dissolved,  A.  having  assicrncd  all  his 
interest  in  the  business  and  in  the  contract  ia 
question  to  C,  and  the  business  was   carried 
on  by  C.  alone.     B.  was  informed  by  C.  that 
the  partnership  was  dissolved,   and  that  he 
(C.)  had  become  the  purchaser  of  the  carria<>e 
then    in  his    (B.^s)  service.     The   latter  an- 
swered that  he  would  not  continue  the  con- 
tract with  C,  and  that  he  would   return  the 
carriage  to  him  at  the  end  of  the  then  current 
year,  and  he  did  so  return  it.    An  action  bar- 
ing been  brought  in  the  names  of  A.  and  C. 
against   B.,    for  the    two  ])ayments,    wfiich, 
according  to  the  terms  of  the  contract,  -would 
become  due  during  the  last  two  years  of  its 
continuance: — Held,  that  the  action  was  not 
maintainable,  the  contract  being  personal,  and 
A.  having  transferred  his  interest  to  C,  and 
having  become  incapable  of  performing  his 
part  of  the  agreement.  Bd(m>n  v.  Drumuumd 
2  B.  &  Ad.  303. 

A.,  a  member  of  a  firm  of  A.  Brothers,  uf 
South  America,  went  to  Hong  Kong  to«;nf<>roe 
a  debt  due  by  B.  &  Co..  of  that  place,  lo  \m 
firm.  Upon  B.  &  Co.  l>eing  thre:itenc(l  v.  itli 
proceedings,  they  applied  to  C.  &  Co.  for  As- 
sistance. C.  &  Co.  agreed  to  advance  B.  & 
Co.  the  money  to  pay  their  debt,  by  remittin!; 
the  amount  to  A.  &  Co.,  and  aftorw.irds,  in 
pursuance  of  this  agreement,  and  in  considera- 
tion of  A.'s  not  proceeding  to  sue  B.  &  Co., 
gave  an  undertaking  in  writing,  whereby  C. 
&  Co.  promised  to  remit  the  amount  to  .V.% 
agent  in  London,  at  the  cxpimtion  of  six 
months,  whereon  A.  gave  B.  &  Co.  a  n-ceipt 
in  full  for  the  debt  due  to  the  firm  of  A.  & 
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Co.      C.    &  Co.  afterwards  repudiated  tlicir 

ol>lig^tion  to  remit  the  nnu^nnt  to  A.  &  Co. 

A.,     brought  an  action,   in   his  own    name, 

ag^ainst    C.  &  Co. : — Held,  that  the  contract 

l>cing  entered  into  with  A.  personally,  upon 

Ills  undertaking  not  to  sue  B.  &  Co.,  consti- 

'tu.tcd  a  personal  ngrcemcnt ;  and  that  A.  was 

entitled  to  sue  C.  &  Co.  in  his  own  name, 

i^ithout   joining    his    partners.      Agacio    v. 

Iforbes^  14  Moore  P.  C.  C.  160;  4  L.   T.,  N. 

S.  155;  9  W.  R.  503. 

A  plaintiff  declared  against  the  defendants 

as    accountants,  alleging  negligence    in   the 

makinc^r  out  accounts,  in    which  he  and  his 

two  partners  were  interested,  in  consequence 

of  which  the  plaintiff  sustainud  damage: — 

Held,  that  evidence  that  the  defendants  were 

retained  and  employed  by  tiie  lirm,  sustained 

an  allegation  of  a'retainer  and  an  employment 

by  the  plaintiff.     Story  v.  JiichardsoUyS  Scott, 

201 ;  0  Bing.  N.  C.  123;  4  Jur.  26. 

—  upon  contracts  for  the  sale  and  pnrchase 
of  goods.] — ^Where  the  parties  agreed  to  be 
jointly  interested  in  certain  goods,  but  that 
they  should  be  bought  by  one  of  them  in  his 
own  name  only,  and  he  made  a  contract  for 
the  purchase  accordingly: — Held,  that  all 
might  join  in  suing  the  vendor  for  a  breach 
of  that  contract.     Cothay  v.  Fenndly  10  B.  <& 

C.  671. 

Where  a  partnership  between  two  persons 
in  trade  had  been  dissolved,  and  one  of  them 
carried  on  business  afterwards  solely  on  his 
own  account,  but  in  tiie  names  of  himself 
and  former  partner: — Held,  that  he  might 
alone  maintain  an  action  for  goods  sold  and 
delivered  to  the  defendant  during  tiie  exist- 
ence of  the  partnership.     Atkinson  v.  Laing^ 

D.  &  R.  N.  P.  C.  16— Abbott. 

The  joint  owners  of  a  vessel  engaged  in  the 
whale  fishery  may  sue  a  purchaser  for  the 
price  of  oil,  although  the  contract  of  sale 
was  made  by  one  of  the  jmrt -owners  only, 
and  the  purchaser  was  ignorant  that  other  in- 
dividuals had  any  interest  in  the  transaction. 
SkinMr  v.  Stocks,  4  B.  &  A.  437. 

Where  one  person  purchases  goods,  and 
another  is  afterwards  permitted  to  share  in 
the  adventure,  the  vendor  cannot  recover 
against  such  other  person  for  the  price  of  the 
goods.  Young  v.  Uitnter,  4  Tauut.  582;  16 
Bust,  252;  2  Rose,  120. 

—  In  cases  of  collasion  with  partners.] — If  a 
person  colludes  with  one  partner  in  a  firm  to 
injure  the  other  partners,  those  others  can 
maintain  a  joint  action  against  the  person  so 
colluding.  Longman  v.  Pole,  M.  &  M.  223 — 
Tentcrdcn. 

In  an  action  against  one  of  several  partners 
for  not  delivering  goods,  with  a  count  for 
money  had  and  received,  to  which  defendant 
pleaded  that  the  promises  were  made  jointly 
with  A  and  B.,  it  appeared  that  the  defend- 
ant, being  partner  with  A.  and  B.,  made  the 
coDtract  individually,  though  in  the  name  of 
the  ])artnership,  and  for  the  sale  of  partner- 
ihip  property,  and  that  in  fraud  of  bis  partners 
be  received  the  money  to  his  own  use,  though 


the  bill  drawn  by  him  for  the  money  was  in 
the  partnership  name: — Held,  that  the  plaint- 
iff might  recover  the  money  so  received. 
Hudson  V.  Hobitison,  4  M.  &  S.  475. 

Joint  or  separate  liability  to  actions  on  part- 
nership contracts.] — Actions  for  partnership 
debts  may  be  brought  against  one  partner 
only,  and,  unless  he  pleads  in  abatement,  he 
will  be  afterwards  concluded,  liice  v.  Shute, 
2  W.  Bl.  695;  5  Burr.  2611.  S.  P.,  Abbott  v. 
Smith,  2  W.  Bl.  047. 

A.  sued  B.,  C.  and  D.,  in  a  joint  action  for 
an  attorney's  bill;  B.  pleaded  nunquam  in- 
debitatus, and  C.  and  D.  suffered  judgment 
by  default:— Held,  that  in  order  to  entitle  A. 
to  a  verdict  ng»iinst  B.,  the  jury  must  be  sat- 
isfied that  there  was  a  joint  contract  with  A. 
by  B.,  C.  and  D.,  jointly,  and  that  it  was  not 
sufficient  to  show  that  there  was  a  sepsirate 
contract  between  A.  and  B.  only,  even  though 
the  evidence  would  have  been  sufiScient  to 
have  supported  an  action  by  A.  against  B. 
alone.  Bobeson  v.  Ganderton^  9  C.  &  P.  476 
— AVilliams. 

A  contract  made  by  two  partners  to  pay  a 
certain  sum  of  money  to  a  third  jierson  equally 
out  of  their  own  private  cash,  is  a  joint  ctm- 
tract,  and  they  must  be  jointly  sued  upon  it. 
Byers  v.  Dobey,  1  U.  Bl.  236. 

Declaration  uyioii  a  bill  of  exchange  drawn 
upon  two  persons  by  the  name  of  Saunders, 
Brothers  &  Co. :  plea,  that  the  promises  were 
made  by  two  other  persons  named  in  the  plea 
jointly  with  the  defendants.  The  defendants 
proved,  that,  although  they  carried  on  busi- 
ness in  Londtm  under  the  firm  of  Saunders, 
Brothers  &  Co.,  two  other  peiMons  named  in 
the  plea,  who  resided  at  the  Mauritius,  where 
the  bill  was  drawn,  were  in  fact  in  partner- 
ship with  them,  and  timt  the  plaintiff  resided 
at  the  Mauritius :~II(ld,  that  the  jury  was 
properly  desired  to  find  for  the  plaintiff,  if 
they  thought  the  holder  of  the  bill  had  reason 
to  consider  that  the  defendants  alone  consti- 
tuted the  house  of  S.,  B.  &  Co.,  the  question 
being  with  whom  the  plaintiff  cvmtracted. 
I)e  Maut'trt  v.  Saunders^  1  B.  &  Ad.  398. 

Under  a  count  for  money  had  and  re<reived 
by  three,  the  plaintiff  cannot  give  in  evidence 
money  had  and  received  by  them  a!uJ  by  a 
fourth  partner  who  is  dead.  Spalling  v. 
Mure,  6  T.  R.  863. 

Several  actions  will  not  lie  against  the  dif- 
ferent members  of  a  partnership  firm  for  the 
same  identical  debt.  Came  v.  Legh,  9  D.  *& 
R.  126;  6B.  &C.  124. 

Therefore,  where  a  plaintiff  brought  two 
actions  against  two  joint  contracttus  for  the 
same  debt,  the  court  set  aside  the  proceedings 
without  costs  in  one  action,  the  debt  and 
costs  in  the  other  having  been  paid.     Jb, 

—  to  actions  for  trespaaa,  negligence,  and 
other  torts.  I — A.  and  B.  were  partners  in 
business  as  brewers;  and  one  of  them,  in  the 
name  of  the  others,  wrongfully  ejected  the 
tenant  of  a  canteen,  who  held  under  a  lease 
from  the  Board  of  Ordnance,  they  being  sure- 
ties for  the  payment  of  his  rent,  and  for  his 
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qiiipt  tenantship: — TIt'ld,  that  one  paitncrhas 
no  ri'^ht  to  iuvolvu  aiiotlicr,  unless  in  iho 
onlinary  coiirM*  of  their  husimss,  not,  for 
iiKtiinee,  in  a  tri*spuss,  as  niiove  stated. 
Petre  v.  huwmt.  Car.  &  M.  93 — Tinthil. 

TIk»  exception  fo  (his  doctrine  is  where  tlic 
trespass  is  in  lite  nature  of  a  taking  which  la 
nvMJlaUle  to  the  partnersiiip;  and  in  sucli  case 
the  jury  sliould  tind.  not  only  whether  the  de- 
r-ndints  were  partners,  but  also,  wh  tlier, 
iK'fore  the  trespass,  iliey  nil  joined  in  order- 
\\\)f  it,  or  whether,  afierwanls,  they  concur- 
re<),  and  received  the  heuetit  of  it.     Ih. 

If  one  mem  her  of  a  partnersiiip  is  guilty  of 
an  act  of  ne«;ligence,  whicli  occasions  injury 
to  a  servant,  in  the  course  (»f  iiis  employment, 
and  it  occurs  in  a  matter  within  the  scope  of 
the  common  undertaking  of  the  partnership, 
nil  the  partners  will  be  liable  for  the  injury 
cau<e<l  to  the  servant.  Aahtcorth  v.  Stanwix, 
7  .lur.,  N.  S.  407;  3  El.  &  El.  701;  30  L.  J., 
Q   B,  181;  4  L.  T.,  N.  S.  85. 

A.  and  S.  were  joint  owners  of  a  phi  p.  A. 
worked  the  ship,  di'fraying  all  the  expenses 
Dud  takinc:  the  entire  management  of  her, 
and  he  took  two-thirds  of  the  gross  earnings; 
ti  did  nothing,  and  took  the  remaining  one- 
third  of  the  gross  earnings: — Held,  that  tlie 
result  of  the.se  facts  was,  that  A.  hired  the 
share  of  S.  in  the  ship,  and  ihnt  he  was  not 
the  partner  or  agent  of  8.  so  as  to  render  S. 
liable  iu  an  action  for  damages  caused  by  the 
negligi  nee  of  A.  Burtuird  v.  Aaron,  31  L. 
J.,  C.  P.  334. 

When  one  partner  in  a  firm  has  received  a 
Bum  of  money  in  the  ordinary  course  of  the 
partnership  business,  and  misappropriated  it, 
all  the  partners  arc  jointly  and  severally  lia- 
ble to  make  good  the  amount;  and,  there- 
fore, one  or  more  of  them  may  be  made 
defendants  to  a  suit  for  that  purpose,  without 
suing  all.  Plumer  v.  Oregory^  81  L.  T.,  N. 
8.  17— V.  C.  M. 

Right!  of  aet-oA] — Where  one  member  of 
a  firm,  with  tho  concurrence  of  the  others, 
had  employed  an  auctioneer  to  sell  some  of 
tho  partnership  property,  in  an  action  by  the 
firm  against  him  for  the  proceeds,  he  was  not 
allowed  to  set  off  a  debt  due  from  the  part- 
ner who  employed  him  to  sell,  although,  at 
the  time  he  was  employed,  he  believed  such 
partner  was  the  exclusive  owner  of  the  prop- 
erty, and  had  no  notice  of  the  interest  of  the 
other  partners,  unless  the  other  partners  hud 
consented  to  their  copartner  so  appearing  to 
the  auctioneer  as  sole  owner,  or  had  other- 
wise been  guilty  of  some  default  on  their 
part.  Qordtn  v.  EUU,  3  D.  &  L.  803;  2  C. 
B.  821;  10  Jur.  359;  15  L.  J.,  C.  P.  178. 

Spurr,  an  attorney,  practiced  under  the 
style  or  firm  of  Spurr  <&  Chambers,  and  did 
work  as  an  attorney  for  Cass.  Chambers, 
although  an  attorney  himself,  was  in  fact  not 
a  partner  in  the  firm,  but  a  salaried  clerk^ 
having  an  interest  in  the  net  profits  of  the 
business.  Spurr  was  indebted  to  Cass  upon  a 
bill  of  exchange  for  a  smaller  amount  than  the 
bill  of  costs  upon  which  Casa  was  indebted  to 


him.  Cross  actions  were  brou<;ht,  and  is 
action  Cass  ple^uled  never  indf-bted.  aaid 
oil  the  amount  due  u|x>n  the  bill  of 
change,  while  in  the  other  Sparr  like«rifle 
pieailc  d  that  he  did  not  accept  the  bill  ^ 
exchange,  and  set  ofi:  the  amount  doe 
the  bill  of  costs.  Tiie  jury  found  that 
bers  had  autiiorized  Spurr  to  contract 
half  of  himself  aud  Chambers  with 
that  Spurr  had  so  contracted: — Held,  tlia&i  is 
was  competent  to  Spurr  to  sue  alo'te, 
maintain  the  action  subject  to  any 
wiiicli  Cass  might  have  against  SpoTV 
Chambers  jointly.  Spurr  v.  Ca&,  Gactm  w. 
Si>urr,  39  L.  J.,  Q.  B.  249;  5  L.  B.,  Q.  B. 
050;  23  L.  T.,  N.  S.  409. 

In  order  t4>  entitle  a  defendant  in  an 
brought  against  him   by  partners  for  a 
of  contract   causing  damage  to  the  parti 
ship,  to  take  into  account  a  benefit  atxrais^ 
to  any  of  the  pluintifls  from  such  breaclu  fc* 
tile  purix)se  of  reducing  the  damages,  &iiuk 
benetit  must  be  a  joint  benefit  accruing  to  tbe 
partnership,    and    it    is   immaterial    for    tbe 
assessment  of  damages  whether   r»r  not  indi- 
vidual  plaintiffs    have   actually  benefi*ed   ia 
other  ways  from  the  very  default  of  the  de- 
fendants for  which  as  a  partnersiiip  they  arc 
suing.     Jeluten  v.    East  and  West   India  Ikxt 
Vompauy,  10  L.  R.,  C.  P.  300;  44  J.  J.,  C.  P- 
181;  23  W.  R.  624;  32  L.  T.,  N.  S.  321, 

When  a  partnership  sues  for  breach  of  coa- 
tract.  the  dumat^cs  must  b«*  confined  to  those 
sustained  by  the  partnership  ;  and  part 
owners  of  ships  are  for  the  purposes  of  such 
an  action  in  tbe  same  position  as  partners. 
It. 

The  plaintiffs,  as  owners  of  an  emigrant  ship, 
were  unable  to  carry  their  destined  |m>sengtfrs 
through  the  defendants*  default,  and  many  of 
the  -emigrants  so  lost  to  the  plaintiffs^  ship 
went  consequently  by  another  ship,  of  which 
also  some  of  the  plaintiffs  were  part  owners: 
— Held,  that  the  true  mode  of  assessing  the 
damages  to  which  the  plaintiffs  were  entitled 
was  to  estimate  the  actual  loss  to  them  as 
owners  of  the  ship  delayed  by  the  breach  of 
contract,  and  wholly  to  disregard  any  gain 
which  those  of  them  who  were  part  owners 
of  the  second  ship  had  in  consequence  made. 
lb. 

Joinder  or  non-Joinder  of  dormant  partnen  \ 
their  rights  to  sue  and  liability  to  be  sued.] — 
A  creditor  is  entitled  to  sue  a  dormant  part- 
ner of  his  debtor  for  whatever  has  been  sup- 
plied to  tho  firm  during  the  partnershipi, 
though  unknown  to  him  to  be  so  at  the  time 
of  furnishing  the  subject-matter  of  tho  debt. 
Robinson  v.  Wilkinson^  3  Price,  538. 

A  defendant  may  plead  a  secret  partnersiiip 
iu  abatement,  though  the  ]ilatntiff  had  no 
means  of  knowing  of  the  partnership,  and 
could  not  have  proved  it  had  he  joined  tbe 
secret  partner  in  the  action.  Dubois  t.  Ludert^ 
1  Marsh.  240;  5  Taunt.  609. 

Afterwards,  held,  that  the  non-joinder  of  a 
secret  partner  could  not  be  pleaded  in  abat«> 
ment.  MuUet  y.  Jlooky  M.  ^^  M.  88— Tenter* 
den. 
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"Where,  in  an  action  for  goods  sold,  tho  de> 
fcndant  pleaded  in  atmtGuient  that  a  person 
who  jointly  promised  with  him  was  not 
joined  as  a  co-defendant: — Held,  that  the 
plea  was  not  supporterl  by  evidence  of  a  secret 
partnership,  of  which  the  plaintiff  had  no 
knoi^led^e ;  the  goods  having  been  ordered 
by  the  clc fcndant  in  his  own  name.  Stam- 
field  V.  LfUDey^  3  Stark.  S—Abboit. 

It  is  not  a  ground  of  nonsuit  in  an  action 
on  a  contnict,  that  the  name  of  a  doi-munt 
partner  is  not  joined.  Lemeck  v.  Shaftce,  2 
SSsp.  468 — Kenyon. 

Kven  if  he  partakes  of  the  benefit  of  the 
contract ;  for  he  could  not  maintain  the  action. 
JJoyd  V.  Arehhowley  2  Taunt.  824.  And  see 
Bwia  V.  Wood,  2  M.  &  8.  23;  1  Rose,  155. 

If  the  ostensible  proprietor  of  materials  en- 
ters into  a  contract  for  work  to  be  done 
thereon,  it  is  not  necessary  that,  in  an  action 
brought  on  the  contract,  another,  who  has 
seci-cily  purchased  a  share  from  him,  but  is  no 
party  to  the  contract,  should  be  joined  as  a  co- 
plaintiff.     Mawman  v.  OiUstt^  2  Taunt.  325,  n. 

Nor  could  such  dormant  partner  sustain  an 
action.     1  b. 

A.,    B.  and  C,  being  in  partnership   to- 
gether  as    type-founders   (C.   r.s  a  dormant 
partner),  an  agreement  was  entered  into  be- 
tween A.  and  B.  and  the  plaintiff,  by  which, 
after  reciting  that  the  plaintiff  had  been  in 
tho  employment  of  A.  and  B.  as  foreman,  in 
carrying  on  the  trade  of  type-founders,  the 
plaintiff  agreed  with  A.  and  B.,  and  the  sur- 
vivor of  them,  to  serve  them  and  the  survivor 
of  tliem  in  their  trade  for  the  term  of  seven 
years,  and  they  agreed  to  employ  him  as  their 
foreman  for  the  term  of  seven  years,  if  they 
or  either  of  them  sliould  so  long  live,  and 
to  pay  him  three  guineas  per  week ;  and  that 
if  either  party  should  not  perform  the  agree- 
ment on  their  respective  parts,  the  party  fail- 
ing or  making  default  should  pay  to  the  other 
5002.  by  way  of  specitic  damages.      At  the 
time  the  agreement  was  entered  into,  it  was 
unknown  to  the  plaintiff  that  C.  was  a  partner 
in  the  business: — Held,  that  an  action  was 
maintainable  by  the  plaintiff  against  A.,  B. 
and  C,  for  a  breach  of  this  agreement,  al- 
though C.  neither  signed  it  nor  was  a  party 
nnmeil  in  it.     Beckhim  v.  Drake,  0  M.  &  W. 
79;  affirmed,  nom.  Drake  v.  Beckham  (in  er- 
ror), 11  M.  &  W.  315;  7  Jur.  204;  12  L.  J., 
Exch.  486— Exch.  Cham. 

Where  A.,  B.  and  C.  traded  under  the  firm 
of  A.  and  B.  in  the  cotton  business  (0.  not 
being  known  to  the  world  as  a  partner),  and 
A.  and  B.  traded  as  partners  alone  under  the 
same  firm  as  grocers,  and  a  bill  given  to  them 
in  the  cotton  business,  in  which  C.  was  in- 
terested, was  indorsed  in  the  common  firm  of 
A.  and  B.,  by  A.  and  B.  only,  to  provide  for 
a  dishonored  acceptance  in  the  grocery  busi- 
ness, but  such  an  indorsement  was  unknown 
to  C,  of  whom  the  indorsee  had  no  knowl- 
edge at  the  time: — Held,  that  C.  was  liable 
to  oe  sued  by  him,  he  not  knowing  of  the 
misapplication  of  the  partnership  fund  at  the 
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time.     Stoan  v.  Btede^  7  East,  209;  8  Smith, 
199. 

A.  being  partner  with  B.  in  one  mercantile 
house,  and  with  C.  in  another;  the  honse  of 
A.  and  B.  indorsed  a  bill  to  the  house  of  A. 
and  C,  after  which  B.,  acting  for  the  house 
of  A.  ami  B.,  received  securities  to  a  large 
amcmnt  from  the  drawer  of  the  bill,  upon  an 
agreement  by  B  that  the  bill  should  be  taken 
up  and  liquidated  by  B.'s  house,  and,  if  not 
paid  by  the  acceptors  when  due,  should  be 
returned  to  the  drawer:— Held,  that  the 
securities  being  paid,  and  the  money  received 
by  B.  in  satisfaction  of  the  bill,  A.  was  bound 
by  this  act  of  his  partner  B.,  whether  in  fact 
known  to  him  or  not  at  the  time;  and  there- 
fore that  he  could  not,  in  conjunction  with 
C,  his  partner  in  the  other  house,  maintain 
an  act  ion  as  indorsees  and  holders  of  the  bill 
against  the  acceptors,  after  such  satisfaction 
received  through  the  medium  of  and  bj 
agreement  with  B.,  in  discharge  of  the  same. 
Jacaud  v.  French,  12  East,  317. 

hi  the  case  of  a  partner  whose  name  does 
not  appear  in  the  firm,  he  is  liable  for  goods 
furnished  only  during  the  time  he  receives  a 
share  of  the  profits,  unless  he  has  been  known 
to  be  a  partner;  in  which  case  he  will  be  lia- 
ble, after  he  has  actually  ceased  to  be  a  part- 
ner, unless  he  has  given  notice  of  his  quitting 
the  concern.  Evam  v.  Drummond,  4  Esp.  89 
— Kenyon. 

Where  the  plaintiffs  had  dealt  for  a  long 
time  with  two  partners,  not  knowing  that 
they  had  a  third  partner  during  part  of  the 
time,  and  furnished  them  with  goods,  and 
received  payments  on  account  generally;  and 
previous  to  the  time  when  the  secret  tri- 
partnership  was  dissolved,  goods  had  been 
furnished,  to  cover  which,  bills  had  been  paid 
to  the  plaintiffs  by  the  two  ostensible  part- 
ners, which  were  dishonored  after  the  secret 
dissolution  of  the  tri* partnership,  and  then 
other  goods  were  furnished  as  before:  yet, 
as  the  dishonored  bills  were  afterwards  deliv- 
ered un  by  the  plaintiffs,  upon  the  receipt  of 
the  subsequent  good  bills,  which  latter  were 
more  than  sufficient  to  cover  the  debts  of  the 
tri-paitnership.  though  not  to  cover  in  addi- 
tion the  goods  furnished  after  the  dissolution 
of  it:— Held,  that  such  delivering  up  of  the 
old  dishonored  bills,  upon  receipt  of  the  new 
good  bills,  was  evidence  of  a  particular  appro- 
priation of  such  new  bills  in  payment  and 
discharge  of  the  old  debt;  of  which  the 
secret  third  partner  might  avail  himself  in  an 
action  for  goods  sold  and  delivered,  brought 
against  him  jointly  with  the  other  two  part- 
ners.   Neuymarch  v.  Clay,  14  East,  239. 

lies  loot  J  light  to  sue  imd«r  Sngllah  or 
foreign  law.] — ^Persons  trading  abroad  in  such 
a  mode  as  to  constitute  a  partnership  in  Eng- 
land, may  sue  in  an  English  court  as  partners 
for  a  consignment  sent  to  England,  though 
they  cannot  sue  at  the  place  of  trading  by 
reason  of  the  particular  law  of  that  country. 
Shaw  y.  Harvey^  M.  &  M.  629— Tenterden. 
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Afl  to  effect  of  chfinge  in  firm  or  diflsolutiota 
upop  rights  of  action,— see  this  title,  V.,  1^; 
YL,  2,  a. 

2.  B9idme$;  Mlffkit  of  Admimiam  hy  Partners, 

'Btoci  of  exlstaiioe  of  paztacnhip,  gwiar- 

ally.] — In  an  action  against  one  of  several 
members  of  a  society,  established  under  a 
deed  of  copartnership,  for  goods  supplied  to 
the  society,  he  may  be  proved  to  be  a  partner 
by  parol  evidence,  without  producing  the 
deed.  AJdermm  v.  Clay^  1  Stark.  405— 
EUenborouglL 

Wlicre  the  question  was,  whether  A.,  who 
resided  in  England,  was  a  partner  with  B., 
who  lived  in  Spain,  it  is  not  even  primft  facie 
evidence  of  the  fact,  to  show  that  B.  had  long 
traded  at  8t.  Sebastian,  in  Spain,  under  the 
firm  of  A.  and  B.,  and  that  A.  had  resided 
there  for  a  considerable  time,  and  that  there 
was  no  other  person  of  that  name  there. 
Buvgue  v.  De  Toilet^  8  Stark.  68— Abbott. 

A  bill  of  exchange  drawn  in  this  form, 
**Pay  to  our  order,**  signed  in  the  name  of 
two  persons  A  Co.,  and  accepted  by  the  de- 
fendant, may  be  declared  upon  by  the  in- 
dorsees as  a  bill  drawn  by  an  aggregate  firm; 
and  if  it  is  proved  that  the  firm  consists  of 
only  one  person,  yet  it  is  not  a  variance.  Baas 
V.  Clive,  4  M.  &  S.  18;  4  Camp.  78. 

Two,  who  sue  as  indorsees  of  a  bill  of  ex- 
change, indorsed  in  blank,  are  not  bound  to 
prove  any  partnership.  BoedasuM  v.  Leaeh^  1 
Stark.  446 — Ellenborough. 

The  registered  copy  of  a  company*s  deed 
of  settlement  bore  the  following  memo- 
randum, signed  by  the  plaintiff  and  produced 
by  the  defendant: — **We  do  hereby  certify 
that  the  within-written  deed  is  the  deed  of  set- 
tlement of  the  Universal  Gas-light  Company, 
and  that  to  the  best  of  our  knowledge,  the 
particulars  therein  contained  are  correctly  set 
forth  :** — Held,  as  against  the  plaintiff,  primary 
evidence  of  tlie  contents  of  the  deed.  Boulter 
V.  Peplow,  9  C.  B.  498;  19  L.  J.,  C.  P.  190. 

The  defendant,  who  had  dealings  with  A. 
and  B.,  as  partners,  afterwards  made  a  con- 
tract with  A.  in  B.'s  presence,  and  received 
letters  with  reference  to  such  contract  bearing 
the  signature  of  the  firm.  In  an  action  by 
B.,  A.,  who  was  called  as  a  witness,  stated 
that  he  had  ceased  to  be  a  partner  prior  to 
the  date  of  the  contract,  and  that  he  made  it 
as  agent  for  B. : — Held,  that  the  jury  was 
warranted  in  finding  that  the  contract  was 
with  B.  alone,  although  there  was  no  precise 
evidence  of  the  dissolution  of  the  partnership 
between  A.  and  B.  Cox  v.  Buiibard^  4  C.  B. 
817. 

—  by  admissions,  declarations  or  acts  of 
partners.] — In  an  action  f^inst  four,  three  of 
whom  have  been  outlawed;  an  admission  by 
the  fourth  that  he  was  in  partnership  with  the 
other  ^bree,  is  evidence  as  against  that  fourth 
of  a  joint  promise  by  all  four.  Songster  v. 
Maaaredoy  1  Stark.  161— Ellenborough. 

In  an  action  against  three  as  paitners,  the 
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ofilce  copy  of  an  answer  to  a  bill  in 

filed  by  one  against  the  others,  is 

without  producing  the  originaL,  in  ordo'  to 

establish  the  partnership.     Studdyy 

2  D.  ^^  R.  847. 
In  an  action  against  partners,  on  a  biO 

cepted  by  one  of  them  in  the  name  of 
firm,  the  admissions  in  his  answer  to  a  IriH 
equity  against  him  are  not  admissible 
the  rest.     Booth  y,  Quin,  7  Price,  19a 

In  an  action  against  A.  B.  and  0.  D.  iip«a 
a  promissory  note  signed  by  A.  B.  in  tbe 
names  of  himself  and  C.  D.,  it  appeared,  tba^ 
the  business  in  respect  of  which  the  note  was 
given  had  formerly  been  carried  on  by  C.  Xl.^ 
and  that  C.  D.  had  admitted  that  she  «s»  m 
partner: — Held,  that  a  circular  isso^  by  A. 
B.,  stating  that  the  business  woaki  in  fat«i« 
be  carried  on  in  the  name  of  B.  and  D.^ 
admissible  in  evidence,  though  not 
brought  home  to  C.  D.     Norton  v. 

3  C.  B.  702;  11  Jur.  312;    16   L.  J.,  C  P. 
100. 

Held,  also,  that  a  signature  of  tbe  note  bj 
the  names  and  surnames  of  the  respective 
parties  was  a  sufilcient  signature  to  charge 
the  partnership.     76. 

The  defendant  advanced  money  to  6^ 
who  was  engaged  in  getting  up  a  company  to 
work  a  mine  in  Cornwall,  receiving  as  a 
security  a  deposit  of  250  shares  in  the  mine, 
with  an  option  to  take  the  shares  in  si^vfac- 
tion  pro  tanto,  such  option  to  be  declared 
within  fourteen  days.  The  defendant  never 
did  in  teims  declare  his  option  to  accept  the 
shares;  but  he  went  down  to  the  mine,  made 
inquiries  and  obtained  reports  as  to  tbe 
condition  and  prospects  of  the  mine  and  » 
to  the  cost  of  an  engine  to  be  used  there, 
and,  on  one  occasion,  assisted  in  paying  the 
miners'  wages;  he  also  permitted  the  captain 
of  the  mine,  without  contradiction,  to  repre- 
sent him  as  a  capitalist  from  London  who  had 
a  large  interest  in  tbe  mine,  and  intended  to 
work  it  vigorously.  In  an  action  by  a  penon 
who  had  supplied  goods  to  the  mine  upon 
the  fuith  of  representations  by  tbe  captain 
that  the  mine  was  being  worked  by  a  person 
of  substance,  whose  name  he  was  not  author- 
ized to  give : — Held,  that  there  was  evidence 
from  which  the  jury  was  warranted  in  infer- 
ring that  the  dcfendunt  w^as  a  partner, 
although  his  name  was  never  mentioned, 
personal  identification  being  sufficient.  Jfor- 
tyn  V.  Gray,  14  C.  B.,  N.  S.  824. 

The  defendant  was  a  party  to  tbe  contract 
in  February  for  procuring  an  act  of  incorpo- 
ration which  was  obtained  in  June,  and  his 
name  appeared  in  it  as  a  subscril>er  to  tbe  un- 
dertaking, and  in  September  he  executed  a 
deed  of  settlement,  which  recited  that  the 
company  was  in  operation.  The  goods,  in 
respect  of  which  the  action  was  brought, 
were  supplied  in  July :— Held,  that  there  was 
suflSciect  evidence  from  which  the  jury  might 
infer  that  the  defendant  was  a  partner  at  the 
time  the  goods  were  furnished.  Beach  r.  Byre^ 
5  M.  &  G.  415;  G  Scott,  K.  R  887. 

Where  a  defendant  had  written  an  accept- 
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ance  ou  a  bill,  at  the  deairo.  of  A.,  his  fathor, 
in    tko    ntiine  of  A.  and  Son,  tiic  bill  being 
drawn  in  that  name,  and  the  goods  for  which 
it  was  dravrn  being  also  invoiced  in  the  same 
way,    and.    although  they  were  supplied,  in 
fact,  only  to  tho  father,  who  carried  on  busi- 
ness alone,  and  in  his  own  name,  and  there 
was  no  partnership,  in  fact,  yet  as  there  was 
some   evidence,  though  slight,  that  the  de- 
fendant,   the  son,  had  so  conducted  himself 
as  to  lead  the  plaintiff  to  believe  that  he  was 
a   partner: — Held,  that  the  question  sliould 
have  been  left  to  the  jury.     Ouniey  v.  EoaM^ 
3  H.  &  N".  122;  27  L.  J.,  Exch.  lUO. 

A  statement  by  one  of  two  persons  that 

Another  is  his  partner,  he  not  being  so  in  fact, 

will  not  be  evidence  to  render  the  other  liable 

as  an  ostensible  partner,  the  statements  not 

having  been  made  to  the  person  who  seeks  to 

render  the  other  liable,  and  not  havin^;  come 

to  his  knowledgeasa  matter  of  notoriety,  and 

it  not  being  shown  that  he  has  acted  on  the 

faith   of    such    statements.      Edmundson    v. 

Thompson,  81  L.  J.,  Exch.  207;  8  Jur.,  N.  S. 

235;  10  W,  R.  300;  5  L.  T.,  N.  S.  428;  2  F, 

&  F.  564. 

T.  and  B.  negotiated  for  a  partnership,  and 
pending  tiie  negotiations  T.  wrote  to  E.  that 
lie  had  got  a  partner.     The  negotiations  ulti- 
mately endea  in  an  agreement  for  a  future 
partnership  between  T.  and   B.,  B.  in   the 
meantime  attending  at  T.^s  place  of  business, 
and  acting  apparently  as  a  partner,  represent- 
ing himself  to  other  persons  as  a  partner,  and 
T.    introducing  him  to  old  customers  ns  a 
partner.     There  was  no  evidence  (except  that 
of  tlie  letter  written  by  T.  to  E.)  that  these 
representations  ever  came  to  E.^s  knowledge, 
or  that  he  was  induced  to  supply  goods  on 
the  faith  of  the  representations  that  a  part- 
nership existed.     In  an  action  by  E.  against 
T.  and  B.  for  goods  sold  and  delivered,  T. 
having  suffered  judgment  by  default:  —Held, 
that  the  statements  made  by  T.  were  no  evi- 
dence against  B.     lb. 

Proof  of  liability  of  partnership  by  declara- 
tions, admissions  or  acts  of  partners.]  —Where 
a  contract  was  niude  by  one  of  several  partners 
in  his  individual  capacity,  who  at  the  time  de- 
clared that  the  subject-matter  of  the  contract 
was  his  property  alone:— Hc'ld,  that  his  dec- 
laration was  evidence  against  all  the  partners. 
Lucas  V.  De  la  OouVy  1  M.  &  S.  249. 

8o,  an  admission  made  by  one  of  two  part- 
ners after  the  dissolution  of  the  partnership, 
conceminflf  joint  contracts  during  the  part- 
nership, IS  evidence  to  charge  the  other 
partner.     Wood  v.  Brnddicky  1  Taunt.  104. 

But  a  declaration  of  one  of  two  pai*tncrs  is 
not  evidence  to  chsirgc  another  with  respect 
to  a  transaction  with  him  which  occurred 
previously  to  the  partnersiiip,  unless  a  joint 
responsibility  in  the  subjcct-mjitter  can  be 
shown.     Catt  v.  Howard,  3  Stark.  3 — Abbott. 

Goods  were  supplied  to  A.  and  B.  (who  were 
partners),  after  notice  by  A.  that  lie  would 
not  be  answerable  for  any  goods  subsequently 
leut: — Held,  that  it  was  incumbent  on  the 


plaintiff,  in  an  action  for  the  amount  of  such 
goods,  to  prove  some  act  of  adoption  on  the 
part  of  A.,  or  that  he  liad  derived  benefit  from 
the  goods.  Willis  v.  Dyson,  1  Stark.  1G4 — 
Ellenborough. 

Acts  subsequent  to  tho  time  of  delivering 
goods  on  a  contract  mny  be  iidmittcd  as  evi- 
dence to  sl»ow  that  the  good^  were  delivered 
on  a  partnership  account,  if  it  was  doubt- 
ful at  the  time  of  the  contract:  but,  if  it 
clearly  appears  that  no  partnership  existed  at 
the  time  of  tlie  contract,  no  subsequent  act 
by  any  person  who  may  afterwards  become  a 
partner  (not  even  an  acknowied<;iuent  that  ho 
is  liable,  or  his  accepting  a  bill  of  exchange 
drawn  on  tliem  as  partners  for  tlio  very  goods) 
will  make  him  liable  for  the  goods,  tliongh  he 
will  be  liable  for  the  bill  of  exchange.  Suville 
V.  Robertson,  4  T.  R.  720. 

In  an  action  against  two  persons  not  part- 
ners, but  having  a  joint  power  and  authority 
(as  trustees  under  a  deed  of  assignment  in  trust 
for  creditors)  for  work  done,  or  goods  sup- 
plied on  the  order  of  one  of  them,  any  ac- 
knowledgment of  liability  on  the  part  of  the 
other,  although  nccompniie«l  by  some  qualifi- 
cation, or  apparently  made  under  some  mis- 
take of  law  or  fact,  may  be  left  to  the  jury  as 
evidence  of  a  ratificati<»n,  or  of  a  precedent 
authority.  Hinton  v.  Forester,  I  F.  <&  F.  150 
— Williams. 

As  to  effect  of  declarations  and  admissions, 
generally, — see  Evidence. 

As  to  effect  of  acknowledgments  by  part- 
ners to  avoid  bar  of  the  Statute  of  Limita- 
tions,—see  Limitation  op  Actions  and 
Suits. 

—  by  partnership  books,  accounts,  Ac,"] — 
Partnership  books  are  evidenee  against  part- 
ner on  the  principle  tliat  they  are  the  acts  and 
declarations  of  such  partners,  being  kept  by 
themselves,  or  by  their  aiuh»>rity  by  their  serv- 
ants, and  under  their  direction  and  su|)er- 
intendence.  Uill  v.  Manchester  WfUerworks 
Company,  2  N.  &M.  573;  5  13.  &  Ad.  800. 

Where  an  action  was  bmusrht  against  one 
defendant,  who  pleaded  in  abatement  the  non- 
joinder of  anotl»er:— Held,  that  an  account 
kept  by  the  defendant  only  in  a  p:iss-book 
between  him  and  the  plaintiff  nt  the  b:mkers 
of  the  former,  was  strong  evidence  to  shcAv 
that  the  credit  was  given  to  the  defendant 
alone.  Itoby  v.  Howard,  2  Stark.  555— Ab- 
bott. 

The  fact  of  an  account  having  been  opened 
with  a  banker  by  one  of  two  partners  m  his 
own  name,  is  not  conclnsive  to  show  that  the 
account  was  opened  on  his  own  behalf;  but  it 
is  compiitent  for  the  banker  to  prove  that  he 
was  acting  as  the  agent  of  the  partnership, 
and  that  tlie  account  was  theirs.  The  mere 
circumstance,  however,  of  the  money  depos- 
ited being  partnership  property,  is  not  suffi- 
cient for  that  purpose.  Cooke  v.  Seeley,  2 
Exch.  740;  17  L.  J.,  Exch.  280. 

An  action  was  brougiit  by  T.  and  H.,  who 
were  in  partnei*3hip  at  the   period  when  the 
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cause  of  action  accrued.  At  the  trial,  a  letter, 
written  t)y  S.,  who  luid  subsequently  become 
a  pirincr  with  T.  in  the  room  of  H.,  relating 
to  a  tniiisactioii  which  occurred  prior  to  his 
entry  inro  the?  fir;n,  wa«»  received  us  evidence 
a;;ainstthc  ptaintills:— Held,  that  such  letter 
W)i.s  in;idmisi>ible,  unless  proof  was  gi^^^u  of 
an  express  or  implied  authority  from  T.  to  S. 
to  nirike  the  stutemiMit  containcil  in  the  letter. 
TuiUey  v.  EmM,  2  D.  &  L.  747;  9  Jur.  428; 
14  L.  J..  Q.  B.  UO-B.  C— Wightman. 

Proof  that  acoeptaaoe  was  in  fraud  of  part- 
nerahip-J — Where,  to  an  action  upon  an  ac- 
ceptance pur{)orting  to  be  in  the  niune  of  a 
finu,  and  given  in  their  ordinary  style  and 
descTipiion,  they  deny  tiie  acceptance,  and 
prove  that  the  acceptance  was  given  by  one 
partner  in  fraud  of  the  firm,  such  proof  does 
Dol  call  upon  the  holder  to  show  that  he  gave 
ciMisideniiion  for  the  bill,  unless  the  evidence 
affects  him  with  knowledge  of  the  fraud. 
MutK/rave  v.  Drake,  D.  <&  M.  347;  5  Q.  B, 
18o;  7  Jur.  1015;  V\  L.  J.,  Q.  B.  16. 

In  an  action  by  an  indorsee  against  the 
members  of  a  linn  on  a  bill  accepted  in  the 
name  of  the  tirm,  u|)on  its  l>eing  proved  that 
the  acccptAuco  wns  by  one  of  the  partners  in 
fraud  of  the  partnership  and  contrary  to  the 
partnership  articles,  the  onus  is  cast  on  the 
holder  of  the  bill,  of  showing  that  he  gave 
value.  Uoj/  v.  8keen,  18  C.  B.,  N.  S.  426; 
11  Jur.,  N.  S.  244;  34  L.  J.,  C.*P.  153;  13 
W.  R.  383;  12  L.  T.,  N.  8.  709. 

V.  Chanobs  OF  Firms;  RBTiRSSiENT,  Bank- 
KUPTCY  OR  Death  of  Pautner^ 

1.  Effect,  as  between  Partnen^  their  Assignees, 
Representatives  and  Survivors, 

Retiring  and  continoing  partners.]— On  a 
contract  upon  the  retirement  of  a  partner  to 
pay  him  a  certain  sum,  by  bills  due  at  differ- 
ent periods,  two  only  of  them  having  become 
due  before  action,  and  to  execute  a  deed  of 
dissolution,  he  is  entitled  to  recover  the 
whole  sum  (less  interest),  and  a  further  sum, 
to  be  reduced  to  a  shilling  on  the  execution 
of  the  deed,  but  not  the  expenses  of  the  deed. 
MorUy  v.  Biker,  3  P.  &  F.  146— Martin. 

•An  agreement  Ix^twcen  two  solicitors  in 
partnership  that  one  of  them  should  continue 
to  carry  on  the  business  under  tluir  joint 
names,  and  should  be  entitled  to  all  the  prof- 
its, and  sliould  grant  to  the  other  partner  an 
annuity  of  300^.,  during  the  life  of  his  mother, 
and  in  the  event  of  his  dying  in  the  Ufetime 
of  his  mother,  should  pay  to  his  widow  an 
annuity  of  1001.  during  the  remainder  of  his 
mother^s  life,  and  should  indemnify  him 
against  all  liability  in  respect  of  his  name 
being  used,  and  that  the  partnership  should 
cease  on  the  death  of  the  mother  of  the  retir- 
ing |>artner: — Held,  not  to  be  void  as  against 
pu<>lic  ()olicy,  but  to  be  a  valid  and  binding 
agreement.  Aubin  v.  Holt,  2  K.  «&  J.  66;  25 
L.  J.,  Ohanc.  86. 

Articles  of  partnership  between    London 


solicitors  provided,  that  either  partner  mji^bt 
retire,  and  that  in  that  case  the  cxiiitinBj.Bg 
partner  should  pay  the  retiring  partner  Utr 
his  share  and  good- will  the  fair  luarketsi^ 
value,  and  the  reiiring  partner  should  bet 
practice  within  one  hundred  mile»  of  tbe 
General  Post  OtBce,  but  should  use  hi^  beal 
endeavors  to  promote  the  interests  of  tlie  ex- 
isting partners: — Held,  that  the  good-wil 
must  be  taken  to  mean  only  the  inztrreil 
which  the  retiring  partner  would  have  had  if 
he  had  n'mained  in  the  partnership  till  tbs 
expiration  of  it  by  effluxion  of  time.  Aad4m 
V.  Boys,  2  De  G.  &  J.  626;  4  Jur.,  N.  a  71»; 
27  L.  J.,  Chanc.  714. 

Go(Kl-will  in  general  means  the  cUance  ef 
being  able  to  keep  a  business  connected  witk 
the  place  where  it  has  been  carried  on,  but 
it  is  in  this  sense  inapplicable  to  the  bnaiBea 
of  solicitors.     I  b. 

On  borrowing  300Z.  from  a  mercantile  firo, 
a  promissory  note,  payable  ou  demand  for 
the  amount,  was  given  by  the  borrower. 
The  partnership  wns  subsequently  diaeolved, 
and  a  notice  was  given  in  the  Gasette  thai 
the  partnership  debts  were  to  be  paid  to  a 
new  firm.  The  note  was  afterwards  iodorsed 
for  a  valuable  consideration  bv  the  old  firm  to 

m 

one  of  the  original  partners;  subsequently  to 
the  indorsement,  the  maker  of  the  note  give 
a  bill  for  300Z.  (afterwards  paid  with  interest) 
to  the  new  firm  to  which  the  notice  directed 
the  debts  to  be  iiaid : — Held,  that  the  oocioe 
did  not  give  any  authority  to  the  new  firm  to 
receive  the  amount  of  the  note,  which  bad  st 
the  time  of  payment  ceased  to  be  a  partner- 
ship debt.     Adams  v.  BurgUy,  1  Gale,  434. 

Where  a  retiring  partner  had,  during  bis 
continuance  in  the  firm,  carried  the  amooat 
of  his  a  J  vances  to  his  private  credit  wiiboot 
deducting  the  property  tax: — Held^  that  tlie 
continuing  partners  could  not,  after  a  loaf 
lapse  of  time,  deduct  it,  especially  where  it  did 
not  appear  that  they  had  ever  accounted  for 
it  to  government.  Parker  v.  BamsboU»m^  5 
D.  &R.  138;  3B.  AC.  257. 

Bfiect  of  banlcruptcy  upon  obligations  of 
partners  to  each  other ;  and  zighta  of  sdirattt 
partner.] — On  a  bankruptcy  between  partneri, 
they  are  entitled  as  against  each  other  to  tbe 
balance  of  account.  Smith  v.  De  SUoa^  Gown. 
469. 

A  solvent  partner  may  issue  a  writ  of  siixb- 
mons  in  the  name  of  his  copartners,  or,  if 
bankrupt,  in  the  names  of  his  assignees,  as 
well  as  his  own,  in  order  to  recover  a  debt 
due  to  the  partnership.  WhiUhead  v.  Huglm^ 
2  C.  &  M.  318;  4  Tyr.  92;  2  D.  P.  C.  25a 

But  the  partners  who  object  have  a  right  to 
be  indemnified  against  the  costs.     Ih. 

To  an  action  by  several  partners,  the  de- 
flemiant  may  plead  in  bar  the  bankruptey  of 
one  of  them.  Eckhardt  v.  ITitsoa,  8  T.  R 
140. 

Tiie  power  of  a  solvent  partner  upon  the 

bankruptcy  of  his  copartner  to  sell  the  pait- 

iiership  property,  is  given  liim  in  his  personal 

I  capacity,  to  enable  him  to  wind  up  the  afiaixi 
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of  the  partnership,  and  cannot  be  transferred 
by  him  to  uiioiliur,  cither  by  assignment  of 
all  his  share  and  interest  in  the  partnership, 
or  by  exposing  himself,  although  bona  fide, 
to  n  judgment  under  \vhich*all  such  share  and 
intert'fjt  arc  taken  in  execution.  Fniser  v. 
Kcrj/iito,  2  ILiy  &  J,  4UG;  2  Jur.,  N.  S.  880; 
24  L.  J.,  Chanc.  445. 

Where  A.,  carrying  on  business  alone,  took 
D.  and  C.  into  p  irtnership,  which  Wius  cove- 
nanted to  be  carried  on  for  ciglitjcn  ycur^.  in 
consideration  of  a  sum  of  money  to  be  paid  to 

A.  by  13.  and  C.  by  installments;  and  within 
six  months  after  the  commencement  of  the 
partnership,  and  when  one  only  of  the  install- 
ments hod  becomedue,  A.  became  bankrupt: — 
Held,  that,  notwithstanding  the  bankruptcy, 

B.  and  C.  were  liable  to  pay  the  remaining 
installments  at  the  times  when  they  would 
have  become  due  if  the  partnership  had  con- 
tinued.    Ai'hurst  V.  Jacbioiiy  1  Wila.  C.  C.  47. 

M.  lent  certain  sums  to  T.,  a  trader,  under  a 
written  agreement  pursuant  to  28  &  29  Vict. 
c.  80,  by  which  ho  was  to  receive,  in  lieu  of 
interest,  40/.  per  cent,  (m  the  profits  of  T.'s 
business,  and  after  a  certain  period  was  to 
have  liberty  to  determine  the  agreement  at 
any  time,  in  which  event  the  money  was  to  be 
repaid  by  installments  secured  by  bills  of  ex- 
cli:in;re.  While  this  agreement  was  in  force 
M.,  in  conjunction  with  11.,  lent  T.  other 
sums  of  money,  for  which  interest  at  101.  per 
eent.  was  to  be  paid.  M.  determined  the 
a-.creement,  and  T.  gave  M.  bills  of  exchange 
for  the  moneys  advanced  under  it,  except  c-er- 
t:iin  profits  which  were  carried  over  to  the 
10/.  |)er  cent,  account;  but  M.  and  II.  went 
on  advancing  to  T.  other  sums  on  the  \0l.  per 
cent,  account.  After  all  the  trade  debts  of 
T.  which  had  been  due  during  the  pendency 
of  the  agreement  had  been  paid,  T.  became 
bankrupt.  M.  carried  in  a  ])roof  for  the  mon- 
eys advanced  under  the  agreement,  and  M. 
and  H.  carried  in  another  for  the  balance  on 
the  10/.  per  cent,  account: — Held,  that  M. 
could  not  prove  for  the  moneys  advanced 
under  the  ngri'ement,  thoug!i  all  other  debts 


exiHtiog 


during  its  continuance   had    been 


piiid.  Millsy  Ex  parte,  Tea>,  la  re,  8  L.  K., 
Ch.  600;  28  L.  T.,  N.  S.  000;  21  \V.  R.  557. 
Htld,  also,  that  IL  and  11.  could  prove  for 
all  moneys  lent  at  interest  without  any  stipu- 
lation ns  to  profits,  whether  such  moneys  were 
advaaecti  before  or  after  the  determination  of 
the  agreement,  and  that  although  there  could 
not  have  been  a  proof  for  the  whole  of  the 
balance  if  it  had  in  part  consisted  of  profits, 
yet,  as  according  to  the  ordinary  mode  of 
attributing  payments  in  an  account  cuiTent 
the  profits  carried  to  this  account  had  been 
discliiirged  by  payments  made  by  T.  on 
account,  the  balance  could  not  bo  treated  as 
io  any  measure  arising  from  profits,  and  the 
proof  must  be  for  its  whole  amount.     lb. 

Rights  of  assignees  or  trustees  of  bankrupt 
partner.]— A  partnership  deed  of  a  mine 
provided,  tiiat  in  the  event  of  the  bankruptcy 
of  any  partner,  an  account  was  to  be  taken  of 


his  shnre  and  interest  in  the  mine  (other  than 
his  share  in  the  lease  of  tlic  mine,  which  was 
not  to  be  valued),  and  the  amount  of  such 
account  paid  to  the  parlies  entitled.  A  part- 
ner becnmc  bankrupt :— Held,  that  the  claiwe 
Was  voiil  as  against  his  assignees,  who  were 
entitled  to  tiis  share  in  the  lease.  Wlutmure 
v.  MiisQii,  2  Johns.  &  U.  204;  8  Jur.,  N.  S. 
278;  31  L.  J.,  Chanc.  433;  10  VV.  U.  108;  5 
L.  T.,  N.  S.  031. 

A  solvent  partner  and  the  assignees  of  his 
bankrupt  partner  brought  an  action  against 
li.  ftir  certain  partnership  bills  of  exchange, 
which  the  bankrupt  partner  had  iuvlor.wd  to 
B.  for  a  private  debt.  B.  was  aware  of  the 
fraud  at  the  lime.  The  payment  amounted 
to  a  fraudulent  preference  as  against  the 
other  creditors.  The  day  after  the  indorse- 
ment the  bankrupt  partner  was  aiTcsted,  and 
became  a  bankrupt  under  21  «&  2.1  Viet.  c. 
134,  s.  71:— Held,  that  as  the  assignees  had 
elected  to  treat  the  indorsement  as  void,  they 
had  a  joint  cause  of  action  witii  the  solvent 
p  irtner,  and  were  not  estoppi  d  from  denying 
the  validity  of  the  indorsement.  Ileilbut  v. 
NevUl,  17  VV.  R.  8o3;  38  L.  J.,  C.  P.  273;  20 
L.  T.,  N.  S.  490;  4  L.  U.,  C.  P.  354. 

A  deed  of  partnersi.iip  for  life  between  two 
solicitors  contained  a  covenant  that  on   the 
death  of  either   the  hurvivor  should,  during 
the  joint  lives  of  himself  and  the  widow  of 
the  deceased  partner,  |/ay  such  person  or  per- 
sons as  the  deceased  partner  should  appoint 
an  annuity  of  200/.   per  annum,  orone-ioarth 
of  the  annual  profits  of  the  survivor,  as  the 
survivor  shouM  elect,  and  also  pruvide<l  for 
the  admission,  on  certiiin  conditions,  of  :i  sou 
of  the  deceased  partner  into  the  partnership 
business.     One   of  the   partners,  by  an  anie- 
nuptial    settlement,   made   shortly   after   tue 
execution  of  the  partnership  deed,  exercised 
the  power  of  appointment  iufavorof  hinwife, 
and  sevend    years    afterwards  died   greatly 
indebted  to   the  firm.      The  survivor    con- 
tinued to  pmctice  as  a  solicitor   for  some 
years,  and  realized  profits  by  liis  business,  if 
estimated  without  regard  to  the  former  busi- 
ness, l)lit  they  were  insufficient  to  make  good 
the  outstanding  liabilities  of  the  late  partner- 
ship, and  he  becime  bankrupt  without  hav- 
ing made  any  payment  to  the  widow  of  tiie 
deceased  partner,  or  electing  between  the  two 
modes  of  payment  mcnti(med  in  the  articles: 
— Held,  that  the  assignees  were  entitled   to 
make  the  election.     Harper,  Exparte^  1    Dc 
G.   &  J.  180;  3  Jur.,  N.  S.  724;  20  L,  J., 
Bank.  74. 

Held,  secondly,  that  on  their  electing  not 
to  pay  the  annuity,  the  widt>w  had  no  prov- 
able demand,  the  business  carried  on  by  the 
siirvivor  being,  according  to  the  true  con- 
struction of  the  deed,  a  continuation  of  tiie 
partnership,  and  the  paymems  made  cm  ac- 
count of  the  partnership  being  prot>crly  set 
r>ff  against  the  profits  of  the  sole  business, 
Ih, 

H.  and  K.  were  in  partnership  as  bonkcra. 
H.  was  the  managing  partner,  and  IL  took  no 
part  in  the  bosinesa  of  the  bank.     H.  from 
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time  to  time  fraudulently  drew  large  sums  out 
of  the  bank,  nnd  employed  them  in  specula- 
tioDS,  making  ticcitiuus  entries  in  the  books 
of  the  liank  to  conceal  what  lie  had  done. 
On  tiie  death  of  il.  the  bank  was  found  to  be 
insolvent,  and  K.  was  luljudicated  bankrupt. 
Thu  trustee  under  his  bankrupicy  claimed  to 
pruvu  iigriiiust  the  separate  estate  of  U.  in  re- 
6|H*ct  of  the  sums  so  misappropiiated  by  him : 
— Held,  that  the  case  came  within  the  excep- 
tion to  the  general  rule  as  to  joint  and  sepa- 
rate estates,  there  having  been  a  fraudulent 
ccm version  of  the  property  of  one  esUite  to  the 
pur}K)scs  of  the  other,  and  that  the  trustees 
was  entitled  to  prove.  Bead  v.  DfiUey^  37  L. 
T.,  N.  S.  510 — U.  L. ;  affirming  the  judgment 
of  Court  of  Appeal,  4  L.  R.,  Ch.  Div.  537. 

fiffiect  of  death  of  partner ;  and  powers  of 
■urriyor,  in  general.]  —A  partnership  for  a 
term  of  years  is  dissolved  by  the  death  of  a 
partner  before  the  torm  has  expired.  Gilles- 
pie  V.  IlamiUony  3  Madd.  251. 

The  dt-ath  of  a  {lartncr,  of  itself,  works  a 
dissolution  of  the  partnership;  and  the  mere 
want  of  notice  does  not,  it  seems,  make  the 
estate  of  the  deceased  partner  liable  to  the 
continuing  partners.  Secus,  if  one  of  the 
partners  is  an  executor  of  the  dccetised. 
VuUiamy  v,  NMe^  3  Mcr.  014. 

The  legal  maxim,  **jus  accrcsccndi  inter 
mercatores  locum  non  habet,"  applies  to  pre- 
vent a  right  of  survivorship  in  partnership 
chattels.  Bud'ley  v.  Rirber^  0  £xch.  104;  15 
Jur.  03;  20  L.  J.,  Exch.  114. 

The  rule  applies  as  well  to  manufacturers 
as  to  merchants.     Ih. 

At  law,  the  jus  disponcndi  does  not  give 
the  surviving  partner  tlie  power  to  dispose  of 
such    part  of  the  property  of  the  deceased 

Cartner  as  would  rightly  go  to  his  executor, 
y  way  of  mortgage,  for  the  payment  or  in 
Siitlsfaction  of  the  debts  of  the  partnership. 
lb. 

Tijere  is  no  survivorship  as  to  the  property 
in  joint  chattels  in  a  partnership,  whether  ex- 
isting between  merchants  or  manufacturers, 
or  any  other  description  of  traders,     lb. 

Where  money  is  owing  to  two  partners, 
and  after  the  death  of  one  it  is  paid  to  a 
third  person,  the  survivor  partner  may 
maintain  an  action  for  money  had  and  received 
in  his  own  right,  and  not  as  survivor.  Smith 
V.  Barrow,  2  T.  li.  476. 

A  surviving  partner  may  recover  upon  a 
contract  entered  into  with  him  and  his  de- 
ceased partner.  Bicliards  v.  Heather^  1  B.  & 
A.  29. 

In  an  action  by  one  of  two  surviving  part- 
ners, the  fact  of  his  being  tlie  survivor  must 
be  stated  in  the  declaration;  therefore,  a  count 
for  goods  sold  by  him  to  the  defendant  is  not 
supported  by  proof  that  the  goods  were  sold 
by  him  nnd  his  deceased  partner.  Jell  v. 
Douglas,  4  B.  &  A.  374. 

Option  of  ezecntora  or  administrators  of 
deceased  partner  to  continue  partnership.] 
— The  option  reserved  to  the  executors  of  a 
deceased  partner  to  enter  into  a  partnership 


with  a  surviTing  partner,  must  be 
panied  by  the  obligation  on  the  part  of  the 
surviving  partner  to  admit  them;  and,  xsnhm 
the  optitiu  is  confined  to  the  representatiia 
of  the  p  trtner  T^ho  shall  die  first,  t]»  ssr- 
viviug  partner  must  have  the  option  of  ca- 
tering into  the  partnership   with  the  rep«- 
scntatives  of  the  deceased  partner,  with  ths 
same  accomi^anying  obligation  on  their  part 
to  admit  him.     Ikncns  v.  Collins,  6  Hare,  43&. 
By  a  deed  of  {Kirtnership  lictween  A.^  B. 
and  C,  it  was  provided,  tliat  in  ease  of  the 
death  of   either  of  the   piulies  during  tite 
continuance   of    the    partncrshi|i,    tJiea    ti« 
executor   or  administnuor   of   the   deceased 
partner  should  have  the  option  of  succeedis^ 
to  the  share  of  such  deceased  partner  ia  the 
partnership  business  and  effects,  if  lie,  she  & 
they  should  think  proper,  and  sliould  gire 
notice  of  such   his.  her  or  their  intenticB, 
within  three  calendar  months  after  the  de- 
cc:ise  of  the  partner  so  dying,  to  the  survivrig 
partner  or  partners.     C.  died  on  the  2uch  c2 
February,  1844,  intestute;  on  tiie  15tli  of  May. 
his  widow  gave  the  siu'viving  partners  notioe 
of  her  intention  to  avail  herself  of  the  optica 
of  succeeding  to  her  husband^s  share  of  the 
business,  and  on  the  10th  of  December  dut 
took  out  letters  of  administration,  and  there- 
by  became   his  sole  legal  representative:— 
Ueld,  that  this  was  not  an  effectnal  notice 
within  the  meaning  of  the  deed.     M»Qa»dr. 
King,  0  C.  B.  727. 


Respective  rights  and  liabJHti—  of 
ing  partners  and  representatives  o€ 
partners.] — Whether  a  surviving  partner  is  to 
be  considered  as  a  trustee  for  a  moiety  of  the 
profits  for  the  representative  of  the  deceased 
partner, — see  Marjoram  v,  Saundeford^  Roa- 
illy's  Notes  of  Cases,  110. 

The  right  of  a  surviving  partner  to  the 
partnership  assets  is  al>S(»lute.  There  is  no 
fiduciary  relation  between  him  and  the  repre- 
sentatives of  his  deceased  partner,  but  be  is 
liable  to  account  for  the  partcership  assets, 
and,  in  takini^  such  account,  the  Statute  of 
Limitntions  is  applicable.  Taylor  v.  7av20r, 
28  L.  T.,  N.  a  188— L.  J  J. 

In  the  absence  of  fraud  or  collusion,  or 
some  other  circumstance  creating  a  privitj 
between  the  parties,  the  only  person  who  om 
file  a  bill  against  a  surviving  partner  for  aa 
account  of  tlic  partnership  assets  is  the  legal 
personal  representative  of  his  deceased  part- 
ner,    lb. 

Articles  of  partnership  provided,  that  ib 
annual  account  and  valuation  of  the  partner- 
ship property  should  be  taken  in  July  ia 
every  year;  tliut  such  account  should  be 
signed  by  all  the  partners,  and  that  when  so 
signed,  it  should  be  binding  and  cx)nclusive 
upon  all  the  partners;  nnd  that  on  the  death 
of  any  one  of  the  ptiriners,  the  surviving 
partners  should  pay  to  his  executors  the  value 
of  his  share  in  the  partnership  property,  as 
appearing  from  the  last  annual  account  ptc- 
ceding  the  death  of  such  jiartner.  One  of  ibe 
paitners  died  two  montlis  after  makiug  the 
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iDtial  account^  w^rthout  haviu|^  signed 
:,  and  without  having  expressly  objected  to 
1.  Xt  was  signed  by  all  the  other  partners: — 
leldy  ~  tiiat  the  account  liaving  been  made  out 
Lpon.  Lhe  same  principle  as  all  the  previous 
icoounts,  and  the  deceased  not  having  ob- 
ecto<i  to  it,  his  estate  wws  bound.  Coventry 
r.  Stirday,  9  Jur.,  N.  S.  1831;  9  L.  T.,N.  8. 
^V)e  ;    13  W.  R.  600;  8  I>e  G.,  J.  &  S.  820. 

Hold,  also,  that  the  estate  of  the  deceased 
wsis  entitled  to  a  share  of  a  fund  called 
a  sinking  fund,  subject  to  the  contingent 
losses  for  which  it  was  set  apart.     Ih. 

P«trtnership  articles  provided  for  a  balance- 
sheet  being  made  out  up  to  the  8l6t  of  Decern- 
l>er   in  each  year,  which,  after  a  certain  time, 
'^as    to  be  binding  on  the  partners,  except 
tliat  manifest  errors,  when  discovered,  sliould 
be    corrected.    It   was  also  provided  that  a 
\\lce  account  should  be  made  out  on  the  81  st 
of  December  next  after  the  death  of  a  partner, 
and   that  his  executors  should  be  entitled  to 
receive  by  six  installments  from  the  surviving 
partners  the  value  of  his  interest  as  appeanng 
irom  such  balance-sheet.     The  uniform  prac- 
tice of  the  firm  in  making  out  their  balance- 
sheets  was  to  treat  the  loss  occasioned  by  any 
asset  turning  out  bad  as  attributable  to  the 
*  year  in  which  it  was  discovered  to  be  bad. 
In    1864  one  of  the  partners  died;  and,  after 
the  halance-sheet  had  been  made  out,  various 
assets  which  had  been  treated  as  good  were 
ascertained  to  be  irrecoverable,  owing  to  the 
failure  since  the  31st  of  December,  1804,  of 
debtors  to  the  firm,  and  depreciation  of  con- 
signments, which,  when  the  balance-sheet  was 
made  out,  had  not  been  realized:— Held,  that 
the  executors  of  the  deceased  partner  were  en- 
titled to  receive  the  value  of  his  share  as  ap- 
pearing   by   the  balance-sheet  without  any 
deduction  for  the  losses  subsequently  ascer- 
tained.    Barber ^  Ex  parte,  5  L.  R,  Ch.  687; 
18  W.  R.  940;  28  L.  T.,  N.  8.  230. 

By  a  clause  in  a  partnership  deed  it  was 
provided  that  on  the  death  of  a  partner  his 
share,  as  ascertained  in  manner  specified,  with 
interest  thereon  at  the  rate  of  ten  per  cent. 
per  annum,  should  be  paid  to  his  personal 
representatives  by  four  annual  consecutive 
legal  installments  :  —  Held,  that  interest 
was  payable  at  the  rate  of  ten  per  cent,  for 
one  year  on  the  first « installment  when  the 
same  should  become  due,  for  two  years  on  the 
second  when  due,  and  so  on.  Beater  v. 
Murray,  19  W.  R.  92— Ir.  R. 

A,  and  B.  carried  on  the  business  of  carry- 
ing mails  under  a  contract  entered  into  by  the 
postmaster-general  with  B.  and  not  assign- 
able. A.  died ;  B.  continued  to  carry  on  the 
business  under  the  contract,  and  refused  to 
account  for  the  value  of  the  contract  to  the 
executors  of  the  deceased  partner: — Held, 
that  as  the  contract  was  not  assignable  and 
its  value  could  not  be  ascertained  iu  the  usual 
way  by  sale,  it  must  be  referred  to  chambers 
to  ascertain  the  value,  and  the  surviving  part- 
ner must  pay  the  value  to  the  executors  of 
the  deceased,  with  a  share  of  the  profits  since 
bis  death,  a  fair  sum  being  allowed  to  the 


surviving  partner  for  his  services  in  carrying 
on  the  business.  Ambler  v.  Bolton^  41  L.  J., 
Chanc.  783;  14  L.  R,  Eq.  427;  20  W.  R. 
984— R. 

Five  contractors  jointly  contracted  to  build 
a  harbor,  the  building  of  which  would  take 
at  least  fiVQ  years.  Soon  afterwards  one  of  the 
contractors  died: — Held,  that  his  estate  was 
entitled  to  share  in  the  profits  of  the  contract; 
and  that  those  profits  were  to  be  tlie  actual 
profits  ascertained  when  the  contract  was 
completetl,  and  not  by  valuation  or  by  sale  of 
the  contract.  M^  Clean  v.  Kentiard,  9  L.  R., 
Ch.  336:  43  L.  J..  Chanc.  323;  22  W.  R.  883; 
80  L.  T.,  N.  8.  186. 

The  deceased  contractor  named  in  his  will 
three  executors.  Before  the  will  was  proved, 
the  four  other  ccmtractors  signed  an  agree- 
ment, in  which  they,  and  also  the  executors  of 
the  will,  were  the  parties,  a  blank  being  left 
for  the  names  of  the  executors.  The  will  was 
afterwards  proved  by  two  only  of  the  execu- 
tors, and  those  two  executors  then  signed  the 
agreement : — Held,  that,  though  signed  by  two 
only  of  the  executors,  it  was  binding  on  the 
other  contractors.     lb. 

Held,  also,  that  no  regard  could  be  paid  to« 
evidence  that  the  other  contractors  expected 
the  concurrence  of  the  third  executor,  and 
w  luld  not  have  entered  into  the  agreement  if 
tlicy  had  been  aware  that  he  would  renounce. 
lb. 

Surviving  partners,  and  executors  who  are 
not  partners,  but  have  continued  their  testa- 
tor^s  assets  in  the  business,  are  liable  to  ac- 
count for  profits  made  in  respect  of  the  value 
of  a  deceased  partner's  share  only  where  there 
is  no  absolute  contract  for  vesting  in  the  sur- 
vivors the  share  of  the  deceased  partner,  or 
only  an  option  to  take  his  share  on  certaia 
conditions,  and  the  surviving  partners  neglect, 
to  perform  such  conditions  or  to  liquidate  the 
affairs  of  the  partnership.  Vyse  v.  Foeter^  44 
L.  J.,  Chanc.  87;  7  L.  R.,  H.  L.  Cas.  818;  81 
L.  T.,  N.  S.  177;  28  W.  R.  855;  affirming 
decision  of  Lords  Justices,  8  L.  R.,  Ch.  809;. 
42  L.  J.,  Chanc.  245;  which  reversed  the  judg- 
ment  of  Vice  Chancellor  Bacon,  26  L.  T.,  N. 
S.  725;  20  W.  R.  097.  See  also  5.  (7.,  10  L. 
R.,  Ch.  236;  44  L.  J.,  Chanc.  344. 

A.  was  partner  in  a  firm,  under  articles- 
which  provided  that  the  surviving  partners, 
should  purchase  the  share  of  a  deceased  part- 
ner at  a  valuation.  There  was  nothing  to- 
show  that  time  was  of  the  essence  of  the  con- 
tract. A.  died,  having  by  will  given  his  real 
and  personal  estate  to  three  executors  in  trust 
for  his  children  on  their  attaining  the  age  of 
twenty-five,  and  with  trusts  in  the  meantime 
for  investing  in  real  or  government  securities. 
One  of  his  executors  was  partner  at  the  date 
of  the  testator^G  will,  and  at  his  death  an- 
other of  his  executors  became  a  partner;  the 
third  never  was  a  partner.  The  value  of  the 
testator^s  share  in  the  firm  was  ascertained  in 
the  mode  prescribed,  but  the  executors  allowed 
it  to  remain  in  ^e  firm  until  the  children 
arrived  at  the  prescribed  age,  and  the  chil- 
dren were  credited  in  the  books  of  the. firm 
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ftware  of  his  being  such  partner,  he  will  be 
liable  to  those  peraoD9  for  debts  contracted 
by  the  firm  after  his  retirement.  Farrar  v. 
JMjUnne,  1  C.  &  E.  5S0— Crcsswell. 

A.,  B.  and  C,  who  were  copartners,  en- 
gaged D.,  by  an  agreement  in  writing,  to 
servo  them  for  a  certain  period.  Before  this 
period  had  elapsed,  C.  retired  from  the  con- 
cern, and  D.,  with  notice  of  that  fact,  con- 
tinued in  the  service  of  A.  and  B.  A.  and 
B.  subsequently  became  bankrupt,  w^hercupon 
D.  was  dismissed  from  their  employ  men  t: — 
Held,  that  D.  could  still  sue  A.,  B.  and  C.  on 
the  original  agreement.  Dubbin  v.  Foster^  1 
O.  &  E.  a23--Coltman. 

A.,  B.,  C.  and  D.,  who  carried  on  business 
under  the  firm  of  G.,  P.  &  Co.,  in  1840 
opened  an  account  with  a  banking  company, 
established  under  7  Geo.  4,  c.  46,  1  &  2  Viut. 
c.  00,  and  6  &  0  Vict.  c.  85.  In  1842,  A.  re- 
tired from  the  firm,  but  this  fact  whs  not 
advertised  in  the  Gazette,  nor  was  any  altera- 
tion made  in  the  pass-book: — Ilelii,  that  the 
mere  fact  of  D.,  one  of  the  firm  of  G.,  P.  A 
Co.,  being  also  a  director  of  the  banking 
company,  but  having,  as  such,  no  share  in  the 
management  of  or  interference  in  the  banking 
accounts,  did  not  amount  to  notice,  actual  <ir 
constructive,  to  the  bank,  of  the  dissolution, 
so  as  to  discharge  A.  in  respect  of  u  debt 
subsequently  accruing,  a  banking  compsiiy  so 
established  differing  in  this  respect  from  an 
ordinary  trading  partnership.  Powles  v.  Page^ 
8  C.  B.  16;  10  Jur.  526;  15  L.  J.,  C.  P.  217. 

A  change  of  partners  in  a  banking-house 
is  sufficiently  notified  to  the  customers  of  the 
house  by  a  change  in  the  printed  checks. 
Barfoot  v.  OooddU,  8  Camp.  147— Ellenbor- 
ough. 

A  party  who  had  been  a  member  of  a  trad- 
ing firm,  non-resident,  and  in  general  not 
taking  any  ostensible  part  in  its  alTairs,  re- 
tiring, but  giving  no  notice  of  his  retirement, 
ia  liable  on  bills  afterwards  discounted  to  the 
managing  partner  in  the  ordinary  way,  and 
for  the  purposes  of  the  firm.  Wentem  Bank  of 
JSeotlandv.  NeedeU^  1  F.  <&  F.  464— Campbell. 

As  to  necessity  and  effect  of  notice  of  dis- 
solution,— see  this  title,  VI.,  2,  b. 

Liability  of  old  firm  upon  acceptances  by 
new  firm.] — A  new  firm  hns  not  authority  to 
bind  an  old  firm  without  the  authority  of  the 
retiring  members,  by  acceptances  in  its  name 
for  the  debts  of  the  old  firm;  but  when  such 
an  acceptance  has  been  given  in  renewal  of  a 
bill  given  by  the  old  firm,  the  liability  of  the 
retiring  members  on  the  old  bill  remains. 
Spencdey  v.  Greenwood^  IF.  «fc  F.  297 — Crow- 
der. 

Ziiability  of  new  firm  for  debts  of  old  firm.] 
— Two  (of  three)  partners,  who  had  contracted 
a  debt  prior  to  the  admission  of  the  third  part- 
aer  into  the  firm,  cannot  bind  him,  without 
his  assent,  by  accc])ting  a  bill  drawn  by  the 
creditor  upon  the  firm  in  their  joint  names; 
but  such  security  is  fraudulent  and  void  as 
against  the  third  partner,  and  cannot  be  re- 
covered in  an  action  against  the  three,  wherein 


one  only  of  tlie  original  partoen  pleaded  ts 
the  action.     Sfiirreff  v.  Wilk»,  1  E«st,  4a 

Where  a  banking  firm  makes  payments  pro- 
fessedly on  behalf  of  a  customer  (vbo 
banking  account  with  the  firm),  but 
his  authority,  and  the  sum  so  |:aid  is 
to  his  debit  in  the  books  of  the  firm,  and  t^ 
firm  aftcrwiirds  admits  new  partners,  tlie  eev 
firm  is  nnt  lialde  to  the  customer  for  mM^ 
payments,  unless  there  is  an  agreement  be- 
tween tlie  two  firms  and  the  customer  that 
tiie  new  firm  shall  take  upon  themselves  the 
actual  liabilities  of  the  old  firm.  Cr&ufbrd 
V.  Cocks^  C  Exch.  287. 

A  firm  was  newly  constituted,  but  no  alter- 
ation was  miide  in  the  mode  of  carrrin^  cm 
the  business;  the  accounts  were  continiied  ta 
the  old  books  ns  if  no  change  had  taken  place; 
and  the  existing  liabilities  were  discharged 
or  diminished  either  from  the  assets  of  tbe 
old  firm,  or  from  the  funds  of  the  new 
indiscriminately: — Held,  that  this  wi 
evidence  timt  th.c  new  firm  h.nd  a^umed  tfae 
liability  to  pay  the  debts  of  the  old  firm.  Bemk 
of  Aualralwiui  v.  Flower,  1  L.  R.,  P.  C.  27;  12 
Jur.,  N.  8.  345;  35  L.  J.,  P.  C.  IS;  14  W. 
R.  877;  14  L.  T.,  N.  S,  144. 

Where  creditors  of  the  old  firm  knovr  that 
the  new  firm  has  arranged  to  assume  the 
debts  of  the  old  firm,  and  go  on  dealing  and 
receive  payment  of  part  of  the  debts  out  oi 
the  blended  assets  of  tiie  old  and  new  firms, 
such  creditors  thereby  discharge  the  old  finn, 
and  accept  the  new  firm  as  their  debtor.     /& 

For  analogous  decisions  upon  dissolationof 
partnership, — see  this  title,  VL,  2,  a. 

Effect  of  bankruptcy  of  partner ;  and  fia- 
bility  of  solvent  partner.] — Counts  apon  a 
promise  by  the  defendant  and  another,  ance 
become  a  bankrupt  and  certificated,  may  be 
joined  in  an  action  against  the  solvent  partner 
alone,  with  counts  on  promises  by  the  defend- 
ant solely,  since  the  other  became  a  bankrupts 
Hawkins  v.  linmihotliam,  6  Taunt.  179. 

But  the  defendant  might  plead  the  joint 
conti-act  in  abatement.     Jb 

Where  one  of  two  partners  has  died,  and 
after  his  death  the  surviving  partn<*r  has  be- 
come bankrupt,  and  the  joint  creditors  have 
received  a  dividend  under  the  bankruptcy 
out  of  the  joint  estate,  but  have  not  been  paid 
in  full,  they  will,  in  the  administration  in  dian- 
cery  of  the  estate  of  the  deceosed  partner,  be 
entitled  to  come  against  so  much  only  of  his 
estate  as  may  remain  after  imyment  of  his 
separate  creditors.  Lodge  v.  Pritehard^  33  L. 
J.,  Chanc.  775;  1  De  G.,  J.  &  S.  GIO. 

When  one  of  two  partners  allows  the  other 
bond  fide  to  carry  on  the  business  ostensibly 
as  his  own,  on  the  bankruptcy  of  the  latter 
the  share  of  the  dormant  partner  in  the  part- 
nership stock  in  trade  amnot  be  dealt  with 
under  12  &  13  Vict.  c.  100,  s.  125,  as  in  the 
possession,  order  or  disposition  of  the  bank- 
nipt,  as  reputed  owner,  with  the  consent  of 
the  true  owner.  Reynolds  v.  Bowley^  2  L.  R., 
Q.  B.  474;  8  B.  &  8.  400;  30  L.  J.,  Q.  B.  247 
— ^Ezch.  Cham. 
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B£C«ct  of  death  of  partner;  and  liability  of 

PL'vor  or  of  representatiTes  of  deceased, 
rally-] — Where  one  partner  signed  an 
rrcement  on  behalf  of  the  firm,  and  died : — 
l^ldy  that  an  action  on  the  agreement  was 
M^ll  brought  against  the  executors  of  the 
iirvivor.  Calder  v,  Rutlierford^  3  B.  &  B. 
lOa;  7  Moore,  158. 

A  demand  against  a  surviving  partner,  as 
nirvivor,  may  be  joined  with  a  demand  due 
from  liim,  as  if  he  was  solely  liable.  Golding 
V-   Vauglian,  2  Chit.  4;i0. 

A  partnership  composed  of  three  persons, 
A.,  B.  and  C,  gave  a  joint  and  sevenil  bond 
to  a  bank,  to  cover  advances  to  be  made  to 
tbenx  by  the  bank  on  a  cash  credit;  and  in 
that    l>ond,    two   estates   held    by   A.    were 
Bpecinlly  named  as  part  securities  for  these 
advances.    A.  died: — Held,  that  bv  liis  death 
the    partnership    was     dissolved,    and    the 
security,  so  far  as  his  estates  were  concerned, 
was  no  further  continued;  no  arrangement 
between  the  surviving  partners,  or  between 
them  and  the  bank,  fur  the   purpose  of  set- 
tling the  general  accounts,  being  capable  of 
affecting  that  security.     Bank  of  Scotland  v. 
Christie,  8  C.  &  F.  214. 

After  the  death  of  A.  the  bank  continued 
as  before  its  dealings  with  the  partnership, 
then  constituted  by  B.  and  C. ;  and  nt  a  cer- 
tain period,  payments  made  to  the  bank  en- 
tirely balanced  the  debt  due  to  it  at  the  time 
of  A.'8  death: — Held,  that  the  separate  lia- 
bility of  A^s  estates  was  thereby  discharged. 
lb. 

A  declaration  alleged  that  by  an  agreement 
between  B.,  since  deceased,  and  the  defend- 
ant, of  the  one  part,  and  the  plaintiff,  of  the 
other  part,  B.  and  tlie  defendant,  who  at  the 
date  of  the  agreement  were  carrying  on  busi- 
ness as    stone   merchants  in    copartnership, 
appointed    the   plaintiff  their    sole    London 
agent  fdr  a  period  of  four  years  and  a  half, 
and   the    plaintiff,  in   consideration    of    the 
premises,  agreed  to  accept  the  appointment 
upon  the   terms  that   B.  and  the  defendant 
should  pay  the  plaintiff  2L  IOj).  per  cent,  on 
all  accounts  received  by  them  for  stone  sold  by 
the  plaintiff,  or  supplied  by  B.  and   the  de- 
fendant to  any  person  originally  introduced 
to  them  by  the  plaintiff.     Breach,  that  the 
defendant  did    not  nor    would   employ   the 
plaintiff  as  his  sole  agent  for  the  wiiole  period 
of  four  years  and  a  half,  and  did  not  nor 
would  execute  certain  orders  for  stone  pro- 
cured by  the  plaintiff  in  his  capacity  of  agent: 
—Held,   that   the    parties     contracted    with 
reference  to  the  existing  partnership  business, 
and  that    the  contract  was  to    employ    the 
plaintiff  for  a  period  of  four  years  and  a  half, 
subject  to    the   implied   condition   that  all 
parties  so  long  lived.       Tosher  v.  Shepherd, 
6  H.  & N.  575;  80  L.  J.,  Exch.  207;  9  W.  R. 
476;  4  L.  T.,  N.  S.  19. 

T.  and  two  others  carried  on  business  in 
partnership  as  auctioneers,  under  a  deed  pro- 
vidin;^  that  in  case  any  one  of  them  should  die 
during  the  term,  the  survivors  should  carry 
on  the  partnership  till  the  end  of  the  term, 


and  should  pay  to  the  representatives  of  the 
deceased  partner  the  share  of  the  profits  to 
whicli  he  wcmid  have  been  entitled  if  living. 
T.  died  during  the  term,  at  a  time  when  the 
firm  j>ossessed  no  capital  except  office  furni- 
ture, but  had  in  their  hands  upwards  of 
GOO/.,  to  which  he  was  entitled,  though  none 
of  it  consisted  of  his  capiUil  in  the  business. 
His  executors  claimed  iiis  share  of  profits, 
but  no  settlement  was  ever  made  between 
them  and  the  survivors.  The  executors, 
however,  received  from  the  survivors  at 
various  times  sums  amounting  in  all  to  about 
035/.  They  never  interfered  with  the  busi- 
ness in  any  way.  The  survivors  carried  on 
the  business,  and  in  course  thereof  received 
the  proceeds  of  the  sale  of  property  which 
the  plaintiff  had  employed  the  firm  to  sell  for 
him.  In  an  action  against  the  firm  to  re- 
cover the  balance  of  this  purchase-money: — 
Held,  that  the  executors  of  T.  were  not  liable 
as  partners  in  the  firm.  Holme  v.  Hammond, 
41  L.  J.,  Exch.  167;  7  L.  K.,  Exch.  218;  20 
W.  R.  747. 

Remedies  of  crediton  against  Joint  or 
separate  estates,  after  death  of  partner.]  — 
Four  persons  carried  on  a  business  in  part- 
nership under  a  deed  which  provided  that 
the  death  of  a  partner  should  not  dissolve 
the  partnership,  but  that  the  business  should 
be  can-ied  on  by  the  survivors  or  survivor, 
and  the  share  of  the  deceased  partner  as- 
certained at  the  next  half-yearly  stock  taking, 
and  paid  to  his  representatives  by  installments. 
Two  of  the  partners  died,  and  afterwards  the 
survivors  became  bankrupt.  No  steps  had 
then  been  taken  to  ascertain  the  shares  of  the 
deceased  partners : — Held,  that  the  creditors 
of  the  four  partners  had  no  right  to  have  the 
joint  assets  of  the  four  which  remained  in 
specie  applied  first  in  payment  of  their  debts. 
Simpson,  In  re,  9  L.  U.,  Oh.  572;  43  L.  J., 
Bank.  147;  22  W.  R.  097;  80  L.  T.,  N.  S.  448. 

Business  was  carried  on  by  W.  and  T.,  in 
partnership,  under  a  partnership  deed  which 
provided  that  all  the  capital  in  the  business 
should  belong  to  W.,  and  that  in  case  of  his 
death  the  share  of  T.  in  the  profits  should 
thenceforth  belong  to  W.*s  representatives  or 
nominees,  and  the  business  should  thenceforth 
be  carried  on  by  his  personal  representatives 
or  nominees,  and  that  T.  should  continue  in 
it  for  six  months  te  assist  such  representatives 
or  nominees.  W.  died,  having  appointed  T. 
his  executor.  The  business,  which  was  greatly 
in  dtibt  at  W.'s  death,  was  continued  by  T, 
for  fourteen  months.  T.  then  filed  a  petition 
for  the  liquidation  of  his  affairs.  The  stock 
in  trade  at  the  time  of  the  liquidation  con- 
sisted partly  of  things  which  had  belonged 
to  VV.  and  T.  during  their  partnership  and  re- 
mained in  specie,  and  partly  of  things  acquired 
by  T.  after  W.*s  death:— Held,  that  the  part- 
nership deed  meant  only  that  the  capital,  sub- 
ject to  the  payment  of  the  debts,  should  be- 
long to  "VV.,  and  that  the  proceeds  of  such 
part  of  the  stock  in  trade  as  had  been  in 
existence  during  the  partnership,  formed  joint 
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M8ot8  applicable  to  the  pnymont  of  tlie  joint 
debts  or  the  partncrsiiip,  and  tlmt  ho  much 
of  ilie  stock  in  trade  as  iiad  bt'cn  acquin^d  by 
T.  since  VV.'s  death,  was  sopnnite  assets  of 
T.,  iijiplicable  to  the  payment  of  his  separate 
dcbtH.  Aforley^  Ex  parts^  White^  In  re.  43  L. 
J.,  n:iuk.  28:  29  L.  T.,  N.  8  442:  affirmed 
oil  apiieal.  81  L.  T.,  N.  S.  401. 

D.  cirricd  on  business  in  partnership  with 
W.  and  T.,  under  a  deed  which  provided 
that  D.  stiould  t»e  a  partner  in  the  profits,  but 
not  in  the  capital  of  the  business,  and  sliould 
not  l>e  required  to  bring  in  any  capital.  The 
deed  provided  that  if  D.  died  durin<7  the 
continuance  of  the  partnernhip  his  share  in  t lie 
profits  should  revert  to  the  other  piirtners,  and 
his  representatives  should  receive  nothing 
more  than  a  proportionate  part  of  his  share  of 
the  profits  <if  the  current  half-year,  up  t«>  the 
day  of  his  death.  D.  died,  leaving  W.  and  T. 
him  surviving.  Afterwards  W.  died,  and 
then  the  business  was  curried  on  for  some 
months  by  T.  alone,  who  ultimately  filed  a 
liquidation  petition.  At  the  date  of  the  peti- 
tion there  were  assets  existing  in  specie  which 
belonged  to  the  firm  before  D.'s  death:— 
Held,  that  the  provisions  of  the  deed  did  not 
take  away  the  right  of  D.'s  executors  to  he 
indemnified  out  of  the  assets  of  the  firm  exist- 
ing at  D.*8  death;  and  that,  therefore,  the 
assets  remaining  in  8{R*cie  were  primarily  ap- 
plicable to  the  payment  of  the  joint  debts  of 
the  three  partners,  and  that  the  joint  credit- 
ors could  not  prove  against  the  sepanite  trade 
assets  of  W.  or  of  T.,  till  their  separate  credit- 
ors had  been  paid  in  full.  Dear,  Ex  partt^ 
WhUe.  In  re,  84  L.  T.,  N.  8.  031 ;  1  L.  R.,  Ch. 
Div.  514;  45  L.  J.,  Bank.  22;  24  W.  U.  625 
— C.  A. 

Prior  to  April,  1872,  a  flrtn  of  bankers,  con- 
sisting of  two  partners,  A.  and  B.,  received 
money  on  deposit  at  interest,  for  which  they 

Save  deposit  notes  in  the  usual  form  to  the 
ep«>8itor8,  who,  when  the  amount  on  dep<isit 
woa  increased  or  diminished,  gave  up  their 
old  notes  and  received  fresh  ones  for  the  new 
amount.  In  April,  1872,  C.  and  D.  were 
admitted  into  the  partnership,  and  notice  of 
the  change  in  the  firm  was  given  to  the  de- 
positors. A  fortnight  afterwards  A.  died, 
and  the  business  was  carried  on  under  the 
aame  firm  by  B.,  0.  and  D.  In  1874  B.  died, 
and  the  business  was  carried  on  by  C.  and  D., 
Btill  under  the  same  firm,  until  1875,  when 
the  bank  stopped  payment,  and  went  into 
liquidation.  The  depositors  all  knew  of  A.'s 
death,  and  none  of  them  made  any  claim 
Against  his  estate.  Some  of  them  had  not 
altered  the  amount  of  their  deposit,  but 
retained  the  notes  they  had  received  in  his 
lifetime.  They  had,  however,  received  inter- 
est from  C.  and  D.  Others  had  increased 
and  others  had  diminished  the  amount  of 
their  deposit  after  A.'s  death,  receiving  in 
each  case  fresh  deposit  notes;  and  they  had 
all  proved  in  the  bankruptcy  of  0.  and  D.  for 
the  hmount  due  on  their  notes  as  money 
advanced  and  lent  to  the  bankrupts: — Held, 
that  in  each  case  there  had  been  a  complete 


novation,  and  that  none  of  the  depositees 
were  entitled  to  prove  against  the  estaie  «f  A_ 
B'lborough  v.  FIolme.%  5  L.  IL,  Ch.  Dir.  S5I: 
40  L.  J.,  Chanc.  Div.  446;  25  W.  R.  297;  S5 
L.  T.,  N.  8.  75 -V.  C.  H. 

As  to  effect  of  dissolution  of  partner^i^ 
upon  rights  of  creditors, — see  this  tiile,  VL. 
2,  a. 

VI.  Dissolution  ob  Expiration. 

1.    When  and  how  Pnrtnsrship  way  he  Diaaead 

or  Determined, 

(a)  By  Limitation  or  Notice. 

Diasolntlon,  where  no  term  is  limitod.] — 1 
partnership  without  articles,  aitd  for  an  la- 
definite  period,  may  be  dissolved  bjanj  part- 
ner at  any  time,  without  previous  notkt 
subject  to  the  engagements  of  the  port ner^ip; 
but  ^c  existence  nf  eni^agemcnts  wj.h  thad 
p(M*sons  cannot  prevent  the  right  of  di^9^ 
tion  o-s  among  themsi-lves.  Fealheni^nimsgk 
V.  Fenufiek,  17  Ves.  298.  S.  P.,  Ibaik  t. 
Sanmm,  1  N.  &  M.  104 ;  4  B.  &  Ad.  ITS; 
Doiffdn  V.  Fonter.  1  Car.  &  K.  S23. 

Where  the  contract  neither  expressly  ner 
by  reference  limits  the  duration,  the  partB«- 
ship  may  bo  terminated  at  a  moment^d  notke 
bv  either  party.    Crawshay  v.  MaulCy  1  Swaas 
508. 

The  purchase  of  a  leasehold  interest  as  fmt 
of  a  stock  in  trade  is  not  evidence  of  aa 
agreement  to  contract  a  partnership  onoi- 
meusuratc  with  the  duratiim  of  the  lease. 
Ih, 

—  by  paroL] — If  a  partnership  is  com* 
menced  by  articles  unsealed,  i:i  which  i» 
contained  an  agreement  for  a  coimrtaership 
deed,  such  partnership  may  at  any  time  bB 
di  480 Wed  by  parol.  Raeketraw  v.  Imber^ 
Holt,  868— Gibbs. 

—  npon  arbitration.] — If  two  partners  refer 
matters  in  difference  between  them  toaHiitri- 
tion,  the  ari>itrator  may  dissolve  the  partner- 
ship.     Orcen  v.  Warning,  1  \V.  Bl.  475. 

But  he  is  not  necessarily  bound  to  do  sou 
Simmonds  v.  Swaiue^  1  Taunt.  549. 

—  upon  notioe.] — B.  and  the  other  defend- 
ants, having  boug!it  an  estate,  obtained  fn>ia 
the  Bishop  of  Durham  a  lease  for  twinty-one 
years,  of  land  adjoinin*;.  allied  **  a  tie  lljen 
Qreen  Coal  Royal tr,*^  and  commenced  work- 
ing the  same  under  the  name  of  **  The  Byen 
Green  Coal  Company."  In  March,  1839.  they 
signed  an  agreement  that  they  should  be  en- 
tiflcd  to  the  land  so  purchased  in  equal  sliares, 
and  also  to  the  Bycrs  Gn*en  Roynlty  in  equal 
shares;  and  that  each  party  should  psirticipnte 
in  the  advantages  or  losses  to  he  derived  from 
the  purchiise  and  the  royalty;  and  that  any 
m<incy  paid  for  the  same  estate  or  royalty,  or 
respecting  the  winning  of  any  colliery  by  any 
of  the  parties,  should  carry  interest  until  the 
repayment.  B.  having  refused  to  pay  Qp  hit 
calls,  to  sign  a  partnership  deed,  and  also  to 
concur  in  borrowing  money,  the  other  part- 
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»,      iTi  Pebninry,  1841,  served  him  with  a 
io-€5<.      that  I  hey  would   no  lonpfer  continue 


rtrkoi  s  with  him,  and  that  he  wtis  to  con- 
Afir   t  l^e  partnership  h(?tween  them  entirely 
i-^ o  1 V  c'd ,  II n d  t  liey  o  (Tere«  I  to  pay  h i  m  bac k 
^  8«tiii  of  800/.  previously  advanced  l)y  him, 
itH     interest.     This  sum  was  not  paid;  and 
5^ol:iiition3  aftenvurds  took  place  between 
^o  \»  t  rties  res|>ecting  the  payment  of  the  sum 
n^l    other  compensation  to  B.,  and  as  to  the 
-rirK»  t>f   the  dissolution.     A  treaty  was  also 
nttjr%rd   into  by  one  of  the   partners  for  the 
»iiroliusc  of  B/s  interest  in  the  colliery.     An 
.etion    having  been  brought  against  B.  and 
lie    other  partners  on  a  bill  of  exchange  ac- 
cept oil  in  the  name  of  the  firm,  to  which  the 
SLcfcndant  B.  pleaded  non  accepit,  the  judge 
t«>l<i  the  jury,  ttiat  the  partnership  contract 
was  for  twenty-one  years,  and  could  not  be 
^iHsolved  by  the  notice: — Held,  that  this  was 
a.  tiiisdirection,  the  partnership  being  indefi- 
nite; atid  that  the  quest  ion  for  the  jury  was, 
^w  lie t be r,  after  it  had  been  dissolved  by  the 
notice,  tlio  parties  came  to  a  new  agreement 
to  carry  on  the  concern  together  as  partners. 
Liocock  V.  BulfMr,  13  L.  J.,  Excli.  156. 

A  partnership  at  will  existed  between  A. 

and   B.,  the  business  being  carried  on  on  the 

premises  of  A. :— Held,  that,  when  such  part- 

nershi]>  had  been  put  an  end  to  by  a  notice  of 

dissoiuiioQ,  A.  could  maintain  trespass  for  a 

subsequent  entry  by  B.  on  that  part  of  his 

premises  where  the  partnership  business  had 

been  transacted.     Benfiam  ▼.  Oraj^  5  C.  B. 

138;  17  L.  J.,  C.  P.  50. 

By  articles  of  partnership  between  A.  and 
B.,  the  partnership  was  to  be  dissolved  on 
either  party  giving  the  other  six  months' 
notice.  A.  gave  the  required  notice: — Held, 
that  it  was  effectual,  notwithstanding  B.  was 
insane  when  it  was  given.  .Robertdon  v.  Loekie, 
15  Sim.  285;  10  Jur.  533;  15  L.  J.,  Chanc. 
870. 

W.  and  C.  entered  into  copartnership  for  a 
term  of  twenty -one  years  in  the  tnide  of  mill- 
Btone  makers,  C.  being  also  cashier  of  the 
firm.    Disputes  of  old  standing  existed  be- 
tween the  partners  at  the  commencement  of 
the  copartnership,  and  ill-teui])er  was  exhibited 
on  frequent  occasions  between   them  after- 
wards.    C.   ultimately,   and   within  a  year 
from  the  commencement  of  the  partnership 
term,  took  proceedings  to  determine  the  co- 
piirtnership  by  notice  under  the  expulsion 
clause,  upon  the  ground  of  W.'s  alleged  vio- 
lations of   the    partnership  articles    in    six 
particular  items,    which  were  specified  in  a 
notice  to  him,  dated  in   March,    1871.     W. 
filed  a  bill  to  restrain  C.  from  proceeding 
fuHhcr  with  that  notice,  and  to  have  such 
notice  declared    void.     C.   afterwards  took 
proceedings  under  the  arbitration  clause,  and 
W.  amciided  his  bill  for  the  purpose  of  re- 
ftraining  these  latter  proceedings  also.     The 
particular  alleged  violations  were  explained 
away  upon  the  evidence  as  entire  mistakes 
onC/s  part,  attributable  t-o  the  previous  state 
of  feeling  existing  between  the  partners: — 
Held,  tbatW.  was  entitled  to  have  the  notice 


of  dissolution  declared  void,  and  all  proceed- 
ings upon  such  notice  restrained;  also,  that 
C.  must  be  restrained  from  proceeding  under 
the  arbitration  clause,  and  that  he  must  pay 
to  VV.  his  costs  of  the  litigatic»n.  Witt  v. 
Corcoran,  21  W.  R.  47— V.  C.  B. 

As  to  necessity  of  ijiving  public  notice  of 
dissolution,  and  its  effect, — ^see  this  title,  VI., 
2,  /;. 

Szpiration  of  the  term.] — A  loan  of* money 
by  the  retiring  partner  to  a  partner  continuing 
the  business,  made  at  legal  interest,  with  an 
annuity  for  a  term  of  years  in  addition,  does 
not  constitute  a  continuance  of  the  partner- 
ship.    Grace  v.  Smithy  2  VV.  Bl.  008. 

Articles  of  partnership  for  a  term  were 
entered  into  between  an  active  and  a  sleeping 
partner  under  the  name  of  the  former,  who 
continued  to  carry  on  the  business  after  the 
expiration  of  the  term  in  the  same  name,  but 
without  paying  off  the  capital  of  the  sleeping 
paitner:  — Held,  that  the  partnership  contin- 
ued, and  that  the  sleeping  partner  was  enti- 
tled to  a  share  of  the  profits  after  the  end  of 
the  term.  Paraoiis  v.  Haywardy  4  De  G.,  F. 
&  J.  474. 

"When  three  brothers  entered  into  a  partner- 
ship for  seven  years,  **  or  for  such  further 
time  as  the  partners  might  agree  upon,^^  and 
at  the  end  of  the  seven  years  a  general 
account  was  taken,  but  nothing  was  men- 
tioned about  continuing  the  partnership,  and 
the  general  account  did  not  include  the 
plaintiff's  share  of  the  good-will: — Held,  that 
althonuh  he  had  signed  the  account  he  was 
not  bound  by  it,  as  it  was  not  according  to 
the  terms  <>f  the  articles,  and  no  mention  of 
the  good  will  was  made  in  the  account.  Bar^ 
raw  y,  Barrow,  27  L.  T.,  N.  S.  431— R. 

Right  of  a  partner  under  the  above  circum- 
stances to  subsequent  profits  (i.  e.,  profits 
made  since  the  dissolution).     //>. 

As  to  application  of  partnership  articles  in 
cases  of  cnntiniuuice  beyond  the  term  fixed,— 
see  this  title.  III.,  1,  a. 

As  to  effect  of  bankruptcy  or  death  of  part- 
ner,— see  this  title,  V. ;  of  lunacy  of  pai-tuer, — 
sec  this  title,  VI.,  1,  b. 

{b)  By  Suit  in  Equity. 

Impracticability  of  canying  on  bnainoM.] 
— A  court  of  equity  will  dissolve  a  partner- 
ship where  it  appears  that  the  business  cannot 
be  carried  on  according  to  the  true  intent  and 
meaning  of  the  articles  of  copartnership, 
althougfi  one  partner  objects  to  the  dissolu- 
tion.    Baring  v.  DiZy  1  Cox,  213. 

Partnership  in  an  opera  house  dissolved  by 
the  conduct  of  the  parties  making  it  impossi- 
ble to  carry  it  on  upon  the  terms  stipulated. 
Waters  v.  Taylor,  2  Ves.  &  B.  209. 

Partnership  dissolved,  on  the  ground  that 
the  ill-feeling  between  the  partners  rendered 
it  impracticable  that  the  business  could  be 
si^ccessfully  or  beneficially  eonducted.  Wat* 
ney  v.  Wells^  30  Beav.  5G. 
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assets  applicable  to  the  pnymcnt  of  the  joint 
debts  of  tlie  partnership,  and  that  so  much 
of  the  stock  in  trade  as  had  been  acquired  by 
T.  since  VV.'s  death,  was  separate  assets  of 
T.,  H])plirable  to  the  payment  of  his  separate 
debts.  Morley,  Ex  parte^  WhiU,  In  re,  43  L. 
J.,  n:ink.  28;  29  L.  T.,  N.  S  443;  affirmed 
on  appeal,  31  L.  T.,  N.  S.  491. 

D.  c  irricd  on  business  in  partnership  with 
W.  and  T.,  under  a  deed  which  provided 
that  D.  should  he  a  partner  in  the  profits,  but 
not  in  the  capital  of  the  business,  and  should 
not  Ikj  required  to  bring  in  any  capital.  The 
deed  provided  that  if  D.  died  durinpf  the 
continuance  of  the  partnership  his  share  in  the 
profits  should  revert  to  the  other  partners,  and 
his  representatives  should  receive  nothing 
more  than  a  proportionate  part  of  his  share  of 
the  profits  of  the  current  half-year,  up  to  the 
day  of  his  death.  D.  died,  leaving  W.  and  T. 
Iiim  surviving.  Afterwards  W,  died,  and 
then  the  business  was  carried  on  for  Konic 
months  by  T.  alone,  who  ultimately  filed  a 
liquidation  petition.  At  the  date  of  the  peti- 
tion there  were  assets  existing  in  specie  which 
belonged  to  the  firm  before  D/s  death:  — 
HchI,  that  the  pn>visions  of  the  deed  did  not 
take  away  the  right  of  D.'s  executors  to  he 
indemnified  out  of  the  assets  of  tiie  firm  exist- 
ing at  D.*s  death;  and  that,  therefore,  the 
assets  remaining  in  spi'cie  were  primarily  ap- 
plicable to  the  payment  of  the  joint  debts  of 
the  three  partners,  and  that  the  jnint  credit- 
ors could  not  prove  against  the  separate  trade 
assets  of  W.  or  of  T.,  till  their  separate  credit- 
ors had  been  paid  in  full.  Dear,  Ex  parUy 
White,  In  re,  84  L.  T.,  N.  8.  031 ;  1  L.  R.,  Ch. 
Div.  514;  43  L.  J.,  Bank.  22;  24  W.  U.  625 
— C,  A. 

Prior  to  April,  1872,  a  firtn  of  bankers,  con- 
sisting of  two  partners,  A.  and  B.,  received 
money  on  deposit  at  interest,  for  which  they 

Save  deposit  notes  in  the  usual  form  to  the 
ep«>8itora,  who,  when  the  amount  on  deposit 
was  increased  or  diminished,  gave  up  their 
old  notes  an<l  received  fresh  ones  for  the  new 
amount.  In  April,  1872,  C.  and  D.  were 
admitted  into  the  partnership,  and  notice  of 
the  change  in  the  firm  was  given  to  the  de- 
positors. A  fortnight  afterwards  A.  died, 
and  the  business  was  carried  on  under  the 
«ame  firm  by  B.,  C.  and  D.  In  1874  B.  died, 
and  the  business  was  carried  on  by  C.  and  D., 
Btill  under  the  same  firm,  until  1875,  when 
the  bank  stopped  payment,  and  went  into 
liquidation.  The  depositors  all  knew  of  A.'s 
death,  and  none  of  them  made  any  claim 
Against  his  estate.  Some  of  them  had  not 
altered  the  amount  of  their  deposit,  but 
retained  the  notes  they  had  received  in  his 
lifetime.  They  had,  however,  receive«l  inter- 
est from  C.  and  D.  Others  had  increased 
and  others  h«id  diminished  the  amount  of 
their  deposit  after  A.'s  death,  receiving  in 
each  case  fresh  deposit  notes;  and  they  had 
all  proved  in  the  bankruptcy  of  0.  and  D.  for 
the  amount  due  on  their  notes  as  money 
advanced  and  lent  to  the  bankrupts: — Held, 
that  in  each  case  there  had  been  a  complete 


novation,  and  that  none  of  the  deposit^^ 
were  entitletl  to  prove  ag:iinst  the  estate  c»f  A. 
B^borough  v.  Uolmen^  5  L.  R,  Ch.  Div.  255: 
40  L.  J.,  Chanc.  Div.  440;  25  W.  R.  2S7;  » 
L.  T.,  N.  S.  75-V.  C.  H. 

As  to  effect  of  dissolution  of  p^rtner^ip 
upon  rights  of  creditors, — see  this  tiik,  VL, 
2,  a. 

VI.    DiBSOLUTIOK  OR  EXFIRATIOX. 

1.    When  and  ham  Partnership  may  he  ZkitasheL 

or  Determined, 

(a)  By  Limitation  or  Notice. 

Dlflsolatloxii  where  no  term  is  limited.] — ^i 

partnership  without  articles,  and  for  aa  la- 
definite  period,  may  be  dissolved  by  any  part- 
ner at  any  time,  without  previous  noiioe, 
subject  to  the  engagements  of  the  partner^up; 
but  tiic  existence  of  eni^agements  w).h  thad 
pei*sons  cannot  prevent  the  right  of  dmj/a- 
tion  as  among  thems^*lves.  FeatherttatikBm^ 
V.  Fenwick,  17  Ves.  208.  S.  P.,  Beaih  t. 
Sanwm,  1  N.  &  11.  104 ;  4  B.  &  Ad.  ITS; 
Dof>fnn  V.  Foater,  1  Car.  &  K.  323. 

Where  the  contract  neitlier  expressly  nar 
by  referenee  limits  the  duration,  the  partner- 
ship may  be  terminated  at  a  moment'd  iKKke 
bv  either  party.  Crawshay  v.  Jlaule^  1  Swaai 
508. 

The  purchase  of  a  leasehold  interest  as  pait 
of  a  stock  in  trade  is  not  evidence  o!  aa 
agreement  to  contract  a  partnership  onn- 
niensui*ate  with  the  duration  of  the  lease. 
lb. 

—  by  paroL] — If  a  partnership  is  coa- 
meneed  by  articles  unsealed,  in  which  is 
crmtained  an  agreement  for  a  copnrtnerahip 
deed,  such  partnership  may  at  any  time  be 
dissolved  by  parol.  Raekstraw  t.  Iwttr^ 
Holt,  808— Gibbs. 

—  upon  arbitration.] — If  two  partners  refer 
matters  in  difference  between  them  toarhitiar 
tion,  the  arl)itrator  may  dissolve  the  partaer- 
ship.     Green  v.  Warning,  1  VV.  Bl.  475. 

But  he  is  not  necessarily  bound  to  do  so. 
Simmonds  v.  Swaiue,  1  Taunt.  549. 

—  upon  notioe.] — B.  and  the  other  defend- 
ants, having  bought  an  estate,  obtained  fron 
the  Bishop  of  Durham  a  lease  for  twinty-<*iie 
years,  of  land  adjoininir,  csiHed  **  me  Uyen 
Green  CJoal  Royaltv,"  and  commenced  work- 
ing the  same  under  the  name  of  *'  The  Byef* 
Green  C«>al  Company."  In  March,  1839.  {l«y 
signed  an  agreement  that  they  should  be  en- 
titled to  the  land  so  pundiascd  in  equal  sliares, 
and  also  to  the  Byers  Gn-en  Royalty  in  equal 
shares;  and  that  each  party  should  partiripite 
in  the  advantages  or  losses  t4>  1x5  derived  from 
the  purchtise  and  the  royalty;  and  that  any 
money  paid  for  the  same  estate  or  royalty,  or 
respecting  the  winning  of  any  colliery  by  any 
of  the  parties,  should  carry  interest  until  the 
repayment.  B.  having  refused  to  |iay  np  liii 
calls,  to  sign  a  partnership  deed,  and  also  to 
concur  in  borrowing  money,  the  other  peit- 
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jrs,    i-a  "Pobninry,  1841,  served  him  with  a 
>iice,    tluit    I  hey  wouhl  no  longiT  continue 
eiTiikeis  with    him,  and  that  he  was  to  coii- 
der  the  pairtitership  hctween  them  entirely 
is'-olved,  unci  they  offered  to  pay  him  back 
ue  8\ini  of  8o0/.  previously  advanced  l»y  him, 
7i\\\    iutcreat.      This  sum  was  not  paid;  and 
le^otinttons   nfterwurds  took  place  between 
he  p  irties  i^esf^ecting  the  payment  of  the  sum 
tnd   other  compensation  to  U.,  and  as  to  the 
.crins  bf    I  hi-  dissolution.     A  treaty  was  also 
511  te red   into    by  one  of  the   partners  for  the 
purchase  of   B.'s  interest  in  the  colliery.     An 
aelion    having  been  brought  against  B.  and 
the  other    |MirtDcrs  on  a  bill  of  exchange  ac- 
cepted in  the  name  of  the  fiitn,  to  which  the 
deU-ndant  B.  pleaded  non  accepit,  the  judge 
told  the  jury,  that  the  partnership  contrnct 
vrus  for  t^wenty-one  years,  and  could  not  be 
diaanVved  by  the  notice: — Held,  that  this  was 
a  misdirection,  the  partnership  being  indefi- 
nite; and  that  the  question  for  the  jury  was, 
vliethcr,  after  it  had  been  dissolved  by  the 
notice,  the  parties  came  to  a  new  agreement 
to  curry  on  the  concern  together  as  partners. 
Lacock  V.  Bulmsr^  13  L.  J.,  Exch.  156. 

A  partnership  at  will  existed  between  A. 

and  B.,  the  business  being  carried  on  on  the 

premises  of  A. :— Held,  that,  when  such  part- 

nerahi]>  liud  been  put  an  end  to  by  a  notice  of 

dissotiition,  A.  could  maintain  trespass  for  a 

subsequent  entry  by  D.  on  that  part  of  his 

premises  where  the  partnership  business  had 

been   transacted.     Beii/iam  v.  Oray^  5  C.  B. 

138;  17  L.  J.,  C.  P.  50. 

By  articles  of  partnership  between  A.  and 
B.,  the  partnership  was  to  bo  dissolved  on 
either  party  giving  the  other  six  months' 
notice.  A.  gave  the  required  notice:— Held, 
tliat  it  was  effectual,  notwithstanding  B.  was 
insane  when  it  was  given.  JMierUon  v.  Lochie^ 
15  Sim.  285;  10  Jur.  533;  15  L.  J.,  Chauc. 
870. 

W.  and  C.  entered  into  copartnership  for  a 
term  of  twenty-one  years  in  the  tnide  of  mill- 
stone makers,  C.  being  also  cashier  of  the 
firm.     Disputes  of  old  standing  existed  be- 
tween the  partners  at  the  commencement  of 
thecopartnership,  and  ill-temper  was  exhibited 
on  frequent  occasions  between   them  after- 
wards.    C.  ultimately,   and   within  a  year 
from  the  commencement  of  the  partnership 
term,  took  proceedings  to  determine  the  co- 
ptirtnership  by  notice  under  the  expulsion 
clause,  upon  the  ground  of  W.*s  alleged  vio- 
lations of   tUe    partnership  articles    in    six 
particular  items,    which  were  specified  in  a 
notice  to  him,  dated  in  March,    1871.     W. 
filed  a  bill  to  restrain  C.  from  proceeding 
further  with  that  notice,  and  to  have  such 
notice  declared    void.     C.   afterwards  took 
proceedings  under  the  arbitration  clause,  and 
\V.  amended  his  bill  for  the  purpose  of  re- 
straining these  latter  proceedings  also.     The 
particular  alleged  violations  were  explained 
away  upon  the  evidence  as  entire  mistakes 
onO/s  part,  attributable  to  the  previous  state 
of  feeling  existing  between  the  partners: — 
Held,  that  W.  was  entitled  to  have  the  notice 


of  dissolution  declared  void,  and  all  proceed- 
ings uptm  such  notice  restrained;  also,  that 
C.  must  be  rentraincd  from  proceeding  under 
the  arbitration  clause,  and  tiiat  he  must  pay 
to  VV.  his  costs  of  tlie  litigation.  Witt  v. 
Corcoran,  21  W.  li.  47— V.  C.  B. 

As  to  necessity  of  j/iving  public  notice  of 
dissolution,  and  its  effect, — see  this  title,  VI., 
2,  /;. 

Sxpiration  of  the  term.] — A  loan  of*  money 
by  the  retiring  partner  to  a  partner  continuing 
the  business,  made  at  legal  interest,  with  an 
annuity  for  a  term  of  years  in  addition,  does 
not  constitute  a  continuance  of  the  partner- 
ship.    Grace  v.  Smitk,  2  VV.  Bl.  908. 

Articles  of  partnership  for  a  term  were 
entered  into  between  am  active  and  a  sleeping 
partner  under  the  name  of  the  former,  who 
continued  to  carry  on  the  business  after  the 
expiration  of  the  term  in  the  same  name,  but 
without  payin<;  off  the  capital  of  the  sleeping 
partner:  — llcld.  that  the  partnership  contin- 
ued, and  that  the  sleeping  partner  was  enti- 
tled to  a  share  of  the  profits  after  the  end  of 
the  term.  Paruona  v.  Uaf/ward,  4  De  G.,  F. 
&  J.  474. 

When  three  brothers  entered  into  a  partner- 
ship for  seven  years,  *'  or  for  such  further 
time  as  the  partners  might  agree  uptm,"  and 
at  the  end  of  the  seven  years  a  general 
account  was  taken,  but  nothing  was  men- 
tiomd  about  continuing  the  partnership,  and 
the  general  account  did  not  include  the 
plaintiff's  share  of  the  good-will: — Held,  that 
althoutrh  he  had  signed  the  account  he  was 
not  bound  by  it,  as  it  was  not  according  to 
the  terms  of  the  articles,  and  no  mention  of 
the  good  will  was  made  in  the  account.  Bar^ 
row  V.  Barrow,  27  L.  T.,  N.  S.  431— R. 

Uight  of  a  partner  under  the  above  circum- 
stances to  subsequent  profits  (i.  e.,  profits 
made  since  the  dissolution).     ///. 

As  to  application  of  partnership  articles  in 
cases  of  continuance  beyond  the  term  fixed,— 
see  this  title,  III.,  1,  a. 

As  to  effect  of  bankruptcy  or  death  of  part- 
ner,— see  this  title,  V. ;  of  lunacy  of  partuer,— 
sec  this  title,  VI.,  1,  h, 

(5)  By  Suit  in  Equity. 

Zmpracticability  of  carrying  on  bnaineee.] 
— A  couit  of  equity  will  dissolve  a  partner- 
ship where  it  appears  that  the  business  cannot 
be  carried  on  according  to  the  true  intent  and 
meanuig  of  the  articles  of  copartnership, 
althougfi  one  partner  objects  to  the  dissolu- 
tion.    Bariug  v.  Diz,  1  Cox,  213. 

Partnership  in  an  opera  house  dissolved  by 
the  conduct  of  the  parties  making  it  impossi- 
ble to  carry  it  on  upon  the  terms  stipulated. 
Waters  v.  Taylor,  2  Ves.  &  B.  299. 

Partnership  dissolved,  on  the  ground  that 
the  ill-feeling  between  the  partners  rendered 
it  impracticable  that  the  business  could  be 
si^ccessfully  or  beneficially  eonducted.  Wat* 
ney  v.  WdU^  30  Beav.  5G. 


9709 


PARTNERSHIP,    VI. 


99» 


maooBdiiot  off  pttteOTs,  Ivwioh  off  artlolM, 
Ac] — Where  a  partner  does  acU  inconsistent 
with  the  duty  of  a  partner,  and  of  a  nature  to 
destroy  the  mutual  confidence  which  ought  to 
subsist  between  partners,  and  makes  it  im- 
possible that  the  ousiness  can  be  conducted 
m  partnership  with  benefit  to  cither  party, 
the  court  will  decree  a  dissolution  before  the 
expiration  of  the  term  for  which  the  partner- 
ship was  entered  into.  Smith  t.  Jeyei^  4 
Deav.  508. 

A  partnership  between  two  solicitors  for  their 
joint  Urea  may  be  dissoircd  instanter,  if  one 
of  the  parties  fraudulently  sells  the  trust 
funds  and  applies  the  produce  to  his  own  use. 
S99eU  V.  Haytoardy  80  Bear.  158. 

Articles  of  partnership  provided  tliat  each 
partner  (with  the  exception  of  one  of  them), 
should  dcTote  his  whole  time  and  attention 
to  the  business,  and  not  directly  or  indirectly 
enffaffo  in  an^  other  business;  should  be  just 
and  Suthful  in  all  transactions,  and  give  full 
information  respecting  his  transiactions  on  ac- 
count of  the  firm:  and  that  if  any  partner 
should  fail  to  obserre  or  perform  any  of  the 
articles  or  stipulations  therein  contained,  it 
should  be  lawful  for  the  other  partners  to 
expel  such  partner.  C,  one  of  the  partners, 
entered  into  an  agreement  with  Z.,  a  musical 
instrument  maker,  whereby  he  agreed  to  ad- 
Tance  moneys,  the  interest  on  which  was  to 
consist  of  half  the  profits  of  the  business,  or 
at  Ivast  to  amount  to  10  per  cent.  In  conse- 
quence of  this  the  other  partners  giiTe  notice 
to  the  plaintiff  that  he  had  ceased  to  be  a 
partner,  and  circulated  a  letter  among  their 
customers  to  the  same  effect.  Cy  the  articles. 
In  case  of  such  expulsion,  the  expelled  part- 
ner lost  his  share  in  the  good- will.  The  bill 
prayed  that  the  notice  of  expulsion  was  in- 
valid on  the  ground  of  mala  fides,  and  because 
C.  had  no  opportunity  of  being  heard  in  his 
defense,  and  that  his  arrangement  with  Z. 
was  not  a  breach  of  the  articles: — Held,  that 
his  transactions  with  Z.,  although  not  amount- 
ing to  a  partnership,  were  a  breach  of  the 
articles:  that  no  notice  of  intention  to  expel 
or  opportunity  of  defense  wns  necessary,  and 
the  expulsion  was  valid.  Cooper  v.  Page^  84 
L.  T.,  N.  8.  90— V.  C.  H. 

By  the  partnership  articles  the  partners  were 
allowed  to  draw  a  fixed  sum  quarterly  out  of 
net  profits,  with  a  proviso  that  if  at  the  end 
of  the  year  the  net  profits  should  not  have 
amounted  to  the  sum  drawn,  each  of  the 
partners  should  be  debited  in  the  partnership 
accounts  with,  and  should  at  the  end  of  the 
partnership  repay  to  the  copartnership,  the 
difference  between  the  nmount  of  the  sums 
received  in  respect  of  such  quarterly  payment 
and  the  sum  he  would  have  been  entitled  to 
receive  as  his  share  of  net  profltP.  The  ]>art- 
nership  for  the  first  two  years  prove<i  a  dead 
loss,  and  the  drawings,  consequently,  cainc 
out  of  the  capital.  The  plaintiff  wished  for 
an  immediate  dissolution,  but  the  defendant 
wished  to  carry  on  the  pnrtnership  a  little 
longer.  The  plaintiff  commenced  an  action 
for  dissolution,  and  applied    for  an  interim 


injunction  to  reatrain  tiie  defendant 
drawing  out  of  the  capital  until  the 
ing: — Held,  that  tlie.  drawing  oat  of  c 
was,  notwithstanding  the  proviso  for 
ment  at  the  end  of  the  partneKhip, 
misconduct,  within  the  meaning  of  tiie 
nership  articles,  as  justified  the  court  m 
granting  the  injunction,  but  that  the  plaintiff 
also  must  undertake  not  to  draw  oux  off 
capital.  Lemann  v.  Berg^r^  34  L.  T.,  K.  &. 
233— V.  C.  B. 

Lnnaey.] — The  lunacy  of  a  partner  is  not 
ipso  facto  a  dissolution  of  the  partoer^lrip, 
but  is  a  ground  for  the  dissolntioa,  if  the 
other  partner  or  partners  come  to  the  ooart 
for  a  decree  of  dissolution,  on  the  grouDd  of 
such  lunacy.  Jonei  v.  Nby^  2  MybieA  K. 
125. 

A  person  who  has  become  pennaneiitly 
insane,  but  has  not  been  so  found  by  in- 

?[uisition,  may  maintain  a  suit  by  his  oezt 
riend  for  the  protection  of  pro|jerty  in  which 
he  is  interested  as  partner.  Jo7u»  ▼.  XXsy^ 
18  L.  U.,  Kq.  265;  43  L.  J.,  Chanc  838;  SS 
W.  R.  785;  30  L.  T.,  N.  8.  487— R 

Permanent  lunacy  of  a  partner  is  a  groimd 
of  dissolution  at  tlte instance  of  the  lonatie  sa 
well  as  of  the  other  partner.     Ih. 

A  bill  was  filed  by  a  next  friond  on  behalf 
of  a  person  of  unsound  mind  not  so  foond  kj 
inquisition,  against  his  partner  in  busiikesB, 
alleging  that  he  had  for  some  time  paal  bera 
suffering  from  softening  of  the  brain  and  wat 
of  unsound  mind,  and  that  it  would  be  for 
his  l>cnefit  that  the  partnership  should  be 
dissolved;  and  praying  that  the  partnetship 
might  be  dissolved  and  accounts  taken,  aad 
his  share  in  the  assets  secured  for  his  bencit, 
and  for  a  receiver: — Held,  that  the  suit  ooold 
be  maintained.     Ih, 

Articles  of  partnership  provided  that  either 
party  should  be  at  liberty  to  determine  ths 
partnership  at  the  end  of  the  first  sevMi  yean 
of  the  term,  on  giving  previous  notice  to  tfai 
other  partner  of  his  intention  to  do  so.  Oas 
])artner  having  become  ins.'ine,  the  other 
served  on  him  notice  of  his  intention  to  de- 
termine the  partnership  at  the  end  of  the  fif3t 
seven  years  of  the  term : — Hehi,  that  the  no- 
tice could  not  be  withdrawn  without  the  con- 
sent of  the  insane  partner.     lb, 

2.   OpareUion  €Uid  Efftet, 

(a)  As  between  the  Parties. 

In  respect  of  partnership  property,  con- 
tracts, &c.]— On  a  dissolution  of  partnership 
by  a  covcnunt  that  the  plaintiff  shall  have  the 
moiety  of  goods  in  a  warehouse,  which  is  to 
be  the  defendant^  the  defendant  is  not 
bound  to  deliver  the  goods.  Sletens  v.  Car- 
rington,  1  Dougl.  227. 

A  deed  recited  that  A.  and  B.,  in  Hsr, 
1813,  had  contracted  with  the  commissioners 
for  victualing  the  navy,  to  supply  his  majestj'i 
ships    with    provisions,   anu    that   they,  ia 
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eptetnber,    1813,  had  matw»My  agreed    to 
utaoWe   the  copartnership  entered  into  by 
'kem  for   carrying  on  the  business  of  that 
a<i  all  other  con  tmcts  with  the  commissioners 
•y  B.  or  A.,  in  which  they,  or  either  of  them, 
rere  in  anywise  interested,  and  all  other  co- 
fettrtnerships  whatsoever  subsisting  between 
Hem ;  nnd  it  wns  agreed  that  B.  should  have 
»O,0002.    for  his  share  in  the  copartnership 
property,    which  wns  to  be  taken  by  A.  at 
:liat  8Uip.     It  then  further  recited  that  it  had 
6een  agreed  that  A.  should,  by  his  bond,  in- 
clemnify  B.  against  all  damages  by  reason  of 
his  having  entered  into  the  recited  contract 
'vrith  A  ,  and  by  reason  of  all  other  conCl'acts 
entered  into  by  B.  and  A.  respectively,  and 
in  which  they  or  either  of  them  had  any  in- 
terest.    It  then  witnessed  that  A.  and  B.,  by 
mutual  consent,  dissolved  the  copartnership 
80  entered  into  under  or  by  virtue  of  the  re- 
cited contract,  and  of  all  other  contracts,  in 
'Which  they  or  either  of  them  had  any  interest. 
The  deed  then  contained  a  mutual  release  of 
all  actions,  &c.,  for  or  by  reason  of  the  co- 
partnership so  dissolved  as  aforesaid,  upon  or 
by  reason   of  any  of  the  acts,  matters  and 
things  whatever  in  anywise  relating  to  the 
recited  contract,  and  all  other  contracts  in 
which  A.  and  B.,  or  either  of  them,  had  any 
interest  whatsoever.     B.  then  assigned  to  A. 
all  the  share  and  interest  of  B.,  of  and  in  nil 
debts,  &c.,  then  dae  and  owing  to  A.  and  B. 
under  the  recited  contract,  or  otherwise,  and 
all  bonds,  bills,  &c.,  relating  to  the  contract, 
debts  and  sums  of  money,  or  any  part  there- 
of, and  all  the  goods,  stock  and  effects  what- 
soever then  belonging  to  them,  A.  and  B.,  as 
such  copartners  respectively,  and  all  the  right, 
title  ana  interest  of  him  (B.),  of,  in,  to,  from, 
out  or  in  respect  of  the  |)remi8es.     A  power 
was  then  given  to  A.   to  recover  and  give 
discharges  for  the  debts.     At  the  time  when 
this  de^  was  executed,  B.  and  A.  had  been 
concerned  in  conducting  business  together  as 
contractors  for  the  navy.     In  some  contracts 
B.   was  solely  interested  as  contractor;    in 
others  A.,  was  solely  interested  as  contractor; 
and  in  some  they  were  jointly  interested  as 
partners  and  contractors.     They  had,   how- 
ever, both  been  concerned  in  all  the  contracts, 

A.  having  been  agent  in  managing  those  con- 
tracts in  which  B.  was  solely  interested,  and 

B.  having  been  agent  in  managing  those  con- 
tracts in  which  A.  was  solely  interested;  and 
there  was  money  due  from  the  commissioners 
of  the  navy  in  respect  of  each  of  these  classes 
of  contracts: — Held,  that  by  this  deed,  the 
contracts  in  which  B.  had  been  originally 
separately  interested  were  constituted,  «8  be* 
tween  A.  and  B.«  partnership  contracts,  and 
consequently  that  A.  was  entitled  by  the  deed 
to  receive  all  sums  due  to  B.  in  respect  of 
those  contracts  at  the  time  of  the  execution 
of  the  deed.  Beleher  v.  mkes,  8  B.  &  C. 
185. 

In  September,  1846,  a  partnership  was  en- 
tered into  between  A.  and  B.,  the  terms  of 
which  were  never  definitely  arranged.  The 
boBioess  continued  to  be  carried  on  in  their 


names,  in  a  shop  nnd  counting-house  forming 
part  of  a  house  of  which  A.  was  lessi>e,  down 
to  the  25th  December,  when  A.  caused  B.  to 
be  served  with  a  notice  to  dissolve  the  part- 
nership. On  the  3d  January,  1847,  B.  broke 
nnd  entered  the  shop  aud  counting  house : — 
Held,  that  he  was  liable  in  trespass,  his  ri^ht 
to  the  occupation  of  the  premises  having 
censed  with  the  determination  of  the  partner- 
ship. Benham  v.  Gray,  5  C.  B.  138;  17  L. 
J.,  C.  P.  50. 

As  to  effect  of  withdrawal,  bankruptcy  or 
death  of  partner, — see  this  title,  V. 

Return  of  premium.] — Upon  the  dissolution 
of  a  partnership  under  notice,  as  provided  in 
the  partnership  articles',  if  there  has  been  no 
misconduct  nor  breach  of  the  articles  on  the 
part  of  the  partner  so  giving  notice,  the  price 
originally  paid  by  the  continuing  partner  for 
his  share  in  the  good-will  will  not  be  returned 
him,  although  the  good-will  may  have  become 
valueless,  and  the  business  may  have  suffered 
by  the  retiring  partner  setting  up  a  similar 
business  in  his  own  nnmc,  and  on  the  adjoin- 
ing premises.  Bond  v.  MUhoum^  20  W.  R. 
197— V.  C.  B. 

When  a  partnership  is  determined  prema- 
turely, if  the  incoming  partner  has  paid  a 
premium,  he  is  in  all  cases  entitled  to  have  a 
proportionate  part  of  the  premium  returned, 
except,  first,  where  there  nas  been  actual  or 
implied  release  or  waiver  of  the  right  to  it; 
or,  secondly,  where  there  has  been  actual  or 
implied  release  of  the  right  to  be  a  partner, 
including  such  a  deliberate  and  serious 
breach  of  the  partnership  contract  as  may  be 
considered  equivalent  to  a  repudiation  of  it 
altogether.  Wilson  v.  Johnstone^  10  L.  R.,  Eq. 
606;  20  L.  T.,  N.  S.  03;  42  L.  J.,  Chanc.  668 
—V.  C.  W. 

In  June,  1869,  A.  entered  into  articles  of 
partnership  with  B.  for  seven  years,  and  paid 
a  premium  of  2,500^.  The  articles  were 
atrict  in  their  provisions  as  to  the  conduct  of 
the  partners,  aud  other  matters.  In  Novem- 
ber, 1870,  the  term  of  the  partnership  was 
varied,  and  made  to  cease  on  29th  of  Septem- 
ber, 1876.  In  1871,  B.  had  reason  to  be  dis- 
satisfied with  A.,  and,  acting  under  a  provis- 
ion in  the  articles,  called  on  him  to  sign 
(and  in  November,  1871,  he  did  sign)  a  no- 
tice of  dissolution,  which  was  duly  gazetted, 
A  correspondence  ensued,  and  ultimately  B., 
refusing  to  return  any  part  of  the  premium, 
A.  filed  a  bill  to  recover  it,  and  to  have  the 
partnership  accounts  taken  in  the  usual  way: 
— Held,  that  he  was  entitled  to  a  return  of  a 
proportionate  part  of  the  premium,  but  on  the 
footing  of  the  partnership  term  being  one  of 
six  years  and  a  quarter,  and  not  seven  years. 
Ih. 

Mere  conduct  entitling  the  other  partner  to 
a  dissolution  is  not  sufficient,  inasmuch  as  the 
court  does  not  fine  for  immorality  or  even 
dishonesty  in  the  abstract.     Ih, 

Profits  and  interest.]— Where  profits  are 
left  by  a  partner  in  a  business,  he  will  not,  in 


9713 


PARTNERSHIP,    Vl. 


9914 


the  nbfionoe  of  a  s>pecial  agreement,  be  allowed 
interest  no  them.  Dinhum  v.  Bradford,  5  L. 
R..  Ch.  510. 

In  iiscertuioiog  the  profits  of  a  business,  the 
value  of  the  |>aitn(*rship  {)ro|>ertj  is  to  be 
found,  and  the  ori<;iual  capital,  with  interest 
ttiereon  (if  ntcessary),  is  to  bo  deducted;  the 
residue  will  represent  the  profits.     lb. 

In  taking  the  accounts  of  a  partnership, 
interest  after  the  diss(»lution  will  not  in  gen- 
era i  be  allowed  to  the  partners  on  their 
rexpcetive  capitals,  though  interest  during 
the  partnership  with  annual  rests  is  allowed; 
but  this  rule  may  l>e  varied  by  the  terms  of 
the  articles,  as,  for  example,  by  i^ provision 
treating  the  capital  left  in  by  a  partner  as  an 
interest- bearing  loun.-  Barfield  v.  LoughJhor- 
auffk,  8  L.  It,  Ch.  1;  49  L.  J.,  Chanc.  179: 
27  L.  T.,  N.  8.  490;  21  W.  R.  86. 

Any  sums  of  money  received  after  the  dis- 
solution and  retained  by  cither  partner  oui^ht 
to  be  debited  to  him.  and  applied  first  in 
reduction  of  the  interest  due  to  him;  and 
secondly,  in  reduction  of  his  capital.     lb. 

By  articles  of  purtnership  octween  two 
solicitors,  it  was  agreed  that  in  case  either 
of  them  should  at  any  time  or  times,  with  the 
consent  of  the  other  of  them,  advance  or  lend 
to  the  copartnership  or  leave  therein  at  any 
annual  settlement  of  accounts  any  sum  or 
sums  of  money,  the  partners  respectively 
should  be  considered  as  creditors  of  the  part- 
nership in  re8|)ect  of  such  capital  and  ad- 
vances, and  should  be  allowed  interest  for  tho 
same.  Upon  tho  special  terms  of  this  con- 
tract:— Held,  that,  in  taking  the  accounts 
after  dissolution,  interest  must  bo  allowed  to 
each  partner  on  his  share  of  the  capital  from 
time  to  time  remaining  in  the  business,  with 
annual  rests  up  to  the  time  of  the  dissolution, 
but  without  rests  from  that  time.     Ih. 

On  the  formation  of  a  partnership  it  was 
agreed  that  the  business  should  be  carried  on 
at  a  mill  belonging  to  one  of  the  partners ; 
and  he  was  credited  in  the  books  of  the  part- 
nership with  the  value  of  the  mill.  From 
time  to  time  sums  were  expended  in  making 
additions  to  and  improvements  in  the  mill; 
and  in  the  yearly  balance-sheets  the  mill  was 
entered  at  the  original  value,  increased  by 
the  amount  so  expended,  but  less  a  certain 
amount  for  depreciation,  and  the  partners  were 
allowed  interest  on  the  sums  from  time  to  time 
standing  to  their  capital  accounts: — Held, 
that  in  the  absence  of  any  special  agreement 
the  mill  was  an  asset  of  the  partnership,  and 
that  on  a  sale  of  the  business,  under  which 
the  purchase-money  of  the  mill  was  largely 
in  excess  of  its  value  in  the  books,  the  dif- 
ference was  profit  divisible  in  the  proportions 
in  which  the  profits  of  the  business  were 
divisible  at  the  time  of  the  sale.  Robimon  v. 
Aikton^  Atihton  v.  Sobinson,  20  L.  R.,  Eq. 
25;  44  L.  J.,  Chanc.  642;  88  L.  T.,  N.  S. 
88 ;  28  W.  R.  674— R. 

Oontlnaing  partnership  business  \  use  of 
partnership  name  or  style.] — If  an  indenture 
of  partnership  for  a  term  of  years  contains  a 
proviso,   that   either   party   may,  if  he   is 


desirous  of  qi^itting  the  trade,  detemiiie  tke 
partnership  by  giving  six  months^  notice:  he 
cannot  dissolve  the  partnership  and  thcs  Kt 
up  a  trade  elsewhere,  but  must  ei titer  comiaae 
the  partnership  or  give  up  soch  ti^e  sl- 
tosrether.  Coop&r  v.  WaiUnffUmy  2  aiit  431; 
8  Doug.  413. 

D.,  being  one  of  the  proprietnrB  and  ti^ 
editor  of  a  weekly  periodicsiU  called  Hove- 
hftld  Words,  is  not,  on  a  dissolution  of  the 
partnership,  justified  in  advertising  that  tke 
publication  will  be  discontinued  ;'far  tk 
right  to  use  the  name  must  be  sold  for  ths 
benefit  of  all  the  partners,   it  bein^   part  sf 
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the  partnership  assets;  but  lie  may 
the  discontinuance  of  the  publicalion  as  re- 
gards himself.    Bradbury  v.  J>iekau^  27  Besr. 
53;  28  L.  J.,  Chanc.  667. 

A  partnership  was  carried  on  for  foartcea 
years  between  B.  and  G.  under  the  style  d 
n.  &  Co.  On  the  dissolution,  the  assets  wen 
divided,  but  no nrrangement  was  oome  tost 
to  the  style: — Held,  that  the  name  or  style ot 
B.  4&  Co.  formed  an  undivided  asaet  of  tke 
partncrsldp,  which  belonged  to  the  partaen 
in  common  after  the  dissolution,  and  that  E 
was  not  entitled  to  prevent  Gr.  using  the  style 
of  B.  &  Co.  in  his  business.  Hants  v.  GAv^ 
34  Beav.  566;  84  L.  J.,  Chanc.  591. 

On  a  dissolution  of  partnership  between  Sl 
and  R.,  all  the  prc»perty  of  tlie  partoei^fa^ 
was  bought  by  R.  and  paid  for  on  a  vainir 
tion.  but  he  did  not  pay  for  f^nood-wiil  Bflo- 
inatim.  S.  was  living  und  not  a  bankrnpl:— 
Held,  that  R.  was  not  entitled  to  oontiniie  to 
use  the  name  of  8.  in  the  stvie  of  the  fins. 
SeoU  V.  Bawland,  20  W.  R.  508;  26  L.  T.,  X. 
S.  891— V.  C.  W. 

A  |>er8on  who  has  been  in  partnership  witk 
a  trader  of  reputation  is  entitled,  on  setting 
up  a  separate  business,  to  tell  the  public  that 
he  comes  from  the  old  firm,  and  to  pot  sa 
announcement  to  that  effect  on  his  shop  front, 
but  he  will  be  restrained  from  doin^r  this  in  t 
manner  calcalated  to  lead  to  the  belief  that 
he  is  currying  on  the  business  of  the  old  fina. 
Hookhtim  v.  Pottage,  27  L.  T.,  K.  S.  595;  21 
W.  R  47— L.  J. ;  affirming  8,  6\,  26  L.  T., 
N.  8.  755;  20  W.  R  720. 

M.  and  H.  B.  C.  trading  in  oopartnenhi|> 
under  the  name  of  B.  C.  <&  Co.,  manufactured 
and  sold  an  article  known  in  the  market  is 
Condy's  Fluid.  They  dissolved  partnership. 
H.  B.  C.  then  set  up  the  same  business  oa 
his  own  account  and  in  his  own  name.  IL 
also  commenced  the  same  business  on  bb 
own  aocotmt,  but  under  the  name  of  the 
Condy's  Fluid  Company.  On  a  bill  filed  bj 
H.  B.<  C.  to  restain  M.  from  trading  under 
the  name  of  the  Condy's  Fluid  Company,  and 
from  manufactuiing  and  aelling  as  Condy^ 
Fluid  an  alleged  spurious  compound : — ^Ileid, 
that  as  M.  had  under  the  partnership  articles 
the  right  to  manufacture  and  sell  Coady^s 
Fluid,  he  could  not  be  restrained  from  selling 
a  spurious  article  as  Condy^s  Fluid,  so  long 
as  he  did  not  induce  the  public  to  believe 
that  the  article  sold  by  him  wis  the  articb 
manofactured  and  sold  by  H.  B.  O.    MUekA 
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V,     Gondy,  Condy  v.  Mitchell,  37  L.  T.,  N.  8. 
—V.  C.  B. 


(&>    As  to  Creditors  nnd  other  Third  Parties. 

Xjiability  of  partners,  after  dissolution,  upon 

^ozxtracts  and  for  obligations  of  the  partner- 

sl&lp,   generally.] — After    a  p:irtnerslii|)   has 

l3c«.fn  flissolved,  one  (if  two  partners  has  noi 

|>o^^cr  to  i»ind  the  other  in  an  action  brought 

against  hotli  jointly,  by  giving  a  cognovit  to 

f)ii.y  the  debt  and  cost?*  us  between  attorney 

3izid   client;  and  the  cognovit  having  been 

~  vcn  without  the  knowledge  or  assent  of  the 

^-defendant,  the  court  set  aside  a  judgment 

tl  execution  whiirh  hud  been  entered  up  and 

&i2i3d  out  tliereon.     IlitJibone  v.  Drake/ord,  4 

^I.  &P.  57;  0  Bing.  875. 

Where  a  )mrty  issued  on  a  liability  as  purt- 

ner«  and  ho  is  shown  to  have  been  once  a 

jMirtncr,  then,  even  although  it  appears  that 

"the  imrtnership  has  been  dissolved,   and   if 

"fcherc  has  been  no  notice  of  tiie  dissolution, 

any  evidence  that  he  has  continued  to  give 

orders  and  bills  in  the  name  of  the  firm,  and 

to  act  as  if  he  was  a  partner  with  the  same 

person,  thoiigl)  in  a  aifTercnt  business,   and 

notwithstanding  that  it  is  proved  that  he  was 

in  fact  only  a  paid  servant,  will  be  sufficient 

to  render  him  liable  for  goods  ordered  by  him 

in  the  name  of  the  supposed  firm.     Muf/ord 

V.  Griffi/i,  1  P.  &  P.  145— Erie. 

A  person  depositing  money  with  bankers, 
and  taking  their  accountable  receipts,  does 
nor,  by  continuing  to  leave  his  money  in  the 
b:ink  after  a  dissolution  of  the  original  firm, 
and  a  constitution  of  a  new  one,  which  con- 
BVits  of  some  of  the  members  of  the  old  bank 
and  of  other  persons,  discharge  the  former 
partners  who  have  gone  out,  although  he  re- 
ceives interest  regularly  from  the  new  firm, 
gives  them  no  notice,  and  continues  to  trans- 
act business  with  them  in  the  common  course, 
and  that  for  a  period  of  four  years,  and  until 
they  iK'come  insolvent.  Gough  v.  Davies^  4 
Price,  200. 

Where  C.  kept  a  general  account  with  A. 
as  his  banker  and  army  agent,  and  B.  be- 
came a  partner  with  A.  for  a  limite<l  period, 
find  retired  on  its  expiration,  without  the 
knowledge  of  C,  and  A.  afterwards  became 
bankrupt,  until  which  period  the  account 
continued  between  0.  nnd  A.: — Held,  that 
payments  made  by  the  latter  to  0.  after  the 
expiratiim  of  the  partnership,  not  having  been 
appropriated  by  him  at  the  time  to  any  par- 
tiouhir  debt,  B.  might  consider  such  payments 
as  being  made  in  reduction  of  the  balance  due 
at  the  expiration  of  the  fiartnership;  and  that 
he  was  not  accountable  to  C.  for  any  sum  re- 
ceived by  A.  on  ac-ount  of  the  latter,  snbso- 
quently  to  such  expiration.  Brooks  v.  Enderhy^ 
4  Muorc,  501;  3  B.  &  B.  70.  And  see 
Bonanqtut  v.  Wray,  0  Taunt.  507;  2  Marsh. 
810. 

A.,  B.  and  C.  carried  on  trade  in  partner- 
ship, and  A.  was  also  partner  with  D.  A., 
being  indebted  to  the  firm  of  A.,  B.  and  0. 
before  the  dissolution  of  that  partnership, 
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unknown  to  D.  indorsed  a  bill  in  discharge 
of  the  private  <lebt  due  from  A.  to  A  ,  B.  and 

C.  and  immediatelv  afterwards  indorsed  the 
same  bill  to  a  creditor  of  the  firm  of  A.,  B« 
and  C.  The  partnership  of  A.,  B.  and  0. 
having  been  ais«»olved: — Held,  that  A.  and 

D.  could  not  maintain  trover  against  B.  and 
C.  for  the  bill;  nor  an  action  for  the  money 
paid  by  A.  out  of  the  funds  of  A.  and  D.  to 
A.,  B.and  C.  in 'discharge  of  his  pnvat«  debt* 
A.  and  D.  afterw)irds  having  become  bank- 
rupt:— Held,  that  their  assignees  could  not 
maintain  such  actirms.  Jones  v.  Tatesy  4  M. 
&R.  618;  OB.  &C.  583. 

It  is  questionable  whether  a  dissolution  of 
partnership  is,  per  se,  a  breach  of  a  contract 
by  the  firm  to  employ  a  person  in  their  service^ 
thoufirh  a  dismissal  by  a  partner  remaining 
Wfiuld  be  so;  but  even  assuming  that  tiie  dis- 
solution would  be  a  breach,  yet  if  the  person 
they  have  retained  accepts  upon  the  dissolu- 
tion an  agreement  with  a  new  firm,  compris- 
ing members  of  the  old  partnership,  and  also 
new  partners,  that  will  be  evidence  to  support 
a  plea  of  exoneration  in  an  action  against  the 
members  of  the  old  firm  on  the  original 
agreement,  even  nptirt  from  any  express 
agreement  to  cancel  it,  because  thero  cannot 
be  two  co-existent  agreements  by  the  same 
person  to  serve  different  firms,  composed  o£ 
different  parties,  ond  the  second  agreement  is 
thus  an  implied  surrender  of  the  first.  Hohson 
V.  Cowley^  27  L.  J..  Exch.  205. 

An  agreement  for  the  dissolution  of  a  part- 
nership of  two  persons  provided  that  the  out- 
going partner  should  assign  his  share  in  the 
partnership  property  to  the  continuing  part- 
ner, and  that  out  of  the  share  a  sum  wiiich 
had  l)een  withdrawn  from  the  capital  by  the 
outgoing  partner  slumld  be  replaced,  and 
that  the  assets  should  be  re^ilized  for  the 
benefit  of  both  the  prirtners  according  to 
their  respective  interests.  An  assignment 
was  afterwards  executed,  whereby  the  out- 
going partner  assigned  his  share  of  all  the 
partnership  property  to  the  ctmtinuing  part- 
ner, and  in  less  than  two  mcmths  afterwards 
both  became  bankrupts: — Held,  that  the 
assignment  was  a  complete  and  effectual  con- 
version of  the  joint  into  separate  assets  as 
against  the  joint  creditors.  Walker^  ExparU^ 
4  Do  G.,  P.  &  J.  500. 

By  a  decree  made  in  a  suit  the  partnership, 
between  the  plaintiff  and  defendant  was  dia- 
srdved,  and  a  sale  of  the  partnership  property 
ordered.  In  1800  an  order  was  mode  for  the 
sale  of  the  partnership  property  to  the  plaint- 
iff for  n  certain  sum,  the  plaintiff  to  be  en- 
titled to  possession,  and  to  pay  interest  on  hi» 
purchaso-mrmcy  from  the  date  of  the  order. 
The  plaintiff  entered  into  possession  under 
this  order,  but  never  paid  the  purchase-money, 
nor  took  any  assignment  of  the  partnership 
property.  The  plaintiff  afterwards  became 
bankrupt,  the  projierty  was  again  sold,  and 
part  of  the  purchase-money  had  been  paid 
into  court  :~Held,  that,  as  under  the  order  of 
1860  tho  plaintiff  wa6  in  possession  as  sole 
owner  at  the  time  of  bis  bankruptcy,  tlie  food 
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Hi  court,  bclon/^ed  to  bis  trustee  in  bfinkmptcy, 
And  did  not  form  |>nrt  of  the  |>artnership  assets. 
Graham  v.  McCuUoeh,  32  L.  T.,  N.  8.  748;  23 
\V.  R  786— V.  0.  M. 

W.  uud  A.  were  appointed  receivers  on  the 
dissolution  of  the  partnership  of  K.  and  L. 
W.  was  a  creditor  of  L.,  and  L.,  in  consider- 
ation of  some  further  advances,  gave  him  a 
charge  on  the  moneys  which  should  come  to 
his  hands  as  receiver.  Subsequently  L.  signed 
au  order  authorizing  W.  to  pay  over  "the 
Imlance  duo  to  him "  to  G.  and  B.  W.  ac- 
cepted notice  of  the  order,  but  did  not  tell  G. 
and  B.  of  his  own  prior  charge.  On  the 
buiikniptcy  of  L.,  G.  and  B.  claimed  priority 
over  VV. : — Held,  that  there  was  no  obligation 
pn  \y.*8  part  to  di9<.'lo!se  his  charge,  and  that 
he  was  entitled  to  priority.  Lewer^  In  re, 
Oarrard,  Ez  parte,  WUkes^  kx  parte,  5  L.  R., 
Ch.  Div.  61 ;  25  W.  R.  64,  364— C.  A. 

Held,  thatW.,  when  he  accepted  the  order, 
only  undertook  to  pay  over  to  G.  and  B.  the 
ultimate  balance  after  he  hod  satisfici|  his  own 
claim.     Ih. 

—  upon  bUls  and  notes.]— A  party  is  liable 
on  a  promissory  note  made  in  the  name  of  the 
firm  in  which  he  had  been  a  partner,  though 
it  was  drawn  after  the  dissolution  of  the 
piirtnership,  he  having  suffered  his  name  to 
continue  in  the  firm,  and  although  the  plaint- 
iff knew  that  fact  at  the  time  he  took  the 
note.     Brown  v.  Leonard^  2  Chit.  120. 

But  a  bill  drawn  and  accepted  after  the 
dissoiutitm  of  a  partnership,  though  dated 
before,  does  not  bind  the  other  partners. 
\y,ifjhty.  Palham,  2  Chit.  121. 

An  indorsee  cannot  recover  against  the 
acceptors  of  a  bill  accepted  by  one  who  was 
formerly  a  partner,  if  such  person  had  ceased 
to  be  a  partner  at  the  time  of  the  accepting 
of  tlic  bill,  even  though  the  bill  was  ac- 
cepted for  a  partnership  debt,  unless  the 
person  still  held  himself  out  to  the  world  as  a 
partner;  as  if  ho  allowed  his  name  to  remain 
on  the  door  of  the  house  of  business,  or  the 
like.  Dolman  v.  Orchard,  2  C.  &  P.  104— 
Abbott. 

Notwithstanding  a  dissolution  of  partner- 
ship, one  partner  has  authority  to  indorse,  in 
the  name  of  the  partnership,  bills  drawn  by 
the  firm  and  accepted  before  the  dissolution, 
and  the  partnership  will  be  liable  to  a  bond 
fide  indorsee  on  such  an  indorsement,  though 
he  h:ul  notice  of  the  dissolution.  LeaU  v. 
ReUly,  4  P.  &  D.  629 ;  1  Q.  B.  849 ;  5  Jur.  98. 

A  retired  partner  may  give  authority  by 
parol  to  a  continuing  partner,  to  indorse  bills 
in  the  partnership  name  after  a  dissolution  of 
partnership.  Smith  v.  Winter,  4  M.  &  "W. 
454. 

In  an  action  against  two,  subsequently  to 
the  dissolution  of  a  partnership  which  had 
existed  between  them,  on  a  bill  of  exchange 
dniwu  by  one  of  them,  in  the  name  of  him- 
self and  his  partner,  and  dated  prior  to  the 
dissolution: — Held,  that,  in  the  absence  of  evi- 
dence to  the  contrary,  the  IJill  must  be  taken 
as  having  been  drawn  on  the  day  it  bore  date, 


and  that  both  were  liable.  Ander^m  v. 
We$ton,  6  "Sing.  N.  C.  ^296;  8  Scott,  SSI;  4 
Jur.  105. 

Necessity  and  efiiect  of  gi^viag  notice  ci  Ab- 
solution; and  what  ia  anfficimt 
proof  of  notice.] — Where  partnei^c 
their  partnership,  it  is  incumbent  on  them  U> 
publish  the  dissolution  in  the  Gazette,  or  tisj 
will  be  liable  to  on  action  at  tbe  suit  of  s 
creditor,  who  did  not  know  of  the  diasi^ 
tion,  and  delivered  goods  to  one,  thinking  fee 
was  dealing  with  all.  Cforhatn  v.  TAom^an, 
Peake,  42— Kenyon. 

Where  partners  dissolve  their  partnezship^ 
they  should  send  notice  to  all  persons  wfai 
have  trusted  them  ns  partners;  a  notice  is 
the  Gazette  is  not  sufficient  to  dischar;ge 
as  against  those  persons  who  have  not 
it.     GraJuim  v.  Ilojte,  Peake,  154 — ^Kenjoe. 

If  partners  dissolve  their  partnership,  pa- 
sons  who  deal  with  either,  without  notice  of 
such  dissolution,  have  aright  of  action  against 
both.     Fox  V.  Hanhury,  Cowp.  449. 

Notice  of  the  dissolution  of  a  partnership 
in  the  Gazette  is  notice  to  all  strangers. 
Wright  V.  Palfiam,  2  Chit.  121. 

A  notice  in  the  G:\zctte  of  the  dissolution  of 
a  partnership,  is  sufficient  notice  to  the  world, 
at  least  as  against  those  who  have  had  no  pre- 
vious dealings  with  tlie  firm,  so  that  they 
cannot  sue  both  parties  on  a  security  given  bf 
one  in  the  name  of  both,  after  notice  in  the 
Gazette,  in  the  partnership  name,  of  the  dis- 
solution. Godfrey  v.  TurnhuU,  I  Esp.  371— 
Kenyon. 

A  dissolulHon  of  a  general  ]>artnersbip  need 
not  be  published  or  communicated,  to  exempt 
a  retiring  dormunt  partner  from  liability  to 
subsequent  engiigenients,  as  the  making  of  a 
promissory  note  in  tiic  name  of  the  ex-firm. 
Heath  V.  Saneom,  1  N.  &  M.  104 ;  4  B.  &  Ad. 
172. 

To  prove  the  dissolution  of  a  partnership, 
the  copy  of  the  advertisement  inserted  in  the 
Gazette,  by  which  the  parties  agreed  to  dis- 
solve the  i>artnership,  is  not  evidence  unle» 
it  is  stamped;  for  it  is  offered  in  evidence 
as  an  agreement,  and  so  should  have  aa 
agreement  stamp.  May  v.  Smith,  1  Esp.  283 
— 'Kenyon. 

Proof  of  the  insertion  of  a  notice  of  disR>- 
lution  of  partnership,  although  but  once,  in 
a  newspaper  taken  in  by  the  party  sought  to 
be  affected  by  the  notice,  and  left  at  his 
house  in  the  usual  course,  is  evidence  to  be 
left  to  a  jury,  without  direct  proof  that  tbe 
paper  ever  reached  the  party;  but  the  usnal 
and  prudent  course  in  such  cases  is  to  give 
such  notice  by  a  circular  letter.  Jenkm  v. 
Bluard,  1  Stark.  418— Ellenborough. 

The  fact  that  the  dissolution  of  a  partner- 
ship was  advertised  in  a  newspaper  may  be 
given  in  evidence,  although  it  cannot  be 
proved  that  the  other  party  saw  tliat  paper. 
So,  evidence  may  be  given  that  it  was  the 
usage  of  a  firm  to  semi  circulars  to  their  cus- 
tomers, on  any  chan^  of  partners;  but  ta 
entry  by  a  deceased  clerk  in  India,  writtea 
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un^eL  a  copy  of  a  circulnr,  **  Capt.  IT.,  orig- 
inal per  Asi:i."  is  no  evidence  that  Captain  H. 
received  the  letter,  or  that  the  original  was 
sent  bv  the  sliip  Asia.  Hart  v.  Alexander^  2 
M.  &  W.  484;  M.  &  H.  63;  7  C.  &  P.  740. 

Where  A.  knows  that  an  intention  between 
H.  and  C.  to  dissolve  ptu^tnership  is  id  the 
coui-se  of  execution;  if  A.  afterwards  insists 
upon  the  continuance  of  the  partnership,  it 
lies  npon  him  to  show  that  the  intention  has 
been  abandoned.  Paterson  v.  2kichariahj  1 
Stark.  71 — Ellenborough. 

Notice  by  a  copartner,  that  the  partnership 
has  been  dissolved,  is  evidence  against  him, 
that  it  has  been  dissolved  by  competent 
means,  and  therefore  is  evidence  of  a  dissolu- 
tion by  deed,  if  a  deed  is  essential  to  such 
dissolution.  Doe  d.  Waithman  v.  MUeSy  1 
Stark.  181;  4  Camp.  878— Ellenborougli. 

Holding  out  or  acting  as    partner,  after 
notice  of  dissolation.] — After  the  dissolution 
of  a  partnership  between  A.  and  B.,  and  the 
advertisement  of  it  in  the  Gazette,  A.  accepted 
a  bill  bearing  date  previously  to  the  dissolu- 
tion, for  the  accommodation  of  a  third  per- 
son, who  indorsed  it  for  value: — Held,  that 
another  partner,  who  permitted  his  name  to 
remain  over  the  place  of  business  as  a  member 
of  the  firm,  after  the  dissolution,  notice  and 
indorsement,  w:i8  liable  as  a  partner  to  a  bon& 
fide  holder.     Williams  v.  ICeats,  2  Stark.  290 
— ^Ellenborough. 

But  if,  after  a  dissolution  of  a  partnership, 
and  notice  of  it  published  in  the  Gazette  and 
sent  round  to  the  customers  of  the  house,  one 
of  the  partners  carries  on  the  business  under 
the  old  firm,  and  draws  and  accepts  bills  in 
that  firm,  the  other  partners  are  not  bound  to 
apply  for  an  injunction  against  his  doing  so, 
and  are  not  liable  upon  such  bills  to  a  person 
ignorant  of  the  dissolution  of  partnership. 
Newwme  v.  Colen^  2  Camp.  017— Ellenborougli. 
See  Booth  v.  Quin^  7  Price,  1 9a,  n. 

As  to  what  c<mstitutes  holding  out  or  act- 
ing ns  partner,  and  the  effect,  in  general, — 
see  thb  title,  U.,  2,  ft. 

Arrangements  as  to  assignment  and  pay- 
ment of  partnership  debts }  when  binding  on 
creditors}  and  when  a  discharge  to  part- 
ner.]— On  the  dissolution  of  a  partnership,  it 
was  a^^reed,  that  the  joint  debts  siiould  be 
received  by  an  agent  appointed  by  both  part- 
ners*  for  the  discharge  of  their  joint  debts. 
A  joint  debtor  acceded  to  this  arratigement, 
but  afterwards  one  of  the  partners  counter- 
manded the  authority  given  to  the  agent,  and 
demanded  the  debt  from  the  dcbtor«  which 
he  paid:— Held,  that  no  action  for  the 
recovery  of  the  debt  was  maintainable  in  the 
name  of  the  partners.  BrUtow  v.  Taylor^  2 
Btflrk.  50 — ^Ellonborough. 

Where,  on  the  dissolution  of  a  partnership, 
it  was  agreed  between  two  partners,  that  one 
should  take  upon  himself  to  discharge  a  debt 
due  to  a  creditor,  who  was  informed  of  it, 
und  expressly  agreed  to  exonerate  the  other 
partner  from  all  responsibility: — Held,  that 
this  arrangement  did  not  constitute  any  de- 


fense to  an  action  brought  b^  the  creditor 
against  both  partners,  the  debt  not  being 
satisfied  by  the  one,  nor  any  new  security 
having  been  given.  Lodge  v.  DicaSy  3  B.  & 
A.  611. 

Where  A.  was  indebted  to  B.  &  Co.  for 
goods  sold,  and,  upon  being  released  from 
his  liability  assigned  to  them  a  debt  which 
was  due  to  him  from  C.  &  Co. ;  and  notice  of 
the  assij^^nment  was  given  to  a  partner  in  the 
house  of  the  latter,  who  verbally  promised,  in 
the  name  of  the  firm,  to  pay  the  debt  to  B.  &  Co. 
out  of  the  partnership  funds: — Held,  in  an 
action  brought  by  B.  &  Co.  against  C.  «&  Co., 
that  the  promise  by  such  partner  wassulfieient 
to  bind  all,  although,  as  to  some  of  the  mem- 
bers, the  partnership  had  been  dissolved  be- 
fore the  promise  was  given.  Lacy  v.  M^JfeaU, 
4  D.  &  U.  7. 

A.,  B.  and  C.  ordered  goods  from  abroad, 
and  then  dissolved  partnership,  and  made 
over  their  property  to  trustees  for  their 
creditors,  leaving  A.  and  B.  as  agents,  to 
settle  the  affiiirs  of  the  firm.  The  goods  ar- 
rived, and  were  delivered  to  A.  and  B.  In  an 
action  against  A.,  B.  and  C,  for  the  freight: 
— Held,  that  C.  was  not  liable.  Pindtr  v. 
WiUa,  1  Marsh.  248;  5  Taunt.  012. 

Qoods  were  consigned  to  two  for  sale  by 
commission ;  upon  a  dissolution  of  partner- 
ship, the  commission  to  sell  was  assumed 
by  one: — Held,  that  he,  having  sold,  wi\s 
rightly  sued  for  money  hail  and  received, 
which  action  could  not  have  been  maintained 
against  both,  although  an  action  for  not  ac- 
counting would  have  lain  against  both.  WelU 
V.  Boss,  7  Taunt.  403. 

On  the  dissolution  of  a  partnership  be- 
tween A.,  B.  and  C,  a  power  given  to  A.  to 
receive  all  debts  owing  to,  and  pay  those 
owing  from,  the  late  partnership,  does  not 
authorize  him  to  indorse  a  bill  of  exchange 
in  the  name  of  the  partnership,  though 
drawn  by  him  in  that  name,  and  accepted  by 
a  debtor  of  the  partnership  after  the  dissolu- 
tion, so  that  the  indorsee  cannot  maintain  an 
action  on  the  bill  against  A.,  B.  and  C,  as 
partners.  KUgour  v.  Finlysoii,  1  H.  Bl.  155. 
a  P.,  Ahely,  Sutton,  3  Esp.  108. 

A.  and  B.,  on  the  26th  of  August,  1809, 
agreed  to  dissolve  partnership,  as  from  the 
1st  of  January,  ISIO,  and  that  neither  of  them 
should,  after  signing  the  deed  of  dissolution, 
make  any  purchase  to  bind  the  other;  but 
that  every  such  purchase  sltould  be  on  his 
private  account.  On  the  27th  of  October, 
1810,  A.  assigned  his  pro|>crty  to  his  cred- 
itors, who  covenanted  not  to  sue  him;  and 
that  if  th(>y  did,  the  deed  of  assignment 
should  be  a  release  to  him ;  which  deed  was 
signed  by  B.  A.,  after  signing  the  deed  of 
dissolution,  having  contracted  debts  in  the 
name  of  the  firm.  B.  paid  them: — Held,  1st, 
that  B.  was  liable  for  those  debts,  the  cov- 
enant not  to  sue  A.  not  operating  as  a  release 
to  B. ;  2dly,  that  supposing  it  had,  the  cred- 
itors would  have  had  an  equitable  claim  on 
B.,  which  would  have  justified  his  paying 
the  money;   and,  therefore,  that  B.  was  en- 
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titird  to  rfc»>vi  r  it  from  A.  m  moni*y  paid  to 
his  use.  llttitun  V.  Eyre,  1  Miu'sli  00^;  G 
Taunt.  2S0. 

One  of  two  pnrtuci'S  applied  trust  innnoy  in 
the  !i::dc  with  th«  privity  <>f  iIk*  other  part 
ner;  after *vaids  ilicy  stparateil,  niul  the  pari- 
n«  rsliip  cll('cr>  were  assigned  over  to  the  lirst. 
\%  lio  look  on  him  the  dehts;  this  \v;is  hcM  to 
be  no  payment  in  disciiargc  nf  tliu  other 
partner,  bnt  both  were  lial>lc  to  make  pxxl 
the  trust  money.  6mith  v.  Jameaon^  o  T.  K. 
60 i;  Peakc,  2i3. 

Where  one  of  three  partners,  after  a  dissolu- 
tion of  partnersliip,  undertook  i)y  deed  lo  pay 
a  p:irtieular  |xirtner$iiip  debt  on  two  bi.Ms  of 
exchange,  and  th.st  was  communicated  to  the 
bolder,  wiio  consented  to  take  tlie  separate 
ntUes  of  tlic  one  p.irtner  for  the  r.niount. 
strictly  reserving  bis  right  against  all  three, 
and  retained  possession  of  the  original  bills  : — 
Held,  that  the  s.parate  notes  baving  proved 
unproductive,  be  miglit  still  resort  to  his 
remedy  ag:unst  the  other  partners,  and  tl»at 
the  taking,  imder  these  circumsances,  the 
separate  note-s,  and  even  afterwards  renewing 
thera  several  limes  successively,  did  not 
amount  to  satisfaetion  of  the  j'dnt  debt. 
Bedford  v.  Deakin,  2  B.  &  A.  210;  2  Stark 
178. 

F.  sold  goods  to  II.,  S.  and  P.,  who  were 
partner?  in  trade,  and  received  a  bill  of  ex- 
change for  the  amount,  payable  to  his  own 
order,  drawn  by  S.  and  P.  upon  II.,  whicb  was 
not  accepted.  H.,  S.  and  P.  dissolved  partner- 
ship before  the  bill  became  due,  and  at  the 
time  of  thedissolutitni  had  sufficient  assets  to 
|)ay  all  partnership  debts;  8.  and  P.  then  en- 
tered into  a  fresh  partnership  with  two  other 
persons,  and  carried  on  trade  at  Newfound- 
land, where  the  old  firm  liad  an  establish- 
ment, and  were  there  possessed  of  considera- 
ble property,  which  was  sold  to  the  new  firm. 
F.,  the  holder  of  the  bill,  delivered  it  to  P., 
to  procure  panncnt  «»f  it  out  of  the  assets  of 
the  old  firm  at  Newfoundland;  and  P.,  in  the 
adjustment  of  partnership  accounts,  with  il., 
exprcs.<(ly  debited  the  latter  with  the  amount 
of  the  bill,  as  baving  been  paid  oat  of  the 
funds  of  the  old  firm;  but  the  bill,  widch  was 
never  Cimceled,  was  returned  again  to  F., 
who  sued  IL,  S.  and  P.  upon  it.  S.  and  P., 
who  had  in  the  meantime  become  bankrupts, 
fuffercd  judgment  by  default: — Held,  that  F. 
had  not  so  dealt  witli  his  debt  as  to  discharge 
the  liability  of  U.  Featheratone  v.  Hunt^  2 
D.  &  R.  233;  1  B.  &  C.  113. 

Where,  on  dissolution  of  a  partnership,  two 
of  tiie  partners  agree,  in  consideration  of  a 
sum  of  money  secured  by  the  bond  of  a  third 
partner,  to  p.iy  all  the  debts,  and  to  release 
him  from  all  liability  as  to  the  joiut  concern, 
the  third  partner  becomes,  as  between  the 
other  two  partners  and  himself,  a  surety  only 
in  respect  of  those  debts,  llodgers  v.  Maw^  4 
D.  &  L.  6G;  lo  M.  &  W.  444;  IG  L.  J.,  Exch. 
187. 

A  count  stated  that  the  defendant  and  L., 
copartners,  by  deed  jointly  and  severally 
granted,  sold,  assigned  and  transferred  to  the 


plaintiff  all  ihc  ro|wirtnrrship  st«K-k.  dr-bts 
hunis  of  m'Hiey,  an  I  ;ill  other  the  |ier.««wT^l  cs 
tale  and  edects  «»f  he  dcfiodaM  a:id  i^  at 
sucli  co|i.:rt:K'rs.  That  :ii  th  •  tims*  uf  luscot- 
ini:  the  deed,  the  di  fendmt  wrs  i:i  ivikTed 
to  the  C{»;tariiier-hii»  in  210/.  Ure^iu  Bi«- 
payment  to  (he  p!ai;t  iJ  of  ibnt  sui;i:  — lliLi, 
that  there  wa-  no  inip'ietl  covm^tnt  «»-i  ibe 
part  of  the  ilefin.lant  or  L.  to  piy  to  the 
phiin.ill  a  debt  due  from  cither  ii>  tli^*  co- 
parlner.diip.  Ah  tone.  AtlUus,  IS  C.  B.  ^4Bi 
2  Jur.,  N.  S.  812;  25  L   J.,  C.  P.  22^ 

A  second  count  sta!e<l  that,  at  tU<  time  cf 
executing  the  deed,  tlie  defeml.-tnt  hid  in  bs 
possession  a  bill  of  exchangi*  for  120'.,  iiajaliie 
to  his  onier,  the  property  of  the  dtfciidant 
and  L.  as  such  copartners.  Brca<;li.  th^it  he 
made  dt- fault  in  transferring  the  bill  to  ibe 
plaintiff,  and  afier  executing  the  deed,  im-a- 
IKicitated  himself  from  so  doing: — Held,  that 
there  woh  an  implied  covenant  cm  tlie  fttn  of 
the  defendant  not  to  do  anything  in  clerosa- 
tion  of  hisdc<'d,  and  that  he  had  Dcrt^l  in  der- 
ogation of  his  i\fX{\  by  inc:i|mcitating  hira- 
sidf  from  tmnsfcrring  the  bill  to  the  pladotiE 
10, 

In  the  course  of  trade,  hWU  drawn  by  a  firs 
agidnst  consignments  and  duly  aco'ptt'd,  were 
renewed  from  time  to  time  to  prevent  tlie  ac- 
ceptors from  being  under  cash  mlvanceiL 
The  firm  being  dissolved,  and  one  of  tbe 
partners,  to  the  knowledge  of  the  acoeptn>n» 
coniinuinsr  the  business  and  tiiking  over  the 
stock  and  liabilities,  bills  running  at  the  dare 
of  the  dissolution  were  renewed  by  mrans  of 
bills  drawn  in  the  side  name  of  tite  |i;irtiier 
continuing  the  business,  and  were  duly  ae- 
ccptcd : — Held,  that  the  other  |)artner  w.ts  not 
thereby  discharged  from  Ins  original  liability 
to  the  acrepiors  for  any  deficiency  in  the  prod- 
uee  of  the  consignments  to  meet  the  bills, 
joint  debtors  not  being  able,  without  tbe  ex- 
press concurrence  of  the  creditor,  to  assame 
the  character  of  principal  and  surety  asagaiast 
him,  and  the  doctrine  of  giving  time  n^t  be- 
ing applicable  to  the  case  of  two  prtncipil 
del)t(»rs.  Stoire  v.  liedman,  24  VV.  k  1069; 
1  L.  R.,  Q.  B,  Div.  536;  35  L.  T.,  N.  S.  470. 

As  t-o  rights  and  remedies  of  creditors  apon 
withdrawal,  bankruptcy  or  death  of  pext- 
ner, — see  this  title,  VL,  3. 


Part|i  toalb. 

What  is  a  party  wall;  right  of  mntoal  sap* 
port  by  ac^oining  buildings,  generally.]— The 
external  parts  of  premises  demised  are  thoae 
whicli  form  the  inclosure  of  them,  and  bejoad 
which  no  part  of  them  extends.  Oreca  r. 
Galea,  2  Q.  B.  225;  1  G.  &  D.  4G8;  6  Jur.  436. 

Where  several  houses  belonging  to  the  smoe 
owner  are  built  together,  so  that  each  requires 
the  mutual  support  of  the  neighboring  bouse, 
and  the  owner  ]>arts  with  one  of  the  imiuei^ 
the  right  to  such  mutual  support  is  not  tbeie* 
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lost,  tlia  legal  presumption  being  that  t!ie 
iicr  reserves  to  lniU:>clt'  sucii  right,  and  at 
'tlio  same  time  graats  to  t!iu  new  owner  an 
e<^  m\  riglit,  and  consequently,  if  tlie  ownur 
psirts  with  several  of  ilie  houses  at  diilerent 
^Imes,  the  possess- »r3  still  enjoy  tlie  ri^rht  to 
xutiruul  support,  the  right  being  wlioUy  inUe- 
poudcnt  of  the  question  of  the  priority  of 
^iKrir  titles.     liicJuirds  v.  liose^  0  Exch.  210. 

A  declaration  siated  that  a  messuage  w:is 
\rk  the  occupation  of  one  as  tenant  to  the 
j>laintiff,  the  reversion  belonging  to  the 
j>laintiff;  that  the  defendant  was  the  owner 
id  proprietor  of  anoLher  messuage  adjoin- 
ig,  and  by  rettson  thereof,  as  such  owner 
id  proprietor,  <iught  to  have  repuiix'd,  and 
kept  repaired  in  a  substantial  manner,  the 
mt*ssuag'3  secondly  mentioned.  Breach,  non- 
rt?|)air.  Plea,  that  the  messuages  wure  contig- 
uous to  and  abutting  on  caeh  other,  and  were 
divided  by  a  party  wall,  whereof  the  plaint- 
iff was  seized  of  an  undivided  moiety;  that 
the  party  wall  was  in  a  ruinous  state,  and  be- 
ing parcel  of  the  nicssnai^e  in  the  decl.-iration 
SfHX^ndly  mentioned,  had  fallen  on  the  first- 
mentioned  messuage.  U  plication,  that  the 
T%'all  was  not  a  party  wall,  nor  was  it  a  wall 
"whereof  and  wherein  the  plaintiff  was  seized: 
— Held,  first,  that  the  replication  was  good. 
CfunitUr  V.  Jiubitisan,  4  Exch.  163;  19  L.  J., 
Ssch.  170. 

Held,  secondly,  that  the  declaration  was 
bad,  inasmuch  as  there  is  no  obligation 
towards  a  neighbor  cast  by  law  on  the  owner 
of  a  house,  merely  as  such,  to  Iceep  it  repaired 
in  a  substantial  manner,  his  only  duty  being 
to  prevent  it  from  being  a  nuisance.     Jh, 

A  wall  may  be  a  party  wall  to  such  height 
as  it  belongs  in  eoiumon  to  two  buildings, 
and  cease  to  be  a  party  wall  for  the  rest  of  is 
heiirht.  Wenton  v.  Arnold^  8  L.  U.,  Ch.  1084; 
43  L.  J.,  Chanc.  123;  2'Z  W.  R.  284. 

Brection.] — The  builder  of  a  house  on  a  new 
foundation  may  not  erect  half  his  flank  or  side 
wall  on  his  nei^hbor^s  vacant  ground.  Bar- 
low V.  Norman,  "3  W.  Bl.  950. 

If  a  i)erson,  bonii  fide  intending  to  pursue 
the  authority  given  by  14  Geo.  3,  c.  78, 
erected  a  party  wall,  without,  in  fact,  pur- 
suing the  directions  of  the  statute,  and  there- 
by injured  his  neighbor,  he  wtis  liable  to  an 
action;  but  the  action  must  have  been  brought 
after  twenty-one  days^  notice,  and  within 
three  months  after  the  injury  done.  PraU  v. 
HUlman,  0  D.  «&  R.  SGO ;  4  B.  &  0.  209. 

A  stitement  of  claim  in  substance  alleged 
that  the  plaintiff  purchased  a  building  site  of 
J.,  and  covenanted  to  erect  thereon  houses  }ic- 
cording  to  a  specification.  The  specification, 
in  providing  for  the  erection  of  a  party  wall, 
declared  that  the  purchtiser  first  building  the 
party  wall  was  to  be  repaid  by  the  purchaser 
of  the  adjoining  site  one-half  of  the  cost  of 
such  party  wall,  the  value  of  the  same  to  be 
determined  by  the  vendor's  architect.  The 
statement  further  alleged  that  the  plainiitf 
erected  a  party  wall,  and  that  the  defendant 
afterwards  became  possessed  of  an  adjoining 
site  on  the  terms  that  he  should  build  in  ac- 


cordance with  a  similar  specification,  and 
should  observe,  perform,  and  abide  by  all  the 
terms  of  the  specilicai ion  relating  to  the  party 
wall;  that  the  defendant  built  a  houire  on  the 
adjoining  site,  and  made  use  of  a  moiety  of  the 
party  wall  ereoled  by  the  plnintiOf,  and  prom- 
ised to  pay  the  plaintilf  one-half  of  the  value  nt 
the  san)e  (which  had  been  ascertained  by 
the  vciidor's  architect),  and  onehnlf  of  the 
architect's  fee;  but  had  not  paid  the  same: — 
Held,  that  the  statement  of  claim  was  gocid, 
the  defendant  having  made  use  of  the  ]mrty 
wall,  knowing  that  money  was  to  be  paid  to 
some  one  for  its  use,  and  having  afterwards 
promised  to  p.iy  the  plaintilf.  Christie  v. 
Mitchiaon,  30  L.  T.,  N.  S.  021— Pollock,  B. 

Raising,  figuring,  pulling  down,  and  re- 
building.]— Where  a  party  had  pulled  down 
a  party  wall,  thereby  destroying  the  internal 
decorations  of  his  next  neighbor's  house,  and 
rebuilt  the  wall  without  replacing  the  decora- 
tions:—Held,  that  it  was  not  competent  for 
the  perstm  so  injured  to  compel  by  mandamus 
the  reinstatement  of  his  apartments  under  14 
Geo.  3,  c.  78,  s.  41,  but  his  remedy  was  by 
action.  lieff.  v.  Ponsford,  1  D.  &  L.  116;  7 
Jur.  707;  12  L.  J.,  Q.  B.  313— Wightman. 

A  plaintilf,  in  his  declaration,  complained 
that  ln',  being  possessed  of  a  dwelling  house, 
and  the  defendant  being  possessed  of  a  dwell- 
ing-house next  adjoining  that  of  the  plaintiff, 
tiie  defendant  pro -eedcil  to  pull  down  his 
house  for  the  purpose  of  rebuilding  another 
house  on  the  site;  and  that  the  defendant,  by 
his  workmen,  conducted  himself  so  carelessly, 
negligently  ami  improperly,  in  and  about 
dit^o'"^  *^"''  clearing  the  ground  for  tho 
foundaiion  of  the  house,  on  the  site  of  his 
first -mentioned  house,  and  in  and  about 
under-pinning  the  pai1;y  wall  between  ihi'it 
h(»usc  and  the  house  of  the  plaintiff,  and  l)y 
and  thri>ugh  the  carelessness  of  the  defendant 
and  his  agents,  the  party  wall,  and  all  the 
walls,  floors,  beams.  &c.,  of  the  h(mse  of  the 
plaintiff  were  greatly  sunk,  cracked,  weak- 
ened and  injured: — Held,  tluit  thetleclaration 
ilisdosed  a  good  cause  of  action,  for  that  the 
defendant  had  no  ri^ht  to  under-pin  the 
party  wall,  either  partially  or  wholly,  unless 
that  could  be  done  without  injury  to  the 
plaintiff's  house,  even  though  it  might  b^ 
daiblful  whether  the  interests  of  the  parties 
were  several,  or  whether  they  stood  in  the 
relation  of  tenants  in  common.  BradJtM  v. 
Christ's  Floitjntfd  {Governors),  2  D.,  N.  S.  104; 
5  Scott,  N.  U.  791;  4  M.  &  G.  714. 

The  14  G<*o.  3.  c.  78,  s.  43,  which  author- 
ized the  building  or  raising  of  a  party  wall, 
did  not  pn»tcct  a  party  from  liability  for  nny 
collatend  damage  i*esulting  from  tl^e  building 
so  erected ;  and  an  action  was  maintainable  by 
theoccupierof  an  adjoining  house,  for  height- 
ening anil  building  on  a  |mi'ty  fence  wall, 
whc^Xiby  his  windows  were  darkened.  Wells 
V.  Oly,  1  .M.  &  \V.  432;  7  C.  &  P.  410;  5  D. 
P.  C.  05;  2  Gale,  12. 

In  an  action  for  such  an  injury,  no  notice 
of  action  was  necessary,  nor  was  it  necessarj 
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to  bring  it  within  three  montlis  f rom  the  time 
of  the  building  of  tiie  wall.     lb. 

The  18  &  lU  Vict  c.  122,  does  not  enable 
the  owner  to  rebuild  a  party  structure  so  ns  to 
obstruct  the  ancient  lights  of  the  adjoining 
owner.  Cro/U  v.  Haldnne,  80  L,  J.,  Q.  B. 
85;  16  L.  T.,  N.  S.  110;  2  L.  R.,  Q.  B.  194; 
8  B.  &  S.  104. 

A  landlord  is  justified  under  18  &  19  Vict, 
c.  12*2,  8.  83,  in  entering  premises  in  the  oc- 
cupation of  his  tenant  from  year  to  year, 
and      pulling     down    nnd     rebuilding'  the 

Carry  wall  lx*tween  it  and  other  premises 
elonging  to  him,  without  giving  the  notice 
re«}uired  by  s.  85;  such  tenant  not  being  ».n 
owner  within  the  interpretation  clause,  s.  3; 
and  it  is  no  objection  that  he  has  neglected 
to  give  the  notice  to  the  district  surveyor  re- 
quired by  8.  38.  WfiteUr  v.  Gray,  4  C,  B.,  N. 
8.  584;  27  L.  J.,  C.  P.  207;  affirmed  on 
appeal,  6  Jur.,  N.  S.  UIO;  OC.  B.,  N.  S.  000; 
28  L.  J.,  C.  P.  200;  7  W.  R.  325— Exch. 
Chiun. 

The  defendants  gave  notice,  under  18  &  19 
Vict.  c.  122,  8.  85,  to  the  plaintiffs,  that  they 
intended  to  pull  down  and  rebuild  a  wuU  of 
the  plaintiffs,  which  they  described  in  the 
notice  ns  a  party  wall.  The  wall  was  not  a 
pnrty  walL  but  tin  external  wall,  nnd  the 
notice  was  therefore  invalid.  The  defendants 
were  frequently  applied  to  by  the  plaintiffs  to 
withdniw  the  nr»tice,  but  they  refused  to  do 
so,  though  they  said  they  did  not  intend  to 
act  upon  it: — Held,  that  the  plaintiffs  were 
justified  in  filing  a  bill  in  equity  to  restrain 
the  defendants  from  proceeding  on  the  notice. 
Sims  V.  EstaU  Company,  14  W.  R.  419;  14  L. 
T.,  N.  8.  55 -V.  C.  W. 

A  wall  may  be  a  party  wall,  within  the 
meaning  of  the  Bristol  Improvement  Acts, 
1840  and  1847,  for  part  of  its  length  or  height, 
and  an  external  wall  for  the  remainder  of  its 
length  or  height.  Weston  v.  Arnold^  22  W. 
U.  284;  43  L.  J.,  Chanc.  123;  8  L.  R.,  Ch. 
1084. 

A  wall  in  Bristol  separating  buildings,  but 
having  in  it,  above  the  buildings,  windows 
enjoying  rights  of  light,  was  condemned  as  a 
party  wall  under  the  local  acts,  on  proceedings 
taken  by  the  owner  of  the  lights,  and  ordered 
to  be  rebuilt.  The  acts  contain  provisions 
that  there  shall  bo  no  openings  iu  party  walls 
of  new  or  re-erected  buildings,  except  iron 
doors  for  communication  between  the  separate 
buildings: — Held,  that  the  acts  did  not  apply 
to  these  windows,  and  that  the  owner  of  the 
lights  could  maintain  a  suit  to  restrain  the 
erection  of  a  building  that  would  interfere 
with  them.     lb, 

A  building  owner  who  pulls  down  a  party 
wall  under  the  authority  of  the  Metropolitan 
Building  Act,  1855,  18  &  19  Vict.  c.  122,  is 
not  bound  to  protect  by  a  hoarding  or  other- 
wise the  rooms  of  the  adjoining  owner  which 
are  left  exposed  to  the  weather  during  tlie 
time  that  the  wall  is  being  pulled  down  and 
rebuilt.  Thompson  v.  nuL,  5  L.  R.,  C.  P, 
504;  30  L.  J.,  C.  P.  204;  18  W.  R.  1070;  22 
L.  T.,  U.  8.  820. 


Where  surveyors  had  been  nomioated  node; 
the  Metropolitan  Building  Act,  1855,  s.  81,  tx^ 
settle  differences  in  dispute  between  a  btt^- 
ing  owner  and  an  adjoining  owner  as  to  tbt 
erection  of  a  party  waiL  and  such  sarrejcss 
lia<l  refused  to  appoint  an  umpire,  the  oooit 
appointed  an  umpire,  under  tbeCommoa  Law 
Procedure  Act,  1854,  notwithstanding^  that  aa 
action  wtis  pending  to  settle  the  right  of  oae 
of  the  parties  to  an  ancient  light  in  the  party 
wall.     M'Bnjde,  Ex  parte,  4  L.  R.,  CJi.  DiT. 
200;  40  L.  J.,  Chanc.  Div.  153;  35  Lu  T.,  N. 
8.  543— V.  C.  M, 


Recovery  of  expenses  of  rebcdldlB^ 
Metropolitan  Boilding  AcL] — A  tenant  who 
lias  been  compelled  by  the  building  owner  to 
pny  the  proportion  of  the  expenses  nf  a  party 
wall  or  structure  which  was  |>ayablc,  under  IS 
&  19  Vict.  c.  122,  by  his  land  lord,  theadjoioia* 
owner,  may  maintiiin  an  action  against  the  latrer 
to  recover  the  sum  so  paid,  and  is  not  boond 
(though  entitled)  to  deduct  it  from  rent  doe 
or  accruing  due.  Karle  v.  Mattghan^  14 C.  R, 
N.  8.  020;  11  W.  R.  911;  8  L.  T.,  N.  %.  637; 
10  Jur.,  N.  8.  208. 

Where  expenses  had  Ixjen  incurred  by  s 
tenant  for  life,  under  a  will,  in  reinstaiiD«: 
structures  on  a  portion  of  the  demised  prop- 
erty, in  conformity  with  the  requirements  of 
the  18  &  19  Vict.  c.  122,  which  authorixes  tte 
commissioners  to  sell  the  structures  if  an  owner 
ref  nsi;s  or  neglects  to  pay  the  ex{)enscs  of  re- 
instatement:— Held,  that  these  expenses  coo- 
stituted  a  charge  on  the  property,  and  tbit 
their  repayment  was  a  proper  application  of 
the  proceeds  of  other  lands  devised  to  the 
same  uses,  and  taken  under  the  loinds  Clauses 
Act.  Davis.  Ez  parte,  3  De  G.  &  J.  144;  4 
Jur.,  N.  8.  1029. 

By  18  &  19  Vict.  c.  122,  s.  88,  sub-sectw  2. 
if  a  party  structure  is  pulled  down  and  re- 
built by  reason  of  its  being  so  defective  as  to 
make  it  necessary  to  pull  down  the  same,  the 
expenses  of  pulling  down  and  rebuilding  shall 
be  borne  by  the  building  and  adjoining 
owners  in  due  proportion: — Held,  that  the 
building  owner  was  not  liable  to  make  gooti 
damage  caused  to  the  adjoining  owner's 
premises  by  such  pulling  down  and  rcbulM- 
ing.  Bnjer  v.  Willis,  19  W.  R.  102;  23  L 
T.,  N.  8.  403- C.  P. 

A  building  owner,  in  pulling  down  ami  re- 
building a  defective  jwirty  wall,  caused  con- 
siderable damage  to  the  adjoining  owncr^ 
house: — Held,  that,  as  the  damage  was  doc 
caused  in  executing  works  for  the  sole  bene- 
fit of  the  building  owner,  there  was  no 
statutory  liability  imposed  on  liim  to  repair. 
lb, 

—  before  that  statute.] — The  owner  of  the 
improved  rent,  not  of  the  ground  rent,  was 
liable  to  pay  the  exi>cuscs  of  a  parlv  wall, 
under  14  Geo.  3,  c.  78.  Peck  v.  Wood,  5  T. 
R.  130. 

An  executor    or  an   administrator   mi<;ht 

be  liable  as  the  owner  of  the  improve<l  rent, 

I  for  the  expenses   of  pulling  down,  and  le- 
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bounding  a  party  wall  under  14  Geo.  3,  c.  78, 
s«  41 ,  even  though  ho  had  no  other  assets  than 
tlie  improved  rent.  Thackar  v.  WU$on^  4 
3?^.  &    M.  859;  8  A.  &  E.   142;  1  H.  «&  W. 

A  lessee  for  twenty-one  years,  at  a  pepper- 
<K>rn  rent  for  the  first  half-year,  and  a  rack- 
Yen  t  for  the  rest  of  the  term,  who  by  agree- 
Txient  was  to  put  the  premises  in   repair,  and 
oovenanted  to  pay  the  land-tax,  and  all  other 
'taxes,    rates,    assessments,   and    impositions. 
liaving  assigned  his  term  for  a  smtill  sum  in 
gross,  was  not  liable  to  pay  the  expense  of  a 
party- wall,  either  by  the  14  Geo.  8,  c.  78,  or 
Dy    the  covenant;  but  that  charge  must  in 
such  case  be  borne  by  the  original  landlord. 
JSouthall  V.  Zedbetter,  3  T.  R.  458. 

Tlie  lessor  of  a  house  at  rack-rent  (there 
l>eiog  no  other  person  entitled  to  any  kind  of 
rent)  was  liable  to  contribute  to  the  expenses 
of  a  party. wall,  under  14  Qeo.  8,  c,  78,  though 
the  lessee  had  improved  the  house  demised. 
Beardmore  v.  Fox,  8  T.  R.  214. 

The  assignee  of  the  lessee  of  premises,  at  a 
fixed  rent,  which  he  considerably  improved, 
and  thereby  rendered  of  greater  annual  value, 
was  not  the  owner  of  the  improved  rent  with- 
in that  statute.  Lartib  v.  Remans^  2  B.  «&  A. 
467. 

If  the  lessee  of  a  house  at  a  rack-rent  under- 
let it  at  an  advanced  rent,  he  was  liai)Ie  to 
contribute  to  the  expenses  of  a  party  wall 
built  under  the  statute;  nor  was  the  operation 
of  the  statute  at  all  varied  by  any  covenants 
to  repair,  entered  into  between  the  landlord 
and  his  tenant.  Sangater  v.  Birkheculy  1  B.  & 
P.  803. 

A  tenant  who  rebuilt  a  house  in  London, 
without  a  lease  or  an  ngreement  for  a  lease, 
and  therein  made  use  of  the  party  wall  of  the 
adjoining  house,  could  not  be  sued  for  half 
the  cost  as  owner  of  the  improved  rent,  though 
he  afterwards  obtained*  in  consideration  of 
the  rebuilding,  a  beneficial  lease  at  a  low 
ground  rent,  iiabendum  from  a  day  before  the 
rebuilding.     Taylor  v.  Reed,  6  Taunt.  249. 

A  lessee  of  land  from  N.  entered  into  an 
agreement  with  G.,  who  was  to  build  houses 
and  pay  him  202.  a  year,  and  G.  then  em- 
ployed the  lessee  to  build  the  houses: — Held, 
that  he  was  liable  to  contribute  to  a  party 
wall  to  which  the  houses  were  attached.  Col- 
lins  V.  Wilson,  4  Bing.  551 ;  1  M.  «&  P.  454. 

The  tenant  of  a  house  covenanted  in  his  lease 
to  pay  a  reasonable  share  and  proportion  of 
supporting,  repairmg,  and  amending  all  party 
walls,  and  to  pay  nil  taxes,  duties,  assess- 
ments, and  impositions,  parliamentary  and 
imrochial,  **  it  being  the  intention  of  the  par- 
ties that  the  landlord  should  receive  the  clear 
yearly  rent  of  CO/,  in  net  money  without  any 
deduction  whatever."  During  the  lease,  the 
proprietor  of  the  adjoining  house  built  a 
party  wall  between  that  house  and  the  house 
demised,  under  the  statute: —Held,  that  the 
tenant  (not  the  landlord)  was  bound  to  pay 
the  moiety  of  the  expense  of  the  party  wall. 
Barrett  v.  Bedford,  8  T.  R.  602. 
A.,  a  builder,  proposed  to  B.,  the  occupier 


of  the  adjoining  house,  to  build  a  party  wall, 
and  stated  the  expense;  B.  answered,  **  Very 
well,  I  expect  to  pay  what  is  right  and  fair," 
and  the  wall  was  built:— Held,  that  A.  was 
entitled  to  recover  from  B.  his  share  of  the 
expense,  without  reference  to  the  statute. 
Stuart  V.  Smith,  2  Mai-sh.  435;  7  Taunt.  158; 
Holt,  821.  , 

A  tenant  under  covenant  to  repair  could 
not  maintain  an  action  under  the  statute, 
against  his  l:indh)rd,  for  a  moiety  of  the  ex- 
pense of  rebuilding  a  party  wall,  which, 
being  out  of  repair,  the  tenant  pulled  down 
and  rebuilt  at  the  joint  expense  of  himself 
and  the  occupier  of  the  adjoining  house,  to 
whom  he  had  given  the  notice  required  by  the 
statute,  in  his  landlord's  name,  but  without 
his  authority.  Pizei/  v.  Sogers,  R.  &  M.  857 
— Abbott. 

A  tenant  of  premises  having  built  a  party 
wall  thereon,  let  a  portion  of  them  upon  a 
building  agreement  for  501,  a  year.  The  sub- 
tenant built  a  house  on  his  part  of  the  ground, 
find  in  so  doing  made  use  of  thiB  party  wall; 
the  agreement  contained  no  stipulation  in 
case  of  this  being  done.  The  sub-tenant  un- 
derlet the  house,  when  finished,  at  a  rent 
exceeding  502. : — Held,  that  the  original 
tenant  was  not  entitled  to  compensation  from 
his  lessee,  under  the  stiitute,  for  the  use  of 
the  party  wall,  since  he  himself,  and  not  tho 
tiub-tenant,  was  the  owner  of  the  improve^ 
rent  within  that  clause.  Williams  v.  Pock- 
llngioiu  2  B.  &  Ad.  886. 

Where  notice  of  pulling  down  and  re- 
building a  party  wall  was  given  under  14 
Geo.  3,  c.  78,  and  the  tenant  of  the  adjoining 
house,  who  was  under  covenant  to  repair, 
finding  it  necessary,  in  consequence,  to  shore 
up  his  house,  and  to  pull  down  and  replace 
the  wainscot  and  partitions  of  it,  instead  oT 
leaving  such  expenses  to  be  incurred  and 
paid  by  the  owner  of  the  house,  giving  notice- 
in  the  manner  prescribed  by  the  act,  and 
afterwards  paying  the  same  to  him  upon  de- 
mand, employed  workmen  of  his  own  to  do- 
those  necessary  works,  and  paid  them  for  the 
same: — Held,  that  he  could  not  recover  over 
against  his  landlord  such  expenses  incurred 
by  his  own  oi-dcrs,  and  paid  for  by  hini  in  th& 
first  instance;  all  the  powers  and  authorities 
given  by  the  act  in  respect  to  any  works  to 
be  done,  being  given  to  the  owner  of  the 
house  intended  to  be  pulled  down  and  re- 
built, and  the  landlord  of  the  adjoining 
house  being  only  liable  by  the  act  to  reim- 
burse his  tenant  money  paid  by  him  to  the 
other  owner,  for  such  works  as  were  ■  au- 
thorized to  be  done  by  sncli  other  owner  in 
respect  of  such  adjoining  house.  Jiobinson  v. 
Lewis,  10  East,  227. 

If  a  landlord  declared  on  a  general  cov- 
enant to  repair  a  messuage,  and  assigned  » 
breach,  per  quod  lie  was  put  to  expense,  it 
was  suflicient  for  tho  tenant  to  plead  per- 
formance of  all,  except  ns  to  the  repairs  of  a 
pturty  wall,  and  that  those  repairs  were 
rendered  necessary  and  were  done  uuder  14 
Geo.  8,  c.  78.     Moore  v.  Clark, ,5  Taunt.   00- 
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Where  a  statate  nuthorized  a  orapnny  to 
remove  and  erect  buiM trigs,  and  provided  n 
•pc'cific  remedy  for  p:irtieH  iiijurc<]  hy  such 
rrmova!  and  erect  If  >m,  the  orciipier  of  a 
hoii?*e  adjoinintr  one  which  had  iKcri  pulhnl 
dovyn  nnd  rel)uilt  by  the  corapnrjy  was  not 
eiitiilcd  to  Fiich  HMiicdy  in  iesj)eft  of  «n  in- 
jury su8t;iinid  by  reason^of  the  removal  of  a 
party  wall  between  the  two  houses,  after  a 
notico  privt-n  under  the  14  Gio.  3,  c.  78, 
althouifh  the  compnny  might  not  have  strictly 
complied  with  the  recpiisjiionf*  of  the  jitt  in 
re«|H?er.  of  aueh  party  wall.  liex  v.  Uuiiger' 
ford  Market  Comjiany,  2  N.  &  ^I.  340. 

Ownership  of  party  walls  j  righU  of  ac- 
tioa  for  trwipaM  or  other  Injury.]— If  two 
persons  have  a  party  wall,  one-half  of  the 
thickness  of  which  stands  on  tin*  land  of  each, 
thi'y  are  not  therefore  tenants  in  ctmimon  of 
the  wall,  or  of  the  land  on  which  it  stands, 
although  the  wall  was  erected  at  their  joint 
CAjH-nse.     M(UU  v.  Hawkimt^  5  Taunt.  20. 

The  14  Geo.  3,  r.  78,  did  not  make  ].arty 
walls  common  property;  and  if  one  proprietor 
added  to  the  liei;?ht  of  sueii  a  party  wall,  and 
the  other  pnllid  down  the  addition,  the  first 
miylit  maintain  trespass  for  pulling  down  so 
mrchofitas  stood  on  tlie  half  of  the  wall 
which  wsw  erected  on  the  plaintiifs  soil;  the 
property  in  a  wall,  erected  at  a  joint  expense, 
follows  the  property  of  the  land  whereon  it 
stands,     lb. 

Trespass  does  not  lie  by  one  part  owner  or 
tenant  in  common  of  a  party  wall  against  the 
other.  CuhUi  v.  Porter,  3  M.  &  R.  3(57;  8  B. 
&  (\  2."57.  S.  P.,  Wiltshire  v.  iSulford,  1  M. 
&  K.  403.  "^       ' 

The  common  user  of  a  wall  separating  ad- 
joining land-j  belonging  to  different  owners 
18  prima  facie  evidenoj  that  the  wall,  imd  the 
Ian. I  on  which  it  atands,  belong  to  the  own- 
crsof  those  adjoining  lands,  in  equal  moie- 
ties, as  tenants  in  common.     Ih. 

Where  such  an  ancient  wall  was  pulled 
dowM  by  one  of  the  two  tenants  in  common, 
with  the  intention  of  rebuilding  the  same, 
•nd  a  new  wall  was  built  of  a  greater  height 
than  tl*c  old  one :— Held,  that  this  was  not  such 
a  total  destruction  of  the  wall  as  to  entitle  one 
of  the  two  tenants  in  common  to  maintain 
trespass  against  the  other.     Ih. 

Semhie,  that  if  one  tenant  in  comtnon  has, 
«pon  that  which  is  the  subject  matter  of  the 
tenancy  i«  common,  laid  bricks  nnd  built  a 
Iriirher  wall  than  the  previous  one,  the  only 
ttsaedy  of  the  other  ixirty  is  to  remove  it. 

In  aa  action  for  prostrating  a  wall,  runninf^ 
half  on  the  laad  of  the  plaintiff  and  half  on 
that  <»f  the  dcfendimt,  and  therefore  belono-. 
inghalf  to  one  and  half  to  another,  the  one 
half  wall  is  the  abuttal  of  the  other  half  wxdl, 
hecause  tUcy  are,  in  law,  two  walls;  and  if 
the  -hMlf  wall,  in  res|>ect  of  which  the  plaint- 
iff  seeks  t-o  recover,  is  described  by  abuttals, 
which  arc  appropriate  only  to  the  entire  waM, 
his  action  must  fail.  Murphy  v.  M'Dermott. 
»  N.  A  P.  85«;  8  A.  A  E.  188;  1  W.,  W.  & 
H.  226;  tJiu*.  8M.  ' 


Tlie  plaintiff  nnd  the  defendant  oet-opH 
adjoining  plots  of  ground,  dividt-rl  \wj  u  wail, 
of    which    tliey    w.-re   tenants  in     c^^mm-m. 
There  w.lm  a  shed  in  the  defendant V  g?tm-a 
contiguous   to    I  he  wall,   the  nw.f  .if   wujri 
rested  <m  the  top  of  the  wall  aero^tv  ir^  wi^^ 
widtli.     The  defendant  took  the  rftpiog-^icnt^ 
off  the  top  of  (he  wall,  heightened    iTie  ^t^ 
replaced  the  coping  stones  «»n   the    top.  ^".4 
built  a  washhouse^f-ontigiioiis    to   tfie  w-H. 
where  the  shed  had  stOfwl ;  ilu-  r<iof  of  tlie  wa^- 
hcmae  ocrupying  the  whole  wiilth  of  the  t.^ 
of  the  wall,  and  he  let  a  stone  into  the  bsO, 
with   an  inscription   on    it.  stating  thai  rk* 
wall  and  the  land  cm  which  it  stocKl  bel^K.rM 
to   him:— Held,  that   on   tlK«se    f;icts  a  ym 
might  find  an  actual  ouster  by  the  defmdas'c 
of  the   plaintiff  from   the  iM)sscs<ion  «f  t« 
wall,  which  would  cnnstitute  atres|Kiss  ujipi 
wlii<:h  the  plaintiff  might  maintriin  «i  ji-riKi 
agiiinst  the  defendant!     Stedman  v.  SmUk,  8 
£1.  &  Bl.  1. 

In  an  action  by  one  tenant  in  common  of  & 
party- wall  against  a  builder  em  pi  ovm]  by  t^ 
other  tenant.  fi)r  pulling  it  down'  eareif^lj 
and  rebuilding  it  with  unrt^iuvmable  dc-lay, 
special  damag.*  being  laid  in  injury  to  fixture^ 
and    loss   to   business;  one    count    lieing  ia 
trespass,  the  other beinggronndcd  on  a  want nf 
due  care  and  diligince:— HeM.  that  the  lack 
assent  of  the  plaintiff  lo  the  work  being  cooh 
menced   would  supixirt  a  plea  of  leave  lad 
license  as  to  the  count  for  trespass,  bar  tlot 
the  plea  was  not   applicable    to  the  secofwi 
count,  alleging  dehiy  nnd  negligtn«-c  ia  re- 
building the  wall;  even  supposing  that  ibe 
action  was  sustainable.     Flautr  v.  U*idth  1 
P.  &  F.  142— Williams. 

In  an  action  for  trf;sp&ss  to  a  wall  of  tiw 
plaintiff,  the  defendant  pleaded  a  traverse uf 
the  pro|)erty  and  of  dciln*/  of  the  acts;  evi- 
dence was  given  of  a  numb(;r  of  facts,  some 
of  which,   iH5r  se.   afforded  evidence  <if  the 
poMKcssion   of  the  entire   wall   Uing  in  the 
plaintiff,    and    others  of    the    posscssioQ  of 
the    entire    wall    being    in    the    defeuJant; 
the  act   of  tresfMUiS   was   the   taking  dovi 
of  a  portion    of    the   wall    and    the  build- 
ing on  it,  so  lowered,  of  the  roof  uf  ibe  iJe- 
feudant's  store:  damages  were  assessed  hj  the 
jury  rather  for  tlie  taking  down  of  tlic  wall 
than  for  the  building  uf  the  new  roof  on  it 
when  taken  down:— Hi  hi.  first,  tlmt  th«Te 
was  evidence  of  a  piiasession  in  coniunai,  siBd. 
therefore,    of  a  tenancy  in   common  of  tiie 
wall,    by   the   plaintiff  and    the    defendant 
Joi\^  V.  n6nd,  10  If.  It,  C.  L  315-Exch. 

Held,  scccuidly,  that,  tliongh  one  of  two 
tenants  in  common  of  a  ruinous  wall  may 
ttdce  it  down  with  the  intent i^m  of  rebuilding 
it,  yet,  as  it  was  shown  the  defendant  liid 
Dot  intend  to  rebuild  the  wall  as  it  laid  ori«iii. 
ally  stood,  there  waa  evidence  of  ouster  by 
the  defendi&nt  of  Ins  co-tenant.     Ih, 

Held,  thirdly,  that  the  tuking  down  of  tht 
wall  without  an  intention  to  rebuiid.  being 
itself  an  act  of  tre8|)ass,  the  ioju^ry  done  by 
that  act  was  an  element  for  the  consideration 
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f  tho  jury    in  determining  the  amount  of 
lamages.      1  h. 


Passage  €ourt. 

See  SiuFPOia. 


]pa0scugcr< 

See  Carbibr. 


Passport. 


X>uty.3 — [  The  duty  on  a  pa»»port  U  reduced 
fi-om  5«.  to  ad,  hy  21  Vict,  c,  24.] 

EfEeot  as  evidence.]— Tho  mere  production 
of  a  passport  found  on  a  prisf>ucr,  which  is 
pTX>ved  to  iKJ  granted  by  the  authoritios  of  a 
foruign  staitc  to  mitunil  born  subiccts  only,  is 
not  cviilcuce  of  his  being  an  ahen.  i^.  v. 
By;rke^  1 1  Cox  C.  C.  138— Brum  well. 
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L  Sxtbjbct-Matter,  D782. 

1.  For  vohat  Inveufions  and  Discoveries 

Patents  may  be  Granted^  Genet' 
aU//,  9732. 

2.  Particular  Instances  of  Inventions^ 

Discoveries   and   Manufactures^ 
9741. 
n.  Letters  Patent;  Specifications;  Dis- 

CLAIMBKS,  0740. 

1.  Grant,  Healing  and  Bcfistration^ 

0740. 

2.  Requisites  and  Validity,  0757. 

8.  Interpretation^      Operaiiun      and 

Wect,  0773. 
4.  Disclaimer^  0770. 
Q.  Renewal  and  Extension  of  Letters 

Patent.    8«e  Tnis Title,  V. 

0.  Repeal  of  Letters   Patent,      See 

This  Title,  VL 
m.  AssiGinfBKT ;  Sale;  License,  0782. 

1.  Asuigmnent  and  Sale,  0782. 

2.  Licenses  and  Royalties^  0700. 
IV.  Infeinoement,  0708. 

1.  What    Infringements    Actionable, 

0708. 

2.  Remedies  for  Infringement,  0604. 

(a)  By  and  against  whcnn 
Actions  arc  Haintidn- 
iiblo  ;  and  Defenses, 
0804. 

(&)  Pleading  and  Practice; 
Particulars,   Interroga- 


tories,  Inspection   and 

Discovery,  9808. 
[c)  Evidence;  and  Trial,  0818. 
(<Z)  Dumngcs  and  Costs,  9821. 
{e)  Injunction  to  restrain  In- 

frint^emciit,  9824. 
(f)  Account    of    Sales    and 

ProUts,  9825. 

V.   CONFmMATION,    RENEWAL    AND    EXTEN- 
SION, 9827. 

1.  In   what    Cases,   and  upon  wliat 

Grounds,  Terms  and  Co/uUtions 
granted,  9827. 

2.  Proceedings  to  obtain,  98U0. 
VL  Repeal,  0840. 

L  Subject-Matter. 

1.  For  what  Inventions  and  Discoveries  Patents 
may  be  Granted,  Generally, 

Statutes.]— [By  21  Jac.  1,  c.  3,  s.  C,  patents 
for  the  term  of  fourteen  years  or  under,  of  the 
sole  working  vr  m/ihing  of  any  manner  of  new 
manufactures  within  this  realm,  to  the  true  and 
first  intentor  of  Huch manufactures,  which  others 
at  tfie  time  of  making  such  jMitenU  slut II  not  use, 
are  good  ;  so  also  as  they  be  not  ctmirary  to  tlie 
law  nor  mischievous  to  tJie  state,  hy  raiding 
prires  of  commodities  at  hnne,  or  t/ie  hurt  of 
trade,  or  generally  ineonTcnient ;  the  fourteen 
years  to  be  accounted  from  the  date  of  the  first 
letters  patent. 

The  crown  has  always  exorcised  a  control 
ovei  the  Inide  of  the  country;  and  though 
restniined  by  the  common  law  and  tlie  Stat- 
ute of  Monopolies  (;31  Jac.  1.  c.  3),  wiihia 
reasonable  limits  the  crown  mi«rhl  ^mnt  the 
exclusive  ri^hl  to  trnde  with  a  now  invention 
for  a  reasonabh?  period.  The  21  Jnc.  1,  c.  3, 
did  not  create  bu.  controlled  the  power  of  the 
crown  in  granting  to  the  tlrst  inventors  the 
privilege  of  the  sole  working  und  making  of 
new  manufact\:res.  Caldwell  v.  Vanvlissen' 
gen,  0  Hare,  428;  IG  .lur.  115;  21  L.  J., 
Chanc.  07. 

5  &  G  Will.  4.  c.  83,  amends  tlie  law  touddng 
letfers  patent  for  inventions. 

By  2  &  3  Vict.  c.  G7,  and  7  &  8  Vict.  c.  GO, 
the  term  of  b  tiers  jtatent  may  be  extcntled  and 
new  letters  pafent  granted  ^fier  the  ex;/inttion 
of  Hie  original  term,  by  ajiplication  to  tlie  judi- 
cial committee  of  the  privy  council. 

By  14  &  15  Viet.  v..  82,  s.  7,  tlie  lord  c1ian* 
eeUor  and  secretary  of  state  art  to  make  rules 
for  passing  letters  jHitent. 

15  &  IG  Vict.  c.  83  (I  he  Patent  Law  Amend- 
ment AcU  1852),  is  amended  by  IG  dk  17  Vict, 
e.  115. 

By  IG  &  17  Vict.  c.  5,  stamp  duties  are  skb' 
stitutc'd  for  fees  on  jxtssing  jtntents. 

By.  22  Vict.  c.  13,  jn'ovisions  are  made  for 
protecting  inventions  for  imj/rovements  in  instns- 
ments  and  mitnitioos  of  war  by  assignment  to 
the  secretary  of  f fate  for  war. 

By  33  &  34  Vict.c.  27,  the  exhibition  of  i\ew 
inventions  at  international  exhibitions  in  the 
United  Kingdom  is  n^t  to  prejudice  paUnl 
Hgt.ts.\ 
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NoT«lty  and  utility  of  inTentioo,  gonoraliy.] 

— An  invention  must  be  l>ol'.)  new  and  useful, 
and  sot  confined  to  the  kcowledgt*  of  the  ^irty 
making  it,  to  be  the  subject  of  a  patent.  Ilill 
V.  Thompwn,  2  Moore,  434;  8  Taunt.  37o; 
Holt,  036:  aMer.  020. 

An  addition  to  an  old  invention  may  be  the 
subject  of  a  {mtent.  Ilornblawer  v.  BouUon^  8 
T.  U.  05. 

Dut  the  application  of  a  known  article  to  a 
new  use,  the  mode  of  application  not  being 
new,  cannot  be  the  subject  of  a  patent.  lUg, 
V.  Cutter,  3  C.  &  K.  216;  14  Q.  B.  372,  n.— 
Den  man. 

An  invention,  consisting  in  no  more  than 
the  use  of  things  already  known,  and  acting 
with  them  in  a  way  already  known,  ami  pro- 
ducing effects  already  known,  but  prcKlncing 
those  effects  so  ns  to  be  m<tre  economically  or 
beneficially  enjoyed  by  the  public,  is  properly 
the  subject-matter  of  a  patent.  Crane  v. 
Price,  5  Bcott.  N.  R  338;  4  M.  &  G.  586;  12 

Jj«     W.,     \J»     \^m     Ol. 

A  patent  may  be  taken  out  for  what  in- 
cludes the  subject-matter  of  a  pntcnt  still  in 
force,  if  ibo  specification  projierly  distin- 
guishes that  which  is  new  from  thut  which  is 
old.     IK 

The  degree  of  laboi  and  expense  of  experi- 
ments does  not  properly  enter  into  the  con- 
sideration of  whether  or  not  un  invention  is 
the  subject' matter  of  a  patent.     1  b. 

The  adoption  by  an  inventor  of  a  suggestion 
made  in  the  course  of  experiments  of  some- 
tbmg  calculated  more  easily  to  carry  his  con- 
ceptions into  effect,  does  not  affect  the 
validity  of  the  patent.  Allen  v.  Rawson,  1  C. 
B.  551. 

The  discovery  that  a  particular  advantage 
may  be  attained  by  the  use  of  a  machine 
known  liefore.  in  a  manner  known  before,  is 
not  an  invention  whicl)  can  be  made  the 
subject  of  a  patent.  Tetlcy  v.  Eaaton^  2  C.  B., 
N.  8.  700;  26  L.  J.,  C.  P.  200. 

The  new  application  of  any  means  or  con- 
trivance may  be  the  subject  of  n  patent,  if  it 
lies  so  much  out  of  the  tract  of  the  former  use 
as  not  naturally  to  suggest^  itself,  but  to 
require  some  application  of  thought  and  study. 
Penti  v.  BUiby.  2  L.  R.',  Chanc.  127;  36  L.  J., 
Olmnc.  455 — C. 

A  patent  cannot  be  taken  out  for  one  par- 
ticular use  of  a  known  machine,  though  the 
patentee  may  have  disc«)vered  how  to  use  the 
machine  more  beneQcially  than  the  owner. 
P^iUon  V.  Smith,  11  II.  L.  Cos.  223;  20  C. 
B..  N.  S.  28;  13  L.  T.,  N.  S.  1;  35  L.  J.,  C. 
P.  49, 

Where  A.  has  in  a  specification  described  a 
lesult,  but  has  not  added  such  a  statement  of 
means  as  to  make  that  result  practically  at- 
tainable, and  B.  afterwards  tjikes  out  a  patent 
for  the  same  it;siiit,  but  fully  explains  the 
means  to  be  employed  to  attain  it,  the  patent 
of  B.  is  sustainable.  DeU9  v.  Menzie^,  31  L. 
J.,  Q.  B.  233;  11  W.  R.  1;  7  L.  T.,  N.  S.  110; 
10  H.  L.  Cos.  117. 

Where  something  remains  to  be  ascertained 
which  is  nccc:)sary  for  the  useful  application 


of  tbc  discovery,  that  affords 
for  another  valid  |)atent.  ffHU  v.  JSsvic  4 
De  G.,  F.  &  J.  28^;  8  Jur.,  N.  S.  535;  St  L 
J.>,  Clmnc.  457;  6  L.  T.,  N.  S.   90 — C. 

A  patent  cannot  be  upheld  for  the  Boe 
application  of  a  well-known  nfteciianical  eoi^ 
trivance  to  a  purpose  whicii  is  aoaiogms  fii 
the  manner  or  to  the  purpose  in  or  to  whie^ 
it  has  l>een  hitherto  notoriously  used  or  tp- 
plied.  Uarwoftd  v.  Great  Sorihem.  MaSmg 
Company.  35  L.  J.,  Q.  B.  27;  11  H-  L.  Oa. 
654;  12  L.  T.,  N.  a  771. 

Where  there  are  two  things  siiDilar  ia  fena 
used  for  a  similar  object,  and  capable  of  t^ 
same  application,  one  of  them  ha^iii^  bees 
known  to  mechanics,  the  intr<»ducta<Mi  <i{  t^ 
other  into  use  will  not  constitute  a  good 
ground  for  a  patent.     Ih. 

A  slight  difference  in  the  mode  of  appGor 
tion  is  not  sufficient  for  such  a  purpr«e,  ccr 
will  it  be  sufficient  to  take  a  well-known  me- 
chanicid  contrivance  and  apply  it  to  a  sublet 
to  which  it  has  not  been  hitherto  applied. 
Ih. 

The  antecedent  existence  of  an  inveDtiatt, 
not  shown  to  have  been  brought  to  aDjsac- 
cessiul  result,  and  which  wns  so  far  simiisr, 
that  if  subsequent  in  date  to  a  patent,  it  wocid 
have  been  held  a  colorable  and  clumsy  imita^ 
tion,  for  the  pnr|)ose  of  effecting  the  same 
result,  does  not  invalidate  the  patent  by 
anticipation.  Daxo  v.  Eley^  3  L.  IL,  £q.  496; 
«6  L.  J.,  Chanc.  482;  15  h.  T.,  N.  S.  55»- 
V.  C.  W. 

It  is  not  every  useful  discovery  that  can  be 
made  the  subject  of  a  patent,  but  the  wcrdt 
**new  manufacture"  in  21  Jac.  1,  c.  8,  wi'' 
comprehend  not  only  a  production,  but  the 
means  of  producinor  it.  liabion  v.  SmUk,  11 
H.  L.  Cas.  22:V,  13  L.  T.,  N.  S.  1;  35  L.  J., 
C.  P.  49;  20  C.  B.,  N.  S.  ?«. 

When  a  thing  luis  once  been  used  for  a  cer- 
tain purpose,  no  patent  is  valid  for  ai 


that  thing  to  a  similar  but  not  an  identical 
pur])ose.  Jordan  v.  Moore,  1  L.  R,,  C.  P.  634; 
12  Jur.,  N.  S.  706;  35  L.  J.,  C.  P.  268;  14  W. 
R.  769. 

A  patent  granted  for  constructing  vessel* 
of  an  iron  frame  covered  with  a  wooden 
planking,  before  its  date  vessels  having  been 
built  of  iron,  or  of  iron  and  wood  combined, 
is  invalid.     Ih. 

A  patent  for  a  new  material  is  not  antici- 
pated by  a  foimer  patent  from  which  a  skilled 
wotkman  never  had  mode,  and  even  with  tlie 
aid  of  subsequent  knowledge  and  improved 
machinery  could  not  make,  a  similar  material 
And  the  material  being  new,  a  claim  for  its  ap- 
plication to  a  purpose  not  new  docs  notaffeci 
the  validity  of  the  8i>ecilication.  KciUon  v. 
Belts,  40  L.  J.,  Chanc.  317;  5  L.  R.,  H.  L, 
Cas.  !;  19  W.  R.  1121. 

It  is  no  objection  to  the  grant  of  a  patent 
that  another  person  has  been  making  experi- 
ments and  working  towards  a  similar  inven- 
tion. Henry,  Ez  parte.  8  L.  R.,  Ch.  167;  42 
L.  J.,  Chanc.  303;  21  W.  R.  333. 

The  discovery  of  a  more  skillful  and  effi- 
oicnt  mode  of  working  a   process   ahead j 
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^wn  and.  in  nso  is  not  the  proper  subject  of 
^tent.  I^atterion  v.  Gculight  a}ul  Coke 
mpany^  45  L,  J.,  Chanc.  Div.  843;  2  L.  R., 
;  Div.  813;  36  L.  T.,  N.  8.  11— C.  A. 

hA  to  effect  of  want  of  novelty  to  invalidate 
ient, — see  this  title,  II.,  3. 

As  to  novelty  and  utility  of  invention,  as 
"ounds  for  extension  or  renewal  of  patents, 
-ace  this  title,  V. 

Scotcli.^ — It  is  essential  to  the  validity  of  a 
cotch  patent  that  the  machinery  or  improve- 
lent  for  ^vhicli  it  is  granted  should  be  new 
8  well  in  Kngland  as  in  Scotland.  Brown  v. 
innandale,  8  C.  &  F.  487.  S.  P.,  Eobinton't 
Patent,  i»  re^  5  Moore  P.  C.  C.  05. 

Foreign.]  —The  15  &  10  Vict.  c.  83,  s.  25, 
applies  where  a  foreign  patent  is  de  facto 
granted,  though  it  is  afterward  canceled  ah 
initio.  Daw  v.  Eiey,  80  L.  J.,  Chanc.  482; 
ftl..  R.,  Eq.  400;  15  L.  T.,  N.  S.  559— V.  C. 
W. 

Importations  from  abroad.] — A  party  avail- 
ing himself  of  information  from  abroad  is  nn 
inventor  within  21  Jac.  1,  c.  8,  s.  0.  Nickels 
V.  lioss,  8  C.  B.  079. 

So,  nn  importer  of  an  invention  from  abroad 
is  an  inventor  within  5  &  0  Will.  4,  c.  83. 
Claridge's  Patent^  In  re^  7  Moore  P.  C.  C. 
804. 

Scmble,  that  an  agent  in  England  of  nn  in- 
ventor abroad  receiving  a  confidential  com- 
munication of  an  invention,  not  in  a  practi- 
cally useful  state,  may  take  out  a  patent  for 
his  own  benefit,  if  he,  pursuing  the  idea  thus 
thrown  out,  discovers  a  practical  way  of 
carrying  it  into  effect.  Muligan  v.  Marsh,  2 
Jur.,  N.  S.  1083.  See  SUedmnn  v.  Marsh,  2 
Jur.,  N.  8.  391— V.  0.  W. 

When  a  patent  is  taken  out  as  for  an  original 
invention,  the  subject  of  the  patent  being 
in  fact  a  communication  from  a  British 
subject  resident  abroad,  the  patent  is  void. 
lb. 

As  to  grants  of  patents  to  foreigners  or  for 
foreign  inventions  or  discoveries, — see  this 
title,  II.,  1;  extensions  or  renewals  of  such 
patents, — see  this  title,  V.,  1. 

Combinations  of  old  and  new  matters  or 

processes.] — When  a  patent  is  granted  for  a 
combination  of  sevenil  things,  some  of  which 
arc  old  and  some  new,  the  question  is, 
whether,  taking  the  specification  altogether, 
that  which  is  claimed  as  a  whole  is  new,  and 
the  imitation  by  a  chemical  or  a  mechanical 
equivalent  of  a  part  of  the  combination, 
which  is  both  material  and  new,  is  an  in- 
fringement. Newton  v.  Grand  Junction  Rail- 
toay  Company,  5  Exch.  381;  20  L.  J.,  Exch. 
427,  n. 

There  may  be  a  patent  for  a  combination  of 
old  and  new  mechanism,  and  such  patent 
will  be  infringed  by  using  so  much  of  the 
combination  as  is  material,  and  it  will  not  be 
less  an  infringement  because  the  result  is 
(\ttaipod  by  the  substitution  of  a  mechanical  I 


equivalent.     Sellers  v.  Dickinson,  5  Exch.  812; 
20  L.  J.,  Exch.  417. 

An  old  mode  of  operation,  more  extensively 
than  hitherto  anplied,  to  a  well-known  arti- 
cle, does  not  afford  a  ground  on  which  to 
grant  a  patent.  Ormson  v.  Clark,  18  C.  B., 
N.  8.  387;  9  Jur.,  N.  8.  749;  82  L.  J.,  C.  P. 
8;  11  W.  R.  118;  7  L.  T.,  N.  8.  801;  affirmed 
on  appeal,  14  C.  B.,  N.  8.  475;  32  L.  J.,  C. 
P.  291;  10  Jur.,  N.  8.  128;  11  W.  R.  787— 
Exch.  Cham. 

Casting  in  iron  an  article  which  has  never 
been  cast  before,  if  no  new  method  of  casting 
is  adopted  in  the  prucess,  is  not  the  subject 
of  a  patent.     Ih. 

A  claim  for  a  patent  for  improvements  in 
the  mode  of  doing  anything  by  a  known 
process  is  sufficient  to  entitle  the  claimant  to 
a  patent  for  his  improvements  when  applied 
either  to  the  process  as  known  at  the  time  of 
the  claim,  or  to  the  same  process  altered  and 
improved  by  discoveries  subsequently  pub- 
lished, so  long  as  it  remains  the  same  with 
regard  to  the  improvements  claimed  and 
their  application.  Electric  Telegraph  Com- 
pany V.  Brm,  10  0.  B.  838 ;  15  Jur.  679 ;  20 
L.  J.,  C.  P.  128. 

A  patent  cannot  be  supported  for  the  appli- 
cation of  a  process  already  known,  producmg 
a  known  result,  unless  the  object  to  which 
the  process  is  applied  is  different  from  the 
object  to  which  it  was  formerly  applied:  and 
the  question  whether  the  object  is  different 
is  one  of  fact  for  the  jury.  Sleiner  v.  Ileald, 
(in  error),  0  Exch.  007;  17  Jur.  875;  20  L. 
J.,  Exch.  410 — Exch.  Cham. 

The  application  of  a  known  process  to  a 
new  article,  the  mode  of  application  not 
being  new,  cannot  be  the  subject  of  a  patent. 
Brook  V.  Aston,  8  El.  &  Bl.  478;  4  Jur.,  N. 
8.  279;  27  L.  J.,  Q.  B.  145;  affirmed  on 
appeal,  5  Jur.,  N.  8.  1025;  28  L.  J.,  Q.  B. 
175— Exch.  Cham. 

But  this  principle  does  not  apply  where 
the  process  is  chemical.  Young  y.  Fernie,  10 
Jur.,  K  8.  920;  12  W.  R.  901;  10  L.  T.,  N. 
8.  801;  4Giff.  577. 

The  application  of  a  well-known  tool  to 
work  previously  untried  materials,  or  to  pro- 
duce new  forms,  is  not  the  subject  of  a  patent. 
Bottle  Envelope  Company  v.  tSeymour,  6  C.  B., 
N.  8.  104;  5  Jur.,  N.  8.  174;  28  L.  J.,  C.  P. 
22. 

A  patent  for  a  combination  does  not  im- 
port a  claim  that  each  of  its  parts  is  new,  and 
the  patent  may  be  valid,  though  each  part  is 
old:  but  the  use  of  a  subordinate  part  only  of 
a  combination  may  be  an  infringement  of  a 
patent  for  the  combination  if  the  part  so  used 
is  new  and  material.  Lister  v.  Leather,  8  El. 
&  Bl.  1004;  4  Jur.,  N.  8.  947;  27  L.  J.,  Q. 
B.  295— Exch.  Cham. 

If,  having  a  particular  purpose  in  view,  a 
person  takes  the  general  principles  of  mechan- 
ics, and  applies  one  or  other  of  them  to  a 
manufacture  to  which  it  has  not  before  been 
applied,  this  is  sufficient  ground  to  warrant 
an  application  for  a  patent;  assuming  such 
manufacture  to  be  new,  desirable  and  of  pub- 
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A'        .  n  C.  H.  X.   S.  457;  Zl  L  J..  C.  P. 
%'r,:  :0   W.   R.   5-2;   €  L    T.,   X.  S^  SS»;  \ 
tS"-»^i  r.-   ap*rJ,  1«  C.  R.  X.  S.  141:  It  . 
W.   R.    401;  ^^  L.    T.,    X.    &    <15— EicI;,  . 

1    -p  f'vre,  a   <1onl>le  an<;ie  iroo  bexD?  a 
w« '  -'i'low  n  arW?.  tb?  appl.citioa  of  h  ii  tbc  ■ 
ro' <ruciionof  t  ei.}drmuliccap  join: s  of  gas- 
bold-  rs,   iDStod    of   coQstnictin?    tbem  bj  | 
riv  tin^  two  I  iecf9  of  sin^^le  ang'ie  iron  to  a 
plate,  is  not  tbc  saUjeci  of  a  potent,     /i.  , 

Althoii^  a  potent  incSades  matters  some  of  ; 
whif'h  arc  new  and  some  oM,  it  maj  be  op- 
liel  1  by  limiting  tlie  cliim  to  the  particaiar  ! 
coinl»i:rition  in  the  particular  manner  de- 
jicrii>*d  151  tluj  siK'ciGcaiion.  Ihte  t.  EIry,  3  . 
L.  U.,  Eq.  490;  :{C  L.  J.,  Chanc  432;  15  U  ! 
T..  N.  8.  5511  -V.  C.  W.  i 

An  arrangement  of  apparatus  so  con9tnirted  ; 
as  to  brini(  into  operation  a  vell-knoirn  . 
dynamic  ng<Mit  so  as  to  pn>duce  a  useful  eff«*ct 
for  a  particular  result,  constitutes  an  inven- 
tioi  of  a  combination  for  vrbich  a  valid 
patent  mtiy  I  kj  granted.  Cannington  v.  Nuttall^ 
40  L.  J.,  Chanc.  739;  5  L.  R.,  H.  L.  Cas. 
203. 

To  adopt  a  combination  of  machinery  or 
arrangf  uicnt  of  apparatus  originally  directed 
lo  one  purpose,  and  to  use  it  for  another  and 
odditit»nnl  purpose,  is  an  infringement  of  the 
fiatent  which  (iret  introduced  that  combina- 
tion or  arrangement     Ih. 

When  a  machine  for  which  a  patent  liad 
been  grantcil  was  shown  to  produce  work 
more  expeditiously,  more  economically,  and 
of  a  better  quality  then  any  previous  machine: 
—  Held,  that  the  patent  could  not  be  in- 
validated on  the  ground  that  the  machine  was 
formed  by  the  mere  amingcment  of  common 
elementary  meclianicjil  materials,  producing 
results  of  the  same  nature  as  those  previously 
aci'omplished  by  other  mechanical  arrange- 
ments and  conHtruction.  Murray  v.  Clayton, 
7L.  U.,  Ch.  5iO;20W.  R.C49. 

If  the  combination  and  application  of  old 
macliinery  arc  new  and  hcnettcial,  the  inven- 
tion nf  this  cc»mbination  mny  be  protected 
by  pjitcnt.  IlurrUm  v.  AndarsUm  Fouwlry 
Company,  1  L.  R..  App.  Cas.  574— H.  L.  (Sc.) 

If  tlieVo  is  a  patent  for  a  combinati(m,  the 
combination  itself  is  the  novelty,  and  also  the 
merit,  which  must  both  bo  proved  by  evi- 
dence,    lb* 

Ohamical  combUiationa  and  prooaises.] — 
Inventions  in  mechanics  are  as  totally  different 
from  inventions  in  economical  chemistry  as 
tliij  laws  and  opemtion  of  mechanical  powers 
differ  from  the  laws  of  chemical  afilnities,  and 
th'^  results  of  analysis  in  the  comparatively 
infant  science  of  chemistry  with  its  boundless 


fcU  of  vadiscoTered  laws  and  nhsbm. 
Ttmy  T.  Fcr»M,  4  Giff.  577;  10  Jnr..  5.S. 
»9S:  la  W.  R.  901 ;   10  L.  T.  X.  S.  86L 

Where,  therefore,  prior  to  the  dsteofi 
potent,  soiaetliing  necessary  for  the  Kfi 
appHcatioQ  of  a  cbcmical  di-srovcry  f«r  Brsr 
lactTiiia^piirii'ise^  remained  to  be'dis^irrni 
which  the  plaintiff's  invention  SBpp'jed- 
Hi&d,  tliat  the  manafacture,  with  tlie  mst- 
rills  and  proceswHi  in  the  speciSeatioa,  wast 
new  maaafactaane  not  in  use  at  the  due  i 
the  patent.     /6. 

The  law  recognizes  the  ri^t  of  na- 
ves tor  whii  finds  out  and  supplies  for  cai- 
niercial  |Mirpo6es  an  article  knotrn  prc\iixg;j 
oalj  as  a  clw'mical  cariosity.     lb. 


aaer  or  pnhlkalioi  ail» 
1 — ^A  person,  to  be  entitled  Is  i 
potent  for  an  invention,  ainst  be  the  IstB^ 
tme  inventor,  and  there  most  not  be  aj 
poblic  nsc  thereof  by  himself  or  otiien,  piiar 
to  the  ^rant  of  the  potent.  IhuaM  Cd 
Company  v.  Xtihon,  0  C.  &  F.  788. 

Trials  of  an  incomplete  iaventioii,  by  nr 
of  experiment,  are  not  evidence  (A  a  prinrae 
for  the  pnrpose  of  invalidating  t  paesi 
Prior  Dse,  for  this  porpoee,  means  poliiie  at 
an^l  exerciac  of  tlic  inivntion.    Ih. 

Evidence  of  the  existence  of  a  compleei 
invention,  once  in  public  o>e,  alriioi^  ii»- 
doned  or  the  use  long  dtscontinaetl,  (is:  at 
altos^ther  lost  sight  of,  b  saffinesttDiS' 
validate  a  patent  which  »  sabft^aaiif 
granted  for  tlie  same  invention,    /k 

Wtiat  previous  user  will  iavaiidarcL  td 
what  oser,  if  any,  can  be  admittL-d  ia  cot- 
travcnti«4i  of  the  fiatent  right,  are  difoot 
questions,  deiiending  one  npoo  tlie  abard 
previous  knowledge,  the  other  opcatbecftd 
of  the  grant  CaUwell  r.  rsutMa^o,  I 
Hare,  428;  16  Jur.  113;  21  L.  J..  Oaat,  T 

Before  a  party  took  out  a  poicat  fari 
machine,  a  model  of  a  simibr  maDbise  ia 
made,  unknown  to  him,  and  a  madiiK  m 
begun  to  be  made  from  it.  bat  ao  sm^ 
machine- was  ever  used  in  Engiaad  brfatl^ 
patent: — Held,  that  this  was  aotsofiaasn 
defeat  the  patent  ijoci*  v.  if4iitM*4G.I 
P.  53;  5  H.  &  R  0$:  10  B.  AC.  ft 

Where,  a  few  months  before  tb?  Ade  rf* 
patent  ft>r  an  improvement  in  paAfle*^* 
two  pairs  of  the  wheels  were  made  fnfip? 
(to  whom  tlu5  patent  was  afcftwaidjsagirje'J 
by  an  en<?ineer  and  his  vorktaan  a:  lBS«n 
manufactory,  under  the  difretifl»  ^  * 
patentee,  and  under  an  injooctiuB  of shk^- 
the  engineer  being  pai<l  f»»r  tkem  hf  t^ 
party;  and  when  finished  they  ««  ^^ 
to  pieces,  packed  up.  and  sbipp^  '-^ ' 
foreign  port,  where,  accordin?  t«  iJs^ 
tions,  they  were|>ut  togetlicrand  asdottf 
the  date  of  the  patent)  in  sieambairi  hJ^* 
ing  to  a  compsmy,  of  which  he  was  t*f  ■"" 
ager  and  principal  shareholder:— Hdl  ** 
this  was  not  such  a  publicatioB  of  tki»J 
tion  as  to  avoid  the  patent  Mtffo  ^-  J* 
ward,  2M.&W.  544;  M.  *  tt  »;  1  J» 
627. 
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If  at  the  time  a  patent  is  granted  for  an 
invontion  such  invention  has  alreiidy  been 
made  pui)lic  in  Enivland  by  a  description 
contnincd  in  a  woric,  whether  written  or 
printed,  which  has  been  |)ublicty  circulated, 
m  such  ciisu  the  patentee  is  not  the  first  and 
true  inventor,  whetlier  he  has  liimself  bor- 
rowed his  invention  from  such  publication 
or  lint.  Stead  v.  Williama,  7  M.  &  G.  818; 
B  Scott,  N.  R.  440;  8  Jur.  930;  13  L.  J., 
C.  P.  315. 

If  the  inventor  of  a  machine  lends  it  to 
another  in  order  to  have  its  qualities  tested, 
and  that  person  uses  it  for  some  weeks  in  a 
public  work  room,  this  is  not  giving  the 
invention  such  publicity  as  to  deprive  the 
inyentf>r  of  his  right  to  obtain  letters  patent 
for  it.  BeiUley  v.  Fleming,  1  0.  <&  K.  587^ 
Crcsswell. 

A  machine  does  not  cease  to  be  the  sub- 
ject of  a  patent,  merely  because  of  the  length 
of  time  during  which  the  inventor  may  keep 
it  by  him,  after  it  has  been  made  a  complete 
workable  maciuue.     Ih, 

The  prior  use  of  an  invention  which  inval- 
idates a  |)atent  is  a  use  by  persons  in  currying 
on  their  trade,  and  without  concealment. 
Heath  V.  Smith,  2  0.  L.  R.  1584;  3  £1.  &  61. 
250;  18  Jur.  001;  23  L.  J.,  Q.  B.  107. 

B.  applied  for  a  patent  for  improvements  in 
making  capsules.  Some  delay  occurred  in  the 
office,  and  between  tiie  time  of  the  ap|)lica- 
tion  for  and  the  issuing  of  the  letters  patent, 
B.  manufactured  a  quantity  of  the  articles, 
in  the  making  of  wliich  he  had  discovered 
improvements.  They  were  made  by  his  own 
workmen,  and  were  not  intended  for  sale  be- 
fore tlie  patent  was  granted,  nor  were  they 
Bold : — Held,  that  this  did  not  invalidate  the 
patent.  Betts  v.  MenzieSy  5  Jur.,  N.  S.  1104; 
28  L.  J.,  Q.  B.  801. 

The  public  use  and  exercise  of  an  invention 
which  prevents  it  from  being  considered  a 
novelty,  is  a  use  in  public,  so  as  to  come  to 
the  knowledge  of  others  than  the  inventor, 
as  contradistinguished  from  the  use  of  it  by 
himself  in  private,  and  docs  not  mean  a  use 
by  the  public  generally.  Carpenter  v.  Smith, 
9  W.  &  M.  300. 

The  prior  deposit  of  articles  of  novel  man- 
ufacture in  a  warehouse,  for  sale,  is  a  sufficient 
publication  to  defeat  a  patentee's  claim  to 
novelty  in  the  invention  of  similar  articles. 
MuUins  V.  Hart,  3  0.  &  K.  297— Jervis. 

Although  a  party  may  believe  himself  to  be 
the  first  and  original  inventor,  yet  he  cannot 
shelter  himself  under  willful  ignorance,  but 
will  be  fixed  not  only  with  what  he  knew, 
but  with  that  which  he  might  have  known 
had  he  mode  tlie  inquiries  which  it  was  in- 
cumbent upon  him  to  make.  HoinbaWe  Patent, 
In  re,  U  Moore  P  C.  0.  378. 

A  first  and  original  inventor  means  a  person 
who  could  claim  the  merit  of  the  first  inven- 
tion without  reference  to  the  user.     lb. 

Where  a  man,  having  conjectured  a  new 
method  of  effecting  a  desired  object,  tikes 
out  a  patent  for  it,  but  never  puts  it  in  prac- 
tical operation,  that  will  not  invalidate  letters 


patent  taken  out  for  the  same  process  by  a 
subsequent  inventor,  who  shall  of  himself 
discover  the  stime  meth(»d.     Betts  v.  Meiuiee^ 

3  Jur.,  N.  8.  357— V.  C  W. 

A  contnictor  for  harbor  works  had  in  the 
progress  of  his  undertaking  inventid  an 
apparatus  which  greatly  facilitated  the  works, 
but  which  could  only  be  tes.ed  in  a  place 
accessible  to  the  public.  After  having  used 
the  apparatus  for  four  nvmths  in  the  progress 
of  the  work,  he  applied  for  a  patent: — H»ld, 
that  such  user  amounted  to  u  dedication  to 
the  public,  and  that  he  was  not  eniiiled  to  a 
patent.  Adamnon^s  Bitent.  In  re,  0  De  G., 
M.  &  G.  420;  25  L.  J.,  Chanc.  450. 

An  invention  was  described  in  a  book 
published  in  France,  copies  of  which  were 
sent  to  England  to  a  bookseller  for  s^Ue:-^ 
Held,  that  this  wus  a  pui>lication  of  tlie  in- 
vention, and  that  no  valid  patent  could 
afterwards  be  taken  out  in  England  for  the 
same  invention.  Laing  v.  Ginbt/rne.  31  Beav. 
133;  8  Jur.,  N.  S.  730;  31  L.  J.,  Chanc.  709; 
10  W.  11.  308;  0  L.  T..  N.  S.  771. 

The  circumstance  of  a  patentee  having  pre- 
viously filed  (but  abandoned)  a  proviMiimal 
specification  describing  in  part  the  same  in- 
vention, does  not  render  a  subsequent  patent 
void,  the  filing  of  the  previous  provisional 
speeification  not  being  n  publication  within 
the  statute.  Oxley  v.  II»lden,  8  C.  B.,  N.  S. 
000;  SOL.  J.,  C.  P.  08. 

A  necessary  and  unavoidable  disclosure  of 
an  invention  to  others,  if  matle  in  the  course 
of  mere  experiments,  is  not  such  a  ptiblication 
as  will  avoid  the  subsequent  grant  of  a  paten t, 
though  the  same  disclosure,  if  made  in  the 
course  of  a  profitable  use  of  an  invention  pre- 
viously ascertained  to  be  useful,  would  ba  a 
publication;  but  an  experiment  periormed  in 
the  presence  of  others,  which  not  only  turns 
oub  tobe  successful,  but  actually  beneficitd  in 
the  particular  instance,  is  not  necess^irily  a 
publication,  so  as  to  constitute  a  gift  of  the 
invention  to  the  world.  NttocUl,  fn  re,  4  0. 
B.,  N.  S.  200;  4  Jur.,  N.  8.  502;  27  L.  J.,  C. 
P.  337. 

A  specitication  of  a  patent  does  not  differ 
from  any  other  publication  of  an  invention 
for  the  purpose  of  invalidating  a  subsequent 
patent  for  the  want  of  novelty.  HilUv.  Eoane, 

4  Do  G.,  F.  A  J.  288;  8  Jur.,  N.  8.  525;  31 
L.  J.,  Chanc.  457;  0  L.  T.,  N.  8.  00. 

A  prior  publication,  to  have  that  effect, 
must  be  one  from  which  a  person  with 
ordinary  knowledge  would  be  able  practically 
to  apply  the  discovery  without  further  experi- 
ment. If  something  remains  to  be  asoortained 
there  is  room  for  a  valid  ()atent.     lb. 

The  public  exhibition  of  a  machine  in 
which  there  are  defects,  owing  to  which  it 
proves  an  entire  failure,  does  not  affect  the 
validity  of  a  sui>sequent  patent  for  a  machine, 
in  which,  though  similar  in  some  of  its  de- 
tails to  the  former,  the  defects  are  remedied  so 
as  to  produce  a  (serviceable  machine.  Murray 
V.  Clayton,  7  L.  R,  Cli.  570;  20  VV.  R.  649. 

In  order  to  invalidate  a  patent  by  prior 
book-publication,  it  is  not  enough  to  show 
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that  tho  inTention  was  described  in  a  pah- 
lisbcd  bookf  but  it  must  also  appear  that  it 
became  known  to  a  suf&cient  part  of  the  pub- 
lic. Plimpton  V.  SpiUer^  6  L.  11.,  Ch.  DIt. 
413;  37  L.  T.,  N.  8.  I}6~C.  A. ;  affirming  8. 
a,  3  L.  R.,  Ch.  Di7.  531;  45  L.  J.,  Cbanc. 
DiT.  505;  34  L.  T.,  N.  8.  340— R. 

In  1865  a  patent  for  improToment  in  the 
constniction  of  skates  was  grati*d  to  the  agent 
of  the  inventor,  wlio  was  a  resident  in 
America,  and  to  whom  the  patent  was  after* 
wards  assigned.  Two  yetirs  previously  an 
American  book  containing  a  brief  description 
of  the  invention  (but  not  sufficiently  particular 
to  enable  persons  to  manufacture  the  skates), 
and  five  weeks  previously  an  American  book 
of  illustrations  containing  a  drawing  of  the 
invention,  were  sent  to  the  library  of  the 
Patent  Office  in  London.  This  book  of 
illustrations  was  not  entered  in  the  book  of 
<lonations  or  in  the  catalogue,  but  it  was 
placed  on  a  bookehelf  in  a  room  open  to  the 
public,  and  was  seen  there  by  a  librarian 
before  the  plaintiflTs  patent  was  taken  out: — 
Held,  that  there  was  no  prior  publication  of 
the  patent  in  England.     lb, 

Semble,  that  in  an  action  on  a  patent, 
where  such  an  issue  has  been  raised,  evidence 
of  the  existence  of  foreign  specifications  of  an 
earlier  date,  preserved  in  and  obtained  from 
tho  Patent  Office,  might  lie  admissible,     lb. 

Where  a  provisional  specification  contained 
a  description  of  an  invention,  part  of  which 
was  omitted  from  the  final  specificatitm : — 
Held,  that  the  part  omitted  did  not  amount 
to  prior  publication  of  the  invention  so  as  to 
avoid  for  want  of  novelty  a  subsequent  patent 
taken  out  for  sucli  omitted  part.  Stone  v. 
Todd,  46  L.  J.,  Chanc.  Div.  32;  4  L.  R.,  Ch. 
Div.  58—R. 

For  analogous  decisions,  as  to  what  amounts 
to  an  infringement  of  a  patent, — see  this  title, 
IV.,  1. 

As  to  invalidity  of  patent  as  a  defense  to 
action  for  infringement, — see  this  title,  IV., 

2,  a. 

3.  Particular   ImtancM   of  Inventiom^    DU- 

cowrie*  and  Manu/aeturee. 

What  may  be  patented.] — A  method  of  les- 
sening the  consumption  of  steam  and  fuel  in 
fire-engines  is  a  subject  of  a  patent.  Horn- 
blower  V.  BouUon,  8  T.  R.  95.  And  see  Boul- 
ton  V.  Bull,  2  H.  Bl.  403,  500. 

If  the  shearing  of  cloth  from  list  to  list  by 
shears  is  known,  and  the  shearing  it  from  end 
to  end  by  means  of  rotatory  cutters  is  also 
known,  and  a  person  constructs  a  machine  to 
shear  from  list  to  list  by  means  of  rotatory 
cutters,  this  is  a  new  invention.  Lewis  v. 
Davis,  3  C.  &  P.  503— Tenterden. 

In  an  action  for  invading  a  patent  right  to 
machinery  for  drying  calicoes,  where  the 
specification,  after  setting  forth  the  mode  in 
which  the  cloth  was  to  be  extended  for  the 
purpose  of  drying,  proceeded  to  state  that  it 
might    be    taken   up    again    by    the    some 


machinery:  a  jury  having  found  tlat  tfe  m- 
vention  was  new  and  useful  oo  tbe  wbek, 
but  that  tbe  machine  was  not  useful  in  wose 
cases  for  taking  up  gocxls.  the  ooort  nefaei 
to  set  aside  tbe  verdict  for  the  plaintiff  asd 
enter  a  nonsuit.  Sawarth  v.  HcrrdcagtU,4M. 
at  Scott,  720;  1  Ring.  K.  C.  182. 

A  patent  for  an  improvement  or  impriic- 
ments  in  the  making  or  manafsictajiag  <^ 
elastic  goods  or  fabrics,  and  tlie  pnadactioB 
of  cloth  from  cotton,  flax  or  other  raitable 
materia],  not  capable  nf  felting,  in  widek  an 
interwoven  elastic  cords  or  strands  of  ladaa 
rubber,  coated  or  wound  round  with  Shaem- 
ous  material,  is  properly  the  subject-mattered 
a  patent.  Cornish  v.  Keene,  4  Scott,  337:  Z 
Bing.  N.  C.  570;  2  Hodges,  281. 

A  patent  was  obtained  for  a  new  and  m- 
proved  process  or  manufacture   of  silk,  sad 
silk  in  combination  with  certain  other  fibros 
su  bsta n  ces.   By  tbe  specification,  t  he  i  n  vent<  a 
declared  the  nature  of  the  invention  to  consst 
of  eight  several  and  distinct  parts  or  bes^ 
the  sixth  being  **  the  application  of  an  io- 
proved  process  to  the  throstle  machine,  on  tbe 
principle  of  the  long-ratch,  for  the  new  s&d 
useful  purpose  of  spinning  silk  w^iste:"  a^ 
the  seventh,  '*  certain  improvements  effected 
by  them  in  the  throstle  machine,   by  wbki) 
the  utility  in  spinning  silk  waste  was  greatlj 
augmented."  After  describing  the  old  process 
of  converting  silk  waste  into  yam,  the  speci- 
fication   proceeded    to    describe    the    noTid 
process   by  which  the    plain tifl^is    prodnced 
their  new  or  improved  manufacture;  and,  r- 
ferring  to  drawings,  continued :  **  the  annexed 
drawings,  for  the  most  part,   represent  tbe 
well  known      spinning      frame,     called    's 
throstle/  on  the  prineiple  of  the  long-ratch, 
as  implied   in   the  spinning   tif  flax;  wbich 
machine,  combined   with  the  improrcmeBti 
we  have  applied  to  it,  we  apply  to  tbe  nev 
and  useful  purpose  of  spinning  silk  waste  nf 
long  fibers  in  combination  wiih  flax  orwooL'* 
And  the  specification  concluded  thus:— ''We 
desire  it  to  be  understood  that  wc  di.9claiiB 
those  parts  of  the   process,  or  mechaoisa. 
which  were  or  may  have  been,  prcvions  to  tbe 
granting  of  our  patent,  well  known  or  in  ose 
for  the  same  purposes;  but  we  restrict  <>or 
claims  to  the  eight  several  heads  of  inventioa 
mentioned  in  the  early  part  of  the  specifica- 
tion, all  of  which  we  believe  to  lie  new,  sud 
of  great  public  utility :" — Held,  that  this  wis 
a  claim  either  of  a  new  invention,  or  s  new 
combination  of  parts  of  the  throstle  machine: 
and  the  jury  having  found  *'  that  the  inven- 
tion WHS  not  new,  but  nn  improved  process, 
not  a  new  combination,^^  that  the  cicfcodaot 
was  entitled  to  the  verdict  u])on  these  issues. 
Gibson  v.  Brand,  4  Scott,  N.  R  844;  4  M.  £ 
G.  170. 

A  patent  for  an  improvement  in  tho  msno- 
facture  of  ifion  by  the  application  of  an- 
thracite or  stone,  coal  and  culm,  combined 
with  tho  using  of  the  hot  air  blast  in  tbe 
smelting  and  manufacture  of  iron  from  iioa 
stone  mine  or  ore,  is  a  new  invention.  Cmu 
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V.  JFViM,    5   Scott,  N.  R.  888;  4  M.  &  G.  586; 
12  L.  J.,  O-  I>.  81. 

V-  obtained  a  patent  for  nn  improvement 
in  packing  hydraulic  and  other  machines  by 
means  of  a  lining  of  soft  metal,  the  effect  of 
'whiola     inras    to  make    certain    parts  of  the 
machines  air  and  flaid  tight.     Subsequently 
to  this,  IN.  discovered  that  soft  metal  had  the 
effect  of  diminishing  friction,  and  of  prevent- 
ing the    evolution  of  heat  when  applied  to 
the    surfaces  in    contact  with   machines  in 
rapid   motion,  and  subject  to  pressure;  and 
he  embodied  the  application  of  that  discovery 
to   machines  in  a   patent: — Held,  that  N.'s 
application    of  the  soft   metal  differed  es- 
sentially from  that  of  V.,  and  that  N.*s  patent 
"Wixa  new.      Newtan  v.  Vauehery  6  Exch.  859; 
21  Li.  J.,  £xch.  805. 

A  patent  for  certain  improvements  on,  or 
additions  to,  the  apparatus  or  parts  constitut- 
ing  what    are    called    braiding  or    plaiting 
machines,  whereby  the  inventor  was  enabled 
to  produce  by  such  machines  clastic  and  non- 
elastic  braids  and  other  fabrics,  with  elastic 
or  non-elastic  strands,  yams  or  threads  in- 
troduced  lengthwise  of  the  fabric,  and  four 
or  more  in  the  same  surface  or  plane,  or  mix- 
tures of  elastic  or  non-elastic  fibers  in  com- 
bination  in   the  same   fabric,  is  a  novel  in- 
vention.    Nickels  v.  ift>M,  8  C.  B.  679. 

A  ))atent  for  an  invention  of  improvements 
in  curds  for  carding  wool,  cotton,  silk  and 
other  fibrous  sui^stances,  and  for  raising  tiie 
pile  of  woolen   and  other  cloths  by  the  ap- 
plication and  adaptation  of  caoutchouc  or 
India  rubber,  as  a  substitute  for  the  fillets  or 
sheets  of  leather,  is  a  new  invention.     Walton 
V.  Potter,  4  Scott,  N.  R.  91;  3  M.  &  G.  411. 
A  patent  for  improvements  in  looms  for 
weaving  by  means  of  the  clutch  box  is  novel. 
Sellers  v.  Dickinson,  5  Exch.  312;  20  L.  J., 
^cb.  417. 

Previously  to  a  patent  being  granted,  gela- 
tine was  obtained  by  submitting  large  pieces 
of  hides  to  the  action  of  caustic  alkali,  or  by 
reducing  them  to  pulp  in  a  paper  machine, 
and  employing  blood  to  purify  the  product. 
The  invention  claimed  consisted  in  cutting 
the  hides  into  shavings,  thin  slices  or  films, 
whereby  the  use  of  blood  in  the  process  of 
purification  became  unnecessary.     The  speci- 
fication did  not  state  whether  they  were  to  be 
cut  wet  or  dry,  or  to  what  degree  of  thinness, 
or  what  was  the  minimum  of  heat  they  ought 
to  be  subjected  to  in  the  subscquemt  processes. 
It  was  proved  that  they  might  be  cut  cither 
Wet  or  dry,  and  that  the  thinner  they  were  cut 
tiic  better  if  the  fibrine  texture  was  preserved, 
and  that  the  most  satisfactory  result  would 
be  obtained  if  no  more  heat  was  used  than 
would  dissolve  the  gelatine  in  the  shortest 
period.     The  defendant  cut  the  hides  wet, 
and  about  twelve  to  the  inch : — Held,  that  the 
invention  was  the  subject  of  a  patent,  and 
that  the  defendant  had  infringed  it.     Wal- 
lington  v.   Dale,    7  Exch.    888;    23    L.   J., 
Exch.  49. 

Ja  1844,  G.  obtained  a  patent  for  improve- 
tneuts  in  grinding  wheat  and  other  grain. 


He  described  as  his  invention  **  the  forcing 
and  distributing  of  atmospheric  air  from  the 
eye  or  center  of  millstones,  for  the  purpose 
of  cooling  the  grain  during  the  process  of 
grinding."  This  was  effected  by  an  air  box 
placed  below  the  mill-stones,  into  which  the 
air  was  forced  by  the  rapid  rotation  of  a  fan 
or  a  blower,  which  caused  a  cui'rent  of  air 
perpendicular  to  the  axis  of  the  fan,  and  tiie 
air  was  conducted  by  a  pipe  through  the  eye 
of  the  lower  stone  to  the  center  of  the  two 
stones,  and  there  distributed  between  them 
by  an  apparatus  provided  with  fans  or  arms. 
In  1846,  B.  obtained  a  patent  **for  improve- 
ments in  manufacturing  wheat  and  other 
grain  into  meal  and  flour."  His  invention 
consisted  of  the  application  of  ventilating 
vanes  or  screws  at  the  center  of  the  stones  for 
supplying  the  air  between  the  grinding  sur- 
faces ;  a  portable  ventilating  machine,  blowing 
by  a  screw  vane,  which  caused  a  current  of 
air  parallel  to  the  axis  of  the  vane,  was 
attached  externally  to  the  eye  of  the  upper 
mill-stone;  the  screw  vane  being  set  in  rapid 
motion,  the  air  was  compelled  to  pass  through 
the  eye  into  the  center  of  the  two  stones,  and 
so  find  its  way  out  between  them.  In  1851, 
C.  obtained  a  patent  for  improvements  in 
grinding  wheat,  and  his  plan  was  to  remove 
from  the  center  of  both  stones  a  large  circular 
portion  of  each,  and  in  this  space,  opposite  to 
the  separation  of  the  two  stones,  to  place  a  fan 
or  blower,  by  the  rapid  rotation  of  which  a  cen- 
trifugal motion  was  given  to  the  air,  and  it 
was  driven  between  the  stones:— Held,  that 
C.'s  invention  was  no  infringement  of  B.*8, 
but  that  each  wtis  a  new  method  of  accom- 
plishing a  well-known  object,  viz.,  the  cool- 
ing grinding  substances  by  the  common  prin- 
ciple of  obttiining  a  current  of  air  by  a 
rotating  vane.  BotUl  v.  Pimm,  11  Exch.  718. 
See  Bovill  v.  Keyworth,  7  £1.  <&  Bl.  725 ;  8 
Jur.,  N.  S.  817. 

Vegetable  gas  had  been  obtained  from  oils 
which  were  separated  from  seeds  and  other 
oleaginous  substances  by  pressure.  It  was 
discovered  that  gas  might  be  distilled  at  once 
from  the  seeds  and  other  oleaginous  sub- 
stances, without  first  separating  the  oil: — 
Held,  that  assuming  the  invention  to  be  new, 
it  was  such  as  might  be  the  subject  of  a 
patent.  Booth  v.  Kennard  {in  error),  1  H.  & 
N.  527;  8  Jur.,  N.  S.  21;  20  L.  J.,  Exch.  23 
— Exch.  Cham. 

The  employment  of  hydrate  of  lime  for  the 
purpose  of  precipitating  the  animal  and 
vegetable  matter  contained  in  sewage  water, 
and  so  producing  an  f^icultural  manure,  is  a 
good  subject-matter  to  a  patent!'  Higgs  v. 
Goodwin,  6  Jur.,  N.  8.  97;  27  L.  J.,  Q.  B. 
421;  El.,  Bl.  ^LEl.  529. 

A  person  using  the  same  process,  and  ob- 
taining a  product,  not  for  the  purposes  of 
commercial  profit,  but  for  purifying  sewage 
water  merely,  is  not  guilty  of  an  iufrmgcment 
of  the  patent.     lb. 

The  plaintiff,  on  applying  for  a  patent, 
prior  to  the  15  &  10  Vict.  c.  83^  delivered  ^o 
the  attomey-gcnenil  a  deposit  paper  3iiu.lg 
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that  his  inTention  was  '*for  absorbing  sul- 
phiiivtred  hydrogen  and  other  gaiies  into 
ponms  bodies  and  ren»Tating  them  agiiin, 
either  by  licat  or  by  taking  off  the  atmos- 
pheric pressure.*'  In  1849  he  obtained  a 
patent  for  '*  an  improved  mode  of  compress- 
ing fient  for  making  fuel  or  gas,  and  of  man- 
ufacturing giis.  and  of  obtaining  certain 
subritunces  applicai>Ic  for  purifying  the  same.*' 
Tiie  invention,  described  m  the  specification, 
witH,  passing  tiie  gas  through  a  mixture  c< in- 
sisting of  the  subsulphati%  the  oxyclilorides, 
or  the  hydrated  or  precipitated  oxiaes  of  iron, 
either  by  themselves  or  mixed  with  sulphate 
of  lime  and  sawdust,  or  peat  charcoal,  **80 
as  to  make  a  porous  material,  whereby  the  gas 
will  liedeprived  of  its  sulphuretted  hjdrogen, 
which  will  l»e  absorbed  into  the  porous  ma- 
terial, water  being  fonned  by  the  union  of 
the  ox^'g^n  of  the  oxide  with  the  hydrogen 
of  the  Milphuriftted  liydrof^en.  As  soon  us 
the  material  ceas<fs  to  purify  the  gas  from 
sulphuretted  hydrogen,  the  gas  is  to  be  shut 
off  from  the  purifier,  and  a  communication 
opened  with  the  external  air,  which  is  to  be 
admitted  to  the  purifying  material,  and  by 
the  agency  of  which  it  will  be  renovated,  and 
the  UMcombined  gases  which  have  been  ab- 
sorbed driven  off.  The  best  way  to  effect 
this  is  partially  to  take  off  the  atmospheric 
pressure  at  the  top  or  bottom  of  the  purifier 
in  which  the  purifying  material  is  contained, 
by  connecting  it  with  a  pipe  to  a  hot  and 
powerful  chimney,  so  as  to  cause  a  current  of 
air  to  pass  through  tiie  purifier.  The  current 
of  air  will  drive  off  the  volatile  g:iscs,  and 
re-oxidize  the  iron  of  the  sulphuret  of  iron. 
As  soon  as  the  iron  is  re-oxidized,  the  gas  is  to 
be  passed  through  it  again."  He  claimed, 
first,  purifying  gas  by  passing  it  through 
precipitated  or  liydruted  oxides  of  iron:  and 
secondly,  renovating  the  purifying  material 
by  exi)osing  it  to  the  action  of  the  air.  The 
jury  found  that  the  invention,  in  respect  of 
which  the  plaintiff  applied  for  a  patent,  am) 
in  respect  of  which  his  patent  was  granted, 
whether  aptly  described  in  the  deposit  paper 
or  not,  was  the  plaintiff's  invention:— Held, 
first,  that,  assuming  the  deposit  paper  deliv- 
ered to  the  attorney  gencr.d  did  not  correctly 
deMcrihe  the  matter  in  respect  of  which  the 
plaintiff  applied  for  a  patent,  the  defendant 
was  not  entitled  to  have  a  verdict,  on  a  plea 
that  the  invention  described  in  the  specinca- 
tion  was  another  and  a  different  invention 
from  that  for  which  the  letters  patent  were 
granted.  Hill$  v.  London  Oatlight  Company^ 
5  H.  &  K.  812;  29  L.  J.,  Exch.  409. 

In  the  specification  of  a  prior  patent  by  C. 
for  purifying  gas,  dated  in  1840,  after  speak- 
ing of  the  use  of  black  oxide  of  manganese  for 
purifying  gas,  he  went  on  to  say,  **  the 
same  effect  may  be  produced  by  the  applica- 
tion of  the  oxide  of  zinc,  and  the  oxides  of 
iron  treated  precisely  in  the  way  above 
described  :"--Held,  that,  assuming  that  C. 
meant  to  claim  nil  oxides  of  iron  for  purifying 
gas,  inasmuch  as  some  would  not  answer,  the 
court  could  not  say,  as  a  matter  of  law,  that 


a  patent  could  not  be  bad  by  a  persoa  whs 
afterwards  disci vercd  that  precipata;ied  by- 
d rated  oxides  were  those  which  it  wi 
to  use.     Ih. 

The  jury  having  found  that  O.*^ 
ti<m  did  not  disclose  the  use  of  hydxatcd 
oxides  of  iron,  the  court  refuaccl  to  grxst  a 
new  trial.     lb. 

In  working  for  the  purpose  of   ooaofiictBf 
the  specification  of  his  patent,  C.    bad  omI 
oxides  of  in)n  for  the  purification   oi  g»*%  ■■! 
the  gas   purified   by  him,  to  the    extent  cf 
20,000  feet  a  day,  had  for  many  daji^  beea 
mixed  with  the  ordinary  gas,  and  suf^iied  t» 
the  public  from  the  mains  of  a  gas  compaaj. 
He  had  renovated  the  material  by  expo^ag  m 
to  lieat  on  the  top  of  some  retort  bc^da.     The 
oxides  were  originally  in  a  bydratetl   sfat^ 
and  the  heat  used  by  him  while  bo  wrortmtg 
was  not  sufficient  to  render  them  aAhvdroas; 
but    not    knowing    the    difference    becweem 
hydrated  and  anhydnius  oxides,  and   aoppa- 
ing  that  a  better  result  would   tbcr^hy  be 
obtained,  he  directed  in  his  specificattoa  ti«t 
the  material  should  bo  raised  to  a  red   beat, 
which  would  render  the  oxides  anhvdfoaa. 
The  jury  having  found  tliat  what  C  did   was 
in  the  nature  of  an  experiment,  and   not  a 
publicatitm  to  the  world,  tlie  court  refoaed 
to  disturb  the  verdict  on  that  point.     Ik, 

In  1847,  F.,  having  obtained  a  patent  for 
the  purification  of  gas  by  chloride  of  cakriam, 
specified  a  mode  of  making  the  chloride  of 
calcium  by  decomposing  muriate  of  mangaa- 
ese,  iron  or  zinc,  and  said,  *'The  oxides  or 
carbonates  w  hich   result  are  useful   for  the 
said  purification  of  gas,  and  need  not  be  r^ 
moved.  *'    ^fhe  oxides  so  prepared  won  Id  be 
hydrates: — Held,  that  the  court,  on  a  com- 
parison of  F.'s  specification  with  that  of  the 
plaintiff,  could  not  say,  as  a  matter  of  law, 
that  F.  had  anticipated  the  plain tilTs  iawa- 
tion.     76. 

Before  the  date  of  the  plaintiff's  patent, 
it  was  known  that  hydrated  oxides  of  iron 
would  absorb  sulphuretted  hydrogen ;  but  it 
was  not  known  that  they  could  be  practically 
used  in  the  purification  of  coal  gas  from  sol* 
phurettod  hydrogen: — Held,  that  a  patent 
might  be  had  for  applying  hydrated  oxides 
to  absorb  sulphuretted  hydrogen  from  coal 
gas.  *  lb. 

It  was  also  known  that  sulphuret  of  iroa 
produced  bj^the  action  of  sulpli  retted  hydr»* 
gen  upon  hydrated  oxide  of  iron,  would  be 
re-oxidized  by  beiiig  exposed  to  the  action  of 
atmospheric  air.  But  it  was  not  known  that 
when  the  sulphuret  was  produced  by  exposure 
of  hydrated  oxide  of  iron  to  the  action  of 
sulphuretted  hydrogen  mixed  with  ^oal  gas, 
the  re-oxidation  of  the  iron  might  not  be  pre- 
vented by  the  cyanogen,  com(K>unds  of  am- 
monia, and  tarry  matter  which  would  be 
mixed  with  it: — Held,  that  a  patent  might  be 
had  for  re-oxidizing  the  iron  by  exposure  to 
the  air  after  it  had  l>een  used  in  the  purifica- 
tion of  coal  gas.     lb. 

Held,  also,  that  the  invention  came  withia 
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be  title  of  his  patent  as  an  improved  modo  of 
cutauf acturing  .gas.     lb. 

A  patentee  claimed,  first,  a  roodo  of  upply- 
n^  rollers  and  runners  to  tUe  footstaua  of 
kkates  80  that  they  might  bo  <;rampod  or 
turned  so  as  to  cause  the  skate  to  run  in  a 
survcd  lino  by  the  canting  or  tilting  of  tlie 
rootstand ;  and  secondly,  the  mode  of  secur- 
ing the  runners  and  making  them  reversible, 
as  above  described: — Held,  that,  assuming 
Hiut  there  wiis  nothing  novel  in  the  mode  of 
8ecurin<^  the  runners  to  the  footstand,  yet  that 
the  want  of  novelty  in  tlio  second  claim  did 
nut  invalidate  the  patent,  because  the  second 
claim  must  be  read  as  claiming  a  subsidiary  in- 
vent ion  to  Ikj  used  only  in  connection  with  the 
]>rincipal  invention.  Plimpton  v.  SpUler^  6  L. 
R.,  Ch.  Div.  412;  37  L.  T.,  N.  8.  50— C.  A. 

"What  ar«  not  patentable.] — A  patent  was 
taken  out  for  improvements  in  making  but- 
tons.    Tho  specilication  stated  the  iniprove- 
racnt  to  consist  in  tho  substitution  of  a  flexi- 
ble material  for  metal  shanks,  and  it  described 
tlio  mode  in   which  this  material  might  be 
fixed  to  tho  intended  button,  and  made  to 
project  from  it  in  the  necessary  condition  for 
use,  by  the  help  of  a  metal  collet  or  ring  with 
teeth.     Neither  tho  construction  of  the  but- 
ton, nor  the  application  of  the  flexible  shank, 
was  new;  tho  use  of  tho  toothed   ring,  as 
described  in  the  specification,   was  so,   but 
this  was  not  stated  to  be  tho  subject-matter 
of  the  invention;    and  it  appeared  by  the 
specification,  tihnt  tho  effect  produced  by  it 
might  be  brought  about  in  other  modes,  which 
the  patentee  had  also  used: — Held,  that  tho 
patent  was  not  maintainable,  since  the  inven- 
tion consisted  only  in  combining  two  things 
which  were  not    new,  and  the  use  of  the 
toothed  ring  in  forming  the  flexible  shank, 
though  new,  was  not  the  object  of  the  inven- 
tion, out  only  a  mode,  among  others,  which 
was  already  known,  of  carrying  it  into  effect. 
Saunddrs  v.  Aston,  8  B.  &  Ad.  881. 

When  a  patent  has  been  obtained  for 
strengthening  and  polishing  linen  and  cotton 
yarns  by  means  of  friction  brushes,  another 
IKitent  cannot  be  taken  out  for  applying  the 
t»me  process  to  yarns  of  wool  or  hair,  or  to 
fabrics  made  of  cotton,  linen,  silk,  wool  or 
hair.  Brook  v.  Aattm,  6  Jur.,  N.  8.  1025;  28 
L.  J.,  Q.  B.  175;  8  El.  &  Bl.  478-Exch. 
Cham. 

Hoops  of  whalebone,  cane,  and  other  sub- 
stances, suspended  from  the  waist  and 
forming  a  petticoat,  had  long  since  been 
used  by  ladies.  A  person  took  out  a  patent 
for  usiDg,  for  tho  same  purpose,  hoops  made 
of  steel  watch-springs : — Held,  that  this  was 
not  an  invention  which  could  properly  be 
made  the  subject  of  a  patent.  T/iomp$on  v. 
Jamet^  32  Beav.  570. 

A  patent  was  taken  out  for  *'a  new  and 
improved  mode  of  manufacturing  silk,  cotton, 
linen  and  woolen  fabrics."  The  specification, 
and  a  disclnimer,  set  forth  that  the  patentees 
claimed  "the  mode  hereinbefore  described  of 
producing  or  preparing  stripes  of  silk,  cotton« 
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woolen  or  linen,  or  of  a  mixture  of  two  or 
more  of  these  materials,  in  such  a  manner 
that  the  weft,  or  lateral  fibers  of  both  cut 
edges  of  each  stripe  are  all  brought  up  on  one 
side,  and  into  close  contact  with  each  other, 
find  tlio  re- weaving  of  such  8tri()es  with  the 
M'hole  fur  or  pile  uppermost,  into  the  surfaces 
of  carpets,  <&c."  One  of  these  processes  was 
old.  The  judge  directed  the  jury,  that  if  one 
was  new,  the  patent  could  be  supported  for 
tho  combination  of  them,  luid  would  only  bo 
invalid  if  there  had  been  u  public  use  of  both 
before  the  date  of  tho  patent: — Held,  that 
this  direction  was  erroucDtis,  and  that  the 
patent  was  void.  Templeten  v.  Maefarlane^ 
1  H.  L.  Cas.  595. 

Ladies'  mourning  bonnet  and  hat  falls 
having  previously  been  made  with  the  orna- 
mental folds  on  the  outside  only,  so  that 
when  turned  up  a  '*  wrong  side''  was  exposed 
to  view,  the  plaintiff  introduced  and  patented 
an  improved  mode  of  making  them  with  tho 
folds  on  the  inner  side  also,  so  ns  to  form 
both  sides  alike,  but  there  was  no  novelty  in 
the  process  of  manufacture: — Held,  that  this 
was  not  a  subject  for  a  pat4*nt.  White  v. 
Toms,  87  L.  J.,  Clianc  204;  17  L.  T.,  N.  S. 
848— V.  C.  M. 

A  valid  patent  for  an  entire  combination 
for  a  process  gives  protection  to  each  patt 
that  is  new  and  material  for  that  process;  but 
a  part  which  in  itself  could  not  have  been  the 
subject  of  a  patent,  or  the  advantages  of 
which  arc  merely  collateral  to  the  objects  of 
the  invention,  is  not  protected.  Parkes  v. 
Stenens,  18  W.  It.  288;  22  L.  T.,  N.  S.  035;  5 
L.  R.,  Ch.  80. 

Tho  application  to  a  globular  lamp  of  a 
sliding  door  instead  of  a  hin«jfcd  one  cannot 
be  the  subject  of  a  patent,     lb. 

The  adaptation  of  a  sliding  door  to  a 
spherical  lamp,  sliding  doors  having  pre- 
viously been  applied  to  cylintlrical  himps  and 
to  other  glazed  surfaces,  canuot  of  itself  be 
the  subject  of  a  patent.     lb, 

P.  was  one  of  three  referees  appointed 
under  an  act  of  parliament  to  inspect  tho 
works  of  gas  companies  and  investigate  the 
processes  of  manufacture  carried  on  therein, 
with  the  view  of  ascertaining  the  means 
adopted  therein  for  purifying  gus,  and  to 
ascertain  with  what  degree  of  puiity  each 
company  could  retisonably  be  required  to 
make  and  supply  gas,  and  to  prescribe  the 
maximum  amount  of  impurity  with  which  ftivn 
should  be  allowed  to  be  charged,  and  by  lou 
act  tho  gas  companies  were  directed  to  give 
to  the  referees  all  facilities  for  the  perform- 
ance of  their  duties.  In  the  performance  of 
their  duties,  the  referees  came  to  tho  conclu- 
sion that  the  best  results  would  be  obtained 
by  adopting  a  new  system  of  working  the 
lime  purifiers,  so  as  to  absorb  a  larger  amount 
of  carbonic  acid  gas  tlian  before : — Held,  that 
this  was  not  the  proper  subject  (»f  a  patent. 
Patterson  v.  Oaslight  and  Coke  Company^ 
2  L.  R,  Ch.  Div.  812;  45  L.  J.,  Chauc.  Div. 
812;  85  L.  T.,  N.  8.  11— C.  A. 

Patentees  of  lamp-burners  claimed  by  their 
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spedflcfttion  as  their  inyeniioii  the  construc- 
tion of  buniers,  **in  the  manner  described 
and  illustrated  in  the  figures;  that  is  to  saj, 
the  employment  in  the  same  burner  of  two 
or  more  flat  or  curved  wick-cases  or  holders 
in  which  two  or  more  fiat  wicks  are  placed  so 
as  to  produce  thereby  one  or  more  flat  flames, 
or  elliptical  or  nearly  circular  flames."  The 
fibres  referred  to  showed  burners  with  two 
wicks  passing  through  a  double-slotted  cone. 
The  use  of  two  wicks  witli  a  single-slotted 
cfine  was  old: — Held,  that  the  claim  could 
not  be  read  as  limited  to  burners  with  a 
double-slotted  cone,  and  that  the  ]>atent  was 
bad  for  want  of  novelty.  Hinha  v.  Safety 
Lighting  Company,  4  L.  R.,  Ch.  Div.  607;  86 
L.  T.,  K.  a  891;  46  L.  J.,  Chanc.  Div.  185 
— R. 

A  description  in  the  specification  of  a 
lamp-burner,  omitted  to  state  where  the  hole 
for  the  admission  of  air  was  to  be: — Held, 
that  the  specification  was  insufficient.     lb. 

The  following  inventions  were  held  void 
for  want  of  novelty : — 

Turning-tables  for  railway  purposes.  Holmes 
T.  London  and  North  Western  kaUway  Com- 
pany, 13  C.  B.  881;  23  L.  J.,  C.  P.  58;  17 
Jur.  804. 

.  Manufacture  of  gas  direct  from  seeds, 
leaves,  flowers,  branches,  nuts,  fruit  and 
other  substances  containing  oil,  or  oily,  or 
resinous  matter,  similar  to  K.*s  previous 
patent  Booth  v.  Kennard,  d  H.  <fe  N.  84;  26 
L.  J.,  Exch.  805^Ezoh.  Cham. 

Though  a  valid  subject  of  a  patent  if  novel. 
8.  a  in  Exch.,  1  H.  &  N.  527;  8  Jur.,  N.  S. 
21;  26L.  J.,  Exch.  23. 

Agricultural  reaping  machines.  M^Cormick 
T.  Gray,  7  H.  ft  N.  25;  81  L.  .!.,  Exch.  42; 
9  W.  It.  809;  4  L.  T.,  N.  8.  882. 

Fishes  and  fish -joint  for  connecting  the 
ends  of  rails  on  railways.  Hanoood  v.  Great 
Northern  Maihoay  Company,  11  H.  L.  Cos. 
654;  85  L.  J.,  Q.  B.  27;  12  L.  T.,  N.  S.  771; 
though  a  good  subject-matter  for  a  patent; 
S,  C,  in  Q.  B.,  6  Jur.,  N.  8.  998;  29  L.  J., 
Q.  B.  198. 

Betts^  manufacture  of  cnpsules,  in  the  Ex- 
chequer Chamber,  held  void  on  the  ground 
of  D.*8  previous  patent  ot  Albion  metal  for 
facings  of  cisterns,  ftc.  Bette  v.  Memies,  80 
L.  J.,  Q.  B.  81;  6  Jur.,  I<.  S.  1290;  but  on 
appeal  to  Dom.  Proc.,  Betts'  Patent,  held  to 
be  valid.  Bette  v.  Mennes,  10  H.  L.  Cas. 
117;  9  Jur.,  N.  8.  29. 

n.  Letters  Patent;  Specivications;  Dis- 
claimers. 

1.  Grant,  BeaUng,  and  Regiatration, 

Qnmta  to  snl^acts  or  foreigners.] — A 
patent  granted  to  a  British  subject  in  his  own 
name  for  an  invention  communicate^!  to  him 
by  a  foreigner,  the  subject  of  a  state  in  omity 
with  Qreat  Britain,'  is  not  void,  although  such 
patent  is  in  truth  taken  out  and  held  by  the 
grantee  in  trust  for  such  foreigner.     Beard  v. 


EgerUm,  3  C.  B.  97;  10  Jur.  643;  15  L  J, 
C.  P.  270. 

In  such  case,  the  grantee  is  the  true  sal 
first  inventor  within  the  realm,  witlua  H 
Jac.  1,  c.  8.    76. 

As  to  extensions  or  renewals  to  reEsdoli 
abroad  or  to  foreigners, — see  this  title,  T.,  1 


—  to  masten  or  servants.] — If  a  serr^ 
while  in  the  emphiy  of  hb  master,  makes  a 
invention,  that  invention  belong  to  tk 
servant,  and  not  to  the  master.  BSa^am  t. 
EUee,  1  C.  &  P.  558;  R  &  M.  187— AUbc^ 

Where  a  master  and  his  foreman  boll 
invented  certain  improvements  for  which  tht 
master  sought  letters  patent: — Held,  tlot 
they  ought  only  to  be  grniQted  on  the  tenB§ijf 
their  being  vested  in  trusuies  for  the  nusts 
and  the  foreman.  Butsdl,  7a  re,  2  De  6^ 
M.  <&;  G.  130. 

When  a  servant  filed  a  pmrisionai  specf£cs- 
tion  for  an  invention,  after  which  the  master 
filed  a  provisional  s|)ecification  for  a  siaiihr 
invention,  and  subsequently  filed  a  compleU 
specification  and  ctbt:iined  letters  patent:— 
Held,  that  the  great  seal  might  be  affixed  to 
the  letters  patent  for  the  8erv.nnt*s  inveotiao, 
and  that  the  letters  patent  might  bear  ibe 
date  of  his  provisional  specification.  So^ 
and  Young,  Ex  parte,  6  L.  U.,  Ch.  274;  19  W. 
R.  425. 

Duty  of  patent  agents.] — A  patent  ageat 
is  expected  to  know  the  law  relating  to  the 
practice  of  obtaining  patents.  Ijee  v.  WMer, 
41  L.  J.,  C.  P.  91;  7  L.  R,  C.  P.  121;  26L 
T.,  N.  8.  70. 

When,  therefore,  such  an  agent  who  vai 
employed  to  procure  a  patent,  being  not  avare 
of  the  decision  (which  makes  it  necesssiy, 
notwithstanding  a  provisional  specificatioabas 
been  filed,  to  take  care  that  the  patent  is 
sealed  before  another  iiatcot  for  the  same 
invention  is  obtained  by  a  later  applicant), 
delayed  four  months  between  filing  the  pro- 
visional specification  an<l  applying  to  have 
the  patent  scaled,  whereby  a  aubseqoeat 
applicant  for  a  patent  for  the  same  inveatioB 
was  able  to  get  his  patent  sealed  first,  aad  so 
prevent  such  ngent  from  procuring  a  pateat 
for  his  employer: — Held,  evidence  of  negli- 
ge nee,  for  which  such  patent  agent  miglit  be 
liable  in  an  action  at  the  suit  of  his  employer. 
Ih. 

Provisioaal  specificationa.] — A  provisiooal 
speciHcntion,  if  allowed  by  the  law  officer  of 
the  crown,  cannot  l)e  impeached  as  being  too 
general.  Penn  v.  Bibby,  2  L.  R.,  Chanc  127; 
36  L.  J.,  Chanc.  455;  15  W.  It  208;  15 L 
T.,  N.  ».  39D~C. 

The  office  of  the  provisional  specificatioo  is 
only  to  describe,  generally  and  fairly,  the  na- 
ture of  the  invention,  and  not  to  enter  into 
nil  the  minute  details'  as  to  the  manner  in 
which  the  invention  is  to  be  carried  out,  is 
in  the  complete  specificatioo.  Newall,  In  n, 
4  C.  B.,  N.  8.  209;  4  Jur.,  N.  S.  503;  27  L 
J.,  C.  P.  237. 

Where  a  provisional  specification  was  filed 
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tli«  17th  of  March,  and  afterwards  abnn- 
L<=»ned  by  tha  inventor,  who  delivered  another 
^Sl^^cification  for  the  same  invention  on  the 
■  Otii  of  April,  in  respect  of  which  a  patent 
panted  to  him  on  the  12th  of  October, 
dated  as  of  the  10th  of  April: — HeM, 
there  had  not  been  a  dedication  of  the 
vention  to  the  public  by  the  abandonment 
t  the  first  provisional  specification,  but  that 
patent  was  valid  by  15  &  16  Vict.  c.  83, 
-  24.  Oxleyy.  Hollen,  8  0.  B.,  N.  S.  006;  30 
J.,  C.  P.  68;  8  W.  R.  626;  2  L.  T.,  N.  8. 
64. 

The  exist^ince  of  a  prior  provisional  spccifl- 
<:ation  is  not  a  ground  on  which  the  attorney- 
general  ought  to  refuse  to  allow .  a  second 
^provisional  specification  by  another  inventor 
^o  be  filed;  and  in  the  event  of  the  latter  ap- 
plicant for  provisional  protection  being  the 
first  to  obtain  a  grant  of  letters  patent,  his 
patent  is  a  bar  to  the  grant  of  letters  patent 
for  the  same  invention  to  the  earlier  applicant 
for   such  provisional  protection.     Bates  and 
liedgate.  In  re,  88  L.  J.,  Ohanc.  501;  4  L.  K., 
Ch.  577;  17  W.  U.  900;  21 L.  T.,  N.  8.  410— 0. 
A  provisional  specification  is  not,  in  gen- 
eral, intended  to  give  a  complete  description 
of  an  invention  to  the  public,  but  only  to  pro- 
tect the  inventor  until  the  description  is  ^K'r- 
fected  in   the  final   specification.     Stoner  v. 
Todd,  4  L.  11.,  Ch.  Div.  58;  40  L.  J.,  ChnnQ. 
Djv.  32;  35  L.  T.,  N.  8.  001— U. 

When  a  provisional  specification  contained 
an  incomplete  description,  part  of  which  was 
omitted  m  the  final  specification:— Held, 
that  there  was  no  prior  publication  of  the  \}Mt 
omitted  so  as  to  vitiate  a  subsequent  patent 
of  a  similar  invention  on  the  ground  of  want 
of  novelty.     lb. 

As  to  requisites  of  specifications,  generally, 
and  effect  of  viiriance  from  provisional  speci- 
ficj^tions, — see  this  title,  U.,  2. 

Ck>ples  and  inspection  of  provisional  speci- 
fications.]—[By  16  &  17  Vict.  c.  115,  B,%,tke 
€ommiMioner9  of  patents  $fia/l  catue  true  copies 
of  all  provisional  specifications  left  at  the  office 
of  ike  commissioners  to  he  open  to  the  inspection 
of  the  public  at  such  times  ofter  tJie  date  of  the 
record  thereof  respectively^  as  the  commissioners 
shall  hy  their  order  from  time  to  time  dtrect.] 

An  applieition  under  this  provision  for  the 
inspection  of  the  provisional  specification  of 
letters  patent,  on  the  ground  that  the  subject- 
matter  was  the  same  as  that  for  which  the  ap- 
plicant hvuA  obtained  letters  patent,  was  ro- 
fascd.  Tolson's  Patent^  0  De  G.,  M.  <fe  G. 
422. 

Opposing  grant] — Leave  was  given  to 
oppose  the  granting  of  letters  patent,  not- 
withstanding the  time  for  entering  an  op- 
position had  expired,  the  reason  for  the 
delay  in  entering  such  opposition  being 
accounted  for.  Srennand^s  Patent,  In  re,  7 
Jur.,  N.  S.  CftO:  4  L.  T.,  N.  S.  450— C. 

A  party  who  has  not  oppf>sed  the  sealing  of 
a  patent  before  the  law  officer  of  the  crown. 
Will  Dot  be  allowed  to  oppose  before  the  lord 


chancellor.  MitcheWs  Patent,  In  re,  2  L.  R, 
Chanc.  843—0. 

A  person  may  give  notice  of  objection,  and 
oppose  the  sealing  of.  a  patent  before  the 
lord  chancellor,  without  previously  applying 
to  the  court  for  leave  to  enter  opposition. 
VineenVs  Patent,  In  re,  2  L.  R. ,  Ohanc.  841 ; 
15  W.  R.  524  -C. 

In  opposing  the  grant  of  letters  patent,  the 
burden  is  on  the  opponent  to  show  that  the 
grant  would  be  clearly  wrong.  Sheffield,  Ex 
part^,  8  L.  R.,  Ch.  287;  42  L.  J.,  Chanc.  850; 
21  W.  R.  233. 

When  the  facts  on  which  the  opponent 
relies  were  within  his  knowledge  when  he 
opposed  before  the  law  officer,  he  cannot 
when  before  the  lord  chancellor  raise  a  new 
legal  argument  on  these  facts;  nor  can  he 
then  bring  forward  evidence  which  ho 
might  have  brought  before  the  law  officer. 
lb. 

Ilotice  of  objections  was  filed  to  sealing 
of  letters  patent,  and  afterwards  withdrawn. 
On  ])etition,  the  costs  occasioned  by  such 
objections  were  ordered  to  be  paid  by  the 
person  who  had  filed  them.  Cobtetfs  Patent, 
In  re.  8  Jur.  N.  8.  100;  31  L.  J.,  Ohanc.  333; 
5  L.  T.,  N.  8.  387— C. 

Bntering  caveats.] —A  party  who  had 
lodged  an  unsuccessful  caveat  against  the 
granting  of  a  patent,  ordered  to  pay  to  the 
{mtentce  the  taxed  costs  occasioned  by  the 
caveat.  Cutler's  Patent,  In  re,  4  Mylne  <&  0. 
610. 

Tlte  effect  of  a  caveat  lodged  at  the 
chambers  of  the  attorney-general  is  merely 
to  entitle  the  party  h>dging  it  to  notice.  lioff, 
V.  Cutler,  8  0.  &  K.  215— Denman. 

Where  a  caveat  w^as  lodged  before  tlie 
great  seal  was  affixed  to  a  patent,  the  lord 
chancellor  declined  to  enter  into  the  merits 
of  the  opp«»sition,  but  referred  the  matter 
back  to  the  attorney-general.  FawcetVs 
Patent,  In  re,  2  Do  G.,  M.  &  G.  430. 

No  caveat  ai^ainst  tlie  sealing  of  letters 
patent  will  be  cnrcri'd  without  the  express 
leave  of  the  lord  chancellor.  UcalliorrCs 
Patent,  In  re,  10  Jur.,  N.  S.  810;  12  W.  R. 
1008;  10  L.  T.,N.  S.  802. 

As  to  caveats  against  extension  or  renewal 
of  patents, — see  this  title,  V.,  2. 

Scaling;  priority  of  claim.] —Letters  patent 
were  seiiled  in  a  case  where  the  evidence 
shewed  gi^eat  similarity  between  the  alleged 
invention  and  one  for  whicli  n  patent  was 
already  in  force.  ToUon'a  Patent,  0  De  G., 
M.  &  G.  422. 

Sealing  letters  patent  after  time  for  pro- 
visiotml  protection  had  expired  under  15  &  10 
Vict.  c.  88,  ss.  19,  20.  HnckiJitosh's  Patent, 
In  re,  2  Jur.,  N.  8.  1242—0. 

The  crown  can  at  any  time  before  the  great 
seal  is  affixed,  upon  a  pro|KM'  ciise  being  mad6 
out,  countermand  the  warrant.  Schlumberger, 
In  re,  0  Moore  P.  C.  0.  1. 

Unless  a  patent  is  clearly  bad,  the  lord 
chancellor  will  not  refuse  to  seal  it,  aa  the 
effect  of  such  refusal,  if  erroneous,  would  be 
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Irremediable,  whereas  the  sealing  of  a  bad 
patent  leaves  every  one  at  liberty  to  dispute  it. 
Spenee,  In  re,  3  De  O.  &  J.  623. 

Where  there  was  but  one  affidavit  dis- 
tinctly swearing  to  the  public  use  and  sale  of 
an  alleged  invention  prior  to  the  date  of  the 
application  for  a  patent,  the  great  seal  was 
oraered  to  be  affixed  to  the  fmtent.  Tolhau- 
$en's  PaUnt,  2n  re,  14  W.  R  551— C. 

The  time  within  which  the  application  for 
the  warrant  and  for  the  letters  patent  ought 
to  be  made  under  the  rules  of  the  patent 
commissioners  mnv  bo  extended,  where  the 
deluy  is  small  and  Accidental.  Ileraee,  In  re^ 
1  L.  R,  Chanc.  618;  14  L.  T.,  N.  8.  842. 

The  lord  chancellor,  on  an  application  for 
sealing  a  patent,  will  not  interfere  with  the 
decision  of  the  law  officer  of  the  crown,  un- 
less in  a  case  of  fraud,  or  of  surprise,  or  of 
some  material  fact  having  come  to  the  knowl- 
edge of  the  party  since  the  cose  was  beforo 
the  law  officer.  Vineenfs  Patent,  In  i^e,  2  L. 
R,  Chanc.  341 ;  15  W.  R  524. 

Where  the  granting  of  a  patent  was  o]> 
posed  by  the  owner  of  a  similar  patent  on 
the  ground  that  the  application  was,  under 
the  circumstances,  a  breach  of  good  faith  on 
the  part  of  the  applicant,  the  lord  chancellor 
directed  the  patent  to  issue  uf^on  certain 
terms.  Daine^s  Patent,  In  re,  26  L.  J.,  Chanc. 
S98— C. 

Where  a  petition  to  have  the  great  seal 
affixed  to  a  patent  had  been  tiled,  and  the 
respondents  served  with  notice  two  months 
before  the  first  day  of  Michaelmas  term,  for 
which  day  the  petiti<m  was  answered,  and 
the  resiH>ndents  only  filed  affidavits  on  the 
morning  of  that  day: — Held,  that  they  could 
not  be  read,  and  the  patent  was  ordered  to 
be  sealed.  M^Kean'^s  Patent,  In  re,  1  De  G., 
P.  &  J.  2;  8  W.  R  1;  1  L.  T.,  N.  8.  19. 

L.  and  W.  were  joint  patentees  of  an 
invention  for  propelling  vessels,  and  while 
engaged  in  making  experiments  with  regard  to 
it,  an  accident  happened,  which  appeared  to 
have  suggested  to  cachun  improvement  upon 
the  method  previously  adopted.  They  commu- 
nicated their  ideas  to  each  other,  but  neither 
took  any  steps  to  secure  the  benefit  of  the 
invention  for  two  years,  when  L.  applied  for 
a  patent,  against  the  sealing  of  which  W. 
entered  a  caveat,  on  the  ground  that  he  (W.) 
was  the  first  inventor.  The  evidence  on  this 
point  being  conflicting : — Held,  that  L.  hav- 
ing first  applied,  was  entitled  to  have  his 
patent  sealed,  though  possibly  W.  might  be 
able  to  get  it  repealed  upon  scire  facias. 
Lowers  Patenty  In  re,  25  L.  J.,  Chanc.  454— 
C. 

When  the  scaling  of  a  patent  is  objected  to, 
on  the  ground  that  the  invention  is  a  color- 
able imitation  of  one  which  is  the  subject  of 
an  existing  patent,  a  reference  will  be  made 
to  the  law  officer  whether,  having  regard  to 
the  prior  patent,  the  seal  ought  to  be  affixed  to 
the  patent  as  applied  for.  Yat^'i,  Ex  parte,  5 
L,  tt.,  Ch.  1 ;  18  W.  R.  1— C.  8.  P.,  Manceaux, 
Mz  parte,  5  L.  R.,  Ch.  618;  18  W.  R  854; 
S.  a,  6L.  R,  Ch.  272;  18  W.  R  1184. 


And  the  law  officer  having  certified 
the  [latent,  the  |ietition  was  dismissed  vi& 
costs,  notwithstanding  do  opposition  U 
been  made  to  the  petitioner's  applicatioB  f« 
a  patent  until  he  had  applied  to  have  it  veikd, 
and  he  had  given  all  the  requinte  noceeL 
Yates,  Ex  parte,  18  W.  R.  153. 

Two  imtents  for  the  same  invetitiog  vae 
applied  for  on  the  20th  and  23d  of  Jah. 
1867,  resix'ctively.  The  fjotent  appli«d  \^ 
on  the  23(1  of  July  was  artuallj  si^aled  be- 
fore that  applic<l  for  on  the  20th  of  Jalj,  b^ 
each  (mteiit  was  dated  as  of  I  he  day  of  apfS- 
catiou : —Held,  that  under  15  &  16  VicL  c. 
83,  s.  24,  the  |mtents  took  elTcct  as  a(>on  tke 
days  on  which  ttiev  were  applied  for  respect- 
ively, and  therefore  ar-ts  done  by  virtue  of 
the  patent  applied  f<ir  on  the  23d  of  July  ve:« 
infringements  of  the  patent  applied  for  oa 
the  20th  of  July,  iittxinj  v.  Ilennett^  or  i2i>- 
nety  or  Kennet.  8  L.  U.,  £xch.  210;  43  L 
J.,  Exch.  137;  22  W.  li.  16;  28  L.  T.,  N.  Sl 
639. 

An  applicant  for  a  patent  two  montlis  after 
the  dnte  of  his  provisional  protection  applied 
for  the  great  seal  to  be  affixed.  A  week 
afterwards  a  caveat  was  entered,  bat  the 
applicant  did  not,  until  six  months  from  hn 
original  application  had  nearly  elap!ted, 
present  a  petition  for  the  great  seal: — Hdd. 
that  his  delay  was  not  an  objection  to  rKe 
sealing  of  his  patent.  Bniley^  Kx parte,  %L. 
R,  Ch.  60;  42  L.  J.,  Clianc.  264;  27  L.  T. 
N.  8.  430;  21  W.  R  81. 

B.  applied  for  a  ])ntcnt,  and  obtained  pro- 
visional protection  on  tliu  30tli  of  March;  C. 
on  the  3d  of  April.  B.  applied  for  the  gnat 
seal  on  the  21st  of  May;  C.  obtained  letten 
patent  on  the  22d  of  May,  antedated,  aca»d- 
mg  to  the  usual  practice,  lo  the  3d  of  April 
The  patents  appetiring  to  be  partially  for  the 
same  matter: — Helil,  that,  whether  the  coa- 
duct  of  C.  had  or  had  not  been  fraodnlAit 
the  letters  patent  granted  to  B.  mnst  bear 
date  on  the  21st  of  may,  and  not  on  tlie  Mh 
of  March.     lb. 

When,  upon  the  hearing  of  several  appli- 
cations for  letters  patent  by  rival  inventors 
before  the  law  officer  of  the  crown,  the  evi- 
dence is  conflicting,  it  is  the  duty  of  the  lav 
officer  himself  to  decide  upon  it,  and  not  by 
issuing  his  wammt  for  the  sealing  of  both 
pateuta,  to  leave  the  matter  to  be  contested 
before  the  lord  chancellor.  Henry,  Ih  re,  and 
Farqnhareon^  In  re,  42  L.  J.,  Chanc  363;  8 
L.  R,  Ch.  167;  21  W.  R  233. 

The  15  &  16  Yict.  c.  83,  s.  0,  giving  to  as 
applicant  for  a  patent,  who  has  tiled  his  ooni 
plete  specification  in  the  first  instance,  pnv 
tection  for  six  months,  with  the  like  |Kiveis, 
rights  and  privileges  as  might  have  hcvn 
conferred  uiK)n  him  by  letters  ]iatcnt  dulv 
sealed,  has  not  the  etTcct  of  giving  him 
priority  over  a  rival  inventor  who  has  made 
earlier  application,  so  as  to  prevent  the  latt^ 
from  having  his  patent  sealed  during  tlint 
|)eriod.     Jb, 

When  rival  applicants  had  applied  on  the 
some  day  for  patents,  and  had  aftenrrudt 


'55 


PATENT,    IL 


9750 


L~^iituall7   agreed   to    withdraw   oppositioD, 

^^tten  patent  bearing  date  the  dny  of  applica- 

-on  were  granted  to  one  applicant,  nkliouffh 

patent  bearing  that  date  bad  already 

en  granted  to  the  other.     OetMng,  In  re^  0 

U.,  Ch.  638. 

On  the  hearing  before  the  lord  chancellor 

f  a  petition  for  the  great  seal  to  be  affixed  to 

i  otters  patent,  witnesses  may  be  examined 

wrivft  voce.     lb. 

A.]pp1ication9  were  made  for   two  patents 
Cor    inventions  alleged  to  bo  similar.     The 
second  applicant  obtained  a  patent.      The 
first  applicant  then   presented  a  petition  to 
liav^  the  great  seal  affixed  to  letters  patent 
^or  Ills  invention,  alleging  th»t  his  delay  had 
l^een    caused   by  the  representations  of  the 
second  applicant,  and  also  that  the  inventions 
^were  not  similar.     The  lord  chancellor  exam- 
ined the  provisional  specification  of  the  first 
Applicant,  and  the  complete  specification  (»f 
the  second  applicant,  and  finding  no  substan- 
tial  similarity  between  the    inventions,   di- 
rectetl  the  letters  patent  of  the  first  applicant 
to  be  sealed.   Harrison^  In  re,  9  L.  R.,  Ch.  681. 

Register  of  patent  proprietors ;  expunging 

•ntriea.]— [By  15  &  10  Vict.  c.   83,  s.  88,  if 

ajiy  person  shall  deem  himself  aggrieved  hy  any 

entry  made  in  the  register  of  proprietors,  it 

9haU  he  lawful  for  such  person  to  apply,  by 

motion  to  the  master  of  the  rolls,  or  to  any  oftlte 

courts  of  common  law  at  Westminster  in  term 

time^  by  summons  to  a  judge  of  any  of  t/ie  said 

courts  in  vacation,  for  an  order  that  sucli  entry 

may  be  expunged,  vacated  or  varied;  and  upon 

any  such  application,  the  master  of  the  rolls,  or 

sneh  court  or  judge,  may  make  sfich  order  for 

expunging,  vaatting  or  varying  sucli  entry,  and 

as  to  the  costs  of  such  application,  as  to  the  nuts- 

ter  of  the  rolls,  or  to  the  court  or  judge,  may 

seem  fit,  and  the  officer  having  the  care  and 

custody  of  the  register,  on  the  production  to  him 

of  any  such  order,  shall  expunge,  vacate  or  vary  tlie 

same  according  to  the  requisitions  ofsucli  order.] 

Under  this  provision  the  court  can  expunge 
an  entry  fraudulently  made;  it  can  direct  any 
facts  relating  to  the  proprietorship  to  be  in- 
serted on  tiio  register,  but  not  the  legal  in- 
ferences to  be  drawn  Jfrom  them.  Morey,  In 
re,  2o  Beav.  581. 

A  patentee  assigned  half  a  patent  to  A., 
and  afterwards  he  assigned  the  whole  to  B. 
byadeed,  reciting  that  he  had  already  granted 
a  license  to  work  and  uso  it  to  A.  B.^s  as- 
signment was  first  registered: — Held,  that  B. 
had  constructive  notice  of  A.^s  rights,  and  an 
entry  was  ordered  to  be  made  in  the  register 
that  the  license  referred  to  in  B.'s  assignment 
was  the  deed  of  assignment  to  A.  subsequently 
entered.    lb. 

A  patentee,  in  1853,  assigned  his  patent, 
but  the  assignees  omitted  to  register  it.  After- 
wards, in  August,  1855,  the  patentee  assigned 
the  patent  to  another  ])ei'son,  who  registered 
it  on  the  same  day.  The  first  assignees  reg- 
istered their  assignment  a  week  afterward. 
The  court,  in  1857,  on  the  motion  of  the  first 
assignees,  ordered  the  register  of  the  second 


assignment  to  be  expunged,  and  with  costs. 
Greenes  Patent,  In  re,  24  Buav.  145. 

Neither  of  two  joint  patentees  is  entitled  to 
cause  to  be  made  in  the  register  of  proprietors, 
kept  at  the  Great  Seal  Patent  Office,  nny  entry 
which  purports  to  affect  or  prejudice  the 
rights  of  the  other.  Uorsley  and  Knighton's 
PiUent,  In  re,  8  L.  U  ,  Eq.  475 ;  17  W.  R. 
1054;  21  L.  T.,  N.  S.  345. 

Where,  therefore,  II.  and  K.  were  joint 
patentees,  and  K.,  by  deed,  assigned  to  O. 
all  his  share  and  interest  in  the  patent,  and 
by  the  same  deed  purported  to  release  O. 
from  all  claims  by  H.  and  K.,  or  either  of 
them,  in  respect  of  the  patent,  and  this  deed 
was  entered  verbatim  on  the  register: — Held, 
that  II.  was  entitled  to  have  the  whole  entry 
expunged.     Ih. 

And  there  is  no  right  of  appeal  to  the  Court 
of  Appeal  in  Cliancvry  against  an  order  made 
by  the  muMlcr  of  the  rolls  to  expunge  an  entry 
in  the  register.  S.  C,  4  L.  U.,  Ch.  784;  17 
W.  a.  lUOO— Giffard,  L.  J. 

The  jurisdiction  over  the  register  of  patent 
proprietors  which  was  conferred  on  the 
master  of  tlic  rolls  by  15  &  10  Vict.  c.  88,  s. 
38,  is  assigned  to  the  High  Court  of  Justice 
by  s.  16,  sub-s.  1,  and  is  not  retained  by  the 
master  of  the  rolls  under  s.  17,  sub-s.  6,  of ' 
the  Judicature  Act,  1873.  Morgan^s  Patent, 
In  re,  24  W.  K.  245— U. 

As  to  registration  of  assignments, — see  this 
title,  III.,  1. 

Filing  specifications.]— [By  15  &  1G  Vict.  c. 
83,  s.  27,  all  letters  patent  granted  urufer  that 
act,  save  only  letters  patent  granted  after  the 
filing  of  a  complete  registration,  slinll  require 
Hie  tpeciflccUioi^  tliereunder  to  be  filed  in  the 
High  Court  of  Cliancery,  instead  of  requiring 
the  same  to  be  enrolled,  and  no  enrollment  shall 
be  requisite. 

By  10  &  17  Vict.  c.  115,  s.  3,  a  true  copy, 
under  the  hand  of  the  patentee  or  applicant,  or 
agent  of  tJie  patentee  or  applicant,  of  every 
specification  and  of  every  complete  speeifieation, 
with  the  drawings  accompftnying  the  same,  if 
any,  shall  be  left  at  the  office  of  the  commis- 
sioners of  patents  on  ^filing  ttncU  spcc\fication  or 
complete  specification.  \ 

One  having  obtained  a  patent  for  a  manu- 
facturing machine,  of  wliich  he  duly  enrolled 
a  specification,  afterwards  obtained  another 
patent  for  improvements  in  the  machine,  in 
which  the  grant  of  the  former  patent  was 
recited ;  and  the  latter  patent  contained  the 
usual  condition  tliat  it  should  be  void,  if  the 
patentee  did  not  within  one  month  enroll  a 
specification,  particularly  describing  and  as- 
certaining the  nature  of  the  invention,  and 
in  what  manner  the  same  was  to  be  per- 
formed:— Held,  that  aspecification  containing 
a  full  description  of  the  whole  machine  so 
improved,  bnt  not  distinguishing  the  new 
improved  parts  from  the  old  parts,  or  refer- 
ring to  the  former  specification,  otherwise 
than  as  the  second  patent  recited  the  first,  was 
a  performance  of  that  condition.  Ilarmer  v. 
Piayne,  11  Ea^t,  101;  14  Ves.  183 
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A  clerical  error  in  the  enrollment  of  the 
•pecificarion  of  a  patent  will  be  amended. 
uedmundf  In  re,  5  Kuss.  44. 

A  patent,  dated  10th  May,  contained  a 
proviso  that  a  specification  should  be  enrolled 
within  one  calendar  month  next  and^  imme- 
diately after  the  date  thereof,  and  it  was  en- 
rolled on  the  1 0th  of  June  following: — Held, 
that  the  month  did  not  I>egin  to  run  until  the 
day  after  the  date  of  the  patent,  and  that  the 
enrollment  was  in  time.  WaUon  v.  Pears^  2 
Camp.  294— Ellenbornugh. 

A  patent  was  granted  ^*  for  improvements 
in  the  manufacture  of  gelatinous  substances, 
and  in  the  apparatus  to  be  used  therein," 
with  a  proviso  as  to  the  enrollment  of  the 
specification  within  six  months.  Before  the 
expiration  of  the  six  months,  the  grantee 
assigned  all  his  interest  in  the  patent.  He 
then,  by  leave  of  the  solicitor  general,  dis- 
claimed that  part  of  the  title  contained  in  the 
words  "and  in  the  apparatus  to  be  used 
therein,'*  a  copy  of  which  disclaimer  was  filed 
by  the  clerk  of  the  patents  of  England,  the 
original  having  been  duly  certified.  In  an 
action  by  the  assignee  of  the  grnntce  for  an 
infringement,  the  declaration  stated  a  patent 
to  have  been  granted  for  *'  certain  improve- 
ments in  the  manufacture  of  gelatinous  sub- 
stances, and  the  apparatus  to  bo  used 
therein,"  and  also  stated  the  specifioition,  the 
disclaimer,  and  the  assignment: — Held,  upon 
an  issue  as  to  the  s)K*cification  of  the  inven- 
tion being  enrolled,  that  no  objection  could 
be  taken  that  the  npi>aratu9  specified  was  not 
new.  }yaHiHt;tOH  v.  DaU^  7  £xch.  888;  23 
L.  J..  Ezch.  49. 

Held,  also,  that  the  disclaimer  by  the 
grantee  after  the  asaignment  was  valid  as  soon 
as  it  was  entered  of  record.     Jb, 

Held,  also,  that  the  filing  of  a  copy  of  the 
disclaimer  was  a  suflScient  compliance  with 
tl*e  5  <&  0  Will.  4,  c.  83,  s.  1.     lb. 

2.  Sequuitet  and  Validily, 

Novelty  of  inTention.] — Where  one  ])art 
of  an  invention  is  not  new,  the  patent  is  void 
08  to  the  whole.  Kay  v.  Marmall,  1  West, 
082;  5  Jur.  1028;  8  C.  &F.  245. 

When  a  specification  contains  separate 
claims  of  two  inventions,  of  which  the  second 
is  to  be  used  only  in  connection  with  and  ns 
subsidiary  to  the  first,  want  of  novelty  in  the 
second  claim  does  not  iuvulidate  tlic  patent. 
Plimpton  V.  SpilUr,  0  L.  U.,  Ch.  Div.  413;  37 
L.  T.,  N.  S.  50— C.  A. 

A  patent  granted  to  A.  for  improvements 
in  the  construction  of  racks  and  pulleys  for 
window-blinds  and  other  useful  purposes,  be- 
sides claiming  a  mode  of  making  the  frames 
by  constructing  them  in  a  particular  manner 
of  drawn  open  metal  tubes,  claimed  a  mode 
of  fixing  the  pulley  in  the  frame  by  turning 
the  Knob  of  the  spindle  upon  which  the  pulley 
revolved,  and  thereby  of  screwing  a  piece  of 
metal,  made  to  slide  withiu  the  frame,  tight  to 
the  edge  of  the  frame,  by  which  means  the 
pulley  spindle   became  firmly  fixed  to  the 


frame.  By  a  patent  previonsly  granted  t» 
B.,  the  same  object  was  effecte^l  by  asz^hr 
method,  but  with  the  additioo  merely  ol  a 
piece  of  thin  metal  called  an  escntcbeoB, 
which  worked  outside  the  frame;  bm  tke 
specification  stated  that  tbe  pulleys  migirt  be 
made  without  the  escutcheon :— Held,  thai 
the  two  patents  were  substantiaUy  tbe  saae 
as  to  one  cf  tbe  things  claimed,  aad,  thext- 
fore,  that  A.*8  patent  was  void.  DsiU  t. 
Penn,  8  Exch.  427. 

As  to  what  constitutes  the  requisite  n«yvd- 
ty  and  utility  of  invention, — set:  this  title,  L 

Variance  from  proviaioiial  BpedBomikm.]— 
If  it  appears  that  the  patent  was  granted  for 
a  different  thing  from  that  mentioned  in  t^ 
specification,  it  ia  void.  Reg  y.  WTUdG"^  % 
B.  &  C.  845. 

A  patent  being  granted  U|M>n  a  spccifiotka 
that  the  machine  was  capable  of  perfonoit^ 
all  the  operations  necessary  to  the  perfeetloa 
of  the  proposed  invention :  and  it  appeariog 
that  a  second  patent  was  taken  cnit  for  m- 
provements  necessary  to  the  eflicient  opera- 
tion of  the  original  machine : — Held,  that  the 
consideration  of  the  first  patent  baving  liaited, 
both  patents  were  void.  Blosnm^  t.  Elsee^  9 
D.  &  k  215;  0  B.  4&  O.  IGO;  1  C.  &  P.  &53; 
R.  &  M.  187. 

The  complete  specification  must  not  chim 
anything  different  from  that  which  is  included 
in  the  provisional  specifiaition,  but  it  need 
not  extend  to  everything  so  included.  iV» 
V.  Bibby,  2  L.  R.,  Chnnc.  127;  36  L.  J., 
Chauc.  455;  15  W.  R.  208;  15  L.  T.,  X.  & 
399~C. 

The  provisional  specification  of  a  pateot 
for  an  improvement  in  the  bearings  and  bushes 
for  the  shafts  of  screw  and  submeiged  pro- 
pellers described  the  invention  as  consisting 
in  employing  wood  in  the  construction  of 
such  bearings  and  bushes.  The  complete 
specification,  after  describing  the  mode  m 
which  the  wood  was  to  be  use<1,  claimed  tbe 
employing  of  wood  in  the  construction  of 
bearings  and  bushes  *  *  as  therein  described  T— 
Held,  this  was  no  such  variation  iK'tweea  tbe 
provisional  and  complete  specification  as  in* 
validated  the  patent.     Ih, 

The  provisional  specification  of  a  pateot 
for  sewing  machines,  claimed,  among  other 
improvements,  that  a  certain  instnimeDt 
which  moved  the  work,  '*or  another  acting 
therewith,"  acted  to  hold  the  work  dorin^ 
the  insertion  of  the  needle,  while  the  complete 
S|)ecification  appeared  to  describe  only  one 
instrument  ns  moving  and  holding  the  work: 
— Held,  that  such  a  vnria'icc  would  not 
invalidate  the  ]>atent,  Thomas  r.  TIVM,  1  L. 
R.,  C.  P.  192;  12  Jur.,  N.  S.  31C;  85  L  J., 
C.  P.  200. 

The  omission  from  a  final  specificatioa  of 
part  of  the  provisional  spceificai  ion  is  notire 
that  the  omitted  part  has  been  abandoned  by 
the  inventor,  and  any  one  is  at  liberty  to 
work  up,  and  may  obbnn  a  valid  ]vileDt  for, 
an  invention  sketched  out  in  the  abandoned 
part.     Stones  t.  Todd,  25  W.  R.  38— B. 
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As  to  the  provisional  specifications, — see 
'^iB  title,  II.,  1. 

Title  of  invention;  and  vaxtance  from 
pecificalions.] — A  title  describing  a  patent 
C3  be  for  a  certain  invention  of  **a  new  or 
VI  improved  method  of  obtaining  the  spon- 
cmeous  reproduction  of  all  the  images  re- 
:43iv<^  in  the  focus  of  the  camcra-obscura,'' 
s  sufficiently  precise  and  certain.  Beard  v. 
^gerton,  8  C.  B.  97;  10  Jur.  648;  15  L.  J., 
ZJ.  P.  270. 

Tlie  title  of  a  patent  must  (though  not  as 
minutely  ns  the  specification)   describe  the 
nnture  of  the  invention;  and  the  patent  is 
void  if  the  title  is  so  generally  wotded  as  to 
l>o  capable  of  comprising,  not  only  the  par- 
'ticular  invention,  but  improvements  not  con- 
templated  in  it:   as  where  the  patent  was 
'taken  out  for  improvements  in  carriages,  and 
the  invention  was,  in  fact,  an  improvement 
in  German  shutters,  which  were  used  only  in 
some  kinds  of  carriages.     Cook  v.  Pearce,  8 
Q.  B.  1044;  8  Jur.  499;  18  L.  J.,  Q.  B.   189 
— Exch.  Cham. 

Where  the  title  is  not  inconsistent  with  the 
specification,  and  no  fraud  is  practiced  on  the 
crown  or  the  subject,  it  is  not  a  fatal  objection 
that  the  title  is  so  general  as  to  be  capublc  of 
comprising  a  difiPercnt  invention  from  that  for 
which  the  patent  is  claimed.     Ih. 

The  title  need  not  give  any  idea  of  the  in- 
vention; it  is  sufficient  if  the  specification  is 
consistent  with  it.  NeiUon  v.  Harford^  8 
M.  &  W.  806. 

A  declaration  in  scire  facias  to  repeal  a 
patent  for  **  improvements  in  instruments  used 
for  writing  and  marking,  and  in  the  construc- 
tion of  inkstands,*^  contained  suggestions  that 
a  certain  part  of  the  invention  was  not  new, 
a  part  useless,  and  that  no  sufficient  specifi- 
cation had  been  enrolled.  The  prosecutor 
filed  with  his  declaration  a  notice  of  objec- 
tions, pointing  out  claim  6  in  the  specification 
as  old  and  useless.  The  specification  con- 
tained eleven  claims:  1-7,  for  improvements 
in  pencil-cases,  penholders,  and  pens;  7  and 
8,  instruments  for  marking;  9-11,  inkstands. 
After  issue  joined  the  defendant  enrolled 
a  disclaimer  of  claims  5-8: — Held,  that 
(notwithstanding  the  defendant  had  dis- 
claimed the  claims  7  and  8,  which  specifically 
related  to  instruments  for  marking)  the 
specification  was  still  as  comprehensive  as  the 
title,  inasmuch  as  penholders  and  pencil-cases 
may  be  well  described  as  instruments  used 
for  marking  as  well  as  writing.  Reg.  v.  MiU^ 
10  C.  B.  379;  1  L.,  M.  &  P.  695;  15  Jur.  59; 
20  L.  J.,  C.  P.  10. 

On  the  trial  of  an  action  for  infringement 
of  a  patent  for  '4mprovcments  in  the  manu- 
facture of  gas  for  the  purpose  of  illumination, 
and  in  the  apparatus  used  when  transmitting 
and  measuring  gas,"  the  plaintiff  put  in  a  spe- 
cification, the  title  of  which  described  the 
inyention  to  be  of  'improvements  in  the 
manufacture  of  gas  for  illumination,  and  in 
the  apparatus  used  therein,  and  when  trans- 
mitting and  measuring  gas ;"  and  which  stated 


it  to  relate,  "  first,  to  a  m<*do  of  manufactur- 
ing gns  for  the  purpose  of  iiliimination;  sec- 
ondly, to  improvements  in  setting  and  heating 
clay  retorts  for  making  coal  gas:  thirdly,  to  a 
mode  of  manufacturing  clay  retorts;  and 
fourthly,  to  improvements  in  apparatus  for 
measuring  gas  when  it  is  being  transmitted  to 
the  consumer:'*— Held,  that  there  was  a 
material  variance  between  the  invention 
specified- and  that  described  in  the  title  of 
the  letters  patent:  and  consequently,  that  the 
letters  patent  were  void.  CroU  v.  Edge^  9  C. 
B.  479;  14  Jur.  558;  19  L.  J.,  C.  P.  261. 

N.  obtained  letters  patent  for  **  improve- 
ments in  tite  manufacture  of  plaited  fal)rics.** 
The  specification  described  that  which  to- 
gether amounted  to  but  a  single  improvement 
in  the  mode  of  manufacture: — Held,  that  this 
was  not  such  an  inconsistency  between  the 
title  of  the  patent  and  the  <lescriptiou  in  the 
specification  as  to  invalidate  the  patent. 
NickeU  v.  Hadam,  8  Scott,  N.  R.  97;  7  M.  & 
G.  837;  8  Jur.  470;  18  L.  J.,  C.  P.  140. 

Soffioiency  of  specifications  j  as  to  certainty 
of  description  of  the  inTention,  in  generaL] — 
A  patent  is  void  if  the  spocific^ition  is  ambig- 
uous, or  gives  directions  which  tend  to 
mislead  the  public.  Turner  v.  Winter,  1  T. 
R.  602. 

The  specification  must  be  sufficient  to 
enable  others  to  make  the  invention;  as  the 
object  is,  that,  after  tiio  term,  the  public  may 
have  the  bene  lit  of  the  discovery.  Liardet  v. 
Johnwiiy  Bull.  N.  P.  70.  S.  P.,  Newberry  v* 
Jamee^  2  Mer.  440. 

A  patent  is  void«  if  the  specification  omits 
any  ingredient  which,  though  not  accessary 
to  the  comi)osition  of  the  thing  for  which  the 
patent  is  claimed,  is  a  more  expeditious  and 
beneficial  mode  of  producing  the  manufacture. 
Wood  V,  Zimmer,  Holt,  58 — Gibbs. 

But  \ihere  in  the  specification  of  an  im- 
proved gas  apparatus,  no  direction  is  given 
respecting  a  condenser,  which  is  a  necessary 
part  of  every  gas  ap»paratus,  this  will  not 
invalidate  the  patent,  if  it  appears  that  every 
one  capable  of  constructing  a  gas  apparatus 
must  know  tiiat  a  comlenser  must  form  a 
part  of  it.  Crossley  v.  Beterlep,  0  B.  &  G. 
68;  M.  &  M.  283;  3  0.  &  P.  513;  1  liuss.  <& 
Mylne,  160. 

Where  a  patentee  of  certain  apparatus,, 
between  the  time  of  taking  out  the  patent 
and  enrolling  the  specification,  made  certain^ 
improvements  in  his  appamtus,  and  in  the 
specification  claimed  the  machine  so  improved 
as  a  new  invention:— Held,  that  this  did  not 
affect  the  validity  of  the  patent,  as  the  public 
ought  to  have  the  advantage  of  all  improve- 
ments down  to  tl)e  time  of  the  specification.  lb. 

Where  a  person  obtains  a  patent  for  a  ma- 
chine, consisting  of  nn  entirely  new  combina- 
tion of  parts,  though  all  the  parts  may  have- 
been  used  separately  in  former  machines,  the- 
specification  is  correct  in  setting  out  the 
whole  as  the  invention  of  the  patentee;  but. 
if  a  combination  of  a  certain  number  of  those 
parts  has  previously  existed  op  to  a  certaini 
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point  In  fonner  machines,  ttie  patentee  merely 
add i Off  other  combinational  ttio  specification 
shonla  only  state  sucli  improrements,  though 
the  effect  prodnocd  is  diffcreot  tbnm^out. 
BonU  r.  Moore,  2  Marah.  211. 

An  invention  for  ^ving  paper,  by  the  ap- 
plication of  a  certain  composition*  sudi  a 
suiface  a^t  renders  the  lines  of  copper  and 
other  plate  printing  more  clear  and  distinct, 
may  properly  be  described  in  a  piitent,  as  an 
improvement  in  copper  and  other  plate  print- 
ing.    Stun  V.  JDe  la  Rua,  5  lluss.  832. 

If  a  specification  contains  an  untmc  state- 
ment in  a  material  circumstance,  of  such  a 
nature  that,  if  literally  acted  upon  by  a  com- 
petent workman,  it  would  mislead  him,  and 
cause  the  experiment  to  fail,  the  8i>ecification 
Is  therefore  bad,  and  the  patent  invalidated, 
although  the  jury  finds  that  a  com|)etent 
workman,  acquainted  with  the  subject,  would 
not  lie  misled  by  the  error,  but  would  correct 
it  in  practice.  NeiUon  v.  Harford,  8  M.  &  W. 
806. 

The  omission  to  mention  in  a  specification 
anything  which  mny  be  necessary  for  the 
beneficial  enjoTmcnt  of  ttie  invention,  is  a 
fatal  defect,     i  b. 

But  aliter  if  such  omission  goes  only  to  the 
degree  of  the  benefit     lb. 

If  the  apparatus  described  can  be  used 
beneficially  in  its  simplest  form,  it  is  no  ob- 
jection that  great  improvements  may  have 
»een  made.     Jb. 

If  experiments  are  necessary  for  the  pro- 
idnetion  of  any  beneficial  effect,  the  patent  is 
"Void.     lb. 

If  a  substance,  as  generally  known,  contains 
A  foreign  matt:er,  it  must  be  shown  either 
(that  such  foreign  matter  is  not  detrimental, 
or  that  it  can  be  easily  removed.  Derosne  v. 
Fairie.  2  C,  M.  &  li.  470;  3  Tyr.  893;  1 
Gale,  109. 

▲  apeeification  must  state  at  least  one 
imethod  which  will  succeed,     lb. 

The  specification  of  an  invention,  which 
.consists  in  the  use  of  known  materials  in  new 
proportions,  is  not  necessarily  bad  for  uncer- 
itninty,  though  the  patentee  does  not  limit 
Ihimself  to  the  proportions  recommended. 
Patent  Type  Founding  Company  v.  Richardy  1 
.Johnson,  BSl ;  0  Jur.,  N.  S.  39. 

In  a  patent  for  an  improved  arrangement  or 
ifor  a  new  combination  of  machinery,  the 
npecification  mnst  describe  the  improvement 
iind  define  the  novelty  otherwise  and  in  a 
more  specific  form  than  by  the  general  de- 
scription of  the  entire  machine,  it  being  part 
.of  the  condition  of  a  patent  that  the  si)ecifi- 
ontion  shall  particularly  describe  and  ascertain 
the  invention.  FoxweH  v.  Bostock,  12  W.  R. 
.723;  10  L.  T.,  N.  S.  144— C. 

A  patent,  when  the  specification  is  insulB- 
loient,  is  void.     Ih. 

X  specification,  when  construed  grnmmati- 
*<*.ally,  claimed  to  effect  a  particular  oliject  by 
two  processes,  one  of  which  would  not  effect 
tlie  object,  but  evidence  showed  that  no 
skilled  practical  workman  would  be  misled, 
as  such  a  one  would  know  that  the  one  proc- 
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ess  would  be  ineffectnnl,  and  woaM  ados* 
the  other: — Held,  that  the  specificatjoo  was 
defective,  and  the  patent  void. 
HoUiday,  1  L.  IL,  H.  L.  315:  85  L.  J., 
811.     Bee  S.  C,  12  L.  T.,  N.   S.  99;   13 
a  577— C. 

Tlie  specification  was  as  follows: — '*  I 
aniline  with  dry  arsenic  acid,  and  alknr 
mixture  to  stand  for  some  time,  or  I 
ate  the  operation  by  heating  it  to  or 
its  boiling  point  i*^ — Held,  tliat  the 
could  not  be  read  as  ^^  and.^'    lb. 

After  a  patent  has  stood  inquiry  nod  te 
test  of  time,  the  courts  do  not  encourage  ver- 
bal objections  to  the  form  of  the  specification. 
NeiUon  v.  Bolte,  5  L.  R.,  H.  L.  Gas.  1 ;  40  L. 
J.,  Chanc.  317;  19  W.  R.  1131. 

In  a  patent  for  an  improved  nrrangemeiitcr 
a  new  combination  of  machinery,  the  spedi- 
cation  must  describe  the  improvement  and 
define  the  novelty,  (Otherwise,  and  in  a  jsKoet 
specific  form,  than  by  the  general  de9cri|>tlnn 
of  tiie  whole  machine:  it  must  assign  tiie 
differentia  of  the  new  combination.  Joma 
v.  James,  13  L.  H.,  Eq.  421;  41  L.  J.,  Chase. 
353;  26  f..  T.,  N.  8.  508— R. 

The  test  of  a  sufficient  spct^ification  h 
whether  it  would  enable  un  onlinary  work- 
man, exercising  thcACtual  knowledge  commos 
to  the  trade,  to  make  the  madnne.  It  need 
not  give  information  of  every  detail,  but  it 
must  not  tax  inventiim.  Pdmjiton  t.  Mml- 
eolmgon,  45  L.  J.,  Chanc  Div.  505;  3  L.  R., 
Ch.  Div.  531;  34  L.  T.,  N.  S.  340— R. 

A  patent  mny  be  gnmted  not  only  in  re- 
spect of  a  whole  end  complete  thing  de- 
scribed, but  in  respect,  also,  of  a  subordinate 
integer  of  that  whole.  Clarke  v.  Adk^  2  L 
R.,  App.  Cos.  315;  40  L.  J.,  Chanc  Div.  585; 
30  L.  T.,  N.  S.  923— n.  L. 

But  then  the  invention  must  be  so  de- 
scribed as  to  make  it  clear  in  respect  of  what 
(the  whole,  or  the  integer,)  the  patent  has 
been  asked  for  and  granted.     lb. 

—  in  particniar  instances.] — A  brush  differ- 
ing from  a  common  one  in  no  other  respect 
than  the  hairs  or  bristles  being  of  nneqasl 
lengths,  is  impro|>erly  described  in  a  patent 
for  a  new  invention  as  a  tapering  brush.  Ba 
V.  Metcalfe,  2  Stark.  249— Ellen  borough. 

One  of  the  ingredients  in  a  compositioe 
was  a  white  substance  imported  from  Ger- 
many, and  which  could  be  purchased  at  one 
or  two  color-shops  in  London;  the  only  de- 
scription or  denomination  giVen  to  it  ia  the 
specification  was  ^*the  purest  and  finest 
chemical  white  lead ;"  but  there  was  no  article 
known  by  that  denomination  in  the  trade,  or 
in  the  shops  where  white  lead  is  usually  sold; 
and  the  finest  white  lead  which  could  be  ob- 
tained would  not  answer  the  purpose :— Held, 
that  the  specification  was  insufficient  Sturz 
V.  De  la  Rue,  6  Russ.  822. 

A  patent  was  gnmted  for  a  machine  tc 
sharpen  knives  and  scissors,  and  in  the  speci- 
fication this  was  directed  to  be  done  by  pass- 
ing their  edges  backward  and  forward  in  an 
angle  formed    by  the  intersection   of  two 
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circular  files;  and  it  was  also  stated  that 
other  materipls  migiit  be  used,  according  to 
the  delicacy  of  the  edges.  It  was  prored, 
that  for  scissors  there  ought  to  be  one  circular 
file  and  a  smooth  surface,  but  that  two 
Turkey  stones  might  also  succeed: — Hold, 
that  the  specification  was  bad,  as  it  neither 
directed  the  machines  forlcissors  to  be  made 
with  Tarkcy  stones,  nor  to  be  made  with  one 
circular  file  and  a  smooth  surface.  FelUm  v. 
ehreatet,  3  C.  <&  P.  811— Tenterdcn. 

A  patent  was  taken  out  for  improTements 
in  eva|K)rating  suj^ar.  The  specification  was 
as  follows: — **My  invention  consists  in  a 
method  or  aptmratus  by  which  I  am  enabled 
to  evaporate  liquids  and  solutions  at  a  low 
temperature.  And  my  invention  and  im- 
provement consist  in  f(»rcing,  by  means  of  bel- 
lows, or  any  other  blowing  apparatus,  atmos- 
pheric or  any  other  air,  either  in  a  hot  or  cold 
state,  through  the  liauid  or  solution  subjected 
to  evaporation;  ana  this  I  do  by  means  of 
pipes,  whose  extremities  reach  nearly  (or 
within  such  distance  as  may  be  found  most 
suitjible  under  peculiar  circumstances)  to  the 
upper  or  interior  area  of  the  bottom  of  the 
pan  or  boiler  containing  such  liquid  or  solu- 
tion, the  other  extremities  of  such  pipes  being 
connected  with  larger  pipes,  which  commu- 
nicate with  the  bellows  or  other  blowing 
apparatus,  which  forces  the  air  into  them." 
Tiie  lesser  pipes  were  to  bo  equally  distributed, 
and  their  lower  ends  on  a  level  with  each 
other.  It  was  further  declared,  that  the  form 
of  the  apparatus  mi^bt  be  vario<l,  provided 
ttic  essential  properties  were  maintidned: — 
Held,  that,  taking  the  whole  of  the  s)>ecifi- 
cation  together,  it  appeared  that  the  inven- 
tion consisted  of  the  particular  method  or 
process  of  forcin<T,  by  means  of  bellows,  &c., 
air  through  the  liquid  subjected  to  evnpora- 
tion,  viz.,  by  pipes  connected  with  lar«jer 
pipes,  and  placed  as  mentioned  in  the  specifi- 
cation; ana,  therefore,  that  it  was  not  void 
because  another  patent  had  been  before 
granted  to  other  persons  for  effecting  the 
same  object  by  a  coil  of  pipes  (lying  at  the 
bottom  of  a  vessel),  perforated  with  small 
holes,  or  by  a  shallow  colander  plnced  at  the 
bottom  of  the  vessel.  HuUet  v.  Hague^  2  B. 
&  Ad.  871. 

The  specification  of  a  patent  instrument, 
called  the  Miner's  Safety  Fuse,  after  describ- 
ing the  manner  in  which  the  case  of  the 
instrument  was  to  be  made,  proceeded  thus : 
— '*  by  means  whereof  I  embrace  in  the  center 
of  my  fuse,  in  a  ^continuous  line  throughout 
its  whole  length,  a  small  portion  or  compressed 
cylinder  or  rod  of  gunpowder,  or  other  proper 
combustible  matter,  prepared  in  the  usual 
pvrotechnical  manner  of  the  firework  for  the 
discharge  of  ordnance."  In  an  action  for 
infringing  the  patent,  at  the  trial,  it  was 
objected  that  the  patentee  had  not  shown 
that  any  other  material  but  common  gun- 
powder had  ever  been  used  in  the  fuse,  or,  if 
introduced,  would  answer  the  purpose: — 
Held,  fii'st,  that  the  question  as  to  the  suffi- 
ciency of  the  specification  was  for  the  jury.  | 


Bickford  v.  Skewea,  1  G.  &  D.  780;  1  Q.  B. 
d88:  6  Jur.  167. 

Held,  secondly,  that  the  language  of  the 
specification  was  not  to  be  astutely  construed 
so  as  to  overthrow  the  patent,  and  that  it  was 
for  the  defendant  to  make  out  hia  objection 
clearly.     Ih. 

Held,  thirdly,  that  the  former  port  of  the 
objection,  that  any  other  material  but  common 
gunpowder  had  ever  been  used  in  the  fuse, 
was  immaterial  ;  because,  although  other 
materials  not  specified,  but  still  within  the 
description  given,  would  answer  the  purpose, 
no  ambiguity  was  occasioned,  nor  was  the 
difficulty  of  hereafter  making  the  instrument 
increased  by  the  introduction  of  tiie  terms 
which  imported  that  the  patentee  himself 
had  ever  used  other  materials  than  gunpowder 
in  the  construction  of  the  instrument,  lb, 
■  A  specification  of  a  patent  for  *  improve- 
ments in  the  process  of  hosiery  and  other 
goods  manufactuiied  from  lamlM*  wool," 
stated  the  invention  to  consist  in  submitting 
the  hosiery,  and  other  similar  goods,  **to 
the  finishing  process  of  a  press  heated  by 
steam,  &c.,  in  the  manner  hereinafter  men- 
tioned." A  description  was  given,  by  letters, 
of  a  drawing,  which  represented  a  press, 
which  consisted  of  a  box  heated  by  steam,  up 
to  which  another  hot,  similarly  heated,  was 
to  be  pressed  by  means  of  hydraulic  pressure, 
or  by  screws  or  other  well-known  means. 
After  describing  tiie  method  of  pressing  the 
goods  between  these  hot  boxes,  the  specifica- 
tion concluded  by  confining  the  inventor's 
process  ns  above  described: — Held,  that  a 
method  of  finishing  hosiery  goods,  by  passing 
them  through  heated  rollers,  was  not  included 
in  his  patent,  and,  therefore,  was  no  infringe- 
ment of  it.  Barfter  v.  Graee^  1  £xcli.  380; 
17  L.  J.,  Exch.  132. 

Patent  for  the  invention  of  a  nipping  lever 
for  cansing  the  rotation  of  wheels,  shafts  or 
cylinders,  under  certain  circumstances.  Tho 
specification  claimed  as  the  invention  **the 
nipping  lever,  with  its  tusk  and  sliding-box, 
applied  to  a  rimmed  wheel,  or  to  a  rimmed 
fiunge,  for  the  purpose  of  causing  the  same  to 
rotate  or  move  togctiicr  with  any  shaft,  cylin- 
der or  other  suitable  machinery  which  may  bo 
attached  thereto."  The  nipping  lever  was 
not  new;  but  the  application  of  it  by  means 
of'tlie  sliding-box  was  new: — Held,  thiit  it 
must  also  appear  that  the  use  of  sliding-boxes 
was  essential  to  the  invention.  Ilo7o  v. 
Taunton,  9  Jur.  1056— Q.  B. 

Patent  for  a  new  or  improved  method  <»f 
drying  and  prepnring  malt.  In  the  specifi- 
cation it  was  stated,  that  the  invention  con- 
sisted in  exposing  malt  previously  made  to 
a  very  high  degree  of  heat;  but  it  did  not 
describe  any  new  machine  invented  for  that 
purpose,  nor  tho  state,  whether  moist  or  diy, 
in  which  the  malt  was  originally  to  be  taken 
for  the  purpose  of  being  subjected  to  the 
process;  nor  the  utmost  degree  of  heat  which 
might  be  safely  used ;  nor  the  length  of  time 
to  be  employed :  nor  the  exact  criterion  br 
which  it  might  be  known  when  the  process 
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WM  arconi|)lislio<1:— II(.'!(1,  that  the  patent 
wiiA  void,  inasmuch  ii»,  first,  the  siiecification 
was  Aot  sufficiently  precise*;  ami  as,  secondly, 
the  patent  appeared  to  bu  for  a  different  thing 
from  that  mentioned  in  the  specification. 
I{ex  v.  WheeUr,  2  a  &  A.  845. 

Held«  also,  as  the  word  ^*malt'*  wns  here  not 
to  l>e  taken  in  its  usuai  sense,  vix.,  of  an  article 
used  in  the  brewing,  but  only  in  the  coloring 
of  lieer,  that  in  the  patent  it  was  neceasarj  to 
have  stated  the  purpose  to  which  the  prepared 
malt  was  to  be  applied,  and  to  have  saia  that 
it  was  obtained  for  a  new  method  of  drying 
and  preparing  malt  to  be  used  in  the  color- 
ing of  beer.     Jb. 

A  patent  was  granted  for  an  invention  of 
certain  improvements  in  extracting  sugar  or 
syrups  from  cane  juice  and  other  substances 
containing  sugar.  The  specification  stated 
the  invention  to  consist  **in  a  means  of  dis- 
roloring  syrups  of  every  description  by 
means  of  charcoal  produced  by  the  distil- 
lation of  bituminous  schistus,  or  mixed  with 
animal  charcoal,  and  even  of  animal  charcoal 
alone.*'  The  discoloration  was  to  lie  pro* 
dueed  by  means  of  a  filter  made  of  the  char- 
coal, and  there  was  nothing  particular  in  the 
carbonization  o»  the  bituminous  schistus, 
**only  it  is  convenient  before  the  carboni- 
zation to  separate  the  sulphurets  of  iron 
which  are  mixed  with  if  The  specification 
said  nothing  as  to  any  previous  operation  on 
the  syrup  before  it  was  submitted  to  the  fil- 
ter, but  it  did  state  that  syrup,  in  a  pi-oper 
sratc,  might  be  obtained  by  a  mixture  of 
sugar  and  water: — Held,  that  the  patentee 
siitiiciently  specified  his  invention,  upon  pn>of 
that  it  was  apiilicablo  with  advantaffe  to  the 
syrup  after  it  had  undergone  a  certain  degree 
of  heat,  though  it  failed  when  applied  to  the 
first  drawings  of  the  syrup,  ana  that  a  dis- 
coloration of  such  syrup  aud  of  syrup  of 
sugar  and  water,  warranted  the  title  or  im- 
provements *'in  extracting  sugar  or  syrup 
from  cane  juice."  DerasM  v.  Fairie^  2  C, 
M.  &  li.  470;  8  Tyr.  893;  1  Gale,  109. 

In  an  action  for  the  infringement  of  a  patent 
for  the  dag^ierreotypo  invention,  it  appeared 
timt  the  invention  was  for  the  reproduction  of 
Images  of  nature  by  the  action  of  light  on 
prepared  i(xlized  plates,  through  the  lens  of  a 
camcra-obscuriu  The  8|)ecification  divided 
the  process  into  five  distinct  operations,  the 
first  of  which  was  the  denning  the  plates 
with  acid,  the  second  the  coating  them  with 
iodine,  and  the  third  the  submitting  them  to 
the  camem-r>bscura.  At  the  end  of  the  de- 
scription of  the  first  operation  it  was  said, 
*'  When  the  plate  is  not  intended  for  imme- 
diate use  or  o|)enition,  the  acid  may  be  used 
only  twice  upon  its  surface,  after  bein^ 
exposed  to  heat.  .  .  It  is,  however,  considered 
indispensable  that  just  before  Un  moment  of 
using  the  plates  in  the  camera,  or  the  reproduc- 
ing the  design,  to  put  at  least  once  more  some 
acid  on  the  plate,  and  to  rub  it  lightly  with 
pounce,  as  before  stated."  The  evidence 
was,  that  using  the  acid  after  the  plates  had 
been  coated  with  iodine,  would  render  the 


whole  operation  abortive: — ^Hekl.  that  t^ 
specification  was  not  calculated  to  mislead 
operator  of  fair  intelligence,  it  being 
ctently  clear  to  be  understood  by  aocii 
tor,  tliat  the  direction  to  use  the  nctd 
that  the  acid  should  be  used  before  and  m^ 
after  the  plates  had  been  iodized.  Btard 
V.  BgerUm,  8  C.  B.«65;  13  Jur.  1004;  Id  L. 
J.,  O.  P«  86. 

Tlie  specification  of  a  patent  for  ^'  a  proccs 
or  method  of  combining  various  materials,  m 
as  to  form  stuccoes,  plasters  and  cemeots.,  sfti 
for  the  manufacture  of  artificial  stooes,  mar- 
bles, i&c.,  used  in   buildings,'^  after  statm» 
the  invention  to  consist  in  producing  certtoa 
hard  cements  of  the  combination  of  the  powder 
of  gypsum,  ix)wder  of  limestone  and  chalk, 
with  other  materials,  such  combination  bein* 
(subsequent  to  their  mixing)   submitted  to 
heat,   aescribcd    the  method  or  process  of 
making  a  cement  from  gypsum,  to  consist  is 
mixing  with  powdered  gypsum  strong  alkiill 
(ex.  gr.  best  American  pearlash)  dii^»lved  ia 
a  ccrttiin  prop<irtion  of  water,  this  solution  to 
be  neutralized  with  acid  (sulphuric  acid  being 
the  best),  the  mtiss  to  be  kept  in  agitation, 
and  the  acid  to  be  added  gradually  till  tite 
effervescence  should  cease;  and  then  a  certain 
proportion  of  water  to  be  added   (if  other 
alkali  were  used,  the  quantity  to  be  varied  ia 
proportion  to  its  strength);  and  the  mixture 
having  been  brought  to  a  proper  consistence 
by  the  further  addition  of  ]X)wdered  gypfua. 
to  bo  dried  in  molds,  and  finally  subjected 
to  a  furnace  capable  of  producing  a  ivd  heat 
The  description  of  making  the  cement  differed 
little    from   that  of  the   preceding  procrsa. 
The  specification,  after  proceeding  to  stats 
the  mode  of  using  the  cement  so  made,  con- 
cluded by  stating,  that  other  alkalies  and  adds 
besides  those  before  mentioned  would  ansver 
the  purposes  of  the  invention,  though  not  so 
well,  and  that  the  inventor  claimed  the  metbttd 
or   process  thereinbefore  described: — Held, 
that  the  specification  was  bad,  for  that  either 
the  inventor  claimed  all  acids  and  alkalies, 
or  only  those  which  would  answer  the  |Mir- 
pose;  in  the  former  of  which  cases,  as  some 
acids  and  alkalies  would  not  answer  the  pur- 
poses of  the  invention,  the  specification  was 
therefore  bad;  and  in  the  latter  it  was  bad, 
for  not  specifying  those  acids  and  alkalies 
which  wouM  be  found  to  succee«l.     iSUimt  r. 
Keating^  2  Exch.  772;  10  L.  J.,  Exch.  57. 

The  8])ecification  of  a  patent  granted  for 
improved  arrangements  for  raising  &hip»^ 
anchors,  ond  other  purposes,  claimed,  as  the 
invention  of  the  faitentee,  a  cable  hohler, 
which  was  dcscrilKid  thus: — **  The  scalloped 
shell  in  which  tiio  iron  chain  cable  appeais 
in  the  drawing  is  upon  a  new  plan«  to  boki 
without  slipping  a  chain  cable  of  any  size,  as 
shown  by  the  opening  form  of  the  soUlops  at 
the  top  and  bottom  of  figure  2."  It  also 
claimed  '•^  the  new  form  of  a  8callo|)cd  fJiell 
(as  shown  in  figure  2 ),  in  conjunction  with 
the  arrangements  hereinbefore  described.'^  A 
drawing  attached  to  the  specification  show^ 
that  the  inner  sides  of  the  cable-holder,  m 
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rliich  the  scallops  were  shown,  were  not  to 
^  parallel,  but  should  converge  t4>ward8  the 
^nter  of  the  cable-boUler;  but  the  angle 
r>rtne<i  by  the  sides  of  tiic  cable-holder,  as 
iiovrn  in  the  drawing,  was  not  the  precise 
,11^1  c  which  practictilly  would  be  udcd.  The 
f>ecification  and  drawings  would  enable  a 
soTQpetent  workman  to  make  a  cable- holder 
which  would  hold  chain  cables  of  different 
lizes.  At  the  date  of  the  patent  a  cable- hold- 
er -which  would  hold  one  chain  cable  of  any 
size  was  known:— Held,  that  the  specifica- 
tion WAS  ambiguous  in  describing  the  nature 
of  the  invention,  whether  it  was  an  invention 
of  a  cable-holder  to  hold  a  chain  cable  of  any 
one  size,  or  to  hold  chain  cables  of  different 
sizes,  and  was  therefore  bad.  Hcutingt  v. 
^r&wn,  1  £1.  &  Bl.  450;  17  Jur.  647;  32  L.  J., 
Q.  B.  161. 

The  description,  **a  roller  of  hard  metal  or 
other  suitable  material/'  is  not  too  uncertain, 
on  account  of  the  use  of  the  words  ''  or  other 
suitable  material;*'  such  words  would  mean 
any  material  equally  sufficient  for  the  purpose 
w^ith  hard  metal.  BaUtonY.  Smithy  11  H.  L. 
Cas.  223;  85  L.  J.,  C.  P.  49;  20  C.  B.,  N.  S. 
»8;  13  L.  T.,  N.  S.  1. 

In  a  drawing  of  a  machine  attached  to  a 
specification,  there  was  shown  an  intervening 
space,  or  opening,  between  two  parts  of  the 
machine,  the  object  of  the  patent;  it  was  in- 
tended as  the  arching  of  a  cutter  plate,  but 
this  was  not  referred  to  and  explained  in  the 
specification.     In  the  specification  there  was 
the  statement  of  an  evil  in  existing  machines, 
and  upon  careful  examination,  by  a  skillful 
person,  he  might  suppose  that  the  space  ex- 
nibited    in    the  drawing  was    intended    to 
obviate  this  evil,  but  there  was  no  statement 
to  that  effect,  nor  was  the  form  of  the  open- 
ing described,  and  described  as  a  necessary 
quality  of  improvement  in  the  machine.  This 
form  was  afterwards  relied  on  as  one  of  the 
great  improve.7ients  in  the  combination  of  the 
patented  appanitus: — Held,  that  as  it  had  not 
been    properly    explained,     described    and 
claimed,    the    specification    was    defective. 
darker.  Adie,  2  L.  R.,   App.   Cas.   815;  46 
L.  J.,  Chano.  Div.  685;  86  L.  T,,  N.  S.  923— 
H.  L. 

Zhctent  of  speoification  or  claim  j  and  in- 
validity of  speoifioation  or  claim  larger  than 
invention.] — In  order  to  establish  the  validity 
of  a  patent  for  an  improvement  or  a  discovery, 
ii  should  be  stated  m  substance  what  is  set 
ont  in  detail  in  tho  specification;  and  if  it  is 
taken  out  for  more  than  is  strictly  the  in- 
ventor's own  addition  or  improvement,  or  for 
discovery,  when  it  is  merely  an  addition  or 
an  improvement,  it  is  bad.  Hill  v.  Thomp- 
son, 2  Moore,  424 ;  8  Taunt.  875 ;  Holt,  630 ;  8 
Mer.  629. 

A  patent  *'  for  an  improved  mode  of  light- 
ing cities,  towns  and  villages,"  is  not  sup- 
nortcd  by  a  specification  describing  nn 
improved  lamp.  Cochrane  ▼.  Smethurstf  1 
Btnrk.  205—1^  Blanc. 

So,  a  patent  for  an  improvement  in  the 


construction  of  ship's  anchors,  windlasses 
and  chain  cables,  cannot  be  supported,  unless 
then*  is  novelty  in  each  invention.  Brunton 
V.  Hawkes,  4  B.  &  A.  541. 

Where  a  patent  was  obtained  for  ^'a  new 
and  improved  method  of  making  and  manu- 
facturing double  canvas  and  sail  cloth  with 
hemp  and  flax,  without  any  starch  whatever," 
and  the  specification  described  the  invention 
to  consist  in  an  improved  texture,  or  moile  of 
twisting  the  threads,  to  be  applied  to  the 
making  of  unstarched  cloth;  on  its  being 
proved  that  the  exclusion  of  starch  had  been 
before  adopted : — Held,  that  such  patent  was 
void,  as  being  taken  out  for  more  than  the 
patentee  had  really  discovered.  Campion  v. 
Benyon^  6  Moore,  71 ;  8  B.  &  A.  5. 

But  a  patent  is  not  avoided  by  the  specifi- 
cation claiming  as  part,  but  not  as  an 
essential  part,  of  the  invention,  something 
which  proves  useless.  Lewis  v.  Marling, 
5  M.  &  R.  66;  10  B.  &  C.  22;  4  C.  &  P.  52. 

If  a  patentee  sums  up  the  principle  of  his 
invention  in  the  specification,  and  that 
principle  is  not  new,  the  patent  cannot  be 
stipported.  tliough  it  appears  that  the  nppli- 
catiim  of  the  principle  as  described  in  the 
specification  is  ne\v.  Bex  v.  Cutler ^  1  Stark. 
354 — Ellenborou^rh. 

If  n  patent  tnktMi  out  for  an  invention,  con- 
sisting of  two  distinct  parts,  one  of  which  is 
not  new,  the  whole  is  void.  Kaif  v.  Marshall^ 
5  Bing.  N.  C.  402;  7  Scott,  648;  2  Am.  78" 
3.  C,  1  Beav.  535;  in  Dom.  Proc,  5  Jur. 
1028;  8  C.  &  P.  245;  West,  682. 

So,  if  a  patent  is  taken  out  for  several 
inventions,  which  are  claimed  ns  improve- 
ments, and  one  of  them  is  not  nn  improve- 
ment, the  patent  is  altogether  void.  Morgan 
v.  Senttard,  2  M.  &  W.  544;  M.  &  H.  55;  1 
Jur.  537. 

A  patent  was  for  a  machine  for  making 
paper  in  single  sheets,  without  seam  or  join- 
ing, from  one  to  twelve  feet  or  upwards  wide, 
and  from  one  to  forty-five  feet  and  upwards 
in  length: — Held,  that  this  imported  that 
paper  varying  in  width  between  those  ex- 
tremes could  be  made  by  the  same  machine; 
and  that  the  patentee,  at  the  time  of  taking 
oat  the  patent,  not  having  any  machine  capa- 
ble of  producing  paper  of  different  widths, 
the  patent  was  void.  Blaram  v.  EUee,  6  B. 
*  C.  169;  9  D.  &  R.  215;  1  0.  &  P.  558;  R. 
&M.  187. 

A  specification  is  defective  if  the  patentee 
professes  to  effect  his  object  in  one  of  two 
specifie<l  modes,  or  else  in  the  other,  represent- 
ing each  as  available,  and  it  appears  timt  one 
of  them  will  effect  the  purpose,  but  the  other 
will  not.  Beg,  v.  Cutler,  14  Q.  B.  872,  n. ;  3 
C.  &  K.  215. 

Where  a  specification  claimed  as  an  inven- 
tion the  application  of  a  self-adjusting  lever- 
age to  the  back  and  seat  of  n  chair,  whereby 
the  weight  on  the  seat  acted  as  a  counter- 
balance to  the  pressure  against  the  back;  and 
it  appeared  that  A.,  previously  to  the  letters 
patent,  had  made  and  sold  chairs  in  which 
the  same  principle  was  applied,  but  which 
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could  not  be  called  into  Action  without  the 
use  of  additional  machinery:— Held,  that  the 
piitont  could  not  be  supported,  tis  it  claimed 
itM  much,  and  would  have  prevented  A.  from 
milking  the  chairs  which  he  hnd  made 
ff»rmeriy.  Jif inter  v.  Mower.  I  N.  &  P.  695; 
0  A.  <&  fi.  733;  W.,  W.  &  D.  263. 

A  fipccification  is  to  be  understood  ncconl- 
ing  to  the  acceptation  of  ])racticn1  men  at  the 
time  of  its  enrollment.  ThtTcrorc,  where  a 
specification  stated  that  the  appnnitus  men- 
tioned would  extract  «3is  **fn)m  any  sul)- 
Btancc  from  which  g.is  capalilc  of  being 
employed  for  itluminntion  cm  be  extracted 
by  licat/^  and  the  tipparatus  was  not  suited  to 
extract  gas  from  oil: — Held,  that  this  did  not 
avoid  the  patent,  oil  not  then  bcin^r  cnnsidercd 
fit  for  the  manufacture  of  g:is  for  lighting 
towns,  though  it  was  then  known  as  a  ciiem- 
ical  fact  that  gas  might  be  producc(«  from  nil 
by  heat,  and  this  property  has  since  been 
applied  to  the  purposes  of  illumination.  CroHf>- 
ley  V.  Beterly,  9  B.  &  C.  63;  M.  &  M.  283;  3 
C.  &  P.  513;  1  Uuss.  <&  Mylne,  100. 

A  potent  claimed  the  invention  of  manu- 
facturing tubes  by  drawing  thc:n  tlirougii 
rollers,  using  a  mandrel  in  the  course  of  the 
operation.  A  later  patent  claimed  the  inven- 
tion of  raannfacturing  tubes  by  drawing  them 
through  fixed  dies  or  holes,  bnt  the  specifica- 
tion was  silent  as  to  the  use  of  the  mandrel: 
— Held,  tliat  the  court,  taking  the  whole  of 
the  latter  specification  together,  would  infer 
that  the  mandrel  was  not  to  be  used,  and 
tliat  the  latter  patent  was  good.  Uussell  v. 
dmUy,  1  C,  M.  &  R.  804. 

In.  summing  up  his  invention,  a  patentee 
stated  it  thus: — **  My  invention  is  the  appli- 
cation of  a  self-adjusting  leverage  to  the  back 
and  seat  of  a  chair,  whereby  the  weight  on 
the  seat  acts  as  a  counterbalance  to  the 
pressure  against  the  back  of  such  chair  as 
above  described  :^' — Held,  that  this  was  not  a 
claim  to  the  principle  of  the  lever,  but  to  an 
application  of  that  principle  to  a  certain  pur- 
pose by  certain  means,  and  that  the  |)atent 
was  good.  Minter  v.  WelUy  1  C,  M.  «&  VL 
505 ;  5  Tyr.  103. 

In  a  patent  for  blocks  for  payment,  the 
imtentee  claimed  as  his  invention,  that  his 
block  was  beveled  both  inwards  and  outwards 
on  the  same  side  of  the  block ;  but  the  specifica- 
tion did  not  state  at  what  angle  the  bevel 
should  be  made ;  and  one  witness  stated  that 
the  angle  was  material,  but  another  witness 
stated  that  any  angle  would  be  of  some 
benefit: — Held,  that  if  the  jury  thought  that 
a  bevel  at  any  angle  would  be  beneficial,  the 
eiKscification  would  be  good,  although  it 
omitted  to  state  any  particular  angle  at  which 
the  bevels  should  be  made.  Macnamara  v. 
UuUe,  Car.  &  M.  471 — Abinger. 

A  patentee  describing  his  invention  in  the 
specification,  is  to  be  taken  to  claim  as  part 
of  his  invention  all  which  he  describes  as  the 
means  by  which  it  is  to  bo  carried  into  effect, 
unless  he  clearly  expresses  a  contrary  inten- 
tion.    Tetley  v.  Easton,  2  £1.  <&  Bl.  *050;  18 


Jur.  850;  23  L.  J.,  Q.  B.  77;  8.  (7.,  S  C  BL, 
N.  8.  706;  26  L.  J.,  C.  P.  269. 

A  patent  is  a  patent  for  a  combinatic«n,  if  a 
combination  is  expressly  stated  in  the  spee^- 
cation  to  be  a  part  of  the  invenrion,  altboi^ 
the  combination  is  not  expressly  claimed:  fc 
a  claim  is  not  an  essential  part  of  tlte  Fpec^ 
cation,  or  necessjiry  for  the  pnrtection  of  t^ 
invention,  nor  is  it  necessary  to  disclaim  rbaae 
matters  which  manifestly  form  no  |>aTt  of  the 
invention.  Lister  v.  I^eather,  27  L.  J  ,  Q.  E. 
295;  4  Jur.,  N.  S.  947;  8  El.  &  BL  1004- 
£zch.  Cham. 

A  patent  for  the  combination  and  arrm^ev- 
ment  of  the  various  fiarts  of  madiioery  ias 
sewing  or  stitching  witli  the  use  of  a  aeciile 
or  shuttle  would  be  void  from  tlic  iiDlimiied 
extent  of  the  words  used,  unless  tliey  omild 
be  cut  down  by  the  context  so  as  to  apply  to 
a  specified  comiii nation  and  armngemezit  td 
specified  parts  of  machinerv.  /i»«iDeU  ▼.  &•- 
toek.  4  De  G.,  J.  &  S.  208;'  13  W.  IL  723. 

A  patent  was  granted  for  ^^improvemesti 
in  the  manufactui'c  of  crises  or  envelopes  foi 
covering  bottles.*'  Tho  s|)ccificatioii,  after 
describing  the  ap()aratns,  in  the  arrangeaieDt 
<if  which  tho  invention  was  stated  to  consiit, 
claimed  the  combination  of  mechanism  aad 
the  makinsr  of  envelopes  for  txiUlea  as  de- 
scribed:—Held,  that  the  specification  was  for 
the  mode  of  making,  and  not  for  the  eoTelope; 
and  that  it  was,  thercforo,  not  lai^r  ihaa  the 
grant.  Patent  Bottle  Envelope  Oompaap  v. 
Seymer,  28  L.  J.,  C.  P.  23;  5  C.  B.,  X.  a 
104;  5  Jur.  174. 

A  patent  was  taken  out  for  **  certain  im- 
provements in  the  doors  and  sashes  of  car- 
riages.'' In  the  specification  the  patentee 
said,  **I  have  shown  my  invention  as  applied 
to  railway  carriage  doors  and  window  fitting 
although  tiiey  are  equally  applicable  to  tii« 
doors  and  windows  of  any  other  descriptiua 
of  carriage,  or  in  any  position  where  windowf 
and  doors  are  subject  to  jar  and  vibnilion  :''— 
Held,  that  the  claim  in  the  s(K*cification  was 
not  larger  than  the  title  of  the  patent.  Odef 
v.  IloUlen,  8  C.  B.,  N.  S.  OGG;  »0  L.  J.,  C.  P. 
08;  8  \V.  n.  020:  2  L.  T.,  N.  S.  464. 

One  part  of  an  invention  was  dcscrihcd  as 
a  novel  arrangement  and  mode  of  fitting  sod 
working  sliding  sashes,  glass  frames,  blinds 
and  shutters  for  niilway  and  other  carriages, 
**  which  consisted  of  a  metal  plate  with  a  slot 
and  a  stud  or  pin  working  in  a  groove  on  each 
side  of  the  sash  or  frame,  and  the  patentee 
claimed  the  metal  fittings,  and  the  mode  of 
applying  the  same  described  herein  as  the 
second  part  of  my  invention:" — Held,  that 
this  was  a  claim  not  for  the  metal  fittings 
themselves,  but  for  the  mode  of  applying 
them,  and  consequently  that  the  |)atent  was 
sustained  by  proof  that  the  application  was 
new,  though  the  stud  and  plate  tbemsdvcs 
were  old.     lb, 

R.  obtained  a  patent  for  the  use  of  anitnal 
fiber,  by  preference  Russian  wool,  or  wool  of 
a  coarse  texture,  in  the  manufacture  of  Arti- 
ficial hair  to  l>e  made  up  as  Indies'  hfti! 
dresses,  and  for  upholstery,  and  other  likt 
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purposes.  Upon  a  bill  filed  to  restrain  an 
.n£ringemcnt  of  the  patent: — Held,  tiiat  the 
ipeoification  was  too  extensive ;  that  even  the 
ase  of  n  new  nmtcrial  to  produce  a  known 
Btrticle  could  not  be  the  subject  of  a  patent 
unless  some  invention  and  ingenuity  werc  dis- 
played in  the  adaptation;  that  in  this  case  a 
prior  user  of  wool  for  the  same  purpose  was 
proved,  and  that  the  bill  must  be  dismissed 
inrith  costs.  RusJUon  v.  Crawley^  10  L.  U., 
Eq.  523— V.  C.  M. 

When  a  patentee,  in  his  specification,  pro- 
fesses to  do  by  machinery  what  has  never  been 
done  before  by  machinery,  and  describes  the 
machinery  by  which  be  does  it,  his  claim  is 
not  too  largo  on  the  face  of  it,  because  it 
claims  generally  to  perform  the  operation  ^*  by 
mucliincry.'*  Arthold  v.  Bradbury,  G  L.  R, 
Ch.  706. 

A  patentee  described  an  improved  rufiie  or 
frill,  and  the  machinery  by  which  he  pro- 
posed to  make  sach  improved  ruffle,  and  to 
fasten  it  to  a  plain  fabric  by  a  single  scries  of 
stitches.  By  his  claim  he  claimed  **  the  pro- 
duction by  machinery  of  ruffles,  and  the 
simultaneous  attachment  of  them  to  a  plain 
fabric  by  a  single  series  of  stitches:** — Held, 
that  the  claim  was  not,  on  the  face  of  it,  too 
lar^c.     lb. 

When  a  person  has  invented  an  improve- 
ment in  the  form  of  a  particular  apparatus  or 
machine,  but  combines  that  individual  im- 
provement with  other  things  which  are  not 
his  inventions,  his  specification  must  claim 
that  particular  individual  thing,  and  not 
leave  it  doubtful  whether  the  claim  is  made 
for  tlio  whole  combination,  of  which  that 
thing  really  only  forms  a  part.  Clarke  v. 
AdU,  2L.  K.,  App.  Cas.  315;  »a  L.  T.,  N. 
S.  023;  46  L.  J.,  Uhanc.  Div.  585. 

Bzplanation  of  specifications  or  claim  by 
reference  to  drawings.] — In  the  spcciHcation 
of  an  improved  instrument,  it  is  essential  to 
point  out  precisely  what  is  new  and  what  is 
old;  and  it  is  not  sufficient  to  give  a  general 
description  of  the  construction  of  the  instru- 
ment without  making  such  distinction, 
although  a  plate  is  annexed,  containing  a 
detached  and  a  separate  representation  of  the 
parts  in  which  the  improvement  consists. 
Macfarlane  v.  Price,  1  Stark.  100— Ellen- 
borough. 

An  mventor  of  a  machine  is  not  tied  down 
to  make  such  a  specification  as  by  words  only 
would  enable  a  skillful  mechanic  to  make  the 
machine,  but  he  is  allowed  to  call  in  aid  the 
drawings  which  he  may  annex  to  the  specifi- 
cation; and  if,  by  a  comparison  of  the  words 
and  the  drawings,  the  one  will  explain  the 
oilier  sufiiciently  to  enable  a  skillful  workman 
to  perform  the  work,  such  a  specification  is 
sufficient.  Bloxam  v.  EUee,  1  C.  f&  P.  558; 
R.  &M.  187;  0  D.  &  R.  215;  0  B.  &  C.  160. 

When  a  specification  in  the  first  instance 
(lescribos  the  invention  in  too  general  terms, 
but  afterwards,  in  describing  the  method  of 
performing  the  invention,  refers  to  figures  in 
drawings   annexed    thereto,   and    the  claim 


made  is  for  the  manufacture  of  the  invention 
described  with  reference  to  those  figures,  the 
spccifieaitioii  is  sufficient.  Diio  v.  Eley^  14 
W.  R.  120;  13  L.  T.,  N.  S.  300— V.  C.  W. 

Any  p'jraou  who  has,  without  the  use  of 
unfair  means,  become  acquainted  with  tho 
mode  of  compounding  a  secret  unpatented 
preparation  may,  after  the  death  of  tlie  orij^- 
inal  discov<^rcr,  make  and  sell  the  compound, 
describing  it  by  tho  name  of  the  discoverer, 
provided  he  does  not  lead  the  public  to  sup- 
pose that  his  prepamtion  is  the  mauufsicturo 
of  the  successors  in  business  of  the  original 
discoverer;  but  he  must  not  assert  that  his  is 
the  only  genuine  article,  or  suggest  that  the 
article  manufactured  i^y  the  successors  of  tho 
original  discoverer  is  spurious.  Ja^ne^  r. 
James,  13  L.  R.,  Eq.  421;  41  L.  J.,  Chanc. 
353;  26  L.  T.,  N.  8.  508— R. 

And  where,  the  combination  beins;  claimed 
as  the  invention,  it  was  only  so  far  ascer- 
tained by  the  specification  that  the  latter 
referred  to  cortam  drawings  and  their  de- 
scription, which  did  but  describe  an  entire 
machine  and  tho  composition  and  working  of 
its  several  constituent  parts,  without  in  any 
manner  indicating  where  the  improvement 
lay,  or  in  what  it  consisted: — Held,  that  tho 
patent  was  void  at  law.     lb. 

Tlio  office  of  the  claim  at  the  end  of  a  spec- 
ification 19  to  tell  the  public  exactly  what 
the  invention  is,  and  when,  according  to  tho 
natural  construction  of  the  claim,  a  patent 
would  be  void  for  want  of  novelty,  the 
patentee  is  not  at  liberty  to  refer  to  the  de- 
scriptive part  of  and  drawings  accompanying 
tho  specification,  for  the  purpose  of  validat- 
ing the  patent  by  showinct  that  some  other  is 
tho  true  construction.  Hinki  v.  Safety  Light- 
ing  Company,  40  L.  J.,  Chanc.  Div.  185; 
4  L.  R.,  Ch.  Div.  007;  30  L.  T.,  N.  8.  891 
— R. 

Reference  to  preTious  patent.] — A  ])er8on 
having  a  patent  for  improvements  in  gas 
lamps,  made  further  improvements  in  such 
lamps,  and  obtained  a  patent  for  tho  subse- 
quent improvements.  The  specification  to  tho 
second  patent  stated  that  the  invention 
related  to  the  constrnction  of  lamps  of  a  olass 
forming  the  subject  of  the  former  patent,  and 
then  described  the  mode  of  making  tho  im- 
proved ]iarts  of  the  lamp: — Held,  that  the 
specification  was  sufficient..  Parhee  v.  Steoens, 
18  W.  R.  233:  22  L.  T.,  N.  S.  03b:  5  L.  R., 
Ch.  80.  And  see  5.  (7.,  8  L.  R.,  Eq.  358:  88 
L.  J.,  Chanc.  627;  17  W.  R.  840— V.  C.  J. 

As  to  filing  s|)Ccilications, — see  this  title, 
IL,  1. 

As  to  comparison  with  other  patents  or 
specifications  for  purposes  of  interpretation, 
— see  this  title,  IL,  3. 

As  to  correction  by  disclaimer, — see  this 
title,  II.,  4. 

Stamp  duty.]— [Tlie  10  &  17  Vict.  c.    5. 

which  eubetitiUed  stamp  duties  on  patents  for 

fees,  by  s.  2,  madepcUents,  granted  under  15  eft 

10    Vict,   €.  83,  subject  to  avoidance  on  nan- 
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payment  of  etrtain  itamp  duties  within  certain 
MriwU,  and  it*  ^ect  it  to  give  the  patents 
oy  uutallmentM^  first  for  Hwte  years^  on  the 
payment  of  25^  stamp  duty^  tJun  for  three 
years  more  on  payment  of  601,  teithin  the  three 
years^  and  then  for  the  full  jieri^d^  on  payment 
of  tool,  within  seven  years  f/wn  Uiedate  of  the 
grant,  J 

By  a  deed  an  inventor  agreed  with  the 
defendant  tlint  lie  should  do  all  acts  neces- 
pory,  except  the  payment  of  money,  for 
piocuriufc  and  perfecting:  letters  patent^  and 
shou'^d  immediately  after  the  same  were 
procured  execute  an  assignment  to  the  defend- 
ant of  one-third  share  in  the  patent,  and  the 
defendant  agreed  to  pay  all  fees  and  disburse- 
ments which  might  be  necessary  for  procuring 
the  letters  patent,  enrolling  the  specification, 
and  otherwise  perfecting  the  same: — Held, 
that  the  assij^mcnt  by  the  inventor  was  the 
entire  consideration  for  the  defendant's 
undertaking  to  pay  the  fees  and  disburse- 
ments, and  a  condition  precedent,  and  that 
without  having  executed  such  an  assignment 
lie  could  not  sue  the  defeniiant  for  net 
paying  the  50/.  necessary  to  be  paid  within 
three  years.  HWL  v.  Mwtnl^  18  C.  B.  72;  25 
L.  J.,  C.  P.  100. 

The  day  of  the  date  of  the  letters  patent  is 
excluded,  and  the  three  years  do  not  expire 
until  twelve  o'clock  at  night  of  the  anniver- 
sary of  the  day  on  which  the  letters  patent 
are  granted.  Williams  v.  Nash,  5  Jur.,  N.  S. 
696;  28  L.  J.,  Chanc.  880;  27  Beav.  03. 

3.  Interprctatum^  Operation  and  Effect, 

I>at«  and  dnratioii.] — Original  letters  patent 
for  a  term  of  fourteen  years  were  dated  on  tho 
26th  February,  1825,  and  renewed  letters 
patent,  were  dated  on  the  26th  of  February, 
1880:— Held,  that  the  day  of  the  date  must 
be  reckoned  inclusively,  and  that  tho  renewed 
letteni  patent  were  not  granted  after  the 
original  letters  patent  had  expired.  RasseU 
V.  Ledsam,  14  L.  J.,  Exch.  853;  14  M.  &  W. 
574. 

By  tho  Patent  Law  Amendment  Act,  15  & 
16  Vict.  c.  83,  s.  25,  it  is  enacted  that  where 
foreign  letters  patent  are  granted  for  a  foreign 
invention  before  the  grant  of  a  patent  for  such 
invention  in  tlic  United  Kingdom,  the  rights 
under  the  English  patent  shall  cease  on  the 
determination  of  the  foreign  patent.  An 
English  patent  for  a  foreign  invention  was 
dated  the  17th  of  September,  but  sealed 
on  the  17th  of  December,  and  between  the 
two  dates  a  foreign  ptitent  was  granted: — 
Held,  that  the  patent  must  be  taken  to  have 
been  granted  on  the  17th  of  September,  and 
therefore  that  s.  25  was  not  applicable. 
HoIsUy.  Robertson,  4  L.  R.,  Ch.  Div.  0;  46 
L.  J.,  Chanc.  Div.  1;  35  L.  T.,  N.  S.  457— C. 
A. ;  affirming  S.  C,  24  W.  R.  1064— li. 

As  to  extensions  and  renewals, — sec  this 
title,  V. 

Oonstmctlon  of  terns  In  grant,  genarally.] 
^~-The  words  used  in  a  patent  must  be  con- 


strued, like  the  words  of  any  other  ii 
in  their  natural  sense,  according  to  tlie  gem- 
oral  purpose  of  the  instrument  in  whidi  thej 
are  found.  Clarke  v.  Adie^  2  L.  IL,  Apfi 
Cas.  423;  40  L.  J.,  Chanc  Div.  5d8;  37  L 
T.,  N.  a  1;  25  W.  R.  45— H.  L. 

In  this  case  the  word  ^'  parallel "  wis  cna- 
strued  in  its  popular  and  not  its  purely  mathe- 
matical sense.     Ih, 

— of  spacificatlona.] — Tlie  words  of  a  sped- 
ilcation  are  to  be  construed  according  to 
their  ordinary  and  proper  meaning,  mikss 
there  is  something  in  the  context  (which  may 
be  explained  by  evidence),  to  show  that  a 
different  construction  ought  to  be  made. 
EUiott  V.  Turner,  2  C.  B.  446;  15  L.  J.,  C.  P. 
40. 

In  an  action  upon  a  deed  of  license  to  nse 
a  i)atent  for  mnkmg  buttons,  the  issue  beii^, 
whether  buttons  made  by  the  defendant  were 
made  under  the  licen<*c«  the  specificatioa 
stated  the  invention  to  be  the  application  of 
such  fabrics  only  wherein  the  ground  is  pro- 
duced by  a  warp  of  soft  or  organzine  si1k« 
such  as  is  used  in  weaving  satin ;  anil  claimed 
the  application  of  such  fabrics  to  the  ct>rer- 
ing  of  buttons,  as  have  the  ground  wnvea 
with  soft  or  orgaazine  silk  for  the  w:irp: — 
Held,  that  the  proper  meaning  of  the  word 
**  or  ^^  bi'ing  disjunctive,  it  ought  to  lie  so 
construed,  unless  there  was  anything  in  the 
context,  or  the  facts  proved,  to  give  it  a  dif- 
ferent meaning;  and  that  the  jod«re  oa<;ht 
not  to  have  told  the  jury  absolirtely.  that  un 
less  the  buttons  were  mado  of  oi^nzine  silk, 
they  were  not  within  tlie  patent;  but  that 
the  words  •*  soft  or  organzine  "  were  capable 
of  being  construed  to  mean  the  same  thin^, 
if  the  jury  were  satisfied  that  there  was  only 
one  description  of  sUk,  viz.,  organzine,  used 
for  weaving  satin  at  tho  date  of  the  patent 
lb. 

The  construction  of  a  specification  is  a 
question  of  law  for  the  court,  and  not  for  a 
jury.     BoviUy.  Pimm,  11  Exch.  718. 

Although  the  construction  of  a  specifica- 
tion belongs  to  the  court,  the  explanation  of 
the  words  used  therein,  or  of  technical  terms 
of  art,  is  matter  of  fact  u(K>n  which  it  is  the 
province  of  a  Jury  to  decide.  Hills  v.  JSVome, 
4  De  G.,  F.  &  J.  288;  8  Jur.,  N.  S.  535;  31 
L.  J.,  Chanc.  457;  6  L.  T.,  N.  8.  00— C. 

Though  tlie  construction  of  a  patent  or  a 
specification  is  ordinarily  for  the  judge,  yet 
where  a  specification  mentioned  "  the  preci- 
pitated or  hydrated  oxides  of  iron,^  and  there 
was  (on  the  issue  of  novelty)  a  prior  patent 
proved,  the  specification  of  which  mentioned 
carbonate  of  iron,  and  the  scientific  evidonce 
showed  that  real  carbonate  of  iron  was  so 
difllcult  to  be  preserved,  that  it  was  not  com- 
monly sold  in  tlic  shops  (though  it  existed  as 
a  chemical  substance),  and  what  was  sold  for 
it  would  be,  in  fact,  a  hydrate^  throu<*h 
absorption,  but  that  carbonato  would  not  he 
undcrstooil  chemically  as  meaning  hydrate; 
tho  judge  having  ruled  that  the  specificatioo 
I  was  to  be  construed  commercially,  not  sciea- 
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;ifical1y,  that  carbonate  commercially  meant 
:lie  **  hydrate,"  and  that  on  the  issue  of  nov- 
iflty  the  plaintiff  must  bo  nonsuited,  the 
Boart,  after  great  doubt,  set  aside  the  nonsuit. 
and  granted  a  new  trial.  HUU  v.  London 
Gculight  Company y  27  L.  J.,  Exch.  60. 

If  a  patent  is  taken  out  for  blocks  for  paving 
ipeith  atone '*  or  any  other  suitable  material,** 
this  will  include  wood  pavement,  although  no 
-wood  pavement  was  in  actual  use  at  the  date 
of  the  jMitent,  and  although  the  inventor 
might  not  have  had  wood  pavement  in  his 
contemplation.  Macnamara  v.  HuUe^  Car.  & 
M.  471 — ^Abinger. 

A   patentee  of  a  sewing  machine  in  his 

specincation  claimed  *^  the  application  of  a 

shutt  Ic  in  combination  with  a  nee  lie,  as  shown 

in  sheet  1,  for  forming  and  sewing  loops  of 

thread  or  other  substance  for  the  purpose  of 

producing  siitches  cither  to  unite  or  ornament 

fabrics,  whatever  may  be  the  means  employed 

for  working  such   shuttle  and  needle  when 

employed  together:*' — Held,  that  this  claim 

was  not  confined  to  the  single  application  of 

a  shuttle  in  combination  with  a  needle,  ns 

shown  in  sheet  1,  but  extended  generally  to 

the  application  of  a  shuttle  with  a  needle  for 

the    attaining    the    object   therein    stated. 

Thomtu  V.  Foxwell,  5  Jur.,  N.   8.  37— Q.  B. ; 

affirmed  on  appeal,  8  Jur.,  N.  8.  271— Exch. 

Cham. 

A.  obtained  a  patent  for  improvements  in 
horse-clipping  machines,  and  granted  to  C.  a 
license  to  manufacture  machines  in  accordance 
with  the  patent.     The  improvement  described 
in  the  specification  comprised,  among  other 
items,   the   parallelism   of  the  teeth  of  the 
comb,  and  the  addition  of  an  extra  comb- 
plate  when  required,  so  as  to  regulate  the 
length  to  which  the  hair  might  be  clipped. 
C.  manufactured  clippers  not  having  parallel 
teeth  nor  an  extra  comb-plate,  but,  in  otlier 
respects,  similar  to  those  patented  by  A.,  and 
resisted  payment  of  tlie  royalties  under  the 
license  in  respect  of  these  clippers,  on  the 
ground  that  the  remaining  items  were  old, 
and  that  the  specification  must  be  so  con- 
strued as  to  exclude  these  items  from   ttie 
cUim.    As  evidence  in  support  of  this  inten- 
tion, it  was  sought  on  behalf  of  C.  to  produce 
prior  specifications  of  English  and  American 
mvenlions:— Held,   that    upon    the    natural 
construction  of  the  spocification  it  included  a 
claim,  not  only  in   respect  of  the  parallel 
teeth  and  extra  comb-plate,  but  also  in  respect 
of  the  other  items,  and  that  C.  was  not  en- 
titled to  contest  the  validity  of  the  patent  so 
as  to  excuse  him  from  payment  of  royalty 
under  the  license.     Clark  v.  Adie,  46  L.  J., 
Clianc.  Div.  698;  2  L.  R.,  App.  Cas.  423;  23 
W.  K.  45;  87  L.  T.,  N.  8.  1— H.  L. 

The  expressions  found  in  a  specification 
will  bo  construed  according  to  the  ordinary 
use  of  the  words,  not  by  the  test  of  minute 
mathematical  definitions.     lb. 

As  to  validity  and  sufilciency  of  specifica- 
tions,—see  this  title,  U.,  2. 


Oomparison  with  proTiilonal  or  other 
8peoificatloni«] — In  construing  a  specification, 
it  is  not  competent  to  an  inventor  to  pniy  in 
aid  of  the  provisional  specification,  in  order 
to  explain  or  enlarge  the  meaning  of  the  com- 
plete 8f)ecification.  MaeJcelean  v.  Uennie,  13 
C.  B.,  N.  8.  52. 

In  the  comparison  of  two  specifications, 
ench  of  which  is  filled  with  terms  of  art,  and 
with  the  description  of  technical  processes,  it 
is  the  duty  of  the  court  to  give  the  legal  con- 
struction, ,  but  the  work  of  comparing  the 
two  specificntions  is  for  the  jury.  HUU  v. 
Emn%.  4De  O.,  F.  &  J.  288;  8  Jur.,  N.  8. 
525;  81  L.  J.,  Clmnc.  457;  6  L.  T.,  N.  8.  90 
— C. 

The  question  of  novelty  of  invention,  when 
raised  by  the  comparison  of  two  specifications, 
is  a  question  of  luw  for  the  court,  if  the  two 
specifications  do  not  contain  expressions  of 
art  and  commerce,  the  meaning  of  which 
must  be  explained  by  evidence.  Tlwma$  v. 
Foxwdl^  5  Jur.,  N.  8.  87 — Q.  B. ;  affirmed  ou 
appeal,  8  Jur.,  N.  6.  271. 

In  an  action  for  an.  alleged  infringement  of 
a  patent,  where  the  defense  is  that  the  sup- 
posed invention  is  not  new,  the  judge  may 
compare  the  plaintiffs  specification  with  the 
specification  of  a  previous  patcmt,  and  may,  on 
such  comfmrison,  direct  the  jury  to  find  a 
verdict.  Bush  v.  Fo3>  {in  error) ^  5  II.  L.  Cas, 
707;  2  Jur.,  N.  8.  1029;  25  L.  J.,  Exch.  251. 

The  specification  of  a  patent  for  improve- 
ments in  the  manufacture  of  gas  described  the 
invention  to  consist  in  the  direct  use  of  seeds, 
leaves,  flowers  and  beech  nuts,  fruit  and 
other  substances  and  matters  containing  oil, 
or  oily  and  resinous  matter,  and  stated  that 
the  mode  of  using  the  seed  and  conntructing 
the  apparatus  might  be  the  same  as  the 
apparatus  used  in  tiie  mode  of  making  gas 
fn>m  coal;  but  that  the  inventor  preferred 
placing  the  seed  in  a  red-hot  retort.  The 
claim  was  **  for  making  gas  direct  from  seeds 
and  matters  therein  named  for  practical 
illumination  or  other  useful  purposes,  instead 
of  making  it  from  oils,  resins  or  gums  pre- 
viously extracted  from  such  substances."  On 
the  trial  of  an  action  for  an  infringement  of 
this  patent,  upon  proof  on  the  part  of  the 
defendant  that  a  patent  had  been  previously 
granted  to  a  third  person  for  improvements 
in  artificial  light,  the  inventor  proposing  by 
his  specification  to  use  residuary  matters 
obtained  in  the  manufacture  of  fatly  sub- 
stances, and  also  the  residuum  after  the  oil 
had  been  pressed  from  the  seeds,  such  as  oil- 
cake, and  also  beech  nuts,  or  mast,  cocoa 
nuts,  and  all  others  abounding  in  oil,  the 
judge  directed  the  jury  to  find  a  verdict  for 
the  defendant:— Held,  that  the  direction  was 
right,  the  two  patents  being  sul)stantially  the 
same,  and  it  being  the  province  of  the  court 
to  take  notice  of  the  identity  apparent  upon 
the  written  document,  and  the  conseciuent 
want  of  novelty,  and  that  it  was  not  necessary 
to  submit  the  question  of  novelty  to  the  jury. 
Booth  V.  Kennardj  20  L.  J.,  Exch.  805;  2  U. 
&N.  84. 
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Where  two  spec! flections  of  different  dates, 
relnting  to  tbe  same  external  objcctn,  contnin 
terms  of  art,  thou«i:lt  the  expressions  used  in 
both  are  identical. their  construction  cannot  be 
declared  to  Iks  the  same  without  the  ineanin<^ 
and  use  of  the  terms  of  art  employed  therein 
beinj(  first  ascertained  by  evidence,  and  being 
shown  to  be  the  same  at  the  date  of  both  the 
s|»ocificatioDS.  BetU  y.  MemieSy  10  II.  L.  Cas. 
117;  31  L.  J.,  Q.  B.  233;  11  W.  R.  1;  7  L. 
T..  N.  8.  110;  0  Jur.,  N.  8.  20. 

An  antecedent  specification,  declaring  a 
principle,  but  not  disclosing  a  prncticnblc 
mode  of  obtaining  a  result,  is  not  t<»  be  held 
to  be  an  anticipation  of  a  subsequent  specifi- 
cation relating  to  the  sime  matter,  which  does 
disclose  a  practicable  mode  of  producing  the 
result.  If  the  latter  specification  alone  sup- 
plies that  practicable  mode,  it  forms  the 
ground-work  for  a  valid  patent.     lb. 

A  barren  general  description,  probably  con- 
taining some  suggested  information,  or  in- 
volving some  speculative  theory,  cannot  be 
considered  as  anticipating  a  subsequent  spe- 
cification of  an  invention  which  involves  a 
practical  truth,  which  is  productive  of  bene- 
ficial results,  unless  the  antecedent  publica- 
tion involves  the  same  amount  of  practical 
and  useful  information.     lb. 

D.,  in  1804,  took  out  a  patent  for  making 
'*a  new  article  of  trade,  which  I  denominate 
'Albion  metal,*  and  which  I  apply  "  to  various 
puriYoses,  such  as  the  facings  of  cisterns, 
coflan  furniture,  **and  other  things  which  are 
required  to  be  nuule  of  a  flexible"  substance. 
D.  stated  in  his  specification  the  principle  of 
his  invention,  and  that  he  proposed  to  unite 
lead  and  tin  by  |>ressure;  but  he  did  not  state 
the  exact  proportions  of  the  two  metals,  nor 
give  with  precision  the  mode  by  which  they 
were  to  be  combined.  It  did  not  appear  that 
the  patent  had  been  acted  on.  In  1849,  B. 
took  out  a  patent  for  **a  new  manufacture  of 
capsules,  fl%d  of  a  material  to  be  employed 
therein,  and  for  other  purposes."  The  new 
material  was  to  be  composed  of  lead  and  tin 
combined.  B.  specified  the  proportions  of 
the  two  metals,  gave  the  details  of  the  mode 
of  working  in  order  to  combine  them,  and 
did  not  claim  the  production  of  the  new  ma- 
terial except  according  to  the  directions  he 
had  given  for  its  production: — Held,  that 
this  was  not  a  case  in  which  the  court,  look- 
ing at  the  two  instruments,  could  determine 
the  validity  of  the  latter  patent  as  a  matter 
of  construction  only;  that  evidence  must  be 
resorted  to ;  and  that  then  it  was  apparent 
that  the  earlier  patent  only  stated  a  principle, 
and  that  the  latter  patent,  as  it  did  not  claim 
the  discovery  of  the  principle,  but  only  a 
new  mode  of  carrying  it  into  effect,  was 
valid.    lb. 

Effect  of  grant  to  two  or  more  persons 
Jointly.] — When  letters  patent  are  granted  to 
two  or  more  persons,  any  one  of  them  may 
use  the  invention  for  his  own  benefit  without 
the  consent  of  the  others.    Matken  v.  Green^ 


It  Jur.,  K.  8.  845;  85  L.  J.,  Chaac  I:  14 
W.  R  17;  13  L.  T.,  N.  8.  420— C. 


ReservatioB  of  right  of  user  bj  Um  oowcf 
— A  grant  of  letters  patent  to  n  subj«*rt  fnr  as 
invention  does  not  exclude  the  cmwn  from 
using  the  invention  witht>ut  the  licence  of  the 
patentee.  Feather*  v.  li^.,  12  L.  T..  N.  S. 
114;  G  B.  <&  8.  257;  30  L.  J.,  Q.  B.  tOO. 

The  crown  is  not  responsible,  bj  w«t  ef 
petition  of  right,  for  an  inlnajsement  of  a 
patent  by  the  lords  of  tbe  admirultj,  but  the 
remedy  is  by  action  against  tbe  wroBf^-doesa. 
Jb, 

A  ]>atent  for  the  exclusive  use  of  an  ib- 
provemcnt  iir  the  invention  of  ancliors,  cob- 
tained  a  proviso  for  avoidiiiK  the  fntent,  if 
the  patentee  should  not  supply  for  his  msijes- 
ty*8  service  all  such  nrticlcs  of  the  iuveBti*ja 
as  should  be  required,  on  such  reasooAUk 
terms  as  should  lie  settled  by  the  lord?  f»f  tl^ 
admirnUy.  The  latter  used  the  inveotiiio, 
but  did  not  take  the  articles  from  the  patentee. 
The  court  refused  to  issue  a  mandamus  to 
them,   to  settle  the  terms  according   to  tbe 

Sotent.     Pering^   Kx  parte,  4  A.  &  K  949;  ( 
r.  &  M.  472. 

The  crown  has  the  right  t4i  the  nae  of  a 
patented  process  or  invention  withoat  cooi- 
pensation  to  the  patentee.  JHnon  v.  L»mdem 
Small  Arms  Company^  1  L.  K.,  App.  (^ 
632:  46  L.  J.,  Q.  B.  Div.  617;  25  W.  K.  142; 
85  L.  T.,  If.  8.  550— U.  L. :  rcvereiog  tbe 
decision  of  the  Supreme  Court  of  App^  1 
L.  R.,  Q.  B.  Div.  884;  35  L.  T.,  N.  ».  5>J; 
24  W.  U.  766;  and  afiSrming  thait  of  the  Coait 
of  Queen's  Bench.  10  L.  U.,  Q.  B.  130;  S 
W.  U.  317;  44  L.  J.,  Q.  B.  83;  31  L.  T.,  X. 
S.  830. 

This  right  of  tho  crown  is  not  because  tbe 
crown  is  impliedly  excepted  from  the  effect 
of  the  letters  patent,  but  because  the  privi- 
lege thereby  granted  is  gnmted  a;*ahist  tbe 
subjects  only,  and  not  agsinst  the  crovn. 
lb, 

A  patent  was  granted  for  an  improvenieot 
in  the  manufacture  of  firearms.     The  secre- 
tary at  war  issued  a  notice  for  a  tender  for 
the  supply  of  13,875  rifles  of  the  deBcripticm 
known  as    that    patented.     The  price  was 
settled,  minus  the  cost  of  the  steel  barreb 
and  the  stocks,  which  the  War  Ofiice  was  to 
supply.     Tho    rifles    were  to    be    delivered 
within    a  certain  time;  the  manufacture  of 
them  might  be  inspected  at    any  time,  and 
they  might  be  rejected  by  officers  at  the  War 
Office,  if  not  made  according  to  pattern,  or 
not  delivered  in  time.     The  i)er9ons  who  took 
the  contract  employed  the  fxitented  process 
in  tho  formation  and  insertion  of  the  luck:— 
Held,  that  they  were  liable  to  the  patentee 
for  an  infringement  of  the   patent,  for  tliat 
they   were    not  servants    or  agents  of   tbe 
crown  doing  the  work  of  the  crown,  but  were 
private  contractors  witli  the  crown  to  supply 
a    certain  manufactured    article,  and   were 
therefore  not  protected  in  what  they  did  by 
any    particular   privilege   attaching  to  the 
crown.     1  b. 
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jALmendment] — An  application  for  amend- 
ment of  a  piituntgranteil  in  185G  by  rectify  in*; 
fi.;i  error  in  tlic  spelling  of  the  name  of  iho 
patentee  wiw  refused  on  the  ground  of  lapse 
of  time'  Blrtnoud,  In  rd,  3  L.  T.,  N.  S.  800— 
O. 

Tlio  Master  of  the  Rolls  has  jurisdiction,  as 
keeper  of  the  records,  to  direct  the  amend- 
ment of  a  clerical  error  in  a  spceificatinn  filed 
in  tlic  Patent  Office,  such  jurisdiction  being 
saved  by  the  Judictiture  Act,  1873,  s.  17, 
8tib-s.  G.  M*nso7i*s  PtUent,  In  r«,  5  L.  ii., 
Ch.    Div.  502;  46  L.  J.,   Chanc.   Div.  555— 

When  any  sueli  amendment  has  been 
dirc-ct^d,  notice  of  the  order  sliould  be  given 
to  the  commissioners  of  ])atents,  so  that  the 
specification  may  be  reprinted.     Ih» 

Proof  of  patent  documents;  and  eflFeot  In 
evidence.]— [By  16  &  17  Vict.  c.   115,  s.  4, 
*print*d  or  manv script  copies  or  extracts,  eerti- 
JUd  and  sealed  with  the  seal  oftJie  eommisHioners 
of  jHtterUs^  of  letters  patent^  sprciticatwns,  dis- 
claimers^  memoranda   of  alterations^  and  all 
otfier    documents    recorded    and  filed    in    the 
commissioners''  office^  or  in  the  office  of  the  Court 
of  Chancery  appointed  for  tlie  filing  of  sjjecifi- 
caHonSy   shall  be  reeeioerl  in  evidence  in    all 
proceedingn  relating  to  letters  patent  for  inven- 
tions in  all  courts  tbhateoer  witliin  tike  United 
Kingdmi  of  Great  Britain  and  Ireland^   the 
Channel  Islands^  and  Isle  of  Man,  and  her 
Majesty^s    colonies    and    plantations    abroad^ 
without  fartlier  proof  or  production    of   tlie 
originals.  ] 

The  grant  of  letters  patent  by  a  foreign 
country  (being  an  act  done  by  the  governing 
power  in  a  matter  which  is  to  affect  t!te 
pui>lic  interests,  restmining  them  for  the 
present,  and  giving  a  paiticular  individual 
specific  rights,  throwing  open  and  protecting 
the  public  rights  after  the  expiration  of  a 
certiiin  term)  is  an  act  of  state,  within  14  <fe 
15  Vict.  c.  09,  8.  7,  and  is  therefore  provable 
by  a  copy  of  the  letters  patent,  purporting  to 
be  sealed  with  the«eal  of  such  foreign  state, 
without  proof  of  the  seal  or  signature,  or 
judicial  character  of  the  person  signing  the 
same.  Betts^  Patent^  In  re,  1  Moore  P.  C.  O. 
49;  9  Jar.,  N.  S.  137;  11  W.  R.  221;  7  L. 
T.,  N.  8.  677. 

In  the  case  of  a  patent  for  improvements, 
prior  specifications  relating  to  similar  ma- 
chines are  admissible  in  evidence,  to  show  the 
state  of  the  manufacture  at  the  time  when  the 
patent  was  grant/*d,  but  not  to  show  that  the 
language  of  the  specification  is  to  be  taken  in 
otiier  than  its  natural  meaning.  Clarke  v. 
Adie,2L.  R,  App.  Oas.  423:  46  L.  J.,  Chanc. 
Div.  608;  87  L,  T.,  N.  8.  1;  25  W.  R.  45— 
H.  L. 

4.  Disclaimer. 

Filing  disclaimer.]— [By  6  <fe  6  Will.  4.  c. 
83,  s.  1,  any  person  having  obtained  letters  patent 
fcf  any  invention^  may  enter  a  disclaimer  of 
any  part  of  his  specification^  or  a  memorandum 
of  any  alteration  therein,  which,  when  fUed,  is 
to  U  deemed  part  of  such  specification* 
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By  7  (&  8  Vict.  c.  60,  s.  5,  t?ie  disclaimer 
and  memorandum  of  alteration  may  be  made 
notwithstanding  tlie  original  patentee  may  itave 
assigned  his  rights.  ] 

On  an  application  to  the  law  ofiicer  of  the 
crown  under  5  «fc  6  Will.  '4,  c.  83,  s.  1,  for 
leave  to  enter  a  disclaimer  of  any  part  of  the 
title  or  specification  of  a  .patent,  against 
which  a  caveat  has  been  entered,  the  Uwv 
officer  hafi  no  jurisdiction  to  order  the  ap|)Ii- 
oant  to  pav  ct»8ts.  K'/noch  v.  National  Arms 
Company/^Q  W.  R.  22;  37  L.  T.,  N.  8.  31— 
C.  A. 

When  a  disclaimer  lind  been  filed  without 
the  consent  of  the  patentee: — Held,  that  the 
Master  of  the  Rolls  hud  jurisdiction  without 
bill  filed  to  order  it  to  be  taken  off  the  file. 
Berdan's  Patent  In  re,  20  L.  R.,  £q.,  340;  44 
L.  J. ,  Chanc.  544 ;  23  W.  R.  823— K. 

Operation  of  disclaimer;  and  how  con- 
strued.]— Where  a  patent  is  orii^inaliy  void, 
but  amended  by  filing  a  disclaimer  of  part  of 
the  invention,  the  above  act  has  not  a  retro- 
spective operation,  so  as  to  make  a  pany 
liable  for  an  infringement  of  the  patent,  prior 
to  the  time  of  entering  such  dis^'laimer. 
Perry  v.  Skinner,  2  M.  &  W.  471;  M.  &  XL 
122 ;  1  Jur.  433. 

A  declaration  for  the  infringement  of  a 
patent  stated  a  grant  to  the  phiintifif  in  1836 
of  letters  patent  for  improvements  in  pumps, 
and  that  a  specification  of  the  same  m  as  duly 
enrolled  within  six  months.  It  then  alleged 
the  entering  by  the  plaintiff  in  1844  of 
a  disclaimer  of  part  of  this  title  and  speci- 
fication, and  an  infringement  afterwards  by 
the  defendant  of  the  patent  as  altered  by 
the  disctlaimer.     Plea,  that,  in  1810,  after  the 

§rant  to  the  plaintiff,  and  before  entry  of  tlie 
isclaimer,  a  patent  was  granted  to  B.,  under 
whom  the  defendant  was  licensee,  which  was 
alleged  to  cover  the  infringement  complained 
of: — Held,  that  the  pl(>a  was  bad,  upon  the 
groun<l  that  it  appeared  from  the  record  that 
the  grant  to  B.  was  void,  as  bciujie  in  respect 
of  an  invention  already  made  known  to  the 
public  by  the  enrollment  of  the  ])laintiff> 
specification.  Stacker  v.  Waller,  1  0.  B.  148; 
0  Jur.  136. 

A  grantee  of  letters  patent,  who,  having 
parted  with  his  interest,  afterwards  becomes 
assignee  of  a  share  in  them,  may  enter  a 
disclaimer  of  part  of  the  invention,  and  mi^ 
maintain  an  action  for  an  infringement  of  the 
patent  so  altered.  Spilsbury  v.  C lough,  2  Q. 
&  D.  17;  2  Q.  B.  400;  0  Jur.  579. 

A  disclaimer  will  be  valid,  notwithstanding 
the  grantee,  at  the  time  he  entered  it,  had 
assigned  all  his  interest  in  the  patent. 
Wallington  v.  Bale,  7  Excli.  888;  23  L.  J., 
£zch.  40. 

The  filing  of  the  copy  of  a  disclaimer  is  a 
compliance  with  the  provisions  of  tlie  6  &  C 
Will.  4,  c.  83,  s.  1.     lb. 

In  a  scire  facias  to  repeal  letters  patent,  a 
disclaimer,  though  enrolled  subseouently  to 
issue  joined,  is  admissible  for  the  defendant^ 
and  is  to  be  read  as  a  part  of  the  original 
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specificntton  put  in  by  the  progeciitor,  and  it 
is  not  necessary  to  plead  the  disclaimer  puis 
darrein  continuance.  Jieff.  v.  Mill,  10  C.  B. 
879;  20  L.  J.,  C.  P.  16;  1  L.,  M.  &  P.  695; 
15  Jur.  59. 

A  disclaimer  is  not  essential  to  a  specifica- 
tion. LUt^  V.  Leather,  4  Jur.,  N.  8.  947; 
37  L.  J.,  Q.  B.  295~£xch.  Cham. 

The  effect  of  a  disclaimer  is,  merely  to  * 
strike  out  from  the  speciOcation  those  parts 
of  the  machinery  which  are  disclaimed;  it 
cannot  ho  read  as  explanatory  of  that  which 
remains.  7>^/^y  v.  Eaetcn,  2  C.  B.,  N.  8.  706 
— Per  Oesswcll. 

A  disclnimer  cannot  be  made  use  of  for  the 
purpose  of  converting  a  barren  and  an  un- 
pn >n tabic  p^enerality  in  a  specification  into  a 
st)ccific  pnictical  description,  or  to  convert 
that  which,  upnn  the  description  inthcspcci- 
fictition,  is  not  applicable  to  any  one  definite 
form,  into  a  description  applicuble  to  a  specific 
and  a  definite  mone  of  proceeding.  liaUton 
V.  SmUh,  11  H.  L.  Cas.  223;  35  L.  J.,  C.  P. 
49;  13  L.  T.,  N.  8.  1;  20  C.  B.,  N.  8.  28. 
And  see  8.  C,  U  C.  B..  N.  8.  471;  8  Jur., 
N.  8.  100;  31  L.  J.,  C.  P.  102-Exch.  Cham. 

The  object  of  5  &  6  Will.  4,  c.  88,  is,  that 
where  a  8|)ecificution  containing  n  sufilcient 
Mud  good  description  of  a  useful  invention,  is 
imiM'tilcd  l)y  reason  of  the  description  having 
something  annexed  to  it  which  is  capable  of 
being  severed,  leaving  the  original  description 
;;ood  and  sufficient,  without  the  necessity  of 
ftd<lition  (except  of  such  slight  additions  only 
us  miiy  be  required  to  render  intelligible  that 
wliich  remains),  the  vicious  excess  may  be 
lop))ed  off  by  a  disclaimer.     76. 

It.,  in  his  specification,  described  his  patent 
for  improvements  in  embossing  and  finishing 
woven  fabrics,  as  enabling  him,  upon  a  roller, 
either  spimlly  or  longitudinally,  or  in  a  cir- 
cular form,  to  groove,  or  flute,  or  engrave,  or 
D*4ll,  or  otherwise  indent  any  design.  The 
fact  was,  that  if  the  design  was  engraved 
longitudinally  it  would  destroy  the  material. 
R.  therefore,  in  a  disclaimer,  altered  ''upon** 
into  **  around  the  roller:" — Held,  first,  that 
the  disclaimer  was  bad,  as  it  sought  in  effect 
to  extend  the  specification  or  to  convert  a 
bad  specification  into  a  good  one  by  adding 
words,     ih. 

Held,  secondly,  that  the  construction  of 
the  specification,  as  amended  by  the  dis- 
claimer, excluded  spiral  engraving,  and  con- 
fined it  to  circular  engraving  or  grooves. 
lb. 

Held,  thirdly,  the  description  **  or  roller  of 
hard  metal,  or  other  suitable  material,"  was 
lot  too  vague  as  regards  material.     lb. 

All  the  claiming  clauses  may  be  struck  out 

if  the  specification  of    a  patent  by  a  dis- 

.laimer,  if  there  remain  in  the  body  of  the 

'  pecificuition  words  sufilciently  distinguishing 

what  the  invention  is  which  the   patentee 

claims.     T/umae  v.  Welch,   1   L.  R.,   C.   P. 

192;   12  Jur.,  N.    8.  310;   85   L.  J.,  C.  P. 

200. 

An  alteration,  verbal  merely  and  not  sub- 


stantiTO,  by  means  of  a  disclaimer,  will  bsI 
make  a  patent  void.     lb. 

8.  took  out  a  patent  for  an  improremeBt  ia 
machinery  used  for  roving  cotton.  Hi^  speci- 
fication ap|}earcd  t4>  claim  the  dlacowewy  of 
the  application  of  the  principle  of  ccatrifi^ri 
force  for  such  a  purpose,  but  be  filed  a  4k- 
claimer,  declaring  that  he  intended  to  claia 
only  the  application  of  centrifagal  force  k 
the  particular  manner  described  in  the  speci- 
fication:— Held,  that  taking  those  two  ia- 
struments  together  they  sustained  the  pfttent 
Seed  V.  Higgine,  8  H.  L.  Cas.  550;  6  Jor.,  X. 
8.  1264;  80  L.  J.,  Q.  B.  314;  afi^nning  judg- 
ments of  Queen*s  Bench  and  Cxch€4|iicr 
Chamber,  4  Jur.,  N.  8.  258;  27  L.  J.,  Q.  R 
145,  411. 

The  particular  manner  described  was  by 
the  use  of  '^  a  weight.^'  The  defendant 
ployed  a  machine  similar  in  many 
but  though  ujiing  weight,  or  pressure 
sioned  by  weight,  ns  a  force,  not  usin«r  ^"s 
weight:** — Held,  that  this  did  not  amount  to 
an  infringement  of  the  patent,     lb. 

The  plain  language  of  the  operative  pait  of 
a  disclaimer  is  not  to  be  cmtroUed  or  modi- 
fied by  any  introductory  sentences  witli 
which  the  patentee  may  think  fit  to  pivtee 
such  disclaimer.  Cannington  t.  NuUmU^  40 
L.  J.,  Chanc.  739;  5  L.  R.,  H.  L.  Cas.  206. 

ni.  AasiGNHEKT;  Sale;  Licekbe. 

1.  Anignmenit  and  Sale, 

Agreements  ibr  assignment  and  sa]«;  snd 
remedies  for  breach.] — By  an  agreement,  sot 
under  seal,  between  the  plaintiff  and  A.«  B. 
ond  C.  of  the  one  part,  and  the  defendant  of 
the  other  part,  reciting  that  the  plaintiff  bad 
obtained  a  patent  for  an  improvement  iu  fur- 
naces, and  was  solely  interested   in  another 
Eatent  invention;    that  the  plaintiff  and  A. 
ad  obtained  a  |mtent  for  another  inventioa; 
the  plaintiff  and  B.   for  another  ;  and  the 
plaintiff  and  C.  for  another;   it  was  agreed 
between  the  parties,  that,  for  the  con.«idef- 
ations  therein  mentioned,  it  should  Ite  lawful 
for  the  defendant  exclusively  to  use,  manu- 
facture and  sell  any  or  all  of  the  patent  inven- 
tions, within  certain  limits,  during  the  cim- 
tinuance  of   the  several  patents,  on  certain 
terms    specified   in  the  agreement.     In  sn 
action  on  this  agreement  by  the  plaintiff  alone, 
to  enforce  one  of  such  terms,  the  defemUot 
set  out  the  plaintiff^s  patent  for  the  improve- 
ments  in  furnaces,  and  pleaded  that  it  wis 
not,  St  the  time  of  the  grant,  a  new  invention 
as  to  the  public  use  thereof    in  England, 
whereby  the    grant    was    void,    which   tl:e 
plaintiff,  at  the  time  of  making  the  agree* 
ment,  well  knew: — Held,  that  the  plea  was  a 
bar  to  the  action.     ChanUr  v.  Let^-^  4  M.  Jb 
W.   295;  1  II.  &  H.  224;  8.  C.  tin  emr),  5 
M.  &  W.  698,  affirmed. 

Held,  also,  that  the  declaration  was  bad.  on 
the  ground  of  variance,  us  it  stated  the  agree- 
ment to  be  made  between  the  plaintiff  and 
defendant,  whereas  there  were  other  partitf 
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to  it  of  the  first  part  besides  the  plaintifT. 
lb. 

Brown  being  patentee  of  an  engine,  Broad- 
liurst  bought  a  license  of  hiin  to  erect  it  in 
Com  wall    only.      Ridgway,    by    agency    of 
Brown,  contracted  with  Brown  &  Co.  to  erect 
&uch  an  engine  in  Cambridgeshire,  Brown  tell- 
in*^  iiidgway  that  Philip  and  Broadhurst  were 
bis    partners.     During  the  building  of   the 
Cambridgeshire  engine,  Broadhurst  frequently 
came  to  inquire  how  it  went  on,  and  when  it 
'would    be  finished.     After  the  engine   had 
failed  in  its  object,  Ridgway,  previously  to 
suiag  Philip  and  Broadhurst,  inquired  from 
Broadhurst  if   Brown   had   been  correct   in 
declaring  that  Broadhurst  and  Philip  were 
his  partners;  to  which  he  answered  that  he 
had.     He  then  sued  Pliilip  and  Broadhurst. 
The  jury  having  found  a  verdict  for  them,  on 
the  ground  that  Broadhurst  was  not  a  partner, 
the  court  refused  to  set  it  aside  and  grant  a 
new  trial.     Ridgway  v.  Philip^  1  C,  M.  &  R. 
415;  6Tyr.  131. 

By  an  agreement,  after  reciting  that  the 
plaintiff  had  invented  a  method  for  prevent- 
ing boiler  explosions,  and  that  he  had  ob- 
tained a  patent  for  the  use  of  it,  and  that  he 
was  desirous  of  disposing  of  half  his  interest 
in  such  patent,  to  which  he  declared  he  had 
full  right  and  title,  and  that  he  had  applied 
to  the  defendant  to  purchase  such  half  of  his 
interest  in  such  patent,  it  was  stipulated  that 
the  defendant  should  pay  to   the  plaintiff 
2,5002.,  **  in  such  manner  as  shall  be  mutually 
agreed  on;"  and,   in   consideration  of  such 
engagement,  the  plaintiff  agreed  to  make  over, 
and  accordingly  made  over,  to  the  defendant 
one-half  of    the   patent.      In  an  action  on 
this  agreement  the  plaintiff  assigned   three 
breaches;   first,  that  the  defendant  did  not 
pay  the  2,5002.  on  request;  secondly,  that  he 
refused,  after  the  lapse  of  a  reasonable  time, 
to  make  any  agreement  with   the  plaintiff 
respecting  the  manner  in  which  the  money 
waste  be  paid;  and,  thirdly,  that  he  refused 
to  fix  any  time  at  which  the  money  should  Ije 
paid: — Held,   that    the    second    breach  was 
good,  as,  even   if  the  agreement  as  to  the 
mode    of    payment    was    a    condition,    the 
defendant,    by   refusing  to  enter    in^    any 
agreement,  had  rendered  the  performance  of 
it  impossible.     Hall  v.  Conder^  2  C  B.,  N.  S. 
22;  8  Jur.,  N.  S.  866;  26  L.  J.,  C.  P.  138. 

Held,  that  by  the  agreement  the  plaintiff 
did  not  profess  to  sell,  nor  did  the  defendant 
profcsd  to  buy,  a  good  and  indefeasible  patent 
right,  but  only  the  moiety  of  the  patent,  such 
as  it  was;  and  t.iat  as  there  was  also  no 
express  or  implied  warranty  of  title  or  quality, 
it  was  no  answer  to  the  breaches  to  pletid  that 
the  invention  was  wholly  worthless  and  of  no 
public  utility,  and  not  new,  and  that  the 
plaintiff  was  not  the  first  and  true  inventor. 
ib. ;  8.  G.  affirmed  on  ap|>eal,  3  Jur.,  N.  S.  063 
— Exch.  Cham. 

A  declaration  stated  that,  by  deed,  the 
plaintiff  sold  cert4iiu  letters  patent  to  the 
defendants,  and  they  covenanted  to  pay  the 
pnce  by    instalitpeuts  ;    provided,    that    if 


within  twelve  months  from  the  dnte  of  the 
deed  they  should  disapprove  of  the  patent, 
and  if  they  should  give  notice  to  the  plaintiff 
of  their  disapprobation  and  intention  to  sell, 
the  payment  of  the  installments  should  be  sus- 
pended ;  and  if  they  should  within  six  months 
after  notice  sell  the  patent,  and,  retaining  to 
themselves  246^.,  pay  over  the  surplus  to  the 
plaintiff,  the  covenant  for  payment  of  the 
entire  sum  should  cease.  But  if  they,  liaving 
given  such  notice,  should  neglect  or  refuse  to 
observe  all  the  other  matters  in  the  proviso, 
the  covenant  for  payment  of  840/.  should 
stand.  Averment,  that  the  defendants  gave 
due  notice  of  their  disapprobation,  and  of 
their  intention  to  sell,  and  that  the  defend- 
ants had  not  sold  the  lcttci*s  patent.  Breach, 
n(m-paymc!it  of  the  installments.  Plea,  that 
the  cicfendants  were  ready  and  willing  and 
endeavored  to  sell  tiie  letters  patent,  but  that 
no  bon&  fide  sale  could  be  effected:— Held, 
that  the  defendants,  not  having  sold  the 
letters  patent,  were  liable  to  pay  the  install- 
ments. Cherry  v.  Heming^  2  Exch.  557 ;  17 
L.  J.,  Exch.  305. 

Action  for  money  payable  by  the  defend- 
ant to  the  plaintiff,  due  by  agreement,  in 
respect  of  a  manure  manufactured  or  sold  by 
the  defendant  pursuant  to  the  plaintiff's 
permission,  such  manure  having  been  manu- 
factured by  means  of  (he  use  of  an  invention 
mentioned  in  letters  p:itent  granted  to  the 
plaintiff.  Plea,  that  at  the  time  of  the  agree- 
ment,  and  since,  the  letters  patent  were  void; 
that  the  defendant  was,  before  and  at  the 
time  of  the  agreement,  entitled  as  of  right, 
and  without  permission  of  the  plaintiff,  to 
use  the  invention  and  sell  the  manure;  and 
there  was  not  any  considemtion  for  the 
agreement: — Held,  that  the  action  wjis  upon 
an  executed  consideration,  autl  that  the  plea 
was  no  answer.  Lawes  v.  Parser^  6  El.  & 
Bl.  930;  3  Jur.,  N.  S.  182;  20  L.  J.,  Q.  B.25. 

A.  having  obtained  a  patent  for  an  inven- 
tion, of  wliich  he  suppose^l  himself  the 
inventor,  agreed  to  let  B  use  it  upon  pay- 
ment of  an  annual  sum  secured  i>y  l»>nd;  this 
sum  was  paid  for  several  years,  when  B.,  dis- 
covering that  A.  was  not  the  inventor,  but 
that  it  was  in  public  use  before  A.  obtained 
his  patent,  brought  un  action  to  recover  back 
the  amount  of  the  annuity  paid: — Held,  that 
he  could  not  recover.  I'aylor  v.  Ilare^  1  N. 
R.  260. 

A  declaration  stated  that  a  petition  had 
been  presented  by  the  plaintiffs,  at  the  re- 
quest of  the  defendant,  for  the  granting  to 
the  defendant  of  a  patent;  that  the  plaintiffs 
had  filed  a  provisional  s()ccification.  at  their 
own  expense,  upon  condition  that  the  defend- 
ant should  complete  the  s|>eciHcation  within 
six  months,  and  that  afterwanls  it  was  agreed 
that  the  defendant  should  sell  to  the  plaintiffs 
his  right  in  respect  of  the  patent  for  5Z.,  to 
be  paid  by  the  plaintiffs  to  the  defendant  on 
their  having  coniph'ted  at  their  own  expense 
the  patent;  that  it  thereupon  became  neces- 
sary, in  order  to  enable  the  plaintiffs  to  com- 
plete the  patent  in  pursuance  of  t!ie  agree- 
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ment.  that  the  defendant  should  sign  and  seal 
a  coiiipk'tti  specitiratiou;  that  the  plaintitfs 
tendered  to  tlic  dci'cndant  a  comphtc  8|ieciii 
oitioD  for  his  bignaturc.  Breach,  that  tic 
would  not  &i<{ii  it:— Held,  that  he  w  s  bound 
to  sign  the  s|)e(:itieatioii.  Lewiu  v.  Urowu, 
14  W.  H.  040— C.  P. 

A  defendant  signed  a  written  proposal  that 
the  plainiitf  nhould  asni^rn  a  patent  in  trust 
for  an  instil ution of  which  the  defendant  whs 
malinger,  and  the  planitttf  was  to  have  5/. 
P'T  cent,  upon  the  protiis  made  thcrut)y.  and 
the  Uefentiant  wtis  to  provide  for  the  next 
puyment  to  l>c  rnudc  in  ix^siR'Ct  of  tiie  (mtent ; 
and  that  if  the  {myments  did  not  equal  a  cer- 
tain sum  in  the  first  and  subsequent  years, 
tile  pliiiutifip  should  have  the  right,  upon 
giving  a  montirs  notice,  and  repaying  any 
moneys  paid  to  keep  up  the  patent,  to  re- 
claim it.  unless  the  deficiency  in  the  year  was 
made  up  within  the  month;  and  in  case  of 
the  instituti<in  not  being  carried  on,  the  paieut 
was  to  revert  to  the  plaintitf.  subject  to  re- 
paying any  moneys  \y>\\i\  to  keep  it  up.  The 
plaintitf  lussenti'd  by  word  of  mouth  to  the 
proposal,  and  allowed  the  institution  to  have 
tiie  use  of  the  patent,  and  otherwine  fuitilled 
the  terms  of  the  airreement: — ilelii,  that  it 
sufficiently  appe:ired  from  the  iigrecment  tliat 
what  tiic  plaintitf  had  to  do  was  uot  intended 
to  be  postptmed  beyond  the  year,  and  tiiere- 
fore  it  was  not  within  the  4th  seetion  of  the 
Stiitute  of  Frauds;  and  that  if  it  was  within 
that  section,  the  pro|K>sal  signed  by  the  de- 
fendant, and  accepteti  by  word  of  immth  by 
the  plaintitf,  was  sutticie'it  to  s:itisfy  the 
•tatutc.  Sinltk  V.  NeaU,  2  C.  B.,  N.  S.  67; 
8  Jur.,  N.  8.  516;  26  L.  J.,  C.  P.  14;1. 

To  a  declaration  alleginir  a  contract  for  the 
assignment  by  the  plaintitf  of  the  letters 
patent  iu  trust  for  the  institution,  and  upon 
the  terms  contained  in  the  proposal  of  ttie 
defendant,  the  defendant  pleaded  non  con- 
cessit:— Hold,  thai  the  contract  involved  no 
warranty  by  the  plaintitf  that  the  invention 
was  new,  or  that  the  manufacture  was  within 
the  Statute  of  James,  and  that  therefore  the 
plea  put  in  issue  no  more  than  the  grant  (»f 
the  letters  patent  which  the  plaintitf  con- 
tracted to  assign.     Ih, 

An  agreement  was  entered  into  between 
four  persons  who  were  interested  in  patents 
and  inventions  relating  to  gutta  percha,  that 
all  patenta  taken  out,  or  in  the  course  of  being 
taken,  or  intended  to  be  taken  out,  or  that 
might  at  any  time  thereafter  be  taken  out  by 
any  or  either  of  them,  or  on  account  of  and  for 
the  beneHtof  any  or  either  of  tliem,  in  relation 
to  the  preparation  and  application  of  gutta 
percha,  or  the  manufacture  of  any  article  there- 
from, should  be  assigned  to  trustees,  and  held 
for  their  common  lienellt.  Subsequently  one  of 
the  parties  took  out  a  patent  for  **  impr«>ve- 
ments  in  apparatus  and  machinery  for  giving 
shapj  and  conliguration  to  plastic  substances,'* 
and  recused  to  assign  the  patent  to  the 
trustees,  alleging  that  it  was  not  compiised 
in  the  agreement: — ll<*ld,  that  the  ^Mtent,  so 
far  as  it  related  to  gutta  porcha,  Wiis  subject 


to  the  trusts  of  the  agreement,  an«l  tiot  it 
could  not  l)e  treated  as  not  l>e;ii*{  «*»*«  in'Ctaa 
it  was  for  machinery  which  mi;>  lit  i#c  M|»|Mini 
to  the  manufacture  '*f  artclesi»f  u:utt«  |»enrf-A, 
and  was  not  for  the  manulaetiire  <»i  sfcuy  6udi 
articles.  Baciey  v.  Uattrock^  tf  JJe  U.,  3L  k 
G.  8yi;  2  Jur.,  N.  8.  -i^u. 

A  covenant  by  a  licensee  for  tlie  nssidoe 
of  a  term  of  fourteen  year*,  of  |Ktttfiilrsi  la- 
pn>veinentb  in  machinery  lor  sliil>i>iij|c  iittrfas 
suDstances,  not  to  make  or  send  any  i«iuiMMiig 
frames  whatever  without  the  iiivreitiou  Ap- 
plied to  them,  is  not  void  as  a  c(J%etmiit  m 
rest  raint  of  trade.  Joites  ▼.  Let^  1  li  &  S. 
18U:2  Jur.,  N.  S.  645;  26  L.  J.,  Kxcli.  »- 

By  an  agnfement,  after  reciting    iitait  tbe 
plaintitf    had   lately   invented    an    iiD|>nyval 
comi>osition  or  mat«!rial  to  be  eiDf*tt>y<il  in 
waterprooting  or  rendering  woven  t  .lurit^  im- 
pervious to  moisturt',  for  which   tie  tiaai  ^inlj 
obtained  )>rovisional  pnuectKm,  and    iini  oo- 
taineil   a  certlticat«    of    pn>tecti(»n.    it    wirt 
agreed  l»etween  them   for  tne  consi-iemlioas 
therein  mentioned,  and  in  conHiilemtion  <ir'  a 
further  sum  of  '6oiOL  to  t>e  paid  on  tiie  cnoi- 
pletion    of   the   necessary    s|>eciticHti>*ri    aad 
grant  of  the  letters  )):ttent.  to  irunsler  aod 
make  over  to  the  defendant  ail  his  interpst  in 
the  invention  or  improvement  thc-rcf)!,  aiiU  aU 
benetit  to  be  derived  from  the  provisioiMi  {iro- 
tcction,  or  from  any  letters  |mtent  t«>  b*-  ittere- 
af:er  granted  for  the  invention      in  an  s&ciioB 
on  this  agreement  to  receiver  the  3>u/.,  mc 
defendant  pleaded   that  the  plaint  ill  tiad  not 
invented  an  improved  composition  or  mxre- 
rial  to  t>e  employed  in  waterprooting  or  ren- 
dering woven  fabrics  im|)erviou9  to  moisiare: 
— Held,  that   the    plea   was   bad.      SmUa  t. 
Bftckingkam,  18  VV.  tt.  814;  21  L.  T..  N.  8.  tfl« 
— Q.  B. 

The  plaintiff  w&s  the  holder  of  a  license  to 
u*(e  a  patented  invention,  from  the  p;itentee. 
The  patentee  intending  to  apply  fi»r  a  pro- 
longnticm  of  this  patent,  and  also  for  a  pstient 
for  a  new  invention  of  a  similar  descnptitiD, 
the  plaintiff  agreed  to  give  him  loO^  tor  the 
free  use  forever  of  the  Former  pat<int,  as  well 
as  for  the  free  use  for  three  years  of  tiie  new 
patent  which  the  i>atenice  was  atxmt  to  t^ike 
out.  The  money  was  paid  to  the  {lateniee, 
but  he  died  almost  immediately  afterwards, 
and  in  consequence  of  his  death  no  appiica- 
tion  w:is  ever  made  for  a  renewal  of  tbe  fof^ 
mer  patent,  or  the  grant  of  one  for  ttie  new 
invention.  The  plaintiff  tirought  an  actioa 
against  the  patentee's  executors  to  n^eoTer 
back  the  money,  on  the  ground  that  tbe  con- 
sideration for  it  had  totally  failed : —Held, 
that  he  was  entitled  to  maintain  tiie  action 
on  the  ground  that  on  the  tme  const  rout  loa 
of  the  c<mtract  between  the  parties  he  had 
bou^t  the  right  to  have  an  application  for 
the  patents  made,  not  merely  tne  right  to 
have  the  benetit  of  it  if  it  shonld  happen  to 
be  made,  and  the  consideration  had  therefore 
totallv  failed.  Knowlea  v.  Jheill,  23  L.  T., 
N.  8.'70— Exch. 

An  agreement  by  the  vendor  of  a  patent  to 
assign  to  the  purchaser   all   future    patent 
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rights  "Which  tl  o  vendor  may  hereafter  ac- 
quire of  a  like  nature  to  the  patent  sold,  is 
not  contraij  to  public  policy.  Print inrj  and 
^ttmerical  I}sgUteHng  Company  v.  Sampson^ 
10  I^.  li.,  Eq.  463;  44  L.  J.,  Chanc.  705;  32 
L..  T.,  N.  S.  354;  23  \V.  li.  4C3— U. 

All  agreement  liy  which  tlie  flofen<l:int  con- 
tracted to  sell  to  the  plaintiff  company  his 
share  of  several  letters  'patent  rclatiiij;  to  in- 
ventions   applicable    to    the    mechanism    or 
apparatus    employed     for    numbering     and 
print  inpc  tickets  consecutively,  and  for  con- 
tuining  and  delivering  tickets  or  continuous 
lensfths  of  paper,  or  other  similar  materi:tls, 
contained  a  recital  that  it  had  been  agreed 
that  the  company  should   purchase  the  shares 
in  the  several  letters  patent,  and  all   patent 
rights   and   rights  of  a   like  nature,  of  the 
vendors,  with  respect  to  the  inventions  de- 
scribed in  the  letters  patent,  or  the  specitica- 
tions   thereof    or  otherwise   relating  to   the 
mechanism  or  apparatus  employed  for  num- 
bering and  printing  tickets  consecutively,  or 
to  the  containing  ani  delivering  tickets  m 
continuous  lengths  of  paper  or  other  similar 
tnaierial,    and     any    improvementi)     thereof. 
Subsequently,  the  defendant   obtained  letters 
patent   for  an   invention   of    *'an    improved 
rotjU'y  and  multi plicate  printing  and  number- 
ing   machine,"  whereby,    according    to    ihc 
&))ec!ticiition,  strips  or  lengths  of  ptipi-r,  card. 
or    other     material    could    be    continuously 
printed  with  any  desired   subject-matter,  jind 
cnns(!eutive     numbers     impressed     theivon; 
such  strips  being  applicable  to  the  mnnursic- 
ture  of  railway  an<i  otluT  tickets,  which  re- 
quired that  certain  subject  mutter  with  conse- 
cutive  numbers    should    bo    printed    or   im- 
pnssed  thereon : — Held,  th.it  the  defendant's 
jmtent,  being  n  combination   of  a   printing 
max-^hine,  a  perforating  machine  and  a  num- 
beiing  machine,  and  an  inveution  to  produce 
a  result  of  a  like  nature  or  of  a  similar  kind 
to  thai  which  was  produced  by  the'invention 
which  ho   had   sold   to  the  company,  came 
withiu  the  ai^reement  to  a<tsign  future  patent 
rights  of  a  like  nature,  and  the  defendant  was 
decri'cd    to  execute    an   assignment    to   the 
plaintUr  company.     Tb. 

An  £uglish  company  was  f)osses«'ed  of  a 
patent,  valid  in  England,  witn  regard  to  a 
process  of  utilizing  sewnge;  in  this  company 
A.  was  a  large  shareholder  and  a  director. 
By  an  arrangement  Ix^tween  A.,  B.,  O.  and 
D.,  B.,  really  acting  on  behalf  of  A  ,  pur- 
chaised  from  the  English  company  for  15.000/. 
tile  exclusive  right  to  use  their  process  in 
Berlin;  this  right  B.  conveyed  for  80,000^.  to 
C,  and  C.  again  for  a  like  sum  to  1).  as 
tnistee  fer  a  company  to  be  formed  at  Berlin 
A  company  was  lormed  at  Berlin,  and  A.  be- 
came a  director  of  it;  the  30.000^  was  paiii, 
not  to  B.,  but  to  A.,  and  A.  paid  the  15,000/. 
to  the  English  company.  The  Berlin  com- 
p»ny  discovered  that  the  English  company 
neither  had  ttiken  out  nor  could  take  out  a 
pntent  for  tlieir  process  in  Prussia;  A.,  B. 
and  C.  all  knew,  but  the  directors  of  tht* 
Bnglish  company  did  not  know,  that  this 


patent  had  not  been  obtained.  B.  having 
brought  an  action  against  tlio  English  com- 
pmy  for  the  15,000/.  on  the  ground  of  a 
failure  of  considertitio:i :— Hold,  that  B.  was 
not.  entitled  to  recover,  as  he  h  id  obtained  all 
he  ilesirod,  namely,  an  ostensible  grant  of  the 
e.xclui.*ve  rig'it,  in  order  to  float  the  Berlin 
com  pan  v.  JJeghie  v  Plwapluite  Seicage  Com- 
pany,  24  VV.  H.  115;  33  L.  T.,  X.  S.  470;  10 
Ix  R.,  Q.  B.  401. 

Ilehl,  also,  tiiat  as  the  money  was  paid  for 
the  purpose  of  defr.-uiding  the  intended  share- 
holders in  the  Berlin  comjKiny,  by  holding 
out  to  them  the  assurance  of  an  exclusive 
right,  the  ])riuciple  that  money  paid  in 
furtherance  of  fraud  cannot  be  recovered  back 
applied.     Jb. 

Validity  and  efifect  ot  assignments,  gener- 
ally. I— Where  an  act  of  parliament  secured  to 
certain  persons  for  a  further  term  of  years  tlie 
benetii  arising  from  a  patent  for  making  a 
machine,  with  u  proviso  that  it  should  be- 
come void  if  they  should  transfer  or  ivssign 
their  interest  therein  to  any  persons  ex<;eeding 
the  number  of  five;  and  two  of  the  patentees 
became  hankrnpt:— Held,  that  the  assignment 
«»f  their  interest  to  their  assignees  f(>r  the 
benetit  of  cre<litoi*s,  though  the  number  ex- 
ceedecl  twen'v.  was  noi  within  the  proviso. 
n/o.min  V.  K'ifce,  9  O.  »&  U.  215;  0  B.  &  0. 
100;  1  C.  &  P.  558;  R.  &  M,  187. 

A  volunt.iry  assignment  by  a  patentee  of 
letters  patent,  to  trust cc^h  for  the  benefit  of 
crc'litors,  more  than  twelve  in  number,  is  not 
such  an  assignment  as  will  avoid  the  patent. 
MWlp'uie  V.  MaiiguaU,  3  0.  B.  490;  15  L.  J., 
C.  V.  298. 

The  executors  of  a  patentee  having  obtained 
prohate  of  their  testator's  will,  a^^signed  his 
patent  to  another  person,  but  the  probate  was 
not  registered  till  after  the  a<<siirnment :  — 
Ilehl.  that  the  assignment  was  valid,  /^lluyiod 
V  Cht'Uty.  10  Jur.,  N.  S.  1079;  13  VV.  R. 
498;  II  L.  T.,  N.  S.  342;  17  C.  B.,  N.  S. 
754:  34  L.  J..  C.  P.  130. 

An  act  of  parliament  empowering  a  hank- 
rnpt patentee,  his  executors,  administrators 
an<1  assigLS.  lo  assign  the  right  to  a  greater 
num!»erof  perscms  ihan  allowed  by  the  lettei-s 
pment.  and  declai'e«l  to  b*  a  public  act,  does 
not  e.iaUle  cither  the  bankrupt  or  his  nssigiis 
to  nnike  a  beiter  title  ihan  they  could  before 
the  act.     Ileaii"  v.  Stevenaou^  3  B.  &  P.  505. 

A  ,  by  a  deed  (reciting  that  a  suit  was  dtr- 
|K'nding  b<'tween  him  and  B.  respecti!ig 
certain  patents,  and  that  they  could  not  be 
assigned  without  ha7<.*iril  of  defeating  the 
suit),  granted  absolutely  tlv  patents,  together 
with  some  oth<'rs,  to  C.  excepting,  however, 
until  the  dctcrmin.ition  of  the  suit,  such 
patents  as  .should  be  necessary  to  8up|X>rt  A.^s 
legal  title;  then  foliowc<l  a  covenant  that  A., 
upon  the  dotorminatioii  of  the  suit,  should 
assign  the  CTivpted  patents  lo  C,  and  that 
until  such  assign  men  t  A.  should  stand  legally 
po.ssesscfd  of  the  same:-— Held,  that  the  legal 
interest  in  the  excepted  patents  vested  in  C. 
upon  the  determination  of  the  suit,  without 
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farther  assign  moot.     Carttoriffht  v.  Amatt^  2 

B.  A  P.  43. 

Where  a  bond  was  given  for  pay  men  t  of 
10,000/.,  with  a  condition  that  the  money 
should  lie  \m\d  on  the  obligee's  procurin<{ 
suliscripttons  for  0,000  shares  in  a  compjiiiy 
to  t»e  fonne<l  of  many  persons,  for  tiic  pur- 
pose of  becoming  assignees  of  a  patent,  and 
carrying  on  the  patent  process;  and  the 
patent  contained  a  proviso,  that  it  should  be 
void  if  assigned  ro  more  than  five  persons: — 
Held,  that  the  obligi*e  nuist  be  presumed  to 
know  of  that  proviso,  and  that,  as  the  bond 
was  subject  to  a  condition  for  the  perform- 
ance of  an  illegal  act,  it  was  void.  Duvergier 
V.  FellowB,  10  B.  &  C.  826;  1  C.  &  F.  39;  2 
M.  &  P.  384. 

No  action  can  be  maintained  on  a  bond 
given  to  a  person  in  consideration  of  his  doing 
something  contrary  to  the  terms  of  letters 
patent;  and  he  is  equally  incapable  of  recov- 
ering, whether  he  knew  or  did  not  know  the 
terms  of  the  letters  piitent.     Ih. 

The  sale  of  a  moiety  of  a  patent  right  con- 
veys an  interest  pro  tanto  in  the  patent.  Wal- 
ton V.  LavaUr.  0  Jur.,  N.  S.  12ol;  29  T^  J., 

C.  P.  275;   3  L.  T.,  N.  S.  272;   8  C.  B.,  N. 
8.  102. 

As  to  rights  of  assignees  to  sue  for  in- 
fringements of  patents, — see  this  title,  IV., 
2,  a;  to  obtain  renewal  or  extension  of  pat- 
ents,— see  this  title,  V. 

Registration  of  assignments.] — To  a  declara- 
tion for  the  infringement  of  a  patent,  brought 
by  an  alleged  assignee  (by  deed)  of  the  patent, 
the  defendant  pleaded,  by  denying  the  assign- 
ment modo  et  formal.  On  the  trial  it  appeared 
that  an  instrument  of  assignment  had  been 
executed  by  the  patentee,  but  that  it  hud  not 
been  registered  under  15  «&  10  Vict.  c.  83: — 
Held,  that  as,  by  s.  35,  the  original  patentee 
is,  until  the  entry  of  the  registration,  to  be 
deemed  and  taken  to  be  the  sole  and  exclu- 
sive proprietor  of  the  patent,  the  defendant 
was  entilled  to  a  verdict,  although  the  objec- 
tion was  not  specified  in  the  notice  of  objec- 
tions delivered  bv  him.  CJioUett  v.  Hoffman^ 
7  El.  &  Bl.  086; *3  Jur.,  N.  S.  935;  26  L.  J., 
Q.  B.  240. 

It  is  no  ground  of  objection  to  the  title  of 
an  assignee  of  a  patent  that  the  assignors,  the 
executors  of  the  grantee,  omitted  to  register 
the  probate  until  after  the  date  of  the  assign- 
ment; though  possibly  it  might  be  an  obstacle 
to  the  maintenance  of  an  action  by  the  as- 
signee for  an  infringement,  if  commenced 
before  the  registration  of  the  probate.  El- 
wood  v.  Christy.  17  C.  B.,  N.  S.  754;  34  L. 
J.,  C.  P.  130;  13  W.  R.  498;  11  L.  T.,  N.  S. 
342;  10  Jur.,  N.  S.  1079. 

The  court  will,  on  the  motion  of  tlie  per- 
sons aggrieved,  correct  an  entry  in  the  regis- 
ter of  proprietors  of  ]>atents  wliich  purports 
to  affect  the  rights  of  ])erson8  not  parties  to 
the  deed  registered.  Hordey  and  KnightoiCs 
Patent,  In  re,  39  L.  J.,  Chauc.  157— K. 

One  of  two  joint  patentees  by  deed  assigned 
Ills  interest  in  the  patent  to  a  third  person, 


and  released  to  him  all  the  ri;;hr<s  of  3cti>% 
against  him  of  both  the  pntenteeA:  and  tm 
deed  was  .set  out  completely  on  the  rt-^i^er: 
— Held,  that  the  other  joint  patentee  ir« 
entitled  to  have  the  entry  struck  oat-      /I. 

A  patentee  agreed  with  H.  that  iie  shoidd 
be  the  sole  manufacturer  under    the  patcBt 
This    agn*ement   was  embodied    in   a    deed, 
which  was  prepared  by  the  solicitor    of  t^ 
patentee,    H.   employing    no    l<^al    adriaer. 
The  dt>ed  was  not  registered  in    cnmpi»iice 
with  the  Patent  Law  Amendment  Act,  1852: 
8.    35,    until   after  bill   filed.      Sub^eqaenily 
the  patentee  granted  a  right  of   manufactare 
to  M.,  who  had  full  notice  of   the  previoos 
agreement  with   H.     The   grant    to    IL  mrm 
also    unregistered: — Held,    that,    under    the 
circumstances,  the  patentee    could  not  avdl 
himself  of  an  objection  bnsi*d  upon  the  noa* 
registration  of  the  agreement  with  M.,  aad 
that  as  the  grant  to  M.  wus  also  unrest ered, 
M.  also  was  not  entitled  to  take  the  objectimi. 
IlasMll  v.  Wt^ht,  10  L.  R,  Eq.   509:  40  L 
J.,  Chanc,  145;  18  W.  R.  821— V.  O.  M. 

2.  Licenses  and  Royalties. 

Interpretation  and  effiact  of  lic^enaea  to  om 
and  vend.]  —The  grant  of  an  exclusive  liceiee 
to  use  a  patent  does  not  InTalidate  the  patent 
itself,  although  the  ] latent  may  l>e  Tested  ia 
twelve  persons;  and  it  is  wholly  iramaterial 
to  its  validity  in  what  number  of  fiersons 
such  a  license  is  vested,  whether  exclusive  or 
not.     Prothei^oe  v.  May^  5  M.  &  W.  675. 

Such  a  license  would  not  be  invailid  if  the 
districts  or  district  covered  by  the  license  in- 
cluded the  whole  extent  of  the  patent-     lb. 

While  a  person  is  using,  under  a  license,  a 
patent  machine,  and  paying  a  royalty  for  its 
use.  or  the  use  of  its  principle  eml>odied  in 
any  other  maclnne,  he  cannot,  in  a  proceeding 
against  him  for  non-payment  of  royalties,  in 
respect  of  the  use  of  another  machine  allesfed 
to  embody  the  piinciple  of  the  patent  inven- 
tion, set  up  as  a  defense  that  the  patent  is  not 
valid.  He  can  only  1x3  ailowed  to  contend 
that  the  second  machine  does  not  embody  tlie 
principle  of  the  patent.  Crossley  v.  liix»k^ 
10  H.  L.  Cas.  293;  9  Jur.,  N.  S.  607;  :J3  L. 
J.,  Chanc.  017;  11  W.  R.  710;  8  h.  T.,  N.  S. 
200. 

A  license  to  A.  to  manv^ncture  a  patent  ar- 
ticle is  an  authority  to  his  vendees  to  vend  it 
without  th(t  consent  of  the  patentee.  Thomas 
v.  Hunt,  17  C.  B.,  N.  8.  183. 

A  licensee  under  anotiier^s  |)atent,  is  not  es- 
topped thereby  from  contesting  the  novelty 
of  such  patent.  Dnngtrfidd  v.  Jones^  13  ll 
T.,  N.  S.  142— V.  C.  W. 

A.,  asserting  th:it  he  had  a  right  to  a 
patent  machine,  covenanted  with  B.  that  he 
should  use  it  in  a  parlicular  manner,  in  con- 
sideration of  which  B.  covenanted  thai  he 
would  not  use  any  other:— Held,  that,  in  aia 
action  by  A.  on  the  covenant,  B.  was  not  es- 
topped by  his  covenant  from  pleading  in  Iwr, 
that  the  invention  was  not  new,  or  that  Uie 
patentee  was  not  the  inventor;  but  he  might 


rox 


PATENT,    m. 


971)2 


lus  sho-w  that  the  patent  was  void.  HaynA 
ATaltby^  3  T.  R  438. 
Dut  in  an  actiou  by  the  assignee  of  the 
3ttentcc  against  the  patentee,  the  latter  is 
itoppcd.  from  showing  that  it  was  not  a  now 
iveniion  against  his  -own  deed.  Oldham  v. 
\aiigmeatl^  8  T.  R.  439— Kenyon. 

'Whore  a  license  to  use  certain  patent 
machines  is  granted  by  indenture,  in  which  it 
a  recited  that  the  grantor  has  invented  the 
nachincs,  and  has  obtained  letters  patent  for 
lio  sole  use  of  the  invention,  and  enrolled  the 
specification,  parties  (and  privies)  to  the  deed 
we  estopped  from  pleading  either  that  the 
Invention  is  not  a  new  invpntion,  or  that  the 
grantor  was  not  the  first  inventor,  or  that  no 
specification  was  enrolled.  Bowman  v.  Tay- 
lor, 4  N.  &  M.  264;  2  A.  &  E.  278.  S.  P., 
Smithy.  Scott,  5  Jur.,  N.  S.  1356;  28  L.  J., 
C.  P.  335 ;  6  C.  B  ,  K  S.  771. 

Action  for  the  price  of  a  license,  granted 
by  the  plaintiff  to  the  defendant,  to  use  an 
invention  for  a  patent  furnace.     The  plaintiif, 
having  obtained  the  patent,  granted  the  de- 
fendant a  license,  which  wus  in  writing,  but 
not  under  seal,  to  use  the  patent;  and  the 
defendant,  having  received  the  license,  kept 
it,  and  used  the  invention,  but,  when  called 
upon  to  pay  the  price  agreed  upon,  objected 
to  pay  for  it,  on  the  ground  that  it  was  void, 
as  not  being  under  seal.     By  the  terms  of  tiie 
letters  patent  all   persons   were   commanded 
not  to  *'make,   use,  or  put  in  practice  the 
invention,  or  any  part  of  the  same,  nor  in  any- 
wise   counterfeit,    imitate    or    resdmble    the 
same,  nor  make,  or  cause  to  be  made,  any 
addition   thereunto  or   subtraction  from  the 
same,  whereby  to  pretend   himself  or  them- 
selves to  be  the  inventor  or  inventors,   de- 
visor or  devisors  thereof,  witliout  the  license, 
consent  or  agreement  of    the  patentee,    in 
writing,  under  his  hand  and   seal,  first  had 
and  obtained,  upon  pain   of  a  contempt  of 
the  royal  commiind,  and  of  being  answerable 
to  the  plaintiff  in  damages:" — Held,    first, 
that  the  defendant,  liaving  obtained  the  li- 
cense he  had  bargained  for,  and  kept  it,  was 
bound  to  pay  for  it.     Chanter  v.  Deiohurst^  12 
M.  &  VV.  833;  13  L.  J.,  Exch.  198. 

Held,  secondly,  that  the  lice:ise  was  not 
void,  as  not  being  under  seal.     lb. 

N.  obtained  a  patent  for  the  application  of 
the  principle  of  smelting  irou  by  the  use  of 
heated  air  applied  to  furnaces.     B.  obtained 
a  license  from  him  to  use  this  process,  on  the 
payment  of  Is.  per  ton  on  the  iron  thus  smelt- 
ed.   Disputes,  and  then  litigation,  arose  i)e- 
tween  theui,  and  it  was  agreed,  by  an  instru- 
ment in  writing,  dated  lllh  November,  1833 
(which  recited  the  previous  circumstances), 
that  both  parties  should  withdraw  their  law 
proceediugs;  that,  *'in  consideration  of  the 
payment  of  400Z.,  to  be  accepted  by  N.  in  full 
of  U.  per  ton  on  the  whole  iron  smelted  from 
the  erection  of  B.'s  works  up  to  the  11th  day 
of  November,   and  in  consideration  of    the 
payment  of  U.  per  ton  upon  the  whole  iron 
'  which  shall  be  smelted  from  the  11th  of  No- 
vember till  the  expiration  of  the  letters  patent, 


by  the  use  of  heated  air  in  any  of  the  modes 
heretofore  applied,  or  in  any  other  mode  fall- 
ing under  the  said  patent,"  N.  should  grant 
to  B.  a  license,  which  was  described  to  relate  to 
**  the  application  or  use  of  heated  air  in  any  of 
the  modes  heretofore  practiced  at  B.'s  works, 
or  in  any  other  mode  falling  under  the  de- 
scription in  the  said  patent,  or  in  the  specifi- 
cation thereof."  N.  afterwards  instituted  a 
suit  to  compel  B.  to  perform  this  agreement. 
B.  instituted  a  cross  suit  to  suspend  N.'s  pro- 
ceedings, on  the  ground  that  the  process  of 
smelling  by  heated  air  used  at  B.*s  works 
did  not  fall  within  the  patent: — Held,  that, 
after  this  agreement,  B.  could  not  set  up  such 
a  defense  to  the  claim  of  N.  Baird  v.  NeiUon^ 
8  C.  &  P.  726. 

By  articles  of  agreement  under  seal,  reciting 
that  letters  patent  had  been  granted  to  the 
defendant,  for  improvements  in  purifying  gas, 
and  other  letters  patent  had  been  granted  to 
the  plaintiff  for  an  improved  mode  of  manu- 
factnring  gas,  and  that  disputes  had  arisen 
between  the  parties  as  to  their  rights  under 
the  letters  patent  to  the  use  of  oxides  of  iron 
for  the  purpose  of  purifying  gas,  and  that  a 
scire  facias  had  been  sued  out  by  the  plain tiff^ 
to  repeal  tije  letters  patent  granted  to  tho> 
defendant,  and  that  an«»ther  patent  for  pnrlfy- 
i.ig  coal  gas  by  oxide  of  iron  iuid  been 
applied  for  by  the  defendant,  and  that  other 
letter.^  patent  had  been  sued  out  by  the 
plaintiff,  and  that  in  order  to  put  an  end  to 
their  differences  the  parties  had  entered  into 
that  agreement;  the  defendant  covenanted 
with  the  plaintiff,  and  the  plaintiff  a^jreed 
that  tlie  defendant  should  have  the  exclusive 
use  of  the  inventions  granted  to  the  plaintiff 
so  far  as  the  same  related  to  the  purification 
of  gas  by  the  hydrated  oxides  of  iron,  paying 
therefor  certj\in  royalties;  that  the  plaintiff 
should  have  the  exclusive  use  of  the  inven- 
tions granted  to  the  defendant  so  far  as  the 
same  related  to  the  purification  of  gjis  by 
anhydrous  oxides  of  iron,  paying  therefor 
certain  royalties;  that,  for  the  purpose  of 
that  agreement  nud  tl)e  determination  of  the 
amount  of  royalties  it  should  be  assumed  that 
the  defendant  wus  entitled  to  the  exclusive 
use  of  anhj'drous  oxides,  and  the  plaintiff" 
entitled  to  the  use  of  hydrated  oxides.  The 
agreement  also  provided  that  in  case  of  any 
breach  of  certain  stipulations,  the  party  so 
doing  should  pay  to  the  other  a  certain  sum 
as  liquidated  damages.  In  an  action  to  re- 
cover that  sum  tlie  defendant  pleaded  that  the 
plaintilTs  patents  were  not  valid,  that  the 
inventions  were  not  new,  and  that  the  plaint- 
iff was  not  the  first  inventor; — Held,  that 
the  pleas  were  bad,  inasmuch  as  the  defend- 
ant was  estopped  by  the  agreement  from 
disputing  the  validity  of  the  patents.  Hilh 
V.  Lfiming,  9  Exch.  256:  23  L.  J.,  Exch.  60. 

Action  by  assignee  of  H.,  original  patentee, 
for  an  infringement  of  a  patent.  Plea,  a 
license,  by  deed,  from  H.  to  8.  and  A.,  and 
to  such  persons  as  they  should  from  time  to 
time  license  or  authorize,  to  make,  use  and 
vend  the  invention  in  Great  Britain  and  Ire- 


0793 


PATENT,     III. 


»m 


land;  nnd  that  S.  and  A.  a»3i<^cd  to  the 
dcfciuiant  nil  the  liberty  nnd  license  gmntecl 
to  them  by  the  deed.  Uepiicntitm,  on  eqiii- 
tal)le  grounds,  that  liydcfd  i»f  even  ilate  with 
the  dei'd  of  license  from  11.  to  S.  and  A.,  and 
made  between  II.  of  the  first  p  »rt,  the  plaint- 
ilT  and  five  other  persons  of  the  sccnnd  jwiit. 
and  S.  and  A.  of  the  third  pnrt,  reciting 
th:it  undfT  nrrangcments  between  11.  and  the 
pnriies  of  the  serond  part,  the  parties  of  the 
second  part  were  entith'd  to  pirticipate  in  the 
pr.)fitsto  bc'derived  from  the  lettei-s  patent,  and 
thiit  i?  and  A.  had  contracted  with  the  parties 
of  tlie  lirst  and  seconti  parts  for  the  pnrcbise 
of  a  license  for  the  exclusive  use  of  the  in- 
Tcntion.  and  that  the  contract  was  carried 
out  by  tlie  dred  of  lit«nse,  it  was  witnessed 
that  earli  one  of  the  parties  ct>venanted  that 
6.  and  A.  should  not  manufacture  ma^-hinos 
under  the  liccn'^e  for  sale  out  of  Great  Britain 
and  Ireland ;  of  all  which  the  defendant,  l)e 
fore  the  assignment  to  him  of  the  license,  had 
Dotiee:  that  afterwards,  by  deed  l»etween  S. 
a!id  A.  nnd  the  d<fendant,  recitinar  the  grant 
of  tlie  license,  and  tljc  makinLrt'f  the  deed  of 
even  date  therewith,  and  that  in  tlie  deed 
were  containetl  covenants  cm  the  part  of  the 
parties  thereto  wit!,  lespect  to  tue  license, 
and  that  bv  deed  of  even  date  S.  and  A. 
as>iirned  the  license  to  the  defendant,  the  de- 
fendant covenanted  that  he  won M  perform  all 
the  c»)venants  in  the  secondly  recited  deed 
containc«l  on  the  part  of  S.  and  A.  to  be 
p<*rforined,  and  would  indemnify  S.  and  A. 
fnmi  all  actions  for  breach  of  the  covenants: 
— Held,  that  the  <leed  of  covenant  not  to 
manufacture  for  sale  (mt  of  Great  Hritain  and 
Ireland  was  no  answer  to  tlie  license,  ami  that 
therefore  the  replication  was  not  ffood  at  law, 
nor  u|)on  equitable  gro.m«ls.  Seht umfterffer  v. 
LUev,  0  Jnr.,  N.  S.  13:5(1;  9  W.  R.  \m\  3  L. 
T.,  N.  8.  540;  2  til.  &  Bl.  870;  20  L.  J.,  Q. 
B.  157. 

A  licensee  under  a  patent  canno^  in  any 
way,  question  its  validity  during  the  continu- 
ance of  his  license.  But  he  may  nhow  that 
what  he  has  done  (in  respect  of  which  patent 
royalties  are  chiimed  from  him)  does  not  fall 
within  the  limits  of  the  pat(Mit.  but  is  some- 
thing extnmcous  to  it.  Clarke  v.  Adif.^  2  L. 
R.,  App.  Cas.  423:  40  L.  J.,  Chanc.  Div.  51)8; 
87  L.  T.,  N.  S.  1;  26  VV.  R.  45— H.  L. ; 
affirming  the  judgment  of  the  Court  of 
Appeal,  3  L.  U.,  Ch.  Div.  1554;  24  VV.  R. 
J  007;  35  L.  T.,  N.  S.  340. 

A  licensee  under  a  patent  is  in  a  situation 
analogous  to  a  tenants  who,  during  the  ten* 
Aucy,  cannot  dispute  the  title  of  the  lessor  to 
any  of  the  land  held  under  the  lease;  but 
who  is,  aeverthcless,  at  liberty  to  show  that 
part  of  the  land  he  actually  occupies  is  really 
not  comprised  within  the  lease,  but  boiongs 
to  himscAf  <under  some  other  right,     Ih, 

Right  to  and  recovery  of  royaltfoB*] — One 
who  makes  a  patent  atticle  under  a  license 
from  the  inventor,  cannot,  in  an  action 
against  Mm  for  royidties,  set  up  any  objec. 
tioQ  to  tlie  novelty  or  utility  of  the  invention 


or  the  validity  of  the  .«p"cifir*:irion  :  lint,  ^'  rl* 
claiin  in  tlie  sped  Iic*:it  ion  is  sn'*rfj»tit>le«f  two 
constrnctions,  one  of  w.iicli  \v«»ui<l  ra-tke  I'e 
s|)ecification  bul.  :md  tlic  otlivr  mt  I  mf*t 
natural  one  w«>u|.|  make  it  jToml.  ir  i?«  *'*«;ste- 
tent  tn  him  to  in^st  that  the  I  tier  i?«  tl»*-  \i£ 
construction.  Trvtin»H  v.  Witfwl,  1C  <'  B, 
N.  S.  479. 

Payment  of  royalties  on  letters  [fcitetit  *n»- 
nf»t  be  refuse!  •»»  t^ic  «jroiiml  i»f  waai  c( 
novelty  in  the  invent  ion.  ^**t^H  v.  /J^-wm 
7  IL  &  N.  4Uy;  b  Jur.,  N.  S.  1  "w:  lO  ^V.  R. 
lit. 

A   declamtion    state*!  thut  on   the    IBth  <^ 
March,  1838,  an  airn^o  nent  was  mn<lc  in-twee^ 
II.    and   the   plaintiff    that    a  prtient    of   lis 
plaintifFs  for  an  alloy  sli.»nlil  tn;  x^-^z^ifcti  to 
II. ,  II.  paying  to  the  plaintiff  by  way  of  my. 
alty  Id,  per  pmind  for  e:icli    p<inrid  uf  •Ii--t 
made  or  used  by  him  un<k»r  the  leiters  |«nM!: 
during  the  existence  of  the  letters  iwti-nt.  i'^ 
royalty  to  lie  aftcounted  for  evc»rv  six  in-«ntfe» 
after  the  date  of  the  I  tten*  jMteDt,  or  fn**a 
making  any  of  th"  alloy,  with  n  fovc:t-inr  r*r 
further  as*«urance  by  the  plain iilT  ihaJ,  on  t> 
l*5th  i»f  November,  ISoS,  hy  dc«-d  lieiwecfi  tie 
plaintiff  nnd    II  ,  the  letters  patent    wrn;  r«- 
8i«jfned  to  II  ,  suhjcct  lo  the  |>a_\inrnT  of  'fe 
royalty    upon   every   iKMiOfl    of    alloy   n  hif-h 
should  be  manufactured  by  IL.  anil   II.  c-»»rt-- 
nantcd  t«»  pay  \(l  [kt  ()ound  for  c:>fh  |i«)aihl 
of  the  alloy  vvhieh   he  shciuM   make  «»r  ><H: 
that   tm   the    17tli   of    Deeemlwr,    IS39.    tltf 
defenilant.  in  cor»«itleration  of  iJ.iO/.,  a!:^'^  I 
to  purchase  the  right  of  the  phiintilT,    *"  in  -la 
agreement  enten'd  itito  with  1 1.,  dat<?«l  Mar-h. 
18.58^  to  receive  a  royalty  of  Id.  |ht  |><>ii:id  on 
the   metal    sold    under   the    patent   s.'i-cified 
therein:   the  secon<l   in««tillnient   to  U-j  |«ajd 
continually:   otherwise  the   2*10/.   t-i  In?  |wi»l 
«»n  I  he  2od  proximo  t«>  Iw  coijiidenHl  ns  full 
purcha8e-m«mev  for  the  plaintilT**  right  in  ilie 
agreement."     Breach,  that  the  def«-nrl?int  had 
not   paid  the  210^.     A  ph'a  set  oiii  the  dee* I 
of  NovemlKjr  18th.  by  which,  recitinijtlmt  the 
pbdntiff  had  agreed  to  assign  the  |mr«-iYt  ti* 
II.,    II.    payinir  \d.   per  )K)nnd  on  the  alkiy 
which    he    sliculd    manufacture*    and     r^wl. 
the  plaintiff  assiirned  to   II.,  subjef*t  to  ilie 
payment  of  a  royalty  of   }d,   jht  }x»iiihI  nn 
every  p^uml  of  alloy  mTinufartunnl  ^y  him. 
t«»  be  a.scertained  in  manner  and  at  the  time* 
therein   mentioned,    and    fl.   covenTini»-<l   to 
f)ay  a  royalty  of  ^d,  p*'r  |>ou'»d  on  every  ;»  ♦"tnI 
of  alloy  which  he  shouM  make  nnd  sell.  t'»  •!«• 
paid  quarterly,  the  first  p  lyment  to  lx»  niadi* 
on  the  quarterly  day  next  after  the  ven'dfit; 
of  any  of  the  alloy;  and,  for  the  pwq>  a^^o/ 
ascertaining   the   quantity  sold,   to   keep  *in 
account  of  the  quantity  made  nnd  vended, 
provided  that  if  11.   ncji-loctefl  to  supply  any 
person  desirous  of  purchasing  alloy,  it  Bliniild 
be  lawful  for  the  plaintiff  to  mnnnfaf-ture  and 
vend  the  alloy,  and  use  the  invention  f«ir  hb 
own  use:  that  the  plaintiff  accept e«l  the  drrd 
and  agreement  theremi  in  the  phicc  of  tf««|»re- 
vions  agreement,  nnd  ex<meratf^T  II.  fmm  any 
further  performance  of  tlM>  agreenieiiT;  that 
the  defendant,  when    ho   entered   into  IIm 
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jarrecinent,  bad  no  knowIe<i*<e  of  the  deed  or 
f  the  exomTtition  of  II.;  that  the  defendant 
eant  to  buy  the  royally  under  the  agrre- 
nt  and  not  under  the  deed;  and  that  he 
lad  no  knowledge  of  the  provision  in  the 
:l«ed  that  the  plaintiff  was  to  be  at  liberty  to 
ako  the  alloy  f-r  his  own  use.  Replication, 
tliat  before  action  the  defendant  had  notice 
of  the  deed,  and  did  not,  within  a  reasonable 
time,  H'pudiate  or  give  uny  notice  to  the 
plaintiff  of  his  intention  to  repudiate  his 
ogreement: — HeM,  first,  that  the  plea  wns  ii 
^(XkI  answer  to  the  action,  inasmuch  os  it 
showed  that  the  plaintiff  had,  by  the  deed, 
incapacitated  himself  from  giving  to  the 
defendant  that  which  he  had  bought.  Welh 
ster  V.  NewwmBy  5  H.  &  N.  42. 

Held,   secondly,  that  the  replication  was 
l>ad.     Th, 

A  patentee  of  an   invention  for  improved 
Ijeaters  for    threshing-machines,    granted    a 
license  to  C.  to  make,  mnnufacturo  and  sell 
machines,  as  described  in  the  specification, 
for  a  term  of  years,  and  during  the  period  to 
apply  the  invention  to  other  macliines  made, 
or  to  be  made,  paying  a  royulty  of   1^.   for 
every    threshing-machine    manufactured    by 
them,  and  tl)e  like  sum  for  every  machine 
made,  or  to  be  made,  to  which  the  inventicm 
■  should  be  wholly  or  in  part  appli<^d  by  them; 
and  they  covenanted  to  atiix  royalty  plates  t«i 
every  new  and  altered  machine  whi«'h  should 
bo  manufactured  or  applied  by  rhem: — Ilvhl, 
that  it  wtis  not  intended  that  C.  should  pay 
the   royalty  merely  on   every  threshing  ma- 
chine, but  that  the  true  construction  of  the 
license  was,  that  they  were  to  pay  on  all 
beaters  manufactured  by  C.  accord ing  to  the 
patent,  and  applied  to  machines  originally, 
or  by  way  of  renewal.     Ooucher  v.  ClaytotK,  i  \ 
Jur.,  N.  8.  402;  13  L.  T.,  N.  8.  lll—V.  C.  \V. 
A  declaration  set  out  an  indenture,  con- 
taining a  license  from  A.  (the  patentee)  to  U., 
his  executors,  administrutoi's  and  assigns,  to 
make  and  sell  certain  iron  pi()es,   yielding 
and  paying  to  A.  a  royally  of         I.  for  every 
toil  ctf  pipes   which   B.,   his  executors,   &c. 
should   make  and  sell  in  pursuance  of  the 
license,  but  such  patent  rent  t(»  be  paid  on  or 
before  the  twenty-first  day  after  each  quarter; 
and  B.  covenanted  with  A.  that  he  would, 
seven  days  after  each  quarter,  deliver  to  A. 
an  account  of  pipes  sold  within  the  quarter, 
and  would  within  twenty-one  days  after  the 
quarter  pay  to  A.  the  money  which  should, 
upon  the  face  of  such  account,  be  payable  by 
way  of  royalty.     The  declaration,  after  set- 
ting out  an  assisrnment  of  the  patent  license 
from  B.  to  the  plaintiff,  ultimately  showed  an 
assignment  of  the  license  to  R.  and  M.,  in 
truat  for  the  defendants,  with  a  covenant  by 
the  defendants  with  the  plaintiff  to  pay  the 
money  and  perform  tiie  covenants  payable  and 
to  be  performed  in  respect  of  the  license,  and 
that  the  defendants  made  and  used,  in  pur- 
suance of  the  license,  iron  tubes,  and  that 
thereby  sums  of  money  became  payable  to  A. 
in  respect  of  the  license.     Breach,  non-pay- 
ment by  the  defendants  of  the  sums  of  money; 


and  further,  non^delivcry  of  o  true  account  in 
writing  of  the  quantity  of  iron  tu!)cs  sold:— 
Ht'ld,  that  the  declarurioh  contained  ii  good 
breof'h,  the  covenant  to  render  an  account 
being  auxiliary  to  the  covenant  to  pay,  and 
the  defendants  being  shown  to  be  the  lici^nsees 
of  A.,  and  to  have  made  the  pipes  undt-r  such 
license.  Bmcer  v.  Hodges,  17  Jur.,  1057;  23 
L. .!.,  C.  P.  194;  13  C.  B.  765. 

Three  descriptions  of  anchors   were  well 
known:  1.  The  Dutch  or  common  imchor,  in 
whio!)  the  arms  and  the  shank  were  all  in  one 
pi(>ce.    the   palm   or  fluke   being  somelinies 
placed  inside  and  sometimes  outside  the  ex- 
tremity of  the  arm;  2.  Rogers's  anchor,  the 
peculiiwity  of  whicli  was  that  tlic   palm  or 
fluke  was  placed  outside  the  extremity  of  the 
arm;  8.  Porter's  anchor,  the  arms  of  which 
moved  on  an  axis  in  the  shank,  the  palm  be- 
ing placetl  inside  the  arm.  with  a  horn  or  a 
toffirle  at  the  back,  and  of  the  width  of  tlie 
arm.     T.  took  out  a  patent  for  improvements 
in  anchors,  such  improvements  mainly  con- 
sisting in  placing  the  palm  at  the  back  or  out- 
side or  intermediately  of  the  breadth  of  the 
arm,  and  making  tiie  arm  or  toggle  form  part 
of,  and  of  the  same  width  as  the  palm,  com- 
bined with  Porter's  movable  arms.     In  his 
specification  he  thusr described  his  invention: 
— **Thc  improvemenis  are  chiefly  applicable 
to  that  class  of   anchors  known   as   Porter's 
onchors,  and  consist,  first,  of  forming  or  fix- 
ing the  palm  intermediately  of  the  breadt'i  of 
the  arm;  secondly,  in  forming  the  horn  wider 
than  the  arm;  a'.id  thirdly,  in  formiiigDralHx- 
ing  the  palm  of  that  class  of  anchor  known  as 
Porter's  anchor,  at  the  back  of  the  arm;" and 
afier  des'Tibing  the  drawings  he  com  luded 
thus: — *^I  W(uild  remark  that  I  am  aware  that 
it  is  not  new  to  plac;e  the  palm  at  the  ba«:k  of 
the  arm  of  ordinary  anchors;  this  pirt  of  the 
invention  therefore  con.si.sts  of  combining  the 
fixing  of  the  palms  to  the  back  of  those  arms 
of  anchors   which    move  on   an   axis.     The 
angles  which  the  faces  of  the  arms  and  the 
faces  of  the  palms  make  to  the  shank  and  to 
each  other,  may  be  vtiried,  but  it  is  imp  MTant 
that  the  angle*  which  the  palms  make  to  the 
shank  and  those  made  by  the  arms  slnnild  be 
different.     The  constructions  shown  are  those 
I  employ."    W.  (having  a  license  from  T.) 
made  anchors  with  the  arms  moving  on  an 
axis,  like  Porter's,  and  with  the  palm  at  the 
outside  of  the  arm,  with  a  horn  of  a  greater 
width  than  the  arm,  and  nearly  identical  with 
that  described  in  T.'s  s{)eciiication  and  draw- 
ings; but  he  forged  the  anns,  palm,  and  horn 
all  in  one  piec3,  whereas  T.'s  palm  and  horn 
were  formed  together,  and  then  fixed  to  the 
back  or  **  intermediately  of  the  breadth  "  of 
the  arm.     The  jury,  in  an  action  against  W. 
for  non-payment  of  royalties,  and  lov  an  ac- 
count, fimnd,  as  regurded  the  palm,  that  W. 
had  adopted  T.'s  invention,  but  not  being 
able  to  agree  as  to  the  horn,  they  were  dis- 
charged from  any  finding  as  to  that: — Held, 
that  T.  was  entitled  to  an  account  of  tlie  ,ao- 
cliorsso  made.     Tratman  v.   Woodf  IG  C.  B.,' 
N.  8.  479. 
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In  A  deed  by  which  A.  anij^ed  to  B.,  for 
a  term  oC  years,  an  exclusive  license  to  use  a 
patent,  after  covenants  for  naymcntof  sums 
in  the  uaturc  of  royalties,  there  was  the  fol- 
lowing clause ;  '*  that  if  it  shall  happen  in  any 
year  during  the  term  that  tiie  royalties  or 
sums  of  money  covenanted  to  be  paid  shall 
not  amount  to  2,000/.,  then  B.  shall,  within 
fourteen  days  after  the  expiration  of  any 
year  in  which  it  shall  so  happen,  pay  to  A. 
such  a  sum  of  money  as  with  the  roynlties 
will  amount  to  2,000/.  for  that  year;  or  if  U. 
shall  at  any  time  make  default  in  payment  of 
such  sum  within  the  time  appointed  for  pay- 
ment, then  it  shall  be  lawful  to  and  for  A., 
by  writing  signed  by  him,  and  indorsed  on 
the  (Iced  or  diipiicate  thereof,  to  declare  that 
the  (Iced,  and  the  license  and  power  tiiercby 
granted,  shall  cease  and  determine :^^ — Ileld, 
that  this  was  not  an  absolute  covenant  by  B. 
to  pay  2,000/.  a  year  during  the  term.' but 
only  empowered  A.  to  put  an  end  to  the 
grant  upon  nonpayment  of  that  sum. 
Tiei4!n$  v.  Hooper,  5  Exch,  830;  20  L.  J., 
Exch.  78. 

By  an  indenture,  reciting  a  previous  deed, 
by  wliich  the  plaintiff  licensed  thu  defendant 
to  use  his  patent  during  a  term,  {xiying  a 
stated  royalcy,  and  a  subsequent  rontract  of 
the  defendant  with  the  plalntilf  for  purchase 
of  half  the  patent,  subject  to  the  former  deed, 
but  with  benefit  to  the  defendant  of  half  the 
royalty,  the  plaintiff,  in  pursuance  of  the 
contract,  and  in  consideration  of  2,200/.  to 
bo  paid  to  him  by  the  defendant,  assigned 
the  patent  to  a  trustee,  subject  to  the  ])re- 
vious  indenture,  and  in  trust  to  apply  the 
sums  accruing  from  licenses  to  use  the 
patents,  and  likewise  to  apply  the  royalties 
ff»r  or  undsr  the  direction  of  the  plaintiff  and 
defendant,  in  s|)ecttied  proportion.*,  and  to 
stand  possessed,  as  to  one  moiety  of  the  let- 
ters patent,  for  the  phiintiff,  as  to  tlie  other,  for 
the  defendant;  and  the  plaintiff  covenanted 
that  for  and  notwithstanding  anything  done 
by  him.  the  patent  was  valid,  and  should  be 
held  and  enforced  by  tiie  trustee  without  law- 
ful let  by  the  plaintiff,  or  any  claiming  under 
him,  or  by  his  act  and  default;  ani  the  d3- 
fendant  covenanted  with  the  pliiintiff  to  pay 
him  the  2, 200/.  by  installments.  To  a  declara- 
tion for  nonpayment  of  such  instaHments,  the 
defendant  plaodsd,  that  tho  plaintiff  was  not 
the  first  inventor,  by  reason  whereof  the  pa- 
tent, before  the  supposed  breach  of  covenant, 
was  void:— Hold,  that  the  plea  w»i3  bad;  for, 
first,  no  eviction  was  stated ;  and  in  f^ct,  the 
matter  pleaded  did  not  go  to  the  whole  con- 
sideration, since,  even  if  the  patent  was  void, 
the  first  exocuted  deed  would  have  bound  the 
defendant  by  estoppel,  to  payment  of  the 
royalty;  and  by  the  latter  deed  he  became 
entitled  to  half  the  royalty;  and  secondly, 
that  the  covenant  to  pay  the  2,200/.  was  an 
independent  covenant,  and  capable  of  being 
enforced  whether  the  plaintiff's  covenants 
w^to  performed  or  not.  Cutler  v.  Bower,  11 
Q.  B.  973;  13  Jur.  721;  17  L.  J.,  Q.  B.  217. 

R  granted  by  deed  to  a  com|)any  a  license 


to  use  a  patented  invention  for  manofactare 

of  rifles  on  iiaymcnt  of  a  rojnlty,  uh;ch 
the  company  covenanted  to  p*iy,  for  every 
rifle  manufacttired  or  produced  •'  undtr  the 
powers  hereby  fin^nted."'  At  the  time  c&« 
deed  was  entered  into,  as  well  as  previou;JT, 
the  company  had  been  manufacturing  anoi, 
under  contracts,  for  the  British  government, 
in  accordance  with  R.^s  patent,  and  with'ict 
[Mying  royalties,  under  the  belief  that  thej 
were  legally  entitled  to  do  so;  and  the  detj 
itself,  as  IL  knew,  was  intended  by  the  coa- 
pany  to  apply  only  to  rifles  exclusive  of 
those  manufactured  for  the  ^ijvcrn.'uent. 
Some  years  afterwards  it  was  decided  that  the 
right  of  the  crown  to  the  free  use  of  a  imt^nt 
did  not  extend  to  manufacturers  fuluiliig 
governtnent  contracts,  and  U.  thereu{K*a 
brought  his  action  und^r  the  deed  tx>  rocorw 
royalties  on  all  arms  so  manutacturcd  irf>m 
the  time  that  the  deed  was  enteriNl  into: - 
Held,  that  he  was  not  entitlad  to  recover,  f»r 
though  the  terms  of  the  license  wouKI,  priaii 
facie,  be  taken  to  inchub  every  ex2r:i«5  of 
the  patented  invention,  the  word^  -'undt-r 
the  powers  hereby  granted,"  contained  a 
latent  ambiguity,  whicli  admitted  of  paroi 
evidence  to  show  that  the  deed  wru  oo. 
intended  to  apply  to  rifles  manufactured  for 
the  government.  Bodsn,  v.  Lon-iau  Sm^iU 
Arms  Company,  46  L.  J.,  Q.  B.  Div.  213;  2j 
W.  R.  209. 

A  licensee  of  a  patented  invention  wai 
ordered  to  account  for  all  initrumjnts  msJ3 
by  him  pursu.*int  to  the  patent,  li::  alleged 
that  the  instrumants  which  he  \\%1  miJs 
were  not  sovered  by  ths  jwtent  iccorJing  to  its 
true  con.<)truction«  and  in  support  oc  :tis  Ci>a- 
tention  tendered  in  eviianoe  a  prior  Ameri- 
can 5{iecill cation  (a  copy  of  which  was  in  the 
Library  of  the  Commiision3rs  of  i'ateoU 
but  was  not  proved  to  iiave  been  known  t;^ 
the  ])atentee),  for  ths  purpose  of  showing 
that  a  construction  lari^e  enough  to  cover  the 
instruments  made  bv  th3  li3eniee  would  make 
the  patent  bad  for  want  of  aovelty,  and  there- 
fore ought  not  to  be  adopted: — lield«  that 
the  evidsnce  was  inaJmiisible.  AdU  v. 
CVxiri,  8  h,  R.,  Ch.  Div.  IU\  35  L.  T.,  X. 
S.  349;  24  W.  R  1007—0.  A. 

IV.    Infringement, 

1,    What  Infringements  ActionnbU. 

In  general.] — Wh2r2  a  patent  is  for  an  in- 
vention consisting  of  several  part^  the  imi- 
tation of  any  part  of  the  invention  is  «b 
infriairemontof  the  patent.  8mlt\  v.  Ltmdfi^ 
and  North -Western  Hailitaf/  Company,  2  BL 
&B1.  09;  17  Jur.  1071. 

The  sale  of  an  article  of  the  s?unc  fabric, 
and  made  in  the  same  manner  as  the  ar- 
ticle which  is  the  subject  of  the  patent,  is 
evidence  of  a  using  of  the  invention  within 
the  prohibitory  clause  of  the  letters  patent 
Oihaon  v.  Brand,  4  M.  &  G.  179 ;  4  Scolt,  5. 
R.  844. 
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The  merely  ''  exhibiting  to  sale"  imitations 
an  invention  is  not  any  infringement  of  the 
teat.  Minter  v.  WUliajM,  5  N.  &  M.  647 ; 
A.  &  E.  351;  1  H.  &  W.  585. 
But  the  mnnufacturo  of  a  patent  article  for 
c  purpose  of  sale  and  offering  it  for  sale, 
n. though  no  sale  is  actually  effected,  is  a  user 
^  the  invention.  Oxley  v.  Holden^  8  C.  B., 
S.  660;  SOL.  J.,  C.  P.  68. 
An  infringement  of  any  part  of  a  patent 
rocess  is  actionable,  if  tliat  part  is  of  itself 
Lew  and  useful,  so  as  that  it  might  be  the 
subject -matter  of  a  patent,  and  is  used  by  the 
nf  ringer  to  effect  the  object  proposed,  either 
holly  or  partially,  by  the  patentee.  Patent 
..Bottle  Envelope  Company  y.  Seymer,  5  G.  B., 
2if.  8.  164;  5  Jur.,  N.  S.  174. 

A  patent  for  an  entire  combination  is  not 
infringed  by  a  different  combination,  for  the 
same  object,  of  the  same  elements,  though 
important,  or  cf  equivalents  for  them,  if  not 
ft  mere  colorable  evasion  or  imitation.  Curtis 
V.  Piatt,  35  L.  J.,  Chanc.  852—11.  L. 

If  a  patent  is  taken  out  for  an  invention  by 
means  of  a  combination,  the  use  of  a  sub- 
ordinate part  of  the  combination  is  no  in- 
fringement of  the  patent,  unless  such  part  is 
•  new  and  material.  White  v.  Fenn,  15  W.  R. 
348;  15  L.  T.,  N.  S.  505— C.  P. 

In  a  patent  for  an  arrangement  and  a  com- 
bination of  parts  so  as  to  form  an  entire 
machine,  and  not  for  any  particular  part  of 
the  machine,  protection  will  not  be  given  to 
a  particular  part  the  advantages  of  which  are 
altogether  collateral  to  the  invention  for 
which  protection  is  claimed  by  the  specifica- 
tion, and  which  would  not  in  it^ielf  be  patent- 
able. Parkes  v.  Stevens,  8  L.  R.,  Eq.  858; 
88  L.  J.,  Chanc.  627;  17  W.  R.  846— V. 
C.J. 

Demurrer  to  a  bill  stating  that  defendants 
imported  barks  and  sold  them  to  dyers,  who 
used  them  in  infringement  of  the  plaintiff's 
patent,  overruled.  Bancroft  v.  Warder, 
Romilly^s  Notes  of  Cases,  108. 

When  a  pattern  of  an  article  has  been 
registered  under  21  &  22  Vict.  c.  70,  s.  5,  the 
design  will  be  infringed  by  an  article  to  all 
appearance  the  same,  thougii  not  actually 
identical.  M'Crea  v.  Holdswarth,  0  L.  R.,  Ch. 
418. 

A  patent  for  a  mechanical  arrangement 
whereby  a  particular  operation  may  be  per- 
formed for  a  particular  purpose,  the  mechani- 
cal contrivances  so  arranged  not  being  new 
in  themselves,  but  thus  first  combined  for 
that  particular  purpose,  is  not  infringed  by 
the  adoption  of  the  same  arrangement  or 
combination  of  mechanical  contrivances,  for  a 
similar  purpose,  if  the  mode  of  operation  is 
sufficiently  distinct,  and  different  in  principle 
from  that  which  was  described  or  claimed  in 
the  patent,  and  the  object  achieved  is  also 
sufficiently  distinct  or  novel,  and  does  not 
form  an  essential  part  of  the  patent.  Saaiby 
V.  Glunesy  43  L.  J.,  Exch.  228—11.  L. 

The  principle  of  an  invention  for  simul- 
taneously moving  railway  points  and  making 
it  possible  to  move  the  signal  lever,  is  not 


equivalent  to  the  principle  of  simul- 
taneously moving  the  signals  and  the  points. 
Ih. 

When  a  patent  is  taken  out  for  a  combina- 
tion, it  will  protect  the  several  subordinate 
parts  and  all  subordinate  combinations  of 
such  pait^,  provided  the  subordinate  ])arts  or 
combinations  are  themselves  properly  sub- 
jects for  a  patent,  and  also  provided  that  it 
is  clearly  and  precisely  defined  by  the  specifi- 
cation what  are  the  suboi'dinate  parts  or 
combinations  of  paris  in  respect  of  which,  as 
well  as  the  entire  combination,  protection  is 
claimed.  Clarke  v.  AdU^  2  L.  R.,  A  pp.  Cas. 
315;  46  L.  J.,  Chanc.  Div.  585;  30  L.  T.,  N. 
8.  928— H.  L.  Sec  S,  (7.,  3  L.  R.,  Ch.  Div. 
134;  85  L.  T.,  N.  S.  341);  24  W.  R.  1007— 
C.  A.;  and  10  L.  R.,  Ch.  667;  83  L.  T.,  N. 
S.  295;  23  W.  R.  898. 

In  determining  whether  a  defendant  has  in- 
fringed the  plaintiff's  patent,  the  court  will 
regard  the  substance  of  the  invention,  and  if 
the  defendant  has  infringed  the  subsUmce  of 
the  invention,  although  he  may  have  made 
immaterial  variations  or  used  mechanical 
equivalents,  an  injunction  will  be  granted. 
Thorn  v.  Worthing  Skating  Rink  Company, 
6  L.  R.,  Ch.  Div.  415,  n. 

in  particular  instances.] — The  specification 
of  a  patent  for  an  invention  of  'Mraprove- 
ments  in  the  manufacture  of  envelopes,''  de- 
scribed a  machine  in  which  a  piece  of  ))aper 
was  held  upon  a  platform,  while  the  fiaps  of 
the  envelope  were  folded,  and  concluded  by 
claiming  *'the  so  arranging  maciiinery  tiiat 
the  flaps  of  envelopes  may  be  folded  thereby, 
as  herein  described:" — Held,  that  a  machine 
in  which  fiaps  of  an  envelope  were  folded 
might  be  an  infringement  of  the  patent,  al- 
though the  envelope  was  not  held  down  dur- 
ing the  operation  of  folding.  De  la  Hue  v. 
Dickinson,  7  El.  &  Bl.  738;  3  Jur.,  N.  S.  841. 

The  specification  of  a  patent  for  an  inven- 
tion with  a  similar  title,  described  and 
claimed  *'the  opplication  of  gum  or  cement 
to  the  flaps  of  envelopes  by  apparatus  acting 
in  the  manner  of  surface  printing:" — Held, 
that  an  appamtus  for  applying  the  gam 
might  be  an  infringement,  although  it  acted 
only  in  part  in  the  manner  of  surface  print- 
ing, according  to  the  description  contained 
in  the  specification.     Ih. 

A  declaration  stated,  that  certain  persons, 
through  whom  the  plaintiffs  claimed,  were 
*^  the  inventors  of  certain  improvements  in 
giving  signals  and  sounding  alarms  in  distant 
places  by  means  of  electric  currents  trans- 
mitted throu^^h  metallic  circuits;"  and  that 
the  defendants  had  **  wrongfully  used  and  put 
in  practice  the  said  invention."  In  the  title 
of  the  patent  and  in  the  specification  the 
electric  currents  were  throughout  described 
as  being  transmitted  through  metallic  circuits, 
but  no  claim  was  made  to  metallic  circuits 
as  a  substantive  invention: — Held,  first,  that 
the  finding  of  the  jury  of  nn  infringement  in 
respect  of  one  of  the  improvements  was  a 
sufficient  finding  of  the  infringement  alleged 
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in  tl'O  deolar>iticm.  Kleetrie  TeUgraph  Com- 
puftif  V.  Brfift,  10  C.  B.  888;  15  Jur.  570;  20 
L.  J..  C.  V.  12;i. 

IIfl*l,  secondly,  that  inasmuch  as  the 
patcMitoc^.  hy  the  specification,  made  no  claim 
to  ini'tallic  circuits,  but  only  an  improved 
mctiiod  of  usin<r  the  electric  currents,  the 
8|H'ciii(*ation  must  l>o  considered  ns comprising 
ail  cin-niis  whicii  are  mct'iUic,  as  far  as  it  is 
material  to  the  improvements  claimed;  and 
that,  therifrore,  any  infrinirement  of  such 
improvements,  althcmgh  the  electric  current 
should  not  be  wholly  transmitted  through  a 
metidlic  circuit,  was  au  infringement  oi  the 
patent.     lb. 

Held,  thirdly,  that  whatever  might  have 
been  the  cane  if  the  method  of  tnmsmitting 
the  electric  current  adopted  by  the  defendants 
Imd  been  publicly  known  at  the  time  of 
grnntitig  the  patcMit,  yet  that  the  title  gave 
BUlIieient  noiicc  to  any  {)crson  sccix^tiy  ac- 
quainted with  that  discovery.     lb, 

The  plaintiff  took  out  a  patent  for  *'  im- 
pntvement  in  tlic  manufuctiire  of  candles, 
and  in  iipparatus  for  applying  light/'  In 
his  s|)cr itic.it ion  he  claimed,  fin;t,  the  mode 
of  mannfai'turing  candles  by  the  application 
of  pi'cidiurly- formed  plaited  wicks;  secondly, 
the  mo'le  of  miinufaeturing  candles  by  the 
application  of  two  or  more  plaited  wicks  so 
disp(»sed  thrit  the  ends  always  turned  out- 
wards; and  thirdly,  the  mode  of  applying 
Ien>eH  to  lamps,  in  order  to  concentrate  or 
conduct  a  ponitm  or  portions  of  the  rays  of 
light  to  a  distance;  titc  plaintiff  afterwards 
entered  a  disclaimer  as  to  the  first  and  tidrd 
parts  of  his  iuventtoa.  and  he  sued  the  de> 
fen«laiit  for  an  ivifringemcnt  of  the  second 
part.  At  the  trial  the  plaintiff  produced  a  can- 
dle purchased  of  the  defendant,  t!:3  wicks  of 
which  were  so  plaited  that  tlie  ends  always 
turtle*  1  outwards: — Held,  that  the  jiatcnt  was 
not  f<»r  tliG  candle  itself,  but  for  the  mode  of 
manufacturing  it,  and  that  the  mere  produc- 
tion of  a  candle  made  by  the  defendant  was 
no  evidence  of  an  infringement  of  the  plaint- 
iff's paU'Ut.  Palmer  v.  WagstafT,  0  Exch. 
404:  2  C.  L.  R  1052;  23  L.  J.,  Exch.  217. 

When  a  patent  has  been  obtained  for  the 
use  of  a  known  snlistanco,  described  by  its 
Aiiceilic  name,  and  it  is  afterwards  discovered 
that  I  he  use  of  two  other  and  equally  known 
substances  will  produce  the  same  effect, 
though  the  evidence  of  8(*ientific  men  may  go 
tf>  show  that  the  twr>  subsbinccs  become,  in 
the  act  of  so  using  them,  tt>e  one  substance 
described  in  the  |iat«rnt,  their  use  will  not 
constitute  an  infringement  of  the  patent. 
Unmn  v.  Ueatk  (in  error),  5  H.  L.  Oas.  505 ; 
10  C.  B.  713;  2  Jur.,  N.  8.  1020;  25  L.  J., 
C.  P,  8. 

The  precipitation  of  animal  and  yegctable 
matter  from  sewage  water,  by  means  of  byrate 
of  lime,  for  agricuhural  purposes,  is  a  good 
8ul>)eet-matter  for  a  psiteiit;  and  if  another 
person  uses  the  8:imc  process  and  obtain*  a 
product,  not  for  the  purposes  of  commercial 
profit,  but  for  the  pur|iose  solely  of  deodoriz- 
tog  and  purifying  the  sewage  water,  he  is 


not  guilty  of  an  infringecAent  of  the  parent 
Iliffge  V.  Goodwin,  El.,  Bl.  &  El.  529;  4  Js-., 
N.  8.  258:  27  L.  J.,  Q.  B.  145;  affimfd  » 
api)eal,  27  L.  J.,  Q.  B.  411  — Ercli.  CfaMS. 

A  person  claimed  an  invention  f4»rtbepan- 
fication  of  gas,  by  meatts"  of  liydrat*^  m 
precipitated  oxides  of  iron,  and  also  a  pTocm 
of  revivifiration,  by  whicli  the  old  iixa*crii!s 
could  again  be  applied  nsa  purifrin^  el*»iiie^: 
— Held,  that  an  application  to  the  fMnificatr^ 
of  gas  of  a  natund  substance  cilied  \vm 
ochre,  containing  precipitated  oxide*  of  ina, 
was  not  an  infringement  of  the  yiareot,  1^ 
the  revivification  of  that  natural  ^nUiftaBoe 
was.  IIUIb  v.  Liverpoftl  Urritel  Gaaiigkt  Csm- 
pany,  0  Jur.,  N.  8.  140;  82  L.  J.,  Ctianc  »; 
7  L.  T.,  N.  8.  537-C. 

Protection  being  claimed  by  the  specifica- 
tion of  a  patent  for  improvements  in  spberMa/ 
gas  lani|)s  for  railway   stations  and    potflk 
places,  for  **  the  arrangement  and  c-oiiil>niatioa 
of   parts  hereinl>efore  described   and   re\w^ 
sented  in  the  drawings  annexed,  in  them- on- 
facture  f»f  railway  8tati«>n  and  other  lann**:"— 
Held,  that  the  use  by  another  of  a  sfidin^ 
spherical  door  for  spherical  lamps,  which  was 
a  feature  in  the  patentee^  lam;»s,  and  one  of 
the  parts  described  in   his  8lK^cificnt]nD,  vas 
no   infringement  of   his   ]);itent.     Purtt$  v. 
Stetene.  8  L.  R.,  Eq.  358:  38  L.    J.,  ChaiMi 
027:  17  W.  R.  846. 

W.  lookout  a  latent  for  ''improvements 
in  the  manufacture  of  frills  or  ruffle^  and  h 
the  machinery  or  appMnitiis  eniployc<l  therein."' 
The  specification  describeri  n  jiroceas  of  plait- 
ing fabrics  by  a  reciprocating  knife  in  coid- 
bination  with  a  sewing  machine.  Tlie  fii^ 
claim  was  for  the  general  constraction,  sr- 
rangement  and  combination  of  machinery  for 
producing  plaited  frills  or  trimmings  in  & 
sewing  imichine;  the  second  w^as  for  the  tp- 
plication  and  use  of  a  n'ciprocating  knif«  for 
crimping  fabrics  in  a  sewing  machine:  ssd 
the  third,  for  the  peculiar  mnniifactHre  of 
crimped  or  |>laitcd  frills  or  i  rimminss '* « 
hereinbefore  described  "  and  illustrated  b? a 
drawing.  A  patent  was  afterwards  taken  oat 
by  O.  for  "improvements  in  doulding,  fold- 
ing or  plaiting  woven  or  otiier  web  fatmcs, 
and  in  the  mai'hinery  or  apparatus  cniplnTcd 
therein  or  connected  therewith.**  In  thisO. 
imitated  with  slight  variaiions  W.*s  rerippH 
eating  knife,  but  did  not  combine  il^  lue 
with  a  sewing  machine: — Uelti,  tinst,  i.t.it 
W.'s  patent  was  not  for.  the  niannf.-ictureil 
product,  but  for  the  process  of  maiinfaetiiring 
It.  Wt^gltt  V.  nUc/wock.  5  L.  R,  BxcIl  31; 
80  L.  J.,  Exch.  07. 

Held,  secondly,  that  W.^s  patent  was  »nt 
limited  to  the  manufacture  of  plaited  fabrics 
by  the  knife  in  combination  with  a  sewing 
machine.     ///. 

Held,  thirdly,  that  O.^s  process  was  tbei«- 
fore  an  infringement,     lb. 

The  defendants  bought  and  sold,  ta  the 
way  of  trade,  articles  nianufactttred  by  O.^ 
process^  under  the  description  of  **0n^ 
patent  machine  made  flailing,  ^*  but  they  wen 
not  aware  that  Orr's  [process  was  ab  inffioge- 
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■it,  nor  of  the  existence  of  W/s  patent: — 
Bd,  that  they  were  guilty  of  an  infringe- 
II t  id  W.'8  patent.    lb, 
S^he  phiintiffa  were  patentees  of  a  stopper  for 
^ppiring  bottles  containing  aerated  waters, 
•ich  was  described  in  their  specification  as 
iu^  made  **  of  hard  wood,  having  a  gre^iter 
ct  tic  gravity  than  water,  such  as  lignum  vitie, 
~  other  suitiibic  material."  The  object  gained 
the  patent  was  that,  in  filling  the  bottles 
an  inverted  position,   the  stopper,  which 
il  been  thrust  into  the  bottle,  would  sink  of 
own  weight  into  the  neck,  where  it  would 
retained  by  the  gases  in  the  bottle  and  so 
liopper  it.    The  defendant  obtained  a  patent 
or    a  stopper  of  wood,   originally    of  less 
specific    gravity    than   water,    to    which  he 
fUzed  a  metal  clip,  which  pulled  the  stopper 
own  till  the  bottle  was  filled.    The  clip  was 
%.lien    removed    and    used    in    filling    other 
%>ottles  in    the  same  way.     There  was  evi- 
dence that  the  defendant's  stopper  became  by 
mmmersion  of  greater  specific  gravity  than 
^water: — Held,  that  the  defendant's  stopper 
-vtaa  a   colonible  imitation  of  that    of    the 
plaintiffs,  and  that  the  plaintiffs  were  entitled 
to  an  injunction.     Barrett  v.  Vcmofij  26  W. 
R.  843;  85  I.  T.,  N.  8.  755— V.  0,  B. 

A  patent  was  taken  out  for  improvements 
in  a  machine  for  clipping  horses  and  other 
animals;    one   of  the    improvements  relied 
upon  was  the  combination  in  the  machine  of 
f4>ur  things,   viz. — (1)    the    arching  of  the 
cutter  plate  so  as  to  give  elasticity ;  (2)  the 
use  of  fixed  stems  instead  of  screws  to  con- 
nect the  cutter  plate  and  Cf>mb  plate;  (8)  the 
a^ljustment  of  certain  nuts  and  washers  so  as 
to  prevent  frictinn ;  and  (4)  the  mode  of  com- 
municating motitm  to  the  cutter  phtte  so  as  to 
bring  it  into  the  true  time  of  cutting.     The 
first  item  was  not  descril)ed  or  referred  to  in 
the  specification,  but  was  merely  shown  by 
drawings  attached  to  the  specification ;  each 
of  the  three  other  items  was  admitted  to  have 
been  well  known  and  used  in  the  trade;  the 
specification  did    not    contain  any  distinct 
claim  in  respect  of  the  combination : — Held, 
that  the  specificatioti  was  not  sufficient,  and 
that  the  combination  of  the  four  items  was 
not  protected  by  the  patent.     Clarke  v.  Adis, 
d  L.  R  ,  App.  Cas.  815;  46  L.  J.,  Chanc.  Div. 
5a5;  86  L.  T.,  N.  S.  928— H.  L.     See  3.  (7., 
8  L.  R.,  Ch.  Div.  184;  45  L.  J.,  Chanc.  Div. 
228;  85  L.  T.,  K  8.  849;  84  W.   R.  1007— 
G.  A. ;  and  10  L.  R.,  Gh.  667;  88  L.  T.,  N.  8. 
205;  28  W.  R.  898. 

As  to  what  novelty  of  invention  is  neces- 
sary to  sustain  patent, — see  this  title,  I. 

As  to  defenses  to  actions  for  infringements, 
—see  this  title,  FV.,  2,  a. 

As  to  evidence  of  infringement, — see  this 
title,  IV.,  2,  <j. 

Place  of  infriDgement.] — The  sale  in  Eng- 
land of  a  patent  article  imported  from  abroad 
is  a  user  of  the  invention  within  the  pro- 
hibition pf  the  letters  patent.  Walton  v. 
Uzater^  8  C.  B.,  N.  8.  162;  6  Jur.,  N.  8. 
1251 ;  29  L.  J.,  C.  P.  275 ;  8  JU  T.,  N.  8.  272. 


Though  the  manufacture  in  England  of  the 
several  parts  of  a  |)}iientod  ninchinc.  nnd  tiie 
exportation  of  tUose  parts,  may  not  l>e  an  in- 
fringement  of  the  patent,  the  m:u.iiiiie  being 
the  novelty,  and  the  ]>arts  being  old,  it  is 
otherwise  where  the  part  exported  is  itself 
the  patented  invention.  Goucerv,  Cfayton, 
U  Jnr.,  N.  8.  462;  13  L.  T.,  N.  S.  115— V. 
C.  W. 

A  patent  granted  for  the  Unit'd  Kingdom, 
the  Channel  Islands,  and  the  Islu  of  Man,  is 
not  infrini^ed  by  acts  done  between  Malta 
and  Alexandria,  ^-ewa  I  v.  Elliott^  10  Jnr., 
N.  8.  954;  18  VV.  R.  11 ;  10  L.  T.,  N.  S.  792 
— Exch. 

The  importation  and  sale  in  England  of 
articles  manufactured  abroad  actro.dinir  to 
the  spccifinition  of  im  English  patent  is  an 
infringement.  ElmslU  ▼.  Bovntier,  9  L.  R, 
Eq.  217;  89  L.  J.,  Chanc.  828;  18  W.  K.  665 
—V.  C.  J. 

Where  the  owner  of  a  pntent  manufactures 
and  sells  the  patented  article  in  a  foreif^n 
country  as  well  as  in  England,  the  sale  of  the 
article  in  one  country  implies  a  license  to  use 
it  in  the  other.  But  if  he  has  assigned  his 
patent  in  either  country,  the  article  cannot  be 
sold  so  as  to  defeat  the  rights  of  the  as8ignce. 
Bett8  V.  WUlmotU  6  L.  R.,  Ch.  2^9;  2.*  L.  T., 
N.  8.  188;  19  W.  R.  869. 

The  owner  of  an  English  patent  manufac- 
tured the  patented  article  in  France  as  well 
as  in  England.  In  a  suit  to  restrain  the  sale 
of  the  ariicle  in  England,  tiie  plaitiiilT  proved 
that  it  was  not  made  at  his  irirumfactory  in 
England,  but  cculd  not  prove  that  it  was  not 
made  at  his  manufactory  in  France.  lUie  bill 
was  dismissed  with  costs.     Ih» 

B.  held  an  English  patent  for  the  manufac- 
ture of  a  combined  metal,  to  be  applied  as 
capsules  to  put  on  bottles.  T.  (who  rchided 
and  carried  on  the  business  of  a  brewer  in 
8cotland,)  purchiised  Ciipsules,  made  accord- 
ing to  the  process  described  in  the  patent, 
from  a  foreign  manufacturer,  and,  in  Scot- 
land, put  these  ca|)sulesupon  his  beer  bottles, 
which  he  then  sent  to  his  agents  in  England 
for  transshipment  and  exportati(m.  Tliere  was 
no  evidence  that  the  beer  wtussold  in  England 
for  consumption  there: — Held,  that  though 
the  capsules  were  put  on  in  Scotland,  theu 
user  while  the  beer  remained  in  England  wajf 
a  continued  user  of  them  which  amounted  to 
an  infringement  of  the  patent.  NeUiton  v. 
BettB^  5  L.  R.,  n.  L.  Cas.  1;  40  L.  J.,  Chanc. 
817 ;  19  W.  R.  1121.  And  see  Bett»  v.  Neilion^ 
8  De  G.,  J.  &  S.  82;  11  Jur.,  N.  8.  679;  84  L. 
J.,  Chanc.  537;  12  L.  T.,  N.  8.  719;  13  W. 
R.  1028;  8.  0.,  8  L.  R.,  Ch.  429;  87  L.  J., 
Chanc.  821. 

2.  Bemediea  for  Infringement 

(a)  By  and  against  whom  Actions  are  Main- 
tainable; and  Defenses. 

Aadgnees.] — ^Where  there  are  two  assignees 
of  a  patent,  and  one  of  them  dies,  an  action 
for  an  infringement  in  his  lifetime  descends 
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to  the  suiTiTor,  who  is  entitled  to  «ecoTer  the 
whole  damagee.  Smith  t.  London  and  North- 
Wutern  Bailway  Company^  2  £1.  A  Bl.  69; 
17  Jur.  1071. 

Aa  ueignee  of  a  separate  aud  distinct  port 
of  a  patent  is  entitled  to  sue  for  an  iafringe- 
mcnt  of  such  part,  without  joining  persons 
who  arc  interested  only  in  the  other  part  of 
the  patent.  Dunnidiff  v.  Mallett,  29  L.  J., 
C.  P.  70;  7  C.  B.,  N.  8.  209;  6  Jur.,  N.  S. 
252;  8  W.  R.  260. 

6o  the  assignee  of  two  several  moieties  of  a 
patent  has  a  sufficient  legal  interest  in  the 
patent  to  sue  for  an  infrinp^ement.  WaUon 
V.  Lavater,  29  L.  J.,  C.  P.  275;  8  C.  B.,  N. 
a  162. 

An  action  is  maintainable  although  there 
has  been  no  infringement  since  the  defendaat 
has  received  notice  that  the  entire  interest  in 
tlie  patent  has  become  vested  in  the  assignee. 
lb. 

The  assignee  of  a  patent  may  maintain  a 
suit  against  the  assignor,  and  subsequent 
licensees  from  the  assignor  with  notice  of  the 
assignment,  to  restrain  them  from  using  the 
patent,  although  at  the  time  of  tlio  institution 
of  the  suit,  the  assignment  has  not  been  reg- 
istered. ffoMaUy.  Wright,  10  L.  R.,  £q.  500; 
40  L.  J.,  Chanc.  145;  18  W.  R.  821— V.  C.  M. 

8emble,  that  registration  of  the  assignment 
of  a  patent  relates  back  to  the  date  of  the  as- 
signment, so  as  to  entitle  the  assignee  to 
maintain  a  suit  to  restrain  an  infringement, 
instituted  between  the  dates  of  the  assign- 
ment and  the  registration.     Ib» 

Agents.] — ^To  a  bill  stating  an  agreement 
made  between  a  general  agent  of  the  patentees 
of  an  American  invention,  to  introauce  and 
sell  the  invention  in  Great  Britain,  and  the 
plaintiff,  whereby  he  was  to  have  the  sole 
agency  and  control  of  the  working  of  the 
(Mtent  in  England,  upon  certain  terms,  in- 
cluding a  share  of  royalties  and  profits, 
praying  for  an  account  for  damages,  and  an 
mjunction  to  restrain  future  infringement, 
the  defendants,  who  were  alleged  to  be  using 
the  invention,  demurred: — Held,  that  the 
plaintiff  was  a  mere  a^nt  for  the  sale  of  the 
invention,  and  was  m  no  such  ]K>sition  as 
gave  him  the  right  to  file  such  a  bill,  which 
was  in  the  fonn  of  a  paten tee*s  bill  for  in- 
fringement. Adams  v.  North  British  Bailway 
Company,  29  L.  T.,  N.  8.  867— C. 

Defendants.] — The  directors  of  a  company 
are  personally  responsible  for  the  infringe- 
ment of  a  patent  by  their  workmen,  notwith- 
standing such  infringement  may  bo  in  con- 
travention of  orders.  BetU  v.  De  Vitre,  87  L. 
J..  Chanc.  825;  3  L.  R.,  Chanc.  429;  18  L. 
T.,  N.  8.  165. 

Xgnoranoe  of  existence  of  patent.] — 
Ignorance  of  the  existence  of  a  former  inven- 
tion is  no  answer  to  a  charge  of  infringement, 
where  the  second  invention  is  capable  of 
being  accurately  represented  as  an  imitation 
of  the  former.  CuHis  v.  Ptotf,  11  L.  T.,  N. 
8.  245—0. 


A  patentee  cannot  maintain  a  suit 
a  retail  dealer  who  unwittingly  sells  mtkks 
which  are  an  infringement  «»/  iiis  ptteai, 
provided  such  retail  dealer  gjiwea  fnll  mfor- 
mation  as  to  the  persona  from  wJboiB  ht 
obtained  the  articles  complained  of.  asd 
promisee  not  to  retaii  any  more.  StUrn  ▼.  fl3- 
fiMtt,  18  W.  R.  946— V.  C.  J. 

Qnestioning  TaUdlty  of  iMLtent  infijz^gied.'— 

Proceedings  in  chancery  far  nn  infriu^'HffaJ 
of  a  patent,  the  validity  of  which  was  u 
question,  were  referred  to  an  arbitrator,  wfct- 
awarded  that  tlie  patent  was  not  illc;gsi  sod 
void: — Held,  that  in  an  action  between  the 
same  parties  for  another  infringcmeot,  tiic 
defendant  was  not  estopped  from  disjMxtiBg 
the  validity  of  the  patent.  Nevall  v.  BSi^ 
1  H,  &  C.  797;  9  Jur.,  N.  a  3-59;  32  L.  J.. 
Exch.  120;  11  W.  R.  438;  7  L.  T.,  >'.  8.751 

A  patentee  brought  an  action   for  damages 
for  infringement  against   a  firm,  who  gate 
judgment  by  consent  before  the  delivery  of  a 
declaration,  and  immediately  took  a  lif^eose 
to  use  the  patent  for  a  term.     On  a  bill  beiag 
filed  by  the  patentee,  after  the  expiration  (2 
the  license,  to  restrain  a  further  infringement 
of  his  patent  by  the  defendants  in  the  actJfA, 
and  certain  other  persons  who  had  joined  ibe 
firm  after  the  date  of  the  judgment: — Ueld, 
that  the  defendants  in   the    suit   were   not 
estopped,   cither  by   the  license  or  by  t^ 
judgment,  from  denying  the  validity  of  ibe 
patent.     Ooueher  v.   Clayton,  11   Jur.,  N.  8. 
107;  84  L.  J..  Chanc.  289;  13  W.  R.  S36;  11 
L.  T.,  N.  S.  732- V.  C.  W. 

The  plaintiff  and  the  defendant  were  eadi 
of  them  possessed  of  a  separate  patent  for 
the  constniction  of  spooling  machines.    The 
plaintiff  wa-s  negotiating  for  the  sale  of  his 
machines  to  different  mnnufocturers,  fuimeof 
whom   were  already  using   the   defendant*:! 
miichines    under    licenses  from    him.     I1ie 
defendant  wrote  to  these  manufacturers  letters 
stating   that    the    plaintiff's  machines  were 
infringements  of  a  patent  of  his,  and  tiiat  if 
thoy   were  used   he   (the  defendant)  would 
claim  royalties  for  their  use.  and  if  that  were 
not  paid  take  legal  proceedings.     In  conse- 
quence of  these  threats,  the  plaintiff  lost  the 
sale   of  his  machines.     Ho  thea  bn>u<;ht  an 
action,  the  declaration  stating  the  above  facts, 
and  averring  that  the  letters  were  falsely  ftod 
maliciously    written,     and     the    defcudnat 
pleaded- not  guilty.     At  the  trinl.  the  pUin^ 
iff   tender^rd  evidence  to  show  tliat  the  (de- 
fendant's  patent  (which   had   not  been  dis- 
puted by  scire  facias  or  otherwise).  w»s  void 
for  want  of  novelty,  so  that  the  phiintifTs 
machines  were  no  infringement  of  thedeft-n*!- 
ant's  patent;  and  the  eviden(;c  was  n-jected 
and    a   nonsuit  directed: — Held,    thnt  this 
evidence  was  properly  n*jei'ted,  ami  that  the 
nonsuit  was  ri«yht.      Wren  v.  WiM,  dS  h.  J., 
Q.  B.  327;  4  L.  R,  Q.  B.  780;  20  L.  T.,  K. 
8.  277. 

A.  and  B.  entered  into  partnership  for  Ihe 
purpose  of  working  a  patent  taken  out  by  B., 
the    partnership   deea   providing,  iluu  the 
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tent    rights   should   belong  solely  to  B. 

uring  the  continuanco  of  the  partnership  the 

artners  issued  circulars  asserting  the  validity 

f  the  patent,  and  warning  the  public  against 

infringement,   although   they   had   been 

~  that  the  patent  was  in  fact  void.    The 

tnership.    having    continued    for    seven 

^€>ars,  was  dissolved  by  deed,  and  A.  and  B. 
^acli  proceeded  to  manufacture  the  patented 
^irticles  for  himself;  but  shortly afterwnids  B. 
<^ommcnced  issuing  circulars  to  A/s  customers, 
asserting  that  A.  wtis  infringing  his  patent, 
and  threatening  them  witii  legal  proceedings 
in    case  they   purchased    from  A.     A.    then 
moved  for  an  injunction  to  restrain  B.  from 
issuing  these  circulars,  contending  that,  tlie 
patent  being  void,  he  had  an  equal  right 
Tirith  B«  to  manufacture  the  articles  intended 
to  be  protected  by  it: — Held,  that  although 
A.  had,  during  the  continuance  of  the  part- 
nership, precluded  himself  from  disputing 
the   validity  of   the  patent,    yet,   after  the 
expiration  of  the  partnersliip,  he  wns  as  much 
at  liberty  as  any  other  person  to  dispute  its 
-vulidity,    and   that    B.'s    proper    course  for 
asserting  his  claim  to  the  patent  was,  instead 
of   issuing  the  circulars  complained  of,   to 
have  instituted    proceedings  against  A.   to 
establish  its  validity.     On   B.    declining  to 
undertake  to  institute  any  such  proceedings, 
the  court  granted  the  injunction.     Axmann 
T.  Lund^  43  L.  J.,  Chanc.  655;  18  L.  R.,  Eq. 
830;  23  W.  R.  789;  81  L.  T.,  N.  8.  119— V. 
CM. 

The  rule  that  an  assignor  of  a  patent  is 
estopped  from  disputing  its  validity  does  not 
prevent  his  partner  from  separately  raising 
that  defense  to  an  action  for  infringement. 
Heugh  v.  Chamlterlain,  25  W.  R.  743— R, 

Reoovery  of  penalty  for  imitating  or  using 
name  or  mark  of  patentee.] — In  an  action  for  a 
penalty  under  5  &  6  WUl.  4,  c.  83,  s.  7,  for  put- 
ting on  an  article  made  according  to  a  patent, 
the  words  **  K  &  G.  Patent  Elastic,"  without 
the  license  of  the  patentee,  it  is  no  defense 
that  the  invention  was  not  a  new  manufac- 
ture. Myers  v.  Baker,  8  H.  &  N.  803;  28  L. 
J.,  Exch.  90;  7  W.  R.  66. 

But  it  is  necessary  to  prove  that  such 
words  did  imitate,  ana  were  so  put  on  with  a 
view  of  imitating,  the  mark  of  the  patentee. 
Jb. 

Threatening  tnits  for  infringement] — ^There 
is  no  presumption  in  law  in  favor  of  the 
validity  of  a  patent,  and  therefore  a  patentee 
is  not  entitled  to  publish  statements  of  his 
intention  to  institute  legal  proceedings,  in 
order  to  deter  persons  from  purchasing 
alleged  infringements  of  his  patent,  if  he  lias 
no  bon&  fide  intention  to  follow  up  his 
threats  by  taking  such  proceedings,  and  the 
court  will,  in  such  case,  restrain  him  from 
making  such  publication.  BoUitu  v.  HinJoB, 
13  L.  R..  Eq.  855;  41  L.  J.,  Chanc.  858;  20 
W.  R.  287;  26  L.  T.,  N.  8.  66— V.  C.  M. 

A  person  alleging  the  invalidity  of  a 
patent  is  not  bomid  to  assert  his  claim  by 
scire  facias,  in  order  to  establish  his  right  to 


restrain  the  publication  of  statements  by  the 
patentee,  threatening  with  legal  proceedings 
persons  Buyin'^  articles  of  his  manufacture 
alleged  to  be  infringements  of  the  patent.  Ih, 
The  court  will  restrain  a  patentee  from 
issuing  circulars  threatening  legal  proceed- 
ings against  infringers,  unless  he  will  under- 
take to  commence  proceedings  to  assert  the 
validity  of  his  patent;  and  the  fact  that  the 
party  seeking  the  aid  of  the  court  was  for- 
merly a  licensee  of  the  patent  under  the 
patentee,  and  had  himself  concurred  iu  issu- 
ing similar  circulars,  docs  not  prevent  the 
court  interfering  after  the  expiration  of  the 
license.  Axiruinn  v.  Lund,  18  L.  R.,  Eq.  330; 
43  L.  J.,  Chanc.  055;  23  W.  R.  789;  31  L. 
T.;  N.  S.  119— V.  C.  M. 

(b)  Pleading  and  Practice;  Particulars,  Inter- 
rogatories, Inspection  and  Discovery. 

Declarations.] — A  form  of  declaration  for 
the  infringement  of  a  patent  is  given  in 
Schcilule  (13),  No.  31,  to  the  Common  Law 
Procedure  Act,  1853. 

It  is  material  to  aver  that  the  patentee  has 
complied  with  the  proviso  which  requires  him 
to  enroll  a  specification  within  six  calendar 
months.  Bentley  v.  Ooldthorp,  2  D.  &  L. 
705;  1  C.  B.  368;  9  Jur.  470;  14  L.  J.,  C. 
P.  115. 

Several  pleas.] — Pleas  denying  that  parM 
of  tlie  invention  were  known,  aufi  are  not  the 
subject  of  letters  patent,  will  not  be  allowed 
with  pleas  denying  the  novelty  of  the  inven- 
tion as  a  whole,  and  that  the  invention  was  a 
new  manufacture  within  the  meaning  of  the 
21  Jac.  1,  c.  3.  Walton  v.  Bateman,  4  Scott, 
N.  R.  397;  3  M.  &  G.  773. 

In  an  action  for  an  infringement  of  a 
patent,  for  six  distinct  improvements  in  an 
old  machine,  the  defendants  were  allowed  to 
plead  that  two  parts  of  the  invention  were 
not,  nor  was  either  of  them,  a  new  manufac- 
ture within  the  statute  of  James.  But  the 
court  refused  to  allow  them  to  plead,  that,  as 
to  a  part,  A.  was  the  first  and  true  inventor; 
and  that,  before  the  grant  of  the  patent,  A. 
and  others  publicly  used  and  exercised  in 
England  a  part  of  the  invention.  Bentley  v. 
KeiffhUy,  6  M.  &  G.  1039;  7  Scott,  N.  R.  987; 
1  D.  &  L.  944;  13  L.  J.,  C.  P.  167. 

A  plea  alleging  that  the  plaintiff  falsely 
represented  to  the  Queen  that  the  invention 
was  an  improvement;  that  her  Majesty,  con- 
fiding in  such  ix>|)resentation,  made  the  sup- 
posed grunt;  that  such  representation  was 
false;  and  that  the  invention  was  not  an 
improvement,  might  projierly  be  pleaded 
with  a  plea  that  the  invention  was  of  no  use 
to  the  public,  the  two  pleas  not  being  sub- 
stantially the  same.  BedelU  v.  Maeeey,  7  M. 
&  G.  630;  8  Scott,  N.  U.  337;  8  Jur.  808;  13 
L.  J.,  O.  P.  178. 

The  court  allowed, — first,  not  guilty;  sec- 
ondly, the  patentee  not  the  inventor;  tliirdly, 
non -concessit;  fourthly;  the  invention  not  a 
manufacture ;  fifthly,  the  invention  not  now : 
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and.  sixthly,  a  traverse  of  the  specification, 
on  an  affitlavit  of  the  defendant's  att«>rncj, 
that  iie  was  advi<cd  and  believed  that  the 
defendant  had  just  ground  to  traverse  the 
scveril  matters.  Piatt  v.  Elce,  8  Exch.  864; 
17  Jur.  188;  22  L.  J.,  Exch.  102. 

In  an  action  for  infringing  a  patent,  to 
which  a  (lisctaimer  as  to  pnrt  lias  been  entered, 
the  defendant  will  not  be  allowed  to  plead 
that  t!ic  whole  invention  was  not  new,  and 
also,  that  the  untliscluiraed  part  was  not  new. 
C/ark  V.  Kenricl\  12  M.  <&  W.  210;  1  D.  &  L. 
392;  13  L.  J.,  Exch.  6. 

The  court  refused  to  strike  out  a  plea,  that 
the  instrument  in  writing  in  the  declaration 
mentioned  did  not  particularly  describe  and 
ascertain  the  nature  of  the  invention  in  tlie 
letters  patent.     lb. 

The  court  disallowed  a  plea,  that  the 
plaintiff,  having  petitioned  for  letters  patent, 
represented  to  the  8olii:itor-general.  to  whom 
the  matter  was  referred,  that  the  invention 
consisted  of  matters  mentioned  in  a  paper 
writing  exhibited  to  the  solicitor-general, 
who  confiding  therein,  reported  that  the 
letters  patent  might  bo  grunted;  that  after 
the  gnmt,  the  plaintiff  enrolled  his  8|)er.ifira- 
tion  and  falsely  described  his  invention 
therein,  and  that  so  much  of  the  invention  as 
was  srated  in  the  specitication  was  not  part  of 
the  invention  in  the  paper  writing  and  letters 
patent  mentioncnl,  and  was  not  part  of  the 
invention  for  which  the  letters  patent  were 
granted.  U'lncock  v.  Noyes^  \i  Exch.  388;  2 
C.  L.  U.  1000;  23  L.  J.,  E.\ch.  110. 

Bffsct  and  proof  of  pleas.]— A  plea  that 
the  invention  is  not  a  new  manufacture  with- 
in 21  Jac.  1,  c.  3,  involves  the  question,  not 
pnly  whether  the  alleged  pitent  is  new,  but 
also  whether  it  is  a  manufacture  within  the 
,  me:ining  of  the  statute.  WalUm  v.  Bateman^ 
8  >L  &  G.  773;  4  Scott,  N.  R.  807. 

Li  an  action  by  the  assignee  of  a  patent  for 
an  infringement,  non  concessit  is  a  good  plea. 
Bennett  v.  Smith,  2  D.  &  L.  380;  13  M.  &  W. 
652;  8  Jur.  1034;  14  L.  J.,  Exch.  47. 

Wlicn  letters  ])atent  were  granted  for  im- 
provements in  apparatus  for  the  manufacture 
of  certain  chemical  substances,  and  the  jury 
found  that  the  appanitus  was  not  new,  but 
that  the  patentee's  mode  of  connecting  the 
parts  of  that  apparatus  was  new,  the  court 
directed  the  verdict  to  be  entered  for  the 
defendant  upon  an  issue  taken  upon  the  nov- 
elty of  the  invention.  OamOle  v.  Kurtz,  8  C. 
B.  425. 

A  declaration  alleged  that  the  plaintiff  was 
the  inventor  and  the  grantee  of  the  patent: 

Elca,  non  concessit : — Held,  that  the  plaintiff 
aving,  at  the  trial,  put  in  the  letters  patent 
find  specifications,  and  shown  the  novelty  of 
the  invention,  was  entitled  to  a  verdict,  on 
the  issue  joined  on  the  plea.  NiekeU  v.  itoM, 
8  C.  B.  070. 

Pleas  which  deny  that  the  plaintiff. was  the 
true  and  first  inventor,  and  that  the  manufac- 
ture was  not  new,  do  not  bind  the  plaintiff  to 
the  description  of  the  invention  as  given  in 
the  specification!  so  as  to  preclude  him  from 


giving  evidence  to  show  that  the  inTeotim 
does  not  consist,  as  might  be  iDferred  fixMi 
the  specification,  in  the  use  of  sereral  oew 
matters,  but  in  the  new  combination  of  serer- 
al  old  matters.  Bateman  t.  Gray^  8  Exch. 
006;  22  L.  J.,  Exch.  ^90. 

To  a  declaration  stating  that  the  plaintiff 
was  the  first  inventor  of  a  new  manafsictare, 
and  that  the  defendant  iufhnsed  his  pate&t 
right,  a  pica  that  the  invention  was  not  a 
matter  for  which  letters  patent  wonW  bj  law 
be  granted,  does  not  put  in  issue  the  novelty 
of  the  invention.  Booth  v.  Kennard  (a 
error).  1  H.  &  N.  527;  2  Jur.,  N.  a  21;  26  L 
J.,  Exch.  23 — Exch.  Cham. 

In  un  action  for  breach  of  an  agreement  ta 
make  the  necessary  periodical  payments  ftv 
stamp  duty,  to  keep  alive  a  patent  which 
had  been  assigned  to  the  defendant,  a 
plea  of  non  concessit,  in  the  ab^^nce  of  any 
fraud,  or  of  any  warranty  that  the  inventioa 
W!iA  new,  or  was  a  manufacture  witbio  the 
statute  of  James,  puts  in  issue  merely  the  fa^t 
of  the  Queen  havini;  granted  the  ftatent,  and 
not  its  validity.  Smith  v.  Neale^  2  C.  B.,  X. 
8.  67;  3  Jur.,*N.  S.  51C;  20  L.  J.,  C.  P.  143. 

In  an  action  by  an  assign<>e,  a  pica  that  tiio 
proi^irty  is  not  vested  in  him  is  bad,  as  em- 
harrassing.  and  will  be  set  aside.  Cvttula  v. 
5oa77ie»,  3  F.  &  F.  03— Mel  lor. 

To  an  action  for  the  infringement  of  a 
patent  for  improvements  in  a  cabriolet,  the 
general  issue,  that  the  improvements  were 
not  new,  and  that  the  plaintiff  was  not 
the  true  and  first  inventor,  were  plesided : — 
Held,  that,  on  this  state  of  the  pleadings,  it 
could  not  be  contended  that  the  patent  was 
il]r;^il,  as  being  a  niono|Milv.  GiUdi  v. 
Wilhy,  0  C.  &  P.  334— Coltman. 

Held,  also,  that  though  all  the  improve- 
ments claimed  mu.st  be  shown  to  be  new,  yet 
it  need  not  be  shown  that  the  defendant^  ca- 
briolet was  an  imitation  of  the  whole  of 
them ;  but  aa  imitation  of  one  was  aufficient 
to  maintain  the  action.     Ih, 

A  plea  which  refers  for  explanation  to  draw- 
ings not  traced  on  the  record,  but  annexed 
to  it,  is  inadmissible.  Belts  v.  Walier,  14  Q. 
B.  303;  14  Jur.  647.  See  S&al^  v.  Bnmne, 
9  Jur.  537;  14  F^.  J.,  Q.  B.  169. 

A  plea  that  the  invention  is  not  of  such 
use  to  the  public  as  to  make  it  a  sufficient 
consideration  for  the  grant  of  the  letters 
patent  is  bad.     lb. 

Upon  an  issue  of  not  guilty  to  an  action  for 
infringement  of  a  patent,  the  question  whether 
there  was  a  fraudulent  evasion  of  Uie  patent 
does  not  arise.  Stead  v.  Ander$on^  4  C.  B. 
806;  11  Jur.  877;  16  L.  J.,  C.  P.  250. 

In  determining  whether  a  defendant  has 
infringed  a  patent,  no  question  arises  as  to 
his  intention,  but  only  as  to  his  acts.     Ih. 

A  plea,  that  the  plaintiff  was  not  the  first 
and  true  inventor,  is  proved  by  showing  a 
publication  before  the  invention.    lb. 

When  the  specification  described  a  different 
and  more  extensive  invention  than  tlut  for 
which  the  patent  was  granted: — Held,  that 
this  objection  might  be  taken  either  on  aple^ 
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that  tlie  patentee  did  not  particularly  describe 
the  uuturo  of  his  ioveutionf  or  on  a  pica  that 
t\u»  invention  described  was  not  the  mvcntion 
for  ^vhich  tlie  letters  patent  were  granted. 
Croll  V.  Edge,  9  C.  B.  470;  14  Jur.  563;  0  L. 
J.,  C.  P.   201. 

A    declaration  averred   that  by  indenture 

between  the  grantee  nnd  the  plaintiff,  letters 

patent  were  duly  assigned   to    the  plaintiff. 

Plea,  that  the  letter»pateut  were  not  assigned 

as  alle<;ed: — Held,  hrst,   that  the  allegation 

amounted  to  a  statement  not  only  that  the 

indenture  bad  been  executed,  but  that   the 

letters  patent  had  been  duly  assigned  to  the 

phiintiff,  so  that  he  had  a  riglit  to  maintain 

the  action  as  the  sole  and  exclusive  proprietor, 

in  pursuance  of  the  15  &  16  Vict.  c.  83,  and 

tlierefore  the  defendant  might  show  that  the 

a8si|]^nnient  was  not  registered.     ChoUet  v. 

Hoffman,  8  Jur.,  N.  8.  935;  26  L.  J.,  Q.  B. 

240 ;  7  £1.  &  Bl.  086. 

• 

Held,  secondly,  that  the  defendant  might 
insist  on  the  want  of  registration  of  the  as- 
signment, notwithstanding  his  notice  of  ob- 
jections made  no  reference  to  the  assignment, 
inasmuch  as  the  requirements  of  the  5  <&  6 
Will.  4,  c.  88,  as  well  as  of  the  15  &  16  Vict. 
c.  83,  were  coniined  to  notices  affecting  the 
validity  of  the  patent.     1  h. 

As  to  what  defenses  are  available  in  ac- 
tions for  infringement, — see  this  title,  IV., 
2,  a. 

Partionlan  of  breaches  and  oljectiona.] — 
I  By  15  &  10  Vict.  c.  83,  s.  41,  in  any  action 
in  any  of  the  stiperior  courts  of  record  at  West- 
min$terfor  the  infringement  of  letters  patent, 
the  plaintiff  sTiafl  deliver  toith  his  declaration 
particulars  of  tlie  breaches  complained  of  in  the 
action  ; 

And  the  defendant,  on  pleading  thereto,  shall 
deliver  with  his  pleas  particulars  of  any  oltjec- 
tions  on  which  he  means  to  rely  al  the  trial  in 
support  of  the  pleas  in  the  action  ; 

And  at  the  trial  of  such  action  no  evidence 
shall  be  allowed  to  be  given  in  support  of  any 
alleged  infringement  or  of  any  objections  im- 
peacfiing  the  validity  of  sudi  letters  patent 
tthiclt  shall  not  be  contained  in  the  particulars 
delivered : 

Provided  always,  that  the  place  or  places  at 
or  in  which  and  in  what  manner  the  invention 
is  alleged  to  have  been  used  or  published  prior  to 
the  date  of  the  letters  patent  shall  be  stated  in 
such  particulars : 

Provided  also,  that  it  shall  and  may  be  law- 
ful for  any  judge  at  chambers  to  allow  such 
phintiffor  defendant  to  amend  the  particulars 
MiveretJ,  upon  such  terms  as  to  such  judge  shall 
seem  fit.  (A  similar  and  more  comprehensive 
enactmeot  than  that  contained  in  6  &  6  Will. 
4,  c.  88,  s.  6.)] 

In  an  action  for  infringement  of  Tal- 
bot^s  patent  for  improvements  in  obtaining 
pictures  or  representations  of  objects,  the 
court  refused  to  compel  the  plaintiff  in  his 
partictilars  of  breaches  to  specify  particulaily 
the  persons  and  occafiionjBi  and  tiie  imrticular 
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parts  of  the  specification  alleged  to  have  been 
infringed,  although  the  dccliiratirm  mcToIy 
averred  nn  infringement  in  (reneral  terms. 
2'alhot  V.  La  RocJie,  lb  C.  B.  310. 

The  plaintiffs  carried  on  the  business  of 
machine -makers,  and  in  their  l)usiness  sold 
machines  to  certain  person^;.  Tiic  defendant 
wrote  letters  and  made  verbal  statements  t(i 
such  persons,  alleging  that  the  mucl lines  so 
sold  wore  infringements  of  a  patent  wliieU 
he  had  obtained  for  such  machines,  an<1  mak- 
ing claims  in  respect  of  hucU  allei^ed  infrinpce- 
meat  and  the  use  of  tiie  machines.  An  action 
having  been  brought  by  the  plaintiffs  in 
respect  of  the  injury  cause<l  i>y  these  letters 
and  statements,  the  defen«iant  pleaded  not 
guilty.  The  court  «»rdercd  him  to  ilelivcr 
]>ariicular8  to  the  plaintiffs,  shovving  in  what 
part  or  pirts  the  machines  of  the  plain tiffd 
mentioned  in  the  declaratitm  were  an  infringe- 
ment of  the  defendant's  patents,  and  point- 
ing out  by  reference  to  line  and  page  (if  his 
specifications  what  part  of  tite  inventions 
therein  described  he  allcj^ed  to  have  been  in- 
fringed. Wren  v.  WHd,  38  L.  J.,  Q.  B.  88; 
4  L.  R.,  Q.  B,  213;  20  L.  T.,  N.  S.  277. 

The  practice  pre8cril)ed  by  15  &  10  Vict.  c. 
83.  s.  41,  with  respect  to  a(*tion8  for  the  in- 
fringement of  letters  patent,  oui^ht  to  be  fol- 
lowed in  suits  in  equity  as  closely  us  r*ircnm- 
stances  will  permit.  Finnegan  v.  James,  19 
L.  R,  Eq.  72;  44  L.  J.,  Ohanc.  185;  23  W. 
R.  373— R. 

A  plaintiff  in  a  patent  suit  ought  either  to 
state  in  his  bill  the  particulars  of  the 
breaches  complained  of,  or  to  deliver  along 
with  his  bill  a  written  statement  of  such  par- 
ticulars, which  statement  need  not  be  Hied. 
A  defendant  in  such  a  suit  ought  to  set  forth 
in  his  answer  the  particulars  of  any  objections 
on  which  he  relies,     lb. 

Although  upon  the  trial  of  questions  in  a 
patent  suit  the  porticularsof  breaches  should 
give  the  defendant  full,  fair,  and  distinct 
notice  of  the  case  intended  to  be  matTe 
against  him,  it  is  not  necessary,  in  the  case 
of  an  alleged  infringement  of  a  patent  for  im- 
provements of  a  particular  article  {e.  g., 
cartridges),  for  the  particulars  to  point  out 
the  precise  portions  of  the  specification 
alleged  to  have  been  infringed  when  the 
matter  alleged  to  be  an  infringement  has 
been  made  an  exhibit.  Btitley  v.  Kynodc 
19  L.  R.,  Eq.  229;  44  L.  J.,  Chanc.  219;  31 
L,  T.,  N.  S.  573;  23  W.  R.  200— V.  C.  B. 

The  provisions  contained  in  these  statutes, 
as  to  notice  of  objections  for  infringement  of 
a  patent,  are  confined  to  objections  affecting 
the  validity  of  letters  patent;  and  a  defentl- 
ant  may  object  to  a  validity  of  an  assignment 
of  the  patent,  though  no  notice  of  suc!i 
objection  has  been  given.  OhoVet  v.  Hoffman, 
26  L.  J.,  Q.  B.  249;  7  £1.  &  Bl.  086. 

A  particular  of  objections  must  be  precise 
and  definite;  it  is  not  suflicient  to  say  that 
the  improvements,  or  some  of  them,  have 
been  used  before:  the  defendant  should  point 
oat  which.    Fisher  y.  Dewick^  4  Bing.  &.  C. 
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706;  6  Scott,  587;  6  D.   P.  C.  789;  1  Arn. 
d82. 

A  defendant  pleaded,  first,  that  the  nature 
of  the  invention  and  manner  in  which  it  was 
performed  were  not  particularly  described  in 
the  specification ;  and,  secondly,  that  the  in- 
Tout  ion  was  not  new;  and  the  objections 
delivered  with  the  pleas  stated,  first,  that  the 
specification  did  not  sufficiently  describe  the 
nature  of  the  invention  and  the  manner  in 
wiiich  it  was  to  he  performed ;  and,  secondly, 
that  the  invention  was  not  new,  as  being 
wholly  or  in  part  used  and  made  public  before 
the  obtaining  of  the  letters  patent: — Held, 
that  the  first  of  these  objections  was  sufiScicnt, 
but  that  the  second  was  bad,  and  ou^ht  to 
have  pointed  out  what  portions  of  the  mven- 
tion  were  previously  in  use.  Heath  v.  Unwin, 
2  D.,  N.  8.  482;  10  M.  &  W.  684;  6  Jur. 
10G8;  12  L.  J.,  Exch.  47. 

The  notice  of  objections  ought  to  contain 
more  particuhir  information  than  that  which 
is  necessarily  conveyed  by  the  pleas.  Jo7u» 
V.  Berger,  5  M.  &  G.  208 ;  6  Scott,  N.  R  208 ; 

7  Jur.  883;  12  L.  J.,  C.  P,  179.     S.  P.,  BetU 
V.  Walker,  14  Q.  B.  363. 

When  a  defendant  pleads  that  the  patentee 
was  not  the  first  inventor,  and  that  the  alleged 
invention  was  not  new,  he  is  not  bound  to 
state  in  his  objections  who  was  the  first  in- 
ventor, or  under  what  circumstances  the 
alleged  improvements  had  been  used  pre- 
viously. Rusfiell  V.  Lediam,  1 1  M.  &  W.  647 ; 
I  I),  ife  L.  847;  7  Jur.  585;  12  L.  J.,  Exch. 
489;  Heatii  v.  Unioin,  2  D.,  N.  S.  482;  10  M. 
<&  W.  684;  6  Jur.  1008;  12  L.  J.,  Exch.  47. 
S.  P.,  BulnoUy.  Mackenzie,  4  Bing.  N.  C.  127; 
6  D.  P.  C.  215;  5  Scptt,  489. 

Where  a  defendant  pleads,  that  the  report 
of  the  judicial  committee  of  the  privy  council 
on  which  the  letters  patent  were  gninted  was 
oi>tained  by  fraud,  covin  and  misrepresenta- 
tion, he  ought  to  stsite  in  his  notice  of  objec- 
tions the  species  of  fraud,  covin  and  misrepre- 
sentation OQ  which  he  intends  to  rely.     lo. 

Notices  of  objection  were,  first,  that  the 
patentee  did  not,  by  the  specification,  suffi- 
ciently describe  the  nature  of  the  invention; 
secondly,  that  he  had  not  caused  any  speci- 
fication sufficiently  describing  the  nature  of 
the  invention  to  be  enrolled: — Held,  that  the 
last  objection  was  not  sufficiently  precise. 
Leafv.  Topham,  2  D.  &  L.  863;  14  M.  «&  W. 
146;  14  L.  J.,  Exch.  231. 

A  notice  of  objections  stated  that  the 
invention  was  known  to,  and  used  by,  M.  R, 
J.  W.  and  others,  before  the  grant  of  the 
patent.  The  court  refused  to  strike  out  the 
words  **and  others."      Bentley  v.  Keighley, 

8  Scott,  N.  R.  372;  7  M.  &  G.  652;  1  D.  &  L. 
944;  13  L.  J.,  C.  P.  167. 

Tlie  court  has  a  general  power  to  order  a 
particular  of  the  allcgea  infringements. 
Electric  Telegraph  Company  v.  JVbW,  4  C.  B. 
462;  11  Jur.  590;  16  L.  J.,  C.  P.  819. 

A  defendant  cannot,  by  his  notice  of  objec- 
tions, go  beyond  his  pleas.     Macnamara  v. 
Etdee,  Car.  <&  M.  471— Abinger. 
,     Where  a  defendant  relies  on  a  general  user 


of  the  supposed  invention,  it  is  anfliaeot  to 
state  in  his  particulars  of  objection  th&t  cbe 
invention  was  us<*d  by  manuracturers  c;eser- 
ally  at  a  particular  place,  without  nsuning 
any  person  or  siiecifjin"'  any  manufactotj. 
Palmer  v.  Wag9taff,%  Exch.  840;  17  Jot 
581 ;  22  L.  J.,  Exch.  295. 

A  plnintifTs  particulars  of  breaches  cannot 
be  called  in  aid  of  the  defective  particulars  of 
objection.  Palmer  v.  Cooper^  9  Exch.  281; 
2  O.  L.  R.  430;  23  L.  J.,  Exch.  82. 

If  the  objections  are  not  sufficiently  speci- 
fic, the  plaintiff^s  course  is  to  apply  to  a  jud«re 
for  an  order  for  the  delivery  of  a  more  speci- 
fic notice ;  but  if  he  omits  to  do  so,  he  <»onot 
object  to  the  generality  of  the  notice  at  tbe 
trial:  the  only  question  then  is,  whether  tbe 
notice  is  sufficiently  large  to  include  the 
objections  relied  on  by  the  defeodani;. 
Neilson  v.  Harford,  8  M.  &  W.  806. 

If  the  particulars  of  objections  delivered 
with  the  pleas  are  too  geneml.  the  party  wbo 
means  to  object  to  them  must  procure 
an  order  for  better  particulars.  HM  t. 
Bollard,  1  H.  &  N.  134;  25  L,  J.,  Exch.  30*. 

The  act  docs  not  prevent  defective  portic- 
ulnrs  from  being  available  at  the  trial,  and  tlie 

Slaintiff  cannot  resist  the  lulmission  of  evi- 
cnce  which  is  within  the  literal  me-tning  of 
the  particulars,  on  the  ground  that  the  state- 
ment is  too  general,  :tnd  that  the  p^rticukts 
do  not  give  the  required  information  as  to 
the  place  in  which  the  invention  is  alleged  to 
have  been  used.     Ih 

In  an  notion  for  infringing  a  patent  for 
machinery  for  grinding  com,  tbe  defendant 
delivered  the  following  particulars:  that  the 
improvement  was  not  new,  and  that  the  «*ame 
had  been  generally  known  and  publicly  nsed 
in  corn-mills  for  many  years  previously: — 
Held,  that  evidence  on  the  {lart  of  the  de- 
fendant wtis  admissible  of  a  user  by  two 
millers  at  Chester  of  the  invention  in  ques- 
tion prior  to  the  granting  of  the  patent,  such 
evidence  being  witiiin  the  bteral  meaning  of 
the  words  in  the  particulars,  an<l  that  tbe 
plaintiff  was  too  luie  in  his  objection  to  tbe 
admissibility  of  it,  it  being  his  duty,  if  be 
objected  to  the  generality  of  the  particulars, 
to  apply  to  have  them  amended.     Ih, 

In  a  patent  suit  the  form  of  order  requiring 
defendant  to  furnish  further  and  bt'tter  pnr- 
ticulars  of  objections,  shrmUl  foll(»w  the 
words  of  the  Patent  Law  Amenilmeat  Act,  a. 
41,  and  require  the  defendant  to  sttite  \\\  liis 
particulars  merely  "  the  place  or  places  at,  or 
10  which,  and  in  what  maimer,  the  invcntioa 
is  alleged  to  have  been  used  or  publislied 
prior  to  the  date  of  the  patent,^'  but  undeT 
such  an  order  the  defendant  must  funiish  full 
and  sufficient  particulars.  Flower  v.  LUyd^ 
45  L  J.,  Chanc.  Div.  740;  25  W.  R,  17;  35 
L.  T.,  N.  S.  454 -C.  A. 

The  objections  are  nf»t  part  and  parcel  of  ibe 
record,  so  as  to  be  incorporated  with  the  issues 
raised,  and  show  that  those  specific  objections 
are  in  issue.  Reg.  v.  MiU,  1  L.,  M.  &  P.  6d5; 
10  C.  B.  879;  15  Jur.  59;  20  L.  J.,  C.  P.  16i 
Under  notice  of  objection  by  a  defendant 
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to  an  action  for  iof ringing  a  patent,  that  the 
invention  waa  not  new,  he  can  at  the  trial 
sTio^v  that  one  of  two  inventions  described  in 
tho    spociiications  is  not  new,  and  that  the 

Satcnt   is  therefore  bad.     Sugg  y.  SUber,  2  L. 
L.,  Q.  B.  Div.  498~C.  A. 

As   tc  x>articulars  in  proceedings  to  repeal 
patents,  — see  this  title,  VI. 

Interrogatories  and  discovery.] — Where  a 
defendant  does  not  deny  the  infringement,  it 
is  no  ground  for  his  refusing  to  answer 
interro^tories,  that  the  answers  would  ex- 
pose persons  to  whom  he  had  sold  the  pa- 
tented articles  to  actions.  Tetlei/  v.  Boston^ 
18  C.  B.  643;  25  L.  J.,  C.  P.  208. 

But  the  court  refused  to  allow  a  plaintiff  to 
administer  interrogatories  before  declaration, 
it  appearing  that  the  cause  of  action  arose 
more  than  six  years  before  the  action  was 
commenced.  Jones  y.  Pratt ^  0  H.  &  N.  697; 
7  Jur.,  N.  8.  978;  80  L.  J.,  Exch.  865;  9  W. 
R  696;  4  L.  T.,  N.  8.  411. 

A  plaintiff  in  a  )>atent  case,  where  the 
novelty  of  the  invention  is  denied  by  the 
answer  in  equity,  has  no  right  to  a  discovery 
of  tho  particulars  on  which  the  defendant 
relies,  as  showing  a  user  of  the  thing  patented 
prior  to  the  date  of  the  patent.  Daw  v.  JBlet/^ 
2  Hem.  &  M.  725. 

In  an  action  by  a    patentee    against  his 
licensee,    on   a  covenant    to    pay   for  using 
machines  made  with  his  invention,  and  to 
make  none  without;  first,  breach  in  paying 
for  roving  machines  made  with  the  inven- 
tioc;    and    secondly,    in    making    machines 
without  it;  the  defendant  having,  in  answer  to 
interrogatories,  admitted  the  making  of  hun- 
dreds of  roving  machines,  but  not  with  the 
invention,  and  declared  that  he  could   not 
state  to  whom  they  were  sold,  nor  give  any 
further  information  about  them  without  dis- 
closing his  own  evidence;   nnd  the  plaintiff 
claiming  in  respect  of  all  the  machines  the 
defendant  had  made  under  one  or  other  of 
the  covenants,   and  assorting    that  he  had 
Been  some  of  them  which  hnd  his  invention 
applied:— Held,  that  the  defendant  was  en- 
titled to  such  particulars  as  should  describe 
those  portions  of  tlic  machines  to  which  the 
plaintiff  contended   that  his  invention   had 
been  applied,  so  as  to  enable  the  defendant 
to  understand  as  far  as  possible  the  nature  of 
tlic  m:inhines    as    to  which   he   was    to  be 
cliarged  under  either  of  the  covenants ;  and 
that  It  was  no  answer  to  the  application  for 
such  particulara,  that  the  defendant's  answer 
to  tho   interrogatories    was    insufficient    to 
enable  the  plaintiff  to  furnish  the  particulars; 
for  if  the  answers  were  insufficient,   they 
shonld   have    been    objected    to.     But    the 
plttintif!  was  allowed  to  inspect  the  machines 
on  the  premises  of  the  defendant,  nnd  also  to 
examine  him  vivjl  voce.     Jones  v.  Lee^  25  L. 
J.,  Exch.  241. 

Form  and  extent  of  interrogatories  which 
may  be  exhibited  to  a  defendant  for  the 
iafriiigement  of  letters  patent,  before  plea. 
Tlumas  v.  TUlie,  17  Ir.  C.  L.  R.  783. 


The  plaintiffs  obtained  a  verdict  in  an 
action  for  the  infringement  of  a  patent;  a 
rule  to  enter  tlve  verdict  for  the  defendant 
was  discharged,  nnd  the  defendant  aj)pealed. 
An  order  was  afterwards  made  for  an  account 
of  profits,  which  was  not  ap])ealcd  against, 
but  on  tho  parties  appearing  before  the  master 
for  the  purpose  of  taking  the  account,  the 
defendant  refused  to  produce  his  books.  Tho 
court  made  absolute  a  rule  for  production 
and  inspection  of  his  books,  and  for  interrog- 
atories to  him,  notwithstanding  ihc  ptMulcncy 
of  the  appeal.  Saxbtiw.  Kadcvbrooh,!  L.  R., 
Exch.  207;  41  L.  J,  Exch.  11:);  20  W.  R.  751; 

20  L.  T.,  N.  8.  489. 

A  patentee  of  improvements  in  brick-cutting 
machines,  who  was  a  manufacturer  of  the 
machines  by  an  agent  at  the  agent's  works 
and  not  a  licenser,  having  obtained  a  perpet- 
ual injunction  against  defendants,  who  were 
also  manufacturers  of  brick -cutting  machines, 
from  infringement,  the  defendants  were  or- 
dered to  file  an  affidavit  stating  the  number 
of  machines  made  by  them  since  the  date  of 
the  patent,  and  the  names  and  addresses  of 
the  persons  to  whom  the  same  hud  been  sold, 
and  of  the  agents  concerned  in  the  transac- 
tions:— Held,  that  the  plaintiff  was  entitled 
to  have  discovery  of  the  names  and  addresses 
of  the  purchasers,  but  not  of  the  agents  con- 
cerned, there  being  nothing  to  show  that  any 
agents  had  been  employed.  Murray  v.  Clay- 
ton,  15  L.  R  ,  Eq.  115:  42  L.  J.,  Clianc.  101; 

21  W.  R.  498:  2r  L.  T.,  N.  S.  044— V.  C.  B. 
In  an  action  upon  a  deed  licensing  the  de* 

fendant  to  manufactture  gates  u))on  a  patented 
principle,  in  which  the  defendant  covenanted 
to  pay  certain  royalties  upon  all  gates  manu- 
factured by  him  according  to  the  principle, 
nnd  to  deliver  quarterly  statements  of  tho 
gates  so  mtmufactured  to  the  plaintiff,  and  to 
stamp  the  gates  so  m>mnfaeture.l,  and  not 
to  sell  any  gates  so  manufactured  below  cer- 
tain specified  prices,  the  court  refused  to  allow 
interrogatories  to  be  admin i^tercd  to  the  de- 
fendant, asking  the  number  of  gTites  con- 
structed by  the  defendant  wherein  the  ap- 
paratus for  closing  or  opening  the  gates  acted 
simultaneously  upon  signals.  The  patent 
being  one  for  an  improved  ap])aratus  for 
closing  and  opening  gates  ticting  simul- 
taneously upon  signals,  there  being  other 
methods  besides  the  patented  one  of  con- 
structing gates  so  acting,  and  it  Deiiig  denied 
by  the  defendant  that  he  had  broken  his 
covenants,  interrogatories  .as  to  prices  of 
gates  sold  were  also  disallowed,  it  not  ap- 
pearing that  tho  plaintiff  relied  upon  this  as 
a  substantial  cause  of  action.  I,ea  v.  Saseby^ 
82  L.  T.,  N.  8.  731— Exeh. 

In  a  suit  to  restrain  the  infringement  of  a 
patent  the  defendant  was  required  to  state 
whether  he  was  not  making  articles  in  all 
respects  idem  ica I  with  those  of  the  plaintiff, 
and  to  set  forth  in  what  respects  they 
differed,  and  by  what  process  they  wero 
made: — Held,  that  the  defendant,  who  al- 
leged prior  user  l>y  himself  and  others,  had 
sufficiently  answered  by  stating  that,  save  so 
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fnr  nA  the  articles  manafoctured  by  hitn  be- 
fore ilic  d  lie  of  tlie  |iaieiit  were  b'i  mi  lor  to 
tlio^<.*  of  tiic  p'aioiid,  the  Articles  he  now 
m  .i\o  diffcro'l  from  those  iiiiidu  by  the  phiint* 
ilT.  hut  h"  coull  not  ttluiw  in  what  they 
diir  r(*<i  withoiir  ocular dc'innii2<triition.  Cr^its- 
h  f  V.  yVyw/v,  2  L.  It.,  Ch.  Div.  53a ;  34  L.  T., 
N   S   470  -V.  i\  M. 

lh-1  1.  i\\  At,  that  the  dcfemlant  was  bound, 
in  iill'fjiiii^  prior  ui«er  by  other  pcrKons,  to 
»'t  foitii  tiic  names  of  some  of  those  iMnions. 
/A. 

lospoction  of  machinery  or  articles  alleged 

to  infringe  patent)— (By  15  &  10  Vict.  c.  83, 
s.  4.J»  i/i  ninj  action  in  the  BUjterior  courts  of 
rett»nlat  WtHtrn'mtfter  for  Use  infringement  of 
Vttert  jfotent,  it  •f*aU  be  hivfulfor  the  court  in 
ithich  Much  action  is  prnding,  if  the  court  be  tlien 
sitfihffy  or  if  tlie  court  he  not  sitting^  then  for  a 
judge  vf  such  courts  on  t/ie  application  of  the 
phiintiff  or  Ujcndant  respect iceii/,  to  makeswh 
order  lor  a.t  i^isprcfion,  and  to  gice  sucfi  direc- 
tion rtHjtccli.ig  HucU  in^jtcction^  as  to  such  court 
or  judge  ma  J  sum  Jit.  \ 

TIk!  iriHpociion  intended  by  this  provision 
is  an  in-:pL*(-tion  of  ihc  instrument  or  maciiincry 
niiinurnctiind  or  used  by  the  parties,  with  a 
view  to  evidence  of  nn  infrinp^ementf  and  not 
an  inKiH>ction  of  books.  Vidi  v.  Smithy  3  £1. 
6l  B1.  UCO;  1  Jur.,  N.  8.  14;  23  L.  J.,  4  1^* 
842 

The  court  will  not  grant  an  order  for  an 
Inspection  of  a  macliine,  ufK>n  an  affidavit, 
that  the  machine  used  by  the  defendant  is  the 
same  for  which  the  plaintiff  has  o!»tained  a 
patent.  Shaw  v.  Bank  of  England,  22  L.  J., 
Exch.  20. 

A  plaintiff  having  brought  an  action  against 
the  defendant  for  an  alleged  infringement  of 
a  patent  for  the  u^e  of  certain  machinery,  was, 
in  company  of  two  scientific  witnesses,  al- 
lowed an  inspection  of  the  machinery  com- 
plained of  as  an  infringement.  That  action 
was  afterwards  discontinued  and  a  fresh  action 
brought  after  tiic  psiMsing  of  the  al)Ove  statute, 
and  tlie  ptaintilT  applied  for  a  second  inspec- 
tion. The  court  refused  to  make  the  order, 
on  the  ground  that  there  had  already  been  an 
inspection.  Shaw  v.  Bank  of  England^  22  L. 
J.,  Exch.  210. 

An  application  to  inspect  the  defendant's 
machinery  may  be  made  by  the  plaintiff  be- 
fore the  delivery  of  the  declaration  in  an 
action  for  infringement  of  his  patent,  but 
such  inspection  'will  not  be  gninted  as  of 
course,  or  without  tlie  party  applying  for  it 
showing  that  the  inspection  is  material  for 
the  purposes  of  the  cause.  Amies  v.  KeUey^ 
22  L.  J.,  Q.  B.  84;  16  Jur.  1047;  1  B.  C.  0. 
123 — Crompton. 

In  an  action  for  the  infringement  of  a 
patent  for  a  mode  of  making  veneers  or 
moldinc^s,  the  court  refused  to  order  an 
inspection  of  the  defendant's  manufactory  and 
machinery,  it  hoiug  doubtful,  on  the  plaintiff's 
afijdavir,  whether  his  patent  Was  for  the  kind 
of  veneering  or  for  the  process  by  which  it 
was  done,  and  the  defendant  positively  swear- 
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ing  that  he  ased  no 
yfeadows  V.  Kirtmax^  2j  L. 

In  an  »ctio;i  b*  &a  can^J 
against  the  pubt i«))«er  f  a.  it: 
hod  lx>ught  aod  usc->i  the  hr'tz-  '^-  ^.  £ 
huvini;  applied  to  the  c- htz  iz  inii.^  « 
defendant  to  ** permit  t  -e  i*jL.M.-ifi  *— -  :ar 
nger  and  witne&<^  !•»  ia^j«-  :  i  *  Tf  :r  ..c 
defendant  used  bj  h'm  '.n  p""-!*^  ^  -^  ""^^ 
pa|)er.  and  if  nw-T^^-arT  :  •  i-kr  •^•-^  -ir  -*  ''  r 
the  purpcwe  cjf  being  kxi  'j-el.  __  ---  ~i 
produce  evidence  at  tl»e  trjj  f  zw  ssiu^-' 
the  court  refused  the  a.  •  -S  s^Jm*^  ^'  i,  -^ 
Tt/pef'unding  Companf  ▼.  B'e^ff-.  ^  £>  ^  X 
102;  29  L.  J..  Exch.  207:  «  Jcr^  N.   ?•_  IifiL 

But  tlie  plaintiff  sabvqnrBi '7 
in  equity  aghinst  the  defcBtiest. 
was  made  for  inspectioa  mod  t  ^«>  d.  i^^'r%  it 
a  com|M*tent  prirtion  of  the  tjpe  f: 
poses  of  analysis.     S.  C.^  J<<lias. 
R.  353. 

An  order  will  not  be  made  cm  tbe  sj* 
tion  of  a  |daintiff,  in  a  nni  to 
alleged  infringement  of  his  ptfenc,  t.jr 
tion  of  the  defendant *s  works 
unli'ss  the  court  is  satisfied  thai  tbe 
is  essential  to  enable  the  ptahiTiff  to  pn^vc 
his  cose.  Batley  v.  Kynoet^  19  L.  R.  Eq.  90; 
44  L.  J.,  Chanc.  89;  23  W.  It  »— T.  C  B. 

(c)  Evidence;  and  TriaL 

Svidsnce  of  inhingemaaL] — Wbea  a 

tion   of    novelty,    or  infringement, 
merely  on  the  constructioo  of  tiie 
tion,   it  is  one  entirely  for  the  judge;  twt 
wliere  it  also  de])ends  on  otiier  circiiautanee^ 
such  as  the  degree  of  difference  nr  of  simili- 
tude between  two  machines,  it  is  a  mixed 
question  of  law  and  fac-t;  what  the  jorymea 
find  to  have  been  done  is  a  matter  of  faict.  but 
the  judge  must  apply  that  fact  acnmling  te 
the  rules  of  law,  and  is  entitled  and  bttond 
to  say  whether  what  has  been  done  amounts 
to  an  infringement.     Seed  v.  HiggiaSj  8  II.  L. 
Cas.  550;  80  L.  J.,  Q.  B.  314;  6  Jur.,  N.  S. 
12G4. 

The  opinion  of  scientific  witnesses  as  ta 
whether  tliere  has  or  not  been  an  infringe- 
ment  ought  to  be  received.  lb. — Lord  Wi^ 
leydale. 

The  plaintiff  ol>tained  letters  patent  for  im- 
provements in  the  manufacture  of  iron  and 
steel.  In  his  specification  he  declared  his 
invention  t<o  be  the  use  of  cari>uret  of  moo- 
ganese  in  any  process  whereby  iron  is  con- 
verted into  cast  steel,  and  he  described  the 
process  which  he  claimed  tlius: — *'I  do  it, 
by  introducing  into  a  crucible  bars  of  steel 
broken  into  fragments,  mixtures  of  cast  and 
malleable  iron,  or  malleable  iron  and  car- 
bonaoeous  matter,  along  with  from  one  to 
three  per  cent,  of  tfaeit  weight  of  carburet 
of  manganese.^  He  tlien  stated  that  he  did 
not  claim  the  use  of  the  mixture  of  cast  and 
malleable  iron  and  carbonaceous  matter  as 
any  part  of  his  invention,  but  only  the  use  of 
carburet  of  manganese,  in  any  process  for 
converting  iron  into  cast  steel.    The  defend- 
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ant  produced  the  same  result, — a  superior  and 
more  valuable  description  nnd  quality  of  cast 
Btefl, — as  certainly  and  more  cheaply,  by  sub- 
Btituting  for  the  carburet  of  manganese,  its 
elements:  viz.,  oxide  of  manganese  and  coal 
tur,  which,  bein.!?  put  into  the  crucible   with 
the    iron,  according  to  the  evidence  of  chem- 
ists, would  foriiv  carburet  of  maniranese  be- 
fore   the  iron  was  in  a  state  of  fusion,  and 
consequently  before  any  combination  there- 
with could  take  place.     The  judge  told  the 
jury  that  there  was  no  evidence  of  infringe- 
ment :  —Held,  a  right  direction.      Unwin  v. 
Heath,  10  C.  B.  713;  5  H.  L.  Cas.  505;  25  L. 

A  patent  for  the  use  of  a  substance  in  a 
process  is  infringed  by  the  use  of  a  chemical 
equivalent,  known  to  be  such  at  the  time  of 
the  use,  if  used  for  the  purpose  of  taking  the 
Wnefit  of  the  patent,  anrl  of  making  a  color- 
able variation  therefrom.  S.  P.,  13  M.  &  W. 
683;  0  Jur.  231. 

In  ordinary  cases,  the  duty  of  establishing 

that  the  thing  patented  has  been  pirated  lies 

on  the  patentee,  and  courts  of  equity  gnmt 

limited  orders  of  in<)pection  for  the  pur)K>se 

of  enabling  him  to  discharge  that  duty.  Such 

orders  cannot  be  granted   where  the  piiacy 

alleged  has  taken  plice  abroad,  and  semble, 

that  then  it  becomes  the  duty  of  the  defend- 

ant  td  give  evidence  of  a  negative  character 

to  pn»ve  (in  answer  to  the  primft  facie  case 

maue  by  the  patentee)  that  the  process  used 

was  of  a  different  character  from  that  which 

bad  been    patented.     Where    that  negative 

evidence  was  not  given  by  the  defendant,  but 

positive  evidence  on  the  part  of  ihe  patentee 

was  given  by  one  workman  that  he  had  been 

employed  at  the   foreign   manufactory,  and 

there  saw  the  patented  articles  manufactured 

by  a  process  not  distinguishable  from  that  of 

the  patentee: — Ueld,  that  these  circumstances 

justitied  tiie  conclusion  of  identity  of  matfriai 

and  process,  and  were  sutticient  warrant  for 

the  grant  of  an  injunction.     NeiUon  v.  Betts, 

6  L.  U.,  H.  L.  Cas.  1;  40  L.  J.,  Chanc.  317; 

19  W.  U.  1121.     See  Detts  v.  NeiUon,  3  De 

G.,  J.  &  8.  82;  11  Jur.,  N.  8.  679;  34  L.  J  , 

Chunc.  537;  12  L  T.,  N.  8.   719;  13  W.  R. 

1028. 

Where  a  patent  had  been  takec  out  by  D. 
in  1^<04,  and  another  patent  had  been  taken  I 
out  by  B.  in  1849,  and  B.  took  proceedings  i 
ogainst  N.  for.  infringement,  to  which  N.  set 
up  JA  an  answer  want  of  novelty,  and  proved 
\).\  potent,  evidence  of  all  that  was  done  in 
the  trade  to  which  the  patent  related,  between 
tiiodnte  of  O/s  patent  and  of  B.*8  patent, 
v>iH  held  admissible  on  this  question  of 
novelty.     Jb, 

In  H  suit  to  restrain  the  sale  of  a  patented 
article,  it  is  incumbent  on  the  plaintiff  not 
only  to  prove  the  sale,  but  to  prove  that  the 
ariiclf  was  not  made  by  himself  or  his  agents. 
j«rt/iv.  WiUinott,  6  L.  li.,  Ch.  289;  25  L  T., 
>i.  8.  188;  19  W.  R.  369. 

Declarationa  of  prior  nae.] — In  an  action 
for  an  infringement  of  a  patent  taken  out  in 


1849,  the  defendant,  in  support  of  n  pU*a  that 
the  invention  was  not;  new,  give  evidence  that 
O.,  who  was  dead,  had  in  1846  used  a  proc- 
ess identical  with  that  in  the  patent .  On 
the  cro^s-examination  of  the  witnesses  it  ap- 
peared that,  if  O.  used  the  invention  and  sold 
the  product  before  the  date  of  the  patent,  it 
was  only  in  very  small  quantities,  and  that  it 
was  not  brought  into  general  usf,  and  one  of 
the  witnesses,  being  asked  iii  cross-examina- 
tion whether  O.  hid  not  sold  some  of  ilie  pro- 
duct to  S..  testified  that  he  had.  The  plain i  iff 
in  reply  called  S.,  who  g.ive  evidence  that  in 
1850  or  18il,  O.  sold  him  a  small  quantity  of 
the  product,  ai^d  at  the  time  of  the  snh*  ssiid 
that  it  was  a  new  article,  that  he  did  not  wish 
it  to  be  publicly  known,  and  he  would  sell  him 
nil  he  could  manufacture: — Held,  that  evi- 
dence of  what  O.  said  at  the  time  of  that  sale 
was  not  admissible  in  reply,  as  it  would  not 
have  been  admissible  in  chief  tm  an  issue 
whether  O.,  before  1840,  used  the  inventitm. 
Hyde  V.  Palmer,  3  B.  &  8.  057;  11  VV.  R. 
433;  7  L.  T.,  N.  8.  823. 

Questions  of  law  and  fact ;  issues  |  and  mode 
of  trial. j — Where,  in  an  action  for  infringing 
a  patent  for  bl(»cks  for  pavement,  tlie  piaini- 
iil  claimed  as  his  invention  that  his  block 
was  bevelled  both  inwards  and  outwards  on 
the  same  side  of  the  block,  and  it  was  alleged 
that  the  defendant's  blocks  were  an  iniitaiKMi 
of  the  plaintiff^s,  as  two  of  the  defendant's 
blocks  were  equivalent  to  one  of  the^plainr- 
ilPs: — Held,  that  it  was  for  the  jury  lo  say 
I  whether  the  defendant's  blocks  were,  in 
effect,  the  same  as  the  plaintiff's,  although  no 
single  bh>ck  of  the  defendant's  was  bevelh*d 
both  inwards  and  outwards  on  the  same  side. 
Macuamara  v.  IIa!u,  Car.  &  M.  471 — Abin- 
ger. 

The  question  of  infringement  or  not  is  for 
the  jiiry  and  not  for  the  judge,  althoui^h 
there  is  no  question  with  re^'pect  to  whether 
the  defendant  has  or  has  not  used  the  partic- 
ular machine  or  pn»cess  which  is  alleged  to  be 
an  infringement.  De  la  line  v.  Dichinwn,  7  £1. 
<feBl.  738;  3  Jur.,  N.  S.  841. 

One  hundred  and  thirty-four  suits  were 
instituted  against  as  many  defendants  by  a 
patentee  for  infringement  of  his  jNitent,  and 
interrogatories  were  served.  Seventy  seven 
defendants,  combininir  together  among 
themselves  so  as  to  mi  ko  four  bodies  in  all, 
moved,  before  putting  in  any  answers,  that 
the  plaintitT  might  be  directed  to  pntixied 
with  one  suit  only  until  it  should  iuive  been 
determined,  or  until  the  validity  of  the  pat- 
ent should  iiave  been  finally  decided,  or  until 
further  order;  and  that  the  proceedings  in  the 
other  suits  might  in  the  meantime  be  stayed, 
or  that  the  tinie  for  answering  and  pro<tu4*]ng 
documents  might  be  enlarged,  the  moving 
defendants  undertaking  to  be  bound  by  tlio 
result  of  the  selected  suit  so  far  aa  the  question 
of  the  validity  of  the  patent  was  concerned. 
The  court,  upon  terms,  and  the  plaintiff  not 
opposing,  made  an  order,  with  a  view  oi 
trying  before  itself  the  question  of  validity 
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in  the  first  iDstancc,  before  entering  npon  the 
question  of  infringement.  Faxwelly,  WebtUr^ 
i  De  G.,  J.  &  8.  77. 

The  usual  issues  mny  Uc  granted  in  a  patent 
suit  before  the  ttenring  of  tlie  cause,  although 
the  defendant  denies  the  validity  of  the 
plr\iiitifl\s  [Mtent  <»n  the  ground  of  the  gener- 
ality of  the  cliiim  in  the  specification.  Arnold 
T.  Dnulbunj,  0  L.  R.,  Ch.  700. 

In  the  absence  of  special  circumstances  the 
onlinnry  issues  in  u  patent  suit  will  be  tried 
before  the  court  itself  without  a  jury.  Patent 
Marine  huoentiom  Gompiny  v.  Ghoflburn^  10 
L.  R.,  Eq.  447;  21  W.  R.  745;  28  L.  T.,  N. 
8.  614— C. 

When  a  patent  is  taken  out  for  an  inven- 
tion, consisting  of  the  combination  in  one 
thing  of  several  subordinate  parts,  the  ques- 
tion whether  or  not  a  person  taking  and 
using  a  certain  numl)or  of  such  parts  and 
omitting  others  hns  taken  the  substance  of 
the  invention,  and  thereby  infringed  the 
patent,  i<  a  question  not  of  law  but  of  fact,  to 
be  decided  l>y  the  jury  or  court  with  refer- 
ence to  the  circumstances  of  the  particular 
c.-ise.  Clarke  v.  Adu^  40  L.  J.,  Chanc.  Div. 
58);  30  L.  T.,  N.  S.  023;  2  L.  R.,  App.  Cas. 
31.1— H.  L.  See  5.  (7.,  3  L.  R.,  Ch.  Div. 
i:)4;  45  L.  J.,  Chnnc.  Div.  228;  85  L.  T.,  N. 
8.  340;  24  W.  R.  1007— C.  A. ;  and  10  L.  R., 
Ch.  007;  33  L.  T.,  N.  8.  205;  23  W.  R.  808. 

Discovery  of  new  evidence.] — The  court 
will,  at  any  time  during  the  progress  of  a 
patent  suit,  allow  a  defendant  to  raise  a  fresh 
issue  on  the  discovery  of  facts  which  could 
not  with  due  diligence  have  been  discovered 
before.  HoUU  v.  Roltertson,  4  L.  R.,  Ch.  Div. 
0;  40  L.  J.,  Chanc.  Div.  1— C.  A. 

(d)  Damages  and  Costs. 

Damages.] — A  suit  was  instituted  in  equity 
to  restrain  a  defendant  from  infringing  the 
plaintiffs  patent  for  an  invention  applicable 
to  steam  vessels.  By  the  decree  the  defendant 
was  ordered  to  pay  to  the  plaintiff  the  damages 
which  he  had  sustained  by  reason  of  the  de- 
fendant's user  or  vending  of  the  invention. 
The  plaintiff  had  been  in  the  habit  of  gmnting 
licenses  to  use  the  invention  at  the  rate  of  28. 
6^.  per  horse  power  per  ship: — Held,  that  the 
compensation  to  which  he  was  entitled  was  a 
sum  calculated  on  this  basis  upon  the  ships  to 
which  the  defendant  had  applied  the  inven- 
tion, and  that  he  was  not  entitled  to  any  ad- 
ditional sum  in  respect  of  contracts  which  he 
had  missed  by  reason  of  the  pu^cy.  Pejin  v. 
Jack,  37  L.  J.,  Chanc.  180;  5  L.  R.,  Eq.  81  - 
V.  C.  W. 

The  Court  of  Chancery  will  not  entertain  a 
bill  for  the  mere  purpose  of  giving  relief  in 
damages  for  the  infringement  of  a  patent 
when  the  bill  has  been  lied  so  immediately 
before  the  expiration  of  the  patent  as  to  ren- 
der it  impossible  to  have  obtained  an  interloc- 
utory injunction.  Betts  v.  OaUais^  10  L.  R, 
£q.  802;  18  W.  R.  045. 


As  to  election  between  damai^os  and  ae- 
count  of  profits, — ^sco  this  title,  IV.,  2,/! 

Costs.]- [By  15  &  16  Vict.  c.  83,  s.  4^  is 
taxing  the  costs  in  any  aition  in  any  cf  fSe 
Buperior  eottrti  at  Westminster,  for  ixfriMiffU^ 
letters  patent,  regard  shall  be  had  to  tAe  partiat- 
lars  delivered  in  such  action^  and  tJis  plai&ti^ 
awl  tfie  defendant  respeetitdy  shall  t*€€-  he  al- 
lowed any  costs  in  respect  of  any  partiemSnr 
unless  €ertifi''d  by  the  judge  before  i;thoss  the 
trial  was  had  to  luitebeen  proced  by  sucApt^nmi" 
iff  or  defendant  respcHitefy,  without  reff^xrd  to 
the  general  costs  of  the  cause  ; 

And  it  shall  be  lawful  for  tJte  jnd^  "befoTe 
whom  any  such  action  shall  be  trierl  t4>  certify 
on  the  record  that  the  validity  of  the  letters 
patent  in  the  declaration  mentioned  enm^  u 
question  ;  and  the  rcotrd^  with  stick  eerttncate^ 
being  given  in  evidence  in  any  suit  or  adi^>a.fsr 
infringing  the  said  letters  patent,    or  in  any 
proceeding  by  scire  facias  to  repeal  the  letters 
pa  tent  J  sfiall  entitle  t'te  plaintiff  in  any  sueh 
suit  or  action,  or  the  defendant  in  such  proeieed- 
ing  by. scire  facias^  on  detaining  a  decree^  deerHal 
ordery  or  final  judgment,  to  his  full  costs,  Aar^es 
and  expenses^    taxed  as  between  attorney  and 
clienty  unless  tlie  judge  making  such  d^ree  or 
order  y  or  the  judge  trifing  such  action  or  pro- 
ceeding,  shall  certify  that  the  plaintiff  or  de- 
fendant respectively  ougfU  not  to  have  such  fvB 
costs.     (Similar  to  5  &  6  Will.  4,  c.  83,  s.  3, 
impliedly  repealed.) 

By  5  &  0  Will.  4,  c.  83,  s.  0,  in  any  adi&n 
for  infringing  the  right  granted  by  letters 
patent,  in  taxing  the  costs  tliereof,  regard  shall 
be  had  to  the  part  of  mich  case  wkirh  has  lieen 
proved  at  the  trial,  tchich  shall  be  certified  hy  the 
jtvd^e  before  whom  the  same  shaU  be  had,  and 
the  costs  of  each  pttrt  of  the  case  shall  be  gieen 
according  as  each  party  has  succeeded  or  failed 
tliereiny  regard  being  liod  to  the  mttiee  of  ob- 
jections as  well  as  the  counts  in  the  declaration^ 
and  without  regard  to  the  general  result  of  the 
trial,] 

In  nn  action  for  the  infringement  of  & 
patent,  the  defendant  obtained  a  verdict  on 
one  issue,  which  covered  the  whole  cause: — 
Held,  that  he  w:is  entitled  to  the  costs  uf  that 
issue,  and  the  general  costs  of  the  causr, 
suigect  to  deduction  in  rcs])ect  of  the  iswes 
found  for  the  plaintiff,  Losh  v.  Hague,  7  D. 
P.  C.  495 ;  5  M.  &  W.  387 ;  3  Jur.  400. 

The  certificate  of  the  judge  who  tries  the 
cause,  that  the  defendant's  ^rticulars  of 
objections  have  been  proved  by  him,  is  a  con- 
dition precedent  to  his  right  on  taxation  to 
any  costs  in  respect  of  sucii  particulars,  eren 
upon  a  nonsuit.  IlonibaU  v.  Bloomer,  10  Excli. 
538;  1  Jur.,  N.  S.  188;  24  L.  J.,  Exch.  11. 

Tlic  certificate  slK^^uld  be  as  to  the  deter- 
mination of  each  objection  of  which  notice 
has  been  given,  and  not  as  to  the  issues. 
Losh  v.  Hague,  5  M.  &  W.  387;  7  D.  P.  C. 
405 ;  3  Jur.  400. 

To  an  action  for  the  infringement  of  a 
patent,  there  was  a  plea  denying  the  novelty 
of  the  invention: — Held,  at  the  tiial  that 
the  validity  of  the  patent  might  be  considered 
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18  having  come  in  question  under  this  plea, 
»o  as  to  entitle  the  plaintiff  to  a  certificate  to 
tJiat  effect,  under  5  &  0  Will.  4,  c.  88,  s.  3. 
GiOett  V.  TFi%,  9  C.  &  P.  334— Coll  man. 
See  QiOetA  v.  aretr.i^  7  M.  &  W.  347;  9  D.  P. 
C.   219. 

Sut  if  the  defendant  at  the  trial  consents 
to  a  verdict  for  the  phiintifif,  without  any 
evidence  being  given,  the  judge  will  not 
certify  that  the  validity  of  the  patent  came  in 
question  before  him.  Stacker  v.  Hodgerg^  1  C. 
&K.  09— Erskine. 

An  action  having  been  brought  by  a  pat- 
entee (substantially)  for  the  recovery  of  roy- 
alties under  a  due  license,  a  compromise  was 
entered  into  before  the  plaintiff^s  case  was 
closed,  and  an  order  of  nisi  prius  was  drawn 
up,  under  which  the  defendant  was  lo  pay  an 
agreed  sum,  and  a  verdict  was  to  be  entered 
for  the  plaintiff  in  the  action,  for  40«.  dam- 
ages, and  costs,   with  all  usual  certificates. 
After   the  cause  was  thus  disposed  of,  the 
judge,  upon  an  ex  parte  application,  indorsed 
on  the  record  a  certificate  that  the  record  in 
a  certain  action,  wherein  B.  was  plaintiff  and 
K.  was  defendant,  and  the  certificate  thereon 
indorsed,  were  given  in  evidence  at  the  trial 
of  this  action: — Held,  that  this  certificate  was 
improperly  granted,  the  record  and  certificate 
in  the  former  action  not  having  been  givcM 
in  evidence,  and  it  not  being,  under  tiic  cir- 
cumstances,   a    usual  certificate   within    the 
contemplation  of  the  ])arties.     BoidIII  v.  Jlad- 
Uy,  17  C.  B.,  N.  S.  435;  10  L.  T.,  N.  8.  650. 
In  an  action  for  infringement  of  a  patent, 
the  plaintiff,   after  giving  notice  of    trial, 
abandoned  the  action.     The  defendant  had 
delivered  with  his  pleas  particulars  of  objec- 
tions:— Held,   that   he   was  entitled  to   his 
costs  of  preparing  the  particulars,  and   the 
evidence  m  support  of  them,  inasmuch  as 
8.   43,   which  makes  the  certificate  of   the 
judge  who  tried  the  cause,  that  the  partic- 
ulars of  objections  have  been  proved  by  the 
defendant,  a  condition  precedent  to  his  right 
on  taxation  to  any  costs  in  respect  of  such 
particulars,   applies    only    where    there   has 
been  a  trial.     Greaves  v.    Eastern    Counties 
Railway  Company ^  5  Jur.,  N.  S.  733;  28  L. 
J.,  Q.  B.  290;  1  £1.  &  £1.  961. 

Held,  also,  that  the  cause  not  having  been 
tried,  the  deCpndant,  under  6  Geo.  4,  c.  50, 
B.  84,  was  not  entitled  to  the  costs  of  a 
special  jury  applied  for  by  him.     II, 

In  an  action  for  the  infringement  of  a 
pateat  an  order  was  made  giving  further 
time  for  pleading,  the  defendant  to  take 
short  notice  of  trial,  and  the  plaintiff  to  be  at 
Hbcrtyat  once  to  set  tl)e  cause  down  for  trial 
by  a  special  jury.  Pleas  were  afterwards 
delivered,  but  issue  was  never  joined.  A 
special  jury  was  nominated  by  the  plaintiff, 
but  it  was  not  struck.  The  plaintiff  having 
obtained  a  rule  to  discontinue  without  ever 
having  given  notice  of  trial: — Held,  that  the 
master  was  right  in  refusing  to  allow  the 
defendant  any  of  the  costs  of  preparing  for 
trial.  GuHis  v.  Piatt,  10  Jur.,  N.  8.  823;  33 
U  J.,  C.  P.  255;  10  L.  T.,  N.  8.  888. 


In  a  suit  to  restrain  the  infringement  of  a 
patent,  the  plaintiff,  shortly  before  the  hear- 
ing, obtained  the  common  order  to  dismiss 
the  bill  with  costs.  Among  the  items  in  the 
defendant's  bill  of  costs  were  charges  for 
drawing  particulars  of  breaches,  and  having  * 
tlie  same  settled  ijy  counsel,  which  tiie  master 
had  allowed;  charges  for  remuneration  of 
scientific  witnesses,  which  he  had  reduced; 
and  a  charge  for  the  construction  of  a  model, 
which  he  had  also  reduced: — Held,  that  the 
Patent  Law  Amendment  Act,  1852,  15  &  10 
Viet.  c.  83,  s.  43,  had  no  application  to  the 
case  of  a  plaintiff  dismissing  his  own  bill  be- 
fore the  hearing;  that  the  allowance  of 
remuneration  to  scientific  witnesses  was  part 
of  the  ordinary  practice;  and  that  the  ex- 
pense of  having  a  model  made  might  also  be 
allowed.  ButUy  v.  Kynock,  20  L.  R.,  Eq. 
032;  44  L.  J.,  Chanc.  565;  33  L.  T.,  N.  8. 
45— V.  C.  B. 

As  to  costs  of  opposing  renewal  or  exten- 
sion of  patent, — see  this  title,  V.,  2. 

(«)  Injunction  to  restrain  Infringement. 

Power  to  grant,  generally.] — [By  15  &  16 
Vict.  c.  83.  s.  42.  in,  any  action  in  any  of  the 
ffcperior  courts  of  record  at  Westminster^  for  the- 
i  fringemtnt  of  letters  patent,  it  sJiall  be  lawful 
for  the  court  in  tohich  such  action  is  pending,  if 
the  court  he  tJien  sittingy  or  if  tlie  court  he  not 
sitting  then  for  a  judge  of  such  courts  on  the  ap- 
pliaition  of  the  plaintiff  or  defendant  respect- 
inely^    to  make  such  crder  for  an  in  junction  ^ 
and  to  give  such  directi/n  respecting  such  in- 
junction^  and  the  pivceedings  therein  respect- 
ively, as  to  sucfh  court  or  judge  may  seem  fit,] 

Injunction  granted  by  a  court  of  equity 
against  subjects  of  the  kingdom  of  Holland, 
to  restrain  them  from  using  on  board  their 
ships,  within  the  dominions  of  England,  with- 
out a  license,  an  invention,  to  tiic  benefit  of 
which  the  plaintiffs  were  exclusively  entitled 
under  the  Queen's  patent.  Caldwell  v.  Van- 
vlissengen,  0  Hare,  415;  16  Jur.  115;  21  L.. 
J.,  Chanc.  97. 

The  court  will  interfere  by  interlocutory  in- 
junction in  support  of  a  patent  right,  where 
the  patent  is  an  old  ono,  and  there  has  been 
long  and  undisturbed  enjoyment  of  it,  or 
where  its  validity  has  been  established  else- 
where, and  the  court  sees  no  reason  to  doubt 
the  result,  or  where  the  conduct  of  the  de- 
fendant has  been  such  that  as  against  him 
there  is  no  reason  to  doubt  the  validity  of  the 
patent.  Dudgeon  v.  Tfiomson,  22  W.  R.  464; 
30  L.  T.,  N.  S.  244— R. 

The  fact  of  an  interdict  having  been  grant- 
ed against  an  infringer  in  Scotland  is,  as 
rinst  him,  sufficient  primd  facie  evidence 
the  validity  of  a  patent  for  the  United 
Kingdom  to  warrant  an  interlocutory  injunc- 
tion.    Ih. 

An  interim  injunction  will  not  be  granted 
to  restrain  the  infringement  of  a  patent  soy- 
eral  years  old,  but  never  established  by  legal 
proceedings,  unless  there  has  been  an  actual 
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n^er  of  the  pnfent  for  n  considerable  time, 
Pljmjdou  V.  MaMmson,  20  L.  U.,  Eq.  37;  44 
]..  .1.,  C  liiinc.  S**?;  2:i  \V.  R.  404— li. 

Ill  II  suit  lo  n-stmin  the  infrin«;cment  of  a 
pritnit  rcLitinj;  to  roller  skuteSf  tljc  plaintiff 
moved  for  an  injunciion  ft;;ainst  the  defeml- 
ont  until  the  lu-arin^r:— Held,  that  the  plaint- 
iir  wriH  cntiilfd  loan  injunction  upon  giving 
nn  undertaking  as  to  d:images.  Inasmuch  as 
the  (k'ffiidant^s  tnicic  was  only  a  new  one*, 
there  W(mld  l)e  less  hardship  in  stopping  it 
nn<l  requirini;  tlic  plaintiff  to  give  an  under- 
taking^ ns  to  damages  than  in  com]K!lling  the 
plaintiff  to  rely  upon  the  defendant's  under- 
taking to  keep  an  account  c»f  iiis  sales  and 
pn»tii9.  Plimpton  v.  Sjnller^  4  L.  R,  Ch.  Div. 
2SIJ;  35  L.  T.,  N.  8.  650;  25  W.  R.  152— 
C.  A. 

ProcoedingB  to  obtain.] — In  an  order  to 
obt  'in  an  injunction  against  the  violation  of 
a  patent,  the  party  must,  at  the  time  of 
apply int:,  swear  as  to  his  belief  that  he  is  tiie 
original  inventor.  Hill  v.  Thompson^  2 
Moore,  424;  8  Taunt.  375;  Holt,  030;  3  Mer. 
023. 

A  rule  for  a  writ  of  injunction  to  restrain 
a  defendant  from  infringing  a  patent,  under 
17  &  18  Viet.  c.  125,  h.  83,  is  a  rule  to  show 
cause  otilv  in  the  first  ini^tivnce.  Oitfvis  v. 
JSi/men,  1  .■>"(;.  B.  302;  24  L.  J.,  C.  P.  48. 

The  same  relief  may  be  had  under  15  &  10 
Vict.  e.  83,  8.  42.     lb, 

Sospenuon  pending  appeal.] — In  an  action 
to  restrain  the  infringiMuent  of  a  patent  for 
improvements  in  the  method  of  making  orna- 
mental tin  plates,  the  plaintiff  obtained  an 
injunction.  The  defendant,  being  about  to 
npjieul,  moved  to  suspeml  the  injunction 
pending  the  appeal,  offering  to  give  any 
undertaking  as  to  damages  that  the  court 
might  think  fit  to  impose,  nnd  to  prosecute 
the  apiieal  with  diligence,  and  alleging  that 
if  he  was  prevented  from  oirrying  out  the 
numerous  contracts  he  had  in  hand,  the  re- 
sult would  be  to  destnty  their  connection  and 
to  cause  him  irre|)arablo  damage : —Held,  no 
•ground  for  8us|)cnding  the  operation  of  the 
injunction,  fur  that  the  defendant  could  buy 
tho  articles  in  the  market  and  so  fuldllhis 
contra«:ts.  Flower  ▼.  Uoi/d^  36  L.  T.,  N.  8. 
444— V.  C.  B. 

(/)  Account  of  Sales  and  Profits. 

Power  to  grant,  generally.] — [By  15  <!;  10 
Vict.  c.  8S,  8.  42.  in  any  action  in  any  of  the 
iuperi'tr  courts  of  recffrd  at  Weetmineter  for  the 
infringement  of  letters  patent  it  shall  be  lawful 
for  the  court  in  tohich  eueh  action  in  pending,  if 
the  court  be  then  sitting^  or  if  the  court  be  not 
sittittf  then  for  a  judge  of  sudi  coutU  on  the 
applietUion  of  the  plaintiff  or  defendant  re- 
epedUeely,  to  make  suc/i  order  for  an  account  and 
to  gi'ce  mch  direction  respecting  such  account  and 
tlie  proceedings  therein^  as  to  such  court  or  judge 
fnay  seem  Jit,  j 

This  proTision  vesta  in  tlte  courts  of  com- 
mon law  t^  powers  before  exercised  exclu- 


sively by  courts  nf  equity,  and  cn-»W«  fh*« 
to  gnnt  either  by  interl<»riitory  onler  an  a^ 
count  of  all  patented  articles  9u*h\  durin;;  t^e 
action,  or,  after  verdict  for  tin;  plaintiff,  aiidw 
part  (»f  the  final  judgment,  an  «c«*o«nt  «f  aft 
profits  ma«le  by  the  defendant  sin«e  t*K-  c.»- 
menceinentof  the  action  and  after  n«.MC-  tU: 
an  account  would  be  require*!.  /A«/ia#»V  v. 
F»T.  2  C.  L.  R.  1570;  3  El  &  Bl.  9T7;  1  Jar., 
N.  8.  1:5;  23  L.  J.,  Q.  B.  357. 

But  the  court  has  no  power,  wlicre  damaTffi, 
nominal  or  substantial,  have  l>ff»n  rrf.-i»«'cf»l, 
to  order  an  account  of  profits  mwle  by  ibe 
defendant  prior  to  I  he  eomnien cement  nfthi 
actiini,  the  damages  assessed  by  t!ic  jutt 
lieing  considered  as  the  compi-n^ati^io  /«• 
the  loss  of  sueh  profits.      lb. 

Where  an  action  has  l»een  bi»n^bt  f'>r 
the  infringement  of  a  patent,  a  rctr.»>pert!rc 
account  of  the  defendant's  sales  and  pn^ts 
of  the  patente«l  article  will  not  be  granti-d 
before  final  judgment.  Vidi  v.  Smithy  S  Ei  i 
Bl.  909;  2  C.  L.  K.  1573;  1  Jur.,  N.  S.  14;  O 
L.  J.,  Q.  B.  342. 

But.    upon   reasonable    evidence     of    tbc 
existence  of  a  vali«l  patent,  antl  of  its  h-mnfj 
been  infrinj^ed  l»y  the  d<'fendant,  and  of  the 
defendant's  making  a  profit  by  such  iijfrini»c- 
menr,  he  will  be  ordev  d  ti»  keep  an  acc«»uiit 
of  all  sales  to  be  made  c»f  the  article  alle^rpJ  to 
\)G  nn  infringement  of  the  patent,  nnd  of  tlw 
prnfiis  theie«»n,  until  the  further  order  of  tli€ 
court,  upon  condition  of  the  plain tiff^s  waiV- 
ing  all  ri'4ht  t«>  more  than  nominal  dania«« 
at  the  time  of  the  notion,  and  undertaking,  is 
case  the  verdict  and  judgment  should  be  is 
favor  of  the  defendant,  to  pay  tf>  him  the  ex- 
pense of  keeping  sueh  nceount.      fb. 

Where  a  patentee  has  obtained  a  renlict 
agajnst  the  defendant  for  infringing  ihs 
patent,  the  court  will  C".m|Kd  him  to  rendrr 
to  the  plaintiff  an  account  of  nil  articlin*  nwde 
by  him  in  imitation  of  his  patent  articles^  and 
to  pay  to  the  plaintiff  a  sum  equal  to  the  price 
of  thc»se  which  he  has  sold,  nnd  a  further  son 
equal  to  the  value  of  so  many  of  such  article 
as  the  defendant  has  remaining  in  9U*tk. 
Holland  v.  Foa  23  L.  J.,  Q.  B.  211  — R  C. 
—Erie. 

The  court  will  only  direct  an  account  to  be 
taken  of  the  profits  which  have  l>een  artuallj 
made  by  the  defemlant,  and  not  of  1  he  loss 
which  the  plaintiff  has  sustained  liy  the 
infringement.  Elwood  v.  Christy,  18  €.  B, 
N.  S.  4M;  84  L.  J.,  C.  P.  130;  13  W.  R4W. 

In  the  case  of  an  assignee  of  the  patent,  tlie 
account  will  <mly  be  taken  from  the  date  of 
the  registration  of  the  assignment.     Ik, 

The  rule  or  order.] — For  a  form  of  rule  or 
onler  for  an  account^  sec  WaUon  v.  iMMiUr^ 
8  C.  B.,  N.  8.  102. 

Bl^tlon  botweea  award  of  daaiagea  mi 
aoooont  of  profits.]  —Where  the  court  directed 
an  inquiry  as  to  damages,  and  also  an  aocoost 
of  profits :— Held,  that  the  plaintiff  shiaiid 
be  o«dle<l  upon  to  elect  between  ^tt  two  wMdi 
he  would  adopt,  since  an  aoeount  of  proitt 
amounts  to  a  condooation  of  tlie  ioliri  ni 
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JP94n?JMn  V.  Beits,  5  L.  R.,  H.  L.  Cas.  1;  40 
-  J.,  Chanc.  40:  10  W.  K.  1121. 
The  rultr  thnt,  upon  a  decree  against  a  party 
the  infringeiTiciit  of  ap-Ucnt,  llie  imientee 
is*  not  fMitiileil  under  21  <te  22  Vict.  c.   27,  ss. 
12.  5,  to  have  both  nn   account  of  profits   and 
x&n  iii()iiiry  into  danriagcs,  is  now  estalilishcd, 
«%iic1  applies  to   eviTy   ca«o  of  infriug<'nienr. 
"The  imtcnteo  miixt  therefore   elect   which   i»f 
't,Yie  two  forms  of  relief  he  will  adopt.      De 
Vitre  V.  DetU,  0  L.   U.,  H.  L.    Cas.    319;   21 
"^W^.  R.  705. 

"V.  Confirmation,  Renewal  and  Extension. 

!•    In  tolmt  Gaiten^   and  upon  whit  O rounds, 
Terms  and  Conditions  granted, 

Statnte8.1--f  Sr<j5  d  GWUl.  4,  e,  83,  «.  4,  2  <fc 
8  Vict,  c.  07;  7  d9  Vict.  c.  09;  15  <&  10  Viet, 
e.  8-J,  s.  40;  16  <6  17  Vict,  e,  115,  s,  7.  J 

Power  to  grant,  and  how  exercised,  gen- 
erally.]—The  5  &  0  Will.  4,  0.  83,  s.  4.  does 
not  uiiiiiorize  the  Judicinl  Committee  of  the 
Privy  Council  to  impose  terms  as  conditions 
on  whith  pitonts  are  to  be  renewed.  Tl»e  au- 
thority of  the  committee  is  limited  to  report- 
ing on  matters  as>  between  tlie  public  and 
the  ])arry  a])j)lvin;r.  Ldlmm  v.  Unasell  {in 
error),  1  II.  L.  Cas.  087;  affirming  S.  6\  14 
M.  &  \V.  574:  10  M.  &  W.  C3;J;  S)  Jur.  557; 
14  L.  J.,  Exch   353;  10  L.  J..  Exch.  145. 

An  application  for  a  renewal  is  prosecuted 
"with  effect,  within  the  terms  of  5  &  0  Will. 
4,  c.  8;S,  s  4,  if  the  parry  applying  oi)tains  the 
report  of  the  Judicial  Committee  of  the  Privy 
Council  bt:foro  the  expiration  of  the  oiiginal 
pat  nt.     Ik 

The  crown  is  not  restricted  as  to  the  time 
within  wiiich  it  m.iy  act  upon  such  repoit 
and  renewed  letters  patent  are  not  void 
berauscthey  are  dated  after  the  expiration  of 
the  original  letters  parent.      Jb. 

If  the  «]udicial  Committee  should  impose  a 
condition  on  a  party  applying  for  the  renewal 
of  a  patent,  such  |)arty  need  not.  in  an  action 
for  the  infringement  of  the  patent,  aver  that 
such  condiiioa  was  complied  with  before  the 
patent  was  renewed.     lb. 

Original  letters  patent,  for  a  term  of  four- 
teen years,  were  dated  on  the  20th  of  Febru- 
ary, 1825,  and  renewed  letters  patent  were 
dated  on  the  20th  Februiry,  1830:— Held, 
tliat  the  day  must  be  reckoned  inclusively, 
and  that  the  former  term  expired  on  the  25tb 
February,  1839,  and  consequently,  the  re- 
newed letters  patent  were  granted  after  the 
original  letters  patent  had  expired.     lb. 

By  an  act  of  parliament  reciting  that  letters 
patent  hiid  been  granted  to  A.,  that  the 
8))Ccificat!on  was  enrolled  within  six  months, 
imteud  of  being  enrolled  within  four  months, 
after  date,  as  required  by  the  letters  patent, 
thnt  the  letters  patent  contained  a  proviso  for 
making  them  void,  if  they  should  become 
Yffsted  in,  or  in  trust  for  more  than  twelve 
persons,  and  that  certain  persons  had  agreed 
to  form  themselves  into  a  company  for  work- 
bg  the  patent,  powers  were  given  for  the 


formation  of  a  company,  and  enabling  the 
patentee  to  a**sign  the  patent  to  tiiem,  or  to 
licenHC  them  to  work  it.  A  subs<*quent  sec- 
tion, reciting  the  enrollment  of  a  specifica- 
tion witljin  ilue  time,  and  that  such  enroll- 
in*  nt  h.id  arisen  from  ina<lvertence  and 
misinforniation,  and  thnt  it  \va«4  expedient 
that  the  patent  sin  mid  be  rendered  valid  to 
the  extent  thereinafter  meniioneil,  enacted, 
that  the  letters  patent  slif>ul(l.  darinir  the 
remainder  of  the  term,  be  considered,  d(eined, 
and  taken  to  be  as  valid  and  effectnal  to  ail 
intentji  i.nd  purposes  as  if  the  specitication  so 
enrolled  by  A.,  within  six  months  afterdate, 
had  been  enrolled  within  four  months: — Held, 
that  the  confirmation  of  the  patent  was 
unconditional,  and  was  not  dependent  on  the 
formati(»ii  of  a  conjpany.  Stead  v.  Carey,  1 
C.  B.  490;  9  Jur.  511;  14  L.  J.,  C.  P.  177. 

The  authority  ctmferred  upon  the  cn>\vn  by 
5  &  0  Will.  4,  c.  83,  s.  2.  to  confirm  letters 
patent,  is  discretionary,  in  the  Judicial  Com- 
mittee, to  recommend  or  not  a  confirmation. 
IlonUndls  Pat  en'.  In  re,  9  .M(.ore  P.  C.  C.  378. 

The  jurisdiction  is  one  which  is  most 
cautioiitily  and  sparingly  to  be  exercised,  as 
the  effect  of  a  ccmfirMiation  of  letters  patient 
is  t'»  gi^e  force  and  validity,  by  a  quasi 
legislative  authority,  to  a  grant  of  monopoly 
actually  void,  and  to  cxclu<le  from  the  use  of 
the  invention  not  only  other  subjects  of  her 
Majesty  in  Englan*!.  but  even  the  first  and 
original  invenior,  who  may  have  actually 
br«iught  it  into  public,  though  not  into 
general,  use,  befoi-e  the  patent  was  taken  out. 
lb. 

Two  conditions  are  required  from  a  peti- 
tioner applying  for  a  confirmation,  to  estab- 
lish, first,  that  before  the  «late  of  the  letter, 
patent  (the  subject  of  application)  the  inven- 
tion was  not  pui»licty  an>l  generally  used;  and, 
seco'id.  that  thegrantceof  sn(  h  letters  patent 
believed  himself  the  first  and  original  invent- 
or,    lb. 

The  5  &  0  Will.  4,  c.  83,  s.  2,  applies  to 
confirinatitm  of  letters  patent  for  an  extended 
term,  as  the  gnmt  of  such  extended  term  is  a 
gnmt  of  new  letters  patent,  which  xxvm  sub- 
ject to  the  same  conditions  and  ojien  to  the 
S4ime  objections,  and  entitled  to  the  same 
advantages  as  the  original  letters  patent. 
lb. 

The  judicial  committee  has  jurisdiction  to 
entertain  a  petition,  referred  to  them  by  the 
crown,  necking  to  revoke  an  order  in  co  ncil, 
made  up)n  their  recommendatitm,  U|M)n  an 
application  by  p:itcntces  for  a  prolongation 
of  letters  patent,  and  to  recall  the  warrant  for 
sealing  such  letters  patent.  Schlumberger,  In 
re,  0  Moore  P.  C.  C.  1. 

The  power  given  by  7  &  8  Vict.  c.  09,  s.  8, 
to  recommend  an  extension  of  the  term  of 
letters  patent  for  an  invention,  is  exhausted 
when  an  extension  has  been  once  recotn- 
mended,  and  new  letters  patent  granted. 
Geueher'^s  Patents  In  re,  2  Moore  P.  0.  C,  N. 
a  532. 

In  the  objections  filed  by  the  objectors, 
this  point  was  not  taken: — Held,  that  tho 
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objection  could  be  raised  on  tlio  application 
to  fix   a  day  for    lieuring    of    the    petition. 

Tbe  prolongation  of  a  patent  is,  by  5  <&  0 
Will.  4,  c.  83,  and  16  &  17  Vict.  c.  115,  tbe 
same  as  a  new  grant.  Beits'  Patent,  In  re^  1 
Moore  P.  C.  C,  N.  8.  40;  0  Jur.,  N.  S.  137; 
11  W.  R.  221;  7  L.  T.,  N.  8.  577. 

Asalgnees.]— Assignees  of  letters  patent 
may  lawfully  obtain  a  renewal  of  such  letters 
patent.  lAsdmm  v.  Jiiatsellj  14  M.  &  W.  574; 
9.1ur.  557;  14  L.  J.,  Exch.  353;  affirmed  in 
Exch.  CImm.,  16  M.  &  W.  633;  16  L.  J  , 
Exch.  115;  and  in  Dom.  Proc.,  1  H.  L.  Gas. 
687. 

Tlic  inventor  and  patentee  had  lost  largely 
by  the  patent,  but  nis  assignees  had  lately 
miide  very  considerable  protits,  and  from  their 
position  in  the  trade  were  likely  to  command 
a  very  large  sale  of  the  patent  article.  The 
patent  was  of  high  merit,  and  of  great  service 
to  the  public  safety.  A  prolongjuion  of  tlie 
term  was  granted  to  the  assignees  for  four 
years,  upon  conditions,  first,  that  the  a<«signep8 
secured  to  the  patentee  half  the  profits  de- 
rived from  the  sale;  and,  scctmdiy,  that  the 
patented  article  should  be  sold  by  the  as- 
signees to  the  public  at  a  fixed  price.  Ilanh/n 
PaUnt,  In  re,  6  Moore  P.  C.  C.  441;  13  Jur. 
177. 

Where  the  executor  of  the  surviving  as- 
signee of  a  patentee  petitioned  for  an  exten- 
sion, and  it  was  established  that  a  valuable 
considemtion  had  been  given  for  the  assign- 
ment, and  that  the  assignee  had  sustained 
considerable  loss,  the  Judicial  Cr^mmittee,  in 
granting  an  extension,  refused  to  impose 
terms  up<m  the  petitioner,  in  favor  of  the 
patentee.  Bodmer^s  Patent,  In  re,  6  Moore 
P.  C.  C.  468. 

When  a  patentee  entered  into  an  agreement 
with  parties  to  work  the  patent,  but  owing  to 
disputes  between  them  the  invention  was 
not  prosecuted  until  a  short  time  before  the 
expiration  of  the  letters  patent,  an  extension 
was  refused,  Patterson^a  Patent,  In  re,  6 
Moore  P.  C.  C.  469;  13  Jur.  593, 

An  extension  was  recommended  in  favor  of 
an  assignee,  on  his  securing  an  annuity  to  tbe 
inventor  during  the  subsistence  of  the  new 
lutters  patent.  Whiteliouae's  Patent,  In  re,  2 
Moore  P.  C.  C.  496. 

To  entitle  an  equitable  assignee  to  appear 
with  tiic  legal  assignees  of  a  patent,  on  a 
petition  for  a  prolongation  of  the  letters 
patent,  the  name  of  such  equitable  assignee 
must  appear  with  the  other  petitioners  in  the 
advertisements  required  by  5  &  6  Will.  4,  c. 
83,  s.  4,  and  rule  2.  Noble' n  Patent,  In  re,  7 
Moore  P.  C.  C.  191. 

After  an  assignee  of  a  patentee  had  incurred 
considerable  loss  in  carrying  out  a  patent  for 
a  smoke  prevention  apparatus,  a  statute 
passed  to  compel  the  owners  of  furnaces  in 
the  metropolis  to  construct  them  so  as  to  con- 
sume their  own  smoke: — Held,  that  though 
the  act  might,  in  eftect,  compel  the  use  of  the 
petitioner^  patent,  yet  that  such  circumstance 


formed  no  objection  to  a  renewal  of  tiie  U 
of  the  letters  patent,  the  merits  of  tbe  iaven- 
tion  and  loss  incurred  in  carrying  it  out  beiij; 
established.  Foarde's  Patent,  In  re,  9  Muore 
P.  C.  C.  376. 

The  committee  has  power,  under  7  i  8 
Vict.  c.  69,  8.  4,  to  grant  an  cictensiou  to  tbe 
assignee  of  the  patentee.  Napier* $  PatGtt,  In 
re,  13  Moore  P.  C.  C.  543;  9  W.  R  390. 

Although,  by  7  &  8  Vict.  c.  69,  s.  4,  the  as- 
signee of  a  ])atentee  is  entitled  to  apply  foraa 
extension,  yet  he  does  not,  unless  under  ]>et*ulfar 
circumsttinces,  stand  on  the  ssuoe  favorable 
footing  as  the  original  inventor,  asthegroond 
that  the  merits  of  the  inventor  ought  to  be 
properly  rewanled,  in  dealing  with  an  invea- 
tion  which  has  proved  useful  and  beneficial 
to  the  public,  does  not  exist  in  the  case  of  an 
assignee,  unless  such  assignee  is  a  person  wlm 
has  a.<isisted  the  patentee  with  funds  to  enable 
him  to  perfect  and  bring  out  his  inventi«m, 
and  thus  tx  bring  it  into  nse.  Nortoii's Patent, 
In  re.  1  Moore  P.  C.  C,  N.  S.  339. 

Scotch  patents.] — The  nse  of  an  inventioB 
in  England  prior  to  the  date  of  letters  pateoi 
granted  for  Scotland  will  invalidate  the 
Scotch  patent;  and  the  Judicial  Committee 
accordingly  refused  to  confirm  a  Scotch  pat- 
ent, the  inventicm  being  used  in  England  be- 
fore the  date  of  the  Scotch  patent.  EobU^ 
ton's  Patent,  In  re,  5  Moore  P.  C.  C.  65. 

Three  separate  original  letters  p;i tent  were 
granted  to  the  inventor  for  England.  Scot- 
land, and  Ireland,  respectively.  The  Scotch 
patent  was  void  for  want,  of  novelty,  and  after- 
wards a  prolongation  of  the  terms  of  the  three 
original  pate'its  was  granted  by  one  andtlie 
same  letters  patent  under  the  great  seal  of  the 
United  Kingdom,  pursuant  to  15  &  16  Ticf. 
c.  83: — Held,  that  the  gnmt  of  pmlongatiei 
was  divisible,  and  operated  as  if  there  had 
been  separate  grants  by  separate  instrnmeats 
for  the  three  countries,  so  that  the  prolon^- 
tion  of  the  English  patent  was  not  rendered 
void  by  the  invaliditv  of  the  Scotch  patent 
BotiU  v.  Finch,  39  L.\L.  C.  P.  277;  5  L.  R, 
C.  P.  533;  18  W.  R.  1071;  23  L.  T.,  N.  & 
151. 

Residents  abroad.] — Where  the  party  ap- 
pl3nng  for  an  extension  of  a  patent  is  resident 
abroad,  and  has  no  manufacture  in  [England, 
advertising  in  the  newspapers  published  in  the 
towns  or  county  where  the  peraons  to  whom 
he  has  granted  licenses  arc  resident,  is  a  snffi- 
cicnt  compliance  with  the  5  &  6  Will.  4,  c 
83,  s.  4.  Derosne's  Patent,  In  re,  4  Moore  P- 
C.  C.  410. 

Foreigners  and  foreign  inventions  and 
patents.] — The  importer  of  an  invention  from 
abroad  is  an  inventor  within  the  5  &  6  Will 
4,  c.  83,  and  entitled  to  apply  for  an  exten- 
sion, but  the  Judicial  Committee  will  look 
with  jealousy  into  the  merits  of  an  inventioo 
imported.  Claridge's  Patent,  In  re,  7  Moore 
P.  C.  C.  394. 

An  importer  of  a  foreign  invcnUoo,  by 
which  the  public  is  benefited,  is  entitled  to 
be  put  on  the  same  footing  as  an  original  ia- 
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entor,  when  applying  for  a  prolongation  for 
ich  foreign  importation.  Berry^s  Patent,  In 
5,  7  Moore  P.  C.  C.  187. 

An  nlien  resident  abroad,  who  was  inter- 
Btcd.  in  an  English  patent  by  a  foreign  in- 
entor,  and  who  had  also  considerable  deal- 
ngs  in  England  in  respect  of  sales  of  the 
patented  machine  and  in  granting  licenses  for 
he  use  of  such  patent,  ha'^  such  a  locus 
itandi  as  to  entitle  him  to  petition  the  crown 
;o  revoke  an  order  in  council  for  grantin<;  an 
jxtended  term  of  the  Eoglisli  patent,  and  to 
"ecull  the  warrant  for  sealing  such  patent. 
Th.;  Se/ilumbergeVy  Ta  re,  9  Moore  P.  C.  C.  1. 
Application  was  made  under  5  «&G  Will.  4, 
2.  83,  and  2  &  3  Vict.  c.  69,  by  assignees  of 
Ei  patentee,  for  extension  of  an  English  patent 
for  a  forei«:n  importation,  patentee!  in  Prance. 
At  the  date  of  the  application  the  French 
patent  had  expired: — Held,  that  as  the  foreign 
patent  had  expired,  no  renewed  grant  would 
be  valid  by  s.  25  of  the  15  &  10  Vict.  c.  83, 
as  s.  7  of  the  IG  &  17  Vict.  c.  115,  made  an 
extended  patent  a  new  patent,  within  the 
provisions  of  15  &  16  Vict.  c.  83,  s.  25. 
Aube'a  PiUent,  In  re,  0  Moore  P.  C.  C.  43. 

The  provisions  of  the  15  &  16  Vict.  c.  83, 
8.  25,  apply  only  to  patents  granted  in  the 
United  Kingdom  subsequent  to  the  passing 
of  that  statute.  Bodmer^g  Patent,  In  re,  8  Moore 
P.  C.  C.  282. 

A  patent  (a  communication  from  a  foreigner 
abroai])  was  taken  out  in  England,  and  the 
inventor  a  few  weeks  afterwards  obtained 
letters  patent  for  the  invention  in  America. 
An  application  was  made  for  the  prolongation 
of  the  English  patent  before  the  American 
patent  had  expired:— Held,  that  the  case  fell 
within  the  spirit  of  the  provisions  of  tho  15 
&  16  Vict.  c.  S3,  8.  25,  and  the  application 
was  refused.  Newton^ %  Patent,  In  re,  15 
Moore  P.  C.  C.  176;  9  Jur.,  N.  8.  109. 

On  an  application  for  tiie  prolongation  of 
a  patent  granted  in  the  United  Kingdom  in 
January,  1849,  it  was  proved  tliat  the  appli- 
cant obtainod  letters  ])atent    in    Franco  in 
respect  of  the  invention  in  January,  1850,  and 
letters  patent  in  Belgium  in  resi^ect  of  tho 
invention  in  Janua'-y,  1853,  whicli  last  letters 
patent  had  expired  at  the  time  of  the  appli- 
cation:— Held,  first,  that  the  earlier  part  of 
8.  25  of  the  15  &  16  Vict.  c.  83,  applies  only 
to  cases  where  patents  h:ive  been  granted  in 
foreign  countries  before   the    grant    of  tlie 
patent  in  the  United  Kingdom,  and  that  tho 
words  in  the  proviso,  **  any  such  patent  or 
like  privilege,"  must  be  taken  to  refer  to  tlie 
entire  dcvscription  of  the  p.itents  mentioned 
in  the  foregoing  part  of  the  section,  and  to 
no  others.      Beits'  Patent^  In  re,  1  Moore  P. 
C.  C,  N.  S.  49;  9  Jur.,  N.  S.  137;  11  W.  R. 
231;  7L.  T.,  N.  8.  577. 

When  a  patent  is  taken  out  in  a  foreign 
country  before  a  patent  for  tho  invention  in 
the  United  Kingdom,  the  latter  patent  is  to 
terminate  at  the  same  time  as  tho  foreign 
patent.    lb, 

Wlicro  tlie  term  in  a  foreign  patent  has 
expired,  any  grant  of  letters  patent  in  tho 


United  Kingdom  made  after  that  period  is  of 
no  validity.     lb. 

Letters  ]Mitent  for  an  invention  communi- 
cated by  a  foreigner  resident  abroad,  were  ex- 
tended for  five  years,  in  a  case  where  the  in- 
vention  (machinery  for  letter-press  printing) 
was  of  a  meritorious  and  useful  character,  but 
of  an  expensive  nature,  and  only  at  the  latter 
end  of  the  term  of  the  letters  patent  brought 
into  public  use;  and  although  the  patent  had 
been  w«»rked  at  a  j)rofit,  it  was  not,  in  the 
opinion  of  the  Judicial  Committee,  sufficiently 
remunerative,  considering  the  value  of  the 
invention.  NewtoiVs  Patent,  In  re,  14  Moore 
P.  C.  C.  158;  low.  K.  731. 

Tho  15  &  16  Vict.  c.  83,  s.  25,  does  not 
deprive  tho  Judicial  Committee  of  the  power 
to  entertain  an  application  fornn  extension  of 
the  term  of  letters  patent  taken  out  first  in 
England,  though  a  patent  has  been  obtained 
for  the  same  invention  in  a  foreign  state;  and 
the  foreign  patent  would  expire  before  the 
expiration  of  the  prohmged  term.  Poolers 
Patent,  In  re,  1  L.  R.,  P.  C.  514. 

Secus,  if  the  patent  was  first  obtained 
abroad  by  a  foreign  subject,  and  afterwards 
taken  out  in  England.     lb. 

When  a  foreigner  patented  his  invention 
first  in  England  and  afterwards  in  France, 
which  latter  patent,  at  the  date  of  the  appli- 
cation for  a  prolongation  of  the  English 
patent,  had  a  year  to  run,  the  Privy  Council 
will  not  recommend  the  crown*  to  extend  the 
term  upon  the  chance  of  the  French  patent 
being  extemled.  Normand'ii  Patent,  In  re,  3 
L.  R.,  P.  C.  193;  6  Moore  P.  C.  C,  N.  S.  477. 

Held,  also,  that  if  the  French  patent  had 
expired  there  was  no  power  to  recommend  an 
extension  of  the  English  patent.     lb. 

An  assignee  of  the  patentee,  who  had  taken 
an  assignment  of  four-fifths  of  the  patent 
within  a  few  months  of  the  expiration  of  a 
patent,  which  had  only  just  been  brought 
into'  use,  for  a  small  consideration,  is  not 
entitled  to  any  extension.     lb. 

Exposition  of  the  principles  which  regulate 
the  Judicial  Committee  in  recommending  tho 
crown  to  extend  the  term  of  letters  patent  of 
an  invention,  consisting  of  a  communication 
from  a  foreigner  residing  abroad,  who  had 
previously  to  the  English  patent  taken  out  a 
patent  for  the  same  invention  in  a  foreign 
state.  Johmon's  Patent,  In  re,  4  L.  R.,  P.  C. 
75;  8  Moore  P.  C.  C,  N.  S.  282. 

The  15  &  16  Vict.  c.  83,  s.  25,  does  not 
apply  where  a  patent  is  taken  out  in  Eng- 
land, before  a  patent  for  the  same  invention 
is  obtained  in  a  foreign  country.  Wlnan^s 
Patent,  In  re,  4  L.  R.,  P.  C.  93;  8  Moore  P. 
C.  C,  N.  8.  806. 

A  patent  by  American  subjects  was  taken 
out  in  England,  and  shortly  afterwards  in 
America  and  France  for  the  same  invention. 
After  the  expiration  of  the  French  patent,  and 
within  a  few  months  of  the  expiration  of  the 
American  patent,  an  application  was  made  for 
a  prolongation  of  the  English  pntent.  Such 
application  was  refused,  »s  the  Judicial  Com- 
mittee would  not,  on  the  ground  of  general 
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|)oliry,  recomraent]  n  renewal  of  the  English 
patent  t»ftcr  tin?  French  patent  had  been 
iillowiil  to  expire.     /A. 

A  pitciit  wii-*  first  taken  out  in  America, 
nft(Tvv:irl9  in  Enijland,  and  two  davs  after 
the  <lato  of  the  En'^lish  patent  the  invention 
Wis  piteiitOil  in  France.  The  French  patent 
wa«  allowed  to  drop.  On  an  appticulion  lor 
prolo  i'-ratio:i  t»f  the  English  patent: — Held, 
that  alth  >uirh  tiic  Judicial  Committee  might 
have  juri-nlietiori  under  15  &  10  Vict.  c.  83, 
0.  2*»,  t  »  entertain  the  application,  yet,  on  the 
gpuml  of  public  |)olicy,  as  the  Frcncli  patent 
had  heen  allowed  to  expire,  they  would  not, 
in  tlij  exercise  of  ihr  discretion  vested  in 
them,  rec  nnmend  tlie  oxten5?ion  of  the  term 
of  tlie  En'4li«»h  patent.  Bitke's  Patent^  In  re, 
4  L.  U.,  P.  C.  C.  535;  9  Mrwre  P.  C.  C,  N. 
8.  873. 

As  to  grants  of  letters  patent  for  foreign 
invent  ions, — see  tiiis  title,  I.,  1. 

Upon  what  gronnds,  terms  and  conditions 
granted.] — To  entitle  a  patentee  t«i  a  con  linn  i- 
tion  of  lett  'rs  patent,  under  5  &  0  Will.  4,  c. 
83,  8.  2,  the  patentee  must  show  that  he 
believetl  himself  the  fii*st  and  original  in- 
ventor. O'ird'9  Patent,  In.  re,  0  Moore  P.  C. 
C.  207;  13  Jur.  607. 

The  merit  and  utility  of  the  invention;  the 
merit  of  the  pL'titlmer  in  patronizin']^  an 
ingenious  inventor,  and  liberally  expending 
mo.i<y  t(»  introtluce  tlie  invention;  the 
amount,  of  prolic  not  being  greater  than  the 
ordinary  prolit  on  capital  Ciiiploycd  in  similar 
trades;  tiie  annoyances,  anxiety,  and  costs  of 
litigati<ni,  are  severalg  oumlaof  consideration 
in  recommendmg  an  extension.  WUUehowse^M 
Patent.  In  re,  2  Moore  P.  0.  C.  498. 

An  extension  »va8  granted  for  tivo  years, 
the  invention  being  of  groat  merit  and  public 
utility,  and  the  patentee  and  his  grantees  hav- 
ing received  no  remunera'ticm  in  consequence 
of  the  originality  of  the  patent  being  di^^puted 
at  law.  SmitWi  Patent^  In  re,  1  Moore  P.  0. 
C.  133. 

An  extension  was  opposed  by  the  appren- 
tices of  the  patentee,  who  alleged  that  they 
should  not  be  able  to  get  employment.  It 
appearing,  however,  that  they  had  been  so 
instructed  as  to  be  able  to  get  employment  in 
another  branch  of  the  trade,  no  comlition 
was  imposed  on  the  patentee  on  that  account. 
Baxter's  Patent,  13  Jur.  5. 13— P.  C. 

Where  letters  patent  embraced  several  sub- 
jects, one  only  of  which  had  been  worked 
out,  and  that  part  of  the  patent  was  atfected 
by  subsequent  patented  improvements  by  the 
same  patentee,  and  cmild  n*>t  be  effectually 
useil  without  such  subsequent  improvements, 
the  Judicial  Committee,  before  recommending 
an  extension  of  the  teim  of  the  first  p  itcnt, 
put  the  petitioner  upon  terms  of  disclaiming 
all  the  parts  of  the  original  patent  not  worked 
out.  and  restricted  the  prolongation  of  the 
unexpired  term  of  tiio  subsequent  patents. 
B7flmer's  Patent,  In  re,  8  Moore  P.  C.  C. 
082. 

A  patentee,  formerly  in  partnership  with  J. 


and  W.,  by  a  deed  of  dissolntion   stipsbftfi 
that  they  should  have  the  exckisive  rl^fan»f 
granting,  in  certain  ca*'s,  license-i  for  rjasii- 
faeturing  the  patent  article,     in  n.f*'inracnl- 
ing  an  extension,  the  Judicial  Commiiicn-  im- 
posed a  condition  u|X)n  the  patent: -e  to  siti^t 
to  J.,  in  whom  the  interest  under  the  •ie*-'!  «f 
dissolution  then  vested,  the  snme  init-rc^t  la. 
the  new  letters  patent  as  related  to  the  ;:r us- 
ing of  licenses  as  was  provided  by  tl»<?  tlv^l  -A 
dissolution,  but  refused  to  allow  J.  to  -aib^ii- 
ture  new  licenses  for  those  granted  undt-r  th< 
original   letters   paU'nt,  in   the  event  of  rbc 
original  licen5*ees  declining  to   re:iew    I'lek 
licenses  fnun  him  under  the  new  grant.    3'f- 
mandifs  Patent,  In  re.  9  M  >ore  P.  G.  C.  4-12. 

If  it  can  be  clearly  t^hown  that  the  {vtrevt 
sought  to  be  extendcfl  is  bail  for  wast  of 
originality,  (he  Privy  Council  will  n«>t  cater- 
tnin  the  application.  Aliter,  if  at  ino:4.  a 
doubtful  question  us  to  the  validity  of  tbe 
letters  patent  Cim  be  r.dsed.  B^t;^  P*U£**t,  ^* 
re,  1  Moore  P.  C.  C,  X.  i>.  40:  9  Jur..  N.  S. 
1U7;   II  W.  R.  221 ;  7  L.  T.,  N.  S.  577, 

The  grounds  cm  whieh  extensions  of  pare»rj 
are  granted  have  all  reference  to  theinvent«»r- 
They  arc,  first,  to  rewani  the  inventor  for  th* 
peculiar  ability  and  industry  he  has  excrctsAi 
in  makiu';  the  discovcrv.  Sectmdlv.  to 
reward  him,  because  some  great  Ijcnefit  of  an 
unusual  description  has  by  liimlK?cn  confcr-esl 
upon  the  public  through  the  invcntio.i  ir^Hf; 
or,  thirdly,  because  the  inventor  has  not  U-cj 
sutficiently  remunerated  by  thcpr«»fits  dcr«VL%l 
from  his  strenuous  exertions  to  make  ttie 
iuventio:i  profitable.  All  these  gT'iuiid-s  pro- 
ceed on  the  suppositi(m  that  the  iu%*eiiiionis 
a  new  and  a  useful  invention.  But  where  aa 
inventor  intentii>nally  delays  for  a  great 
lengtli  of  time  att<empting  to  put  the  iiivi-n- 
tion  into  practice,  those  reasons  for  a  ]irv 
longation  of  the  patent  cannot  l>e  relied  upoi 
by  hi.-n,  unless  he  shows  some  n'sstinable 
ground,  such  as  want  of  funds,  for  the  dcby. 
Nbrton^s  Patent,  In  re,  1  Moore  I*.  C-  C.  X. 
S,  3:J9;  9  Jur.,  N.  8.  419;  11  W.  IJ.  720.  S. 
P.,  MarkiDick,  In  re,  8  \V.  R.  3J3:  liJ  M«iore 
P.  G.  C.  310. 

In  an  application  for  a  prolongation,  the 
Privy  Council  will  not  try  the  vah«lity  ,'if  i  ic 
p'lteat;  and  though  in  general  it  uill  not  ca  cr 
into  questions  of  doubtful  validity,  y.tii  will 
not  recommend  an  extension  of  a  patent  whi«-fa 
is  manifestly  biid.  HilW*  Pate..t,  la  re,  I 
Moore  P.  C.  C,  N.  S.  258;  9  Jur.,  N.  a 
1209;  12  W.  R.  25;  9  L.  T.,  N.  S.  101. 

In  determining  whether  to  recommend  an 
extension,  thnugh  the  validity  of  a  {Kitcnt  m;  y 
not  be  directly  impeached,  yet  with  res]Kk*t 
to  the  novcUj  and  the  utility  of  the  in  vent  ion, 
the  degree  of  merit  to  be  attributed  t*  ilie 
petitioner  is  to  be  taken  into  account,  as  well 
as  the  amount  of  remuneration  received  i>t 
him  under  the  patent,  as  an  extension  ti  wk 
of  strict  right,  but  rather  of  cquit^ible  reward. 
lb. 

A  patent  was  granted  in  England  before  15 
&  10  Vict.  e.  83.  A  patent  for  a  similar  in- 
Tention    had    been   granted   in   France  to 
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lot  her  person  prior  to  the  En(;lhh  patent, 
It  it  did  not  satisfactorily  appear  th:it  tho 
Q^lish  patentee  had  any  previous  knowh^dge 
r  tlie  forui^^n  invention.  Tiio  Fi-encli  patent 
lid  not  expired  at  the  time  of  the  application 
>r  prolt>ii<i;ation: — Held,  that,  although  the 
i\^o  did  not  fall  btrictlv  within  the  terms  of 
21,  yi't  that  the  |>olicy  wlii>  h  the  le<;islaturti 
lierc  iadiouted,  was  to  guide  the  committee 
11  till*  exercise  of  their  discretion,  that  policy 
»ein«^.  to  prevent,  in  the  ca<e  of  inventions 
n:i(le  aii<l  patented  in  any  foreign  country, 
b(*  continu  mce  of  a  monopoly  in  England  by 
n4*aii8  of  an  English  patent  granted  suhse- 
{ueiitly,  and  after  the  time  when  the  discov- 
ery Hh:tll  have  become  puMic  property  in  the 
foreign  country,  and  that  the  proloni^ation  of 
in  existing  [Hitent  fell  within  such  rule.     2h, 

The  |>atentee  of  a  patent  had  received 
Largt*  sums  of  money  from  the  government  for 
tbe  expenses  of  experiments,  and  by  way  of 
bounty  and  reward,  but  from  the  nature  of 
the  patent  had  not,  in  the  opinion  of  the 
Judicial  Committee,  received  sufficient  remu- 
neration for  his  invention;  and  in  granting  an 
extension,  the  committee  refused  to  impose  a 
condition  in  the  new  grant,  that  the  crown 
should  l>e  at  liberty  to  use  the  invention  for 
the  public  service  without  license  from  the 
patentee.  Lanc'iHUr^s  Patent^  In  re^  2  Moore 
P.  C.  C,  N.  8.  189. 

When  the  utility  of  a  patent  has  not  been 
tested  by  actual  employment,  for  a  period  of 
fourteen  years,  although  efforts  have  been 
made  by  the  patentee  to  bring  it  into  use,  it 
raises  a  very  strong  presumption  against  its 
praciietd  utility,  which  presumption  can  only 
be  rebutted  by  the  strongest  evidence. 
Allin's  PaUnU  /«  re,  1  L.  R.,  P.  C.  507;  36 
L.  J.,  P.  C.  76. 

If  an  invention  has  not  been  brought  into 
practical  use  during  the  term  of  the  letters 
p:iient,  it  raises  a  strong,  th<mgh  not  conclu- 
sive, presumption  again^^t  Its  ntility;  and 
unless  there  are  circumalanccs  to  rebut  such 
presumption,  an  extension  will  not  be 
granted.  Herbert's  PcUent,  Ixre,  1  L.  R,,  P. 
C.  81)9. 

Tiic  fact  of  a  patent  of  a  valuable  nature, 
but  having  a  limited  market,  not  having  been 
so  <(i'uerally  used  as  to  remunerate  the  in- 
TiMitor,  issulficient  to  remove  the  presumption 
against  the  utility  of  the  invention,     lb. 

After  the  presentation  of  the  petition  for 
proloDfration  by  a  patentee,  together  with  the 
a88i*{nees  of  a  moiety  of  the  patent,  and  before 
the  liearmg,  the  p;itentee  died,  having  by  his 
will  appointed  his  widow  executrix  and  resid- 
uary legatee.  An  extension  was  granted  to 
the  assignees  on  condition  that  they  should 
hold  the  moiety  of  the  patent  in  trust  for  the 
widow  of  the  patentee.     lb, 

k  patentee,  who  was  not  a  manufacturer, 
granted  a  license  to  a  manufacturing  firm  to 
manufacture  the  ptitented  article,  which,  by 
agreement  between  them,  was  of  an  almost 
exclusive  character.  In  gnmting  a  prolonga- 
tion, the  now  letters  patent  were  directed  to 
be  made  upon  conditioQ  that  licenses  should 


be  granted  by  the  patentee  to  the  public  upon 
terms  similar  to  the  cme  already  gr.inted. 
MaUeVs  Patent,  In  re,  1  L.  R.,  P.  C.  308. 

The  patentee  of  a  patent  f<}r  improvements 
in  the  manufacture  of  fire-arms  had  received 
large  sums  of  money  from  government  for 
the  expenses  of  expermients,  and  by  w.iy  of 
bounty  and  reward,  but  from  the  mture  of 
the  patent  had  not,  in  the  opinion  of  the  Ju- 
dicial Committee,  received  sufficient  remu- 
neratitm  for  his  invent!' m,  and  in  granting 
an  e.xtension  the  commiitne  refused  to  impose 
a  condition  in  the  new  grant  tliat  tiie  crown 
should  be  at  liberty  to  use  the  invention  for 
the  public  service  without  license  from  the 
p  itentee.  Lancanter'e  PtUent,  In  re,  ^  Moore 
P.  C.  C,    N.  S.  189. 

3.  Proceedings  to  obtain. 

Application.] — Letters  patent  being  abont 
to  expire,  an  application  for  an  exten^iioii  will 
be  heard  during  the  i)c*ndeney  of  legal  pro- 
ceedings as  to  the  validity  of  the  patent. 
Kaf/'s  Patent,  In  re,  2  Moore  P.  C.  C.  241. 

The  circumstance  of  there  being  a  lis  pen- 
dens respecting  ^he  validity  of  the  letters 
p.itent  is  uo  objection  to  the  gnmt  of  an  ex- 
tension of  the  original  letters  patent.  Heath'e 
Patent,  In  re,  8  Moore  P.  C.  C.  217. 

On  an  application  for  the  prolongation  of 
a  patent  it  is  not  the  practice  to  decide  upon 
the  novelty  or  utility  of  the  patent,  except  so 
far  us  such  novelty  or  utility  may  properly  be 
described  as  merit  of  that  high  degree  that, 
every  other  requisite  being  satisfactory,  it 
would  entitle  the  patentee  to  a  prolongation. 
Saxf/y'8  Patent,  In  re,  7  Moore  P.  C.  C,  N. 
S.  82;  19  W.  R.  513. 

As  the  recommendation  to  the  crown  for 
the  prolongation  of  the  term  of  letters  pa- 
tent LS  a  matter  of  discretion  in  the  Judicial 
Committee,  it  is  imperatively  necessary  that 
the  petition  for  a  prolongation  should  state 
fairly  and  fully  everythitig  relating  to  the 
patent;  an  omission  to  do  so  is  fatal  to  the 
application.  Pitnptn^a  Patent,  In  re,  4  L.  R., 
P.  C.  84;  8  Moore  P.  C.  C,  N.  S.  293. 

When  a  petition  omitted  to  state  that  the 
patent  was,  in  fact,  a  communication  from  a 
foreigner  living  abroad,  who  had  previously 
to  the  English  patent  patented  tbe  invention 
in  America,  and  that  the  American  patent  had 
expired,  though  afterwards  renewed  in  Amer- 
ica, the  Judicial  Committee  refused  the  ap- 
plication,   lb. 

Account  oC  profits.] — The  account  of  profit 
and  loss  of  the  patentee  in  working  a  patent, 
ought  to  be  clear  and  precise;  and  it  is  tbe 
dutv  of  a  patentee,  if  engaged  in  any  other 
business,  or  as  a  manufacturer  of  his  own  in- 
vention, to  keep  the  accounts  of  the  patent 
and  the  manufacture  separately.  Bette*  Patent^ 
In  re,  1  Moore  P.  C.  C,  N.  8.  49;  9  Jur., 
N.  8.  187;  11  W.  R.  221;  7  L.  T.,  N.  S.  677. 

If  a  patentee  is  also  manufacturer  of  his 
paicnt  article,  in  taking  account  of  the  profits 
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of  the  patent  lie  is  entitled  to  deduct  his 
profits  as  a  manufactarer.     lb, 

la  taking  na  account  of  the  profits  and  loss 
of  the  working  of  a  patent,  the  patentee  is 
entitled  to  charge,  as  part  of  his  expenses, 
for  li>ss  of  time  in  endeavoring  to  bring  the 
inrentiou  into  general  use.  NewtorCi  Patent, 
In  re,  14  Moore  P.  C.  C.  156;  10  W.  R.  781. 

In  calculating  whether  any  profit  has  been 
obtained  through  or  by  means  of  a  patent,  it 
is  correct  to  deduct,  in  the  first  place,  beyond 
the  cost  price,  a  fair  manufacturer's  profit  on 
the  tirticles  Eold;  and  the  mere  preference  of 
the  market  obtained  by  the  manufacturer  is 
not  to  be  deemed  a  profit  derived  from  the 
patent.     GaUoway^a  Patent^  In  re^  7  Jur.  453. 

The  most  unreserved  and  clear  statement 
of  the  patentee's  remunenition  is  an  indis- 
pensable condition  for  extension.  HiWs  Pa- 
tent, In  re,  1  Moore  P.  C,  C,  N.  8.  258;  9 
Jur.,  N.  8.  1209;  12  W.  R,  25;  9  L.  T.,  N. 
8.  101. 

The  patentee  was  also  manufactarer  and 
sold  the  patented  articles.  In  his  accounts  he 
deducted  two-thirds  as  profits  from  the  manu- 
facture and  sale,  and  only  credited  the  patent 
with  one-third : — Held,  to  be  an  unreasonable 
deduction.     lb. 

Although  law  expenses  by  the  p:itenteo  in 
maintaining  his  patent  rights  are  allowed  in 
deduction  of  his  profits,  yet  where  the  pa- 
tentee compromised  suits  and  gave  up  costs 
to  which  he  had  an  apparent  title,  a  deduc- 
tion on  that  head  will  not  be  allowed.     Jb, 

To  entitle  a  patentee  to  a  prolongation  of 
the  term  of  letters  patent,  ho  must  satisfac- 
torily establish  the  amount  of  his  profits. 
Trotmtin'8  PaUnt,  In  re,  1  L.  R.,  P.  C.  118. 

Licensees  stand  with  respect  to  the  profits, 
in  the  same  position  as  assignees  of  the  patent. 
lb. 

Application,  under  14  A  15  Vict.  c.  99,  s. 
6,  by  parties  who  opposed  an  extension,  for 
proii action  and  inspection  of  the  petitioner's 
accounts  previously  to  the  hearing  of  the 
petition,  refused,  with  costs.  Bridton^e 
Patent,  In  re,  7  Moore  P.  C.  C.  499. 

The  books  of  a  petitioner  in  rcsi)cct  to  the 
profits  having  been  lost  durini^  his  bank- 
ruptcy, the  account  of  profit  and  of  loss  was 
taken  upon  his  own  evidence.  Ilutehinson'a 
Patent,  In  re.  14  Moore  P.  C.  C.  864. 

A  patentee,  residing  in  America,  for  the 
purpose  of  getting  the  patented  article  into 
general  use  in  England,  arranged  with  an 
ngent  in  England,  and  in  consideration  gave 
him  a  moiety  of  the  royalties: — Held,  that 
in  estimating  the  profits  of  the  patentee  de- 
rived from  tTie  patent,  such  moiety  was  to  be 
deducted.  Poolers  Patent,  In  re,  1  L.  R.,  P. 
C.  514. 

A  patentee,  in  order  to  obtain  a  prolonga- 
tion of  the  term  of  a  patent,  must  satisfy  the 
Judicial  Committee  by  his  accounts,  in  a 
manner  which  admits  of  no  controversy,  what 
has  been  the  amount  of  remuneration  which, 
in  every  point  of  view,  the  invention  has 
brought  him,  and  it  is  his  duty  to  frame  the 
accounts  in  such  a  shape  as  to  leave  no  doubt 


as  to  what  the  remuneration  has  been  tliat  he 
has  received.  8axby'$  Patent,.  In  re^l  Xeoie 
P.  C.  0.,  N.  8.  82;  19  W.  R.  518. 

When  the  patentee  is  also  tlie  mMifltw- 
turer,  the  profits  which  he  makes  as  a  d^ik 
facturer,  although  not  strirtlv  profits  of  t'be 
patent,  must  yet  be  taken  into  coosideraiM 
in  estimating  the  amount  of  hisremoQeiutioa. 

Therefore,  when  a  {latent  ee  was  slsn  tbe 
manufacturer  of  the  patented  article,  and  was 
himself  necessarily  engaged  in  fixing  and 
putting  up  the  patented  apparatus,  and  the 
accounts  for  such  services  were  so  intermixed 
as  to  render  it  impracticable  on  their  face  to 
separate  the  items  of  profit  received  from  the 
patent,  and  the  receipts  were  large,  and  erea 
on  the  balance  alleged  a  considerable  gain  to 
the  patentee,  the  Judicial  Committee  held 
that  such  accounts  were  unsatisfactorr,  ai^ 
refused  an  application  for  a  prolongation  of 
the  patent,  but  without  costs.     lb. 

A  prolongation  of  the  terra  of  letters  patent 
for  seven  years  was  granted,  the  itivtrniigB 
being  a  meritorious  one,  and  of  great  v-uloe  as 
a  raw  material  for  the  manufacture  of   paper; 
no  profit  having  been  made  either  by  tl*e  in- 
ventor or  his  assignees.     The  siat^^ment  of 
accounts  furnished  being  prini&  facie  satis- 
factory, the  petitioners  were  allowed  to  prow 
the  merits  of  the  invention  before  going  into 
the  accounts.     Houghton''^  Patent,  /a  re,  S  L. 
R.,   P.   C.   461;  7  Moore  P.    C.   C,  X.  & 
309. 

A  patentee,  seeking  the  grace  and  favor  of 
the  crown,  in  applying  for  an  extension  of 
the  tenii  of  letters  patent,  is  bound  to  biiog 
his  accounts  before  the  committee  in  such  a 
shape  as  to  leave  no  doubt  what  the  remuner- 
ation has  been  that  he  has  received  frtmi  the 
patent.  Clark's  Patent,  In  re.  3  L.  R.,  P.  C. 
421;  7  Moore  P.  C.  C,  N.  S.  ^55. 

Where  a  petition  for  extension,  and  the  ac- 
counts furnished  by  the  |mtentec  did  not  con- 
tain sufficiently  full  and  accurate  information 
in  respect  to  the  patent,  or  the  rcmuneratioD 
received  by  him,  the  Judicial  Committee  de- 
clined  to  recommend  a  prolongation  of  the 
term.     lb. 

An  account  of  profits  and  loss  filed  by  a 
patentee  on  his  application  for  a  prolongntioo 
of  the  term  of  letters  pitent  being  prima  facie 
unsatisfactory,  the  Judicial  Committee  direct- 
ed the  question  of  accounts  to  t>e  taken  before 
considering  the  merits  of  the  invention* 
WielcTs  Patent,  In  re,  4  L.  R.,  P.  C.  89;  8 
Moore  P.  C.  C,  N.  8.  300. 

The  accounts  of  a  patent  notbeins^  sstti^fac- 
torily  explaiue<l,  an  application  for  ezteii.sioa 
of  the  term  of  the  patent  will  be  refused. 
lb. 

Upon  circumstances  showing  a  want  of 
adequate  remuneration,  an  extension  of  the 
term  of  letters  patent  was  granted  for  six 
vears.  Carr'»  Patent,  In  re.  4  L  R.,  P.  C.  C. 
539;  9  Moore  P.  C.  C,  N.  8.  879. 

In  estimating  the  profits  derived  from  the 
patent,  the  Judicial  Committee  will  take  iato 
consideration  a  deduction  from  the  profits  of 
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lie  patent  for  tbe  personal  exponses  of  tho 
patentee,  for  tho  exclusive  devotion  of  his 
ime  in  bringing  the  patent  into  practical 
>perati<m  and  public  notice.    lb. 

The  Judicial  Committee  will  refuse  to  enter 
upon  accounts  in  a  patent  case  if  they  have 
Qot  been  filed  os  required  by  the  9th  rule. 
Two  cognate  patents,  havin^r  different  terms 
to  run,  were  extended  so  tliat  both  should 
expire  on  the  same  day.  Johnaon't  and  Atkin- 
son* a  Patents^  In  re,  6  L.  U.,  P.  C.  C.  87. 

Oaveata.]  —The  Judicial  Committee  will  not 
permit  a  party  to  be  heard  in  opposition  to  an 
application  for  a  prolongation,  unless  a  caveat 
has  been  entered  in  his  name.  I/me'i  Patent, 
In  re^  8  Moore  P.  C.  C.  1. 

Any  one  of  the  public  has  a  right  to  euter  a 
caveat,  and  to  be  heard  in  opposition.     /&. 

Practice  respecting  hearing  of  counsel 
"where  several  parties  enter  caveats.  Wood- 
crofVs  Patent,  In  re,  3  Moore  R  C.  C.  171. 

An  application  by  the  Lords  of  the  Ad- 
miralty to  enter  a  caveat,  and  be  heard  against  a 
petition  for  an  extension,  such  cavea't  not  hav- 
ing been  filed  within  the  time  required  by  the 
rules  of  the  Privy  Council  Office,  refused,  as 
the  attorney-general  was  present  to  watch  the 
interests  of  the  government.  Smith' »  Patent, 
In  re,  7  Moore  P.  C.  C.  133. 

A  petitioner  inserted  tbe  last  advertisement 
of  his  intention  to  petition  for  a  prolonga- 
tion on  the  24th  May,  but  did  not  present  his 
petition  until  the  5th  of  June.     The  registrar 
refused  to  receive  the  petition,  as  being  too 
late.     Upon  a  special  application    for  that 
puriK)se,  it  appearing  that  the  delay  arose 
from  a  mistake  of  the  petitioner's  a^ent,  an 
order  was  made  admitting  the  petition.     A 
caveat  had  been  entered: — Held,  that  as  the 
party  filing  tho  caveat  was  interested  in  sus- 
taining the  objection  to  the  reception  of  the 
petition,  notice  of  the  application  must  bo 
served  on   him.     Hutehinsoivs  Patent,  In  re, 
14  Moore  P.  C.  C.  864. 

Attorney-general.] — In  cases  for  an  exten- 
sion tiie  attorney-general  represents  the  gov- 
ernment and  the  public  generally.  Smith^e 
Patent,  In  re,  7  Moore  P.  C.  C.  133. 

Costs.] — The  Judicial  Committee  will  exer- 
cise a  discretion  as  to  tlie  allowance  of  .an 
opposer's  costs  upon  an  abandoned  petition 
for  extension  of  letters  patent.  Milner^a 
Patent,  In  re,  9  Moore  P.  C.  C.  89. 

A  gross  sum  allowed  for  costs  of  opposers, 
instead  of  referring  their  costs  to  taxation. 

lb. 

An  affidavit  of  merits  by  a  petitioner,  upon 
the  question  of  costs,  was  rejected,  as  no  copy 
bad  been  served  upon  the  opposers.     lb. 

Where  there  were  two  opponents  to  an 
application  for  a  prolongation,  upon  sub- 
stantially the  same  grounds  of  objection, 
uix)D  a  successful  opposition,  a  gross  sum  was 
allowed  for  the  costs  of  both  parties.  Jones's 
Patent,  In  re,  9  M«)ore  P.  0.  C.  41. 

Opponents'  costs  were  directed  to  be  taxed 
at  100/.,  and  divided  between  the  opponents. 
lb. 


Opposition  to  an  application  for  extension 
or  confirmation  is  rather  encouraged  than 
otherwise,  and  upon  a  successful  opposition, 
the  opposcr*s  costs  will,  in  general,  be 
allowed.  HonibaWs  Patent,  In  re,  9  Moore 
P.  C.  C.  878. 

When  a  petition  is  abandoned,  it  is  not 
necessary  that  the  opposers  should  serve  the 
petitioners  with  notice  of  their  intended 
applicaticm  to  the  court  for  costs  of  opposi- 
tion. Bndson's  Patent,  In  re,  7  Moore  P.  C. 
C.  499. 

On  a  petition  for  prolongation,  a  day  was 
fixed  for  hearing.  Objections  were  Iddged 
against  an  extension.  Before  the  hearing, 
the  petitioners  abandoned  the  prosecution  of 
the  petition,  and  the  costs  of  the  opposition 
were  allowed.  Hoimby^s  Patent,  In  re,  7 
Moore  P.  0.  C.  503. 

When  there  were  several  opponents,  on 
dismissing  the  petition  a  lump  sum  was 
awarded  to  the  opponents,  t-o  be  divided  pro 
ratit  for  costs.  Johnson's  Patent,  In  re,  4 
L.  R,  P.  C.  75;  8  Moore  P.  C.  C,  N.  8. 
75. 

Considerations  which  induce  the  Judicial 
Committee  to  give  costs  to  bond  fide  opponents 
in  patent  cases.  Wield's  Patent,  In  re,  4  L. 
R,  P.  C.  89;  8  Moore  P.  C.  0.,  N.  8.  300. 

VI.   REPEAL. 

When    scire     £aoiafl    lies    for    repeal    of 

letters  patent.]— [By  15  &  16  Vict.  c.  83,  s. 
15,  the  writ  of  scire  facias  shall  lie  for  the  rejjeal 
of  any  letters  issued  under  tliat  act,  in  the  like 
cases  as  the  same  would  lie  for  the  repeal  of 
letters  portent  which  may  now  be  issued  under 
the  great  seal. 

By  12  &  13  Vict.  c.  109,  s.  29,  the  wrU  of 
scire  facias  shall  or  may  be  directed  to  the 
sheriff  of  any  county,  ] 

Parties.] — To  a  declaration  in  scire  facias 
to  repciil  ielters  patent,  on  the  ground  that 
B.  and  8.  were  not  the  first  and  true  invent- 
ors, and  that  the  invention  was  not  new,  or 
an  improvement,  B.  pleaded  that  before  tho 
suing  out  of  the  scire  facias,  8.  assigned  to 
him  all  his  share  in  the  letters  patent,  and 
the  privilege  thereby  granted,  and  had  not 
since  had  any  interest  whatever  in  the  letters 
patent;  that  8.  could  not  be  compelled  to 
plead  or  demur  to  the  writ  and  declaration, 
and  therefore  B.  prayed  judgment,  wliether 
he  ought  to  be  compelled  to  plead  or  demur 
to  the  declaration:— Held,  that  both  had 
been  properly  made  defendants,  the  letters 
patent  having  been  granted  to  them  jointly. 
Beg,  V.  Betts,  15  Q.  B.  540;  14  Jur.  912;  19  L. 
J.,  Q.  B.  531. 

Held,  also  thst  the  joinder  of  too  many 
defendants  could  not  be  made  the  subject  of 
a  plea  in  ahatement,  and  therefore  that  the  • 
plea  was  bad.     lb, 

Pleadinss.]— [By  12  &  13  Viet.  c.  109,  s. 
31,  the  pleadings  are  to  be  deliveted  and  not 
fUed.] 

The  notice  of  objections  in  scire  facias  to 
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re|>enl  a  patent,  la  not  part  of  the  record.  Iteff, 
V.  Mill,  1  L.,  M.  &  i\  095;  10  C.  B.  370;  19 
Jur.  59;  20  L.  J.,  C.  P.  10. 

A  scire  facias  having  issued  out  of  chancery 
to  repeal  K'ttcr:^  patent,  the  patentee  pre- 
scntci]  a  petition  to  the  common  law  side  of 
the  court,  allc^^ing  that  the  wiit  contained 
inipr^p'T  reciiaU  and  HUggestions,  which,  if 
Used  JI8  a  dcfonse  in  an  action  for  the  infringe- 
ment of  a  latent,  wouhl  be  inadmissible,  and 
pniyin;;  that  the  writ  might  bo  quashed  or 
reformed  by  striking  out  the  objectionable 
matter.  Crau worth,  C,  declined  to  exercise 
the  JAirisfliction  reserved  to  him  by  12  &  13 
Vict.  c.  100,  8.  40,  on  the  ground  thnt,  by  s.  39, 
jurisdiction  in  such  cases  was  conferred  on 
the  judiTcs  of  the  superior  courts  of  common 
law,  and  that  they  could  more  satisfactorily 
dispose  of  the  question  of  pleading  involved 
in  the  case.  lieg.  v.  Hancock,  6  De  G.,  M.  & 
G.  332. 

ParUcalan.]-<[Dy  15  ft  16  Vict.  c.  83,  s. 
41,  fA«  pro9ectitor  in  any  proceedings  by  eeire 
facias  to  repeal  lettere  patent  shall  deliver ^  with 
the  declaration,  particulars  of  any  objections  on 
which  he  means  to  rely  at  the  trial  in  support  of 
the  suggestions  of  the  declaration  in  the  proceed- 
ings by  scire  facias; 

And  at  the  trial  of  swsh  proceeding  by  scire 
facias  no  evulence  sfiall  be  auotceti  to  be  given  in 
$upi)ort  of  any  alleged  infringement  or  of  any 
objection  impeac/itng  the  validity  ofsucJi  letters 
patent  H>hich  shall  not  be  contained  in  t/ie  par- 
tieularH  delivered  as  aforesaid : 

Protulel  always^  t/iat  t/ie  place  or  places  at  or 
in  which  and  in  what  manner  the  invention  is 
alleged  to  have  been  u^ed  or  published  prior  to 
the  date  of  the  letters  patent^  shall  be  stated  in 
such  particulars: 

Frovideil  also^  that  it  shall  and  may  be  lawful 
for  any  judge  at  chambers  to  allow  sueli  prose- 
cutor to  amend  the  particubirSf  upon  such  terms 
as  to  such  judge  shall  seem  fit,  (Similar  to  5  «& 
6  Will.  4,  c.  83,  8.  5,  but  more  comprehen- 
aire.)  J 

On  scire  facias  to  repeal  a  patent,  the  prose- 
cutor having,  while  the  record  was  in  chan- 
cery, filed  notice  of  objections,  namely,  that 
other  persons  than  the  patentee  had  used  the 
invention  in  England  before  the  grant  of  the 
patent,  the  court  refused  to  order  delivery  of 
a  particular,  stating  the  names  and  addresses 
of  such  persons.  Reg.  v.  Walton^  2  Q.  B. 
909. 

Trl«L]—[By  12  &  18  Vict.  c.  109,  a.  82, 
issues  may  be  tried  in  any  of  the  superior  courts. 
.  By  15  ft  1 0  Vict.  c.  83,  8.  41,  at  the  trial  of  any 
proceedings  by  scire  f  ados  to  repeal  letters  patent^ 
the  defendant  shaU  be  entitled  to  begin  and  to 
give  evidence  in  support  of  such  letters  patent^ 
and  in  ease  evidence  shall  be  adduced  on  thepart 
of  the  prosecutor^  impeaching  the  validity  of  such 
letters  patent,  the  defendant  shall  be  entitled  to 
the  reply.     See  Re^j,  v.  Cutler^  3  0.  ft  K.  215.] 

The  court  upon  terms  postponed  the  trial 
of  a  patent  cause  for  a  definite  period,  to 
await  the  result  of  a  motion  pending  in  an- 
other court  on  a  scire   facias  to  repeal  the 


patent.  Smith  v.  Upton,  6  Scott,  N.  R.  804; 
8.  a,  nom.  Muntz  v.  Foster,  1  D.  ft  L.  942. 
Pending  a  proceeding  in  scire  farlas  to 
repeal  a  patent,  the  patentee  disclaimed  a 
part.  The  prosecutor  still  proreedt'd,  aad 
ultimately  failed: — Held,  that  he  on^bt  tv 
pav  the  costs  subsequent  to  the  disclaimer. 
Reg.  V.  Mill,  14  Beav.  812. 

A  patentee  applied  to  the  Court  of  ChaBcerr 
to  stay  ell  proceedings  on  a  scire  facias  td 
repeal  the  patent,  or  that  a  nolle  pruseqcd 
might  be  entered,  on  the  ground,  first,  t^ 
the  prosecutor  was  an  alien;  secundlj,  thai 
he  had  no  special  interest  in  the  p-iieot  or  the 
repeal  of  it,  but  was  acting  in  collusive  vith 
otiier  persons,  with  a  view  to  op|ires8  the 
patentee;  and  thirdly,  that  the  sccuritj  /or 
costs  given  by  the  prosecutor  was  improper 
and  insufficient: — HeUI,  that  the  court  had  bo 
authority  to  interfere  in  the  matter.  Rrg.  v. 
Prosser,  11  Beav.  306;  13  Jur.  71;  18  L.  J., 
Ciianc.  35. 

The  attorney-genenil  conducts  the  pro- 
ceedings on  a  scire  facias  according  to  fas 
own  judgment  and  discretion,  aini  nar, 
when  he  thinks  fit,  stay  the  procei-dings  oc 
enter  n  nolle  prosequi.  The  ct>Dtrol  which 
the  at  tomcy-generul  exerciHes  is  subject  <mh 
to  the  responsibility  to  which  every  pobkic 
servant  is  liable  in  the  dis(*hai^eof  his  dutj, 
anft  subject  to  the  jurisdiction  which  the 
courts  may  have  over  him,  u|>on  a  chargs 
properly  brought  ngainst  him  for  nv^agCMV 
or  an  erroneous  performance  of  his  duty.    Ik, 

Judgment.]  —On  scire  facias  brought  in  the 
Petty  Bag  Office  in  Chancery  to  rcpesil  letien 
patent  for  an  invention,  if  issues  of  fac^.  art 
joined  there,    and  the    record   sent   to   tje 
Queen's  Bcncli  for  a  trial,  which  is  liad,  and 
a  verdict  found  for  the  crown,  the  Qneeo*s 
Bench,  though  the  letters  |)atent  rcmsiio  ii 
Chancery,  may  give  judgment 'that  thiy  be 
revoked,  canceled,   vacated,   disallowed,  an- 
nulled, void  and  invtilid,  and  be   altogether 
had  and  held  for  nothing,  and  also  tlmt  the 
enrollment  thereof  be  canceled,  quashed  aad 
annulled,  and  that  tlioy  be   restored  to  the 
Court    of  Chancery,  there  to   be   canceled, 
Bynner  v.  Reg.  (in  error),  9  Q.   B.   523:  !• 
Jur.  867;  15  L.  J.,  Q.  B.  414— Ezdi.  Cham. 

After  a  judgment  in  scire  facias  in  the 
Qneen*8  Bench,' annulling  letters  patent,  and 
directing  that  they  should  bo  restored  to  the 
Court  of  Chancery  to  lie  canceled,  the  lord 
chancellor  has  no  jurisdiction  to  stay  die 
execution  of  the  judgment,  his  dnty  in  can- 
celing the  enrollment  being  only  ministeri'L 
Reg.  V.  Ekutern  Archipelago  Company,  4  Di 
G.,  H.  &  O.  199. 
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I.  Actions  and  otheb  Pbocebdingb  bt  ob 

AGAINST,  9843. 

n.  Bettlembnt  and  Relief  of.    See  Poob 

liAW. 

f  .  Actions  and  otheb  Pboceedinos  bt  ob 

AGAINST. 

8tatates.]^[B7  11  Hen.  7,  c.  Id,  $uehper- 
9(ma  OM  are 'poor  may  le  admitted  to  nte  informd 
pauperis. 

By  55  Qeo.  8,  c.  184,  Schedule,  Part  2,  aU 
proceedingn  for  or  on  hehalf  of  any  person 
legally  admitted  to  sue  or  defend  in  forma 
pauperis^  are  exempted  from  aU  stamp  duties.] 

Admlttlii;  ptaty  to  sue  in  forma  pauperis.] 
— No  person  shall  be  admitted  to  sue  in  formft 
paapcris,  unless  the  case  laid  before  counsel 
for  his  opinion,  and  his  opinion  thereon,  with 
an  affidavit  of  the  party  or  his  attorney,  that 
the  same  case  contains  a  full  and  true  state- 
ment of  all  the  material  facts,  to  the  best  of 
his  knowledge  and  belief;  shall  be  produced 
before  the  court  or  judge  to  whom  application 
may  be  made;  and  no  fees  shall  be  payable  by 
a  pauper  to  his  counsel  and  attorney,  nor  at 
the  offices  of  the  masters,  or  associates,  or  at 
the  judges'  chambers,  or  elsewhere,  by  reason 
of  a  verdict  being  found  for  such  pauper  ex- 
ceeding 5/.     Reg.   Gen.,   Q.  B.,  C.  P.  and 
Exch.,  H.  T.  10  Vict.  r.  121;  1  El.  &  BL, 
App.  xxii. 

A  person  admitted  to  sue  in  formft  pauperis 
shall  not  in  any  case  be  entitled  to  costs  from 
the  opposite  party,  unless  by  order  of  the 
court  or  a  judge.  Reg.  Gen.,  Q.  B.,  0.  P. 
and  Exch.,  T.  T.  16  Vict.  r.  28;  1  El.  &  Bl., 
App.  Ixxxiii. 

A  judge  of  a  county  court  has  power  to 
allow  parties  to  sue  in  form&  pauperis.  Ghinn 
Y.  BuUen,  8  0.  B.  447;  7  D.  &  L.  297;  14  Jur. 
201;  19  L.  J.,  C.  P.  42. 

The  affidavit  to  ground  an  order  to  be  ad- 
mitted to  sue  in  form&  pauperis  must  be  made 
by  the  party,  not  by  a  third  person.  WUMti- 
son  V.  Belsher,  2  Bro.  C.  C.  272. 

If  one  is  admitted  to  defend  a  suit  in 

chancery  in  formd  pauperis,  his  solicitor  can 

•    only  recover  of  him  money  actually  paid  out 

of  pocket  for  the  defense  of  the  suit.    Philipe 

V.  Baker,  1  C.  &  P.  633— Abbott. 

On  the  trial  of  an  action  brought  in  form& 
pauperis,  a  king^s  counsel  or  sergeant  may  ap- 
pear for  the  plaintiff  alone  without  a  junior. 
JavM%  V.  Harris,  7  C.  &  P.  267->Wimams. 

The  hand  of  counsel  to  the  petition' of  a 
pau|)er,  certifying  that  he  has  good  cause  of 
actioD,  is  for  the  information  of  the  court ; 
and  it  is  not  necessary  that  a  rule,  admitting 
the  plaintiff  to  sue  in  formft  pauperis,  be 
drawn  up  on  reading  such  certificate.  Bryant 
V.  Tfo^ndr,  7  D.  P.  O.  676;  3  Jur.  893^B.  0. 

A  plaintiff  ma^,  on  one  motion,  apply  to  be 
admitted  to  sue  in  formft  pauperis,  and  by  pro- 
chda  amy.    II. 
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A  rule  for  leave  to  sue  in  formft  pauperis 
pendente  lite  is  absolute  in  the  first  instance. 
BdU  V.  Ive  or  Ives,  8  Scott,  N.  R.  715;  2  D.  & 
L.  610;  7  M.  &  G.  1001 ;  14  L.  J.,  C.  P.  24. 

A  plaintiff  may  be  admitted  to  sue  in  formal 
pauperis  after  tlie  commencement  of  the  ac- 
tion. Brunt  V.  WarUle  or  Wardell,  3  M,  & 
G.  534;  4  Scott,  N.  R.  188;  1  D.,  N.  S.  229. 
S.  P.,  Boe  d.  Pitcher  v.  liolwts,  2  D.,  N.  8. 
894;  12  L.  J.,  Q.  B.  178;  Boe  d.  Ellis  v. 
Owen,  9  M.  &  W.  455;  1  D.,  N.  S.  404;  10 
M.  &  W.  514;  2  D.,  N.  8  420;  12  L.  J., 
Exch.  53;  Holmes  v.  Penny,  9  Exch.  584;  23 
L.  J.  Exch.  182. 

But  when  he  is  so  admitted,  he  is  liable  for 
costs  antecedently  incurred.    Ih, 

The  privilege  of  suing  in  formft  pauperis 
does  not  extend  to  a  step  colliiteral  to  the 
cause,  such  as  a  rule  calling  on  his  attorney 
to  pay  the  costs  of  the  day  incurred  through 
his  negligence.  BeU  v.  Port  of  London  Assur- 
ance Company ^  1  L.,  M.  &  P.  041 — B.  C. — 
Patteson. 

A  party  suing  in  formft  pauperis  is  not 
entitled  to  an  amendment  in  his  pleading, 
which  has  been  demurred  to,  without  pay- 
ment of  costs.  Foster  v.  Bank  of  England^ 
6  Q.  B.  878;  2  D.  &  L.  790;  9  Jur.  107;  14 
L.  J.,  Q.  B.  178. 

An  order  to  allow  a  plaintiff  to  sue  in  formft 
pauperis  had  been  obtained  on  an  affidavit, 
which  was  defective  for  the  want  of  an  addi- 
tion of  his  profession  or  occupation : — Held, 
that  the  effect  was  a  mere  irregularity,  and 
that  after  several  months  had  elapsed,  in 
which  the  defendant  mi;(ht  have  examined  the 
afiidavit,  and  in  which  various  steps  had  been 
taken  in  the  cause,  it  was  too  late  for  the  de- 
fendant to  move  to  set  aside  the  order  for  the 
defect,  and  dispauper  the  phiintiff,  although 
it  was  sworn  that  the  defendant  had  only 
acquired  knowledge  of  the  defect  three  days 
before  the  motion.  Seymour  v.  Maddox,  19 
L,  J.,  Q.  B.  525-B.  C— Wightman. 

After  a  plea  of  payment  of  money  into 
court  the  plaintiff  obtained  an  order  to  sue  in 
formft  pauperis.  A  judge,  therefore,  made  an 
order  that  the  money  should  remain  in  court, 
to  abide  the  event  of  the  cause,  unless  the 
plaintiff  would  take  it  out  in  full  satisfaction. 
The  defendant  having  obtained  the  verdict, 
the  court  ordered  that  the  money  should  be 
paid  out  to  him  in  satisfaction  of  his  costs 
antecedent  to  the  order  to  sue  in  formft  pau- 
peris.    Casey  v.  Tondln,  7  M.  &  W.  189. 

A  party  is  not  entitled  to  sue  in  formft 
pauperis  if,  on  his  own  affidavit,  the  court 
can  see  that  he  has  no  cause  of  action.  (Mh 
bett,  In  re,  27  L.  J.,  Exch.  199. 

As  a  general  rule,  the  court  will  not  uphold 
any  a^ement   of   compromise   betwaen    a 

Slaintm  suing  in  formft  pauperis  and  the 
efendant,  having  for  its  object  the  deprival 
of  the  plaintifTs  attorney  of  his  costs;  and, 
therefore,  a  plea  of  relense  puis  darrein  con- 
tinuance was  set  aside  by  tlfs  court.  WrigM 
y.  Burroughes,  8  0.  B.  844;  10  Jar.  860;  15 
L.  J.,  C.  P*  277. 
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—  to  pTOMonto  other  proce«dliigi.j — A 
proMcator  cannot  prosecute  in  formft  pauperis 
without  special  cause.  Eex  ▼.  Clarke^  8  Burr. 
1808. 

A  defendant  remoring  au  indictment  by 
certiorari  without  good  cause  cannot  be  ad- 
mitted to  sue  in  fonnd  pauperis.  2262;  y. 
Reynold;  1  W.  Bl.  280. 

The  court  will  not  allow  a  party  to  prosecute 
in  the  King's  Bench  in  forma  pauperis  on  the 
common  affidavit  of  poverty ,  bat  special 
grounds  mast  be  laid  for  such  an  application. 
Rex  ▼.  Wmm,  1  D.  P.  C.  686. 

—  to  deiimd.] — In  an  information  under  the 
excise  laws,  the  court  will  admit  a  defendant 
to  defend  in  formft  panperis,  on  an  affidavit 
that  he  is  not  worth  0/.,  over  and  above  his 
wearing  apparel.  Alt.  Oen,  v.  Dummis  or 
Ihiffy,  3  0.  &  M,  898;  4  Tyr.  284. 

A  motion  to  defend  in  form&  pauperis  upon 
an  "attachment  for  a  contempt  was  denied. 
Ra  V.  Peanon,  2  Burr.  1080. 

A  farming  tenant  who  has  valuable  crops 
on  his  farm,  bat  no  other  property,  will  not 
be  admitted  to  defend  in  form&  pauperis, 
although  he  has  in  the  suit  been  restrained 
from  selling  or  removing  the  crops.  Ridgway 
V.  Edward*,  0  L.  R.,  Ch.  148;  22  W.  R.  288; 
29  L.  T.,N.  8.  906. 

Dispaapering,  or  ordering  plaintiff  to  pay 
costs.] — Where  a  pauper  omits  to  proceed  to 
trial  pursuant  to  notice,  ho  may  be  culled 
upon  by  a  rule  to  show  cause  why  he  should 
not  pay  costs,  though  he  has  not  been  dis- 
paupered, and  why  all  further  proceedings 
should  not  be  stayed  until  such  costs  shall  be 
paid.  Reg.  Gen.,  Q.  B.,  0.  P.  and  Exch., 
H.  T.  16  Vict  r.  122;  1  El.  &  BL,  App. 
zzii. 

An  order,  allowing  a  plaintiff  to  sue  in 
form&  pauperis,  must  be  made  a  rule  of  court 
before  the  court  will  entertain  a  motion  to 
discbai^  it.  Ha/u>m  v,  Johndon^  1  T.  &  J. 
10. 

If  it  appears  that  he  has  no  meritorious 
cause  of  action,  the  court  will  dischar^  an 
order  authorizing  him  to  sue  in  formft 
pauperis.     Ih, 

If  he  has  been  guilty  of  repeated  dcftiults 
in  not  proceeding  to  trial,  ne  may  be  dis- 
paupered, and  ordered  to  pay  the  costs  of  the 
I  lay  by  the  samo  rule.  Bwltcell  v.  CouUtring^ 
1  B.  C.  Rep.  97;  8  D.  &  L.  707— Wight- 
man. 

Wliere  a  pauper  gave  notice  of  trial,  and, 
on  the  second  day  of  the  assizes,  withdrew 
liis  record,  on  the  ground  of  its  requiring 
amendment,  the  court  dispaupered  him.  Faur 
r.r  Facer  v.  French,  5  D.  P.  C.  554;  W.,  W. 
&  D.  195. 

A  plaintiff  in  ejectment  suing  in  formft 
pauperis  will  be  dispaupered  in  case  of  vex- 
atious delay.  Doe  d.  Leppingwell  v.  I'nusell, 
a  East,  505 ;  2  Smith,  670. 

When  a  pauper  makes  default  in  proceed- 
ing to  trial,  in  pursuance  of  notice,  and  is 
resident  without  the  jurisdiction  of  the 
jou  t,  on  an   application  for   the  costs  of 


the  day,  for  not  proceeding:  t(>  trinl,  ilie  d«^ 
fcndant  is  entitled  to  make  the  imjnK-nt  of 
the  costs  a  condition  prcccdftit  to  further 
proceedings.  CroM$  v.  Port  of  Tendon  Aamt- 
ance  Company ^  13Jur.  125;  18  I*.  J.,  Q^  B. 
72— B.  C. 

If  a  person  suing  in  fonnu  |noperii 
neglects  to  proceed  to  trial  pursuant  lo  noiice. 
the  defendant  ifl  entitled  to  the  costs  of  the 
day,  but  not  to  dispauper  him.  WtUUr  v.  J^jy, 
10M.&W.  60;4D.  d;L.338;  IG  L.  J.,£xcii. 
17. 

Although  the  omission  occurred  through 
the  negligence  of  the  nttomry^s  cleri. 
Hodgei  v.  ToplU,  8  T  &  L.  786;  2  C.  B.  921; 
10  Jur.  488;  15  L.  J.,  C.  P.  195. 

If  a  pauper  withdraws  his  record  liccaose 
he  is  not  prepared  with  a  certjun  necessary 
document  at  the  assizes,  the  court  will  com- 
pel him  to  pay  the  costs  of  the  dnj.  JJoe  d. 
Lindsey  v.  Edwards,  2  D.  P.  C.  4'71. 

A  rule  requiring  a  pauper  to  pay  the  costs 
of  the  day,  for  not  proceeding  to  trial,  U  nisi 
in  the  first  instance.     Jb, 

The  court  will  make  absolute  a  rule  re- 
quiring a  pauper  plaintiff  to  pay  the  costs  of 
the  day  for  not  proceeding  to  trial.  Oor$Y. 
Morphew,  8  D.  P.  C.  137;  1  W.,  W.  &  H.  2Z:. 


Patunbrokcr  anb  fple^gc. 

I.  Contract   of  Pledge  and  Higiits  or 
Pledgees,  9840. 

1.  In  General,  9846. 

2.  Pledge  hy  Agent  of  Property  of 

Principal,    See  Piuncipal  asd 
Agent. 
n.  Pawn  and  Pawnbboker.  0848. 

1.  Liceneing   and  Regulation  of  tie 

Business  of  PawnbroLing,  getir 
erally,  9848. 

2.  R<ae  and  Amount  of  Interest.  9849. 
8.  RiglUs  and  Liabilities  of  Pawner 

and  Pawnbroker,  9851. 

I.    Contract  op  Pledge  and  Riohtb  or 

Pledgees. 

1.   //i  General, 

Title  to  property ;  right  of  pledgee  to  wsH] 
-7-The  deposit  of  pcrwnal  chattels  with  an- 
other as  a  ])lcdgc  to  secure  tlie  repayment  of  • 
money  on  a  given  <lny,  with  power  to  sell  in 
case  of  deftiult,  ci'cates  nn  interest  and  a  right 
of  property  in  such  chattels  in  the  plcdsi-c, 
and  the  wrongful  act  of  such  plednree  docs 
not  annihilate  the  contract  between  thc))ar- 
ties,  or  tlie  interest  of  the  pledgee  in  tJio 
chattels  under  stich  contract,  so  as  to  enable 
the  imwnor  to  ni.'iintaiu  detinue  without  ten- 
dering tlie  amount  due.  Donald  v.  SuekUfig^ 
1  L.  R.,  Q.  B.  585;  12  Jur.,  N.  8.  795;  85L. 
J.,  Q.  B.  232;  15  Vf.  It  13;  14  L.  T.,  N.  8. 
772;  7  B.  &  8.  788.  a  P.,  HaUiday  v.  BA- 
gaU,  8  L.  R,  Exch.  299;  87  L.  J.,  Exch.  174 
— Exch.  Cham. 
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A.  creclltor  who  loses  or  disposes  of  a  pledge 
loses  liis  lien,  and  the  pledgor  can  recover  its 
value  'Witt&out  deducting  the  debt  duo.  Coohe 
V.  JOaddan,  8  F.  &  F.  220— Byles. 

A.,  deposited  a  dock  warrant  for  brandies 

"with.  B.  as  a  security  for  a  loan,  which  was  to 

l>e   repaid  on  the  29th  of  January,  or,  in 

clefaulty    the  brandies  were  to  be  forfeited. 

On  the   28th^  B.  agreed  for  the  sale  of  the 

l^randies  to  C,  and  on  the  29th  delivered  to 

him    the    dock- warrant,  and  C.  took  actual 

possession  of  the  brandies  on  the  80th : — Held, 

Ihttt  the  sale  on  the  28th.  and  the  delivery  of 

the  dock-warrant  to  the  vendee  on  the  29th, 

A.  having  the  whole  of  that  dav  to  redeem  it, 

amounted  to  a  conversion.     Johnson  v.  Stear^ 

15  C.  B.,  N.  S.  830;  10  Jur.,  N.  8.  99;  83  L. 

J.,  C.  P.  130;  12  W.  U.  347. 

Held,  by  Eric,  C.  J.,  Byles,  J.,  and  Keat- 
in^,  J.,  that  the  proper  measure  of  damages 
'was  the  actual  damage  which  A.  had  sustained 
hy  the  wrongful  conversion,  which,  as  there 
was  no  intention  on  his  part  to  redeem  the 
pledge,  was  merely  nominal.    lb. 

But  hy  Williams,  J.,  that  the  proper  meas- 
ure of  damages  was  the  value  of  the  thing 
converted,  the  bailment  having  been  termi- 
nated by  the  wrongful  sale.     lb. 

Where  goods  are  deposited  as  security  fur 
the  repayment  of  a  loan  of  money  on  a  future 
day  certain,  though  without  any  express  stip- 
ulation that  the  pawnee  shall  have  power  to 
sell  in  default  of  payment  on  the  day, — 
8emble,  that  such  a  power  of  sale  is  implied 
by  law  from  the  nature  of  the  transaction. 
Piffot  V.  CttWjy,  15  C.  B.,  N.  S.  701;  10 
Jur.,  N.  8.  318;  83  L.  J.,  0.  P.  134;  12  W. 
11.467. 

But  where  there  is  no  stipulated  day  for 
payment,  or  where  the  stipulated  time  has 
Deen  rendered  indefinite  by  a  subsequent 
agreement  between  the  parties,  it  b  not  com- 
petent to  the  pawnee  to  sell  without  a  proper 
demand  and  notice.     lb. 

A  notice  that  ho  will  sell  unless  an  oxces- 
'live  sum  be  paid  immediately,  is  not  such  a 
notice  as  will  justify  the  sale.     lb, 

B..  being  indebted  to  A.,  entered  into  an 
agreement  that  certain  goods  should  be  held 
by  A.  as  a  security  for  the  debt,  and  the 
agreement  contained  an  acknowledgment  that 
A.  had  received  into  his  possession  the  goods 
which  were  the  subject  of  the  pledge.     Part 
of  the  goods  was,  in  fact,  delivered  to  A. ; 
bat  a  cart  and  one  set  of  harness  were,  by  ar- 
rangement, left  in  the  possession  of  B.  Short- 
ly afterwards,  upon  A.  getting  into  difficul- 
ties, B.  took  back  all  the  ^ods  which  were 
the  subject  of  the  pledge  into  his  own  pos- 
session; but  upon  A. ^s  being  declared  bank- 
rupt, his  assignees  seized  the  goods,  and  sold 
them  for  the  benefit  of  his  creditors:— Held, 
in  trover  by  B.  against  the  assignees,  that 
there  was  a  constructive  delivery  of  all  the 

Stods  into  the  ijossession  of  the   pawnee. 
aHin  V.  Beid,  II C.  B.,  N.  8.  730;  81  L.  J., 
C.  P.  126. 

As  to  effect  of  pledge  by  agent  of  property 
9f  hii  principal,— see  rniNCiFAL  ahd  Agbht. 


As  to  obtaining  loan  on  pledge  of  goods 
by  falso  pretenses, — see  Cuimikal  Law. 

n.  Pawn  and  Pawnbbokeu. 

1.  Licennng  and  Regulation  of  the  Biuineu  of 
Pawnhrokinfff  OeneraUy. 

SUtotes.]— [10  &20  Vict.  c.  27,  amended 
the  25  Geo,  8.  c,  48,  55  Oco,  8,  c,  184  {ae  to 
ttamp  duty  on  licenses),  and  39  cfi  40  Geo.  8,  e. 
00,  regulating  the  lousiness  of  pawnbrokers. 

And  by  s.  1.  tlie  following  shall  be  deemed  to 
be  persons  using  and  exercising  tlie  trade  or 
business  of  a  pawn2troler  witliin  t/ie  ineaning  of 
those  acts,  and  in  addition  to  tJie persons  declared 
by  those  acts  ;  {tlmt  is  to  stty,)  every  person  wlto 
shall  keep  a  liause^  slutp,  or  otlier  place  for  ths 
purchase  or  sale  of  goods  or  chattels^  or  for  tak- 
ing in  goods  or  cliattels,  by  way  of  security 
for  money  advanced  thereon,  and  shall  purchase 
orreceive  or  take  in  any  goods  or  c/uittels^  and  pay 
or  advance  or  lend  thereon  any  sum  of  money  not 
exceeding  102.,  with  or  under  any  agreement  or 
understanding^  express  or  implied,  or  whieh^ 
from  the  nature  or  diaracter  of  tlie  deeding,  may 
reasonably  be  inferred^  that  such  goods  or  chat" 
tds  may  be  afterwards  redeemed  or  re-purchased 
on  any  terms  whatever. 

By  s.  2,  a  person  neglecting  or  omitting  to 
take  out  the  proper  I icejise  forfeits  502.,  which  ie 
recoverable  fty  information  before  a  justice  of 
the  peace. 

By  22  &  23  Vict.  c.  14,  the  provisions  and 
enactments  containetl  in  sections  32,  83,  84  and 
85  of%  &%  Viet,  c.  71,  for  regulating  the  police 
courts  cf  tlie  metropolis,  are  extended  to  80  (ft  40 
Geo,  3,  c.  00,  and  to  all  parts  of  England  ;  and 
wlienever  tlie  word  magistrate  is  used  in  the 
said  sections,  or  any  of  tliem,  it  shall  be  con- 
strued, deemed  and  iakeny  for  tlie  purposes  of 
the  act,  to  mean  any  sti/*endiary  magistrate  or 
other  justice  or  justices  of  the  peace  for  the 
district,  county,  riding,  division,  eity^  liberty, 
town  or  place  wliere  the  offense  has  been  com- 
mi' ted. 

By  2  <&  3  Vict.  c.  47,  s.  50,  a  penalty  not  en- 
eeeding  52.  is  imposed  up*in  any  pawnbroker 
wiUiin  the  metropolitan  police  district  purchas- 
ing or  taking  goods  in  pawn  of  or  from  any  per- 
son apparently  under  tlie  age  of  sixteen  years, 
(Extended  by  2i  &  23  Vict.  c.  14,  to  all  parts 
of  England.) 

By  G  «&  7  Vict.  c.  40,  s.  4,  pawnbrokers 
knowingly  taking  in  pawn  woolen,  worsted,  linen, 
cotton,  flax,  mohair  or  silk  materials,  or  toots 
for  manufacturing  the  same,  will  be  guilty  of  a 
misdemeanor,  punisliable  under  that  act. 

By  9  <&  10  Vict.  c.  08.  no  pawnbroker  shall 
receive  or  take  in,  or  permit  or  suffer  to  be  re- 
ceived or  taken  in,  any  goods  or  chattels  by  way 
of  pledge,  or  pawn,  or  in  exchange,  before  eight 
o*clock  in  the  forenoon  or  after  seven  of  the 
dock  in  the  evening  between  2dth  September 
and  25th  March  following,  or  before  seven  in 
the  forenoon  or  after  eight  in  t/ie  evening  during 
the  remainder  of  the  year,  excepting  only  untU 
eleven  on  Vie  evenings  ^  %AuTdaky  throughout 
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the  pear,  and  the  evenin^e  next  preceding  Chad 
Friday  and  ChrUtmae-day,  and  eeery  fai^  or 
thanJaigiving-day  appointed  by  her  Majesty^ 
under  a  penalty  of  not  leu  than  80f.,  nor 
etteeeding  til. 

The  PawDbrokers  Act,  1872,  85  &  86  Vict, 
c.  08,  eoneolidatee  with  amendmente  the  acte 
relating  to  pawnbrohere  in  Great  Britain^  and 
repeals  aU  ezieting  ttatutee,] 

Seortt  partiMnliii».]*Two  pcTSons  entered 
into  an  agreement  to  bo  partners  in  the  busi- 
ness of  pawnbrokers,  to  be  carried  on  under 
the  firm  of  one  of  them ;  and,  in  pursuance 
of  the  articles  of  agreement,  that  one^s  name 
alone  was  painted  over  the  door  of  the  busi- 
ness premises ;  the  license  also  was  taken  out 
and  the  tickets  to  the  customers  were  issued  in 
his  sole  name,  while  the  other  partner  (carry- 
ing on  another  business)  attended  occasion- 
ally to  inspect  the  books  of  the  firm,  and 
drew  a  percentage  on  his  share  of  the  capital 
out  of  the  profits: — Held,  that  the  agreement 
constituted  a  secret  partnership,  and  was 
therefore  illegal  and  void,  as  being  in  con- 
travention of  the  policy  and  enactments  of  89 
Ss  40  Geo.  8,  c.  99.  Gordon  v.  Ilowden,  12  0. 
ft  F.  237.  S.  P.,  Fraeer  v.  HOI,  1  Macq:  H. 
L.  Cas.  892;  1  0.  L.  R.  7;  Armstrong  y.  Lewie, 
4  M.  ft  Scott,  1;  2  C.  ft  M.  274. 

2.  Bate  and  Amount  of  Interest. 

8Utntes.]~[By  89  &  40  Geo.  8,  c.  99,  s.  2, 

(he  following  rates  of  interest  only  are  to  he 

taken  by  pawnbrokers  ;— 

For  every  pledge  upon  wMeh  there  shaU  hate 
been  lent  any  sum  not  exceeding  2s.  Od.  the 
sum  of  one  half  penny  for  any  time  during 
which  the  said  pledge  shall  remain  in  pawn 
not  exceeding  one  calendar  months  and  the 
same  for  ecery  calendar  month  trfterwards 
including  the  current  month  in  which  the 
pledge  shall  be  redeemed,  although  it  shM  not 
haoe  expired; 

Opon  6s. ,  one  penny  ; 

upon  Is.  6(2.,  one  penny  half  penny  ; 

Upon  10s.,  twopence; 

Upon  12s.  6^.,  two  pence  halfpenny  ; 

Upon  15s.,  three  pence; 

Upon  lis.  6(2.,  threepence  halfpenny  ; 

Upon  11.,  four  pence,  and  so  on  progressively, 
and  in  proportion,  for  any  sum  not  exceeding 
40s. ; 

Upon  any  sum  exceeding  40s.,  and  not  exceeding 
42f.,  eight  pence  ; 

And  upon  every  pledge^  upon  which  shall  have 
been  lent  any  sum  exceeding  42s.  ^  and  not  ex- 
ceeding 102.,  ca  and  after  the  rate  of  three 
pence  and  no  more^  for  the  loan  of  every  20s. 
for  aU  such  money  so  lent,  by  the  calendar 
msnJth,  including  the  current  month,  cmd  so  in 
proportion  for  any  fractional  sum,  which 
said  fractional  Sfims  shall  be  taken  in  lieu  of 
and  as  a  full  satisfaction  for  all  interest  due, 
and  charges  for  warehoiue  room. 

By  s.  8,  in  all  cases  where  any  intermediate 
sum  lent  upon  any  pawn  or  pledge  exceeds  2s. 
M»  Mit  does  not  eseeeed  40s.^  the  rate  of  four 


pence  for  the  loan  of  2Qs.  bj  the  month  is  to  is 
paid,  including  the  current  month. 

By  8.  5,  nothing  is  to  be  charged  for  the  jlrsr 
seven  days  of  the  second  or  subsequent  wtomtk, 
and  only  ha{f  a  month  for  the  first  fourteea 
days  ;  but  after  tltal  time  the  whcie  month 
be  charged. 

VeryfiiU  directions  are  giten,  and  i 
framed,  for  the  regulation  of  the  b^isiness  of  a 
paxenbroker. 

By  22  &  28  Viet.  c.  21.  A  shall  be  lawfttlfor 
all  persons  using  and  exercisiiig  the  tra-le  or 
business  of  a  p£uenbroker  to  take  one  halfpeatty 
for  every  note  or  memorandum  contaiuing  a 
description  of  the  things  pawned^  as  required  hg 
89  d  40  Geo.  8,  c.  90,  s.  6,  where  the  sum  ^aU 
be  less  t/ian  lOs. 

17  &  18  Vict  c.  90,  which  aboliahesthe  msarj 
biws,  expressly  provides  tfuit  the  rate  ef  intered 
to  be  taken  by  law  by  pawnbrokers  is  to  rmaM 
unaffected  by  the  repeal.  (Similar  to  previms 
provision,  2  &  8  Vict.  c.  87,  which  suspended 
tcmporaiily  the  operation  of  the  usury  laws.)] 

Offeases  against  the  statntes.]  —The  39  & 
40  Geo.  8,  c.  99,  having  enacted  that  pawn- 
brokers shall  and  may  take,  by  way  of  profit 
a  certain  rate  of  interest  on  pledges,  imd  bo 
more,  the  taking  of  more  interest  is  an  of- 
fense within  the  act,  cognizable  by  a  jnstioe 
of  peace  on  summary  information  within  s.  6. 
Bex  V.  Beard,  12  East,  C78. 

When  the  sum  payable  to  a  pawnbroker 
for  interest  on  a  loan  for  a  month,  at  the  rate 
of  20  per  cent.,  would  be  three  farthings  and 
one  fifth  of  a  farthing,  even  if  ho  is  entitled 
to  receive  \d.  for  a  single  month  on  aocooat 
of  the  necessity  of  the  cose,  he  is  not  t hoe- 
fore,  on  a  loan  for  a  longer  period,  en  tit  lei 
to  treat  the  contract  as  a  roontiily  contract* 
and  to  receive  at  the  rate  of  \d.  a  month  for 
£uch  period,  when  there  would  no  longer  be 
any  difficulty  in  paying  him  at  the  exact  rate 
of  20  ))cr  cent  Beg.  v.  Gjodbum,  3  K  &  P. 
408;  1  W.,  W.  &  U.  802;  8  A.  &  B.  508;  S 
Jur.  857. 

Oontracts  void,  under  the  statataB.]--A 
pawnbroker  received  a  parcel  of  goods  on  one 
day,  and  op  ^hat  day  and  several  subsequent 
days  ho  advanced  sum^  of  money,  each  not 
exceeding  10/.,  as  on  different  parts  of  tUe 
parcel,  and  received  ]>awn brokers'  interest  of 
three  pence  in  the  pound  per  month  on  Uiose 
sums:— Held,  that  it  was  a  question  for  the 
jury,  whether  this  really  was  the  traassc- 
tion,  or  a  mere  contrivance  for  obtaining  the 
higher  interest  on  the  whole  sum,  in  which 
case  it  was  void;  or  wlicther  the  advances 
were  really  distinct.  Oowie  v.  Harris,  U.  & 
M.  141— Tcnterden. 

A  pawnbroker  advanced  200/.  to  a  tradef 
in  distress,  upon  a  deposit  of  silk"^  uJ 
entered  the  transaction  in  his  books  as  sewntl 
advances,  each  of  less  value  than  10/.,  bat 
amounting  in  the  whole  to  200/.  The  traiier 
having  become  bankrupt,  and  his  assignee 
having  sued  in  trover  for  the  silks,  the  coart 
refused  to  disturb  a  verdict  for  the  phuatll^ 
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upon  a  direction  to  the  jury  to  find  whether 
t&e  goods  had  been  deposited  on  a  contract 
to  pay  more  than  6^.  per  cent,  interest.  3V»- 
gtnting  v.  AtUrUwroughj  7  Bing.  97;  4  M.  A 
¥*•  723. 

In.  trover  by  asagnees  of  a  bankrupt  against 
a  painrnbroker  for  certain  goods,  the  defend- 
ant   pleaded  that  the  bankrupt  pledged  the 
goods  with  hun;  to  which  the  plaintiff  re- 
plied, that  it  was  corruptly  agreed  between 
the  defendant  and  the  baolmipt,  that  the  de- 
fendant should  advance  him  a  sum  exceeding 
102.,  to    wit,   772.,  and  that  the  defendant 
should  give  day  of  payment  for  a  year,  re- 
deemable in  the  meantime,  contrary  to  the 
statute.     It  appeared  at  the  trial,  that  the 
goods  were  deposited  with  the  defendant,  to 
secure  more  than  102.  at  one  time: — ^Held, 
that  it  sufficiently  appeared  upon  the  plead- 
ings, that  the  contract  was  within  the  statute, 
and  that  this  was  proved  at  the  trial.    Ifick- 
iBsan  T.    Trotter^  8  M.  &  W.  130;  M.  A  H. 
850;  1  Jur.  871. 

Advances  made  by  a  pawnbroker,  on  the  de- 
posit of  goods,  in  sums  exceeding  102.,  and 
at  pawnbrokers'  interest,  are  not  void  for  non- 
compliance with  the  provisions  of  the  89  & 
40  Geo.  8,  c.  90,  the  6tli  section  of  which  only 
extends  to  loans  of  money  in  sums  not  ex- 
ceeding 102.     Penndl  v.  Attenbor<nighy  D.   & 
M.  145;  4  Q.  B.  868;  7  Jur.  927;  12  L.  J.,  Q. 
B.  370.     8.  P.,  Fitck  v.  Bw^fitrt,  1  Mac.  &  Q. 
184;  1  H.  &T.  255;  18  Jur.  851;  18  L.  J., 
Chanc.  458. 

Where  a  pawnbroker,  after  2  &  3  Vict.  c. 
87,  advancea  larger  sums  than  102.  at  one 
time,  at  usurious  interest,  on  the  deposit  of 
goods  :^Held,  that  the  loans  were  protected 
by  that  act.    Ih, 

8.   B»ghU   and   lAdbUUia   of  Pawner    and 

PawTibroker, 

Title  to  and  possassion  of  property  pawned.] 
— A  pawner  of  a  chattel  retains  his  property 
in  it  (though  qualified  by  the  ri^ht  existing 
in  the  pawnee),  which  he  has  a  right  to  sell, 
and,  by  the  sale,  to  transfer  that  property  to 
the  buyer;  and  if  the  pawnee,  on  the  buyer*s 
tendering  him  the  amount  due,  refuses  to  de- 
liyer  it  up,  the  buyer  may  maintain  trover  to 
recoyerit.  Franklin  y,  Neate^  18  M.  &  W. 
481;  14  L.  J.,  Exch.  59.  See  BimUadv.  Buehy 
2W.  Bl.  1117. 

A  pawnbroker  has  no  lien  on  plate,  after 
the  death  of  a  tenant  for  life  who  pawned  it 
with  him,  as  against  the  remainderman, 
although  the  pawxibroker  had  no  notice  of  the 
settlement.     Eoare  v.  ParheVy  2  T.  R.  876. 

On  the  24th  of  July  goods  were  pledged 
with  a  pawnbroker,  in  the  name  of  Mary 
Wame,  and  the  duplicate  was  made  out 
accordingly.  She  was,  in  fact,  the  wife  of 
the  plaintiff,  but  it  did  not  appear  that  this 
fact  was  then  known  to  the  pawnbroker.  A 
few  days  afterwards,  the  same  person  applied 
to  him  for  a  copy  of  the  duplicate,  and  a 
form  Df  declaration  of  the  loss  of  it.  On  the 
6th  cf  August,  the   plaintiH  produced  the 


duplicate  to  the  pawnbroker,  niul  demanded 
the  goods,  tendermg  the  money  adviuiced  oti 
them  and  interest,  but  he  rcfusi'd  to  deliver 
them,  on  the  ground  of  the  dedtUMtion  hav- 
ing been  obtained.  The  plaintitf  applied  to 
a  magistrate  to  compel  him,  and  the  pawn- 
broker then  (on  the  0th  of  August)  learned 
that  the  party  who  pledged  the  goods  was 
the  plaintifiTs  wife: — Held«  that  the  judge 
was  wrong  in  directing  the  jury  that  the 
detention  of  the  goods  was  in  point  of  law  a 
conversion;  and  that  he  ought  to  have  left  \t 
to  them  to  say,  whether  the  ivawnbrokcr  had 
a  bond  fide  doubt  as  to  the  title  of  the  gootis; 
and  if  so,  whether  n  rcusonnblo  time  for  that 
doubt  to  be  cleared  up,  by  the  party  going 
before  a  ma^strate  and  verifying  the  declara- 
tion, had  elapsed  on  the  6th  of  August,  and 
if  it  had,  that  the  refusal  then  to  deliver  them 
to  the  plaintiff  amounted  to  a  conversion. 
Vaughan  v.  Watt,  6  M.  &  W.  402. 

Goods  deposited  with  a  pawnbroker  in  the 
wavof  his  trade  are  privileged  from  distress; 
and  this,  though  they  may  have  been  pledged 
more  than  twelve  months.  Swire  v.  Leaeh^  18 
0.  B.,  N.  S.  479;  11  Jur.,  N.  S.  179;  84  L. 
J.,  0.  P.  150;  11  L.  T.,  N.  S.  G80. 

If  they  are  distrained^  the  pawnbroker  is 
entitled  to  recover  their  full  value  from  the 
landlord,  and  not  merely  the  amount  which 
he  has  advanced  on  them.    Ih. 

Title  to  property  stolen  or  fraudulently 
obtained.] — [By  1  Jac.  1,  c.  21,  s.  5,  the  aale, 
exchangey  pawn  or  mortgage  of  goods  wrongfully 
or  unjtutlp  purloined,  taJsen,  robbed  or  stolen, 
to  any  pawnbroker  pawned  within  the  city  of 
London^  Westminster,  Southwarh,  or  wiihin 
two  miles  of  the  city  of  London^  sfuill  tiot  alter 
the  property  therein. 

By  2  &  8  Vict.  c.  71,  s.  28.  any  metropolitan 
police  magistrcUe  may  order  th/tt  any  goods  un- 
lawfully pawned,  pledged  or.  cxehangedf  which 
shall  he  brought  before  him,  an^l  tite  ownership 
of  which  shall  be  establislud  to  the  satisfaction 
of  such  magistrate,  shall  be  delloered  up  to  the 
owner  by  t/ie  party  with  wliom  tliey  were  so  un- 
lawfully pawned,  pledged  or  exduinged,  either 
without  compensation,  or  with  sudi  compensation 
to  the  party  in  question  as  the  magistrate  may 
think  Jit.  (Extended  by  22  &  23  Vict.  c.  14, 
to  all  parts  of  England.)] 

Where  goods  stolen  are  pawned,  the  owner 
may  maintain  trover  against  the  pawnbroker. 
Packer  v.  Gillies,  2  Camp.  330,  n.— Ellen- 
borough. 

If  good&  arc  obtained  from  A.  by  fraud,  and 
pawned  to  B.  without  notice,  and  A.  prose- 
cutes the  offender  to  conviction,  and  gets 
possession  of  his  goods,  B.  may  maintain 
trover  for  them.  Parker  v.  Patrick,  5  T.  R. 
175.  But  see  Ilorwood  v.  8/nit/i,  2  T.  R. 
750. 

Trover  lies,  at  the  suit  of  a  pawnbroker,  for 
plate  which  ho  had  taken  from  a  man  who  at 
the  time  produced  a  receipt  for  the  price, 
which  he  had  obtained  by  fraudulently  giving 
a  draft,  whicii  was  of  no  value,  where  the  thief 
was  indicted  by  the  person  from  whom  he 
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obtained  the  goods,  and  convicted  upon  the 
production  of  the  goode  by  the  pawnbroker, 
upon  which  the  deusndant  took  and  detained 
the  pUte;  the  court  sajing  timt  the  cnso  was 
not  within  1  Jac.  1,  c.  21.  IkmM  v.  M<mr%9on^ 
Lofft,  185. 

A  pawnbroker,  who,  in  taking  pledges, 
omits  to  pursue  the  course  required  by  89  & 
40  Oeo.  8,  c.  99.  s.  6,  acquires  no  property  in 
the  pledges,  and  cannot  maintain  a  lien  on 
them  against  the. assignee  of  a  pawner,  who 
afterwards  becomes  a  ban k ru  pt.  Fergrumm  v. 
Norman,  5  Bing.  N.  C.  70;  0  Scott,  794;  1 
Arn.  418;  8  Jur.  10. 

A  pawnbroker  who  makes  of  the  party 
pledging  goods  the  inquiries  directed  by  89 
A  40  Qeo.  3,  c.  99,  s.  6,  and  delivers  to  him 
a  note  or  a  memorandum  drawn  up  in  ac- 
cordance with  the  information  thus  supplied, 
does  not  lose  his  right  to  the  pledge  or  the 
money  advanced  if  that  information  proves 
untrue,  unless  the  pawnbroker  know  it  to  be 
so  at  the  time  when  he  made  tho  note. 
AtUnborough  v.  fymdonj  8  Exch.  G61 ;  17  Jur. 
419;  2%  L.  J.,  Exch.  251. 

Where  there  have  been  several  acts  of 
pawning  with  the  same  pawnbroker  by  the 
same  person  on  different  occasions,  the  pawn- 
broker is  not  bound  to  renew  on  each  occasion 
the  inquiry  directed  by  the  statute,  unless  he 
lias  reason  to  suspect  a  change  in  the  circum- 
stances which  the  statute  requires  to  be 
entered  on  the  note.     I  h, 

Semble,  that  where  a  person  pledges  prop- 
erty to  which  he  has  no  title,  tho  pledgee  may 
deliver  it  to  tho  real  owner,  there  ocing  in  the 
ordinary  course  of  a  pledge  an  implied  under- 
taking on  the  part  of  the  pledgor  that  tho 
property  pledged  is  his  own,  and  on  tho  part 
of  the  pledgee  that  he  will  return  it  to  the 
pledgor,  provided  it  is  not  the  property  of 
another.     Chee$man  v.  Bxall,  G  Exch.  341. 

A.  having  deposited  with  B.  goods  as  a  secur- 
ity, a  dispute  arose  concerning  tlio  goods, 
upon  which  B.  obtained  from  C,  a  police 
magistrate,  a  summons  requiring  A.'s  ap- 
pearance on  a  day  named.  Upon  the  ap- 
pearance before  C,  B.  made  oath  to  a  written 
information,  that  he  believed  the  goods  to 
have  been  illegally  pawned  or  disposed  of  by 
A.  G.  gave  a  further  day  to  the  parties,  when, 
after  evidence  being  gone  into,  0.  committed 
A.  for  re-examination  on  a  charge  of  suspicion 
of  having  unlawfully  disposed  of  tho  goods 
of  B. : — Hcld^that  the  charge  was  not  suf- 
ficiently mode  so  as  to  give  the  magistrate 
jurisdiction  over  tho  matter  under  39  &  40 
Geo.  8,  c.  99,  s.  8.  Tate  v.  Cluimber9,  8  N. 
&  M.  528. 

Bnplicato  tickets.] — ^If  one  employed  to 
sell  goods  by  commission  pawns  them,  the 
owners  of  the  goods  may  maintain  trover 
against  the  pawnbroker,  after  a  demand  and 
a  refusal,  although  the  duplicate  has  not  been 
tendered  according  to  89  &  40  Geo.  8,  c.  99, 
s.  5.  Feet  v.  Baxter,  1  Stark.  472— Ellen- 
borough. 

On  an  execution  in  a  county  court  against 


the  goods  of  a  Ctcfchdaot.  in  a  9uit  of  A.  c. 
B.,  goods  in  the  hands  of  C.  wexv  seized,  vhu 

Caid  money  to  release  them,  and  proceeded 
y  interpleader.  The  aoods  originally  be- 
longed to  B.,  but  previously  to  the  ixccutjon 
bad  been  pawned  with  a  pawnbroker,  it  did 
not  appear  by  whom,  and  the  duplicates  had 
been  aeposited  in  tho  hands  of  C.  by  L.  tp 
redeem  them,  and  hold  them  as  secniitj  for 
the  money  advf^lccd,  who  redeemed  them  ac- 
cordingly. There  was  no  evidence  to  show 
the  time  at  which,  or  the  circumstances  under 
which,  L.  became  possessed  of  the  dapti- 
catcs,  or  that  he  had  any  interest  therein:— 
Held,  that  C.  was  entitled  to  the  money  paid 
to  release  the  goods.  Furber  v.  Sttljrmy^  5 
Jur.,  N.  S.  45— Exch. 

A  duplicate  is  the  subject  of  larceny.  JScy. 
V.  Morr%9on.  Bell  C.  C.  158;  5  Jur.,  K.  S. 
604;  28  L.  J.,  M.  G.  210. 

A  person  who  utters  a  forged  duplicate 
may  be  indicted  for  uttering  a  forged  ac- 
countable receipt  for  goods.  Reg.  v.  FUdkie^ 
Dears.  &  B.  C.  C.  175;  8  Jur.,  N.  8.  419;  26 
L.  J.,  M.  C.  90. 

Delivery  of  pledge  on  loss  of  ticket.] — A 

person  who  had  pledged  goods,  having  mi- 
knowiii^rij  given  the  ticket  tc»  a  third  pcr»n, 
obtained  under  39  &  40  G20.  3.  c.  00.  ss.  15, 
10,  the  form  of  affidavit,  therein  mi-iitioacd, 
went  immediately  with  it  to  n  mas^istnitc  as 
therein  provided,  and  f>hi»wed  it  afterwards 
to  the  pawnbroker:— Held,  that  under  that 
statute  the  pawnbroker  w:is  not  justified  in 
afterwards  delivering  the  goods  Ui  the  ticket- 
holder,  (IS  the  ticket  was  **  lost  or  misi.iid,^ 
and  it  was  not  uecessarv  to  deliver  the  affida- 
vit  and  redeem  the  goods.  Barslem  v.  Atteu- 
borough,  42  L.  J.,  C.  P.  102;  8  L.  It,  C.  P. 
122;  21  W.  U.  406;  28  L.  T.,  N.  S.  115. 

[By  5<S;  6  Will.  4,  o.  62,  s.  12,  a  dedamtum 
is  exdMftUuted  for  an  affidavit  rehired  by  39  if 
40  Qeo.  3,  e.  99,  «.  10,  of  the  lose  or  desirve- 
tion  of  a  duplicdte  ticket  and  the  circunutances 
attending  the  ease.] 

Sale  of  nnredeemod  pledges.] — The  89  ft 
40  Clco.  3,  c.  ^  99,  s.  17,  declares,  that  iroods 
which  are  pledged  and  not  redeemed  within  a 
year  after  the  day  of  pledging,  shall  be  ftir- 
feited,  and  may  be  sold  by  the  paw^nhroker: — 
Held,  that  where  a  party  {Miwned  a  watch,  and, 
after  the  year  expired,  tcn<lercd  the  money 
lent  and  interest  to  the  ]>:iwnbroker,  and  he 
refused  to  deliver  it  up,  the  owner  might 
maintain  trover,  not  having  forfeited  his  title 
to  the  goods  bv  reason  of  s.  17.  Waker  v. 
Smith,  1  I).  «&  it.  1 :  5  B.  &  A.  439. 

A  pawnbroker  who  sells  n  chattel  as  a  for- 
feited pledge,  merely  undertakes  that  the 
subject  of  the  sale  is  a  pledge,  and  irre«teem- 
able,  and  tiiat  he  is  not  cognizant  of  any 
defect  of  title  to  it.  Morley  v.  Attenborowjk^ 
8  Exch.  500;  18  Jur.  282;  18  L.  J.,  Exch. 
148. 

A  harp  having  been  pledged  with  a  pawn- 
broker, by  a  party  who  had  no  title  to  it,  the 
pawnbroker,  being  ignorant  of  that  fact,  sent 
it  for  sale  to  an  auctioneer  after  the  expiration 
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3f  the  time  for  redemption.  The  auctioneer, 
iescribing  the  sale  as  cotisisting  of  unre- 
loemed  pledges  and  other  effects,  sold  the 
barp  to  a  party,  who  Iiaving  been  compelled 
to  restore  it  to  the  true  owner,  brouglit  an 
ivction  against  the  pawnbroker  on  an  alleged 
breach  of  title  to  sell : — Held,  that  as  the  auc- 
tioneer had  no  authority  to  sell  the  harp 
except  as  a  forfeited  pledge,  the  pawnbroker 
TTBs  to  be  considered  as  selling  that  right  only 
which  ho  himself  had,  and  as  undertaking 
merely  that  the  article  was  a  forfeited  pledge, 
and  that  he  was  not  cognizant  of  any  defect 
of  title.    Ih. 

Where  A.  pawned  three  articles  at  different 
times,  which  upon  being  sold  realized  more 
than  sufficient  to  repay  tlie  principal  money, 
interest,   and    expenses  of   sale,   but   other 
articles  pawned  by  him  with  the  same  pawn- 
broker aid  not  upon  sale  realize  sufficient  to 
repay  the  principal  money,  interest  and  ex- 
penses of  sale:— Ileld,  that  the  pawnbroker 
had  no  right  to  set  off  the  loss  upon  these 
latter  articles  against  the  overplus  upon  the 
sale  of  tlie  others  under  89  &  40  Geo.  8,  o.  09, 
8.  20.     Dobree  v.  Nordiffe,  28  L.  T.,  N.  S. 
652— Q.  B. 

Zilabillty  of  pawnbrokers  for  loss  of  or  in- 
jury to  goods  pawned.]— The  89  &  40  Geo.  8, 
c.  99,  s.  24,  enables  justices,  in  case  it  shall 
be  proved  before  them  that  any  goods  pawned 
have  been  Sf>ld  contrary  to  the  act,  or  have 
been  eml)czzlcd  or  lost,  or  are  become  or  have 
been  rendered  of  less  value  than  at  the  time 
of  pawning,  through  the  default,  neglect  or 
willful  misbehavior  of  the  person  with  whom 
the  same  were  pawned,  to  award  satisfaction 
to  the  owner,  as  there  speciHed : — Held,  that 
justices  have  no  ))ower,  in  the  above  cases,  to 
commit  in  default  of  such  satisfaction  being 
made.  Cording,  ExparU^  4  B.  <&  Ad.  198;  1 
N.  ift  M.  85. 

Under  89  &  40  Geo.  8,  c.  09,  s.  24,  the  in- 
jury done  to  goods  pawned  by  an  accidental 
fire  on  the  premises  of  a  pawnbroker,  not 
affirmatively  shown  to  have  occurred  through 
the  default,  neglect  or  willful  misbebavioi*  of 
the  pawnbroker,  does  not  authorize  a  justice 
to  give  satisfaction  to  the  pawner,  there 
being  no  prim&  facie  presumption  that  such 
fin  is  owing  to  the  default,  neglect  or  misbe- 


havior of  the  owner  of  the  premises.  Syred 
v.  Carrutheri,  EL,  Bl.  &  EL  460;  4  Jur.,  N. 
S.  540;  27  L.  J.,  M.  C.  278. 

Leaving  valuable  goods  in  a  pawnbroker's 
house  during  the  night,  without  any  person 
on  the  premises,  is  not  a  careful  dealing  with 
the  goods  by  the  pawnbroker,  and  will  jus- 
tify justices  m  making  an  order  on  the  pawn- 
broker for  satisfaction,  for,  being  a  bailee  for 
reward,  he  is  bound  to  take  reasonable  care 
of  the  goods.  Healing  v.  OaitreU,  6  Jur.,  N. 
S.  06,  n.— Q.  B. 

A  common  informer  may  lay  an  information 
against  a  pawnbroker,  for  an  offense  under 
80  &  40  Geo.  8,  c.  00,  s.  26,  and  is  entitled 
to  a  moiety  of  the  penalty  imposed  upon  the 
offender.  Oaswdl  v.  Morgan^  1  El.  &  El. 
800;  5  Jur.,  N.  S.  1232;  28  L.  J.,  K  C.  208; 
7  W.  R,  463. 

Goods  pledged  with  a  pawnbroker  were 
lost  through  a  burglary  on  his  premises, 
caused  by  his  negligence.  The  owner  laid  a 
complaint  before  justices,  against  the  pawn- 
broker, for  refusing,  without  reasonable  cause, 
to  deliver  up  the  goods  upon  tender  of  the 
proper  amount.  The  justices  made  an  order 
that  the  pawnbroker,  not  having  shown  rca* 
sonable  cause  to  their  satisfaction  to  the  con- 
trary, should  deliver  up  the  goods,  or.  in  do- 
fault,  compensate  tiie  owner: — Held,  that  the 
order  was  bad ;  s.  14  of  the  80  &  40  Geo.  8, 
c.  00,  under  wliich  the  order  was  made,  in 
effect  applying  only  to  cases  of  willful  refusal 
by  a  pawnbroker  to  deliver  up  goods  actually 
in  his  possession;  and  that  the  justices 
should  have  made  an  order  under  s.  24, 
which  empowers  them  to  award  com|)ensa- 
tion  to  the  owner  if,  in  the  course  of  any 
preceedings  under  the  act,  they  should  find 
that  the  goods  were  lost  througli  the  default, 
neglect  or  willful  misbehavior  of  the  pawn- 
broker. ahackeU  v.  Weity  2  £1.  <fe  EL  826; 
20  L.  J.,  M.  C.  45;  8  W.  R.  22;  1  L.  T.,  N. 
S.  28. 
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